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OCTOBEE    TERM,   1«96. 


(1S4  U.  S.  26> 

AMERICAN  ROAD-MACHINE  CO.t.  PEN- 
NOCK  &,  SHARP  CO.,  Limited,  et  aL 
(October   19,   1890.) 
No.  27. 

Patents— Invention  —  Road-Gradino  Machines 
— MoMEXTUu  Wheels. 

1.  The  novelty  claimed  was  the  combination, 
with  a  common  form  of  road-making  machine, 
of  a  hand- wheel  having  such  weight  in  relation 
to  the  weight  of  the  scrapor-blade  to  be  lifted 
that  it  would  continue  to  rotate  after  the  hand  of 
the  operator  was  removed,  so  aa  to  enable  him 
to  secure  a  new  gnusp  of  the  wheel.  The  use 
of  hand-wheels  in  the  regulation  of  scraper- 
blades  for  ditching,  grading  streets,  and  road 
clearing  was  old,  as  was  the  equalization  of  the 
momentum,  when  required  by  the  exigencies  of 
the  case,  as  in  capstan- wneels,  crank-shaft 
wheels,  ruddtT-regnlnting  wheels,  and  spinning- 
wheels.  Held,  tlint  the  use  of  such  heavier 
wheel  did  not  involve  invention.  45  Fed.  252^ 
affirmed. 

2.  Nor  did  increasing  the  weight  of  the  hand 
wheel  involve  patentable  novelty. 

3.  The  action  of  the  patentee  in  amending  and 
withdrawing  certain  of  the  specifications  in  a 
chiim  held  to  show  his  acquiescence  in  a  ruling 
of  the  patent  oftice  that  the  application  of  hand- 
wheels  to  a  road-grnding  machme  for  imparting 
motion  to  the  devices  for  raising  and  depressing 
the  scraper-blade  waa  old. 

4.  Claims  4,  10,  11,  and  13  of  letters  patent 
No.  331,920,  issued  to  G.  W.  Taft  for  a  machine 
for  making,  repairing,  and  ck>aning  roads,  held 
void  for  want  of  invention  and  patentable  nov- 
elty. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastero  District  of  Pennsyl- 
Tsnia. 

Suit  by  the  American  Road-Machine  Com- 
pany versus  the  Penuock  &  Sharp  Company, 
Limited,  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

F.  P.  Fish,  for  appellant  L.  L.  Bond,  for 
appellees. 

Mr.   Chief  Justice  FULLER  delivered  the 
•pinion  of  the  court 
v.l7«.o.— 1 


Tnis  was  a  bill  for  infringement  of  claims  4 
10,  11,  and  13  of  letters  patent  No.  331,920, 
issued  to  G.  W.  Taft,  December  8,  1885,  for  a 
"machine  for  making,  repairing,  and  cleaning 
roads." 

The  defenses  were  want  of  patentable  nov- 
elty, anticipation,  and  noninfringement.  Or 
hearing,  the  circuit  court,  held  by  Judge  But- 
ler, entered  a  decree  dismissing  the  bilL  45 
Fed.  252.  g 

*The  application  was  filed  May  6,  1885,  and* 
the  specification  declared: 

"The  objects  of  my  present  Invention  are  to 
provide  an  efficient  and  convenient  'stiff-an- 
gled' or  non-reversible  road  machine  in  which 
the  ends  of  the  blade  are  positively  sustained 
against  the  working  strain,  while  permitted 
vertical  adjustment  by  means  of  push-bars  ex- 
tending from  the  renr  of  the  machine  to  the 
back  of  the  blade;  also,  to  provide  in  a  non- 
reversible road  machine  a  vertically  swinging 
thrust-frame  and  push-bar  arrangement  that 
will  permit  the  required  adjustments  of  the 
scraper  in  relation  to  the  plane  of  the  road; 
also,  to  provide  hi  a  road  machine  a  hand- 
wheel  operating  device  for  imparting  motion 
to  the  blade-elevating  mechanism,  whereby  the 
respective  ends  of  the  blade  can  be  raised  and 
depressed  in  a  quick,  easy,  and  convenient 
manner;  also,  to  provide  an  Improved  lifting 
mechanism  for  elevating  and  depressing  the 
blade;  also,  to  afford  facilities  in  a  road  ma- 
chine, in  connection  with  hand-wheel  operating 
devices,  of  a  brake  or  stop  device  for  retaining 
the  hand-wheel,  lifting  mechanism,  and  blade 
at  position  of  adjustment.*' 

Then  followed  the  drawing  and  the  descrip- 
tion, omitting  a  part  of  which  the  specification 
thus  continued: 

^'The  front  end  of  the  blade.  D,  is  suspended 
by  a  bar  or  link,  G,  from  the  arm  of  a  lever, jTp 
U,  that  is  anauged  along  the  side  of  the  maj*^^ 
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chine  and  fnlcmmed  at  h  on  a  support,  A*, 
that  projects  from  the  carriage  frame.  The 
rear  arm  of  said  lerer  Is  provided  with  a  gear 
segment,  Hi,  that  meshes  with  an  actuating 
pinion,  I,  by  which  the  arm  of  the  lever  may 
be  moved  up  and  down  for  raising  and  dc> 
pressing  the  front  end  of  the  lever  and  blade. 
The  rear  end  of  the  blade  is  connected  by  a 
link,  Qi,  to  a  vertically  sliding  rack^  J,  that 
meshes  with  an  actuating  pinion,  Ii,  and  is 
guided  by  a  flanged  friction  roll,  K,  pivoted 
on  a  suitable  bracket  or  support  connected 
to  the  carriage  frame,  A.  The  pinion,  I,  that 
operates  the  lever,  H,  may  be  provided  with 
flanges,  i,  ii,  for  embracing  the  sides  of  the 
internally  toothed  segment.  Hi,  and  thus  serv- 
ing to  guide  and  retain  said  segment  and  its 
lever,  H,  in  proper  relation  therewith  as  it  is 
JJ  moved  up  and  down  by  the  rotation  of  the 
•  hand-wheel,  M.*  The  rack.  J,  and  its  guide-roll, 
K,  are  preferably  fitted  to  each  other  by  inter- 
matclilng  grooved  and  flanged* Surfaces,  as  in- 
dicated in  Figs.  3  and  3a,  ^nd  the  operating 
philon,  Ii,  is  provided  with  flanges,  J,  to  em- 
brace the  sides  of  the  raclc,  so  that  said  rack 
is  confined  and  guided  in  proper  relations  as 
It  slides  up  and  down,  and  works  with  but 
little  friction  or  resistance  when  adjusting  the 
blade. 

"Hand- wheels  M  and  Mi  are  provided  for 
Imparting  motion  to  the  respective  pinions,  I, 
11,  or  operating  gear  of  the  blade-lifting  mech- 
anism, when  elevating  and  depressing  the 
blade  or  adjusting  the  blade  to  dlfl!erently  in- 
clined positions  in  relation  to  the  plane  of  the 
road.  These  wheels  may  be  made  some  three 
feet  in  diameter,  more  or  less,  with  round  or 
other  formed  rims  that  can  be  conveniently 
grasped  by  the  hand  at  any  part  of  their 
periphery.  In  the  present  instance  the  hand- 
wheels  and  their  pinions  are  respectively  at- 
tached to  each  other,  or  formed  on  the  same 
hub.  They  are  mounted  on  a  shaft,  L,  that 
extends  across  the  carriage.  A,  and  is  sup- 
ported in  bearings  on  suitable  standards,  1,  U. 
One  of  the  wheels  (M,  or  Mi)  is  arranged  to 
turn  loose  on  shaft,  L,  so  that  the  two  wheels 
can  be  revolved  Independently  of  each  other 
for  separately  adjusting  either  end  of  the  blade 
required.  The  rims  of  the  hand-wheels  are 
made  sufficiently  heavy  to  act  as  a  balance 
a{;aiust  the  weight  of  the  blade-lifting  devices, 
so  that  the  momentum  of  the  wheel  will 
greatly  assist  the  operator  in  the  manipulation 
of  the  machine.  Short  shafts  or  studs  may  be 
used  hi  lieu  of  shaft,  L,  as  journals  for  the 
hand-wheels  and  gears  if  desired.  I  prefer, 
however,  to  have  the  shaft  extend  across  the 
machine. as  It  makes  a  stronger  and  more  rigid 
constiiirtion. 

*'Bmkc  mechanism  is  arranged  in  connec- 
tion with  the  carriage  for  stopping  and  retain- 
luj:  the  Ii.Miid-wheels  to  hold  the  blade  at  any 
position  of  a.lJustiiK^nt.  Said  brake  mechanism 
may  be  made,  as  indicated,  with  levers,  n, 
having  one  end  fulcrumed  beneath  the  plat- 
form at  n'.  and  the  other  provided  with  a 
pad  or  shoe,  N,  to  press  against  the  rim  of  the 


hand-wheel,  a  suitable  spring,  8,  being  con- 
nected therewith  to  give  the  required  holdhigg 
pressure.  A  foot  piece  or  pedal,  P,*arranged* 
at  a  convenient  position,  enables  the  attendant 
to  depress  the  lever  and  brake-shoe  by  placing 
his  foot  thereon  when  he  desires  to  tlirow  off 
the  brake  for  releasing  the  hand-wheeL 

**In  lieu  of  connecting  the  hand-wheel  and 
blade-lifting  bar  or  lever  by  means  of  a 
toothed  pinion  and  rack,  said  parts  may  be 
connected  by  a  strap  or  chain  (one  or  niore), 
one  end  whereof  connects  with  the  lift  bar 
or  lever,  while  the  other  end  is  arranged  to 
wind  onto  the  pinion  or  hub  on  the  hand- 
wheel,  or  onto  a  sheave  geared  to  the  hand- 
wheel  hub. 

"The  operation  of  this  road  machine  is  ob- 
vious from  the  drawings  and  foregoing  de- 
scription. The  operator,  standing  upon  the 
platform,  A,  when  he  desires  to  raise  or  de- 
press either  end  of  the  blade,  places  his  foot 
upon  the  brake-pedal,  P,  corresponding  to  the 
end  to  be  adjusted,  and,  grasping  the  rim  of 
the  wheel  where  it  is  most  convenient  to  his 
hand,  swings  it  backward  or  forward  (ac- 
cordingly as  required)  with  a  free  and  easy  ac- 
tion, and  to  a  greater  or  less  extent,  as  de- 
sired, then  releases  the  pedal,  and  the  brake 
or  stop  Is  automatically  applied  by  its 
spring,  s. 

**A  hand-wheel.  In  combination  with  and 
for  Imparting  motion  to  mechanism  for  ele- 
vating and  depressing  the  scraper  or  blade 
in  a  road  machine,  is  of  great  practical  utili- 
ty and  advantage,  as  it  enables  the  operator 
to  handle  and  control  the  machine  with 
greater  ease  and  facility  than  with  a  lever 
handle  or  crank,  and  does  not  necessitate  his 
taking  an  awkward  or  constrained  position 
at  any  part  of  the  action.  The  rim  of  the 
wheel,  acting  by  its  momentum  as  a  balance- 
wheel,  also  enables  the  operator  by  a  quick 
movement  to  suddenly  throw  the  blade  com- 
pletely up  from  the  ground  to  avoid  contact 
of  large  stones  or  other  obstiiiotions  while 
the  machine  is  in  motion.  Said  riih  also 
serves  as  a  continuous  seat  for  the  stop  or 
brake,  so  that  the  adjustment  can  be  held 
with  the  blade  at  any  degree  of  elevation  de- 
sired. 

"A  hand-wheel  adapted  to  act  by  its  per- 
ipheral momentum,  or  as  a  balance-wheel^  for 
assisting  or  augmenting  the  throw  or  move- 
ment when  adjusting  tlce  scraper,  in  combina- 
tion, with  t}ie  scraper-blade  and  blade-adjust- 
ing mechanism,  for  the  purpose  specified,  is 
an  Important  featvire  of  my  invention.  ^ 

•"Hand-wheels  may  be  employed  for  ele-* 
vating  and  depressing  the  sera  ping-blade  in 
a  road  machine,  in  combination  with  connec- 
tions or  lifting  devices  of  other  construction 
and  arrangement  from  those  herein  shown, 
with  beneficial  results,  and  I  so  intend  to 
employ  said  hand-wheels;  and  I  have  in  oth- 
er applications  (see  serial  Nos.  l()7,2i::  and 
17.^.008)  for  letters  patent  described  and 
claimed  certain  combinations  in  which  other 
forms  of  lifting  mechanism  are  employed  fur 
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cffectiiis    the    vertical   aiSjustment    of    the 
blade. 

"J  am  aware  that  a  railroad  moto-plow  or 
trach^learer  hcu  heretofore  been  patented^  in 
which  the  plow  was  braced  from  the  car-axle 
by  parallel  bracea  rigidly  connected  to  the 
plow ;  and  that  a  twinging  transverse  scoop  or 
shovel  pivoted  bettoeen  the  ends  or  rearward- 
ly-extending  braces  of  equal  lengthy  and  in 
connection  with  a  wheeled  carriage^  has  €dso 
been  shown  in  another  patent,  I  am  also  aware 
that  other  patents  exhibit  road-scrapers  where- 
in braces  or  links  are  shown  which  connect 
blade -supporting  standards  in  rear  of  the 
btadCj  with  one  of  the  side-bars  of  the  carriage- 
frame.  Such  devices  I  do  not  therefore  herein 
elaim^  as  neither  of  them  attain  the  results  in- 
cident to  my  improvement^  viz,:  perfect  flexi- 
bility of  adjustment  with  direct  support  or 
thrust  under  all  conditions  of  use  and  posi- 
tions of  adljustmenU** 

[The  foregoing  words  In  italics  were  in- 
fterted  by  way  of  amendment,  the  disclaimer 
being  preceded  by  the  statement:  "Regard- 
lug  the  first  claim  for  recognition  of  the  state 
of  the  art,  insert  at  the  end  of  the  descrip- 
tive part  of  specification,  page  9,  the  foliow- 
ing  clause.  tIz/'] 

Of  the  15  claims,  the  first,  fourth,  fifth, 
tenth,  eleventh,  and  twelfth  were: 

''(1)  In  a  machine  for  grading  and  clear- 
ing roads,  the  combination,  with  a  scraper 
bar  or  blade  suspended  from  the  carriage  be- 
tween its  front  and  rear  wheels,  of  thrust- 
bars  extending  from  the  axle  or  rear  of  said 
carriage,  and  attached  to  the  back  of  said 
scraper  near  its  ends  by  connecting-Joints 
tbat  permit  upward  and  downward  adjust- 
ment at  each  end  of  the  scraper-blade  inde- 
pendent of  the  other,  substantially  for  the 
jj  purpose  set  forth." 

•  •  *\^)  In  a  road-grading  machine,  a  hand- 
wbcel,  in  combination  with  the  biade-elevat- 
Ing  devices,  for  imparting  motion  to  said  de- 
vices, when  raising  and  depressing  the  blade, 
substantially  as  hereinbefore  set  forth. 

'X5)  In  a  machine  for  grading  and  clean- 
ing roads,  the  combination,  with  the  scrdper- 
blade,  supported  by  a  push-frame  at  the  rear 
of  said  blade,  and  blade-elevating  mechan- 
ism connected  therewith,  of  a  hand-wheel 
for  imparting  motion  to  said  elevating  mech- 
anism for  effecting  the  upward  and  down- 
ward adjustment  of  the  blade,  substantially 
as  hereinbefore  set  forth." 

"(10)  In  a  road  machine  the  standards,  1, 
11,  and  shift,  Ii,  in  combination  with  tue  car- 
riapre,  blade-lifting  devices,  and  operating 
wheels  and  pinious,  as  and  for  the  purposes 
net  forth. 

••(11)  The  flanged  guide-roll,  K,  and  flan- 
ged pinion,  11,  in  combination  with  the  rack, 
J.  blade,  D,  and  carriage  frame.  A,  and  hand- 
wheel.  Ml,  substantially  as  and  for  the  pur- 
l)ose  set  forth. 

"(12)  In  combination  with  the  blade-elevat- 
Ing  lever,  H«  having  the  internally  toothed 


segment.  Hi,  of  an  operating  pinion,  I,  pro- 
vided with  fianges,  1,  for  guiding  said  seg- 
ment, substantially  as  set  forth." 

The  application  was  examined  by  the  pat 
ent  office,  and  the  following  objections  were 
made: 

"If  claim  1  is  to  stand,  the  state  of  the  art 
as  shown  in  patents  226,686,  Sweatt,  Apr.  20, 
1880  (self-load'g  carts);  52,028,  Carncross, 
Jan.  16,  1866;  191,287,  Jefferson,  May  29, 
1877;  and  288,261,  Raab,  Nov.  13,  18S3 
(wheeled  scrapers),— must  be  recognized. 

"Claim  4  is  met  ha  patent  220,812,  Day, 
Oct.  21,  1879  (same).  Furthermore,  the  de- 
vices of  patents  297,861,  Smith,  April  29, 
1884;  275,614,  Edwards  &  Durkee,  April  10, 
1883;  and  135,475,  Ham,  Feb'y  4,  1873  (ex. 
carrier). 

"As  to  claim  5,  In  view  of  the  patents  160,- 
535,  McCall,  Watkins,  Scott,  M*ch  9,  1875, 
and  296,138,  Cook,  Apr.  1,  18^  (wheeled 
scrapers),  the  claim  does  not  present  patent- 
able novelty,  these,  with  the  patent  of  Day, 
showing  that,  broadly  considered,  a  hand- 
wheel  and  a  lever  are  equivalent  substitutes,  m 
•  "Claims  10,  11,  and  12  are  met  In  patent  of? 
Cary.  152,072,  June  16,  1874  (self-load'g 
carts). 

"Patent  145,736,  Humphreys,  Dec.  23,  1873 
(ex.  carrier),  may  also  be  referred  to  as  show- 
ing the  state  of  the  art  in  connection  with 
claim  11. 

"Claim  15  is  met  In  patent  of  Carncross 
above  cited." 

Thereupon  the  specification  was  amended 
as  before  pointed  out,  and  applicant  further 
said: 

"Regai'ding  the  fourth  and  fifth  claims,  in 
the  references  cited,  patent  No.  220,812,  it 
is  shown  that  a  small  hand- wheel  mounted 
on  a  vertical  shaft,  and  adapted  for  wind- 
ing up  a  rope  or  chain  in  manner  similar  to 
a  car  brake,  has  been  used  for  bodily  lifting 
a  diagonal  scraper  or  snow-plow  on  a  rail- 
road car,  both  ends  of  the  scraper  being  lift- 
ed simultaneously;  further,  in  other  patents 
it  is  shown  that  wheels  having  a  series  of 
projecting  handles  or  pins  are  employed  In 
connection  with  means  for  lifting  the  plow 
and  conveyer  in  ditching  machines.  Neither 
of  these  devices,  it  is  thought,  embody  the 
features  which  applicant  desires  to  secure, 
and,  while  there  is  no  question  but  that  tiie 
present  wording  of  said  claim  is  met  by 
these  references,  yet  it  is  believed  that  ap- 
plicant has  a  point  to  which  these  former  1  li- 
ven tions  have  not  attained. 

"The  claims  are  hereafter  amended  witli 
this  feature  in  view,  viz.  ttiat  in  applicani'jj 
invention  the  wheel  is  designed  and  adapted 
to  be  worked  in  combination  with  a  diagonal 
blade,  and  as  a  balance  or  momentum  whcol, 
so  that  a  quick  throw  of  the  wheel  witli 
the  hand  will,  by  the  weight  of  the  periphery 
of  the  wheel,  augment  the  action,  or  carry 
the  blade  mechanism  up  or  down  to  a  greater 
extent  than  the  mere  movement  of  the  hand.*' 

The  fourth  and  fifth  claims  were  amendc^p 
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the  tenth,  elerenth,  and  twelfth  canceled, 
and  two  others  Bubstltuted;  and  the  fif- 
teenth was  erased. 

The  fourth,  tenth,  eleventh,  and  thirteenth 
claims  of  the  patent  as  issued  read: 

**(4)  The  combination,  with  a  diagonal 
scraper,  supported  in  connection  with  a 
wheeled  carriage  and  adapted  for  upward 
Mand  downward  adjustment  independently  at 
'^either  of  its  ends, •of  an  operating-wheel  (or 
wheels)  for  effecting  such  adjustment,  adapt- 
ed to  act  as  a  momentum  or  fly-wheel,  as  set 
forth,  whereby  the  peripheral  weight  of  said 
wheel  is  utilized  to  assist  in  the  adjustment 
of  the  blade,  substantially  as  hereinbefore 
explained." 

'*(10)  In  a  road  machine,  the  combination 
of  a  scraper-blade  adapted  for  upward  and 
downward  adjustment  at  its  respective  ends, 
an  operating  hand-wheel  (or  wheels)  connect- 
ed therewith  for  effecting  such  adjustment, 
and  a  brake  (or  brakes)  acting  against  said 
wheel  to  arrest  movement  thereof  and  retain 
the  parts,  substantially  as  set  forth. 

"(11)  In  a  wheel  road-scraper,  the  combina- 
tion of  a  scraper-blade  adapted  for  upward 
and  downward  adjustment  at  its  respective 
ends,  an  operating-wheel  (or  wheels)  connect- 
ed therewith  for  effecting  such  adjustment, 
and  adapted  for  developing  peripheral  mo- 
mentum for  throwing  the  blade  up  or  down, 
and  a  brake  acting  against  said  wheel  to  ar- 
rest the  movement  thereof  and  retain  the 
parts  in  position,  substantially  as  set  forth." 

"(13)  In  a  road  machine,  the  combination, 
with  an  oblique  scraper  suspended  beneath 
a  carriage  or  body  mounted  on  front  and 
rear  wheels,  of  means  for  imparting  inde- 
pendent upward  and  downward  adjustment 
at  the  respective  ends  of  said  scraper,  pro- 
vided with  hand-wbeel  and  pinion  devices 
for  imparting  movement  thereto,  and  stops 
or  brake  devices  acting  In  connection  with 
said  hand-wheels  for  retaining  the  parts  at 
positions  of  adjustment,  substantially  as  de- 
scribed." 

Thus  it  appears  that  the  patentee  acqui- 
esced in  the  ruling  of  the  patent  office  that 
tbe  application  of  hand-wheels  to  a  road- 
grnding  machine  for  imparting  motion  to  the 
devices  for  raising  and  depressing  the  scrap- 
er-blade was  old,  and,  for  the  purpose  of 
obtaining  his  patent,  restricted  his  claims  in 
tills  particular  to  momentum  or  balance 
wheels. 

And  it  is  with  reference  to  the  momentum 
feature,  treated  as  an  element  in  all  the 
claims,  that  the  case  must  be  disposed  of. 

Momentum  Is  the  quantity  of  motion  in  a 
moving   body,    and    Is   proportioned    to    the 
qiiamitv  of  matter  multiplied  into  Its  veloc- 
Slty. 

•  'All  revolving  wheels  possess  momentum, 
but  momentum  wheels,  so  called,  as  balance 
or  fly  wheels,  are  wheels  whose  momentum 
is  utilized  in  the  operation  of  machinery  by 
a  suflicient  accumulation  of  force,  th«*ough 
the  weight  and  velocity  of  the  wheel  com- 


bined, to  overcome  the  effects  of  temporary 
loss  of  power. 

The  knowledge  was  common  that  when  a 
continuous  power  is  applied,  but  the  resist- 
ance to  be  overcome  is  unequal,  a  fly  or  bal- 
ance wheel  will  store  some  of  the  power  ex- 
pended during  the  operation,  and  not  needed 
at  one  stage,  and  give  it  out  at  another. 

This  familiar  principle  is  thus  expressed 
in  the  specification:  "The  rims  of  the  hand- 
wheels  are  made  suflciently  heavy  to  act  as 
a  balance  against  the  weight  of  the  blade- 
lifting  devices,  so  that  the  momentum  of  the 
wheel  will  greatly  assist  the  operator  in  the 
manipulation  of  the  machine." 

The  momentum  wheel  of  the  patent  is  de- 
scribed in  appellant's  brief  as  being  "a  wheel 
having  such  peripheral  weight,  in  relation 
to  the  weight  of  the  scraper  blade  to  be  lift- 
ed, that  it  will  continue  In  rotation  after  the 
hand  of  the  operator  is  removed,  so  as  to  en- 
able him  to  secure  a  new  grasp  of  the  wheel 
to  continue  the  lifting  process." 

Appellant's  expert,  Mr.  Brevoort,  puts  it 
thus:  "In  the  case  of  the  Taft  invention, 
the  peripheral  momentum  was  relied  upon  to 
continue  the  blade  of  a  road-scraper  In  its 
upward  motion,  so  that  the  operator  could 
again  grasp  the  wheel  to  give  further  rota- 
tive force  thereto  without  the  blades  falling, 
and  without  the  necessity  of  locking  the 
wheel  to  enable  him  to  get  another  grip  there- 
on." And  the  patentee  testifies:  **The  ob- 
ject of  making  the  wheel  with  the  heavy 
rim  was  that  there  might  be  sufficient  mo- 
mentum generated  in  the  hand- wheel  to  make 
a  continuous  rotary  motion  of  the  wheel 
when  it  was  desired  to  raise  the  blade  over  an 
obstacle,  like  a  rock  or  a  *thank-you-ma*am,' 
or  when  approaching  a  cross  walk  on  a  street. 
This  we  could  not  do  with  levers,  If  the 
lever  had  sufficient  leverage  to  give  this 
operation;  and  by  making  the  rim  of  these 
wheels  hea^-y  I  secured  that  ability  to  cause 
a  continuous  niotion  of  the  hand-wheel 
er  giving  it  one 'impulse  from  the  hand,  !• 
could  reach  forward,  and  give  it  a  second, 
without  applying  a  brake  or  stop  to  the 
wheel,  thus  keeping  up  a  continuous  motion 
of  the  hand- wheel  until  I  had  raised  the 
blade  as  hi,:;h  as  desired." 

In  short,  as  the  ordinary  hand-wheels  used 
for  the  same  or  analogous  purposes  In  simi- 
llar  constructions  were  old.  the  claim  of  pat- 
entable novelty  rests  on  the  proposition  th;U 
Afr.  Taft  was  the  first  to  increase  tlioir 
weight,  and  apply  them  as  momentum  wheels 
in  a  common  device  for  ro.i:culating  road- 
scrapers  to  secure  the  well-known  resulr 
attendant  on  the  use  of  such  wheels. 

Was  he  the  first  to  do  this,  and,  if  so,  d'ul 
such  increase  of  wei;^ht  involve  patentabil- 
ity? 

The    record    contains   a    number  of   prior 
patents  of  road  machines  in  which  the  verti- 
cal axljustment  of  the  scraper-blade  Is  effect- 
ed by  levers  on  each  side  of  the  machine. 
I  ^«tb  counecting  meCgl^^nJpjn(t^^^£^or|^of 
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the  blade,  the  actuation  of  either  lever  rals- 
liUi  one  end  of  the  blade,  and  of  both  raising 
the  blade  as  a  whole. 

The  patent  of  Head  of  November  25,  1873, 
shows  a  reversible  scraper-blade  adjustable 
up  and  down  at  either  end,  adjustable  later- 
ally in  respect  of  side  projection  of  its  blade, 
susceptible  of  being  raised  quickly  at  either 
end  or  as  an  entirety,  carried  by  a  four^ 
wheeled  frame,  and  directly  controlled  by 
levers  throuj;li  suspending  cords  or  bars,  the 
rear  ends  of  the  levers  being  adapted  to  be 
held  by  catches  or  uprights  projecting  up 
from  the  frame  of  the  machine. 

The  McCall,  Watkins,  and  Scott  patent  of 
March  9,  1875,  has  a  push-bar  reversible 
scraper,  with  hand-levers  and  stops  for  the 
vertical  adjustment  of  the  scraper-blade  and 
hand-wheels  for  steering. 

The  Cook  patent  of  September  22,  1885, 
has  a  scraper  supported  by  a  wheeled  frame, 
and  moved  by  push-bars,  and  capable  of  be- 
ing raised  and  lowered  at  either  end  inde- 
pendently by  means  of  racks  connected  to 
the  scraper,  and  pinions,  operated  by  levers, 
which  engage  the  racks,  and  move  them  up 
and  down. 
«  These  lever  machines  were  all  operative, 
•  and  these  and*other  patents  were  introduced 
tn  evidence  as  showing  that  wheeled  frames, 
reversible  and  non-reversible  blades,  levers 
of  various  forms  for  adjusting  either  or  both 
ends  of  the  blade,  stops  for  locking  the 
levers  in  place,  stops  and  various  other  de- 
vices for  connecting  the  levers  with  the 
blades,  were  all  well  known;  but,  as  this  is 
conceded,  we  need  spend  no  time  upon  them. 

It  should,  however,  be  observed  that, 
broadly  considered,  a  hand-wheel  and  a  lever 
are  substantial  equivalents  in  these  devices. 
The  wheel  is  a  continuous  lever.  The  rim 
enables  the  operator  to  lay  hold  at  any 
point  desired,  and  takes  the  place  of  a  num- 
ber of  levers.  But  it  is  denied  that  momen- 
tum hand-wheels  are  the  equivalents  of  le- 
vers. 

Other  prior  patents  adduced  illustrate  the 
use  of  hand-wheels,  cranks,  and  momentum 
wheels. 

Dyson's  patent  of  June  2,  1868,  for  a 
'Street  scraper,"  has  a  triangular  frame,  D, 
having  slots  in  which  the  bars  slip  up  and 
down  freely,  to  which  the  scraper-blades  are 
pivoted.  The  dirt  is  gathered  up  within  this 
triangle,  and  deposited  by  the  operation  of 
the  rear  part  of  a  frame,  B.  The  triangular 
frame,  D,  is  raised  by  a  crank-wheel  with  a 
crank  connected  by  cords  with  two  wheels 
in  such  manner  as  to  revolve  both  wheels 
simultaneously,  and  the  whole  scraper  is 
thereby  raised  and  retained  by  the  engage- 
ment of  the  crank  with  a  catch.  The  experts 
diflTer  as  to  whether  these  wheels  can  be 
used  as  hand-wheels  if  so  desired,  as  well 
as  by  means  of  the  cords  as  described  in 
the  patent. 

The  Carey  patent  of  June  16, 1874,  for  an  hn- 


provement  In  scrapers,  has  a  scraper  or  dirt 
scoop;  a  rack  attached  to  a  lever  which  car- 
ries the  sciaper;  a  pinion  engaging  the  rack  to 
raise  and  lower  the  scraper;  a  crank  handle,  as 
an  equivalent  for  a  hand- wheel,  to  turn  the 
pinion;  and  a  lock  to  hold  the  devices  in  their 
adjusted  position. 

The  Taft  machine  seems  to  embrace  the  con- 
necting devices  of  this  patent,  but  It  has  a 
shaft  with  a  hand- wheel  instead  of  with  a 
ciunk. 

AprU  10,  1883,  Edwards  &  Durkee  obtahied 
a  patent  for  an  improvement  in  grading  andn 
ditching  machines,  in  which*all  the  adjustments* 
are  made  by  hand-wheels.  This  has  a  plow- 
beam  and  a  catTying  apron  or  belt,  and,  "by 
arranging  the  several  hand-wheels,  as  shown 
and  described,'*  the  operator  **can  raise  and 
lower  either  end  of  the  plow-beam  independent 
of  the  other,  and  raise  or  lower  the  apron  as 
required." 

The  patent  of  Ehner  H.  Smith  of  April  29, 
1884.  for  a  ditching  machine,  shows  a  plow 
''consisting  of  an  inclined  flat  plate,"  support- 
ed by  a  wheeled  frame,  and  raised  and  lowered 
by  means  of  a  hand-wheel  and  pinion  acting 
upon  a  rack  connected  to  the  lever  which  car- 
ries the  blade.  The  blade  Is  operated  by  a 
(Single  hand-wheel,  in  this  resembling  the  fourth, 
tenth,  and  eleventh  clahns  under  consideration, 
which  call  for  "an  operating  wheel  (or 
wheels),"  although  it  is  testified  that  "in  no 
case  could  the  adjustments  described  hi  the 
patent  be  effected  by  a  single  wheel." 

May  28»  1878,  letters  patent  No.  204,203,  for 
an  "hnptovement  in  track  clearers,"  were  is- 
sued to  Augustus  Day.  This  was  a  devtoe 
**for  effectually  clearing  street  railways  from 
snow  and  ice,  so  arranged  that  the  snow  will 
not  only  be  cleared  away  from  the  face  of  the 
rails,  but  also  from  between  the  rails,  and  a 
suitable  distance  on  each  side  of  the  track,"  It 
being  so  spread  and  packed  as  not  to  he  left 
"in  ridges  or  snowbanks  along  the  street" 

It  has  a  diagonal  scraper  suspended  beneath 
a  wheel  carriage,  and  provided  with  a  lifting 
mechanism  consisting  of  a  chain  or  rope  wound 
upon  the  shaft  by  means  of  a  hand-wheel,  there 
behig  several  hand-wheels  for  effecting  tJie 
different  adjustments  of  the  scraper-blade, 
which  is  raised  at  either  end  at  the  will  of  the 
operator. 

This  concurs  with  the  mechanism  thus  de- 
scribed in  the  Taft  specification:  "In  lieu  of 
connecting  the  hand-wheel  and  blade-lifting  bar 
or  level  by  means  of  a  toothed  pinion  and  rack, 
said  parts  may  be  connected  by  a  strap  or 
chain  (one  or  more),  one  end  whereof  connects 
with  the  lift-bar  or  lever,  while  the  other  end 
is  arranged  to  wind  onto  the  pinion  or  hub  on 
the  hand-wheel,  or  onto  a  sheave  geared  to  the 
hand-wheel  hub." 

Day's  patent  of  October  21.  1879.  No.  220,811.'.g 
for*  "snow-plows,"  has  a  diagonal  scraper  sus  » 
pended  beneath  a  wheeled  caniage,  and  capa- 
ble of  being  raised  and  lowered  by  a  chain  or 
cord  wound  upon  a  shaft  turned  by^  a^  hand 
Digitized  by ' 
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wheel,  the  shaft  haying  a  locking  device  con- 
Blsting  of  a  ratchet-wheel  and  a  dog.  Th^e 
ia  but  one  hand-wheel,  which  raises  and  low- 
en  both  ends  of  the  scraper  together,  while 
the  preyious  Day  patent  had  two  hand-wheels 
and  chains  for  raising  and  lowering  the  two 
ends  of  the  scraper  independently.  The  sub- 
stance to  be  dealt  with  was  snow,  and  rails 
and  their  bed,  with  some  distance  on  each  side, 
the  surface  to  be  cleared,  but  so  as  not  to  in- 
cumber the  circumjacent  highway.  In  view  of 
the  work  to  be  done,  light  hand-wheels  mlg)it  be 
sufficient,  yet,  if  momentum  as  a  positive  aid 
were  found  necessary,  their  weight  could  be 
increased. 

The  Boone  patent  of  October  21,  1851,  shows 
a  windlass  with  drums  for  winding  up  cords 
to  raise  weights,  with  a  wheel  and  pinion  and 
suitable  gearing  for  turning  the  drums,  and  a 
brake  stop. 

The  Lyon  patent  of  August  6,  1878,  for  im- 
provement "in  combined  ship's  pump  and  wind- 
lass," has  very  heavy  momentum  band-wheels 
for  operating  either  pumps  or  a  winding  drum. 
Apparently  these  wheels  are  heavier  for  the 
same  diameter  than  the  Taft  hand-wheels. 

The  Tyler  patent  of  February  14,  1882,  for 
"friction  brake  for  steering  wheels,"  shows  a 
momentum  hand-wheel  for  operating  the  rud- 
der of  a  vessel,  and  a  pedal  brake  for  holding 
<he  wheel  In  any  desired  position.  The  wheel 
to  not  described  in  the  specifications  as  a  mo- 
mentum wheel,  but,  as  It  is  such  in  fact,  this 
is  not  material. 

Appellee's  expert  Bates  testifies  that  such 
wheels  "are  commonly  used  as  momentum 
wheels,  and  have  been  as  long  ago  as  1871. 
The  operator  gives  them  an  impulse,  and  their 
momentum  carries  them  on." 

It  is  not  controverted  that  a  heavy  wheel, 
with  a  crank  pin  at  the  side,  such  as  shown, 
was  a  common  and  very  well-known  form  of 
construction  for  the  specific  purpose  of  apply- 
ing momentum  to  a  crank. 
n  The  wheels  employed  in  landing  ferryboats, 
•and  the  ancient^spinning  wheels,  instanced  by 
the  district  Judge,  readily  recur  as  illustrations 
of  the  use  of  momentum  In  the  continuance  of 
motion.  Indeed,  it  is  admitted  that  all  wheels 
for  raising,  winding  up,  and  hoisting,  if  the 
load  is  light  enough,  "are  capable  of  perform- 
ing some  movement  after  the  liand  of  the  op- 
erator has  left  them,"  and  the  principle  does 
not  depend  upon  the  extent  of  the  aid  thus 
given  to  propulsion. 

We  find,  then,  that  hand-wheels  In  the  regu- 
lation of  scraper-blades  for  ditching,  grading, 
street  a«d  road  clearing  were  old,  and  that  this 
was  true  of  the  utilization  of  momentum  when 
rc(inircd  by  the  exigencies  of  the  case,  as  in 
capstan-wheels,  crank-shaft  wheels,  rudder- 
rrgiilating  wheels,  pump-operating  wheels,  and 
so  on.  Kvery  one  knew  that  momentum  pro- 
I)elled  the  capstan-wheel,  the  rudder-wheel,  the 
pump-wheel,  the  spinning-wheel,  after  the 
hand  c/  the  operator  was  withdrawn. 

The  law  of  nature  was  familiarly  under- 


stood that  any  moving  body  tends  to  continue 
in  motion  with  a  force  proportionate  to  its 
speed  and  weight;  and  it  was  well  known 
that  the  function  of  fly-wheels  and  balance- 
wheels  was,  in  the  language  of  Mr.  Brevoort, 
"to  absorb  energy  when  the  machine  is  mov- 
ing at  a  greater  speed  with  the  least  resist- 
ance, and  to  give  it  out  again  when  the  parts 
meet  with  greater  resistance." 

The  circuit  court  was  of  opinion  that  the 
use  In  road  machines  of  wheels  made  heavier 
In  the  adjustment  of  momentum  to  resistance 
was  not  a  new  use  of  momentum  wheels  in 
working  machinery,  and  that  the  difiPerence  in 
weight  in  hand- wheels  performing  the  service 
of  rotary  levers  was  a  difference  In  degree, 
and  not  In  kind.  And  the  contention  as  to  in- 
fringement confirms  this  view. 

Mr.  Bates  describes  appellee's  machine  as 
"composed  of  a  wheeled  frame  or  carriage,  be- 
neath which  is  suspended  a  turntable,  and  to 
this  turntable  the  scraper-blade  it  attached. 
The  turntable  is  suspended  by  rods  from  the 
ends  of  a  bar  which  extends  across  the  ma- 
chhie,  and  is  capable  of  vertical  motion  be- 
tween uprights.  The  bar  is  supported  by  be- 
ing pivoted  near  each  end  to  the  lower  end  of 
a  rack-bar.  The  rack-bars  are  moved  up  and$ 
down  by  pinions  on  horizontal 'shafts,  the* 
shafts  extending  back  toward  the  rear  of  the 
machine.  At  their  rear  ends  are  bevel  gears 
which  mesh  with  pinions  on  cross-shafts,  and 
there  is  a  hand-wheel  on  each  cross-shaft  to 
turn  it.  There  is  also  a  band-awheel  on  each 
cross-shaft,  which  is  embraced  by  a  friction 
band  or  band-brake.  The  band  Is  connected 
to  a  spring-treadle,  so  that  the  operator  can 
loosen  it  by  putting  his  foot  on  the  treadle. 
The  hand- wheels  are  small  wheels,  compara- 
tively similar  to  those  used  on  car-brakes,  and 
are  certainly  much  too  light  to  act  as  fiy- 
wheels  or  momentum-wheels  against  such  a 
weight  as  that  of  the  scraper  and  turntable 
and  attachments.  Besides  this,  the  strain  on 
this  weight  is  a  constant  one,  always  acting 
in  the  same  direction  upon  the  hand-wheels. 
The  scraper  is  moved  forwanl  by  means  sim- 
ilar to  ordinary  plow-beams,  which  are  con- 
nected with  the  turntable,  the  turntable  being 
connected  with  the  front  of  the  machine,  or 
rather  to  the  ktog  bolt  by  a  draft-ring  and 
link.  There  Is  no  device  for  acting  with  a 
thrust  upon  the  scnper-wheel." 

Without  subjecting  the  evidence  to  critical 
examination,  it  is  enough  that  it  is  admitted 
that  these  hand-wheels  are  smaller  and  lighter 
than  those  of  appellant,  and  that  to  make  out 
Infringement  it  is  requisite  to  construe  tlie 
patent  in  suit  as  covering  all  wheels  whose  mo- 
mentum can  be  utilized  in  operating  a  road- 
making  machine. 

On  the  one  liand,  it  is  contended  that  appel- 
lee* s  hand-wheels  are  not  momentum  wheels 
at  all,  and  that  the  continued  motion  of  the 
blade  is  due  to  earth  pressure,  and  not  to 
momentum;  while,  on  the  other,  this  is  de- 
nied, and  it  is  insisted  that  th^8e  wheels  are 
Digitized  by  VjOOQLC 


BEAR  LAKE  &  RIVER  WATEKWORKS  &  IRRIGATION  CO.  v,  GARLAND.     7 


to  be  treated  as  momentum  wheels,  because 
they  will  store  up  •'a  useful  amount  of  energy 
to  make  them  continue  their  further  move- 
ment, when  the  hand  of  the  operator  is  taken 
therefrom,"  provided  'the  operator  shall  give 
to  the  wheel  a  rapid  and  vigorous  pull,  moving 
It  while  his  hand  is  upon  it  at  a  greater  speed 
than  it  afterwards  maintains." 

We  can  hardly  doubt  that  similar  manipula- 
tion of  many  of  the  old  wheels  would  produce 
the  same  result,  and,  if  there  could  be  In- 
fringement if  this  were  not  so,  there  would 
5 be  anticipation  if  it  were. 

•  •  But  the  decision  of  the  circuit  court  rested  on 
the  want  of  invention,  and  in  tliat  conclusion 
we  concur. 

**The  whole  essence  of  the  Taft  invention," 
6SLJ8  appellant's  counsel,  is  the  application  of 
momentum  to  carry  the  wheel  along  "suffi- 
ciently to  enable  the  operator  to  take  a  new 
grasp  (as  explained  by  Mr.  Brevoort),  with- 
out clamping  the  wheel  to  prevent  its  running 
backward." 

Did  increasing  the  weight  of  the  hand- 
wtioels  in  this  class  of  road  machines,  in  order 
to  correct  the  tendency  of  smaller  wheels  to 
reverse,  involve  patentable  novelty? 

We  do  not  think  so.  The  use  of  hand- 
wheels  as  a  substitute  for  straight  levers  in 
this  class  of  machinery  was  old,  and,  whether 
the  wheels  were  light  or  heavy  (and  heavy 
wheels  were  old),  they  alike  performed  the 
service  of  rotary  levers. 

The  patentee  had  acquiesced  in  the  rejection 
of  his  claim  for  a  road  machine  with  a  blade 
that  was  elevated  or  depressed  by  a  hand- 
wheel  operating  through  suitable  gearing,  and 
could  not  claim  the  benefit  thereof,  or  of  an 
equivalent  construction  of  the  claims  allowed. 
To  make  the  hand- wheels  heavier  was  to  in- 
crease their  capacity,  but  the  same  end  was 
accomplished  by  substantihlly  the  same 
means.  The  means  were  old,  and  their  en- 
largement by  a  common  method  to  attain  a 
better  result  In  the  particular  instance  merely 
carried  forward  the  original  idea,  and  was 
nothing  more  than  would  occur  to  the  expe- 
rienced mechanic. 

It  appears  to  us  that,  it  being  seen  that  the 
tendency  to  reverse  would  prove  objectionable 
in  the  proposed  machine,  the  suggestion  that 
the  hand-wheels  should  be  made  heavier  in 
order,  by  greater  momentum,  to  correct  that 
tendency,  as  it  was  well  known  increase  in 
weight,  coupled  with  adequate  rotative  force, 
would,  sprang  naturally  from  the  expected 
skill  of  the  maker's  calling,  and  that  this  use 
of  the  heavier  wheel  did  not  make  the  mechan- 
ism in  any  proper  sense  a  new  thing  evolved 
by  the  inventive  faculty. 

The  substitution  of  the  heavier  wheel  was 
aot  the  product  of  a  creative  mental  concep- 
tion, but  merely  the  result  of  the  exercise  "of 
the  ordinary  faculties  of  reasoning  upon  the 
"materials  supplied  by  a  special  knowledge, 

•  and  the  facility  •of  manipulation  which  results 
from  Its  habitual  and  intelligent  practice." 

Decree  afi^med. 


(IGl  U.  S.  I) . 
BEAR  LAKE  &  RIVER  WATERWORKS  & 
IRRIGATION  (X).  et  al.  v.  GAR- 
LAND et  al. 
(Octol)er  19,  189G.) 
No.  48. 
Hbohanio'b  Li bn— Time   of   Enforcbmen't~Rb- 

TROSPECTIVB   ACT  —  PuiOKITI  ES  —  luUlQATION 

Ditch— Construction  on  Public  Land. 

1.  Act  Utah  March  12,  1890,  in  terms  repeal- 
ing the  previous  act  in  regard  to  mechnnicti* 
liens,  but  coTering  the  same  subject,  and  con- 
taiuing  many  identical  provisions,  is  to  be  con- 
strued as  a  continnntion  of  the  earlier  net  with 
modifications;  and  hence  a  provision  tiierein  en- 
larging the  time  in  which  to  foreclose  a  lion  is 
properly  applicable  in  favor  of  a  lienor  who  at 
the  time  of  the  passage  of  the  act  had  only  en- 
tered upon  the  execution  of  his  contract,  and 
had  not  yet  completed  his  woric  under  it. 

2.  The  provision  enlarging  the  time  in  which 
to  commence  a  suit  to  foreclose  a  mechanic's 
lien  did  not  "affect  any  right  or  remedy'*  pro- 
vided for  in  the  old  act,  in  violation  of  a  i>ro- 
vision  of  the  later  act,  in  a  case  in  which  the 
time  for  filing  a  statement  of  claim  did  not  ar- 
rive before  the  passage  of  the  latter  act;  this 
being  matter  of  procedure  only. 

3.  The  findings  of  the  supreme  territorial  court 
are  conclusive  as  to  ail  questions  of  fact. 

4.  Rev.  St.  g§  2339,  2340,  create  no  title  aa 
against  the  government  in  a  person  taking  pos- 
session of  public  land  for  the  purpose  of  pro- 
curing water,  or  digging  ditches  for  canals,  with- 
out the  performance  of  any  work  thereon. 

5.  Since  the  title  of  one  taking  possession  of 
public  land  os  a  right  of  way  for  a  ditch  for  pro- 
curing water  does  not,  under  Rev.  St.  §$  2339, 
2340,  vest  until  the  ditch  is  completed,  the  lien 
of  a  contractor  constructing  the  ditch  for  him 
attaches  as  the  ditch  is  completed,  and  hence  is 
prior  to  a  mortgage  previously  given  by  the  per- 
son 80  taking  possession  of  the  land.  34  Pac. 
3G8,  affirmed. 

6.  A  provision  of  the  state  statute  that  no 
"valid  incumbrance"  duly  made  and  recorded  lie- 
fore  the  work  was  completed  shall  be  affected 
by  the  mechanic's  lien  statute  is  inapplicable, 
since  such  previous  mortgage  was  not  a  "valid 
incumbrance"  before  the  performance  of  the 
work. 

7.  The  doctrine  of  relation  does  not  make  the 
title  obtained  by  the  completion  of  the  ditch  re- 
late back  to  the  time  when  possession  of  the  land 
was  first  taken,  so  aa  to  render  the  property 
subject  to  the  lien  of  the  mortirage  before  the 
work  was  done  by  the  contractor. 

8.  The  lien  of  the  contractor  is  also  superior 
to  that  of  the  prior  mortgage  as  regards  land 
given  for  the  right  of  way  for  the  ditch,  the 
gift  to  take  effect  upon  the  completion  of  the 
ditch. 

9.  Presumjptions  unfavorable  to  the  judgment 
will  not  be  indulged  in  for  the  purpose  of  re- 
versing it,  unless  they  are  natural  and  probable, 
and  such  as  ought  to  be  drawn  from  the  facts 
actually  found  by  the  court  below. 

10.  One  who  takes  possession  of  public  land 
under  Rev.  St.  §§  2339,  2340,  for  the  purpose  of 
constructing  a  ditch  thereon,  is  an  "owner," 
within  the  meaning  of  Act  Utah  March  12, 
18D0,  giving  a  lien  to  one  doing  work  by  con- 
tract with  the  "owner"  of  any  land,  and  pro- 
viding that  ''any  person  having  an  assignable, 
transferable,  or  conveyable  interest  or  claim  in 
or  to  any  land,  building,  structure,  or  other  prop- 
erty mentioned  in  this  act  shall  be  deemed  an 
owner."    34  Pac.  3(i8,  affirmed. 

Appeal  from  the  Supreme  Court  of  the  Terri- 
tory of  Utah.  ^ 
*The  appellants  herein  have  appealed  from  a* 
Judgment  of  the  supreme  court  of  the  terrV 
tory  of  Utah,  affirming  a  Judgment  of  the  dlA^ 
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gtrlct  eonrt  of  tibe  lint  Jodldal  district  of  the 
•  territorj^tD  fMJor  of  the  R^nndeDta*  wmiam 
Cariand  and  Corey  Bros.  &  Co. 

The  action  was  brooght  t^  the  {teintlfT,  Wil- 
liam Garland,  against  the  Bear  Lake  Com- 
panj,  the  JanrlsOinklin  Mortgage  Trust  Com- 
pany, as  tmstees,  Corey  Bras.  &  Co.,  and  oth- 
en,  for  the  purpose  of  enfonring  an  alleged  me- 
chanic's lien  in  faror  of  the  plaintiff,  and 
against  the  Bear  Lake  Compaiqr»  for  work 
done  fay  the  plaintiff  for  that  oompaqy  in  the 
constriKtion  of  its  canal  from  its  initial  point 
(the  Bear  Rirer  caJQon)  fbr  a  distance  of  12 
miles  on  both  sides  of  the  river.  The  com- 
plaint aUc^ged  that  on  the  IGth  of  Angnst,  1&>0, 
the  plaintiff  and  the  Bear  Lake  Company  en- 
tered into  a  contract  for  the  oonstracUon  by 
plaintiff  of  the  portion  of  the  work  above  men- 
tioned; and  wider  that  contract  the  plaintiff 
commenced  work  on  the  31st  of  Angnst,  ISSD, 
and  continued  it  to  and  including  December  10, 
1890.  Various  pajrments  on  account  of  the 
work  were  made  the  plaintiff,  and.  after  cred- 
iting the  same,  the  plaintiff  alleged  there  was 
still  due  him  from  the  Bear  Lake  Company, 
at  the  time  of  filing  his  dalm  for  a  lien  (De- 
cember 2a,  1800).  the  sum  of  $80,2o0.50,  and 
interest  thereon,  as  set  forth  tn  the  complaint. 
The  Jarvis-Conklln  Mortgage  Trust  Oimpany 
and  CJorey  Bros.  &  Co.  and  the  other  defend- 
ants were  made  parties  to  the  action  as  subse- 
quent mortgagees  or  other  incumbrancers. 
The  answer  of  the  mortgage  trust  company 
set  up  the  fact  that  it  was  the  mortgagee  in  a 
mortgage  executed  l^  the  Bear  Lake  Company 
to  it,  as  trustee,  on  the  1st  day  of  Octobor, 
1880,  to  secure  the  payment  of  $2,000,000  of 
the  bonds  of  the  mortgagor  company,  and  that 
such  mortgnge  covered  all  tiie  water  rights, 
franchises,  lines  of  canal,  and  otber  properry 
upon  the  whole  or  any  part  of  which  the  plain- 
tiff claimed  a  lien,  and  that  tlie  mortgage  also, 
by  its  terms,  covered  all  after-acquired  prop- 
erty of  every  kind.  The  mortg:ige  was  duly 
recorded  In  Box  Elder  county,  Utah,  Novem- 
ber 14,  1889;  in  Coar  Lake  county,  Idaho.  D»»- 
cember  24,  1889;  In  Weber  county.  Utali,  Feb- 
niary  6,  1890.  The  bonds  secured  by  the 
mori^isige  wei-e  all  delivered  between  October 
1,  1889.  and  Fobniary  1,  1891,  and  in  large 
part  paid  for;  and  the  l)aUince  was  to  be  paid 
■for" by  drafts  drawn  upon  the  mortgage  com- 
pany by  the  treasurer  of  the  Bear  Ijike  Com- 
pany as  fast  as  tiie  money  was  needed  to  pay 
for  the  construction  of  the  works.  At  the 
time  tlie  plaiutiff,  (larland,  entered  into  the 
contract  already  mentioned,  and  when  he  com- 
menced work  tliereunder.  the  statutes  of  Utah 
provided  a  meciiaulc's  lien,  under  the  provi- 
sions of  which  a  contractor,  within  GO  days 
after  tlie  co.uplctlon  of  his  contract,  was  to  file 
for  record  with  tlie  county  recorder  a  claim 
stating  his  demand,  and  giving  a  description 
of  the  property  to  be  subjected  to  the  lien. 
By  section  3814  (section  1005),  no  lien  pro- 
vided for  by  the  cliapter  upon  liens  was  to 
bind  any  of  the  properry  Ion;;er  tlian  90  days 
after  the  claim  was  tiled,  "unless  proceedings 
be  commenced  In  a  proper  court  within  that 


thne  to  enforce  the  same."  2  Comp.  Laws 
Utah  ISSS;  p.  406b  from  sectkm  3806  to  and 
Indodlng  sectkm  3820.  The  answer  fdrtber 
set  up  the  Csct  that  whOe  the  shore  act  was  in 
force,  and  on  the  12th  of  March,  1890.  the 
legislatore  of  Utah  passed  an  act  in  rdation 
to  mechanics*  liens,  and  section  32  thereof  re- 
pealed the  former  and  above-mentioned  lien 
act,  but  added  the  following  proviso:  ''Pro- 
Tided,  that  the  npeal  of  said  acts  or  parts 
of  acts  or  any  of  them  shall  not  affect  any 
right  or  remedy,  nor  abate  any  suit  or  action 
at  proceeding  existing,  instituted  or  pending 
mider  the  laws  hereby  repealed.** 

The  answer  then  set  forth  that  the  plaintiff 
did  not  commence  his  actitm  to  enforce  his 
lien  within  the  90  days  ^v^i  by  the  act  m 
force  when  the  work  was  commenced  under 
the  contract,  and  therefore  the  lien  no  longer 
existed  at  the  time  the  action  was  conmienced 
to  enforce  IL 

The  answer  of  Corey  Bros.  &  Co.  was  !n 
the  nature  of  a  cross  complaint,  and  set  up  the 
fact  that  they  entered  into  a  contract  with  the 
Bear  Lake  Company  on  the  1st  of  May,  ISUO. 
to  construct  certain  portions  of  the  canal  of 
the  company,  and  that  between  such  date  and 
the  5th  of  December,  1890,  they  did  the  work 
provided  for  in  the  contract,  and  on  the  7th 
of  January,  1891,  they  filed  their  dalm  for  a 
lien  for  the  balance  of  the  money  due  them  un- 
der the  contract  (which  was  about  $11,000);^ 
and^they  asked  for  a  decree  enfordng  their* 
lien  as  a  prior  incumbrance  to  that  of  the 
mortgage  upon  the  property  of  the  Bear  Lake 
Company. 

The  Bear  Lake  Company  set  up  the  same 
facts  as  a  defense  against  the  plaintiff's  cause 
of  action  that  were  alleged  by  the  Mortgage 
Trust  Company;  and  it  answered  the  claim 
of  Corey  Bros.  &  Co.  by  alleging  that  the 
mortgage  to  the^  mortgage  trust  company  had 
been  executed  and  duly  recorded,  and  was  in 
existence  long  before  and  at  the  time  of  the 
execution  of  the  agreement  which  Corey  Bros. 
&  Co.  made  with  the  Bear  Lake  Company, 
and  that,  therefore,  the  lien  of  Corey  Bros. 
&  Co.  was  subsequent  and  subject  to  the  lien 
of  the  mortgage  upon  the  aftor-aaiuired  prop- 
erty of  the  Bear  Lake  Convwiny. 

No  question  arises  with  reference  to  the 
other  defendants. 

The  case  came  on  for  trial  upon  the  issues 
thus  found,  and  the  court,  after  bearing  the 
evidence,  gave  jud;j:ment  In  favor  of  plaiutiff 
and  of  Corey  Bros.  &  Co.,  establishing  their 
liens,  respectively,  upon  an  e<iiuility,  and  malt- 
ing them  prior  and  sni)9rior  to  the  lien  of  the 
mortgage  tnist  company  by  reason  of  its  mort- 
gage, and  decreeing  the  sale  of  the  property  to 
satisfy  such  liens.    34  l*ac.  308. 

John  P.  Dillon,  for  appellants.  S.  B.  Ladd 
and  Arthur  Brown,  for  appellees. 

c 
•  Mr.  Justice  PECKHAM,  after  stating  tboT 
facts   in   the   foregoing  language,  delivered 
the  opinion  of  the  court.  ^  bvCjC 
The  contest  in  this  case  lies  between  tha 
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plaintiff  and  the  firm  of  Ck>re7  Bros.  &  Co., 
on  the  one  hand,  and  the  mortgage  trust 
company,  on  the  other.  The  former  de- 
mand priority  of  lien  for  their  respective 
claims  over  that  of  the  mortgage  held  by  the 
mortgage  trust  company  upon  the  property 
of  the  Bear  Lake  Company. 

It  will  be  convenient  to  separately  exam- 
ine these  claims. 

I.  As  to  the  plaintlfTs  alleged  lien.  At 
the  time  when  the  plaintiff  entered  into  his 
contract,  and  commenced  work  under  it,  the 
lien  law  of  1888  was  in  force,  one  of  the 
sections  of  which  (3810,-1061,  Comp.  Laws ) 
provided  that  the  lien  mentioned  in  the  act 
was  to  be  preferred  to  any  other  which 
might  attach  subsequently  to  the  time  when 
the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were 
commenced  to  be  furnished.  As  the  work 
of  the  plaintiff,  under  his  contract,  was 
commenced  on  the  31st  of  August,  18S9,  and 
continued  up  to  December,  1890,  while  the 
mortgage  to  the  mortgage  trust  company 
was  not  executed  until  October,  1889,  it  is 
conceded  by  the  counsel  for  the  latter  com- 
Spany  that  if  the  plaintiff  had  complied  in  ail 
*  respects  with  the* provisions  of  the  act  of 
1888,  and  had  commenced  his  action  to  en- 
force his  lien  within  90  days  from  the  time 
when  he  filed  his  claim  for  a  lien  (December 
23,  1890),  his  action  could  have  been  main- 
Uined,  and  his  lien  would  have  had  priority. 
Inasmuch,  however,  as  he  failed  to  commence 
his  action  within  the  time  mentioned,  it  is 
insisted  tliat  the  lien  liad  then  expired,  by 
the  express  provisions  of  the  act  of  1888 
(Comp.  St  fi  3814).  The  plaintiff  makes  an- 
swer to  this  objection  by  citing  section  21 
of  the  act  of  March  12,  1800,  which  reads  as 
follows: 

**Sec.  21.  No  lien  claimed  by  virtue  of  this 
act  shall  hold  the  property  longer  than  one 
year  after  filing  the  statement  firstly  de- 
scribed in  section  10,  unless  an  action  be 
commenced  within  that  time  to  enforce  the 
same." 

Tliis  action  was  commenced  within  one 
year  after  filing  the  statement  of  the  plain- 
tiff's claim,  and  he  therefore  insists  that  it 
was  commenced  in  time,  and  that  his  lien 
should  have  priority.  In  that  contention  he 
is  met  by  the  claim  of  the  mortgage  com- 
pany that  the  section  referred  to  does  not 
affect  the  plaintiff*s  case,  as  the  contract  be- 
tween him  and  the  Bear  Lake  Company  was 
entered  into,  and  a  large  amount  of  the  work 
was  done  under  it,  prior  to  March,  1890,  and 
wliile  the  act  of  1888  was  in  force,  and  that, 
by  the  express  terms  of  the  proviso  in  sec- 
tion 32  of  the  act  of  18U0,  the  repeal  of  the 
act  of  1888  did  not  affect  any  right  or  reme- 
dy, nor  abate  any  suit  or  proceeding  exist- 
ing. Instituted,  or  pending,  under  the  laws 
thereby'  repealed. 

The  terms  of  the  act  of  1890  are  thus  cited 
as  a  limitation  of  the  plaintiff  to  the  provi- 
sions of  the  act  of  1888.    If  plaintiff  be  thus 


confined,  he  cannot  maintain  this  action,  as 
he  did  not  commence  it  until  some  time  after 
the  expiration  of  the  90  days  from  the  date 
of  filing  his  claim. 

Upon  comparing  the  two  acts  of  1888  and 
1890  together,  it  is  seen  that  they  both  legis- 
late upon  the  same  subject,  and  in  many 
cases  the  provisions  of  the  two  statutes  are 
similar,  and  almost  identical.  Although  there 
is  a  formal  repeal  of  the  old  by  the  new 
statute,  still  there  never  has  been  a  moment 
of  time  since  the  passage  of  the  act  of  1888 e« 
when  these  slmilar^rovisions  have  not  beeuT 
in  force.  Notwithstanding,  therefore,  this 
formal  repeal,  it  is,  as  we  think,  entirely  cor- 
rect to  say  that  the  new  act  should  be  con' 
strued  as  a  continuation  of  the  old  with  the 
modification  contained  in  the  new  act.  This 
is  the  same  principle  that  is  recognized  aud 
asserted  in  Steamship  Co.  v.  Joliffe,  2  Wall. 
459.  In  that  case  there  was  a  repeal  in 
terms  of  the  former  statute,  and  yet  it  was 
held  that  It  was  not  the  intention  of  the 
legislature  to  thereby  impair  the  right  to 
fees  which  had  arisen  under  the  act  which 
was  repealed.  As  the  provisions  of  the  new 
act  took  effect  simultaneously  with  the  re- 
peal of  the  old  one,  the  court  held  that  the 
new  one  might  more  properly  be  said  to  be 
substituted  in  the  place  of  the  old  one,  aud 
to  continue  in  force,  with  modifications,  the 
provisions  of  the  old  act,  instead  of  abro- 
gating or  annulling  them,  and  re-enacting 
the  same  as  a  new  and  original  act. 

It  is  true  that  the  law  In  the  Joliffe  Case 
did  not  contain  any  saving  of  or  provision 
for  the  rights  and  remedies  of  the  pilot,  but 
the  foundation  of  the  reasoning  by  which 
the  court  concluded  that  the  new  should  be 
treated  as  a  continuation  of  the  old  statute 
with  modifications  did  not  rest  alone  upon 
this  omission.  It  was  chiefly  Ixased  upon 
the  facts  above  stated,— the  similarity  of  the 
subject-matters  of  the  two  statutes,  and  that 
the  effect  was  a  continuation  of  the  old  stat- 
ute as  modified  by  the  new,  notwithstanding 
the  use  of  language  which  formally  repealed 
the  old  statute. 

The  omission  to  provide  for  the  rights  of 
the  pilot  does  not  therefore  detract  from  the 
autliority  of  the  case  for  the  purpose  for 
which  it  Is  here  cited. 

The  two  acts  in  question  here  are  of  a  sim- 
ilar nature,  relating  to  the  same  general 
subject-matter,  and  making  provisions  for 
the  creation  and  enforcement  of  mechanics* 
liens.  The  new  act  of  1800,  although  in 
terms  repealing  the  earlier  act,  is  yet  in 
truth,  and  for  the  reasons  already  given,  a 
continuation  of  that  act  with  the  modifica- 
tions as  provided  in  the  new  one.  One  of 
those  modifications  is  the  extension  of  the 
time  in  which  to  commence  the  action  to 
foreclose  the  lien  after  the  filins:  of  the  state* 
ment  which  claims  it.  Where  at  the  time  of « 
•the  passage  of  the  new  act  the  proposed^ 
lienor  has  only  entered  upon  the  execution  I /> 
of  his  contract,  and  has  not  yet  complete^ 
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tbe  work  under  It,  we  think  that,  at  least  as 
to  him,  the  proyision  enlarging  the  time  in 
which  to  commence  tbe  action  to  foreclose 
the  lien  is  applicable,  and  there  is  no  retro- 
actiye  effect  thereby  given  to  that  provision 
of  the  new  act. 

It  may  be  asked  what  effect  is  given  undet 
this  construction  to  the  language  of  the  pro- 
viso contained  in  section  32  of  the  act  of 
1890,  already  quoted.  The  answer  is  that 
the  mere  enlargement  of  the  time  in  which 
to  commence  the  action,  at  least  in  a  case 
where  the  time  had  not  yet  arrived  in  which 
to  file  any  statement  of  the  plaintiff's  claim 
for  a  lien,  does  not  affect  any  right  or  rem- 
edy provided  for  in  the  old  act  The  right, 
as  that  term  is  used  in  the  statute,  consisted 
of  the  right  of  sale  of  the  property  in  order. 
If  necessary,  to  obtain  payment  of  the  money 
due  the  contractor.  The  remedy  consisted 
of  the  taking  of  certain  proceedings  by 
which  this  sale  was  to  be  accomplished. 
Prior  to  the  arrival  of  the  time  when  one  of 
these  steps  was  to  be  taken  an  alteration  of 
the  statute  by  which  the  time  to  take  that 
step  might  be  enlarged  was  not  an  alteration 
of  the  right  or  of  the  remedy,  as  those  terms 
are  used  in  the  statute,  nor  did  it  in  any  way 
affect  either.  It  was  simply  an  alteration  of 
the  mere  procedure  in  the  course  of  an  em- 
ployment of  a  remedy,  the  remedy  itself  re- 
maining untouched  or  unaffected  by  such  al- 
teration. In  this  case  such  an  enlargement 
of  time  to  commence  an  action  was  given 
before  the  time  had  arrived  in  which  the  ac> 
tion  could  have  been  commenced  under  the 
old  statute.  The  new  statute  was  prospec- 
tive in  its  operation,  even  as  applied  to  this 
case.  Of  course,  if  the  new  act  had  cur- 
tailed the  time  in  which  to  bring  the  action, 
after  the  time  had  commenced  to  run  under 
the  old  statute,  totally  different  considera- 
tions would  spring  up;  and  what  was  a  mere 
alteration  of  procedure,  having  really  noth- 
ing to  do  with  a  remedy  in  the  one  case, 
might,  in  the  other,  most  seriously  affe<!t  it, 
and  hence  come  within  the  proviso  In  ques- 
tion. Under  the  facts  of  this  case,  the  right 
or  remedy  of  tbe  plaintiff  was  not  touched, 
or,  in  the  language  of  the  proviso,  was  not 
^"affected,"  by  the  enlargement  of  the  time 
♦  in* which  to  commence  the  action,  and  i here- 
fore  the  proviso  did  not  take  the  plaintiff ^s 
case  out  of  the  application  of  the  section  in 
the  new  sot  providing  such  enlarged  time. 

Under  the  construction  given  by  us  to  the 
act  of  18J)(i.  as  a  continuation  of  that  of  1888, 
with  modltlcations,  the  question  as  to  which 
act  the  lien  is  claimed  under  is  not  specially 
material.  In  effect,  it  is  one  act,  and  those 
labors,  etc.,  which  were  performed  before  the 
paasajre  of  the  act  of  1890  are  added  to  those 
performed  thereafter.  The  lien  is  really 
claimed  by  virtue  of  tbe  fact  that  at  the  time 
when  the  contract  was  entered  into  the  stat- 
ute of  Utah  provided  such  a  right  or  remedy, 
and,  altliough  the  action  to  foreclose  the  lien 
was  commenced  under  the  provisions  of  th9 


act  of  1890,  yet  the  right  itself  commenced 
under  the  old  act  That  right  is  not  affected 
by  any  provision  of  the  new  act,  and  al- 
though it  Is  claimed  that  the  right  and  the 
remedy  must  go  together  under  the  old  act,  as 
they  are  preserved  by  the  same  language,  yet, 
for  the  reasons  already  given,  the  time  in 
which  to  commence  the  action  is  no  part  of 
the  remedy,  as  that  word  is  used  in  the  pro- 
viso; and  an  extension  of  that  time  may  be 
provided  for  in  the  new  act  without  In  any 
way  affecting  the  right  or  remedy  of  the  lien- 
or, where  the  facts  are  the  same  as  in  this 
case. 

It  may  be  assumed  that  where  a  statute 
creates  a  right  not  known  to  the  common 
law,  and  provides  a  remedy  for  the  enforce- 
ment of  such  right,  and  limits  the  time  within 
which  the  remedy  must  be  pursued,  the  rem- 
edy in  such  case  forms  a  part  of  the  right, 
and  must  be  pursued  within  the  time  pre- 
scribed, or  else  the  right  and  remedy  are  both 
lost;  but  it  does  not  therefore  follow  that  the 
plaintiff's  right  to  a  lien  and  to  maintain  this 
action  must  be  based  solely  upon  the  act  of 
1888. 

We  must  bear  in  mind  the  position  of  the 
plaintiff  when  the  act  of  1800  was  passed.  He 
had  not  then  completed  his  contract  and  could 
not  therefore  file  any  statement  of  claim, 
nor  could  he  commence  any  action.  The  par- 
ticular time  in  which  he  would  be  allowed  to 
commence  his  action  (provided  a  sulficient 
time  in  fact  were  given)  was,  under  such  cir- 
cumstances, mere  matter  of  procedure,  asio 
distinguished  from  remedy.  The* remedy* 
would  not  thereby  be  altered,  because  the 
remedy  consisted  in  filing  the  statement  and 
in  commencing  the  action.  The  time  in  which 
to  do  either  would  be  matter  of  procedure 
only.  Hence,  when  the  act  of  1890  was  pass- 
ed, which  enlarged  the  time  in  which  to  com- 
mence the  action  already  provided  for,  such 
enlargement  did  not  affect  any  right  or  rem- 
edy of  the  plaintiff.  It  did  not  affect  either, 
because  the  provision  applied  only  to  proce- 
dure, and  not  to  right  or  remedy;  and  there- 
fore the  plaintiff  could  avail  himself  of  the 
time  given  him  by  the  act  of  1890  in  which 
to  commence  his  action,  as  one  of  the  steps 
in  procedure  by  which  the  remedy  for  a  vio- 
lation of  the  contract  by  tbe  eiiforceriient  of 
foreclosure  of  the  lien  would  be  accomplished. 

We  conclude  that  the  lien  of  the  plaintiff 
was  valid,  and  superior  to  the  mortgage  of  the 
mortgage  trust  company. 

2.  We  are  of  the  opinion  al.so  tliat  the 
claim  of  Corey  Bros.  &  Co.  for  a  lieu  superior 
to  that  of  the  mortgage  trust  c(»inpany  was 
properly  allowed.  That  company  claims  a 
superiority  of  lien  because  of  ilie  clnu.se  In  its 
mortgage  by  which  tlie  Bear  I^ake  Company 
mortgaged  to  it,  in  addition  to  the  property 
then  owned  by  the  lake  company,  all  its  atter- 
acquired  property. 

A  clause  in  a  mortgage  which  subjects  sub- 
sequently acquired  property  to  the  lieu  of  the 


mortgage  is  a  valid  ^^j 


by 


Railroad  Co.  v. 


BEAR  LAKE  &  UiVER  WATERWORKS  &  IRRIGATIOIT  CO.  v.  GARLAND.       11 


HamUton,  134  U.  S.  296,  10  Sup.  Ct  646; 
Trust  Co.  y.  Kneeland,  138  U.  S.  414,  11  Sup. 
Ct  857;  Railroad  Co.  v.  Cowdrey,  11  WalL 
45&-481. 

Such  a  mortgage,  as  against  the  mortgagor 
and  subsequent  incumbrancers,  attaches  it- 
self to  the  after-acquired  property  as  fast  as 
it  comes  into  existence,  or  as  fast  as  the  canal 
or  railroad  is  built,  and  the  lien  of  the  mort- 
gagee is  held  to  be  superior  to  that  of  the 
constructor.  The  lien  of  the  mortgage  ex- 
tends also  to  an  equitable  as  well  as  to  a  legal 
title  to  the  property  subsequently  acquired. 
134  and  138  U.  S.,  10  and  11  Sup.  Ct,  supra. 

The  company  claims  that  under  the  princi- 
ples decided  in  these  cases  the  lien  of  its 
mortgage  is  superior  to  the  claim  of  Corey 
Bros.  &  Co. 
•  On  the  contrary,  the  latter  claim  to  bring 
•their  case  within*the  rule  recognized  in  this 
court— that  even  under  the  after-acquired 
property  clause  in  a  mortgage,  if  property 
be  burdened  with  an  incumbrance  or  lien  at 
the  very  time  of  coming  into  the  possession 
or  ownership  of  the  mortgagor,  such  incum- 
brance remains  prior  and  superior  to  the  lien 
of  the  mortgage,  although  it  was  actually 
subsequent  thereto  In  point  of  time.  U.  S. 
V.  New  Orleans,  12  Wall.  3(52;  Fosdick  v. 
Schall,  99  U.  S.  251. 

Some  further  facts  are  material  to  this  in- 
quiry, and  have  been  found  by  the  court  be- 
low. The  work  done  by  Corey  Bros.  &  Co. 
1b  set  forth  in  findings  19,  and  23,  as  made 
by  the  trial  court  It  consisted  of  work  and 
labor  and  the  furnishing  of  materials  in  the 
constmction  of  the  canal  from  May  1  to  De- 
cember 5,  1800.  The  canal  was  constructed 
on  land  over  which  the  company  had  what 
is  termed  in  the  finding  the  right  of  way. 
The  land  is  described  in  the  nineteenth  find- 
ing, and  the  manner  in  which  the  right  of 
way  was  acquired  is  set'  forth  in  finding  29, 
which  reads  as  follows: 

•*The  right  of  way  upon  which  the  canal 
was  constructed,  which  right  of  way  is  de- 
scribed in  the  finding  19.  consisted  largely  of 
public  land,  and  was  obtained  by  the  defend- 
ant the  Bear  Lake  &  River  Waterworks  & 
Irrigation  Company  under  and  by  virtue  of 
the  act  of  congress  of  1866,  being  section 

,  Rev.  St  U.  S.    A  lariare  portion  of  said 

right  of  way  was  obtained  under  contract 
with  one  Kerr,  by  which  Kerr  agreed,  upon 
the  construction  of  said  canal  through  his 
land,  to  give  said  right  of  way.  The  other 
portions  of  said  canals  were  purchased  by 
the  Bear  Lake  Company  at  various  times, 
from  individual  proprietors,  after  May  1, 
1890." 

The  section  of  the  Revised  Statutes  above 
referred  to  Is  section  2339,  and  It  is  taken 
from  the  ninth  section  of  the  act  of  congress, 
approved  July  26,  1806  (14  Stat  253),  which 
reads  as  follows: 

**Sec.  2339.  Whenever,  by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining, 
agricultural,    manufacturing   or  other   pur- 


pc^ses  have  vested  and  accrued  and  the  same 
are  recognized  and  acknowledged  by  the  lo-jj 
cal  customs,  laws  and  the*decl8lons  of  courts,>» 
the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in 
the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
poses herein  specified  is  acknowledged  and 
confirmed:  provided,  however,  that  when- 
ever after  the  passage  of  this  act  any  person 
or  persons  shall.  In  the  construction  of  any 
ditch  or  canal,  injure  or  damage  the  posses- 
sion of  any  settler  on  the  public  domain,  the 
party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  Injured  for  such 
injury  or  damage." 

Congress  subsequently  passed  another  act, 
approved  July  9,  1870,  entitled  ''An  act  to 
amend  an  act  granting  the  right  of  way  to 
ditch  and  canal  owners  over  the  public  lands 
and  for  other  purposes."    10  Stat.  218. 

Section  17  of  that  act  is  section  2340  of  the 
Revised  Statutes,  and  part  of  the  section 
reads  as  follows: 

"Sec.  2340.  None  of  the  rights  conferred  by 
sections  5,  8  and  9  of  the  act  of  which  this 
is  amendatory  shall  be  abrogated  by  this  act, 
and  the  same  are  hereby  extended  to  all  pub- 
lic lands  affected  by  this  act,  and  all  patents 
granted  or  pre-emption  or  homesteads  allow- 
ed shall  be  subject  to  any  vested  and  ac- 
crued water  rights  or  rights  to  ditches  iind 
reservoirs  and  in  connection  with  such  water 
rights  as  may  be  acquired  under  or  recog- 
nized by  the  ninth  section  of  the  act  of  which 
this  act  is  amendatory." 

The  trial  «»ourt  made  one  other  finding  of 
fact  (the  thirty-third),  by  which  it  was  found  ' 
that  the  work  done  by  Garland  and  by  Corey 
Bros.  &  Co.  was  done  for  the  Bear  Lake  Com- 
pany, which  company,  with  the  consent  of  the 
owners  of  the  legal  title,  entered  into  posses- 
sion of  the  land  through  which  the  canal 
ditches  were  dug,  and  then,  after  so  entering 
into  possession,  the  company  consented  to  and 
permitted  the  plaintiff  Garland,  and  also  Corey 
Bros.  &  Co.,  to  do  the  work  under  their  con- 
tracts with  the  company  in  digging  and  exca- 
vating the  canal. 

The  counsel  for  the  mortgage  company  ex- 
cepted to  the  twenty-ninth  finding  of  the  court 
on  the  grounds  (1)  that  there  was  no  evidence 
upon  which  to  base  the  finding:;  (2)  the  evi- 
dence did  not  support  the  finding;  (3)  there  op 
was  no*pleading  upon  which  to  base  the  same.* 
This  exception  as  to  the  lack  of  evidence  to 
support  the  findings  we  cannot  consider,  and 
we  think  that  the  objection  as  to  the  plead lui^ 
is  not  well  taken. 

Upon  appeal  from  the  supreme  court  of  n 
territory,  this  court  Is  precluded,  under  thf* 
statute,  from  reviewing  any  question  of  fact, 
and  the  finding  of  the  court  below  is  conclusive' 
upon  this  court  as  to  all  such  questions.  The 
Jurisdiction  of  this  court  on  such  an  appeal, 
apart  from  exceptions  duly  taken  to  rulings  on 
the  admission  or  rejection  of  evidence,  is  lii^jp 
Ited  to  determining  whether  the  findings,  jr 
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fact  support  the  Judj^ent  Striugfellow  y. 
Gain,  99  U.  &  619;  NesUn  t.  Wells,  104  U.  S. 
428;  Ellen  y.  Boatman,  111  U.  &  356,  4  Sup. 
Ct.  432;  Improvement  Co.  y.  Bradbury,  132 
U.  S.  509,  10  Sup.  Ct  177;  Mammoth  Mln. 
Co.  V.  Salt  Lake  Foundry  &  Mach.  Co.,  151  U. 
S.  450,  14  Sup.  Ct  384. 

The  findings  of  the  trial  court  are  approved 
and  adopted  by  the  supreme  court  of  the  ter^ 
rltory  by  a  general  Judgment  of  affirmance. 
Neslln  V.  Wells,  supra. 

We  must  therefore.  In  the  examination  of 
the.  question  now  under  consideration,  be  con- 
fined to  the  facts  as  found  by  the  trial  court, 
approved  as  they  have  been  by  the  general 
afiirmance  of  the  jud^pnent  by  the  supreme 
court  of  tlie  territory. 

So  far  as  the  public  land  is  concerned,  over 
or  through  which  these  ditches  for  the  canal 
were  dug,  the  statutes  alx)ve  cited  create  no 
title,  legal  or  equitable.  In  the  individual  or 
company  tliat  simply  takes  possession  of  such 
land.  The  government  enacts  that  any  one 
may  go  upoa  its  public  lands  for  the  purpose 
of  procuring  water,  digging  ditches  for  canals, 
etc.,  and  when  rights  have  become  vested  and 
accrued,  which  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  deci- 
sions of  courts,  such  rights  are  acknowledged 
and  confirmed.  Under  this  statute  no  right 
or  title  to  the  land,  or  to  a  right  of  way  over 
or  through  it,  or  to  the  use  of  water  from  a 
well  thereafter  to  be  dug,  vests,  as  against 
the  government.  In  the  party  entering  upon 
possession,  from  the  mere  fact  of  such  posses- 
sion, unaccompanied  by  the  performance  of 
any  labor  thereon. 
g  Undoubtedly  rights,  as  against  third  persons, 
*  are  acquired^y  priority  of  possession,  and  the 
government  will  and  does  recoguize  such 
rights,  as  between  those  parties.  This  is  the 
principle  running  through  the  cases  cited  by 
the  counsel  for  appellants.  In  Sullivan  v.  Min- 
ing Co.,  11  Utah,  438,  40  Pac.  709,  which  Is 
one  of  those  cases,  the  priority  of  possession 
of  the  person  who  entered  upon  the  public 
land  and  dug  the  well  was  recognized  as  there- 
by making  a  superior  title  to  the  use  of  the 
water  from  the  well  over  that  acquired  by  a 
person  who  was  the  subsequent  purchaser  of 
the  laud  from  the  government  In  that  case 
the  well  had  been  dug,  and  the  condition  ful- 
filled. If  no  well  had  ever  been  dug,  and  a 
reasonable  time  for  digging  it  had  passed,  the 
mere  priority  of  possession  would  have  given 
no  superior  title  to  the  land  over  that  ac- 
quired by  the  grantee  from  the  government 
It  is  the  doing  of  the  work,  the  completion  of 
the  well,  or  the  digging  of  the  ditch,  within  a 
reasonable  time  from  the  taking  of  possession, 
that  gives  the  right  to  use  the  water  in  the 
well,  or  the  right  of  way  for  the  ditches  of  the 
canal  upon  or  through  the  public  land.  Until 
the  completion  of  this  work,  or,  in  other  words, 
until  the  performance  of  the  condition  upon 
which  the  right  to  forever  maintain  possession 
Is  based,  the  person  taking  possession  has  no 
title,  legal  or  equitable,  aa  against  the  govern- 


ment What,  If  any,  equitable  claims  a  party 
might  have  upon  the  government  who  did  a 
large  amount  of  work,  but  finally  failed  to  com- 
plete the  necessary  amount  to  secure  the  water 
or  right  of  way.  It  is  not  necessary  to  deter- 
mine or  discuss.  Those  equities  would  not.  In 
any  event,  amount  to  an  equitable  title  to  the 
right  of  way,  or  to  the  use  of  the  water,  and 
so  need  not  be  here  considered. 

The  Bear  Lake  Company,  therefore,  never 
had  any  legal  or  equitable  title  to  the  land 
over  or  through  which  the  ditch  for  the  canal 
was  dug,  as  against  the  government,  until  the 
ditch  was  completed.  As  the  ditch  was  com- 
pleted by  the  labor  of  the  contractor,  and  the 
very  title  of  the  mortgagor  thereto  was  itself 
created  by  his  labor,  the  lien  attached  to  the 
property  as  it  was  created  and  came  into  be- 
ing, and  arose  coincident  with  the  ownership 
of  the  ditch  by  the  mortgagor,  and  the  prop- 
erty came  into  the  hands  of  the  mortgagors 
burdened  *with  this  lien,  which  remains  supe-? 
rior  to  that  of  the  mortgage.  The  point  is  that 
the  mortgagor  never  bad  any  claim  or  title,  of 
a  legal  or  equitable  nature,  to  the  land  upon 
which  this  woik  was  done  during  the  whole- 
time  that  the  work  was  going  on,  and  wbeni 
the  title  did  thereafter  vest  In  the  Bear  Lake 
Company,  by  virtue  of  the  work  done  by  Corey 
Bros.  &  Co.,  it  became  burdened  with  the  lien 
created  by  virtue  of  the  work  so  done  upon  It. 
If  prior  to  the  doing  of  the  work  the  Bear 
Lake  Company  had  simply  purchased  the  land, 
or  entered  into  any  such  agreement  with  the 
owner  thereof  as  gave  it  an  equitable  title  to 
the  same,  then  the  property  would  not  have 
come  to  the  Bear  Lake  Company  burdened 
with  any  Uen,  and  the  woi^  thereafter  done 
upon  it,  in  the  shape  of  digging  the  ditch,  etc., 
would  not  have  given  ground  for  any  priority 
of  lien  as  against  the  mortgage  of  the  trust 
company. 

The  material  fact  to  remember  is  that  the 
sole  title  to  the  land  or  the  right  of  way  which 
the  Bear  Lake  Company  has,  whether  legal 
or  equitable,  is  transferred  to  that  company 
only  by  virtue  of  the  work  previously  done  up- 
on the  land  by  the  constructors,  who  thereby 
fulfill  the  condition  upon  the  performance  of 
which  such  transfer  or  the  right  of  such  trans- 
fer depended.  Under  these  circumstances,  it 
is  proper  to  say  that  the  title  to  the  land  was 
transferred  subject  to  the  constructors*  lien 
for  the  work  which  made  the  transfer  possible, 
and  by  means  of  which  It  was  accomplished. 
The  claim  Is  also  urged  that,  even  upon  the 
theory  of  the  appellees,  the  title  to  the  por- 
tion of  the  land  or  right  of  way  upon  which 
Garland  the  plaintiff,  had  worked,  had  passed 
to  the  Bear  Lake  Company,  and  had  come  un- 
der the  lien  of  the  mortgage,  before  any  work 
was  done  by  the  Corey  Bros.  &  Co.  firm,  and 
as  to  that  portion  of  the  work  the  daim  is 
made  that  the  firm  could  have  no  lien  prior  to 
the  mortgage.  The  fact  is  that  at  the  time 
when  the  firm  commenced  work,  in  Blay,  1890, 
the  plaintiff  Garland  had  not  completed  his 
work,  and  did  not  complete  it  until  along  io 
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December  following.     The  title  bad  not,  there- 
fore, iHissed  to  the  Bear  Lake  Company  when 

jj  Corey  Bros.  &  Go.  commenced  their  woik. 

•  *Nor  la  there  any  priority  given  to  the  mort- 
gage, as  elahned  by  the  ai^Uants,  by  reason 
of  the  provision  contained  In  that  portion  of 
section  19  of  the  act  of  1S90,  which  reads  as 
follows: 

"All  such  liens  shall  relate  back  to  the  thne 
uf  the  commencement  to  do  work  or  to  fur- 
nish materials,  and  shall  have  priority  over 
any  and  every  lien  or  encumbrance  subsequent- 
ly Intervening,  or  which  may  have  been  created 
prior  thereto,  but  which  was  not  then  recorded, 
and  of  which  the  lienor  under  this  act  had  no 
notice.  Nothing  herein  contained  shall  be  con- 
strued as  impairing  any  valid  encumbrance  up- 
on any  such  iand,  duly  made  and  recorded  be- 
fore such  work  was  commenced  or  the  first  of 
such  materials  were  furnished." 

The  very  question  in  issue  is  whether  the 
mortgage  was  a  valid  incumbrance  upon  any 
after-acquired  land  prior  to  these  liens.  In- 
asmuch as  the  title  to  the  right  of  way  did 
not  pass  until  the  completion  of  the  work,  we 
hold  the  mortgage  was  not  a  valid  incum- 
brance upon  such  right  of  way  until  that  time, 
and  that  the  title  came  to  the  Bear  Lake  Com- 
pany burdened  with  the  lien  claimed  by  the 
lienor,  which  attached  to  the  property  at  the 
very  moment  of,  and  simultaneously  with,  the 
vesting  of  such  title  in  the  company,  and  in 
priority  to  the  lien  of  the  mortgage. 

This  principle  is  in  entire  harmony  with  that 
laid  down  iu  the  already  cited  cases  of  Rail- 
rtnd  Co.  v.  Cowdrey,  11  Wall  459,  and  Toledo, 
D.  &  B.  R.  Co.  V.  Hamilton,  134  U.  S.  290,  10 
Sup.  Ct.  546,  and  with  the  cases  therein  re- 
ferred to.  In  neither  of  the  above-mentioned 
oases  did  the  tide  to  the  property  come  into 
the  hands  of  the  company  burdened  with  any 
lien.  Most  of  the  property  in  the  first  al>ove- 
oited  case  came  to  the  company  befoi-e  any 
work  was  done,  and  a  small  portion  only  was 
purchased  by  it  after  the  work  was  done;  and 
it  was  held  that  the  lien  of  the  mortgage  upon 
the  property,  as  after  acquired,  was  superior 
to  that  of  the  constructor  who  did  the  work. 
His  work  did  not  transfer  the  title,  or  create 
the  condition  upon  which  the  vesting  of  the 
title  could  take  place  in  the  mortgagor,  and 
consequently  there  was  no  basis  for  the  claim 

;  that  the  property  came  to  the  mortgagor  bur- 
dened with  the  lien.  *  In  the  Toledo  Case  the 
dock  was  built  upon  property  to  which  the 
mortgagor  had  a  good,  equitable  title,  and 
which  was  covered  by  the  mortgage.  Just  the 
same  as  if  the  title  were  a  legal  one;  and  it 
was  held  that  the  dock  became  subject  to  the 
lien  of  the  mortgage,  as  prior  and  superior  to 
any  lien  of  the  mechanics  for  construction. 
It  was  urged  in  that  case  that,  at  the  time  the 
mechanic's  lien  was  claimed  to  have  been 
creatfKl.  the  legal  title  to  the  property  sought 
to  be  affected  was  not  in  the  railroad  company, 
bnt  was  in  one  George  W.  Ballon,  and  there- 
fore the  mortgage  of  the  property  by  the  rail- 
road company  created  no  legal  lien,  and  al- 


though, by  the  decree  of  foreclosure,  the  legal 
title  was  transferred  to  the  mortgagor,  yet  it 
was  transferred  subject  to  the  burden  of  the 
mechanic's  lien.  The  court  held  that  the  mort- 
gagor had  the  equitable  title  to  the  proi)erty 
l)efore  foreclosure,  and  that  the  mortgage 
given  by  the  mortgagor  covered  property  to 
which  it  had  an  equitable  title,  as  well  a-3 
property  to  which  it  had  a  legal  title.  In  the 
case  at  bar  the  mortgagor  never  had  any  title 
at  all,  legal  or  equitable,  until  after  the  work 
had  been  performed  by  the  constructors,  and 
only  then  by  virtue  and  through  the  means  of 
such  work. 

This  case  beara  great  similarity  to  that  ot 
Botsford  V.  Railroad  Co.,  41  Conn.  454,  the 
principle  of  which  case  was  approved  in  134 
U.  S.  296,  10  Sup.  Ct.  54C,  supra.  The  mort- 
gage executed  by  the  company  in  the  Con- 
necticut case  covered  after-acquired  property. 
After  the  execution  of  the  mongage  it  entered 
into  an  agreement  with  the  owner  of  land  by 
which  the  owner  agreed  to  thereafter  convey 
the  land  to  the  company  upon  condition  that 
the  depot  of  the  company  should  be  established 
thereon,  and  other  things  done  in  connection 
therewith.  The  court  held  that  the  agreement 
amounted  to  a  conditional  sale,  and  that  no 
title  to  the  property  passed  to  the  railroad 
company  unless  and  until  it  performed  the 
conditions  Hence  it  was  held  that  the  lien 
acquired  by  the  constructor  of  the  depot,  who 
was  employed  by  the  railroad  company  for 
that  purpose,  attached  to  the  land,  and  that 
when  the  title  sulxBequently  came  to  the  rail- 
road  company  by  reason  of  the  performance  *< 
•of  the  conditions  by  it,  the  land  came  bur-? 
dened  with  the  lien  upon  it  in  favor  of  the 
constructor  of  the  depot,  and  such  lien  was 
therefore  superior  to  the  Hen  of  the  mortgage. 

It  is  said  that  In  any  event  the  title  which 
finally  vested  in  the  Bear  Lake  Company  by 
virtue  of  the  completion  of  the  work,  as 
claimed  by  the  respondents,  relates  back 
to  the  time  when  possession  of  the  land  over 
which  the  right  of  way  existed  was  first 
taken,  and  that  such  possession  was  taken 
by  the  Bear  Lake  Company  prior  to  any 
work  being  done  by  either  the  plaintiff  Gar- 
land or  by  the  defendants  Corey  Bros.  &  Co., 
and  the  title  thus  became  subject  to  the  lien 
of  the  mortgage  before  the  work  was  done 
by  the  lienors.  This  doctrine  of  relation,  by 
which  it  is  claimed  that  the  lien  of  the  mort- 
gage attached  to  the  right  of  way  prior  to 
the  lien  of  the  constructor,  is  a  fiction  only. 
It  is  indulged  in  for  the  purpose  of  thereby 
cutting  off  intervening  adverse  claims  of 
third  parties  against  the  right  or  title  set  up 
and  acquired  by  the  first  possessor.  It  will 
not  be  Indulged  in  for  the  purpose  of  there- 
by effecting  an  injustice,  by  subjecting  th« 
right  of  way  to  the  prior  Hen  of  a  mortgage, 
when  the  existence  of  the  title  to  the  rig\it 
of  way  in  the  Bear  Lake  Company  n-as 
made  possible  only  after  and  by  the  labor 
of  the  lienors.  In  such  case  the  actual  faf  ^ 
will  be  considered,  and  not  the  fiction.     J 
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It  Is  also  said  that  the  mortgagee  occupies 
a  position  superior  in  equity  to  that  of  the 
Corey  firm,  because  the  mortgage  was  ex- 
ecuted and  on  record  a  long  time  before  the 
firm  did  any  work  upon  the  ditches,  and  it 
must  have  known,  or,  at  any  rate,  notice 
from  the  record  will  be  Imputed  to  the  firm, 
that  the  mortgage  lien  was  in  existence.  The 
answer  to  this  position  is  that,  under  the 
law  as  above  stated,  the  firm  knew  that,  pri- 
or to  the  completion  of  the  work  by  it,  the 
Bear  Lake  Company  would  have  no  title, 
and  the  mortgage  would  not  be  a  lien  upon 
the  property,  and  that  when  the  work  was 
completed  the  title  would  pass  to  the  Bear 
Lake  Company  burdened  with  the  lien  of  the 
firm,  and  such  lien  would  be  superior  to  that 
of  the  mortgage.  To  one  occupying  the  po- 
sition of  these  lienors,  the  mortgage  was  not 
in  existence.  Upon  the  same  principle,  the 
Jj  mortgagee  would  know  that  it  could  acquire 

♦  no  lien  on* this  property  superior  to  that 
of  tile  lienors,  and  that  the  title  to  the  prop- 
erty created  by  the  lienors  would  come  to 
the  Bear  Lake  Company  burdened  with  their 
lien.  It  Is  plain  that  in  this  light  the  equity 
of  the  lienors  is  superior  to  that  of  the  mort- 
gagee, and  their  lien  should,  if  possible,  be 
preferred. 

The  general  principle  upon  which  the  lien 
of  Corey  Bros.  &  Co.  upon  the  right  of  way 
over  the  public  lands  is  claimed  as  being 
prior  to  that  of  the  mortgage  also  applies  to 
and  covers  the  case  of  the  land  procured  by 
the  Bear  Lake  Company  from  Kerr,  and 
mentioned  in  the  foregoing  twenty-ninth 
finding  of  fact  It  was  a  conditional  gift  by 
Kerr  to  the  company  of  the  right  of  way, 
to  take  effect  and  be  valid  upon  the  construc- 
tion of  the  canal  through  the  lands  of  Kerr. 
As  to  the  portion  of  the  land  which  was 
obtained  by  purchase  by  the  Bear  Lake  Com- 

*  pany  at  various  times  from  individual  pro- 
prietors after  May  1.  1890,  the  finding  is  too 
general  upon  which  to  predicate  error  calling 
for  a  revei^al  of  the  whole  judgment  The  par- 
ty alleging  error  should  clearly  show  it  and. 
where  it  is  of  a  kind  that  ought  not  to  car- 
ry a  reversal  of  the  whole  judgment  because 
of  it,  he  should  in  that  case  show  the  amount 
of  the  error,  and  the  extent  to  which  it  af- 
fected the  judgment.  Here  the  case  is  bar- 
ren of  any  finding  as  to  the  extent  of  the 
purchase  from  private  indiyiduals,  and 
whether  the  purchases  were  made  prior  to 
the  work  being  done,  or  after  the  same  had 
been  performed.  Interpreting  the  thirtieth 
finding  of  the  court  upon  this  subject  as  be- 
ing one  of  fact  we  should  say  the  purchase 
was  not  fully  accomplished,  nor  was  the 
title  finally  transferred,  until  after  the  work 
had  been  done.  The  thirtieth  finding  is  as 
follows:  "All  the  right  of  way  of  the  Bear 
Lake  &  River  Company,  as  described  in  find- 
ing 19,  was  acquired  by  said  Bear  Lake  & 


River  Waterworks  &  Irrigation  Company 
after  the  mechanic's  lien  of  the  plaintiff  Wil- 
liam Garland  and  the  mechanic's  lieu  of  the 
defendants  Corey  Bros.  &  Co.  attached  to 
the  same."  The  appellants  criticise  this  find- 
ing as  a  conclusion  of  law.  It  is  made  by 
the  court  as  one  of  fact,  and  it  may  be  there 
is  some  matter  of  fact  mixed  with  a  legal 
conclusion.  At  any  rate,  the  whole  matter^ 
is  left  in  some  uncertainty  as  to  the  •exact* 
facts  relating  to  the  purchase  of  the  right  of 
way  after  May  1,  1800,  and  as  to  the  extiut 
of  such  purchases  from  individuals,  and  an 
to  the  conditions  upon  which  the  purchase's 
were  made. 

They  may  have  been  made  under  such  cir- 
cumstances as  to  bring  them  directly  within 
the  principle  of  the  case  last  cited.  If  so,  the 
lands  would  be  subject  to  a  lien  to  the  same 
extent  as  the  lands  otlierwlse  acquired. 

We  will  not  in  such  case,  indulge  in  any 
presumptions  unfavorable  to  the  judgment, 
and  for  the  purpose  of  reversing  it,  unless 
they  are  natural  and  probable,  and  such  as 
ought  to  be  dra^n  from  the  facts  actually 
found  by  the  court  below.  We  do  not  find  this 
to  be  the  case  here. 

As  another  answer  to  the  claim  of  Corey 
Bros.  &  Co.,  the  api.'ellants  assert  that  if  the 
Bear  Lake  Company  were  not  the  owner  of 
the  right  of  way  over  or  through  the  public  , 
lands,  or  lands  of  Kerr  or  of  the  other  individ- 
uals, until  after  the  completion  of  the  work, 
then,  of  course,  it  was  not  owner  thereof  at 
the  time  when  the  contract  with  Corey  BroH.  & 
Co.  was  entered  into,  and  in  that  case  they 
would  be  entitled  to  no  lien  under  the  act  of 
March  12,  1890 

The  first  section  of  that  act  provides  *'tbat 
whoever  shall  do  work  or  furnish  nmterials  by 
contract  express  or  implied,  with  the  owner  of 
any  land,  to  any  amount,*'  shall  be  entitled  to 
a  lien.  The  same  section  also  provides  that 
for  the  purposes  of  the  act  '*any  person  having 
an  assignable,  transferable  or  couveyable  inter- 
est or  claim  in  or  to  a '^y  land,  building,  struc- 
ture, or  other  property  mentioned  in  this  act, 
shall  be  deemed  an  owner." 

We  think  the  Bear  Lake  Company  was  such 
an  owner  as  comes  within  the  meaning  of  the 
statute  of  1890  providing  for  a  lien.  Although 
without  a  legal  or  an  equitable  title  until  the 
work  was  done,  yet  the  Bear  Lake  Company, 
when  the  work  was  completed,  became  such 
owner,  and  in  the  mean  time,  and  after  the 
execution  of  the  contract  with  Corey  Bros.  & 
Co.  and  with  the  plaintiff  Garland,  it  occupied 
such  a  position  with  regard  to  the  property  as 
brings  it  within  the  equity  of  the  statute  for^ 
the  purpose  of  the  lien  for«work  done,  and  we* 
think  such  lien,  when  the  work  was  completed 
and  the  statement  of  claim  filed,  was  superior 
to  the  lien  of  the  mortgage. 

Our  conclusion  Is  that  the  whole  judgment 
should  be  afilrmed. 
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Clehk  of  Coubt— Fees— CojfPUTATioN  of  Folios 

—Docket  Feb— Record  of  Jurors— 

Payment  of  Monbt. 

1.  The  provMoD  of  Rer.  St.  fi  828,  entitliDg 
the  clerk  to  a  fee  of  15  centB  per  folio,  does  not 
authorize  him,  in  computing  ois  fees  for  mak- 
ing up  a  record,  to  treat  each  document,  judg- 
ment, or  order  separately,  for  the  enumeration 
of  folios,  instead  of  counting  the  folios  of  the 
record  as  one  instrument  continuously  from  be- 
ginning to  end. 

2.  The  clerk's  right  to  a  docket  fee,  undT 
Rev.  St.  §  828,  "where  issue  is  joined,"  attacn- 
es  at  the  time  such  issue  is  in  fact  joined,  ana 
is  not  lost  by  the  snbsequent  withdrawal  of  the 
plea  constituting  the  issue. 

8.  Rev.  St.  f  828,  restricting  the  docket  fee 
to  one  dollar  m  a  case  which  is  dismissed  or 
discontinued,  applies  only  in  case  of  dismissal 
or  discontinuance  before  issue  has  been  joined. 

4.  Where  the  practice  in  the  court  requires 
the  clerk  to  make  a  record  of  the  names  of 
jurors,  with  their  residences,  or  to  do  any  other 
incidental  work  in  connection  with  the  names  of 
the  jurors  drawn,  he  is  entitled  to  charge  for 
that,  as  for  making  a  record. 

5.  The  statutory  fee  of  1  per  cent,  "for  re- 
ceiving, keeping  and  paying  out  money  in  pur- 
suance of  any  statute  or  order  of  court,"  aoes 
not  deprive  the  clerk  of  fees  to  which  he  would 
have  been  entitled  if  the  money  had  been  kept 
and  disbursed  by  another  officer. 

4ppeal  from  the  Court  of  Glaimff. 
This  was  a  petition  by  Kurts,  who  was 
cleric  and  commissioner  of  the  circuit  court 
for  the  Eastern  district  of  Wisconsin,  for 
fees  alleged  to  haye  been  earned  by  him  In 
both  capacities. 

The  case  resulted  in  the  allowance  of  a 
large  number  of  disputed  items,  and  a  final 
judgment  In  favor  of  the  petitioner  in  the 
gsum  of  $165.10.  26  Ct  d.  630.  The  govern- 
*  ment  appealed,  and  ^assigned  as  error  the 
allowance  of  certain  items  specifically  set 
forth  in  the  opinion. 

Asst  Atty.  Gen.  Dodge,  for  the  United 
States.     O.  G.  Lancaster,  for  appellee. 

Mr.  Justice  BROWN  delivered  the  opinion 
of  the  court 

1.  The  first  assignment  of  error  Is  taken  to 
the  allowance  to  the  petitioner  of  clerk's  fees 
for  recording  In  the  final  record  books  the 
entries  and  proceedings  in  yarloua  criminal 
cases,  consisting  of  the  indictment  or  In- 
formation, warrants,  recognizances,  judg- 
ments, and  other  proceedings,  as  required  by 
rule  of  court,  at  15  cents  per  folio.  It  seems 
that  these  records  were  made  by  him  In  com- 
pliance with  a  rule  of  the  circuit  court  adopt- 
ed November  3,  1800,  requiring  the  clerk  to 
keep  a  criminal  final  record  book,  in  which 
should  be  recorded  ''the  indictment  or  Infor- 
mation, and  all  recognizances,  warmuts, 
process  (except  writs  of  subpoena  and  pro- 
ceedings thereunder),  judgments,  and  other 
proceedings  in  every  prosecution  for  viola- 
tion of  the  criminal  laws  of  the  United 
BtateSb"    For  making  up  these  records  the 


clerk  charged  a  fee  of  15  cents  per  folio,  in 
pursuance  of  the  eighth  subdivision  of  Rev. 
St  §  828,  which  entitles  him  to  this  amount 
**for  entering  any  return,  rule,  order,  contin- 
uance, Judgment,  decree  or  recognizance,  or 
drawing  any  bond,  or  making  any  record,  re- 
turn or  report"  The  only  objection  was  to 
the  clerk's  method  of  computing  folios  by 
treating  each  document,  judgment,  order, 
and  direction  of  the  court  as  a  separate  in- 
strument for  the  enumeration  of  folios,  in- 
stead of  counting  the  folios  of  the  record  as 
one  instrument  continuously  from  beginning 
to  end. 

The  assignment  Is  well  taken.  By  his 
method  of  computation  the  clerk  charges  for 
each  entry,  many  of  which  are  less  than  a 
dozen  words  in  length,  as  for  100  words. 
This  may  be  proper  where  the  charge  is 
made  under  the  first  clause  of  the  paragraph,^ 
"for  entering  any  return,  rule, •order,"  etc.,' 
upon  the  journal  of  the  court;  but  the  evi- 
dent intent  of  the  statute  Is  that,  for  tne  pur 
pose  of  making  up  the  record  as  a  history  of 
the  case,  the  entire  record  shall  be  taken  as 
one  instrument. 

2.  The  next  Item  to  which  the  government 
objects  is  to  the  allowance  for  making  dock- 
ets, indexes,  taxing  costs,  etc..  In  nine  cases, 
In  which  defendants  at  first  pleaded  not 
guilty,  and  at  a  later  day,  with  no  steps  or 
proceedings  intervening,  withdrew  such  plea, 
pleaded  guilty,  and  Judgment  was  entered 
upon  such  plea. 

In  this  connection,  section  828  provides  as 
follows: 

'*For  making  dockets  and  Indexes,  issuing 
venire,  taxing  costs  and  all  other  services, 
on  the  trial  or  argument  of  a  cause  where 
issue  is  Joined  and  testimony  given,  three 
dollars." 

For  like  services  "In  a  cause  where  Issue  Is 
joined,  but  no  testimony  Is  given,  two  dol- 
lars." 

For  like  services  "In  a  cause  which  Is  dis- 
missed or  discontinued,  or  where  judgment 
or  decree  Is  made  or  rendered  without  issue, 
one  dollar." 

The  argument  of  the  govemment  is  that  as 
the  plea  of  not  guilty,  which  constituted  the 
issue,  was  withdrawn,  and  a  plea  of  guilty 
subsequently  entered,  upon  which  judgment 
was  rendered,  the  case  should  be  treated  as 
one  in  which  no  issue  was  ever  joined,  and 
that  the  condition  in  which  the  case  stands 
when  finally  disposed  of  Is  the  criterion  for 
the  fee  to  be  charged;  In  other  words.  If  the 
case  be  finally  disposed  of  upon  a  plea  of 
guilty,  regardless  of  the  Issue  previously 
Joined,  the  clerk  Is  only  entltlrd  to  the  fee 
which  would  have  been  allowed  h!m  If  no  Is- 
sue had  ever  boon  joined. 

While  we  have  iield  that  a  docket  fee  Is  ^ot 
taxable  until  the  case  is  finally  disposed  of 
(U.  S.  V.  McCandless,  147  U.  S.  602,  (>94.  par. 
3,  18  Sup.  Ct.  466),  we  are  still  of  the  opinion 
that  the  clerk's  right  to  the  docket  fee  as  up- 
on Issue  Joined  attaches  at  the  til^e^sf^H^p 
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sue  iB  In  fact  Joined,  and  is  not  lost  by  the 
subsequent  withdrawal  of  the  plea  which 
constituted  the  issue.  Eyen  when  the  clerk 
Is  allowed  three  dollars,  there  Is  no  require- 
^ment  that  judgment  shall  be  entered  upon 
*  the  issue,  but  only  that  testimony  shall  be 
Jifiven;  the  only  difference  between  the  first 
and  second  para;;raphs  being  that  testimony 
must  be  talien  to  entitle  the  clerk  to  three 
dollars,  while,  where  none  is  taken,  he  Is  en- 
titled to  two  dollars.  If  the  position  of  the 
i?overnment  be  sound,  it  would  seem  to  fol- 
low that  if  the  defendant  plead  not  guilty, 
and  a  Jury  trial  be  had,  and  the  Jury  disa- 
gree, or  before  verdict  actually  rendered  the 
defendant  withdraw  such  plea  and  enter  a 
plea  of  guilty,  the  clerk  is  entitled  to  no  morb 
than  he  would  have  been  if  the  defendant 
had  pleaded  guilty  upon  first  beiug  arraign- 
ed. We  think  this  could  not  have  been  the 
design  of  the  statute. 

3.  The  next  item  differs  from  the  last  only 
in  the  fact  that  after  issue  was  Joined  the 
case  was  subsequently  discontinued  upon  nol. 
pros,  entered.  Literally  It  falls  within  the 
third  paragraph  of  a  cause  "dismissed  or  dis- 
continued,*' but,  we  think  that  clause  applies 
only  to  those  cases  where  the  case  Is  dis- 
missed or  discontinued  before  issue  has  been 
Joined,  and  that,  as  in  the  previous  case,  the 
clerk's  right  to  the  larger  docket  fee  attaches 
at  the  time  issue  is  Joined.  There  is  some- 
what more  doubt  as  to  the  construction  of 
this  paragraph  than  the  last,  but  upon  the 
whole  we  think  that  it  was  the  design  of  the 
statute  to  allow  the  larger  docket  fee  in  ev- 
ery case  where  Issue  was  Joined  in  the  course 
of  the  proceedings. 

4.  Objection  is  jnade  to  a  folio  charge  for 
making  a  record  of  the  names  of  jurors,  with 
their  residences,  as  drawn  by  the  Jury  com- 
missioner. In  the  case  of  U.  S.  v.  King,  147 
U.  S.  676.  678,  13  Sup.  Ct.  439,  we  held  that 
the  statute  creating  Jury  commissioners  (21 
Stat  43)  did  not  make  the  clerk  of  the  court 
such  commissioner,  although  it  required  him 
to  act  with  the  commissioner  in  selecting 
the  names  of  Jurors,  and  placing  them  in  the 
jury  box,  and  that  a  new  duty  was  thereby 
imposed  upon  him  as  clerk,  for  which  no 
compensation  was  provided  by  law.  The 
question  in  that  case  was  whether  the  clerk 
was  entitled  to  a  per  diem  fee  of  five  dollars 
for  services  in  selecting  jurors,  In  analogy 
to  the  compensation  allowed  to  the  Jury  com- 
missioner, and  it  was  held  that  ne  was  not. 
But  It  was  not  intended  in  that  case  to  hold 

§  that  the  clerk  was  bound  to  forego  any  of  bis 
•  ordinary *fees  as  clerk  simply  because  he  was 
Aiding  the  Jury  commissioner  in  the  perform- 
ance of  a  new  duty,  and  it  seems  to  us  that 
if  the  practice  in  that  court  requires  the 
clerk  to  make  a  record  of  the  names  of  Jurors, 
with  their  residences,  or  to  do  any  other  in- 
cidental work  in  connection  with  the  names 
of  the  Jurors  drawn,  he  is  entitled  to  charge 
for  that  as  for  **making  a  record."  It  does 
aot  appear  that  a  list  of  the  Jurors,  with  their 


resldence«i.  is  strictly  a  part  of  the  records 
of  the  court;  but  assuming  that  such  list  is 
required  to  be  made  by  the  order  or  the 
practice  of  the  court,  and  posted  up  in  the 
clerk's  office,  or  preserved  In  the  files,  and 
no  other  method  of  compensating  the  clerk 
Is  provided,  we  think  it  may  be  properly 
charged  for  by  the  folio. 

5.  The  final  objection  of  the  government 
Is  made  to  an  Item  for  entering  an  order  of 
court,  directing  the  clerk  as  to  what  dispo- 
sition to  make  of  the  money  received  for 
fines  in  certain  cases,  and  for  filing  13  cer- 
tificates of  deposit  of  the  bank  for  lines  paid 
In  to  the  credit  of  the  treasurer  of  the  Unit- 
ed States.  The  claim  of  the  government  is 
that  the  statutory  fee  of  1  per  cent.  **for  re- 
ceiving, keeping  and  paying  out  money  in 
pursuance  of  any  statute,  or  order  of  court** 
covers  all  incidental  services  in  tnia  connec- 
tion, including  the  entry  of  all  orders  for  the 
payment  of  the  money,  and  a  filing  of  all  re- 
ceipts given  by  the  persons  to  whom  it  is 
paid. 

We  think,  however,  the  commission  of  1 
per  cent,  was  intended  to  compensate  the 
clerk  for  his  services  and  responsibility  in 
the  receipt,  the  safe-keeping,  and  tne  proper 
disbursement  of  the  money,  and  was  not  in- 
tended to  deprive  him  of  fees  to  which  he 
would  have  been  entitled  if  the  money  had 
been  kept  and  disbursed  by  another  officer. 
As  the  charge  seems  to  be  equitable,  and  has 
the  sanction,  not  only  of  the  court  of  claims, 
but  of  several  other  courts,  we  are  not  dis- 
posed to  disturb  it  Goodrich  v.  U.  S.,  42 
Fed.  392,  394;  Van  Duzee  v.  U.  S.,  48  Fed. 
G13,  646. 

It  results  that,  for  the  error  of  the  court  of 
claims  in  respect  to  the  first  item,  its  judg- 
ment must  be  reversed,  and  the  case  remand. 
ed  for  a  new  Judgment  in  conformity  to  this 
opinion. 

(IM  U.  S.  42) 

UNITED  STATES  v.  GILLIAT. 

(October  26,  1806.) 

No.  535. 

Frencb  Spoliatiox  Claims  — Benepict art— As- 

CEKTAIKMBNT  BY  CoURT  OP  CLAIMS. 

The  provision  in  Act  Aug.  23,  1894  (28 
Stat.  487),  providing  for  the  ascertainment  by 
the  court  of  claims,  upon  sufficient  eviileuce,  of 
the  person  entitled  to  receive  the  amount  ap- 
propriated to  be  paid  to  John  A.  Brimmer,  Jr., 
on  account  of  a  French  spoliation  claim  under 
Act  March  3,  1801  (26  Stat.  8(»2,  900).  did  not 
authorize  an^  appeal  from  the  decision  of  the 
court  of  claims  on  that  question. 

Appeal  from  Court  of  Claims. 

This  is  one  of  the  claims  originating  In  the 
depredations  committed  by  French  cruisers 
upon  the  commerce  of  American  citizens  prior 
to  the  year  1800,  commonly  called  "French 
Spoliation  Claims."  Pursuant  to  the  provi 
sions  of  the  act  of  January  20,  1SS5  (23  Stat 
283),  the  chiim  mentioned  In  this  proceeding 
(among  many  others  of  a  like  nature)  was  pre 
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sented  to  the  court  of  daims,  and  that  court 
made  an  award,  advising  the  payment  of  the 
claim,  which  waa  reported  to  congrees,  punru- 
ant  to  the  act  ahore  mentioned;  and  congress, 
by  the  act  of  March  3,  1891  (26  Stat  862), 
appropriated  money  (section  4,  p.  807)  ''to 
pay  the  findings  of  the  court  of  claims  on  the 
foUowicg  claims  for  indemnity  for  spoliations 
by  the  French  prior  to  July  31,  1801"  (among 
others,  on  page  1)00):  '*0n  the  ship  Hannah, 
Richard  Fryer,  master,  namely,  •  ♦  ♦  to 
John  A.  Brimmer,  administrator  of  John  Gil* 
liat,  deceased,  $35,810.44."  By  the  last  clause 
in  the  act  (page  90S),  congress  added  a  proviso 

$88  a  condition  to  the  payment  of  the  awards 

*  mentionedf*  therein,  which  reads  as  follows: 
"Provided,  that  in  all  cases  where  the  original 
sufferers  were  adjudicated  bankrupts  the 
awards  shall  be  made  on  behalf  of  the  next 
of  kin  Instead  of  to  assignees  in  bankruptcy, 
and  the  awards  in  the  cases  of  individual 
claimants  shall  not  be  paid  until  the  court  of 
claims  shall  certify  to  the  secretary  of  the 
treasuiT  that  the  personal  representatives  on 
whose  behalf  the  award  is  made  represent  the 
next  of  kin.  and  the  courts  which  granted  the 
administrations,  respectively,  shall  have  cer- 
tified that  the  legal  representatives  have  given 
adequate  security  for  the  legal  disbursement  of 
the  awards." 

John  A.  Brimmer,  the  administrator  to 
whom,  by  the  act  of  1891,  the  appropriation 
was  ordered  to  be  paid  upon  the  condition 
above  recited,  was  unable  to  comply  with  the 
same;  and  congress,  by  the  act  of  August  23, 
IS94  (28  Stat.  487),  enacted  'that  the  sum  of 
$35,840.44,  appropriated  to  be  paid  to  John  A. 
Brimmer,  Jr.,  administrator  of  John  Gilliat, 
deceased,  in  the  act  entitled  *An  act  making 
appropriations  to  supply  deficiencies  in  the 
appropriations  for  the  fiscal  year  ending  June 
30.  1891,  and  for  prior  years  and  for  other  pur- 
poses,' be  paid  to  the  person  or  persons  enti- 
tled to  recover  and  receive  the  same,  to  be 
ascertained  by  the  court  of  claims  upon  suffi- 
cient evidence  and  certified  to  the  secretary  of 
the  treasury."  Proceeding  under  the  above 
enactment,  Charles  G.  Gilliat,  the  appellee, 
presented  his  petition  to  the  court  of  claims 
for  the  payment  of  one-third  of  the  sum  nam- 
ed, on  the  ground  that  he  was  a  grandson  of 
one  of  the  three  original  sufferers  by  reason 
of  the  seizure  of  the  ship  Hannah,  above  men- 
tioned, and  had  been  duly  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  his  grand- 
father by  the  chancery  court  of  the  city  of 
Kicliiuond  and  state  of  Virginia,  The  attor- 
ney ^t^tieral  niiswered  the  petition  of  the  claim- 
ant, denied  tlie  allegations  therein,  and  asked 
jud^rmeut  tlmt  the  petition  be  dismissed. 

Vpoii  the  Iiparinj:,  the  court  of  claims  decid- 
ed tliat  tlie  petitioner  was  the  administrator 
of  llie  osfiite  of  Thomas  Gilliat,  who  was  one 

^of  the  lliree  members  of  the  firm  of  Gilliat  &. 

r  Taylor,  tlie  ori^jjinal  sultcrers.  and  that  tbe*pe- 

titioner  represented  the  descendants  and  next 

of  kin  of  tlie  aliove-mentioned  Thomas  Gilliat; 

and  the  court  certified  to  the  secretary  of  the 
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treasury  f^  payment  to  such  administrator  to 
the  extent  of  one-third  of  the  sum  of  $35,- 
840.44,  appropriated  by  the  act  of  March  3. 
1891,  being  the  sum  of  $11,016.81,  which  was 
the  extent  of  the  interest  of  Thomas  Gilliat 
in  the  partnership  of  Gilliat  &  Taylor.  The 
attorney  general,  in  his  notice  of  appeal,  de- 
scribed the  certificate  of  the  court  of  claims, 
which  it  made  to  the  secretary  of  the  treasury, 
pursuant  to  the  above  act  of  March  3,  1801,  as 
a  Judgment,  and,  as  such,  assumed  to  appeal 
therefrom  to  the  supreme  court  of  the  United 
States.  The  notice  of  appeal  was  tiled,  and 
allowed  in  open  court  by  the  chief  justice  of 
the  court  of  claims;  and,  the  record  being 
now  before  this  court,  a  motion  is  made  to  dis- 
miss the  apipeaL 

Asst  Atty.  Gen.  Dodge  and  Chas.  W.  Rus- 
sell, for  the  United  States.  Frank  W.  Hack- 
ett,  for  appellee. 

Mr.  Justice  PEGKHAM,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

The  appellee  moves  to  dismiss  the  appeal  in 
this  proceeding  on  the  ground  that  the  action 
of  the  court  of  claims  was  conclusive,  under 
the  special  statute  of  August  23,  1894  (28  Stat. 
487),  providing  for  the  hearing  of  the  question 
of  fact  by  the  court  as  to  what  person  was 
entitied  to  recover  and  receive  the  amount  ap> 
propriated  to  be  paid  to  John  A.  Brimmer,  Jr., 
under  the  act  of  March  3,  1891  (26  Stat  862, 
900). 

We  think  the  appeal  should  be  dismissed. 
The  oi-iginal  act  of  congress  of  January  20. 
1885,  by  which  the  claimants  In  the  spoliation 
cases  were  referred  to  the  court  of  claims, 
gave  no  power  to  that  court  to  enter  Judg- 
ment upon  its  finding.  By  section  6  of  that 
act,  the  finding  and  report  of  the  court  were 
to  be  taken  merely  as  advisory  as  to  the  law  u 
and  facts Vound,  and  were  not  to  conclude  el-? 
ther  the  claimant  or  congress.  No  appeal, 
therefore,  could  be  taken  from  the  repoit  of 
the  court  of  claims  made  to  congress  under 
that  act.  The  liability  of  the  government  for 
the  payment  to  those  entitied  to  it  of  the 
amount  of  damages  sustained  by  them  by  rea- 
son of  the  capture  of  the  ship  Hannah  and  Its 
cargo,  owned  by  the  firm  of  Messrs.  Gilliat 
&  Taylor,  was  found  by  the  court  of  claims, 
and  reported  to  congress,  pursuant  to  the  act 
of  1885;  and  the  appropriation  was  subse- 
quentiy  made  by  that  body  for  the  payment 
of  such  damages.'  The  person  to  whom  the 
appropriation  was  made  was  unable  to  receive 
the  same,  because  of  his  inability  to  comply 
with  the  proviso  contained  in  the  act  of  ap- 
propriation. For  the  purpose  of  ascertaining 
the  person  who  might  be  entitled  to  recovet 
and  receive  the  sum  already  appropriated  by 
con<n'PSS  for  the  payment  of  the  damages  de- 
scribeti,  congress  passed  the  act  referring  to 
the  court  of  claims  that  single  question;  and 
that  court  after  having  ascertained^  the  fact 
upon  sufficient  evWence,jg^f|^|^y(thigOi@^[^ 
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rected  to  certify  the  same  to  the  secretary  of 
the  treasury.  As  the  action  of  the  court  of 
claims  upon  the  original  claim  made  under  the 
act  of  1885  was  not  the  subject  of  an  appeal 
to  this  court,  but  was  simply  advisory  in  its 
nature,  the  whole  matter  being  left  to  the  dis- 
cretion of  congress,  we  think  it  dear  that  it 
waa  not  the  intention  of  that  body  to  permit 
an  appeal  from  the  finding  of  the  court  of 
claims  upon  the  subsidiary  question  as  to  the 
particular  person  to  whom  the  appropriation 
already  made  by  congi'ess  should  be  paid. 

It  was  undoubtedly  tbe  intention  of  conj^ri'ss, 
by  the  language  used  in  the  act  of  18^,  to 
refer  to  the  court  of  claims  snnply  the  ascer- 
tainment of  tbe  proper  person  to  be  paid  the 
sum  which  It  had  already  acknowledged  to  be 
due  to  the  representatives  of  the  original  suf- 
ferers from  tbe  spoliation;  and  it  was  not  in- 
tended that  the  decision  which  the  court  of 
claims  might  arrive  at  should  be  the  subject 
of  an  appeal  to  this  court  We  think  con- 
gress Intended  that  when  such  fact  had  been 
ascertained  by  the  court  of  claims,  upon  evl- 
$dence  sufficient  to  satisfy  that  court,  the  fact 
•  was  to  be  certified  by  the*court  to  the  sec- 
retary of  the  treasury,  and  such  certificate 
was  to  be  final  and  conclusive. 

The  case  resembles  in  some  aspects  that  of 
Ex  parte  Atocha.  17  Wall.  439.  It  difiCers 
from  Vigo's  Case  (Ex  parte  U.  S.,  21  WalL 
648),  because  the  original  claim  was  never  re- 
ferred to  the  court  of  claims  for  such  Judicial 
action  as  should  terminate  in  a  Judgment,  but 
It  was  only  referred  to  it  by  congress  for  the 
purpose  of  receiving  what  Is  termed  its  ad- 
visory conclusions,  upon  which  congress 
would  proceed  in  its  discretion. 

But,  aside  from  either  of  the  above-cited 
cases,  the  nature  of  the  original  claim,  and 
the  manner  in  which  it  has  been  treated  by 
congress,  and  the  language  of  the  appropria- 
tion, as  contained  In  the  act  of  1894,  all  clear- 
ly lead  to  the  conclusion  that  congress  intend- 
ed the  decision  of  the  court  of  claims  to  be 
final,  and  that  the  secretary  of  tbe  treasury 
should  pay  upon  receipt  of  the  certificate  pro- 
vided for  in  the  act. 

Tbe  motion  to  dismiss  the  appeal  Is  there- 
fore granted,  and  the  appeal  dismissed. 


(164  U.  S.  46) 

UNITED  STATES  v.  HEWECKER. 

(October  26,  1896.) 
No.  547. 
Criminal  Law— Cbktipicatbs  of  Division. 
Rev.  St.  $§  651,  697,  in  relation  to  certifi- 
cates of  division  of  opinion  in  criminal  cases  by 
the  judges  of  the  circuit  court,  having  been  re- 
pealed by  Act  March  3,  1891,  the  United  States 
cannot  obtain  such  certificate. 

On  a  Certificate  of  Division  in  Opinion  be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York. 

Asst  Atty.  6en«  Dickinson,  for  the  United 
BtatttL    Abiam  J.  Rose,  for  defendant 


•Mr.  Chief  Justice  FULLER  delivered  the? 
opinion  of  the  court 

Hewecker  was  indicted  for  the  murder  of 
one  Miller  on  January  17,  1892,  in  the  Bay  of 
Havana,  off  the  Island  of  Cuba,  on  board  an 
American  vessel,  within  the  admiralty  and 
maritime  Jurisdiction  of  the  United  States,  and 
out  of  the  Jurisdiction  of  any  particular  state, 
in  the  drcuit  court  of  the  United  States  for 
the  Southern  district  of  New  York;  that  dis- 
trict being  the  district  In  which  he  was  found, 
and  into  which  he  was  first  brought.  To  the 
indictment  he  entered  a  special  plea  in  the 
nature  of  a  plea  In  abatement,  to  the  effect 
that  the  indictment  was  not  found  until  March 
10,  1896;  that  MiUer  died  Januai*y  21,  1892,  in 
Cuba,  without  the  United  States,  and  that, 
under  and  by  virtue  of  section  1043  of  tbe  Re- 
vised Statutes  of  the  United  States,  he  could 
not  be  prosecuted  or  tried,  that  from  January 
17,  1892,  untU  the  date  of  the  finding  of  tbe 
indictment,  be  had  not  fled  from  Justice,  but 
bad  been  confined  in  a  prison  at  Havana, 
Cuba,  upon  a  charge  of  assault  inflicted  in 
that  city;  and  that,  therefore,  the  offense  with 
which  he  was  charged  by  the  indictment  was 
barred  by  the  statute  of  limitations.  To  this 
plea  the  United  States  Interposed  a  demurrer, 
and  argument  was  had  thereon,  whereupon 
the  Judges  of  the  circuit  court  (the  court  being 
held  by  a  circuit  Judge  and  a  district  Judge) 
announced  that  they  were  divided  In  opinion 
upon  certain  questions  of  law  arising  on  the 
demurrer;  and  the  points  upon  which  the 
Judges  disagreed  were,  at  the  request  of  the 
United  States,  certified  to  this  court  The 
case  was  submitted  on  a  motion  to  dismiss. 

By  the  Judiciary  act  of  March  3, 1891,  it  was 
provided  that  this  court  should  not  have  np- 
peUate  Jurisdiction  by  appeal,  by  writ  of  er- 
ror, or  otherwise,  over  the  circuit  courts,  ex- 
cept according  to  the  provisions  of  the  act. 
and  Jurisdiction  was  specifically  given  In 
''cases  of  conviction  for  a  capital  or  otherwise 
Infamous  crime.*' 

In  U.  S.  V.  Rlden  163  U.  S,  132,  16  Sup.  Ct 
983,  we  decided  that  sections  651  and  097  of 
the  Revised  Statutes,  in  relation  to  certificates 
of  division  of  opinion  in  criminal  cases,  were) 
repealed, *f or  the  reasons  given  therein.  It  is* 
true  that  in  that  case  the  defendants  had  l)een 
found  guilty,  and  that  the  certificate  of  di- 
vision was  on  a  motion  for  new  trial.  The 
general  rule  was  that  this  court  could  not, 
upon  a  certificate  of  division  of  oplniou,  ac- 
quire Jurisdiction  of  questions  relating  to  mat- 
ters of  pure  discretion  in  the  circuit  court,  and, 
therefore,  that  a  certificate  on  a  motion  for 
new  trial  would  not  lie,  but,  where  the  ques- 
tions presented  went  directly  to  the  merlls  of 
tbe  case,  it  had  been  held  that  jurisdiction 
might  be  entertained.  U.  S.  v.  llosonbur};h,  7 
Wall.  580.  And  accordlnjrly  we  did  not  dis- 
miss tbe  certificate  because  made  on  a  motion 
for  new  trial,  since  the  malntonance  of  the  in- 
formation at  all  depended  on  the  points  certi- 
fied. 

In  tblB  case  it  is  contended  that  the  right  pt^ 
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the  United  States  to  proceed  upon  a  certificate 
of  division  was  not  brought  before  us  in  that 
case,  and  that  the  reasons  assigned  by  us  for 
that  decision  are  not  clearly  applicable  here. 
But  we  are  unable  to  arrive  at  any  other  con- 
clusion, and  see  no  reason  for  a  different  opin* 
Ion  on  the  general  question  than  there  ex- 
pressed. 

By  the  act  of  March  a,  1891,  appellate  juris- 
diction on  error  was  given  hi  all  criminal 
cases  either  to  this  court,  or  the  circuit  court 
of  appeals,  in  favor  of  the  accused;  and,  as 
to  them,  sections  ^1  and  697  of  the  Revised 
Statutes  did  not  remain  in  force.  And,  if  the 
sections  were  repealed  so  far  as  defendants 
were  concerned,  we  think  it  follows  that  this 
was  so  as  to  the  United  States,  and  that  a 
certificate  which  could  not  be  granted  upon 
the  request  of  the  defendants  could  not  be 
granted  on  the  request  of  the  prosecution. 

In  U.  S.  V.  Sanges,  144  U.  S.  310.  12  Sup. 
Ct  G09,  It  was  held  that  the  act  of  1891  did  not 
confer  upon  the  United  States  the  right  to  sue 
out  a  writ  of  error  in  any  criminal  case;  and 
as  that  right  was  given  in  favor  of  the  accused 
in  all  such  cases,  and  review  by  certificate 
done  away  with,  without  any  specific  saving 
In  favor  of  the  United  States,  we  are  of  opin- 
ion that  the  reasoning  in  U.  S.  v.  Rider  ap- 
plies, and  that  the  act  furnishes  the  exclusive 
rule.  The  appellate  jurisdiction  was  increased 
In  many  respects  by  that  act,  and  was  curtailed 
^in  others;  and,  while  enlarged  in  criminal 
-  cases  in  favor  of  ^defendants,  it  was  at  the 
same  time  circumscribed  as  to  the  United 
States  by  the  specific  provisions  relating  to  the 
particular  subject,  conceding  that  under  the 
Revised  Statutes  the  remedy  by  certificate  was 
apeu,  to  be  availed  of  by  the  United  States. 
Certificate  dismissed. 

(164  U.  S.  64) 
SAI/rONSTALL  et  al.  v.  BIRTWKLL. 
(October  26,  1896.) 
No.  257. 
Customs  Duties- Excessive  ExAcmoNS— Protest 
Rrv.  St.  §  3011,  as  amended  by  Act  Feb. 
27,  1877,  provides  that  "any  person  who  shall 
have  made  payment  ander  protest'*  in  order  to 
obtain  possession  of  his  goods  may  aue  to  re- 
cover back  any  excess  paid,  "bat  no  recovery 
shall  be  allowed  ♦  ♦  •  unless  a  protest  and 
appeal  shall  have  been  taken  as  provided  in  sec- 
tion 2dai."  Section  2d31  required  a  notice  In 
writing,  specifying  the  grounds  of  objection  to 
the  amount  of  duties  claimed,  to  be  given  with- 
in 10  days  after  the  ascertainment  and  liquida- 
tion of  the  duties,  and  provided  that  the  ac^ 
tion  to  recover  the  duties  must  be  brought  with- 
in 00  days  after  the  decision  on  appeal  by  the 
secretary  of  the  treasury.  Held,  that  a  right 
of  action  accrued  to  an  importer  who  paid  the 
duties  complained  of  in  order  to  get  possession 
of  his  merchandise,  if  he  made  his  protest  with- 
in 10  days  after  the  ascertainment  and  liquida- 
tion of  the  duties,  it  not  being  neces5mry  that 
protest  be  made  before  payment.  14  C.  C.  A. 
205,  (K;  Fed.  9t;0.  affirmed.  The  Chief  Justice, 
Mr.  .Tustice  b"'ield,  .Mr.  .Tustice  Uurlan,  and  Mr. 
Justice  Brewer  dissenting. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  F'lrut  Cur- 
cult 


In  October,  1888,  Joseph  Birtwell  brought  an 
action  in  the  cUrcnit  court  of  the  United  States 
for  the  district  of  Massachusetts  against  Lev- 
erett  Saltonstall,  collector  of  the  customs  for 
the  revenue  district  of  Boston,  to  recoTer 
excess  of  duties  paid  under  protest  on  hn- 
portations.  The  trial  resulted  in  a  Judgmen; 
for  BirtwelU  which  was  brought  on  error  tc 
this  court,  where  the  same  was  reversed,  and 
the  case  was  returned  to  the  circuit  court  foi 
a  new  trial.    150  U.  S.  417,  14  Sup.  Ct.  109. 

In  June,  1804,  the  case  was  again  called  foi 
trial  in  the  circuit  court  (63  Fed.  1004),  and 
again  resulted  in  a  judgment  for  Birtwell. 
The  case  then  went  by  writ  of  error  to  the 
United  States  circuit  court  of  appeals  for  the 
First  circuit,  which  court  aflarmed  the  judg- 
ment of  the  chrcuit  court  14  C.  C.  A.  205. 
66  Fed.  969. 

In  April,  1895,  the  cause  was  removed  into 
the  supreme  court  by  virtue  of  a  writ  of  eer- 
tiorarL  The  return  to  the  writ  set  fortli  a 
stipulation  between  the  counsel  for  the  re- 
spective parties  that  the  certified  copy  of  the 
record  of  the  cause  in  the  circuit  court  of  ap- 
peals for  the  First  circuit  on  file  in  the  su- 
preme court  shotdd  he  treated  as  the  retui-n 
to  the  writ.  That  record  discloses  that  at  the 
trial  in  the  circuit  court  the  following  proceed- 
ings took  place: 

*•  *It  is  hereby  agreed  that  trial  by  jury  may 
be  waived  in  the  at)oye-entitled  case,  and  that 
the  same  may  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  asj? 
^provided  In  sections  649  and  700  of  the  Re^' 
vised  Statutes  of  the  United  States. 

•*  *J.  P.  Tucker, 
"  'Attorney  for  Plaintiff. 
**  *Sherman  Hoar, 
"  'Attorney  for  Defendant  and  United  States 
Attorney.* 

"Issue  being  joined,  this  cause  came  on  to 
be  heard  by  the  court,  the  Honorable  he  Baron 
B.  CoU,  Circuit  Judge,  sitting. 

*'On  October  2,  1894,  at  the  time  of  the  hear- 
ing the  following  admission  on  the  part  of  the 
defendant  Is  filed: 

''  'It  is  hereby  admitted  that  the  432  pieces 
of  iron  and  the  4  pieces  of  iron— the  proper 
classification  of  which  for  duty  under  the 
tariff  act  of  March  3,  1883,  is  in  question  in 
the  above-entitled  case— are  for  tlie  purposes 
of  this  case,  and  for  this  case  alone,  "manu- 
factures not  specially  enumerated  or  provided 
for  in"  said  "act,  composed  wholly  of  iron." 
within  the  meaning  of  Schedule  C  (paragraph 
216,  Treasury  Compilation)  of  said  act,  and 
are  subject  to  duty  under  said  paragraph  at 
the  rate  of  forty-five  per  centum  ad  valorem. 

*'  This  admission  as  to  the  classification  and 
nature  of  said  pieces  of  iron  is  made  to  apply 
to  this  case,  and  to  this  case  alone,  and  the 
United  States  and  the  defendant  ai'c  not  to  be 
estopped  or  prejudiced  thereby  in  any  other 
case  whatsoever. 

**  ^SherjgQan  Hoar,  United  States  Attorney.* 

"At  the,  same  .time  the  f ollowinff  motion  tor 
finding  is  filed  by. defendant:  d  by  VjOOQLC 

'"The  defendant  moves  the  court  to  rule 
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that  on  all  the  evMence  In  this  case,  including 
the  written  admission  of  the  defendant  now  on 
file  In  said  case,  the  plaintiff  has  failed  to 
prove  his  case,  inasmuch  as  he  has  failed  to 
show  that  he  paid  to  the  defendant  under  pro- 
test, and  for  the  purpose  of  obtaining  his  meiv 
o  chandise,  according  to  the  provisions  of  law  in 
»,  force  at  the  time  of  his  importation,  the  duties 
he  now  seeks  to  recover. 

"  'And  said  defendant  moves  the  court  to 
nile  that  on  all  the  evidence  in  this  case,  in- 
cluding the  aforesaid  admission  of  the  de- 
fendant, the  plaintiff  has  failed  to  prove  his 
case,  inasmuch  as  be  has  failed  to  show  that 
he  complied  with  the  provisions  of  law  rela- 
tive to  protest  in  force  at  the  time  of  his  said 
importation. 

**  *And  said  defendant  moves  the  court  to 
rule  that  on  all  the  evidence  in  this  case,  in- 
cluding the  aforesaid  admission  of  the  defend- 
ant, the  plaintiff  has  failed  to  prove  his  case. 

"  'And  the  defendant  moves  also  that  the 
court  find  generally  for  him. 

*•  'Sherman  Hoar,  United  States  Attorney.' 

"Said  motion  is  thereupon  overruled  by  the 
court,  and  Judgment  ordered  to  be  entered  for 
the  plaintiff. 

"On  the  13th  day  of  October  the  following 
findings  of  fact  are  filed  by  the  court: 

'The  court  finds  the  following  facts: 

"(1)  That  on  February  27, 1888,  the  plaintiff 
Joseph  Birtwell  imported,  ex  steamship  Jan 
Bi-oydel,  from  a  foreign  country  into  the  port 
of  Boston,  and  entered  at  the  customhouse  at 
said  port,  certain  iron,  described  in  the  entry 
as  *432  pieces  in  manufactures  of  Iron  for  the 
third  floor  of  the  Boston  courthouse,*  drilled 
and  fitted  complete,  as  required  by  plan,  and 
painted. 

'*(2)  That  on  the  14th  day  of  March,  1888, 
the  said  plaintiff  imported,  ex  steamship  Petre 
De  Connick,  from  a  foreign  country  Into  port 
of  Boston,  and  entered  at  the  customhouse  in 
said  Boston,  certain  iron,  described  in  the  en- 
try as  *4  riveted  girders  in  iron,  complete  fram- 
ing of  third  floor  of  Boston  courthouse.' 

*'(3)  That  the  defendant,  collector  of  said 
port  of  Boston,  estimated  the  duties  on  both 
of  said  importations  under  the  provision  of 
Schedule  C  of  the  tariff  act  of  March  3,  1883, 
«« which  reads  as  follows:  'Iron  or  steel  beams, 
i?  girders.  Joists,  *  angles,  channels,  car-truck 
channels,  TT,  columns  and  posts,  or  parts  or 
sections  of  columns  and  posts,  deck  and  bulb 
beams,  and  building  forms,  together  with  all 
other  structural  shapes  of  Iron  or  steel,  one 
and  one-fourth  of  one  cent  per  pound.' 

"(4)  That  on  February  20,  1888,  subsequent- 
ly to  said  estimation  of  duties,  for  the  purpose 
of  obtaining  said  432  pieces  of  iron,  the  plain- 
tiff paid  duties  thereon  at  the  rate  exacted  by 
the  defendant,  amounting  to  the  sum  of  $2.- 
889.29. 

**(o)  That  on  March  14,  1888,  subsequently  to 
said  estimation  of  duties,  for  the  purpose  of  ob- 
taining said  4  pieces  of  iron,  the  plaintiff  paid 
duties  thei*eon  at  the  rate  exacted  by  the  de- 
fendant, amounting  to  the  sum  of  $16G.75b 


''(6)  That  the  plaintiff  actually  obtained  said 
432  pieces  of  hron  and  said  4  pieces  of  iron  at 
the  time  when  he  paid  the  estimated  duties 
thereon,  respectively. 

"(7)  That  on  the  4th  day  of  April,  1S88,  the 
defendant  collector  liquidated  the  duties  on  said 
432  pieces  of  iron  at  the  same  rate  and  under 
the  same  provisions  of  law  at  which  he  had 
estimated  said  duties;  and  on  the  10th  day  of 
April,  1888,  said  collector  liquidated  the  duties 
on  said  4  pieces  of  iron  at  the  same  rate,  and 
under  the  same  provisions  of  law,  at  which  be 
Iiad  estimated  saio  duties. 

"(8)  That  on  the  4th  day  of  April,  18?8,  the 
plaintiff  filed  with  the  defendant  collector  a 
protest  in  writing,  setting  forth  distinctly  and 
specifically  the  grounds  of  his  objection  to  the 
rate  of  duty  at  which  the  duties  on  said  432 
pieces  of  iron  had  been  liquidated  by  the  de- 
fendant collector;  and  on  the  10th  day  of 
AprU,  1888,  the  plaintiff  filed  with  the  defend- 
ant collector  a  protest  in  writing,  setting  fortli 
distinctly  and  specifically  the  grounds  of  his  ob- 
jection to  the  rate  of  duty  assessed  by  the  col- 
lector upon  said  4  pieces  of  icon;  and  in  each 
of  said  protests  the  plaintiff  claimed  that  said 
432  pieces  of  iron  and  said  4  pieces  of  Iron,  re- 
spectively, were  dutiable  under  that  portion  of 
Schedule  0  of  the  tariff  act  of  1883,  which  Is 
in  the  words  fbllowlng:  'Manufactures,  articles 
or  wares  not  specially  enumerated  or  provided 
for  to  this  act,  composed  wholly  or  to  part  ofg 
Iron,  steel,*  copper,  lead,  nickel,  pe-^ter,  tto,» 
zinc,  gold,  silver,  plattoum,  or  any  other  metal, 
and  whether  partly  or  wholly  manufactured, 
forty-five  per  cent,  ad  valorem';  and  these  pro- 
tests were  the  only  written  protests  filed  by  the 
platotiff  with  the  defendant  to  this  case. 

"(0)  The  platotiff  took  an  appeal  from  the  de- 
cision of  the  defendant  collector  on  both  the 
said  Importations  to  the  secretary  of  the  treas- 
ury within  due  ttoie,  and,  the  secretary  of  the 
treasury  having  sustatoed  the  defendant  col- 
lector to  both  cases,  the  defendant  brought  this 
suit  to  due  time,  and  filed  with  the  attorney  of 
the  defendant  a  bill  of  particulars  in  compli- 
ance with  the  requirements  of  section  3012  of 
the  Revised  Statutes  of  the  United  States. 

'*(10)  I  find  as  a  fact  that,  to  connection  with 
his  testimony  as  to  maktog  entries  of  said  im- 
portations, the  plaintiff  testified,  1  deposited 
what  they  demanded  under  protest.' 

"(11)  On  the  question  of  the  nature  and  duti- 
able character  of  said  432  pieces  of  iron  and 
said  4  riveted  girders  of  iron,  there  being  on 
record  to  said  case  an  odmisslon  of  the  defend- 
ant In  the  folio wtog  language: 

"  'It  Is  hereby  admitted  that  the  432  pieces 
of  \ron  and  the  4  pieces  of  lron~-the  proper 
classification  of  which  for  duty  under  the  tariff 
act  of  March  3,  1SS3,  is  to  question  to  the 
above-entitled  case— are  for  the  purposes  of  this 
case,  and  for  this  case  alone,  "manufactures 
not  specially  enumerated  or  provided  for  in" 
said  **act,  composed  wholly  of  Iron,"  wlthto  the 
meaning  of  paragraph  216  of  said  act,  and  are 
subject  to  duty  under  said  paragraph  at  th^ 
rate  of  forty-five  per  centum  ad  valorem.    I  [^ 
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'*  This  admlBslcm  aa  to  the  daaslflcation  and 
nature  of  said  pieces  at  iron  is  made  to  apply 
to  this  case,  and  to  this  case  alone,  and  the 
United  States  and  the  defendant  are  not  to  be 
estopped  or  prejudiced  thereby  in  any  other 
case  whatsoeTer.'  I  find  that  said  432  pieces  of 
Iron  and  said  4  pieces  of  iron  were  dutiable  at 
the  rate  of  forty-five  per  centum  ad  valorem, 
ay  claimed  by  the  plahitiff. 

"(12)  The  value  of  said  432  pieces  of  iron  was 
g$2.&47;   the  value  of  said  4  pieces  of  iron  was 

•  $2lii;  and  the  excess  of*duties  paid  over  duties 
due  is.  on  said  432  pieces  of  iron,  $1,608.14,  and 
on  said  4  pieces  of  iron,  $G9.55. 

"(13)  The  court  finds  that  the  plaintiflf  is  en- 
titled to  recover  ihe  siun  of  $1,767.(^  and  in- 
terest from  the  date  of  the  writ,  and  costs. 

'•Le  Baron  B.  Colt  Circuit  Judge. 

*'On  the  same  day  the  following  bill  of  excep- 
tions Is  allowed  and  ordered  to  be  filed: 

"Tills  was  an  action  to  recover  the  amount  of 
certain  duties  alleged  to  have  been  illegally  ex- 
acteil  of  the  plaintifl!  by  the  defendant  collector 
of  the  poll  of  Boston  upon  ceitain  pieces  of 
iron  importHl  by  the  plaintiff  into  said  port  in 
the  year  1SS8.  The  pleadings  In  the  case  aro 
ht;i  eby  referred  to,  and  made  a  part  of  this  bill 
of  exceptions.  The  parties,  by  their  attorneys 
of  record,  filed  with  the  clerk  a  stipulation  in 
wriring  waiving  a  jury.  This  case  came  on  to 
be  beard  before  the  Honorable  Le  Baron  B. 
Colt,  circuit  Judge,  at  the  May  term,  1894. 

**The  court  made  thirteen  special  findings  of 
fact,  which  are  hereby  referred  to,  and  made  a 
part  of  this  biU  of  exceptions. 

"Joseph  Birtwell,  the  first  witness  called  by 
the  plaintiff,  testified  that  on  February  27, 
lAS"^,  he  imported  from  Antwerp,  by  the  steam- 
ship Jan  Breydel,  into  the  port  of  Boston,  and 
entorpd  at  the  customhouse  at  said  port,  432 
pieces  of  manufactures  of  Iron,  and  that  on  the 
14th  day  of  March,  1888,  he  imported  from 
Antwerp,  by  the  steamship  Petro  De  0)nnl(^ 
Into  said  port  of  Boston,  and  entered  at  the 
cuii^omhouse  at  said  port.  4  riveted  girders. 

"By  agreement  of  counsel,  naval-office  copies 
produced  by  the  witness  Birtwell  of  the  entries 
of  said  two  lots  of  iron,  and  triplicate  copies 
of  the  consular  invoices  thereof  offered  by  him 
In  evidence,  were  admitted  in  lieu  of  the  orig- 
InaLs,  or  collector's  copies. 

'The  witness  Birtwell  then  further  testified 
gthat  on  the  date  of  importation  and  entry,  in 

•  the  case  of  each  of  said  two*  lots  of  iron,  the 
defendant  collector  estimated  the  duties  there- 
on at  one  and  one-quarter  cents  per  pound,  and 
the  third  finding  of  fact  of  said  chrcuit  court 
shows  that  said  estimation  was  under  that  pro- 
visi'^u  of  Schedule  C  of  the  tariff  act  of  March 
3,  1883,  wLich  reads  as  follows:  *Iron  or  steel 
beams.  gin1i*rs.  joists,  angles,  channels,  car- 
tniclc  clinuiielK.  TT,  columns  and  posts,  or  parts 
or  ffpctions  of  columns  and  posts,  deck  and  bulb 
hpams.  and  building  forms,  together  with  all 
other  stractuml  shapes  of  iron  or  steel,  one  and 
one-fourth  of  one  cent  per  pound.'  He  further 
testified  that  on  February  29,  1888,  for  the  pur- 
pose of  obtaining  said  432  pieces  of  iron,  he 


paid  the  duties  estimated  thereon  by  the  de- 
fendant collector,  amounting  to  the  sum  of  $2,- 
889.29,  and  that  on  March  14,  1888,  for  the 
purpose  of  obtaining  said  four  riveted  girders, 
he  paid  the  duties  estimated  thereon  by  the  de- 
fendant, amounting  to  the  sum  of  $1(X).75,  and 
that  he  actually  obtained  said  432  pieces  of  iron 
and  said  four  riveted  girders  at  the  times  when 
he  paid  the  estimated  duties  thereon,  respec- 
tively. 

"From  one  of  the  entries  referred  to  above, 
offered  by  the  plaintiff  and  received  in  evi- 
dence, it  appeared  that  the  defendant  collector 
liquidated  the  duties  on  said  432  pieces  of  iron 
on  the  4th  day  of  April,  18S8,  at  the  same  rate 
and  imder  the  same  provisions  of  law  at  which 
he  had  esthnated  said  duties;  and,  from  the 
seventh  finding  of  fact  of  said  circuit  court,  it 
appears  that  on  the  10th  day  of  April,  18SS, 
the  defendant  collector  liquidated  the  duties  oii 
said  four  riveted  girders  at  the  same  rate  and 
under  the  same  provisions  of  law  at  which  he 
had  estimated  said  duties. 

"The  examination  of  the  witness  Birtwell 
was  then  suspended,  and  the  plaintiff,  called 
Miss  Clara  Kenrick.  She  testified  that  she 
had  for  many  years  been  the  protest  cierk  in 
the  customhouse  at  the  port  of  Boston,  and 
was  said  clerk  during  the  year  1888,  and  that 
it  was  her  duty  to  receive  and  care  for  pro- 
tests filed  by  Importers  against  the  rate  of 
duty  exacted  l^y  the  collector  of  said  port  upon 
their  importations  of  merchandise. 

••The  entries  of  the  plaintiff  of  the  two  lofc»g 
of  merchandise*in  question,  referred  to  above.* 
were  then  shown  to  Miss  Kenrick,  and  iden- 
tified by  her  as  naval-office  copies  of  the  en- 
tries made  by  the  plaintiff  of  the  two  lots  of 
merchandise  in  question;  and  the  stamps 
thereon,  showing  the  dates  of  payment  of  tlio 
estimated  duties  and  of  the  liquidation,  wcie 
explained  by  the  witness,  corroborating  tho 
witness  Birtwell,  to  mean  what  has  been  stat- 
ed above. 

"The  witness  was  then  asked.  'What  is  un- 
derstood by  the  customhouse  clerks  as  the 
liquidation  of  an  entry?'  She  testified:  *Weli, 
the  duties  are  figured  on  the  entry,  and  the 
entry  goes  to  the  naval  office  for  exnmiDation, 
then  comes  back  to  anotlier  clerk,  who  puts 
the  stamp  on,  "Liquidated,"  and  completes  the 
liquidation.' 

**Two  papers  were  then  handed  to  the  wit- 
ness by  the  attorney  for  the  plaintiff,  and  she 
was  asked  if  there  was  anything  upon  them 
to  show  when  they  were  filed  at  the  custom- 
house. She  testified  that  there  were  stanii)8 
upon  each  of  said  papers  indicating  the  dates, 
respectively,  at  which  they  were  received  at 
the  customhouse.  She  further  testified  that 
ilie  date  upon  one  of  the  papers,  which  related 
to  the  plaintiff's  importation  of  said  432  pieces 
of  iron  by  the  steamship  Jan  Brej'del.  was 
April  4,  1888,  and  that  the  date  upon  tiie  other 
paper,  which  related  to  the  pUiintiff's  impor- 
tation of  said  4  riveted  girders  by  the  steam- 
ship Petre  De  Gonnick,  was  Apill  10,  1888, 
and  she  testified  that  said  papers  were  the 
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protests  in  writing  filed  by  the  plaintiff  with 
the  defendant  collector  against  the  rate  of 
duty  exacted  by  him  upon  said  Importations. 

*'She  was  then  asked  the  following  ques- 
tion by  the  counsel  for  the  plaintiff:  'What 
were  your  duties  in  relation  to  protests  filed 
at  that  time,  so  far  as  the  time  within  which 
and  when  they  should  be  filed  was  concern- 
ed?* The  question  was  objected  to  by  the 
counsel  for  the  defendant,  but  the  court  over* 
ruled  the  objecticm  and  permitted  the  witness 
to  answer,  and  the  defendant  then  and  there 
duly  excepted. 

"The  answer  of  the  witness  to  said  ques- 
tion was  as  follows:  'The  instructions  of  the 
department  as  to  when  protests  should  be  re- 
ceived have  varied  from  time  to  time.  At 
g  some  times  we  have  been  instructed  to  receive 
•  them  at  any  time  from  the^date  when  the  eor 
try  was  made  up  to  the  end  of  ten  days  after 
liquidation.  At  other  times  we  have  been  in- 
structed to  receive  them  only  within  ten  days 
after  liquidation.* 

"The  witness  was  then  asked  by  the  coun- 
sel for  the  plaintiff  the  following  question: 
*Can  you,  from  your  memory,  tell  which  of 
those  practices  was  in  vogue  at  this  time,  in 
1888?'  Her  reply  was,  *I  think  the  last  one.' 
The  witness  then  testified  further  that  she 
was  the  clerk  who  received  protests;  that  she 
made  certain  entries  in  a  book  regarding 
them,  giving  the  place  from  which  the  goods 
were  imported,  the  date  when  the  protests 
-  were  received,  the  name  of  the  importer,  and 
the  subject  of  the  protest  and  appeal;  the 
name  of  the  vessel,  the  date  of  entry,  wheth- 
er the  entry  is  duty  paid  or  bonded,  the  date 
of  lUiuidation,  and  the  date  of  filing  the  pro- 
test and  appeal,  and  then  it  was  her  duty  to 
send  the  protest  to  the  deputy  collector  of 
customs;  tliat  the  protests  were  required  to 
be  filed  in  duplicate,  and  that  the  original  pro- 
test and  appeal  are  sent  to  the  deputy  col- 
lector of  customs,  and  the  duplicate  protest 
retained  by  the  witness;  and  that  the  original 
protest  and  appeal  are  afterwards  sent  by  the 
deputy  collector  to  the  secretary  of  the  treas- 
ury at  Washington;  that  in  some  cases  the 
deputy  collector  of  customs  sent  protests  to 
the  appraisers,  and  did  not  send  protests  to 
the  secretary  of  the  treasury,  unless  the  report 
of  the  appraisers  confirmed  the  decision  of  the 
collector;  and  that  the  decision  of  the  secretary 
of  the  treasury  upon  protests  and  appeals  is 
sent  to  the  collector  of  customs  from  whom 
they  have  been  received. 

**The  witness  then  identified  two  papers  as 
the  appeals  to  the  secretary  of  the  treasury 
filed  by  the  plaintiff  with  the  defendant  col- 
lector in  the  matter  of  the  decision  of  the  de- 
fendant as  to  the  rate  of  duty  chargeable  upon 
defendant's  said  two  importations. 

"Up  to  this  point  the  papers  containing  the 
protests  and  ai)peals  referred  to  alx>ve  had 
not  been  formally  offered  in  evidence  by  the 
plaintiff.  Counsel  for  the  plaintiff  then  for- 
mally offered  in  evidence  the  two  papers  iden- 
tified by  the  witnesses  Blrtwell  and  Kenrick 


as  the  protest  filed  by  the  plaintiff  with  the 
defendant  collector  against  the  rate  of  dut^J^ 
^exacted  by  the  defendant  upon  the  plaintiff's* 
said  two  Importations  of  iron. 

'The  papers  were  objected  to  by  the  attor- 
ney for  the  defendant  on  the  ground  that  from 
the. testimony  in  the  case,  and  from  the  dates 
stamped  upon  said  papers,  it  appeared  that 
they  had  been  filed  by  the  pUintiff  with  the 
defendant  collector  too  late  to  be  good  and 
valid  protests  under  the  law  in  force  at  the 
time  of  said  Importations;  but  the  court  over- 
ruled the  objection  and  admitted  the  papers,^ 
whereupon  the  defendant  then  and  there  duly 
excepted. 

"It  is  not  deemed  necessary  to  set  out  said 
two  papers  verbatim,  inasmuch  as  the  only  ob- 
jection to  theh:  admission  was  the  objection 
Just  stated;  it  being  conceded  by  the  defend- 
ant that  said  papers  complied  with  the  provi- 
sions of  law  regarding  protests  in  all  respects, 
except  the  time  at  which  they  were  filed  with 
said  defendant  collector.  Miss  Kenrick  then 
gave  further  testimony,  which,  however,  is 
not  material  for  the  purpose  of  this  bill  of  ex- 
ceptions. 

"At  this  point  the  defendant  placed  on  file 
an  admission  in  writing  in  the  words  follow- 
ing: 

"  'It  is  hereby  admitted  that  the  432  pieces 
of  iron  and  the  4  pieces  of  iron—the  proper 
classification  of  which  for  duty  under  the  tar- 
iff act  of  March  3,  1883,  is  in  question  in  the 
above-entitled  case— are  for  the  purposes  of 
this  case,  and  for  this  case  alone,  "manufac- 
tures not  specially  enumerated  or  provided  for 
in"  said  "act,  conrposed  wholly  of  iron,"  with- 
in the  meaning  of  Schedule  C  (paragraph  216, 
Treasury  Compilation)  of  said  act,  and  are 
subject  to  duty  under  said  paragraph  at  the 
rate  of  forty-five  per  centum  ad  valorem. 

'''This  admission  as  to  the  classification 
and  nature  of  said  pieces  of  iron  is  made  to 
apply  to  this  case,  and  to  this  case  alone,  and 
the  United  States  and  the  defendant  are  not  to 
be  estopped  or  prejudiced  thereby  In  any 
other  case  whatsoever.' 

"The  four  pieces  of  Iron  referred  to  in  said 
admission  are  what  are  referred  to  herein  as 
four  riveted  girders. 

"On  cross-examination  the  witness  Kenrick 
testified  that  she  had  no  personal  knowledge^ 
whatever  in  regard  to  the^practice  at  any  time* 
at  other  ports  than  the  port  of  Boston  in  the 
matter  of  the  time  of  receiving  protests. 

"The  examination  of  the  witness  Blrtwell 
was  then  resumed,  but  his  further  testimony 
contained  nothing  material  for  the  purpose  of 
this  bill  of  exceptions. 

"Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, and  after  the  plaintiff  had  rested, 
the  counsel  for  the  defendant  stated  that  he 
had  no  evidence  to  offer  on  behalf  of  the 
defendant,  and  thereupon  rested. 

"The  counsel  for  the  defendant  then  filed 
a  motion  in  writing  in  the  words  following: 

"The  defendant  moves  the  court  to  rule 
that  on  aU  the  evidence  In  this  case,  includ- 
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ing  the  written  admission  of  the  defendant 
ii'>w  on  file  in  said  case,  the  plaintiff  has 
failed  to  prove  his  case,  Inasmnch  as  he  has 
failed  to  show  that  he  paid  to  the  defendant 
under  protest,  and  for  the  purpose  of  ot>- 
talning  his  merchandise  according  to  the  pro- 
visions of  law  In  force  at  the  time  of  his  im- 
portation, the  duties  he  now  seeks  to  recover. 

"  'And  said  defendant  moves  the  court  to 
rule  that  on  all  the  evidence  in  this  case, 
including  the  aforesaid  admission  of  the  de- 
fendant, the  plaintiff  has  failed  to  prove  his 
case.  Inasmuch  as  he  has  failed  to  show  that 
he  complied  with  the  provisions  of  law  rela- 
tive to  protest  in  force  at  the  time  of  his 
said  importations. 

**  'And  said  defendant  moves  the  court  to 
rule  that  on  all  the  evidence  in  this  case, 
including  the  aforesaid  admission  of  the  de- 
fendant, the  plaintiff  has  failed  to  prove  his 
case. 

"'And  the  defendant  moves  also  that  the 
court  find  generally  for  him.' 

"The  court  overruled  the  motion,  and  the 
defendant  duly  excepted. 

"This  biU  of  exceptions  having  been  ten- 
dered for  signature  and  allowance  to  the 
judge  presiding  at  said  cause  at  the  same 
term  of  court  at  which  said  special  findings 
were  rendered,  and  within  the  time  allowed 
by  the  court  therefor,  the  same  Is  now  here- 
gby  signed  and  allowed  as  a  further  states 
•  ment  of  *the  exceptions  taken  and  reserved 
by  the  said  defendant  at  the  said  trial,  and 
is  hereby  made  a  part  of  the  record  in  the 
said  cause. 

"The  within  bill  of  exceptions  Is  allowed 
this  twelfth  day  of  October,  1894. 

"Le  Baron  B.  Colt,  Circuit  Judge. 

"Also  on  the  same  day  the  following  Judg- 
ment is  entered: 

"It  is  thereupon  considered  by  the  court, 
to  wit,  October  18,  1894,  the  Honorable  Le 
Baron  B.  Colt,  Circuit  Judge,  sitting,  that 
the  said  Joseph  Birtwell,  plaintiff,  recover 
of  the  said  Leverett  Saltonstall,  defendant, 
the  sum  of  $2,433.40  damages,  and  $156.50 
costs." 

Atty.  Gen.  Harmon  and  Asst  Atty.  Gen. 
Whitney,  for  plaintiffs  In  error.  J.  P.  Tuck- 
er and  Edward  Hartley,  for  defendant  in 
error. 

Mr.  Justice  SHIRAS,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

This  was  a  suit  brought  by  Birtwell,  an 
importer,  against  the  collector  of  customs  at 
Boston,  to  recover  certain  duties  alleged  to 
have  been  overcharged  upon  goods  Imported 
in  1888. 

It  is  conceded  on  the  part  of  the  govern- 
ment that  the  classification  and  rate  of  duty 
adopted  by  the  collector,  and  affirmed  on 
appeal  by  the  secretary  of  the  treasury,  were 
erroneous,  and  that  the  classification  contend- 
ed for  by  the  Importer  was  proper.    The 


plaintiff  was  accordingly  entitled  to  recover 
If  payment  of  the  duties  was  made  by  the 
importer  for  the  purpose  of  obtaining  pos-S 
session  of  his^merchandise,  and  if  the  pro-* 
test  which  must  be  made  in  order  to  give  an 
importer  a  right  of  action  against  a  collect- 
or for  duties  claimed  to  have  been  illegally 
exacted  was  made  in  time,  as  provided  by 
law. 

It  was  affirmatively  found  In  the  circuit 
court  that  the  duties  were  paid  by  the  im- 
porter in  order  to  get  possession  of  the 
goods,  and  no  objection  has  been  urged  in 
this  court  to  the  correctness  of  that  finding. 
The  question  principally  discussed  Is  wheth- 
er the  plaintiff  gave  timely  and  sufficient 
notice  of  protest  and  dissatisfaction  with  the 
decision  of  the  collector.  The  record  dis- 
closes that  when  the  gross  estimates  were 
made,  as  provided  in  section  2869  of  the  Re- 
vised Statutes,  the  importer  paid  the  amounts 
thereof,  and  that  subsequently,  when  the 
duties  on  the  respective  invoices  were  liqui- 
dated, protests  in  writing.  In  the  form  re- 
quired, were  filed. 

The  United  States  claim  that  the  protests, 
to  be  efficacious,  should  have  been  made  at 
or  before  the  time  the  payments  were  made 
according  to  the  gross  estimates.  This  posi- 
tion was  overruled  by  the  trial  court  (63  Fed. 
1004),  and  the  same  view  prevailed  in  the 
circuit  court  of  appeals  (33  U.  S.  App.  52, 
14  C.  C.  A.  205,  and  66  Fed.  969). 

It  is  unnecessary  at  this  time  to  enter  In- 
to a  minute  examination  of  the  several  en- 
actments on  this  subject,  as  they  have  been 
so  frequently  and  recently  discussed  in  sev- 
eral opinions  of  this  court  cited  in  the  argu- 
ments of  counsel.  Barney  v.  Watson,  92  U. 
S.  449;  U.  S.  v.  Schlesinger,  120  U.  S.  109,  7 
Sup.  Ct.  442;  Davies  v.  Miller,  130  U.  S.  284, 
9  Sup.  Ct.  560;  and  Barney  v.  Rlckard,  157 
U.  S.  352, 15  Sup.  Ct.  642,— may  be  particular- 
ly mentioned.  Our  present  task  Is  to  apply  the 
conclusions  of  those  cases  to  the  one  In  hand, 
and  we  can  add  but  little  to  the  opinion  o/ 
the  circuit  court  of  appeals. 

Without  repeating  the  history  of  the  prior 
statutes,  it  is  sufficient,  for  the  determination 
of  this  case,  to  advert  to  the  phraseology  of 
sections  2931  and  3011  of  the  Revised  Stat 
utes,  and  of  the  act  of  February  27,  liS77,  c. 
69  (19  Stat  240,  241,  247).  respectively,  as 
follows: 

"Sec.  2931.  On  the  entry  of  any  vessel,  org 
of  any*merchandlse.  the  dpoislon  of  the  col-» 
lector  of  customs  at  the  port  of  Inu)ortatIon 
and  entry,  as  to  the  rate  nnd  amount  of  du- 
ties to  be  paid  on  the  tonnn^re  of  siu-h  vessel 
or  on  such  nierehandise.  and  the  dutiable 
costs  and  charges  thereon,  shnll  he  final 
and  conclusive  aprainst  all  i>ersons  interested 
therein,  unless  the  owner,  master,  command- 
er or  consignee  of  such  vessel.  In  the  ease  of 
duties  levied  on  tonnage,  or  the  owner.  Im- 
porter, consignee  or  ajrent  of  the  merchan- 
dise, in  the  case  of  clntles  levied  on  mer- 
chandise, or  the  costs  and  charges  thereon. 
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shall,  within  ten  days  after  the  aacertain- 
ment  and  liquidation  of  the  duties  by  the 
proper  officers  of  the  customs,  as  well  as  in 
coses  of  merchandise  entered  in  bond  as  for 
consumption,  give  notice  in  writing  to  the 
collector  on  each  entry,  if  dissatisfied  with 
his  decision,  setting  forth  therein,  distinct- 
ly and  specifically,  the  grounds  of  his  ob- 
jection thereto,  and  shall,  within  thirty  days 
after  the  date  of  such  ascertainment  and 
liquidation,  appeal  therefrom  to  the  secretary 
of  the  treasury.  The  decision  of  the  secre- 
tary on  such  appeal  shall  be  final  and  con- 
clusive, and  such  vessel,  or  merchandise,  or 
costs  and  charges,  shall  be  liable  to  duty  ac- 
cordingly, unless  suit  shall  be  brought  with- 
in ninety  days  after  the  decision  of  the  sec- 
retary of  the  treasury  on  such  appeal  for 
any  duties  which  shall  have  been  paid  be- 
fore the  date  of  such  decision  on  such  ves- 
sel, or  on  such  merchandise  or  costs  or  char- 
ges, or  within  ninety  days  after  the  payment 
of  duties  paid  after  the  decision  of  the  sec- 
retary. No  suit  shall  be  maintained  in  any 
court  for  the  recovery  of  any  duties  alleged 
to  have  been  erroneously  or  illegally  exacted, 
until  the  decision  of  the  secretary  of  the 
treasury  shall  have  been  first  had  on  such 
appeal,  unless  the  decision  of  the  secretary 
shall  be  delayed  more  than  ninety  days  from 
the  date  of  such  appeal  in  case  of  an  entry 
at  any  port  east  of  the  Rocky  Mountains,  or 
more  than  five  months  in  case  of  an  entry 
west  of  those  mountains." 

••Sec.  3011.  Any  person  who  shall  have 
made  payment  under  protest,  and  in  order 
to  obtain  possession  of  merchandise  imported 
for  him,  to  any  collector  or  person  acting  as 
collector,  of  any  money  as  duties  when  such 
{^amount  of  duties  was  not,  or  was  not  wholly, 
-  authorized  by  law,  may  maintain^an  action 
in  the  nature  of  an  action  at  law.  which 
shall  be  triable  by  Jury,  to  ascertain  the 
validity  of  such  demand  and  payment  of 
duties,  and  to  recover  back  anj  excess  so 
paid.  But  no  recovery  shall  be  allowed 
in  such  action  unless  a  protest  in  writing 
and  signed  by  the  claimant  or  his  agent  was 
made  and  delivered  at  or  before  the  pay- 
ment, setting  forth  distinctly  and  specifically 
the  grounds  of  objection  to  the  amount  claim- 
ed." 

Section  3011  was,  by  the  act  of  February 
27,  1S77,  amended  as  follows: 

•'Section  three  thousand  and  eleven  is 
amended  by  striking  out  all  after  word  'pro- 
test,* in  the  eighth  line,  and  by  adding  the 
v/ords  'and  appeal  shall  have  been  taken  as 
prescribed  in  section  twenty-nine  hundred 
and  thirty-one.'  " 

Section  :{U11,  as  so  amended,  therefore 
rends  as  follows: 

**Any  person  who  shall  have  made  payment 
under  protest  and  in  order  to  obtain  posses- 
sion of  merchandise  imported  for  him.  to  any 
r-ollector.  or  person  acting  as  collector,  of  any 
money  as  duties,  when  such  amount  of  du- 
ties waa  not,  or  was  not  wholly,  authorized 


by  law,  may  maintain  an  action  in  the  nature 
of  an  action  at  law,  which  shall  be  triable  by 
Jury,  to  ascertain  the  validity  of  such  de- 
mand and  payment  of  duties,  and  to  recover 
back  any  excess  so  paid.  But  no  recovery 
shall  be  allowed  in  such  action  unless  a  pro- 
test and  appeal  shall  have  been  taken  as  pre- 
scribed in  section  twenty-nine  hundred  and 
thirty-one." 

Undeniably,  the  general  purpose  of  this. 
legislation  was  to  secure  to  the  importer, 
who,  In  order  to  get  possession  of  his  mer- 
chandise, has  paid  duties  which  he  alleges- 
to  have  been  in  excess  of  those  authorizedi 
by  law,  a  remedy  in  the  nature  of  an  action 
at  law  to  recover  back  any  such  excess,  and' 
to  the  United  States  a  notice  in  writing,  sot- 
ting forth  distinctly  and  spccliically  the 
grounds  of  objection  to  the  amount  claimed, 
and  to  provide,  In  respect  to  time,  that  such, 
notice  must  be  given  within  10  days  after  the 
ascertainment  and  liquidation  of  the  duties, 
and  that  the  action  must  be  brought  within* 
90  days  after  the  decision  on  appeal  by  the 
secretary  of  the  treasury.  • 

'There  is  no  apparent  reason,  In  the  way  of* 
advantage  or  disadvantage  to  the  United 
States,  why  the  notice  or  protest  should  be 
made  at  any  particular  Juncture,  if  made  be- 
fore the  appeal  to  the  secretary. 

The  moneys  paid  by  the  importer,  in  ordor 
that  he  may  get  possession  of  his  merchan- 
dise, are  forthwith  paid  into  the  treasury  of 
the  United  States,  and  the  function  of  the- 
protest  to  warn  the  government  of  the  fact 
of  dissatisfaction,  and  to  commit  the  import- 
er to  a  specific  statement  of  the  grounds  of 
his  objection,  is  equally  performed,  whether 
made  at  the  time  of  such  payment,  or  within 
10  days  after  the  ascertainment  and  liquida- 
tion of  his  duties. 

In  Davies  v.  Miller,  130  U.  S.  2S4.  9  Sup. 
Ct  500,  the  contention  on  the  part  of  the  gov- 
ernment was  that  the  notice  of  dissatisfac- 
tion with  the  decision  of  the  collector  of  cus- 
toms, required  by  the  act  of  June  30.  1SG4,  to- 
be  given  "within  ten  days  after  the  ascer- 
tainment and  liquidation  of  the  duties,**' 
could  not  be  efficiently  given  before  the  final 
ascertainment  and  liquidation  of  the  duties 
as  stamped  uiK)n  the  entry.  But  this  court 
held  that  the  notice  might  be  validly  given 
at  any  time  after  the  entry  of  the  goods  nnft 
the  collector's  original  estimate  of  the  amoimt 
of  the  duties,  saying: 

•The  purpose  is  as  well  accomplished  by 
giving  the  notice  as  soon  as  the  goods  have 
been  entered  and  the  duties  estimated  by  the 
collector,  as  by  postponing  the  giving  of  the^ 
notice  until  after  the  final  ascertainment  and 
liquidation  of  the  duties  have  been  made  and 
stamped  upon  the  entry.  The  clause  requir- 
ing the  importer  to  give  such  notice  'within 
ten  days  after  the  ascertainment  and  liquida- 
tion of  tlie  duties*  must,  therefore,  according 
to  the  fair  and  reasonable  interpretation  of 
the  words  as  applied  to  the  subject-matter,, 
be  held  to  fix  only  the  terminus  ad  quenv 
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the  limit  beyond  which  the  notice  shall  not 
be  given,  and  not  to  fix  the  final  ascertain- 
ment and  liquidation  of  the  duties  as  the 
terminus  a  quo,  or  the  first  point  of  time  at 
which  the  notice  may  be  given." 

We  think  that  the  fair  and  reasonable  Im^ 
port  of  section  2981  and  of  section  3011,  as 
they  stood  in  1S88,  when  these  goods  were 
©Imported,  was  that  a  right  of  action  accrued 
•  to  •the  importer  If  he  paid  the  duties  com- 
plained of  in  order  to  get  possession  of  his 
merchandise,  and  if  he  made  his  protest.  In 
the  form  required,  within  10  days  after  the 
ascertainment  and  liquidation  of  the  duties. 

That  congress,  in  1S77,  amended  section 
3011  by  striking  out  the  provision  that  the 
protest  should  be  made  and  delivered  at  or 
before  paj'ment  was  a  legislative  declaration 
that  thereafter  such  provision  should  not  ex- 
ist or  apply. 

It  is  urged  that  the  phrase  "under  protest," 
in  the  first  part  of  section  3011,  is  inconsist- 
ent with  this  view.  But  it  is  not  unusual, 
in  a  succession  of  statutes  on  the  same  sub- 
ject-matter, amending  or  modifying  previous 
provisions,  that  a  word  or  phrase  may  re- 
main, although  rendered  useless  or  meaning- 
li^s  by  the  amendments.  Such  words  are 
merely  vestigial,  and  should  not  be  permit- 
ted to  impair  or  defeat  the  fair  meaning  of 
the  enactment. 

However,  we  do  not  think  that  in  this  in- 
atance  there  is  any  real  inconsistency.  The 
transaction  treated  of  in  this  legislation  is  an 
■entire  one,  beginning  with  the  entry  of  the 
merchandise,  and  continuing  through  the  ap- 
praisement the  liquidation  of  the  duties,  the 
payment,  the  protest,  the  appeal,  to  the  trial 
of  the  action,  and  may  properly  be  spoken  of 
as  one  in  which  the  payment  is  made  undor 
protest,  or  made  In  a  process  in  which  a  pro- 
test is  made.  "Payment  under  protest"  means 
a  transaction  where  protest  has  been  made 
In  accordance  with  the  requirement  of  sec- 
tion 2n:n,  and  not  "at  or  before  payment"  of 
the  estimated  duties. 

This  view  of  the  subject  renders  it  unneces- 
sary to  consider  what  effect  ought  to  be  giv- 
en, in  the  case  before  us,  to  the  practice  of 
the  treasury,  either  by  way  of  departmental 
c-onstructlon,  or  by  way  of  estoppel.  Nor 
do  we  consider  it  incumbent  on  us  to  con- 
sider whether  there  was  error  in  the  circuit 
court,  as  a  matter  of  practice,  in  directing 
jiidfirment  upon  the  special  findings  in  favor 
of  the  importer.  No  such  error  was  assign- 
ed in  the  circuit  court,  or  was  considered  in 
the  court  of  appeals,  but  It  first  appeared  in 
-^the  application  for  the  writ  of  certiorari. 
•"•The  jrdgment  of  the  circuit  court  of  ap- 
peals, affirming  the  judgment  of  the  circuit 
court,  is  affiiniied. 

Mr.  (*hief  Justice  FULLER,  dissenting. 

At  common-law  money  unlawfully  exact- 
ed by  a  collector  ot  taxes  or  duties  could 
be  recovered  back  in  an  action  of  assumpsit 


brought  against  him,  but  to  sustain  the  ac- 
tion the  money  must  have  been  paid  under 
duress.  Duties  are  voluntarily  paid  if  paid 
without  objection.  The  finding  in  this  case 
that  the  importer  paid  for  the  purpose  of 
obtaining  these  pieces  of  iron  is  no  mon^ 
than  would  be  true  in  any  case,  and  doe« 
not  show,  in  the  absence  of  expressed  objec- 
tion, that  the  payment  of  the  particular 
amount  was  made  by  the  importer  in  In- 
vitum. 

As  construed  by  this  court  in  Carey  v. 
Curtis,  3  How.  236,  the  act  of  March  3. 
1839,  took  away  the  common-law  right  of 
action  to  recover  moneys  paid  under  duress 
of  goods;  but  it  was  restored  by  the  act 
of  February  26,  1845,  the  provisions  of 
which  were  carried  forward  as  section  3011 
of  the  Revised  Statutes.  The  common-law 
action  continued  as  before,  save  that  it  was 
subject  to  certain  new  restrictions.  In  the 
revision  of  1873-74,  section  3011  read  as  fol- 
lows: "Any  person  who  shall  have  made 
payment  under  protest,  and  in  order  to  ob- 
tain possession  of  merchandise  Imported  for 
him,  to  any  collector,  or  person  acting  as 
collector,  of  any  money  as  duties,  when  such 
amount  of  duties  was  not,  or  was  not  whol- 
ly, authorized  by  law,  may  maintain  an  ac- 
tion in  the  nature  of  an  action  at  law, 
which  shall  be  triable  by  jury,  to  ascertain 
the  validity  of  such  demand  and  payment 
of  duties,  and  to  recover  back  any  excess  so 
paid.  But  no  recovery  shall  be  allowed  in 
such  action  unless  a  protest  in  writing  and 
signed  by  the  claimant  or  his  agent,  was 
made  and  delivered  at  or  before  the  pay- 
ment, setting  forth  distinctly  and  specifical- 
ly the  grounds  of  objection  to  the  amount 
claimed."  « 

•Protest  was  required  to  show  that  the  le-* 
gality  of    the    demand    was  not    conceded 
when  payment  was  made,  and  the  words 
"at  or  before  payment"  were  merely  declara- 
tory and  redundant. 

June  30,  1864,  an  act  was  passed,  the 
fourteenth  section  of  which  was  carried  for- 
ward as  section  2931  of  the  Revised  Stat- 
utes, as  follows: 

"Sec.  2931.  On  the  entry  of  any  vessel,  or 
of  any  merchandise,  the  decision  of  the 
collector  of  customs  at  the  port  of  importa- 
tion and  entry,  as  to  the  rate  and  amount 
of  duties  to  be  paid  on  the  tonnage  of  such 
vessel  or  on  such  merchandise,  and  the  du- 
tiable costs  and  charges  thereon,  shall  bo 
final  and  conclusive  against  all  persons  in- 
terested therein,  unless  the  owner,  master, 
commander,  or  consignee  of  such  vessel,  in 
the  case  of  duties  levied  on  tonnage,  or  the 
owner,  importer,  consignee,  or  agent  of  the 
merchandise,  in  the  case  of  duties  levied  on 
merchandise,  or  the  costs  and  charges  there- 
on, shall,  within  ten  days  after  the  ascer- 
tainment and  liquidation  of  the  duties  by 
the  proper  officers  of  the  customs,  as  well 
In  cases  of  merchandise  entered  in  bond  ipC 
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tor  consumption,  give  notice  in  writing  to 
^he  collector  on  each  entry,  if  dissatisfied 
with  his  decision,  setting  forth  therein,  dis- 
tinctly and  specifically,  the  grounds  of  his 
objection  thereto,  and  shall  within  thirty 
days  after  the  date  of  such  ascertainment 
and  liquidation,  appeal  therefrom  to  the  sec- 
retary of  the  treasury.  The  decision  of  the 
locretary  on  such  appeal  shall  be  final  and 
loncluslve;  and  such  vessel,  or  merchan- 
dise, or  costs  and  charges,  shall  be  liable 
to  duty  accordingly,  unless  suit  shall  be 
brought  within  ninety  days  after  the  deci- 
sion of  the  secretary  of  the  treasury  on  such 
appeal  for  any  duties  which  shall  have  been 
paid  before  the  date  of  such  decision  on 
such  vessel,  or  on  such  merchandise,  or 
costs  or  charges,  or  within  ninety  days  aft- 
er the  payment  of  duties  paid  after  the  deci- 
sion of  the  secretary.  No  suit  shall  be 
maintained  In  any  court  for  the  recovery  of 
any  duties  alleged  to  have  been  erroneously 
or  Illegally  exacted,  until  the  decision  of  the 
secretary  of  the  treasury  shall  have  been 
first  had  on  such  appeal,  unless  the  decision 
5  of  the  secretary  shall  be  delayed  more  than 
*  ninety  *days  from  the  date  of  such  appeal 
in  case  of  an  entry  at  any  port  east  of  the 
Rocliy  Mountains,  or  more  than  five  months 
in  case  of  an  entry  west  of  those  moun- 
tains." 

This  act  of  1S64  added  a  new  restriction, 
namely,  that  an  action  should  not  lie  until  a 
certain  proceeding  Lad  been  prosecuted  In  the 
treasury  department.  It  did  not  abolish  the 
common-law  action,  but  established  the  rule 
of  the  finality  of  the  collector's  decision,  unless 
appealed  from  In  a  certain  way.  Many  rea- 
sons existed  for  this  statute,  as  in  addition 
to  the  former,  such  as  the  doing  away  with 
prospective  protests,  and  the  securing,  when 
the  goods  were  warehoused,  of  early  notifica- 
tion to  the  government  of  objections  to  the 
duties,  if  any.  Instead  of  being  delayed  until 
protest  made  on  payment  when  the  goods  were 
withdrawn;  but  it  is  enough  that  this  court 
has  already  ruled  that  sections  2931  and  3011 
co-exist,  and  must  be  construed  together.  U. 
f5.  V.  Schleslnger,  120  U.  S.  109,  114,  7  Sup. 
Ct.  442.  The  language  of  Judge  Lowell  in 
Schleslnger's  Case,  on  circuit  (14  Fed.  682, 
6S4),  is  apposite 

"It  is  safe  to  say,  I  thinlc,  that  no  case  has 
been  decided  in  which,  under  objection,  a 
plaintiff  has  ever  recovered  of  a  collector,  or 
of  any  one  else,  a  payment  which  was  not.  In 
the  legal  sense,  coerced.  It  is  not  mentioned 
In  every  case,  because  it  is  one  of  those  fa- 
miliar facts  which  are  taken  for  granted. 
Does  the  act  of  18G4  (now  Rev.  St  §  2931) 
cliange  all  this?  I  thinli  not.  That  act  is  not 
an  enabling,  but  a  limiting  and  restricting, 
act.  It  does  not  purport  to  tell  us  when  an 
action  may  be  maintained,  but  only  that  the 
decision  of  the  department  shall  be  final  unless 
^rtain  things  be  done." 

It  may  be  observed  that  two  written  protests 


or  notices  of  specific  objections  were  not  gen- 
erally, if  ever,  necessary,  for  the  notice  i"©- 
quhred  by  section  2931  might  be  given  at  the 
time  of  paying  the  money. 

The  Revised  Statutes  did  not  change  the  ac- 
tlon  recognized  by  the  act  of  1845,  substantial- 
ly, or  relax  any  of  its  requirements;  and  al- 
though It  is  true,  as  said  in  Arnson  v.  Murphy, 
109  U.  S.  238,  3  Sup.  Ct.  184,  that  the  specified 
action  was  regulated  by  express  statutory  pro-jr 
visions,  yet  the  conditions  that  the*payment» 
must  be  made  under  protest,  and  to  obtain  the 
goods,  still  remained,  and  so  it  has  been  sev- 
eral times  decided.  Porter  v.  Beard,  124  U.  S. 
429,  8  Sup.  Ct.  554;  U.  S.  v.  Schleslnger,  120 
U.  S.  109,  7  Sup.  Ct.  442. 

The  question  really  is  then  whether  the  re- 
strictions were  relaxed  by  the  act  of  Februai-y 
27,  1877  (19  Stat.  240).  That  act  is  entitlt?d 
*'An  act  to  perfect  the  revision  of  the  statutes 
of  the  United  States,  and  of  the  statutes  i^ 
latlng  to  the  District  of  Columbia,"  and  de- 
clares **that  for  the  pui-pose  of  correcting  er- 
rors and  supph'ing  omissions  in  the  act  en- 
titled *An  act  to  revise  and  consolidate  tlie 
statutes  of  the  United  Stiites  in  foi"ce  on  the 
first  day  of  December,  Anno  Domini,  one  thou- 
sand eight  hundred  and  seventy-three,'  so  as 
to  make  the  same  truly  express  such  laws,  the 
following  amendments  are  hereby  made  there- 
in. ♦♦  ♦  Section  three  thousand  and  elev- 
en is  amended  by  strilking  out  all  after  the 
word  'protest'  In  the  eighth  line,  and  by  add- 
ing the  woi'ds  'and  appeal  siiall  have  been 
talcen  as  prescribed  In  section  twenty-nine 
hundred  and  thirty-one.*"  This  made  sec^ 
tion  3011  read  as  follows:  **Any  person  who 
shall  have  made  payment  under  protest  and  in 
order  to  obtain  possession  of  merchandise  iiu- 
ported  for  him,  to  any  collector,  or  person  act- 
ing as  collector,  of  any  money  as  duties,  when 
such  amount  of  duties  was  not,  or  was  not 
wholly,  authorized  by  law,  may  maintain  an 
action  in  the  nature  of  an  action  at  law,  which 
shall  be  triable  by  jury,  to  ascertain  the  valid- 
ity of  such  demand  and  payments  of  duties,, 
and  to  recover  baclc  any  excess  so  paid.  But 
no  recovery  shall  oe  allowed  in  such  action 
unless  a  protest  and  appeal  shall  have  been 
taken  as  prescrit>ed  In  section  twenty-nine 
hundred  and  thirty -one." 

This  amendment  was  held  bj  the  circuit 
court  of  appeals  to  have  revolutionized  the 
law  as  to  the  recovei-y  back  of  moneys  volun- 
tarily paid,  and  to  allow  payments  made  with- 
out objection  to  be  recovered.  If  grounds  of 
objection  were  afterguards  discovered.  And 
yet  the  statute,  as  amended,  preserved  the  ex- 
press requirement  that  payments,  to  be  recov- 
ered back,  must  be  made  "under  protest  and 
in  order  to  obtain  possession"  of  the  goods.© 
In  other  words,  the  amendment  ^preserved  sot" 
much  of  the  act  of  lS4o  as  announced  the  com- 
mon-law rule  and  omlUed  so  much  as  estab- 
lished new  restrictions,  referring  instead  to  the 
restrictions  of  1864.  If  the  intention  had  been 
to  change  the  common-law  ^^^^  Jj^>|<)^ 


Digitized  by  ^ 


PARSONS  «.  VENZKB. 


27 


-''nncler  protest*'  woidd  bave  been  ttrlcken  out, 
4uid  it  seems  to  oie  a  moat  dangerous  and 
wholly  Inadmissible  rule  of  construction  to 
treat  tbem  as  accidentally  retained  traces  of 
something  tbat  had  ceased  to  be.  The  words 
*'at  or  before  the  payment"  were  omitted,  but, 
as  already  said«  these  were  merely  declaratory 
and  redundant,  and  that  was  undoubtedly  the 
reason  of  the  omission.  The  Ust  clause  of 
section  3011,  as  amended,  refers  to  the  notice 
In  writing  required  by  section  2031,  and  is 
simply  a  cross  leference  to  the  additional  re- 
quirement that  the  treasury  proceeding  shall 
be  had  before  the  action  is  commenced.  In  my 
opinion,  the  action  remained  an  action  In  the 
nature  of  a  common-law  action,  and  governed 
by  the  principles  of  the  common  law,  except 
as  otherwise  spedflcally  provided.  Indeed, 
section  3011,  as  it  now  stands,  is  unambiguous 
on  its  face,  and  does  not  call  for  construction, 
unless  in  respect  of  the  character  of  the  pro- 
test; and  that  need  not  be  considered,  as  tlie 
finding  of  facts  must  be  taken  to  mean  that 
no  protest  at  all  was  made  at  the  time  these 
duties  were  paid,  and  the  pieces  of  Iron  ob- 
tained by  the  importer.  I  cannot  accept  the 
conclusion  that  under  this  act  the  Importer 
can  recover  on  a  payment  not  made  under 
duress,  and  think  that  such  duress  cannot  be 
said  to  exist.  In  the  absence  of  any  objec- 
tion to  making  the  payment 

I  therefore  dissent  from  the  opinion  and 
judgment  of  the  court,  and  am  authorized  to 
say  that  Mr.  Justice  FIELD,  Mr.  Justice 
HARLAN,  and  Mr.  Justice  BRfiWBB  concur 
In  this  dissent 


(IM  U.  S.  89) 

PARSONS  V.  VENZKE  et  at 

(November  2,  188G.) 

No.  264. 

Public  Lands— Pbb-bmption  Entry— Oa!ccbli.a. 
TioN— Confirmation  of  Entbiss, 

1.  The  commLisioner  of  the  general  land  of- 
fice or  the  secretary  of  the  interior  has  power 
to  cancel  and  set  aside  a  pre-emption  entry  aft- 
er the  local  land  oilicers  nave  approved  the  ev- 
idences of  settlement  and  improvement,  receiv- 
-ed  the  purchase  money,  and  issued  the  receiver's 
final  receipt  61  N.  W.  1086,  affirmed.  Or- 
-chard  v.  Alexander,  16  Sup.  Ct  035,  157  U.  S. 
372,  followed. 

2.  The  act  of  March  3,  1891  (26  Stat  1008) 
I  7,  confirming  all  entries  made  under  pre-emp- 
tion and  other  laws  in  which  certificates  have 
been  issued  after  final  proof  and  payment,  to 
which  there  arc  no  adverse  claims  prior  to  final 
entry,  and  which  have  been  sold  or  incumbered 
for  valuable  consideration  to  bona  fide  purchas- 
ers or  incumbrancers  prior  to  March  1,  1888, 
does  not  apply  to  an  entry  which  had  been  can- 
celed for  fraud  before  its  enactment  Gl  N. 
W.  1036,  affirmed. 

In  Error  to  the  District  Court  of  Richland 
County,  State  of  North  Dakota. 

On  July  25.  1802,  the  United  States  issued  a 
patent  for  the  land  in  controversy  to  Gustav 
Venzke,  one  of  the  defendants  In  error.  The 
other  defendants  in  error  are  his  mortgagees. 
On  January  11,  1SS3,  one  Willis  B.  Simpkins 
oade  a  pre-«niptlon  entry  of  the  land,  and  re- 


ceived a  receiver's  final  receipt,  the  land  at 
that  time  being  public,  and  subject  to  pre- 
emption entry  under  the  laves  of  the  United 
States.  On  February  8, 1883,  he  conveyed  the 
land  to  Charles  J.  Wolfe,  through  whom,  by 
foreclosure  of  a  mortgage,  pUintiff  in  error  ac- 
quired her  title.  o 
•On  September  26,  1884,  W.  W.  Mcllvain,  a? 
special  agent  of  the  land  department  of  the 
United  States,  reported  to  the  commissioner  of 
the  general  land  office  at  Washington,  as  the 
result  of  his  investigations,  that  the  pre-emp- 
tion entry  of  Simpkins  had  been  fraudulently 
and  unlawfully  made.  Proceedings  for  an  in- 
vestigation of  this  charge  were  ordered  before 
the  local  land  officers.  Notice  was  duly  given 
by  publication.  Simpkins  made  no  appear- 
ance, but  the  plaintiff  In  error  appeared  by  at- 
torneys. The  investigation  was  carried  on  In 
the  local  land  ofiUce,  and  thereafter  In  the  gen- 
eneral  land  oflice  at  Washington,  and  the  pro- 
ceedings reviewed  by  the  secretary  of  the  inte- 
rior, the  plaintiff  In  error  being  a  party  to  all 
those  i^oceedlngs.  They  resulted  In  a  can- 
cellation of  the  entry  on  the  ground  that  it  had 
been  fraudulently  and  unlawfully  made,  and  the 
land  was  rostored  to  the  public  domain. 

Thereafter  Venzke  took  those  proceedings 
which  culminated  in  the  patent  whereupon  the 
plaintiff  in  error  commenced  this  suit  in  the 
district  conrt  of  Richland  county,  N.  D.,  to 
have  him  charged  as  trustee  of  the  legal  title 
for  her  benefit.  In  that  court  a  decree  was  en- 
tered In  favor  of  the  defendants,  which,  having 
been  afl^rmed  by  the  supreme  court  of  the 
state  (61  N.  W.  1036),  has  been  brought  here 
on  writ  of  error. 

On  March  8,  1891,  congress  passed  an  act  (26 
Stat  1098),  section  7  of  which  contains  thl» 
provision: 

**And  all  entries  made  under  the  pre-emption, 
homestead,  desert-land,  or  timber  culture  hiws, 
in  which  final  proof  and  payment  may  have 
been  made  and  certificates  issued,  and  to  which 
there  are  no  adverse  claims  originating  prior 
to  final  entry  and  which  have  been  sold  or  In- 
cmnbered  prior  to  the  first  day  of  March,  eigh- 
teen hundred  and  eighty-eight,  and  after  final 
entry,  to  bona  fide  purchasers,  or  incumbran- 
cers, for  a  valuable  consideration,  shall,  unless, 
upon  investigation  by  a  government  apjent 
fraud  on  the  part  of  the  purchaser  has  booa 
found,  be  confirmed  and  patented  upon  proRcn- 
tidon  of  satisfactory  proof  to  the  land  depart- 
ment of  such  sale  or  Incumbrance." 

Seth  Newman,  for  plaintiff  in  error.  W.  H. 
Standish,  for  defendants  in  error. 

^' 
•Mr.    Justice   BREWER,   after   stating   tbtT 

facts  in  the  foregoing  language,  delivered  the 

opinion  of  the  court. 

Counsel  for  plaintiff  in  error  challenge  tbe 

power  of  the  commissioner  of  the  general  land 

office  or  the  secretary  of  the  interior  to  cancel 

and  set  aside  a  pre-emption  entry  after  the  local 

land  officers  have  approved  tie  evidences  offer 

ed  of  settlement  and  improvement  received  the 

purchase  mon^,  and  Issued  the  recelver*s  final 


28 


17  SUPREME  COURT  REPORTER. 


leoelpt  They  contend  tbat,  except  In  certain 
specified  cases,  which  are  not  material  for  con- 
sideration here,  the  action  of  the  local  land  of- 
ficers concludes  the  goTemment,  and  the  gen- 
eral land  ofiice  has  no  Jurisdiction  to  super- 
vise such  action  or  correct  any  wrongs  done  in 
the  entry. 

Subsequently  to  the  issuing  of  the  writ  of  er- 
ror in  this  case,  this  precise  question  was  pre- 
sented to  this  court  (Orchard  v.  Alexander,  157 
U,  S.  872,  15  Sup.  Ct  635),  and  the  Jurisdiction 
of  the  land  department  was  affirmed;  a  Juris- 
diction not  arbitrary  or  unlimited,  nor  to  be  ex- 
ercised without  notice  to  the  parties  interested, 
nor  one  beyond  Judicial  review  under  the  same 
conditions  as  other  orders  and  rulings  of  the 
land  department 

In  this  case  the  entryman  was  brought  In  by 
due  publication  of  notice,  and  the  real  party 
in  interest  appeared.  The  contest  was  carried 
through  the  land  department  from  the  lowest 
to  the  highest  officer,  and  there  Is  nothing  in 
tlie  record  which  brings  the  case  within  the 
rules  so  often  laid  down  for  a  Judicial  reversal 
of  the  decisions  of  that  department 

Much  reliance  Is  placed  upon  the  seventh 
section  of  the  act  of  March  3,  1891,  supra,  and 
it  is  contended  that  before  any  adverse  rights 
were  created  congress  ratified  and  confirmed 
the  entry  made  by  Simpkins.  We  think  that 
statute  inapplicable.  It  was  passed  long  after 
8  the  action  of  the  land  department  In  canceling 
*  the  entiy  and  restoring  the  land  to  tbe*public 
domain,  and  when  there  was  no  subsisting  en- 
tiy to  be  confirmed.  The  theory  of  the  plain- 
tiff In  error  Is  that  the  act  applies  to  all  entries 
which  had  ever  been  made  prior  thereto,  wheth- 
er subsisting  or  canceled.  But  clearly  it  refers 
to  only  subsisting  entries.  An  entry  is  a  con- 
tract Whenever  the  local  land  officers  ap- 
prove the  evidences  of  settlement  and  Improve- 
ment and  receive  the  cash  price,  they  issue  a 
receiver's  receipt  Thereby  a  contract  is  en- 
tered Into  between  the  United  States  and  the 
pre^mptor,  and  that  contract  Is  known  as  an 
entry.  It  may  be,  like  other  contracts,  void- 
able; and  Is  voidable  if  fraudulently  and  un- 
lawfully made.  The  effect  of  the  entry  is  to 
segi'egate  the  land  entered  from  the  public  do- 
main, and  while  subject  to  such  entry  it  cannot 
be  appropriated  to  any  other  person,  or  for  any 
other  purposes.  It  would  not  pass  under  a 
land  grant,  no  matter  how  Irregular  or  fraud- 
ulent the  entry.  When,  by  due  proceedings  In 
the  proper  tribunal,  the  entry  Is  set  aside  and 
canceled,  the  contract  is  also  terminated.  The 
voidable  contract  has  been  avoided.  There  Is 
no  longer  a  contract,  no  longer  an  entry,  and 
tlie  land  is  as  free  for  disposal  by  the  land  de- 
Ij.irtment  as  though  no  entry  had  ever  been  at- 
tempted. The  term  used  in  the  section,  "confirm- 
ed." implies  existin*;  contracts,  which,  though 
voidable,  have  not  been  avoided,  and  not  con- 
tracts which  once  existed,  hut  have  long  since 
ceased  to  be.  If  the  act  is  not  limited  to  exist- 
ing entries,  existing  contracts,  then  It  must  ap- 
ply to  all  entries,  ail  contracts,  no  matter  when 
made,  or  how  long  since  canceled,  or  what  rights 


have  been  acquired  by  others  since  the  cancel- 
lation. It  would  apply  to  an  entry  canceled 
years  before,  although  the  land  has  since  been 
entered  and  patented  to  another;  and  would 
carry  a  mandate  to  the  land  department  to  exe- 
cute a  patent  to  one  whose  claims  had  been  ad- 
Judged  fraudulent,  and  in  disregard  of  the 
rights  created  in  reliance  upon  that  adjudica- 
tion. No  such  Intention  can  be  imputed  to 
congress.  The  statute,  as  Its  language  implies, 
refers  only  to  existing  entries,  and  does  not 
reach  a  case  like  the  present 
The  Judgment  Is  affirmed. 


a64  U.  S.  81> 

UNITED  STATES  T.  McMAHON, 

McMAHON  T.  UNITED  STATES. 

(November  2.  1896.) 

Nos.  366,  357. 

Marshal's  Fbbs  —  Attbkdino  Examinatiokb  bv^ 
FOHB  Commission  BBS  —  Spbcial  Deputy  Mab- 

BHAL— TbANSPOUTIKO  CONVICTS— MlLBAeS^WAJi- 
BAMT  OF  COMMITMBNT. 

1.  A  marshal  attending  crimiaal  examina- 
tions in  separate  and  distinct  cases  upon  the 
same  day,  before  the  same  commissioner,  is  not 
entitled  to  fees  in  each  case,  but  only  to  the  two 
dollars  per  diem  allowed  by  Rev.  St  S  829.  But 
where  be  attends  examinations  before  two  dif- 
ferent commissioners  on  the  same  day,  he  is  en- 
titled to  a  fee  of  two  dollars  for  attendance  be- 
fore each  commissioner.  U.  S.  t.  Erwiu,  13 
Sup.  Ct,  443,  147  U.  S.  685,  applied. 

2.  Special  deputy  marshals,  appointed  to  aid 
supervisors  of  election,  are  not  entitled,  while 
on  duty,  to  extra  compensation  for  atteuduuce 
before  commissioners. 

3.  Under  Rev.  St.  §  829,  a  marshal  transport- 
ing convicts  from  his  district  to  a  prison  in  an- 
other district  within  the  same  state  is  entitled 
to  '^^  at  the  rate  of  10  cents  per  mile  for  him- 
self and  for  each  prisoner  and  necessary  guard. 

4.  Marahals  are  not  entitled  to  fees  for  serv- 
ing warrants  of  commitment.  U.  S.  v.  Tanner. 
13  Sup.  Ct.  436,  147  U.  S.  661,  followed. 

In  Error  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  S 

*  These  were  writs  of  error  sued  out  by  both* 
parties,  to  review  a  Judgment  of  the  circuit 
court  of  appeals  for  the  Second  circuit,  af- 
firming, except  in  one  particular,  a  Judgment 
of  the  circuit  court  for  the  Southern  district 
of  New  York  for  $4,843.60  in  favor  of  the  pe- 
titioner, McMahon,  for  fees  and  disburse- 
ments as  marshal  for  that  district  from  July 
7,  1885,  to  January  12,  1890.  The  opinion  of 
the  court  of  appeals  is  found  in  26  U.  S.  A  pp. 
687,  13  C.  C.  A.  257,  and  65  Fed.  976. 

The  assignments  of  error  tiled  by  both  par- 
ties are  set  out  in  the  opinion  of  the  court. 

Asst.  Atty.  Gen.  Dodge,  for  the  UniteJ. 
States.     R.  R.  McMahon,  for  McMahon. 

Mr.  Justice  BROWN  delivered  the  opinio'.* 
of  the  court. 

In  these  cases  the  government  assigns  a.4 
error: 

1.  The  allowance  of  a  charge  of  two  dol- 
lars per  day  for  attending  criminal  exam- 
inations in  separate  and  distinct  cases  upoi> 
the  same  day;  these  examinations  being  oo* 
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some  days  all  before  the  same  commissioner, 
and  on  others  before  different  commission- 
ers. The  evidence  does  not  disclose  how 
much  of  this  amount  is  applicable  to  each 
class  of  cases. 

By  Rev.  St.  S  829,  the  marshal  is  allowed 
"for  attending  the  circuit  and  district  courts, 
•  *  •  and  for  bringing  in  and  committing 
prisonei-s  and  witnesses  during  the  term,  five 
dollars  a  day,*'  and  "for  attending  examina- 
ntlons  before  a  commissioner,  and  bringing 
fin,  guarding  and  retumhig  prisoners* char- 
ged with  crime,  and  witnesses,  two  dollars  a 
day;  and  for  each  deputy,  not  exceeding 
two,  necessarily  attending,  two  dollars  a 
day."  If  the  fee  were  two  dollars  for  at- 
tending examinations  simply,  it  might  well 
be  held  that  he  was  entitled  to  that  amount 
for  each  examination,  though  there  were  a 
dozen  in  a  single  day;  but,  as  the  allowance 
Is  not  for  each  examination,  but  for  each 
day,  we  thinic  it  clear  that  the  marshal  is 
only  entitled  to  a  single  fee.  It  is  scarcely 
possible  to  suppose  that  he  would  be  allow- 
ed but  five  dollars  for  attending  court,  ir- 
respective of  the  number  of  cases  disposed 
of  or  of  the  number  of  prisoners  brought  in 
and  committed,  and  yet  be  allowed  separate 
fees  in  each  case  before  a  commissioner, 
which,  in  the  aggregate,  might  be  double  the 
amount  allowed  for  attending  court  Mc- 
Cafferty  v.  U.  S..  2G  Ct  CI.  1. 

But  when  a  marslial  attends  examinations 
before  two  different  commissioners  on  the 
same  day,  we  thinic  he  is  entitled  to  his  fee 
of  two  dollars  for  attendance  before  each 
commissioner.  In  the  case  of  U.  S.  v.  Er- 
win,  147  U.  S.  685,  13  Sup.  Ct  443,  we  held 
that  a  district  attorney  was  entitled  to 
charge  a  per  diem  for  services  before  a  com- 
missioner upon  the  same  day  that  he  was 
allowed  a  per  diem  for  attendance  upon 
court,  and  the  argument  controlling  our  opin- 
ion in  that  case  is  equally  applicable  here. 
It  is  true  that  in  that  case  the  charge  was 
for  attending  before  the  court  and  before  a 
single  commissioner  upon  the  same  day;  but 
where  the  officer  attends  before  two  or  more 
commissioners,  who  may  hold  their  sessions 
at  a  distance  from  each  other,  we  see  no  rea- 
son why  he  should  not  be  entitled  to  a  fee 
In  the  case  of  each  commissioner. 

2.  The  allowance  of  two  dollars  per  day  to 
special  deputy  marshals  for  attendance  be- 
fore a  commissioner  on  November  2.  188^>, 
"said  day  being  an  election  day."  The  finding  is 
that  for  his  service  upon  this  day  each  deputy 
marshal  received  a  per  diem  of  five  dollars.  It 
is  not  directly  found  by  the  circuit  court  that 
these  special  deputies  were  appointed  pursuant 
to  Rev.  St  i  2021,  tit  26.  but  as  it  is  so  admit- 
2  ted  in  the  briefs  of  counsel,  and  as  this  title 
•  makes  the* only  provision  for  the  appointment 
of  special  deputies,  we  may  assume  that  to  be 
the  tect  The  duties  of  such  special  deputies, 
who  are  appointed  by  the  marshal  to  aid  and 
assist  the  supervisors  of  oloftion,  are  fixed  by 
sections  2021 --'(rj3.     They  are.  in  general,  to 


keep  the  peace,  support  and  protect  the  super- 
visors of  the  election  in  the  discharge  of  their 
duties,  preserve  order,  to  arrest  and  take  into 
cutody  any  person  offending  against  the  iaw^ 
when  (section  2023)  *'the  person  so  arrested 
sliall  forthwith  be  brought  before  a  commis- 
sioner ♦  •  •  for  examination  of  the  offenses 
alleged  against  him."  By  section  2031,  •there 
sliaU  be  allowed  and  paid  to  •  ♦  ♦  each 
special  deputy  marshal  who  is  appointed  and 
performs  his  duty  under  the  preceding  provi- 
sions, compensation  at  the  rate  of  five  dollars 
per  day  for  each  day  he  is  actually  on  duty, 
not  exceeding  ten  days." 

As  it  appears  by  these  sections  that  the 
attendance  of  the  deputy  before  the  coin- 
mlssioner  is  incidental  to  his  service  in  ar> 
resting  the  fraudulent  voter  and  taking  him 
before  the  commissioner,  we  think  It  is  cov- 
ered by  the  per  diem  provided  by  sediou 
2031.  The  allowance  of  five  dollars  per  day 
was  evidently  intended  to  be  fuU  compensation 
for  all  services  performed  by  him  as  such  depu- 
ty.    The  assignment  is  well  taken. 

3.  Exception  is  also  taken  to  the  allowance 
of  fees  at  the  rate  of  10  cents  per  mile  for 
transporting  convicts  from  New  York  City  to 
the  state  penitentiary  in  Erie  county,  Ln  the 
Northern  district  of  New  York,  instead  of  the 
actual  expense  of  such  transportation.  By 
Rev.  St.  §  820,  the  marshal  is  allowed  "for 
transportiug  criminals,  ten  cents  a  mile  for 
himself  and  for  each  prisoner  and  necessary 
guard,"  with  the  following  exception:  "Fur 
transporting  criminals  convk:ted  of  a  crime  in 
auy  district  or  territory,  where  there  is  no  peni- 
tentiary available  for  the  confinement  of  con- 
victs of  the  United  States,  to  a  prison  in  an- 
other district  or  territory  designated  by  the 
attorney-general,  the  reasonable  actual  ex- 
pense of  the  transportation  of  the  criminals, 
the  marshal  and  the  guards,  and  the  necessary 
subsistence  and  hire."  It  appears  that  no  pris- 
on in  the  state  of  New  York  has  been  express- 
ly designated  by  the  attorney  general  for  the^ 
^confinement  of  federal  convicts,  but  by  the« 
state  law  it  is  the  duty  of  the  keepera  of  state 
prisons  to  receive  and  keep  such  convicts  when 
sentenced  to  Imprisonment  thereUi  by  any  court 
of  the  United  States  sitting  within  the  state. 
Literally,  the  service  charged  for  in  tliis  case 
does  not  fall  within  the  second  paragraph  of  the 
above  section,  since  it  does  not  appear  that 
there  is  no  penitentiary  available  within  the 
Southern  district  of  New  York;  nor  does  it  ap- 
pear that  the  penitentiaiy  \b  Erie  couuty  has 
been  designated  by  the  attorney  general  for 
the  confinement  of  federal  convicts. 

There  are  other  provisions  of  law,  however, 
which  it  is  necessary  to  consider  in  this  con- 
nection. By  Rev.  St.  §  5540,  originally  enact- 
ed in  1856,  •'where  a  judicial  district  has  been 
or  may  hereafter  be  divided  [New  York  was 
originally  a  single  district,— 1  Stat.  73],  the  cir- 
cuit and  district  courts  of  the  United  States 
shall  have  power  to  sentence  any  one  convicted 
of  an  offense  pimlshable  by  imprisonment  at 
hard  labor  to  the  penltentiarv  within  the  st^|^ 
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though  It  be  out  of  the  Judicial  district  In  whldi 
the  conviction  Is  had."  Moreover,  hy  Rev.  St 
i  5541,  originally  enacted  In  1865,  *1n  every 
case  where  any  person  convicted  of  Koy  offense 
agahist  the  United  States  is  sentenced  to  im- 
prisonment for  a  period  longer  than  one  year, 
the  court  •  •  •  may  order  the  same  to  be 
executed  in  any  state  jail  or  penitentiary  with- 
in the  district  or  state  where  such  court  is 
held/*  etc.;  and  l^  Re^.  St.  S  5542,  a  similar 
provision  is  made  where  the  convict  la  sen- 
tenced to  imprisonment  and  confinement  to 
hard  labor. 

By  a  subsequent  act  of  July  12, 1876  (19  Stat 
88),  amending  Rev.  St.  §  5546,  convicts  "whose 
punishment  is  imprisonment  in  a  district  or 
territory   where,    at    the   time    of   conviction, 

•  •  ♦  there  may  be  no  penitentiary  or  jail 
suitable  for  the  confinement  of  convicts,  or 
available  therefor,  shall  be  confined  •  •  • 
in  some  suitable  Jail  or  penitentiary  in  a  con- 
venient state  or  tenitory  to  be  designated  by 
the  attorney-general,"  in  which  case  the  mar- 
shal is  only  allowed  the  reasonable  actual  ex- 
penses of  transportation,  etc.;   ''but  if,  in  the 

2  opinion  of  the  attorney-general,  the  expense  of 

•  transportation   from    any   state     •     ♦     ♦     in 

which  there  is  no  penitentiary,  win  exceed  the 

cost  of  maintaining  them  hi  Jail  in  the  state, 

♦  ♦  ♦  then  it  shall  be  lawful  so  to  confine 
them  therein  for  the  period  designated  in  their 
respective  sentences."  We  see  no  reason  to 
suppose  that  this  act  was  intended  to  repeal 
Rev.  St.  S§  5540-5542,  since  the  act  is  a  mere 
re-enactment  of  original  section  5546,  enacted  in 
1804  (one  year  before  section  5541),  except  that 
it  permits  the  place  of  confinement  of  the  con- 
vict to  be  changed  whenever  the  penitentiary  to 
which  he  Is  sentenced  becomes  unsuitable  or  un- 
available at  any  time  durhig  the  term  of  im- 
prisonment; and  by  a  further  clause  permission 
is  given  the  attorney  general  to  change  the 
place  of  imprisonment  whenever  it  is  necessary 
for  the  preservation  of  the  health  of  the  pris« 
oner,  or  the  place  of  confinement  becomes  tose- 
cure,  or  the  prisoner  is  cruelly  or  improperly 
treated. 

Upon  the  other  hand,  it  appears  to  us  that 
it  was  the  intention  of  congress  that  these  sev- 
eral provisions  should  be  read  together,  and 
that  the  restriction  of  the  marshal  to  his  ex- 
penses of  transportation  was  only  designed  to 
apply  where  the  attorney  general  has  found  that 
there  Is  no  available  penitentiary  within  the 
flistrict,  and  has  deslj^mated  a  prison  in  another 
district  for  that  purpose.  It  does  not  neces- 
sarily follow  that  because  a  portion  of  his 
navel  was  outside  his  district,  he  Is  limited  to 
his  expenses,  sincp  the  first  paragraph  of  sec- 
tion S29,  above  quoted,  Is  a  general  provision 
allowing  him  mileage  with  the  exception  pro- 
vided for  in  the  next  paragraph.  As  the  travel 
was  actnally  made,  the  marshal  Is  presumed  to 
have  en  mod  his  miUage,  and  the  burden  is  up- 
on the  goveruniont  to  show  that  the  transporta- 
tion falls  within  the  excepted  clause.  While 
ihe  authority  of  the  marshal,  as  such,  is  con- 
fined to  his  district  it  may  be  lawfully  extend- 


ed  by  the  United  States  to  other  districts  for 
special  purposes;  such,  for  histance,  as  the  serv- 
ice of  a  subpoena,  for  which  It  has  usually  been 
held  the  marHhal  was  entitled  to  mileage, 
though  the  Bervioe  was  noade  outside  his  dis- 
trict. 

Sections  6640-6542  were  apparently  designed 
to  apply  to  cases  where  the  state  contains  more^ 
than  one  district  while^section  5546  was  prob-* 
ably  intended,  notwithstandhig  the  use  of  the 
words  "district  or  territory,"  in  the  first  clause, 
to  apply  to  the  not  infrequent  cases  where  there 
is  no  suitable  penitentiaiy  within  the  state,  in 
which  case  the  court  is  authorized  to  commit 
the  convict  to  some  suitable  penitentiaty  'In  a 
convenient  state  or  territory,  to  be  designated 
by  the  attorney-general."  This  power  has  been 
frequently  exercised  by  courts  of  the  Western 
states  by  committing  prisoners  to  penitentiaries 
in  the  Northern  or  Eastern  states.  Where  the 
penitentiary  is  located  In  the  same  state,  it 
would  seem  reasonable  that  the  marshal  should 
be  entitied  to  his  mileage,  though  the  state  pris- 
on may  happen  to  be  hi  another  district;  since 
it  may  be,  in  fkct  quite  as  near  to  the  place 
where  his  court  is  held  as  it  is  to  the  place 
where  the  court  is  held  In  the  district  of  its  ac- 
tual location. 

Why  these  convicts  were  sent  to  a  peniten- 
tiary outside  the  district  in  which  they  were 
tried  does  not  appear,  but  we  are  l)ouud  to  pre- 
sume that  the  action  of  the  court  in  that  par- 
ticular was  taken  for  a  good  and  sufficient 
reason,  and  was  dictated  by  what  it  conceived 
to  be  the  best  interests  of  the  government 
As,  under  sections  5541  and  5542,  it  was  with- 
in the  discretion  of  the  court  to  sentence  the 
convicts  to  any  penitentiary  within  the  state, 
the  mileage  was  properly  allowed. 

4.  The  last  item  to  which  exception  is  taken 
by  the  government  Is  to  a  charge  of  two  dol- 
lars for  serving  temporary  and  final  warrants 
of  conmiltment  As  the  court  had  previously 
disallowed  a  charge  of  $503  for  serving  tem- 
I)orary  warrants  of  commitment  the  allowance 
of  this  item  was  probably  an  oversight  In  U. 
S.  V.  Tanner.  147  U.  S.  681.  13  Sup.  Ct  436, 
we  held  that  the  marshal  was  not  entitled  to 
charge  for  mileage  in  serving  warrants  of  com- 
mitment upon  the  ground  that  he  was  al- 
lowed 10  cents  mileage  for  his  own  transporta- 
tion and  that  of  his  prisoner,  and  that  the 
delivery  of  such  warrants  to  the  warden  of  the 
penitentiary  was  not  a  "service,"  within  the 
meaning  of  section  829.  We  have  se^i  no  rea- 
son to  change  our  views  in  that  particular. 
The  word  "service,"  in  this  connection,  ordi- 
narily implies  somethhig  in  the  nature  of  an« 
•act  or  proceeding  adverse  to  the  party  served,? 
or  of  a  notice  to  him,  and,  we  think,  was  not 
intended  to  cover  the  case  of  a  warrant  de- 
posited with  the  warden  of  a  penitentiary  as 
a  voucher  or  authority  for  detaining  the  pris- 
oner. Moreover,  it  is  scarcely  possible  that 
congress  could  have  intended  to  allow  the  mar- 
shal 10  cents  a  mile  for  his  own  travel  when 
accompanying  a  prisoner,  and  at  the  same  time 
to  allow  him  6  cents  for  carrying  the  warrant 
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of  commitment  with  him;  or  to  allow  bim  50 
cents  for  a  commitment  of  the  {Hiaoner  and  also 
$2  for  serving  a  warrant  of  commitment,  when 
the  commitmuit  would  not  be  valid  without 
the  warrant,  and  the  commitment  and  service 
of  the  warrant  are  contemporaneous  acts.  As 
the  per  diem  of  the  marshal  for  attendance  be* 
fore  the  com!  or  commissioner  Indudea  "the 
bringing  in,  guardhig,  and  retundng  prisoners 
charged  with  crime,"  and  as,  by  section  1080, 
''no  writ  is  necessary  to  bring  into  court  any 
prisoner  or  person  tn  custody,  or  for  remanding 
him  from  the  court  into  custody,  but  the  same 
shall  be  done  on  the  order  of  the  court  or  dis- 
trict attorney,  for  which  no  fee  shall  be  char- 
ged by  the  clerk  or  marshal,'*  and  no  such 
warrant  appears  to  be  necessary  under  the 
practice  in  the  state  of  New  York,  the  issue  of 
such  warrants;  except  perhaps  the  first  one, 
appears  to  be  unnecessary. 

In  the  case  of  the  writ  sued  out  by  Mc- 
Mahon,  the  plaintiff  assigns  as  error  the  ac- 
Uoa  of  the  court  of  appeals  in  rejecting  a 
charge  for  serving  temporary  warrants  of  com- 
mitment Issued  by  a  commissioner;  but,  as  this 
is  covered  by  the  point  last  decided,  it  is  un- 
necessary to  consider  it 

It  results  that  in  the  case  of  U.  S.  v.  Mc- 
Mahon  the  Judgment  of  the  court  of  ai^als 
must  be  reversed,  and  the  case  remanded  tor  a 
new  Judgment  in  oonformlly  with  this  opinion. 


(164  U.  S.  76) 

Mcelroy  et  ai.  v.  united  states. 

(November  2,  1896.) 
No.  402. 

CONSOLIDATIO^r  OF  INDICTMENTS. 

1.  Rev.  St.  §  1024,  allowing  the  court  to  con- 
solidate indictments  found  upon  several  char- 
ges against  any  person  for  the  same  act  or  acts, 
or  two  or  more  acts  of  the  same  class  of  of- 
fenses, which  may  be  properly  joined,  does  not 
authorize  the  consolidation  of  indictments  in 
such  a  way  that  some  defendants  may  be  tried 
at  the  same  time  with  other  defendants  charged 
with  an  additional  crime  different  from  that  for 
which  all  are  tried. 

2.  In  case  of  conviction  under  snch  nnauthor- 
ized  indictments,  judfrment  will  be  reversed  on 
appeal,  even  though  there  is  nothing  in  the  rec- 
ord positively  showing  that  defendants  were 
prejudiced  or  embarrassed  in  their  defense  by 
the  course  pursued. 

In  Error  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Wm.  M.  Cravens,  for  plaintiffs  in  error. 
Asst.  Atty.  Gen.  Dickinson,  for  the  United 
States. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court. 

George  McElroy,  John  C.  W.  Bland,  Henry 
IJook,  Charies  Hook,  Thomas  Stufflebeam, 
and  Joe  Jennings  were  indicted  in  the  cir- 
cuit court  for  the  Western  district  of  Arkansas 
for  assault  with  intent  to  kill  Elizabeth  Mil- 
ler, April  16,  18^,  the  indictment  being  num- 


bered 6882;  also  for  assault  with  Intent  to 
kill  Sherman  Miller  on  the  same  day,  the  in- 
dictment being  numbered  5383;  also  for  ar- 
son of  the  dwelling  house  of  one  Eugene 
Miller,  May  1,  1804,  the  indictment  being 
numbered  5834.  Three  of  these  defendants.^: 
namely,  *6eorge  McElroy,  John  C.  W.  Bland,* 
and  Henry  Hook,  were  also  indicted  for  the 
arson  of  the  dwelling  house  of  one  Bruce 
MiUer,  AprU  10,  1804,  the  indictment  being 
numbered  4843.  It  does  not  appear  that  Jen- 
nUigs  was  tried.  The  court  ordered  the  four 
indictments  consolidated  for  trial,  to  which 
each  of  the  five  defendants  duly  excepted. 
Trial  was  then  had,  and  resulted  in  separate 
verdicts  finding  the  defendants  guilty,  and, 
after  the  overruling  of  motions  for  new  ti-lal 
and  in  arrest,  they  were  severally  sentenced 
on  each  indictment  to  separate  and  successive 
terms  in  the  penitentiary,  and  sued  out  this 
writ  of  error. 

The  consequence  of  this  order  of  consolida- 
tion was  that  defendants  Stufllel)eam  and 
Charles  Hook  were  tried  on  three  separate  in- 
dictments against  them  and  three  other  de- 
fendants, consolidated  with  another  indict- 
ment against  the  other  defendants  for  an  of- 
fense with  which  the  former  were  not  char- 
ged, while  an  indictment  for  feloniously  firing 
the  dwelling  house  of  one  person  on  a  certain 
day  was  tried  with  an  indictment  for  arson 
committed  a  fortnight  after  in  respect  of  the 
dwelling  house  of  another  person. 

Sectioh  1024  of  the  Revised  Statutes  is  as 
follows:  "When  there  are  several  charges 
against  any  person  for  the  same  act  or  trans- 
action, or  for  two  or  more  acta  or  transac- 
tions connected  together,  or  for  two  or  more 
acts  or  transactions  of  the  same  class  of 
crimes  or  offenses,  which  may  he  properly 
Joined,  instead  of  having  several  indictments 
the  whole  may  be  Joined  in  one  indictment  in 
separate  counts;  and  if  two  or  more  indict- 
ments are  found  in  such  cases,  the  court  may 
order  them  to  be  consolidated." 

The  order  of  consolidation  under  this  stat- 
ute put  all  the  coimts  contained  in  the  four 
indictments  in  the  same  category  as  if  they 
were  separate  counts  of  one  indictment,  and 
we  are  met  on  the  threshold  with  the  inquliy 
whether  counts  against  five  defendants  can 
be  coupled  with  a  count  against  part  of  them, 
or  offenses  charged  to  have  been  committed  by 
all  at  one  time  can  be  Joined  with  another  and 
distinct  offense  committed  by  part  of  them  at 
a  different  time. 

The  statute  was  much  considered  in  PointerJ! 
V.  U.  S.,*151  U.  S.  396,  14  Sr.p.  Ct.  410.  In^ 
that  case  the  defendant  was  charged  in  dif- 
ferent counts  with  two  murders  alleged  to 
have  been  committed  on  the  same  day,  and 
in  the  same  county  and  district,  and  moved 
to  quash  on  that  ground,  which  motion  was 
denied.  Before  the  case  was  opened  to  the 
Jury  for  the  government,  the  defendant  moved 
that  the  district  attorney  be  requh^d  to  elect 
on  which  count  of  the  indictment  he  would 
claim  a  conviction.     The  motion  wolQi^C'C 
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ruled,  and  he  was  required  to  go  to  trial  upon 
aU  the  counts.  Upon  the  conclusion  of  the 
eyldence  the  defendant  renewed  the  motion 
that  the  government  be  required  to  elect  upon 
which  count  of  the  Indictment  It  would  prose- 
cute him,  but  this  motion  was  overruled. 
The  Jury  found  separate  verdicts  of  guilty  of 
each  murder  as  charged  in  the  appropriate 
count  This  court,  speaking  through  Mr. 
Justice  Harlan,  said:  "While  recognizing  as 
fundamental  the  principle  that  the  court  must 
not  permit  the  defendant  to  be  embarrassed  In 
liis  defense  by  a  multiplicity  of  charges  em- 
braced in  one  hidictment  and  to  be  tried  by 
one  jury,  and  while  conceding  that  regularly 
or  usually  an  indictment  should  not  Include 
more  than  one  felony,  the  authorities  concur 
in  holding  that  a  Joinder  in  one  Indictment, 
in  separate  counts,  of  different  felonies,  at 
least  of  the  same  class  or  grade,  and  subject 
to  the  same  punishment,  is  not  necessarily 
fatal  to  the  indictment  upon  demurrer  or  upon 
motion  to  quash  or  on  motion  in  arrest  of 
Judgment,  and  does  not,  in  every  case,  by 
reason  alone  of  such  Joinder,  make  it  the  duty 
of  the  court,  upon  motion  of  the  accused,  to 
compel  the  prosecutor  to  elect  upon  what  one 
of  the  charges  he  will  go  to  trial."  It  was 
decided  that  it  could  not  be  held  from  any- 
thing on  the  face  of  the  indictment  that  the 
trial  court  erred  or  abused  its  discretion  in 
ovenniling  the  defendant's  motion  to  quash 
the  indictment,  or  bis  motions  for  an  election 
by  the  government  between  the  two  charges 
of  murder.  The  Indictment  showed  that  the 
two  murders  were  committed  on  the  same 
day,  in  the  same  county  and  district,  and  with 
the  same  kind  of  an  instrument;  and  these 
facts  Justified  the  trial  court  in  forbearing  at 
the  beginning  of  the  trial  to  compel  an  elec- 
o»tion.  And  when  the  evidence  was  closed  it 
•  appearec**therelrom  that  the  two  murders 
were  committed  at  the  same  place,  on  the 
same  occasion,  and  under  such  circumstances 
that  the  proof  in  respect  of  one  necessarily 
threw  light  upon  the  other;  and  that  **there 
was  such  close  connection  between  the  two 
felonies,  in  respect  of  time,  place,  and  occa- 
sion, that  it  was  difficult,  if  not  impossible, 
to  separate  the  proof  of  one  charge  from  the 
proof  of  another."  As  it  was  apparent  that 
the  substantial  rights  of  the  accused  were 
not  prejudiced  by  the  action  of  the  trial  coun, 
we  decllaed  to  revei*se  on  the  ground  of  error 
therein. 

It  will  be  perceived  that  the  two  offenses 
werc  charged  against  one  and  the  same  de- 
fendant, and  that  the  case  disclosed  such  con- 
currence as  to  place,  time,  and  circumstances 
as  rendered  the  proof  the  same  as  to  both,  and 
made  the  two  alleged  murders  substantially 
parts  of  the  same  transaction. 

In  the  case  at  bar,  the  two  indictments  for 
assault  with  Intent  to  kill  on  April  IG.  1894, 
and  the  indictment  for  arson  on  May  1,  1894, 
were  against  all  of  the  defendants,  while  the 
indictment  for  arson  committed  April  16,  1894, 
the  same  day  of  the  alleged  assaults  with  in- 


tent to  kin,  was  against  three  of  the  defend- 
ants and  not  against  the  others. 

On  the  face  of  the  Indictments  theFe  was  no 
oonnectloo  between  the  acts  charged  as  com- 
mitted April  16th,  and  the  arson  alleged  to 
have  been  committed  two  weeks  later,  on 
which  last  occasion  the  government's  testi- 
mony, according  to  the  record,  showed  that  the 
two  defendants  Charles  Hook  and  Thomas 
Stufflebeam  were  not  present  The  record  al- 
so discloses  that  there  was  no  evidence  offered 
tending  to  show  that  there  had  been  or  was  a 
conspiracy  between  defendants,  or  them  and 
other  parties,  to  commit  the  alleged  crimes. 

The  several  charges  In  the  four  hidictments 
were  not  against  the  same  persons,  nor  were 
they  for  the  same  act  or  transaction,  nor  for 
two  or  more  acts  or  transactions  connected  to- 
gether; and,  in  our  opinion,  they  were  not 
for  two  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses  which  might 
be  properly  Joined,  because  they  were  substan- 
tive offenses,  separate  and  distinct,  complete 
in  themselves,  and  independent  of  each  other,§ 
committed  at  different  times,  and*not  provable* 
by  the  same  evidence.  In  cases  of  felony  the 
multiplication  of  distinct  charges  has  been  con- 
sidered so  objectionable  as  tendhig  to  confound 
the  accused  hi  bis  defense,  or  to  prejudice  him 
as  CO  his  challenges,  in  the  matter  of  being 
held  out  to  be  habitually  crindnal.  In  the  dis- 
traction of  the  attention  of  the  Jury  or  other- 
wise, that  it  is  the  settled  rule  hi  England  and 
in  many  of  our  states  to  confine  the  Indictment 
to  one  distinct  offense,  or  restrict  the  evidence 
to  one  transaction.  Young  v.  Rex,  3  Term 
R.  98,  106;  Reg.  v.  Hey  wood,  Leigh  &  C.  451; 
Tindal,  0.  J.,  O'Connell  v.  Reg.,  11  Clark  & 
F.  241;  Reg.  v.  Ward,  10  Cox,  Cr.  Cas.  42; 
Rex  V.  Young,  Russ.  &  R.  280;  Reg.  v.  Lans- 
dale,  4  Fost.  &  F.  56;  Goodhue  v.  People,  94 
111.  37;  State  v.  Nelson,  8  N.  H.  105;  People 
V.  Aiken.  66  Mich.  470,  33  N.  W.  821;  Wil- 
liams V.  State.  77  Ala.  53;  State  v.  Hutchings, 
24  S.  C.  142;  State  v.  McNeill,  93  N.  C.  552; 
State  V.  Daubert,  42  Mo.  242;  1  Bisli.  Cr. 
Proc.  S  259.  Necessarily,  where  the  accused 
is  deprived  of  a  substantial  right  by  the  action 
of  the  trial  court,  such  action,  having  been 
properly  objected  to,  is  revlsable  on  error. 

It  is  dear  that  the  statute  does  not  authorize 
the  consolidation  of  indictments  in  such  a  way 
that  some  of  the  defendants  may  be  tried  at  tiio 
same  time  with  other  defendants  charged  with 
a  crime  different  from  that  for  which  all  are 
tried.  And,  even  if  the  defendants  are  the 
same  in  all  the  indictments  consolidated,  we 
do  not  think  the  statute  authorizes  the  joindiT 
of  distinct  felonies,  not  provable  by  the  same 
evidence,  and  In  no  sense  resulting  from  the 
same  series  of  acts. 

Under  the  third  cUiuse.  relating  to  several 
charges  "for  two  or  more  acts  or  transactions 
of  the  same  class  of  crimes  or  offenses."  It  Is 
only  when  they  •*may  be  properly  Joined"  that 
the  Joinder  Is  permitted,  the  statute  thus  leav- 
ing it  for  the  court  to  determine  wiietlier  In 
any  given  case  a  Joinder  of  two  or  moi-e^p^ 
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fenses  In  one  indictment  against  the  same  per- 
son *'ls  consistent  with  the  settled  principles  of 
criminal  law."  as  stated  in  Pointer's  Case. 

It  is  admitted  by  the  government  that  the 
judgments  against  Stuttlebeam  and  Charles 
Hook  must  be  reversed,  but  it  is  contended  that 
gj  the  Judgments  as  to  the  other  three  defendants 
*  should  be  affiimed,  because  there  is  nothing 
hi  the  record  to  show  that  they  were  prejudi- 
ced or  embarrassed  in  their  defense  by  the 
course  pursued.  But  we  do  not  concur  in 
this  view.  While  the  general  rule  Is  that 
counts  for  several  felonies  of  the  same  general 
nature,  requiring  the  same  mode  of  trial  and 
punishment,  may  be  Joined  in  the  same  indict- 
ment, subject  to  the  power  of  the  court  to 
quash  the  indictment  or  to  compel  an  election, 
such  joinder  cannot  be  sustained  where  the 
parties  are  not  the  same,  and  where  the  of- 
fenses are  hi  no  wise  parts  of  the  same  trans^ 
action,  and  must  depend  upon  evidence  of  a 
different  state  of  facts  as  to  each  or  some  of 
them.  It  ctinnot  be  said  in  such  case  that  all 
the  defendants  may  not  have  been  embarrass- 
ed and  prejudiced  in  their  defense,  or  that  the 
attention  of  the  jury  may  not  have  been  dis- 
tracted to  their  injury  in  passing  upon  distinct 
and  independent  transactions.  The  order  of 
consolidation  was  not  authoried  by  statute,  and 
did  not  rest  in  mere  discretion. 

Judgment  reversed  as  to  all  the  defendants, 
and  cause  remanded,  with  directions  to  grant  a 
new  trial,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 

Mr.  Justice  BREWER  and  Mr.  Justice 
PECKHAM  concurred  in  the  reversal  as  to 
Stufflcbeam  and  Charles  Hook  only. 
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BROWN  V.  UNITED  STATES. 
(November  16,  1886.) 
No.  381. 

APPEAL  —  SrPriCTENCT  OF  EXCEPTION  — IMPEACH- 
MENT OP  Witness— Chaugks. 

1.  An  exception,  taken  at  the  time  of  the  de- 
livery of  the  charge  of  the  court,  "to  all  the  re- 
marks of  the  coa»t  in  reference  to  the  impeach- 
ment of  a  witness  named,  and  *'to  that  part  of 
the  charge  in  regard  to  the  evidence  of*  such  wit- 
ness, is  auflicient.  Mr.  Justice  Brewer,  Mr.  Jus- 
tice Brown,  and  Mr.  Justice  Peckham  dissenting. 

2.  A  charge  declaring  it  to  be  a  necessary  con- 
dition of  the  admissibility  of  evidence  of  the 
general  bad  character  for  truth  of  a  witness 
whom  it  is  sought  to  impeach,  that  it  "must  be 
founded  ui)on  a  state  that  is  dispassionate;  must 
grow  out  of  the  dispassionate  judgment  of  men 
who  are  honest  men  and  good  men,  and  able 
and  competent  to  make  up  a  judgment  of  that 
kind";  and  that  "it  is  not  the  judgment  of  the 
bad  people,  the  criminal  element,  the  man  of 
crime,  that  is  to  fasten  upon  a  man  and  blacken 
his  name/* — is  error.  Mr.  Justice  Brewer,  Mr. 
Justice  Brown,  and  Mr.  Justice  Peckham  dis- 
senting. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Asst.  Atty.  Gen.  Dickinson,  for  the  United 
States. 

V.l7b.C. — 3 


Mr.  Justice  GRAY  delivered  the  opinion  of 
the  court 

This  was  an  indictment  charging  John 
Brown,  In  sepai'ate  counts,  with  the  murders,  by 
shooting,  of  Thomas  Whitehead  and  of  Joseph 
Poorlwy,  on  December  8,  1891,  at  the  Cherokee 
Nation,  in  the  Indian  Territory.  Two  succes- 
sive convictions  upon  this  indictment  were  set 
aside,  and  new  trials  ordered,  because  of  errone- 
ous rulings  and  Instructions  of  the  court  below, 
as  stated  in  the  opinions  of  this  court  reported 
in  150  U.  S.  93,  14  Sup.  Ct  37.  and  in  159  U. 
S.  100,  16  Sup.  Ct.  29. 

At  the  third  trial  the  government  introduced 
evidence  tending  to  show  that  the  defendant, 
being  19  years  of  age,  and  one  Hampton,  be- 
ing 17  years  old,  participated  in  the  killing  of 
Whitehead  and  Poorboy  In  a  shooting  affray 
about  9  or  10  o*clock  at  night  on  Deceml)er  8, 
1891;   that  the  defendant  and  Whitehead  were 
white  men,  and  Poorboy  and  Hampton  were 
Cherokee  Indians;   and  that  Hampton  had  since  e« 
been  killed  in  i^esistlng  arrest.     The  defendant  § 
was  *acqultted  by  the  jury  of  the  mm*der  ol  * 
Poorboy,   but  was  again  convicted  and  sen- 
tenced upon  the  count  for  the  killing  of  White- 
bead,  and  sued  out  this  writ  of  error. 

At  this  trial,  Sam  Manus,  being  called  as  a 
witness  for  the  government,  testified  that  on 
the  night  of  the  killing  the  defendant  and 
Hampton  came  into  his  house,  and  said  they 
had  killed  Whitehead  and  his  comrade,  and 
taken  their  firearms  and  three  silver  dollars  (all 
they  had)  from  Whitehead's  pocket,  and  show- 
ed the  witness  the  arms  and  money.  Manus 
further  testified  that  he  had  himself  been  con- 
victed and  sentenced  to  the  penitentiary  for  12 
months  for  resisting  an  ofllcer. 

Witnesses  called  by  the  defendant  testified 
that  the  reputation  of  Sam  Manus  for  truth  and 
veracity  was  bad  among  the  people  of  the 
neighborhood  where  he  lived.  Other  witnesses, 
called  in  rebuttal,  testified  that  his  reputation 
for  truth  and  veracity  was  good. 

Tlie  court  instructed  the  jury  that  if  "the 
parties,  or  either  one  of  them,  was  robbed  of 
l^roperty  or  money  after  being  killed,  that  be- 
comes a  potential  fact  in  the  case,  to  show 
that  there  was  a  willful  purpose  upon  the  part 
of  those  who  may  have  done  the  killing,*'  and 
that,  "if  those  parties  were  killed  for  the  pur- 
pose of  robbei-y,  the  very  fact  of  the  robbery 
shows  a  state  of  general  malevolence,  a  gen- 
eral wickedness  of  purpose,  and  a  general  de- 
sign to  do  wrong,  that  is  of  a  doubly  criminal 
character  in  showing  the  existence  of  this  ele- 
ment of  the  crime  of  murder.'*  The  defendant 
excepted  to  these  instructions. 

The  court  further  Instructed  the  Jury  as  fol- 
lows: "One  of  the  principal  witnesses  in  this 
case  is  Mr.  Sam  Manus.  He  comes  before  you 
and  swears  to  inculpatory  statements  made  by 
the  defendant  as  to  the  robbery.  He  swears 
to  you  as  to  the  statement  of  the  defendant  that 
he  got  three  dolhirs  in  silver.  He  swears  to 
you  in  reference  to  a  statement  made  by  the 
defendant  as  to  taking  the  firearms  of  these  men 
who  weie  killed.  That  shows  ar  lobbecv^lf^ 
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true.  Efforts  have  been  made  and  broni^t  to 
bear  here  to  break  down  his  evidence,— ^to  de- 
es stroy  his  evidence  before  you.— by  impeaching 
g  his  general  cliaracter  for  truth.  It  is  neces- 
*  sary,  in  the  interest  of*truth,  and  in  the  interest 
of  justice,  and  in  the  interest  of  the  enforce- 
ment of  the  law  In  this  jurisdiction,  that  I 
should  give  you  an  admonition,  and  the  one  I 
am  now  about  to  give  you:  That  Is  a  proper 
way  to  attack  a  witness.  It  is  a  proper  way 
to  destroy  his  evidence.  But  it  must  amount 
to  proof  of  a  certain  character.  It  must  show 
a  certain  condition.  It  is  a  method  that  is 
easily  resorted  to;  tliat  is  often  resorted  to.  I 
cite  these  conditions,  because  I  have  a  right  to, 
on  account  of  their  notoriety,— on  account  of  its 
bQlng  common  knowledge  before  you,  and  be- 
fore this  court,  that  under  the  law  I  can  take 
judicial  notice  of.  I  say  It  is  a  method  easily 
resorted  to,  often  resorted  to  in  this  jurisdiction 
and  resorted  to  as  often  when  it  Is  based  upon 
fraud,  upon  perjury,  and  upon  subornation  of 
pel-jury.  It  Is  a  method  of  attack  that  lets  In 
personal  spite,  neighborhood  grievances,  per- 
gonal animosity,  personal  bickering,  and  the 
personal  feeUngs  of  people.  It  opens  wide  the 
door  for  the  admission  of  all  these  things,  that, 
If  properly  considered,  go  to  cloud  the  Judg- 
ment of  men;  but  In  many  of  these  cases,  un- 
fortunately, they  are  the  very  seeds  from 
which  spring  the  judgment  of  the  witness  as 
CO  the  general  character  of  the  witness  who 
comes  before  you.  Now,  that  Is  not  the  source 
of  general  character.  Animosity,  the  feeling  of 
hatred,  nor  of  neighborhood  bickering,  that  may 
produce  a  feeling  of  animosity  against  a  man.  Is 
not  the  source  from  which  impeachment  by 
proof  of  general  bad  character  is  to  come.  It 
must  come  to  you  as  the  opinion  of  the  people 
in  the  neighborhood  where  the  man  Is  known, 
and  that  opinion  must  be  founded  upon  a  state 
that  is  dispassionate;  must  grow  out  of  the  dis- 
passionate judgment  of  men  who  are  honest 
men  and  good  men,  and  able  and  competent  to 
make  up  a  judgment  of  that  kind.  It  is  not 
the  Judgment  of  the  bad  people,  the  criminal 
element,  the  man  of  crime,  that  Is  to  fasten  up- 
on a  man  and  blacken  his  name.  That  Is  not 
the  state  of  case  that  would  show  you  that 
he  has  general  bad  character.  That  Is  not  the 
condition  that  must  come  to  you  when  the  at- 
tack Is  made  to  be  effective,  but  It  must  come 
to  you  as  an  honest  reflection  of  the  opinion  of 
the  people  generally  in  the  neighborhood  where 
«  the  man  lives  and  Is  known." 
?  *  The  defendant,  at  the  time  of  the  delivery  of 
the  charge,  and  before  the  jury  retired,  as  ap- 
pears by  the  bill  of  exceptions  allowed  by  the 
presiding  Judge,  alleged  exceptions  "to  all  the 
remarks  of  the  court  in  reference  to  the  im- 
peachment of  the  witness  Sam  Manus,*'  and 
•to  that  part  of  the  charge  in  regard  to  the 
evidence  of  Sam  Manus,"  and  thereby  distinct- 
ly and  sufficiently  excepted  to  the  InstiTictlon 
Just  quoted. 

There  was  conflicting  testimony  In  the  case 
as  to  what  took  place  in  the  affray  when 
Whitehead  and  Poorboy  were  klUed,  and  the 


government  much  rdled  on  subsequent  ad- 
mlsslcHis  Jjy  the  defendant,  as  testified  to  by 
Sam  Manus.  His  character  for  truth  and  ve- 
racity was  therefore  an  important  element  to 
be  considered  by  the  Jury  who  wctc  to  decide 
the  guilt  or  innocence  of  the  accused. 

The  jury  were  indeed  instructed.  In  terms 
of  themselves  unobjectionable,  that  the  general 
character  of  a  person  must  come  to  the  jury 
"as  the  opinion  of  the  people  in  the  neighbor- 
hood where  the  man  is  known,"  and  again,  in 
equivalent  phrase,  that  It  must  come  to  them 
"as  an  honest  reflection  of  the  opinion  of  the 
people  generally  In  the  neighborhood  where  the 
person  lives  and  is  known." 

Those  general  statements,  however,  were  ma- 
terially qualified  by  the  Intervening  definition 
that  "that  opinion  must  be  founded  upon  a 
state  that  Is  dispassionate;  must  grow  out  of 
the  dispassionate  judgment  of  men  who  are 
honest  men  and  good  men,  and  able  and  com- 
petent to  make  up  a  judgment  of  that  kind," 
and  "not  the  judgment  of  bad  people,  the  crim- 
inal element,  the  man  of  crime." 

The  jury  were  thus  plainly  told,  not  only 
that  reputation  could  not  grow  out  of  the  opin- 
ion of  criminal  or  bad  men,  but  that  it  could 
only  grow  out  of  the  dispassionate  judgment 
of  men  who  were  honest  and  good,  and  com- 
petent to  form  such  a  judgment.  And  this. 
as  appears  throughout  the  histructlon  upon 
the  subject,  was  declared  to  be  a  necessary 
condition  of  the  admissibility  of  the  Impeach- 
ing testimony. 

The  instruction  given  was  too  narrow  and  re-^. 
strictlve.  Evidence  of  the  reputation  of  &{\ 
man  for  truth  and  veracity  In  the  •neighbor- 
hood of  his  home  is  equally  competent  to  af- 
fect his  credibility  as  a  witness,  whether  it 
is  foimded  upon  dispassionate  judgment,  or 
upon  warm  admiration  for  constant  truthful- 
ness, or  natural  indignation  at  habitual  false- 
hood, and  whether  his  neighbors  are  virtuous 
or  Immoral  In  their  own  lives.  Such  considera- 
tions may  affect  the  weight,  but  do  not  touch 
the  competency,  of  the  evidence  offered  to  Im- 
peach or  to  support  his  testimony. 

The  Instruction  In  question  Is  pervaded  by  an 
error  analogous  to  that  for  which  the  judgment 
was  reversed  In  Smith  v.  U.  S.,  161  U.  S.  85. 
16  Sup.  Ct  483. 

As  the  error  In  this  respect  requires  the  ver- 
dict to  be  set  aside.  It  would  be  superfluous  to 
pass  upon  the  many  other  questions  of  law 
presented  by  the  bill  of  exceptions  and  by  the 
assignments  of  error,  some  of  which  would  re- 
quire grave  consideration,  wore  It  necessary  to 
decide  them  in  the  form  in  which  they  are  pre- 
sented by  this  record. 

Judgment  reversed  and  case  remanded,  with 
directions  to  set  aside  the  veixllct  and  to  order 
a  new  trial. 

Mr.  Justice  BREWER,  dissenting. 

I  dissent:  1.  Because  after  3  Juries  (36  ju- 
rors) have  agreed  In  finding  a  defendant  guilty 
of  the  crhne  charged,  and  such  finding  has 
eaoh  time  been  approved  by  Uie  trial  judge. 
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the  Judgment  based  upon  the  last  yerdlct  ought 
not  to  be  disturbed  unless  it  is  manifest  that 
the  verdict  is  against  the  truth  of  the  case,  or 
that  the  court  grossly  and  prejudicially  erred 
on  the  trial. 

2.  Because  the  testimony  In  this  case  dis- 
closes an  outrageous  crime,  showing  that  this 
defendant,  in  connection  with  another  party 
(that  other  party  already  conyicted  of  one  mur- 
der, and  a  fugitive  from  justice),  in  the  night- 
time caUed  from  their  slumbers  two  officers  of 
the  law,  and  shot  them  down,  without  provo- 
cation. Justice  and  the  protection  of  society 
unite  in  saying  that  it  is  high  time  such  a 

e  crime  was  punished. 

N    3.  Because  no  sufficient  exception  was  taken. 

•  The^entire  chatge  of  the  court  fills  about  37 
closely-printed  pages  of  the  record.  If  reprint- 
ed here,  it  would  mai^e  nearly  75  pages  of  this 
volume.  With  the  exception  of  two  or  three 
short  instructions  at  the  dose,  it  does  not  con- 
sist of  separate  instructions,  but  is  one  con- 
thiuous  charge.  This  charge  was  excepted  to, 
as  appears  from  the  record,  in  this  way:  "De- 
fendant John  Brown  excepts  to  those  parts  of 
the  charge  of  the  court  to  the  Jury  at  the  time 
of  the  delivery  thereof,  as  follows,  to  wit: 
First,  to  that  part  of  the  charge  relating  to 
what  the  court  says  as  to  evidence  that  'can- 
not be  bullied  or  bribed,'  as  to  the  'fruits  of 
the  crime,  the  taking  of  the  money,'  etc.;  sec- 
ond, as  to  the  definition  and  illustrations  of 
*willfnlly.'"  And  so  on  through  a  series  of 
25  or  30  specifications,  covering  therewith  the 
entire  charge.  The  seventeenth  is  as  follows: 
''Defendant  excepts  to  all  the  remarks  of  the 
court  in  reference  to  the  Impeachment  of  the 
witness  Sam  Manus;"  and  again,  "also  ex- 
cepts to  that  part  of  the  charge  in  regard  to 
the  evidence  of  Sam  Manus.'*  And  in  this 
way  only  was  objection  made  or  exception 
tak^i  to  the  charge,  or  any  part  of  it.  Now, 
there  is  about  a  page  referring  to  the  testi- 
mony of  Sam  Manus.  On  this  page  are  stated 
certain  rules  of  law,  which  it  is  conceded  are 
correct,  and  It  is  only  a  portion  of  the  language 
used  in  reference  to  the  testimony  of  Sam 
Manus  that  the  court  considers  objectionable. 
I  have  always  understood  that  the  purpose  of 
an  objection  and  exception  was  to  call  the  at- 
tention of  the  trial  court  to  the  particular 
words  or  phrases  complained  of.  In  order  that 
It  might  have  an  opportunity  to  consider,  and, 
If  need  be,  correct,  the  alleged  error.  The  de- 
cision In  this  case  seems  to  entirely  Ignore  this 
purpose,  and  to  make  the  noting  of  an  objec- 
tion and  exception  simply  a  request  to  the  ap- 
pellate court  to  search  through  the  several 
pages  of  a  cliarge  for  any  sentence  or  sentences 
which  Its  critical  eye  may  disapprove  of.  For 
an  practical  purposes,  a  single  exception  might 
just  as  well  have  been  taken  to  the  entire 
cbaige. 

4.  Because  this  part  of  the  charge  is,  as  a 
whole,  unobjectionable.  The  testimony  refer- 
red to  was  admitted,  and  therefore  held  to  be 
competent.  The  rule  of  law  In  reference  to 
impeachment  was  correctly  stated,  and  the  ob- 


jectionable matter  was  prefaced  by  a  declara- 
tion of  the  court  that  it  gives  a  matter  of  ad- 
monition. Tliat  admonition  was  just  and 
sound.  Reputation  Is  the  general  judgment  of 
the  community  in  respect  to  the  witness  whose 
reputation  is  challenged,  and  is  not  made  up 
by  the  flippant  talk  of  a  few  outlaws. 
For  these  reasons  I  dissent. 

Mr.  Justice  BROWN  and  Mr.  Justice  PECK- 
HAM  concur  hi  this  dissent 


(164  U.  S.  93) 

CENTRAL  PAC.  R.  CO.  v.  UNITED 

STATES. 

(November  9,  1896.) 

No.  46. 

Mail  Routes— PosT-OrpicB   Inspbctors— Tbavs- 
poKTATioN,  Claim  fok— Waivek. 

1.  Where  a  railroad  company  whose  road  was 
constructed  in  part  by  governmental  aid  has  for 
years  accorded  free  transportation  to  post-office 
inspectoi's  pursuant  to  a  claim  of  the  depart- 
ment therefor,  contained  in  their  commissions, 
and  has  made  no  demand  for  payment  at  the 
time  or  long  after,  such  acquiescence  amounts 
to  a  waiver  of  any  claim  for  compensation. 
Union  Pac.  Ry.  Co.  v.  U.  S.,  104  U.  S.  662,  dis- 
tinguished. 

2.  The  fact  that  a  railroad  company  has  claim- 
ed and  been  awarded  compensation  for  certain 
services  in  connection  with  the  mails,  and  at 
the  same  time  has  failed  to  make  any  charge  or 
claim  for  the  transportation  of  post-office  in- 
spectors, is  evidence  of  a  waiver  of  any  claim  for 
the  latter  services. 

Appeal  from  the  Court  of  Claims. 

J.  K.  McCammon  and  0.  H.  Tweed,  for  ap- 
pellant.   SoL  Gen.  Conrad,  for  the  United  States. 

Mr.  Justice  PECKBL^M  delivered  the  opin- 
ion of  the  court 

The  Central  Pacific  Railroad  Company  owned 
or  leased  and  operated  numerous  rallixmd  lines, 
which  may  be  generally  desalbed  as  (1)  those 
which  were  constructed  by  the  aid  of  bonds  from 
the  United  States;  (2)  lines  of  the  Southern  Pa- 
cific Railroad  Company  to  which  lands  were 
granted  by  the  acts  of  congress  of  July  27,  18G6, 
§  18  (14  Stat  292),  and  of  March  3,  1871,  §  23$ 
(16  Stat  573),  and  the  act  of  July •25,  1866  {ir 
Stat  239);  (3)  other  railroads  constructed  with- 
out the  aid  of  bonds  from  the  government  All 
the  subsidized  portions  of  claimant's  milroads 
transported  for  a  number  of  years  prior  to  the 
filing  of  this  claim  many  post-ofi^ce  inspectoro, 
formerly  designated  as  special  agents,  traveling 
on  government  business,  for  which  services  the 
company  has  received  no  pay  from  tlie  govern- 
ment and  never  demanded  any,  before  making 
and  filing  the  claim  in  suit  If  the  claimant  is 
entitled  to  be  paid  therefor,  the  amount  Is  be- 
tween twenty-five  and  twenty-six  thousand  dol- 
lars. 

The  post-office  Inspectors  for  whose  transpor- 
tation the  claimant  now  asks  compensation  were 
commissioned  by  the  postmaster  general,  travel- 
ed on  the  business  of  the  post-office  department 
as  such  Inspectors,  and  were  furnished  trans- 
portation by  the  claimant  upon  the  production  »C 
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flielr  commtaloDS,  which  were  in  the  following 
fonn: 

**Post-Office  Department,  United  States  of 
America. 

"To  Whom  it  May  Concern: 

'The  bearer  liereof  [name  of  special  or  in- 
spector] is  hereto  designated  a  post-office  in- 
spector of  this  deiMirtment,  and  traTcls  by  my 
direction  on  its  business.  He  will  be  obeyed 
and  respected  accordingly  by  niall  contractors, 
postmasters,  steamboats,  stages,  and  others  con- 
nected with  the  postal  service.  Railroads, 
steamboats,  stages,  and  other  mall  contractors 
are  required  to  extend  fadlities  of  free  tiaTel  to 
the  holder  of  this  commission. 

•* ,  Postmaster  GeneraL 

"Washington,  ,  18S-." 

The  regulations  of  the  department  were,  dur- 
ing the  time  such  transportation  was  furnished, 
as  follows: 

"On  routes  where  the  mode  of  conveyance  ad- 
mits of  it  the  special  agents  of  tne  post-office 
department,  also  post-office  blanlcs,  mail  bags, 
loclss  and  Iceys,  are  to  be  conveyed  without  extra 
charge. 
g  "Railroad  companies  are  required  to  convey, 
»  without  ^specific  charge  therefor,  all  mall  bags, 
post-office  blanks,  and  stationery  supplies.  Also 
to  convey  free  of  charge  all  duly-accredited  spe- 
cial agents  of  the  department  on  exhibition  of 
their  credentials.'* 

The  claimant  transported  these  officials  for 
more  than  six  years  prior  to  the  filing  of  this 
cinim,  upon  the  production  of  their  commissions, 
and  made  no  claim  for  compensation  for  such 
transportation  up  to  the  filing  of  its  cLilms  there- 
for in  the  court  of  claims.  No  protest  was  ever 
made  by  or  on  belialf  of  claimant  to  the  govern- 
ment because  of  this  claim  for  the  free  trans- 
portation of  these  officials,  as  contained  in  their 
commissions.  The  court  of  claims,  among  oth- 
er facts,  found  that:  "It  has  always  been  as- 
sumed by  the  post-office  department  that  the  car- 
riage of  Inspectors  upon  the  exhibition  of  their 
credentials  In  the  form  before  stated  was  an  ac- 
quiescence by  the  railway  companies  with  the 
regulations  of  the  department,  and  that  the  reg- 
uUitlon  was  a  notice  to  the  company  that  there 
was  no  implied  agreement  on  the  part  of  the 
United  States  or  of  the  department  to  pay  for 
the  transportation  of  such  Inspectors,  but  that 
such  transportation  was  to  be  deemed  an  inci- 
dent of  Their  carriage  of  the  malls.  That  In  all 
cisos  where  written  contracts  have  been  made 
wirii  companios  the  contracts  have  provided  for 
th<*  transportation  of  their  agents;  but  in  cases 
of  whnt  are  called  'roco^mized  service*— that  is, 
wlicre  the  companii^s  farr>-  the  malls  for  the  com- 
pensation fixed  by  law  without  express  contracts 
beins  made— the  department  has  relied  upon  the 
regulallon.  the  terms  of  tbe  commission,  and  the 
long-established  usage  to  secure  the  transporta- 
tion of  these  oflicers.'*  The  court  of  claims  de- 
ci(l(»d  that  the  claimant  was  not  entitled  to  re- 
cover, and  dismissed  its  petition.    28  Ct.  CI.  427. 

The  claimant  cites  some  sections  in  other  stat- 
utes than  those  above  referred  to,  as  applicable 
to  the  different  classes  of  railroads  owned  or 


leased  hy  claimant  Section  6  of  tbe  act  of 
July  1,  1862  (12  Stat.  4S9)»  is  one  of  them,  and 
it  reads  as  follows: 

"And  be  it  further  enacted,  that  the  grants 
aforesaid  are  made  upon  condition  that  said  com-c 
pany  shall  pay  said  bondsmt  maturity,  and  shall* 
Iceep  said  railroad  and  telegraph  line  in  repair 
and  use,  and  shall  at  all  times  transmit  dispatch- 
es over  said  telegraph  line,  and  transport  mails, 
troops  and  munitions  of  war,  supplies  and  pub- 
lic stores  upon  said  railroad  for  the  govei-nment 
whenever  required  to  do  so  by  any  department 
thereof,  and  that  the  government  shall  at  all 
times  have  the  preference  in  the  use  of  the  same 
for  all  the  purposes  aforesaid,  (at  fair  and  rea- 
sonable rates  of  compensation,  not  to  exce^ 
the  amounts  paid  by  private  parties  for  the  same 
Idnd  of  service),"  etc 

Section  11  of  the  act  of  July  27,  1866  (14  Stat 
292),  is  another,  and  it  reads  as  follows; 

"And  be  it  further  enacted,  that  said  Atlantic 
and  Pacific  Railroad,  or  any  part  thereof,  shall 
be  a  post  route  and  military  road,  subject  to  the 
use  of  the  United  States  for  postal,  military, 
naval  and  all  other  government  service,  and 
also  subject  to  such  regulations  as  congress  may 
Impose  restricthig  the  charges  for  such  govemr 
ment  transportation." 

Section  5  of  the  act  of  July  25.  1866  (14 
Stat  239),  is,  in  substance,  the  same  as  section 
6  of  the  act  of  1862,  above  lecited.  This  section 
applies  to  the  case  of  the  California  &  Oregon 
Railroad,  one  of  the  lessees  of  tlie  claimant 

The  argument  upon  the  part  of  appellant  is 
that  by  these  various  sections  the  government 
entered  Into  a  contract  with  the  claimant  to  pay 
for  the  sei'vices  rendered, and  the  claimant  agieed 
to  transport  the  malls  at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the  rates 
paid  by  private  parties  for  the  same  kind  of 
service;  and  in  the  case  of  the  Southern  Pocinc 
Railroad,  one  of  the  lessees,  It  was  to  perform 
such  services  subject  to  such  regulations  ns  con- 
gress might  hupose,  restricting  the  charges  for 
such  government  transportation.  It  Is  urged  that 
under  these  various  sections  applicable  to  the 
various  companies  fonnlng  the  Central  Pacific 
Railroad  Comijany  nothing  is  left  to  the  judg- 
ment of  or  the  regulation  by  the  postmaster  gen- 
eral, nor  has  congress,  at  any  time,  delegated  or 
attempted  to  delegate  to  him  the  rl^ht  to  refuse 
payment  of  compensation  to  any  of  the  railroads 
for  the  transpoitatlon  of  government  officials;  |J 
that  as  to  all  of 'claimant's  railroads,  whether* 
subsidized  or  imsubsidized,  no  department  of  tbe 
government  Is  entitled  to  demand  free  transporta- 
tion for  any  of  its  officera  or  employes,  and  that 
the  regulation  of  the  post-office  department  de- 
manding fi^ee  transportation  for  post-office  in- 
spectors is  simply  void,  as  being  an  attempt  to 
take  private  property  without  just  compensation. 

It  is  not  necessary  in  this  case  to  construe  the 
meaning  of  the  various  sections  of  the  statute 
cited  by  counsel  for  claimant.  Whether  the  i^osi- 
ofllce  department  had  or  had  not  the  ri^bt  to 
demand  free  transportation  for  the  post-ofilce  in- 
spectors appointed  by  the  postmaster  general  is, 
in  the  view  we  take  of  this  case,  beside  the  ques- 
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tlon.  By  tbe  reguUitioiiB  of  the  post-office  de- 
partment the  right  was  assumed  as  existing, 
and  the  demand  contained  in  the  commissions 
for  free  trans^ijcrtation  for  the  holders  of  the  com- 
missions was,  when  acquiesced  in  by  the  com- 
pany, an  admowledgment  on  its  part  of  the  ex- 
istence and  validity  of  the  right.  The  company 
w-sis  tnfonucd  by  the  contents  of  the  commission 
that  tlie  ri^ht  of  free  transportation  was  claimed, 
and  ^vllen  it  was  accorded  pursuant  to  the  claim, 
iiiid  no  demand  made  for  payment  at  the  time, 
or  for  years  thereafter,  until  the  commencement 
of  this  suit,  such  acquiescence  amounts  to  a  clear 
2uid  conclusive  waiver  on  the  part  of  the  compa- 
ny of  aqy  right  to  now  demand  such  payment 
If  the  company  intended  to  deny  such  right  or 
to  dispute  the  validity  of  the  demand,  it  should 
liave  taken  some  step  to  that  end  at  an  early 
date,  90  that  the  government  might  Icnow  that  its 
claim  was  disputed,  bistead  of  being  aclmowl- 
edged.  This  was  not  done.  On  the  contrary, 
when  the  demand  was  made,  the  company  ac- 
ceded to  it  without  objection,  the  inspectors 
were  transported  in  accordance  with  tlie  de- 
mands of  the  government,  and  no  notice  what- 
ever given  to  any  one  that  the  company  disput- 
ed, or  intended  to  thereafter  dispute,  the  validity 
of  the  demand.  It  cannot  be  possible  that  it 
coald  silently  acquiesce  In  this  daim  on  the  part 
of  tlie  government,  and  continue  for  years  the 
tree  transportation  of  these  inspectors,  and  then 
g  suddenly  make  a  demand  for  payment  for  their 
•  transportation  for  all  that  time,*Just  the  same 
as  If  it  had  always  disputed  the  claim  and  de- 
manded compensation  for  the  transportation. 

It  is  insisted,  however,  that  the  principle  has 
laeen  decided  in  favor  of  the  company  in  the  case 
of  Union  Pac.  Ry.  Co.  v.  U.  S.,  104  U.  S.  662. 
We  think  the  contention  is  untenable.  The  case 
cited  was  one  where  the  services  claimed  were 
of  a  nature  described  in  section  6  of  the  act  of 
1862,  supra,  and,  in  the  absence  of  any  other 
fact,  the  government  was  clearly  liable  to  pay 
for  them  as  prescribed  in  that  act.  But  the 
government  insisted  that  the  nile  of  compensa- 
tion allowed  under  section  6  of  the  act  had  been 
changed  by  subsequent  legislation.  It  therefore 
required  the  company  to  perform  the  services, 
and  then  undertook  to  pay  for  them  at  the  re- 
duced rate  which  the  government  alleged  subse- 
quent legislation  called  for.  The  company  ob- 
jected, and  this  court  held  that  the  section  al- 
luded to  was,  in  substance,  a  contract,  and  that 
the  claim  of  the  government  that  its  terms  were 
altered  by  subsequent  legislation  was  without 
foundation,  and  that  the  company  was  entitled 
to  be  paid,  as  prescribed  in  the  sixth  section,  a 
rooAonabie  compensation,  which,  if  not  agreed 
upon,  was  to  be  arrived  at  upon  consideration  of 
all  tlie  facts  material  to  the  issue,  not  to  exceed 
the  amoimts  paid  by  private  parties.  The  com- 
pany at  all  times  disputed  the  amount  of  com- 
pensatiou  it  was  entitled  to  as  claimed  by  the 
government  for  services  confessedly  within  the 
description  of  section  6,  and  it  never  acquiesced 
In  the  ruling  of  the  government  that  the  rate  had 
been  altered  by  subsequent  legislation,  but  pro- 
tested against  tt     Notwithstanding  these  facts. 


the  government  claimed  that  the  company,  hav- 
ing performed  the  services  required  of  it  with 
notice  of  the  subsequent  law  (Rev.  St  I  4002), 
must  be  taken  to  have  assented  to  those  terms 
in  spite  of  its  protest*  but  it  was  held  that  the 
Revised  Statutes  did  not  apply,  and  therefore 
th^  did  not  alter  the  contract,  nor  did  they  give 
to  the  postmaster  general  any  authority  to  insist 
that  the  contract,  as  evidenced  by  section  6  of 
the  act  mentioneid,  was  not  binding.  It  was 
stated  in  the  opinion  that:  *'As  the  oomiiany, 
by  its  terms,  was  bound  to  render  the  service,  § 
if  required,  its  compliance  cannot  be*regarded  as* 
a  waiver  of  any  of  its  rights.  The  service  can- 
not be  treated  as  voluntaiy,  in  the  sense  of  sub- 
mission to  exactions  believed  to  be  illegal,  so  as 
to  Justify  an  implied  agreement  to  accept  the 
compensation  allowed;  for,  according  to  the 
terms  of  the  obligation,  which  it  did  recognize 
and  now  seelcs  to  enforce,  it  had  no  option  to  re- 
fuse performance  when  required.  But  it  might 
perform,  rejecting  illegal  conditions  attached  to 
the  requirement,  and  save  all  its  rights." 

One  of  the  material  facts  lacking  to  the  case 
at  bar  was  present  in  the  case  cited,  viz.  the 
continuous  claim  on  the  part  of  tbe  company  as 
to  its  rights,  its  ever  present  dispute  with  the 
government  to  regard  to  the  correctness  of  the 
claim,  and  its  protest  against  the  govemment*a 
construction  of  the  law.  Instead  of  that,  wn 
have  absolute  silence  on  the  part  of  the  claim- 
ant here  for  many  years,  and  a  peaceful  ac- 
quiescence to  the  demand  made  by  the  govern 
ment  for  the  free  transportotion  of  these  offidais 

It  is  also  urged  that  the  court  of  claims  eir 
ed  in  its  finding  that  the  railroad  company  ear- 
vied  United  States  maUs  under  the  provisions 
of  section  4002,  Rev.  St  U.  S.,  and  amendatory 
acts,  which  services  were  recognized  and  pay- 
ments made  therefor  from  time  to  time  bf  the 
defendant  under  the  provisions  of  said  seu'tion. 
It  is  said  that  that  section  does  not  apply  to  the 
case  of  the  Central  Pacific  Company,  but  that 
section  6,  alwve  mentioned,  of  the  act  of  (8C2, 
does  apply,  and  counsel  cites  the  case  above  com- 
mented upon  of  Union  Pac.  Ry.  Co.  v.  U.  &  .  104 
U.  S.  602,  as  conclusive  of  that  potot.  it  ts 
immaterial,  so  far  as  the  question  in  thi»  case 
is  concerned,  whether  the  payments  to  the  com- 
pany were  made  under  section  4002,  or  ^nder 
section  6  of  the  act  of  1862,  the  material  fact 
betog  that  during  all  these  years  the  coutpany 
has  presented  its  accounts  to  the  govei-mient 
for  services  in  the  transportation  of  the  malls 
and  for  the  use  of  the  telegraph,  and  that  it  h&s 
made  no  claim  in  any  of  these  years  fo)  com- 
pensation for  the  services  described  in  it»-  peti- 
tion to  the  court  of  claims.  Whether  the  se^-vlces 
for  wliich  the  company  has  been  paid  wei^  per- 
formed under  the  act  of  1862  or  under  tbe  Re-^ 
vised  Statutes,  the  material  fact  is  th»c  thej 
company  has* claimed  and  been  awarded  com-* 
pcnsatlon  for  certato  services  in  connection  with 
the  mails,  and  at  the  same  time  lias  failt*d  to 
make  any  chaise  or  claim  for  services  connected 
with  the  transportation  of  post-office  inspectors. 
Such  omission  Is  further  evidence  of  waiver. 
We  are  satisfied  that  no  cause  of  action  arisea 
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In  Cavor  of  the  oompai^  for  compeoaation  for  the 
transportation  of  post-office  inqpectois  upon  the 
facts  developed  In  this  case. 

The  Judgment  of  the  court  of  dalms  was  right, 
and  it  must  be  affirmed. 


(164  U.  8.  100) 

WHITE  T. 


UNITED  STATES. 


(November  9,  1896.) 

No.  376. 

Criminal  Law— Record— Bbntbncb—Evidbncs^ 

CkIMINAL  FKOOBBOINOS—lNSTftUOTIONS 

AS  TO  Character. 

1.  Where  the  record  in  a  criminal  case  plain- 
ly shows  what  the  offense  is  of  which  the  de- 
fendant was  convicted,  and  the  language  shows 
that  the  sentence  was  the  judgment  of  the  court, 
and  of  the  law,  pronounced  upon  the  defendant 
on  account  of  his  conviction  upon  the  indict- 
ment, there  is  a  sufficient  judgment  for  all  pur- 
poses. Pointer  v.  U.  S.,  14  Sup.  Ct.  410,  418. 
151  U.  S.  396,  417,  followed. 

2.  Where,  upon  a  trial,  it  becomes  necessary 
to  show  that  a  certain  person  was  in  a  jail  at  a 
certain  time,  a  book  kept  by  a  county  jailer  in 
the  discharge  of  his  duty,  containing  the  dates 
of  receiving  and  disdiargiog  prisoners,  is  ad- 
missible in  evidence,  even  though  no  statute  pro- 
vides for  the  keeping  of  such  a  book. 

3.  Where,  in  a  criminal  trial,  the  court  tells 
the  jury  that  they  may  consider  the  admitted 
fact  that  the  defendant  was  a  man  of  good  char^ 
acter,  and  give  it  such  weight  as  they  think 
proper  under  all  the  evidence,  and  that  defend- 
ant is  entitled  to  a  reasonable  doubt,  it  is  not  er^ 
ror  to  refuse  a  request  to  charge  that  "the  evi- 
dence of  good  character,  when  established  by 
the  evidence  in  a  case,  taken  in  connection  with 
all  the  other  evidence,  may  generate  a  reason- 
able doubt  of  the  guilt  of  the  defendants." 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Alabama. 

J.  A.  W.  Smith,  for  plaintiff  in  error.    AssL 
^  Atty.  Gen.  Whitney,  for  the  United  States. 

c 

^  •  Mr.  Justice  PBCKHAM  delivered  the  opin- 
ion of  the  court 

The  plaintiff  In  error  was  indicted  in  the 
district  court  of  the  United  States  for  the 
Southern  division  of  the  Northern  district  of 
Alabama  for  presenting  false,  fictitious,  and 
fraudulent  claims  against  the  United  States  to 
one  A.  R.  Nlnlnger,  a  marshal  of  the  United 
States  for  the  Northern  district  of  that  state, 
for  the  purpose  of  obtaining  payment  of  the 
fees  of  certain  witnesses  alleged  to  have  been 
brought  before  a  United  States  commission- 
er for  that  district,  when  in  truth  the  wit- 
nesses had  not  attended,  and  tne  fees  had 
not  been  paid.  The  defendant  pleaded  not 
guilty,  and  upon  trial  was  found  guilty  as 
charged  in  the  Indictment.  The  defendant 
was  sentenced  to  be  imprisoned  In  the  Kings 
county  penitentiary,  at  Brooklyn,  N.  Y.,  for 
the  period  of  one  year  and  one  day,  and  to 
pay  the  costs  of  the  prosecution.  He  sued  out 
a  writ  of  error  from  this  court,  and  now  as- 
signs three  grounds  for  a  reversal  of  the  con- 
viction: First,  that  there  was  no  judgment 
upon  which  the  defendant  could  be  properly 
sentenced;  second,  the  trial  court  erred  in  re- 
ceiving in  evidence  entries  made  in  a  book 


kept  by  the  jailer,  James  Morrow;  third,  the 
trial  court  erred  in  refusing  to  charge,  as  re- 
quested, in  regard  to  the  effect  to  be  given  to 
evidence  of  good  character. 

In  regard  to  the  first  objection,  we  think  It 
not  wM  founded.     The  objection  seems  to 
be  that  there  is  no  statement  in  the  sentence 
showing  what  the  offense  is  of  which  the  de- 
fendant is  convicted,  and  also  that  the  record 
shows  no  judgment,   because  the  language 
used  amounted  only  to  a  recital  by  the  clerks 
as  to  what  the  court  did,  and  not  to  a  judg-^ 
ment  ^pronounced  by  the  court  as  the  Judg-* 
ment  of  the  law.     The  record  shows  an  in- 
dictment, arraignment,  pica,  trial,  conviction, 
and  the  following  recital: 

"This  cause  coming  on  to  be  heard  upon 
the  motion  in  arrest  of  judgment,  and  after 
being  argued  by  counsel  pro  and  con,  and  duly 
considered  by  the  court,  it  is  ordered  that  the 
said  motion  be,  and  the  same  is  hereby,  de- 
nied." 

"The  defendant,  Sandy  White,  having  been 
convicted  on  a  former  day  of  this  term,  and  he 
being  now  present  in  open  court,  and,  being 
asked  if  he  had  anything  further  to  say  why 
the  judgment  of  the  court  should  not  be  pro- 
nounced ui>on  him,  sayeth  nothing,  it  is  there- 
upon ordered  by  the  court  that  the  said  de- 
fendant, Sandy  White,  be  imprisoned  In 
Kings  county  penitentiary,  at  Brooklyn,  New 
York,  for  the  period  of  one  year  and  one  day, 
and  pay  the  costs  of  this  prosecution,  for 
which  let  execution  issue.*' 

This,  we  think,  was  a  sufficient  judgment 
for  all  purposea  The  record  fully  and  plain- 
ly shows  what  the  (^ense  is  of  which  the  de- 
fendant was  convicted,  and  the  language  used 
shows  that  the  sentence  was  the  judgment  of 
the  court,  and  of  the  law,  pronounced  upon 
the  defendant  on  account  of  the  conviction 
upon  the  indictment.  Pointer  v.  U.  S.,  151 
U.  S.  396,  417,  14  Sup.  Ot  410,  418. 

Second.  The  second  alleged  error  consists 
in  receiving  in  evidence  upon  the  trial  of  the 
case  the  entries  in  a  book  kept  by  a  witness 
who  was  the  jailer  of  one  of  the  jails  in  Ala- 
bama. Upon  the  trial  it  became  necessary 
to  show  that  one  L.  W.  Andrews,  admitted  to 
be  a  colored  man,  was  neither  examined  as  a 
witness  on  the  6th  of  December,  1892,  in 
Jefferson  county,  Ala.,  before  one  William 
H.  Hunter,  circuit  court  commissioner,  nor 
was  he  there  present  on  that  day.  Witnesses 
who  were  there  and  examined  on  that  occa- 
sion testified  on  this  trial  that  Andrews  was 
not  examined,  and  was  not  present  before  the 
commissioner  on  the  day  mentioned.  The 
government  then  produced  one  James  Morrow 
as  a  witness,  who,  being  sworn,  testified  that 
he  was  jailer  of  Jefferson  county,  Ala.,  and 
that  he  had  brought  with  him  a  book  oty^ 
dates  of  receiving  in  and  discharging  prison-j 
ers  from  the  county  jairof  that  county.  He* 
further  testified  that,  according  to  the  entries 
in  the  book,  L.  W.  Andrews,  colored,  was 
placed  in  jail  under  a  commitment  of  W.  H. 
Hunter,  United  States  commissioner,  on  the 
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2801  day  of  Norember,  1892,  and  that  he  was 
In  that  Jail  on  the  6th  day  of  December, 
1892,  bat  that.  Independently  of  the  record, 
witness  had  no  distinct  recollection  of  An- 
drews being  in  jail  on  that  day.  The  wit- 
ness farther  stated  that  the  boolE  was  a  book 
kept  by  him  as  Jailer,  and  the  entries  therein 
as  to  said  Andrews  were  made  by  him  in  his 
own  handwriting,  and  that  the  book  was  kept 
by  him  because,  as  jailer,  he  was  required  to 
keep  such  a  jail  book.  The  defendant  ob- 
jected to  the  introduction  in  cTidence  of  the 
book  or  the  entries  therein,  on  the  ground 
that  there  was  no  law  in  Alabama  requiring 
such  a  record  to  be  kept,  and  it  could  only  be 
used  as  a  private  memorandum  to  refresh  the 
recollection  of  the  witness.  The  court  over- 
rnled  the  objection,  and  the  defendant  duly 
excepted.  The  witness  then  was  allowed  to 
and  did  read  to  the  jury  the  entries  in  the 
book  showing  that  Andrews  was  in  Jail  on 
the  6th  of  December,  1892,  and  the  defendant 
duly  excepted  to  the  ruling  of  the  court  al- 
lowing such  entries  to  be  read. 

We  think  no  error  was  committed  by  the 
trial  court  in  thus  ruling.  It  was  not  neces- 
sary that  a  statute  of  Alabama  should  pro- 
Tide  for  the  keeping  of  such  a  book.  A  jailer 
of  a  county  jail  is  a  public  officer,  and  the 
book  kept  by  him  was  one  kept  by  him  in  his 
capacity  as  such  officer,  and  because  he  was 
required  so  to  do.  Whether  such  duty  was 
enjoined  upon  him  by  statute  or  by  his  su- 
perior officer  in  the  performance  of  his  of- 
ficial duty,  is  not  material.  So  long  as  he 
was  discharging  his  public  and  official  duty 
hi  keeirfng  the  book.  It  was  sufficient  The 
nature  of  the  office  would  seem  to  require  it. 
In  that  case  the  entries  are  competent  evi- 
dence.   1  Greenl.  Ev.  §§  483,  484. 

It  is  obvions  that  the  nature  of  the  office 
of  jailer  requires  not  only  the  actual  safe- 
keeping of  the  prisoners  committed  to  his 
charge,  but  that,  in  order  to  the  proper  dis- 
cbarge of  those  duties,  some  list  should  be 
kept  by  him,  or  nnder  his  superylslon,  show- 
elng  the  names  of  those  received  and  diachar- 
•  ged,*together  with  the  dates  of  such  reception 
and  discharge.  If  there  were  a  clerk  whose 
duty  it  was  to  keep  such  a  book.  Instead  of 
the  jailer,  then  the  entries  so  made  by  that 
clerk  would  be  evidence  In  and  of  them- 
selves. But  the  jailer,  who  was  a  witness, 
testified  that  it  was  his  duty  to  hImseU  keep 
such  book,  and  the  entries  were,  there- 
fore, within  the  rule  in  regard  to  official  en- 
tries. The  sections  of  the  Criminal  Code  of 
Alabama  cited  below  show  the  necessity  for 
the  keeping  of  such  a  book  by  the  Jailer.  Sec- 
tions 4537-4()69,  4555  In  speaking  of  entries 
In  books  which  are  evidence  in  and  of  them- 
selves, Greenleaf,  in  section  484,  supra,  men- 
tions many  kinds  of  such  entries,  and  among 
tbem  he  includes  prison  registers,  and  cites 
dM  cases  of  Rex  r.  Alckles,  1  Leach,  Crown 


Gas.  438,  and  Salts  T.  Thomas,  8  Boa  &  P. 
188,  as  authority.  Those  cases  hold  that  the 
prison  books  are  evidence  to  prove  the  period 
Of  the  commitment  and  discharge  of  a  pris- 
oner, although  the  second  case  holds  that  the 
cause  of  the  commitment  cannot  be  thus 
shown,  as  the  commitment  itself  is  the  best 
evidence  of  the  cause.  The  same  principle 
as  to  the  admissibility  of  entries  made  by  an 
official  is  held  in  Evanston  v.  Gunn,  99  U.  S. 
C60,  665. 

The  ruling  of  the  trial  court  was,  therefore, 
correct* 

As  to  the  third  ground,  it  appears  by  the 
record  that  the  defendant  offered  to  prove 
his  good  character  for  the  last  20  years, 
whereupon  the  district  attorney  admitted  his 
good  character.  All  the  evidence  being  In, 
the  defendant  prayed  the  court  to  charge  the 
jury  as  follows:  **The  evidence  of  good  char- 
acter, when  established  by  the  evidence  in  a 
case,  taken  in  connection  with  all  the  other 
evidence,  may  generate  a  reasonable  doubt 
of  the  guilt  of  the  defendants."  The  ccurt 
refused  to  give  this  charge,  and  the  defend- 
ant excepted.  The  court,  in  his  oral  charge, 
said  to  the  jury:  "It  is  admitted  In  this  case 
that  the  defendants  are  men  of  good  charac- 
ter, the  law  presuming  every  defendant  to 
have  a  good  character;  and  the  Jury  may  con- 
sider such  good  character,  and  give  it  such 
weight  as  they  see  proper,  under  all  the  evi- 
dence in  the  case,  that  defendant  is  entitled 
to  a  reasonable  doubt."  Assuming  that  the^ 
request  stated  the  proper  rule  in  regard  to® 
•evidence  of  good  character,  we  are  of  opinion* 
that  the  charge  as  given  to  the  Jury  by  tlie 
trial  court  amounted,  in  substance,  to  the 
charge  as  requested. 

When  a  jury  has  been  properly  instructed 
in  regard  to  the  law  on  any  given  subject, 
the  court  Is  not  bound  to  grant  the  request  of 
counsel  to  charge  again  in  the  language  pre- 
pared by  counsel;  or,  if  the  request  be  given 
before  the  charge  is  made,  the  court  is  not 
bound  to  use  the  language  of  counsel,  but 
may  use  its  own  language,  so  long  as  the  cor- 
rect rule  upon  the  subject  requested  be  given. 
When  the  court  told  the  jury  it  was  admitted 
that  the  defendant  was  a  man  of  good  char- 
acter, and  that  the  jury  might  consider  such 
good  character,  and  give  such  weight  to  It  as 
they  saw  proper,  under  all  the  evidence  in  the 
case,  and  that  the  defendant  was  entitled  to 
a  reasonable  doubt.  It  was  sufficient,  although 
the  court  unnecessarily  added  that  the  law 
presumed  every  defendant  to  have  a  good 
character.  The  charge  gave  the  jury  tlie 
right  to  give  weight  enough  to  the  evidence 
to  generate  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  and  a  substantial  com- 
pliance with  the  request  was  made,  although 
not  In  the  very  words  tJiereof. 

The  record  reveals  no  error,  and  the  judg- 
ment must  be  affirmed. 
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064  IT.  S.  105) 

PRESS  PUB.  CO.  T.  MONROE. 

(November  9,  1896.) 

No.  489. 

JURISDIOTION  OF  SUPRBMIB  CoURT— CiRCUtT  COUBT 
OF  APPBALS   DBCI:}IO>r8— COPTBIGHT — 

Test  of  Jurisdiction. 

1.  The  supreme  court  has  no  jurisdiction  to  re- 
view, upon  writ  of  error,  the  action  of  a  circuit 
co.utt  of  appeals  in  affirming  the  judgment  of  a 
circuit  court  rendered  in  a  suit  to  recover  dam- 
ages for  infringement  of  a  copyright,  where  the 
plaintiff  had  claimed  no  right  under  the  copy- 
right laws  of  the  United  States,  but  had  main- 
tained the  action  wholly  upon  the  right  given 
by  the  common  law. 

2.  In  such  case  the  test  of  the  appellate  juris- 
diction of  the  supreme  court  is  whether  the  en  bo 
was  one  arising  under  the  copyright  law  of  the 
United  States,  or  was  one  in  which  the  jurisdic- 
tion of  the  circuit  court  wholly  depended  upon 
the  parties  being  citizens  of  different  states. 

In  Error  to  tlie  United  States  Circuit  Court 
gof  Appeals  for  tlie  Second  Circuit. 
•  •  This  was  an  action  brought  in  the  circuit  court 
of  the  United  States  for  the  Southern  district 
of  New  York,  by  Haniet  Monroe  against  the 
Press  Publishing  Company,  for  the  wrongful 
publication  o«f  an  unpublished  manuscript. 

The  complaint  alleged  that  the  plaintiff  was  a 
citizen  of  the  state  of  Illinois,  and  a  resident  in 
the  dty  of  Chicago;  and  that  the  defendant 
was  a  citizen  of  the  state  of  New  York,  a  resi- 
dent in  the  city  of  New  York,  and  a  corpora- 
tion created  and  existing  by  force  of  and  under 
the  laws  of  that  state,  and  having  its  chief  place 
of  business  in  that  city,  and  its  business  that  of 
editing,  publishing,  selling,  and  distributing  a 
newspaper  called  the  World. 

The  complaint  further  alleged  that  prior  to 
September,  1892,  the  plaintiff  had  composed 
and  written  out  in  manuscript,  but  had  not 
published,  a  lyrical  ode,  the  woric  of  her  intel- 
lect and  imagination;  that  on  September  23, 
1802,  a  committee  of  the  World's  Columbian 
Exposition  made  an  agreement  with  the  plain- 
tiff, whereby,  for  a  good  consideration,  they 
were  licensed  by  her  to  use  the  ode,  for  the 
sole  purpose  of  having  it  read  or  sung,  or  partly 
read  and  partly  sung,  on  the  public  oct'aslou  of 
the  dedicatory  cereraonies  of  tliat  exposition  in 
the  city  of  Chicago,  on  October  21,  1802;  tluit 
the  general  ownei-shlp  of  the  literary  produc- 
tion, with  the  right  of  unlimited  publication  aft- 
er that  date,  remained  In  the  plaintiff;  that, 
during  the  10  dnys  precluding  said  2:5d  of  S4»p- 
tember,  she  delivered  to  thecommittee  the  manu- 
script of  the  ode,  for  the  purpose  expressinl  in 
the  agre(?mout  of  license,  and  with  the  injunc- 
tion that  the  manuscript  should  be  held  secret, 
in  order  that  the  plaintiff's  right  of  property 
should  be  preserved  Inviolate,  and  especially 
that  I  romature  publication  should  be  avoided; 
and  that  Uie  utmost  care  was  taken,  both  by 
the  plaintiff  and  by  the  committee,  to  prevent 
or  foi'estnll  piratical  attempts  on  the  pan  of 
newspapers;  but  that  the  defendant,  through 
its  ofncera  and  agents,  between  Septeml)er  14 
and  Se|)toral>er  23.  1^02,  surreptitiously  obtain- 
ed from  the  rooms  of  the  committee  the  maiiu- 
•cnpt,  or  a  copy  thereof,  and  sent  the  s:ime  to 


Its  office  in  New  York,  and,  disregarding  a  pro*. 
test  sent  by  the  plaintiff  by  telegraph,  publlshedo 
in  its  paper  at  September  25th  the  ode,  wlth^ 
many  errors,  making  portions  of  the  poem  ap- 
pear meaningless,  and  with  a  grotesquely  in- 
correct analysis,  calculated  to  produce  a  fidse 
and  ludicrous  hnpression  of  the  work;  and  that 
these  wrongful  acts  of  the  defendant  deprived 
the  plaintiff  of  gains  she  would  otherwise  have 
received  from  the  sale  of  the  ode,  and  damaged 
her  reputation  as  an  author,  and  were  a  will- 
ful, wanton,  and  unlawful  trespass  upon  her 
rights,  and  subjected  her  to  shame,  mortifica- 
tion, and  great  personal  annoyance;  and  al- 
leged damages  hi  the  sum  of  $25,000. 

A  motion  by  the  defendant,  at  the  commence- 
ment of  the  trial,  to  compel  the  plaintiff  *-to 
elect  between  the  two  causes  of  acticm  set  forth 
in  the  complaint,"  was  denied  by  the  court  as 
immaterial,  because  the  plaintiff's  counsel  de- 
clared hi  open  court  that  "there  is  but  one 
cause  of  action  stated  hi  the  comphiint,  to  wit, 
llteraiy  piracy  of  a  manuscript  before  publica- 
tion, and  a  violation  of  a  common-law  right." 

At  the  trial,  the  plaintiff  hitioduced  evidence 
tending  to  supix)rt  the  allegations  of  the  com- 
plaint (except  that  no  evidence  of  pecuniary 
damage  was  offered),  and  put  hi  evidence  a  re- 
ceipt, signed  by  the  plahitiff,and  in  these  terms: 

"Received,  Chicago,  the  23d  day  of  Septem- 
ber, 1892,  from  the  World's  Columbian  Expo- 
sition, one  thousand  dollars  ($1,000),  in  full  pay- 
ment for  ode  composed  by  me.  It  is  under- 
stood and  agreed  that  said  Exposition  Oimpany 
shall  have  the  right  to  furnish  copies  for  publi- 
cation to  the  newspaper  press  of  the  world,  and 
copies  for  free  distribution  if  desired,  and  also 
may  publish  same  in  the  official  histoiy  of  the 
dedicatory  ceremonies:  and,  subject  to  the  con- 
cession herein  made,  the  author  expressly  re- 
ser\'es  her  copyright  therein." 

Tlie  plaintiff  testified  that  portions  of  the  ode 
consisted  of  lyrical  songs  intended  to  be  set  to 
music  and  sung  by  the  chorus,  and  that  the  rest 
was  to  be  rend;    that  a  musical  composer  was 
engaged  to  write  the  music  for  the  portions  to 
be  sung,  and  she  gave  him  permission  to  pub- 
lish those  portions,  because  it  was  necessary  for 
rehearsahi  by  the  chorus,  and  they  were  pub-g^ 
llshed  in  connection  with  the  music;   but  thal^ 
she  •never,  before  the  dedication  day,  gave  any* 
permission  for  the  publication  or  public  use  of 
any  other  part  of  the  poem. 

The  plaintiff  also  testified  that  in  May,  1S92, 
she  applied  to  the  libmrian  of  congress  for  a 
copyright  of  the  ode,  and  deposited  with  him  a 
copy  of  its  title  only,  and  on  October  22d,  the 
day  after  the  dedicatory  ceremonies,  and  not  be. 
fore,  deposited  with  him  two  copies  of  the  ode. 

At  the  close  of  the  whole  evidence,  the  de- 
fendant moved  the  court  to  direct  a  verdict  for 
tlie  defendant,  upon  the  grounds  that  the  plain- 
tiff had  failed  to  show  title  to  the  ode;  that 
she  had  disposed  of  her  rights  of  property  in 
the  ode  to  the  World's  Columbian  Exposition; 
that,  in  view  of  the  contemplated  publication  In 
the  newspapers,  there  could  be  no  valid  re- 
tention of  any  copyright;  that  any  newspaper 
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publication  was  an  Infringement  of  the  rights 
%a  the  Elxpositlon,  and  not  of  the  plaintiff;  and 
that  the  only  reservation  in  the  contract  be- 
tween her  and  the  Exposition  was  of  her  copy- 
right, and,  in  view  of  the  fact  that  no  copyright 
was  taken  out  until  after  October  21st,  there 
had  been  no  Infringement  of  her  copyright;  and 
upon  the  further  grounds  "that  the  plaintiff 
has  failed  to  make  out  a  cause  of  acti<Hi,  in 
that  this  is  an  action  founded  upon  a  statute 
wliich  authorizes  the  maintaining  of  an  action 
for  damages  occasioned  to  tlie  plaintiff,  and,  in 
view  ot  the  fact  that  there  is  no  evidence  In 
this  case  of  the  plaintiff's  having  suffered  dam- 
age, no  cause  of  action  has  been  made  out**; 
and  *'that  the  statutes  and  constitution  of  the 
United  States  have  tul(en  away  the  common- 
law  right,  and  all  remedies,  except  under  the 
statutes  of  the  United  States." 

The  court  overruled  this  motion,  as  well  as  a 
subsequent  motion  to  histruct  the  jury  accord- 
iuuly,  and  instructed  the  Jury  as  follows: 

**The  action  is  not  an  action  of  libel.  It  is 
an  action  to  recover  damages  for  the  alleged 
Tiolatlon  of  the  plaintiff's  copyright  in  her  un- 
published manuscript  ode.  It  is  an  action  for 
an  injury  to  property. 
^  '•Ck>pyright  is  of  two  kinds.  The  first  is 
2  the  conmion-law  right  of  an  author  or  pro- 
•  prietor  ol  an  unpublished  manuscript* to  the 
possession  and  control  ot  his  or  her  manu- 
script, and  to  direct  and  control  the  circulation 
of  the  copies  which  he  or  she  may  make  or 
cause  to  be  made  for  his  or  her  use,  prior  to 
the  publication  thereof.  It  Is  the  original 
ownership  of  the  manuscript,  and  of  the  copies 
which  the  author  or  proprietor  has  made  for 
his  or  her  use,  before  It  is  given  to  the  public. 
Statutory  copyright  H  the  exclusive  right 
granted  by  statute  to  the  owner  or  proprietor 
of  a  printed  book  or  other  printed  publication 
to  publish,  print  and  sell  copies  of  the  book 
or  publication,  for  a  specific  period  of  time. 
If  the  statutory  formalities  have  been  complied 
with,  the  right  becomes  complete  upon  the 
publication  of  the  book. 

'This  case  is  not  one  of  statutory  copyright. 
While  some  of  the  preliminaries  to  the  estab- 
lishment of  such  a  right  had  been  taken,  the 
right  was  not  complete,  and  on  September  24, 
1SS2,  did  not  exist.  On  that  day  a  copy  of 
the  unpublished  manuscript  came  Into  the  pos- 
session of  the  defendant.  It  had  not  then  been 
published,  although  typewritten  copies  had 
been  made  for  the  examination  and  use  of  the 
miisical  composer,  and  for  the  examination  of 
the  committee  whose  duty  It  was  to  approve 
the  work.  This  circulation  of  copies  did  not 
amount  to  what  the  law  calls  'publication.' 

"The  exclusive  owner  or  proprietor  of  an  un- 
pu])1ished  manuscript  has  the  exclusive  right 
to  Its  pospession.  and  to  direct  and  control  its 
use.— the  same  right  which  the  owner  of  any 
other  article  of  personal  property  has  to  Its 
ownership  and  use.  The  trespasser  upon  that 
right  is  liable  in  damages.** 

The  court  further  Instructed  the  Jury  that 
the  Exposition,  by  the  terms  of  its  contract 


with  the  plaintiff,  "had  the  legal  right  to  dis- 
tribute copies  to  the  newspaper  press,  and  for 
free  publication,  before  as  well  as  after  the 
day  of  dedication*';  but  that,  "subject  to  those 
concessions,  the  author  reserved  her  other 
rights  of  copyright  therein";  and  that  the 
plaintiff,  upon  the  evidence  in  the  case,  might 
recover  exemplary  damages  against  the  defend- 
ant. 

The  defendant  excepted  to  the  Instructions 
given,  and  to  the  refusal  to  instruct  as  re- 
quested.   The  Jury  returned  a  verdict  for  the^ 
plaintiff  In  the  sum  of  $5,000,  and  Judgment;^ 
•was  rendered  thereon,  which  was  afliiined  by*" 
the  circuit  court  of  appeals.    38  U.  S.  A  pp. 
410,  19  C.  C.  A.  429,  and  73  Fed.  19G.     The 
defendant  thereupon  sued  out  the  present  writ 
of  error,  and  a  motion  was  now  made  to  dis- 
miss It  for  want  of  Jurisdiction, 

John  M.  Bowers,  for  plaintiff  in  error.  Geo. 
H.  Yeaman  and  Henry  S.  Monroe,  for  defend- 
ant in  error. 

Mr.  Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

Of  suits  of  a  civil  nature,  at  law  or  In  equity, 
the  circuit  courts  of  the  United  States  have 
original  jurisdiction,  by  reason  of  the  citizen- 
ship of  the  parties,  in  cases  between  citizens^ 
of  different  states,  or  between  citizens  of  a 
state  and  aliens;  and,  by  reason  of  the  cause 
of  action,  "in  cases  arising  under  the  consti- 
tution or  laws  of  the  United  States,  or  treaties 
made  or  which  shall  be  made  under  their  au- 
thority," including,  of  course,  suits  arising  un- 
der the  patent  or  copyright  laws  of  the  Unit- 
ed States.  Act  Aug.  13,  1888,  c.  866.  §  1  (25 
Stat  433;  Rev.  St  {  629,  d.  9).  In  order  to 
give  the  circuit  court  Jurisdiction  of  a  case  as 
one  arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  that  it  does  so 
arise  must  appear  from  the  plaintiff's  own 
statement  of  his  claim.  Mining  Co.  v.  Turck, 
150  U.  S.  138,  14  Sup.  Ct  35;  Tennessee  v. 
Union  &  Planters'  Bank,  152  U.  S.  454,  14  Sup. 
Ct.  654;  Railway  Co.  v.  Skottowe.  162  U.  S. 
490,  10  Sup.  Ct  869;  Hanford  v.  Davles,  163 
U.  S.  273,  16  Sup.  Ct.  1051. 

From  final  Judgments  of  the  circuit  court  in 
civil  suits  an  appeal  or  writ  of  error  lies  to 
this  court,  or  to  the  circuit  court  of  appeals. 
It  lies  directly  to  this  court  in  any  case  in 
which  the  Jurisdiction  of  the  circuit  court  Is 
In  Issue;  and  in  such  case  the  question  of  Ju- 
risdiction only  is  certified  to  and  decided  by 
this  court.  It  also  lies  directly  from  the  cir- 
cuit court  to  this  court  In  cases  involving  the 
construction  or  application  of  the  constitution, 
or  the  constitutionality  of  a  law,  or  the  valid- ^ 
ity  or  construction  of  a  treaty,  of  the  United^ 
States,*or  in  which  the  constitution  or  a  law  of** 
a  state  Is  claimed  to  be  in  contravention  of  the 
constitution  of  the  United  States;  and  in  any 
of  these  cases  the  appellate  Jurisdiction  of  this 
court  Is  not  limited  to  the  constitutional  ques- 
tion, but  extends  to  the  determination  of  the 
whole  case.  Act  March  3,  1891,  c.  517,  $  5 
(26  Stat  827,  828);    Homer  v.  U.  S,  143  U. 
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S.  570, 12  Sup.  Ot  522;  ChappeU  v.  U.  S.,  160 
U.  S.  499,  16  Sup.  Ot  397. 

From  final  judgments  of  tbe  circuit  court  in 
all  other  dyil  suits,  an  appeal  or  writ  of  er* 
ror  lies  to  the  circuit  court  of  appeals;  and 
the  Judgments  rendered  thereon  by  the  circuit 
court  of  appeals  are  final  (unless  this  court, 
by  writ  of  certiorari  or  otherwise,  orders  the 
whole  case  to  be  brought  up  for  its  decision) 
in  all  cases  in  which  the  Jurisdiction  of  the 
circuit  court  "is  dependent  entirely  upon  the 
parties  being  aliens  and  citizens  of  the  United 
States,  or  citizens  of  dilTerent  states,"  as  well 
as  in  cases  arising  under  the  patent  hiws  or 
under  the  revenue  laws.  In  all  other  cItII  ac- 
tions (including  those  arising  under  the  copy- 
right laws  of  the  United  States),  if  the  mat- 
ter in  controversy  exceeds  $1,000,  besides  costs, 
there  is,  as  of  right,  an  appeal  or  writ  of  error 
to  bring  the  case  to  this  court.  Act  March  3, 
1891,  c.  517,  S  0. 

This  plaintiff  in  error,  having  been  defeated 
in  the  circuit  court,  did  not  bring  the  case  di- 
rectly to  this  court,  as  one  Involving  the  con- 
struction or  application  of  the  constitution  of 
the  United  States,  or  upon  any  other  of  the 
grounds  specified  in  section  5  of  the  act  of 
1891.  But  It  took  the  case,  under  section  6, 
to  the  circuit  court  of  appeals,  and,  having 
been  again  defeated  in  that  court,  now  claims, 
as  of  right,  a  review  by  this  court  of  the  Judg- 
ment of  the  circuit  court  of  appeals. 

The  Judgment  of  the  circuit  court  of  appeals 
being  made  final  In  all  cases  In  which  the  Ju- 
risdiction of  the  circuit  court  Is  dependent  en- 
tirely upon  the  parties  being  citizens  of  differ- 
ent states,  but  not  final  In  cases  arising  under 
the  copyright  laws  of  the  United  States,  where 
the  matter  In  controversy  exceeds  $1,000,  the 
test  of  the  appellate  Jurisdiction  of  this  court 
^over  the  case  at  bar  Is  whether  it  was  one 
2  arising  under  the  copyright  laws  of  the  United 
*  States,  or  was  one  In  whlch^the  Jurisdiction  of 
the  circuit  court  wholly  depended  upon  the  par- 
ties being  citizens  of  different  states. 

The  complaint,  alleging  that  the  plaintiff  was 
a  citizen  of  Illinois,  and  the  defendant  a  citi- 
zen of  New  York,  and  claiming  damages  in  a 
sum  of  more  than  $2,000,  showed  that  the  cir- 
cuit court  had  Jurisdiction  of  the  case  by  rea- 
son of  the  parties  being  citizens  of  different 
states.  The  plaintiff.  In  her  complaint,  did  not 
claim  any  right  under  the  constitution  and 
laws  of  the  United  States,  or  In  any  way  men- 
tion or  refer  to  that  constitution  or  to  tliose 
laws;  and,  at  the  trial,  she  relied  wholly  upon 
a  right  given  by  the  common  law.  and  main- 
tained her  action  upon  such  a  rl^ht  only.  It 
was  the  defendant,  and  rot  the  plaintiff,  who 
Invoked  the  constitution  and  laws  of  the  Unit- 
ed States.  This,  as  necessarily  follows  from 
the  foregoing  considerations,  and  as  was  ex- 
proAsIy  adjudged  in  Alining  Co.  v.  Turck, 
iibove  cited,  is  infiutflclent  to  support  the  ju- 
risdiction of  this  court  to  review,  by  appeal 
or  writ  or  error,  the  Judgment  of  the  circuit 
court  of  appeals. 

The  Jurisdiction  of  the  circuit  court  having 


been  obtained  and  exercised  solely  because  of 
the  parties  being  citizens  of  different  states, 
the  Judgment  of  the  circuit  court  of  appeals 
was  final,  and  the  writ  of  error  must  be  dis- 
missed for  want  of  Jurisdiction. 


(164  U.  S.  213) 
UNITED  STATES  v.  VERDIER, 
(November  16,  1896.) 
No.  49. 

INTBRBST  —  CLA.IM8  AOAIN8T  THB    GhOTBBinf BNT  — 

Mutual  Claims. 
Rev.  St.  S  966,  provides  that  interest  shall 
be  allowed  on  all  judgments  recovered  in  a  cir- 
cuit or  district  court  **in  all  cases  where,  by  the 
law  of  the  state  in  which  such  court  is  held,  in- 
terest may  be  levied  under  process  of  execution 
on  judgments  recovered  in  the  courts  of  such 
state."  Rev.  St  §  1091,  provides  that  no  inter- 
est shall  be  allowed  on  any  claim  against  the 
government  prior  to  the  rendition  of  judgment 
thereon  by  tne  court  of  claims,  unless  it  be  a 
contract  expressly  stipulating  for  the  payment 
of  interest.  V.,  a  postmaster  In  South  Carolina, 
was  at  the  close  of  his  term  of  office,  in  1869, 
indebted  to  the  government  in  a  certain  sum, 
for  which  judgment  was  rendered  against  him 
in  the  district  court  of  that  state  in  1871.  His 
salary  was  not  readjusted  under  acts  of  1804 
and  1806,  authorizing  the  postmaster  general  to 
make  snch  readjustments  once  in  two  years; 
but  it  was  readjusted,  and  a  sum  larger  than 
the  judgment  was  allowed  him  as  increased  sal- 
ary, under  act  of  1883,  which  provided  for  the 
readjustment  of  salaries  not  already  readjusted 
under  act  of  1866.  Hdd^  that  upon  the  final 
settlement  of  V.'s  account,  in  1877.  he  was  prop- 
erly charged  with  interest  on  the  judgment,  and 
denied  interest  on  the  increased  salary  allowed 
him;  the  fact  that  there  were  mutual  claims 
being  no  reason  for  disregarding  the  statutes  as 
to  interest. 

On  Appeal  from  the  Ck)urt  of  Claims. 

This  was  a  petition  by  the  administrator  of 
James  R,  Verdier,  deceased,  for  the  payment  of 
a  balance  of  |1,300.41,  claimed  to  be  due  him 
upon  a  readjustment  of  his  accounts  as  post- 
master at  Beaufort,  S.  C,  from  July  1,  1806,  to 
AprU  30.  18C9. 

Upon  a  hearing  hi  the  court  of  claims,  that 
court  made  the  following  findings  of  fdct: 

"(1)  James  R.  Verdier  was  a  duly-qualified 
postmaster  at  Beaufort,  S.  C,  from  July  1, 
1866,  to  the  30th  day  of  April,  1869. 

"(2)  Upon  his  retirement  from  oflice  he  ap- 
peared as  Indebted  to  the  United  States,  on  the 
face  of  his  postal  accounts,  In  the  sum  of 
$929.20.  June  28.  1870,  an  action  was  brouglii 
by  the  United  States  against  him  on  his  official 
bond,  in  the  United  States  district  coiut  of 
South  Carolina,  to  recover  said  sum;  and  July 
5,  1870,  the  Jury  returned  a  verdict  In  favor  of 
the  United  States  for  the  sum  of  $l,0fl3.20. 
which  verdict  was,  upon  motion  of  Verdier's 
attorney,  set  aside. 

"October  31st,  following,  the  attorney  for  sai.l 
Verdier  consented  that  the  case  be  submitted 
to  the  court,  and  upon  said  date  the  jur>'  re- 
turned a  verdict  in  favor  of  the  United  States 
against  Verdier  for  the  sum  of  $1,059.03;  the 
costs  were  $36.80;  total,  $1,095.83.  Judgment 
thereon  was  duly  signed  Januaiy  25,  1871. 

"(3)  November  3,  1885,  application  was  mad# 


UNITED  STATES  t).  VERDIEB. 


48 


jj  to  the  postmaster  general  by  the  administrator 

•  for  a  review  and^ieadjustment  of  decedent's  sal- 
ary as  postmaster  aforesaid,  mider  the  pioyi- 
sloDS  of  the  act  of  Biarch  3, 1883  (22  Stat  487). 
December  23/ 1885,  said  salaiy  was  readjusted, 
and  the  som  of  $2,892.84  foand  due  said  de- 
cedent's estate.  August  4,  1886,  a  sum  of 
money  was  appropriated  by  congress  to  pay 
this  and  similar  allowances.     24  Stat.  307,  308. 

"(4)  March  4,  1887,  decedent's  postal  account 
was  audited  by  the  auditor  for  the  post-oiEce 
department,  who  charged  his  account  with  the 
aforesaid  Judgment  and  Interest  thereon  from 
July  5,  1870,  to  August  4,  1886  (the  date  of 
appropriation),  and  costs  of  suit,  the  total  there- 
of being  the  sum  of  $2,296.77,  and  deducted 
this  sum  from  the  amount  of  salaiy  credited  to 
said  account,  showing  a  balance  of  $596.07. 

"June  20,  1887,  the  United  States  attorney 
for  the  aforesaid  district  was  instructed  to  sat- 
Istj  said  Judgment,  which  was  accordingly  done 
July  25.  1887. 

"(5)  The  sum  of  $596.07  was  paid  plaintiff, 
who  gave  the  following  receipt: 

"•Mailed    Sept.    14,    1887.      Received 

Sept  26,  1887,  the  transfer  draft  of  the 

^*s  Third  Assistant  Postmaster  General,  No. 

a  g  4655,  for  596  dollars  .07  cents.  In  my  fa- 

P  "O  vor,   on   the   postmaster  at    New   Yorli, 

^       state  of  N.  Y., ,  to  the . 

"  "W.  J.  Verdler,  Administrator.' " 

Upon  these  facts,  the  court  foimd,  as  a  con- 
clusion of  law,  that  the  petitioner  was  enti- 
Oed  to  recover  In  the  sum  of  $1,233.57  (28  (Dt 
CI.  268),  for  which  amount  Judgment  was  en- 
tered, and  the  United  States  appealed. 

As8t  Atty.  Gen.  Dodge,  for  the  United  States. 
Harvey  Spalding,  for  appellee. 

Mr.  Justice  BROWN,  after  stating  the  facts 
« In  the  foregoing  language,  delivered  the  opin- 
5  ion  of  the  court. 

*  •  The  contest  In  this  case  is  really  over  a  ques- 
tion of  interest.  Upon  the  termination  of  his 
services  as  postmaster,  Yerdier  was  found,  upon 
the  face  of  his  accounts,  to  be  Indebted  to  the 
government.  Suit  was  brought  against  him 
upon  his  bond,  and  a  verdict  obtahied  July  5, 

1870,  for  $1,063.20,  which  was  subsequently 
set  aside;  but  the  action  ultimately  resulted  In 
a  Judgment  against  him,  rendered  January  25, 

1871,  in  the  smn  of  $1,095.83. 

By  Rev.  St  §  96(),  ''interest  shall  be  allowed 
on  all  Judgments  in  civil  causes  recovered  in  a 
circuit  or  district  court  ♦  ♦  •  in  all  cases 
where,  by  the  law  of  the  state  In  which  such 
court  is  held,  interest  may  be  levied  under  pro- 
cess of  execution  on  Judgments  recovered  in 
the  courts  of  such  state;  and  it  shall  be  cal- 
culated from  the  date  of  the  Judgment,  at  such 
rate  as  allowed  by  law  on  Judgments  recovered 
in  the  courts  of  such  state.'*  We  see  no  rea- 
son why  this  section,  or  section  3624,  fixing 
the  rate  of  Interest  upon  delinquent  accounts 
of  public  officers  at  6  per  cent.,  does  not  app'y 
to  this  case.  Verdler  was  therefore  properly 
charged  with  interest  upon  the  Judgment 
Amis  V.  Smith,  16  Pet  303. 


By  the  act  of  July  1,  1864  (13  Stat  335),  the 
system  which  had  theretofore  prevailed  of  pay- 
ing postmasters  by  a  commission  upon  the  re- 
ceipts of  their  offices  was  changed;  ajid  post- 
masters were  divided  into  five  classes,  and  paid 
by  a  salary  gauged  by  thehr  compensation  for 
the  two  consecutive  years  preceding  the  act. 
The  classification  of  postmasters  was  deter- 
mined by  the  postmaster  gen&ral  upon  the  basis 
of  the  commissions  previously  paid  to  them, 
and  the  exact  amount  of  their  salaries  fixed 
within  certain  limitations  provided  by  the  act 
for  each  class.  There  was  a  further  provision 
in  the  second  section  that  the  salary  should  be 
reviewed  and  readjusted  by  the  postmaster  gen- 
eral once  In  two  years,  upon  the  basis  upon 
which  the  salary  was  originally  fixed;  but  that 
such  change  should  not  take  effect  until  tlie 
first  day  of  the  quarter  next  following  the  or- 
der for  Uie  same.  This  section  was  amended 
by  the  act  of  July  12,  1866  (14  Stat  59,  60), 
by  adding  a  proviso  that,  when  the  quarterly© 
returns  of  any  postmaster  showed  that  the  sal-J 
aiy  allowed  was*10  per  cent,  less  than  It  would* 
have  been  on  a  basis  of  conmiissions,  the  ix)st- 
master  general  should  review  and  readjust  un- 
der the  provisions  of  the  prior  act 

It  will  be  observed  that  these  acts  of  1864 
and  1866  were  both  prospective  In  their  opera- 
tion. U.  S.  V.  McLean,  95  U,  S.  750.  We 
must  assume  that  when  Verdi er  took  office, 
July  1,  1866,  his  salary  was  fixed  by  the  post- 
master general,  under  the  act  of  1S64;  this  be- 
ing the  date  at  which  the  first  biennial  term 
fixed  by  the  act  of  1864  expired.  It  would  seem 
that  no  readjustment  could  then  be  made  until 
the  lapse  of  two  years,  or  until  July,  1868,  un- 
less, upon  satisfactory  representation^  it  was 
deemed  expedient  by  the  postmaster  general. 
If  a  readjustment  had  been  made  under  these 
acts,  it  would  have  operated  prospectively  only, 
and  until  April  30,  1869,  when  he  ceased  to 
serve  as  postmaster.  Why  a  readjustment  was 
not  made  does  not  appear.  It  may  have  been 
for  the  absence  of  quarterly  returns,  as  there 
is  no  finding  that  such  retm-ns  were  made.  It 
may  have  been  by  simple  neglect  of  the  post- 
master general  to  comply  with  the  law;  but 
there  Is  no  evidence  ot  his  refusal  to  do  so,  and 
in  any  event  the  government  would  not  be  lia- 
ble for  his  neglect  In  that  particular.  U.  S.  v. 
KIrkpatrIck,  9  Wheat  720;  U.  S.  v.  Sherman, 
98  U.  S.  565.  It  was  not  until  1883  that  the 
postmaster  general  was  authorized  to  readjust 
the  compensation  of  postmasters,  and  to  make 
such  readjustments  letrospectlve. 

By  the  act  of  March  3,  1SS3  (22  Stat  487), 
the  postmaster  general  was  authorized  and  di- 
rected to  readjust  the  salaries  of  postmasters, 
whose  salaries  had  not  theretofore  been  read- 
Justed  under  the  act  of  1866,  "who  had  made 
sworn  returns  of  their  receipts  and  business  for 
readjustment  of  salary"  to  the  department,  or 
who  had  "made  quarterly  returns  in  conformity 
to  the  then  existing  laws  and  regulations,  show- 
ing that  the  salary  allowed  was  ten  per  centum 
less  than  it  would  have  been  upon  the  basis 
of  commissions,"  such  readjustment  to^4)e^mada^ 
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In  accordance  with  the  act  of  1886,  and  '*to 
I,  date  from  the  beginning  of  the  quarter  succeed- 
Hing  that  In  which  such  sworn  retume  of  re- 

•  celpts  and  businesB^or  quarterly  returns  were 
made;  provided,  that  every  readjustm^it  of  sal- 
ary under  this  act  shall  be  upon  a  written  ap- 
plication signed  by  the  postmaster  or  late  post- 
master or  legal  representative  entitled  to  such 
readUustment." 

Pursuant  to  this  statute,  application  was 
made  by  the  administrator  of  Verdier  for  a  re- 
view and  readjustment  of  his  salary  as  postmas- 
ter; and  on  December  23,  18S5,  his  salary  was 
readjusted,  and  the  sum  of  $2,092.84  found  to 
be  due  his  estate. 

On  August  4,  1886,  an  act  was  passed  by 
congress  (24  Stat.  307)  appropriating  a  sum  of 
money  to  pay  this  and  similar  allowances.  Ver- 
dier's  account  was  finally  audited  March  4, 
lb87.  In  this  statement  he  was  charged  with 
the  judgment  and  interest  thereon  from  July  5, 
1870,  to  August  4,  1886  (the  date  of  the  appro- 
priation), the  total  being  the  siun  of  $2,206.77, 
and  was  credited  with  the  amount  of  his  read- 
justed salary  and  a  balance  of  $596.07  foimd  to 
be  due  him.  This  sum  was  subsequently  paid, 
the  receipt  of  petitioner's  administrator  talsen 
for  the  amount,  and  the  judgment  against  Ver- 
dier satisfied  of  record  July  25,  1887.  On  Sep- 
tember 28,  ISiS,  this  petition  was  filed  to  re- 
cover the  difference  between  the  original  verdict 
and  the  amount  which  was  deducted  from  his 
readjusted  salary  upon  final  settlement. 

By  the  act  of  1883  no  readjustment  could  be 
made,  except  upon  the  application  of  the  post- 
master; and,  when  that  application  was  made 
in  this  case,  the  salary  was  for  the  first  time 
readjusted.  Until  this  time  the  debt  was  not 
liquidated.  In  fact,  it  would  be  more  accurate 
to  say  that  it  did  not  exist  The  argument  is 
made  that,  as  the  readjusted  salary  was  earned 
prior  to  the  verdict  against  Verdier  of  July  5, 
1870,  he  ought  not  to  be  charged  with  interest 
upon  the  judgment  against  him  for  the  16  years 
which  elapsed  from  that  time  until  August, 
1886,  wlien  the  act  of  congress  appropriating 
money  for  the  payment  of  readjusted  salaries 
was  passed;  or,  which  is  nearly  the  same  thing, 
that  the  government  should  be  charged  with 
interest  upon  his  readjusted  compensation  from 
the  time  he  left  the  office.  It  would  certainly 
seem  to  be  equitable  that,  if  the  government 
00  were  indebted  to  Verdier  at  the  time  it  ot)- 
JJtained  judgment  against   him,   it   should   not 

•  charge 'him  with  interest  upon  its  judgment. 
But,  interest  being  a  matter  of  purely  statutory 
regulation,  we  are  bound  to  give  or  withhold  it 
as  the  statute  directs.  By  the  judgment  of  the 
district  court  of  South  Carolina,  Verdier  be- 
came indebted  to  the  government  on  Januaiy 
25,  1S71,  in  the  sum  of  $1,095.83,  and,  as  he 
did  not  pay  the  debt  at  the  time,  he  was  prop- 
erly chargeable  with  interest.     Rev.  St.  §  966. 

Upon  the  other  hand,  the  government  did  not 
become  a  debtor  to  Verdier  until  his  claim  was 
liquidated;  and  hy  Rev.  St.  §  1091,  no  Interest 
can  be  allowed  upon  any  claim  against  the  gov- 
ernment up  to  the  thne  of  the  rendition  of  judg- 


ment thereon  by  the  court  of  dafms,  unless 
ui)on  a  contract  expressly  stipulating  for  the 
payment  of  UiteresL  The  theory  upon  which 
interest  is  claimed  seems  to  be  that  the  post- 
master general  was  In  fault  for  not  having  read- 
justed Verdier's  salary  under  the  act  of  1866, 
and  that  Verdier  ought  not  to  be  prejudiced  by 
such  default.  The  whole  difficulty  in  the  case, 
however,  arises  from  the  fact  tlMt  there  were 
claims  upon  both  sides.  Did  the  case  of  the 
govenmient  stand  alone,  there  could  be  no  doubt 
whatever  that  Verdler's  estate  would  be  proper- 
ly chargeable  with  interest.  Upon  the  other 
liand,  if  his  accounts  had  been  settled  and  paid 
at  the  expiration  of  his  term,  and  a  claim  were 
now  made  imder  the  act  of  1883,  it  would  not 
be  claimed  that  the  government  would  be  chai^ge- 
able  with  Interest.  The  equity  of  petitioner's 
claim,  if  there  be  any,  arises  from  the  fact 
that,  while  interest  was  running  agahist  him  on 
his  judgment,  the  government  was  equitably  his 
debtor.  Were  the  case  between  private  indi- 
viduals, perhaps  interest  would  be  chaxgeable 
to  both  parties;  but  we  are  unable  to  see  how 
the  fact  that  there  were  mutual  claims  can  au- 
thorize us  to  disregard  the  plain  letter  of  tlie 
statutes.  There  Is  really  no  greater  haidship 
in  denying  the  petitioner  interest  than  there 
would  have  been  if  he  had  not  been  a  judgment 
debtor  of  the  government. 

An  Inherent  vice  of  petitioner's  argument  is  m 
the  assumption  that  he  and  the  government  stand 
upon  an  equality  with  respect  to  interest.  The 
truth  Is  that,  in  its  dealings  with  individuals,^ 
public  policy  demands  tliat  the  government  jj 
^should  occupy  an  apparently  favored  position.* 
It  may  sue,  but,  except  by  its  own  consent,  can- 
not be  sued.  In  the  matter  of  costs,  it  recov- 
ers, but  does  not  pay,  and  the  liability  of  the  in- 
dividual would  not  be  alTected  by  the  fact  he 
had  a  judgment  against  the  government  which 
did  not  carry  costs.  So,  the  statute  of  limita- 
tions may  be  pleaded  by  the  government,  but 
not  against  it;  nor  is  it  affected  by  the  laches 
of  its  officers.  U,  S.  v.  Barker,  2  Wheat.  3!)5; 
The  Antelope,  12  Wheat.  546;  U.  S.  v.  Mcl>e- 
more,  4  How.  286;  U.  S.  v.  Boyd,  5  How.  29; 
XT.  S.  V.  Thompson,  98  U.  S.  480;  Simmons  v. 
Ogle,  105  U.  S.  271;  U.  S.  v.  Klrkpatrick.  9 
Wheat.  720;  U.  S.  v.  NlchoU,  12  Wheat.  50.j; 
Gaussen  v.  U.  S.,  97  U.  S.  584.  Under  tlie 
bankruptcy  law,  it  was  a  prefen-cd  cretlitor,  and 
its  claims  were  paid  even  before  the  wages  of 
operatives,  clerks,  or  house  servants.  Rev.  St. 
§  5101.  In  short,  the  equities  which  arise  as 
between  individuals  have  but  a  limited  applica- 
tion as  between  the  government  and  a  citizen. 

Nor  is  it  strictly  tnie  to  say  that  the  gov.Tn- 
ment  was  indebted  to  Verdier  at  the  date  of  its 
judgment  against  him.  He  had  performed  ser- 
vices for  which  an  indebtedness  was  subsequent- 
ly voluntarily  created  by  the  government;  but 
until  the  readjustment  was  made,  the  law  im 
posed  no  obligation  upon  the  government  to 
pay  him  an  increased  salaiy.  Verdier  could  not 
have  availed  himself  of  It  as  a  set-off  or  coun- 
terclaim to  his  own  debt  to  the  government,  and 
in  fact  it  never  became  a  debt  until  the  daim 
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eras  liquidated,  under  the  act  of  1883.  As  was 
«Bld  by  this  court  in  U.  S.  ▼.  McLean,  95  U.  & 
750,  753:  **Tbe  law  imposes  no  obligation  np- 
en  tba  goyemment  to  pay  an  increased  salary 
unless  a  readjustment  has  preceded  it.  And 
by  the  act  of  1866  the  postmaster  general  is  not 
to  readjust  an  existing  salaiy  unless  the  quar- 
terly returns  made  show  cause  for  it  Now,  if 
it  be  conceded  that  the  quarterly  returns  made 
on  the  last  day  of  each  quarter,  beginning  with 
cJune  30,  1871,  made  it  the  duty  of  the  post- 
S  master  gic^neral  to  make  a  readjustment  immedl- 
**  ately  on  the  receipt  of  the  returns,  still  his*read- 
justment  was  an  executive  act.  made  necessary 
by  the  law,  in  order  to  perfect  any  liability  of 
the  government.  If  the  executive  officer  f&iled 
to  do  his  duty,  he  might  have  been  constrained 
by  a  mandamus.  But  the  courts  cannot  perform 
•executive  duties,  or  treat  them  as  performed 
when  they  have  been  neglected.  They  cannot 
enforce  rights  which  are  dependent  for  their  ex- 
istence upon  a  prior  performance  by  an  execu- 
tive officer  of  certain  duties  he  has  failed  to  per- 
form. The  right  asserted  by  the  claimant  rests 
upon  a  condition  unfulfllled.**  In  that  case,  as 
stated  by  Mr.  Justice  Miller  in  U.  S.  v.  Vilas,  124 
U.  S.  86,  87,  8  Sup.  Ct  422,  423,  this  court  held 
that  the  court  of  claims  could  not  ''perform  the 
duty  of  readjusting  the  salary  under  the  acts 
which  conferred  that  power  on  the  postmaster 
^neral,  and  that  there  was  no  legal  liability 
iigainst  the  United  States  for  the  amount  claim- 
ed by  him  until  that  officer  had  readjusted  the 
«alaT7  in  accordance  with  those  acts  of  con- 
grea^r  And  in  U.  S.  v.  Vilas  it  was  held  that 
rhe  statute  did  not  contemplate  a  readjustment 
oflener  than  once  In  two  years,  as  a  legal  duty 
or  oblijration  on  the  part  of  the  postmaster  gen- 
eral. 

Verdler*s  claim  for  Interesl  in  this  case  is 
baf«*d  npon  the  assumption  that  the  postmaster 
peneml  nejjlected  his  duty  in  failing  to  readjust 
bis  sakiry.  We  have  shown  that,  if  he  had  per- 
formed his  statutory  duty,  his  action  would 
have  been  prospective  only,  and  would  have  cov- 
<*rpd  but  comparatively  a  short  period  of  Ver- 
-dicr's  services;  but,  however  this  may  be,  the 
jwvemmont  Is  not  chat^geable  for  his  neglect  in 
tlwt  pnr+Icular. 

It  resnlts  that  the  Judgment  of  the  court  below 
must  he  reversed,  and  the  case  remanded,  with 
direction  to  dismiss  the  petition. 

Mr.  .Tustice  GRAY  did  not  hear  the  argument, 
and  toolc  no  part  In  the  decision  of  this  case. 


(164  u.  S.  190) 

WISCONSIN  CENT.  R.  CO.  v.  UNITED 

STATES. 

(November  16,  180G.) 

No.  21. 

TiLixsroi'TATlON'      OF    MaIL"— COMPESSATIOTT— Rs- 

c<»vr:uT  OP  OvBKPAY  MB  NTS— Readjust- 
ment OP  Ratks. 
1.  Act  .Tune  3,  1856  (11  Stat.  20,  c.  43),  grant- 
ins:  lands  to  the  state  of  Wisconsin  to  aid  in 
the  coostruction  of  certain  railroads,  provided 
4sectioD  5)  that  ''the  United  States  mail  shall 
be  transported  oyer  said  roads  under  the  direc- 


tion of  the  postoffice  department  at  such  price 
as  congress  may  hy  law  direct,"  and  that,  "un- 
til such  price  is  fixed  hy  law,  the  postmaster- 
general  snail  have  the  power  to  determine  the 
same.''  Act  May  5,  1S64  (13  Stat,  (kj,  c.  80), 
again  granted  lands  to  the  state  for  three  speci- 
fied lines  of  road,  expressly  providing  that  the 
grant  was  made  upon  "the  same  terms  and 
conditions"  as  the  grant  of  1856.  The  general 
subject-matter  of  all  sections  of  the  act  of  1856 
except  section  5  was  expressly  re-enacted  by 
act  of  18W,  such  re-enactment  being  rendered 
necessary  by  certain  changes  in  these  sections. 
Held,  that  the  "terms  and  conditions"  referred 
fo  by  the  act  of  1864  embraced  the  condition 
prescribed  by  section  5  of  the  act  of  1856. 

2.  The  act  of  the  postmaster  general  in  direct- 
ing payment  for  transportation  of  the  mails, 
under  statutes  providing  the  rate  and  basis 
thereof,  is  an  executive,  and  not  a  judicial,  act, 
and  is  not  conclusive  in  a  case  involving  the  set- 
tlement of  such  accounts. 

3.  Rev.  St.  §  4057,  relative  to  the  recovery  of 
funds  of  the  post-office  department  wrongfully 
paid  out,  provides,  among  other  cases,  that 
where  such  funds  have  been  paid  "by  the  mis- 
taice.  collusion,  or  misconduct  of  any  officer  or 
other  employ^  in  the  iwstal  service,  the  postmas- 
ter-general shall  cause  suit  to  be  brought  to  re- 
cover such  wrong  or  fraudulent  payment."  Held, 
that  the  word  "mistake,"  as  here  used,  includes 
the  erroneous  construction  or  application  of  a 
statute,  and  therefore  where  money  has  been 
illegally  paid,  by  reason  of  misconstruction  of 
the  law,  and  the  postmaster  general  has  money 
of  the  recipient  in  his  possession,  he  need  not 
pay  it  over,  and  then  sue  for  the  illegal  pay- 
ments, but  he  may  hold  it  subject  to  the  de- 
cision of  the  court  in  a  suit  by  the  claimant. 

4.  Act  July  12,  1876  (19  Stat.  78,  c.  179),  an- 
thorizing  the  postmaster  general  to  readjust  the 
rates  of  compensation  for  the  transportation  of 
the  mails,  provides  (section  13)  that  "railroad 
companies  whose  railroad  was  constructed  in 
whole  or  in  part  by  a  land  grant  made  by  con- 
gress on  the  condition  that  the  mails  should  be 
transporte<1  over  their  road  at  such  price  as  con- 
gress should  by  law  direct,  shall  receive  only 
eighty  per  centum  of  the  compensation  author- 
ized by  this  act."  A  railroad  constructed  by 
the  aid  of  a  land  grant  made  in  1864  on  the 
above  condition  was  paid  full  rates  for  carrying 
the  mails  for  a  portion  of  the  time  prior  t6 
.Tanuary  8,  1884.  On  this  date  the  postmaster 
general  directed  that  from  July  1,  1883,  the 
compensation  sliould  be  reduced  to  the  rate  fixefl 
by  the  act  of  1876.  and  also  restated  the  account 
for  carrying  the  mails  prior  to  July  1,  1883,  and 
deducted  out  of  moneys  earned  since  the  latter 
date  the  excess  above  80  per  cent,  paid  for  the 
prior  period.  Behl,  that  the  railroad  company 
WHS  not  entitled  to  recover  the  sum  so  deducted. 
Mr.  Justice  Peclcham  dissenting. 

Appeal  from  the  Court  of  Claims. 

An  act  of  congress  of  March  3,  1873  (17 
Stat.   556,   c.  231),   prescribed   the  rates   of 
compensation  for  the  transportation  of  the„ 
malls   on  the   basis  of   the   average   weight;^ 
and  by  an  act 'of  July  12,  1876  (19  Stat.  78,' 
c.   179),   the  compensation  was  directed   to 
be  readjusted  by  the  postmaster  general  as 
specified  on  and  after  July  1,  1S7G.     Section 
13  of  this  act  provided  "that  railroad  com- 
panies  whose   railroad   was  constructed   in 
whole  or  In  part  by  a  land  grant  made  by 
congress  on   the   condition   that   the   mails 
should   be   transported   over  their   road   at  ■ 
such  price  as  congress  should  by  law  direct 
shall  receive  only  eighty  per  centum  of  the 
compensation  authorized  by  this  act.' 

By  an  act  approved  June  3, 
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20,  c  49,  congress  granted  to  the  state  of 
Wisconsin  lands  to  aid  in  the  construction 
of  certain  railroads  northward  and  north- 
westward in  said  state,  ultimately  reaching 
the  west  end  of  Lake  Superior;  the  land 
granted  helng  every  alternate  odd-numbered 
section  for  six  sections  in  width  on  each 
side  of  the  roads,  respectively.  Section  5  of 
this  act  provided:  'That  the  United  States 
mail  shall  be  transported  over  said  roads, 
under  the  direction  of  the  post  office  depart- 
ment, at  such  price  as  congress  may,  by 
law,  direct:  provided,  that  until  such  price 
is  fixed  by  law,  the  postmaster-general  shall 
have  the  power  to  determine  the  same." 
Some  or  all  of  the  roads  contemplated  in  this 
act  not  having  been  constructed,  congress, 
by  act  of  May  5,  ISGi  (13  Stat  66,  c.  80), 
again  granted  lands  to  the  state  of  Wiscon- 
sin for  three  different  general  lines  of  rail- 
road, the  line  covered  by  section  3  of  the 
act  being  the  one  in  controversy.  By  this 
%ct  alternate  odd-numbered  sections  for  ten 
nectlons  In  width,  instead  of  six,  were  grant- 
ed, **upon  the  same  terms  and  conditions  as 
are  contained  in  the  act  granting  lands  to 
said  state  to  aid  in  the  construction  of  rail- 
roads in  said  state,  approved  June  8,  1856." 
'ilie  two  acts  in  parallel  columns,  the 
words  in  each  and  not  in  the  other  being 
pnuted  in  italics,  are  as  follows: 


Act  of  June  8, 1856. 


•  *Sectlov  1.  That  there 
be,  and  is  hereby,  grant- 
ed to  the  state  of  Wis- 
consin for  the  purpose 
of  aiding  in  the  con- 
struction of  a  railroad 
from  MadiaoUf  or  Co- 
Inmbna,  by  the  way  of 
Portage  City  to  the 
Saint  Croix  River  or 
Lakebetween  tovmsMpe 
twentU'five  and  thirty- 
one,  and  from  thence  to 
the  west  end  of  Lake 
Superior;  and  to  Bay- 
lield;  and  aUo  from 
Fond  du  Lac  on  Lake 
Winneba(jo^  northerly 
to  the  fftate  line^  every 
alternate  soction  of  land 
designated  by  odd  num- 
bors  for  six  sections  in 
width  on  oaoh  sido  of 
said  roads.  reniJCcUvely. 


Act  of  May  5,  1S64 

Sec.  1.  [Tbis  section 
grants  land  to  aid  in  the 
oonstruotion  of  a  rail- 
road from  Saint  Croix 
River  or  Lake  to  Lake 
Superior.] 
*Seo.  2.  [This  section 
grants  land  to  aid  in  the 
construction  of  a  rail- 
road from  Tom  ah  to 
Saint  Croix  River  or 
lAke.] 

Sec.  3.  And  be  it  fur- 
ther enacted^  that  there 
be,  and  is  hereby,  grant- 
ed to  the  state  of  Wis- 
consin, for  the  purpose 
of  aiding  in  the  con- 
btruction  of  a  railroad 
from 


Portaqe 
City,  Berlin^  Doty'e  l9- 
land,  rrr  Fond  du  Lac^ 
ae  said  state  may  de- 
termine,  in  a  north' 
western  directioiiy  to 
BryMld,  and  thence  to 
Superior,  on  Lake  Su- 
perior, every  alternate 
section  of  vublic  land, 
designated  oy  odd  num- 
bers, for  ten  sections  in 
width  on  each  side  of 
said  road,  upon  the 
same  terms  and  condir 
tif/ns  as  are  contai^ied 
in  the  a^t  granting 
lauds  to  said  state  to 
aid  in  Vie  construction 
of  railroads  in  said 
Mtate,  approved  Jime 
tfiree,  eighteen  hundred 
qnd  fljtysix.     But  lOt 


But  in  case  it  shall  ap- 
pear that  the  United 
States  have,  when  the 
line«  or  routes  of  said 
roads  are  definitely  fix- 
ed, sold  any  sections  or 
parts  thereof  granted  as 
aforesaid,  or  that  the 
right  of  pre-emption  has 
attached  to  the  same. 
then  it  shall  be  lawful 
for  any  agent  or  agents, 
to  be  appointed  by  the 
governor  of  said  state, 
to  select,  subject  to  the 
approval  of  the  secre- 
tary of  the  interior, 
from  the  lands  of  the 
United  States  nearest  to 
the  tier  of  sections 
above  specified,  so  much 
land  in  alternate  sec- 
tions, or  parts  of  sec- 
tions, as  shall  be  equal 
to  such  lands  as  the 
United  States  have  sold 
or  otherwise  appropri- 
ated,  or  to  which  the 
right  of  pre-emption  has 
attached,  as  aforesaid, 
which  lands  (thas  se- 
lected in  lieu  of  those 
sold  and  to  which  pre- 
emption has  attached  as 
aforesaid,  together  with 
the  sections  and  parts  of 
sections  designated  by 
odd  numbers  as  afore- 
said, and  appropriated 
as  aforesaid,)  shall  be 
held  by  the  state  of 
Wisconsin  for  the  use 
and  purpose  aforesaid: 


Provided,  that  the 
lands  to  be  so  located 
shall  in  no  case  be  fur- 
ther than  Jifteen  miles 
from  the  line  of  Vie 
roads  in  each  oase^  and 
selected  for  and  on  ao' 
count  of  said  roads: 

Provided,  further, 
that  the  *land8  hereby 
granted  sTiall  be  exclU' 
Blvely  applied  in  tlie 
constru^tirm  of  than 
road  for  which  it  wa9 
granted  cmd  selected, 
and  shall  be  disposed 
of  only  as  the  work  pro- 
gresses, and  the  same 
shall  be  applied  to  no 
other  purpose  whOtso' 
ever: 

And  provided  fur- 
tlier,  that  any  and  all 
lands  reserved  to  the 
United  States  by  any  act 
of  con.^ress  for  the  pur- 
pose 01  aiding  in  any  ob- 
ject of  internal  improve- 
ment, or  in  any  manner 
for  any  purpose  what- 
soever, be,  and  the  same 
are  hereby,  reserved  to 
the  UnlteA  States  from 
the  operation  of  this  act, 
except  so  far  as  it  may 
be  found  necessary  to  lo- 
cate the  route  of  said 
railroads  throus?h  such 
reserved  lands,  in  which 
case  the  rlglu  of  way 


case  it  shall  appear  that 
the  United  States  have, 
when  the  line  or  route 
of  said  road  is  definitely 
fixed,  sold,  reserved,  or 
otherwise  disposed  of 
any  sections  or  parts 
thereof,  granted  as^ 
aforesaid,  or  that  the^ 
right  of  pre-emption  or'H 
htmiestead  has  attached* 
to  the  same,  that  it  shall 
be  lawful  for  any  agent 
or  agents  of  said  state, 
appointed  by  the  gov- 
ernor Oiercof,  to  select, 
subject  to  the  approval 
of  the  secretary  of  the 
interior,  from  the  lands 
of  the  United  States 
nearest  to  the  tier  of 
sections  above  specified, 
as  much  public  land  in 
alternate  sections,  or 
parts  of  sections,  as 
shall  be  equal  to  such 
lands  as  the  United 
States  have  sold  or  oth- 
erwise appropriated,  or 
to  wnich  the  right  of 
pre-emption  or  hftme- 
sua  I  bas  attached  as 
aforesaid,  which  lands 
(thus  selected  in  lieu  of 
those  sold  and  to  which 
the  right  of  pre-emption 
or  homest&id  has  at- 
tached as  aforesaid,  to- 
gether with  sections  and 
parts  of  sections  desig- 
nated by  odd  numbers 
as  aforesaid,  and  appro- 
priated as  aforesaid) 
shall  be  held  by  said 
etate,  or  by  Vie  com- 
pany to  which  she  may 
transfer  tlie  same,  for 
the  use  and  purpose 
aforesaid:  ;>roui(W,that 
the  lands  to  be  so  located 
shall  in  no  case  be  fur- 
ther than  twenty  miles 
from  the  line  of  said 
road. 


o 


•see.  ft.  AndheUfur* 
ther  enacted^  that  any 
and  all  lands  reserved  to 
the  United  States  by  any 
act  of  congress  for  the 
purpose  of  aiding  in  any 
object  of  internal  im- 
provement, or  in  any 
manner  for  any  purpose 
whatsoever,  and  (if  I 
mineral  Uindx  be  and 
the  same  are  hcroDy  re 
served  and  excluded 
fi*om  the  operation  of 
this  act,  except  so  far  as 
it  may  be  found  neces- 
sary to  locate  thu  route 
of  such  railroads 
through  such  reserved 
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only  sball  bo  granted, 
sulQeet  to  the  approTal 
of  the  presideiit  eC  tbe 
United 


preside 


See.  9.  And  be  Ufwr- 
ther  efuicted,  that  the 
aeotloaa   and    parte    of 
sections  of  land  which, 
fjy  9xt^  grant,  shall  re- 
main   to     the     United 
Slates,  within  sis  miles 
on   each    side    of    said 
roads,  shall  not  be  sold 
or  less  than  double  the 
g  minimum   price  of  the 
S  public  lands  when  sold: 
•  nor  shall   any*  of  sala 
lands  become  subject  to 
private  entry  until  the 
same  have  been  first  of- 
fered at  public  sale  at 
the  increased  price. 

Sec. 8.  And  beit  fur- 
ther enacted,  that  the 
said  lands  hereby  grant- 
ed to  said  state  shall  be 
snblect  to  the  disposal 
of  toe  leffisUUure  Viere- 
of,  for  the  purposes 
aforesaid,  and  no  other; 


and  the  said  railroads 
nhaU  be  and  remain  pub- 
lic highways  for  the  use 
of  the  government  of 
the  United  States  free 
from  toll  or  other  charge 
tioon  the  transportation 
of  property  or  troops  of 
the  United  States. 

8eoL4.  AndbeUfwr- 
ther  enacted,  that  the 
Uinde  hereby  granted 
to  said  Btate  shall  be 
disposed  of  by  sa4d  state 
fmly  In  manner  foUouh 
ing,  that  is  to  say:  that 
a  quantit]/  qf  land  not 
exceeding  one  hundred 
and  twenty  section8,and 
included  wUhin  a  conr 
tinuous  length  of  twenr 
ty  mUes  of  roads,  re- 
spectively, nuiy  be  sold: 
and  when  the  governor 
of  said  state  shall  certi- 
fy to  the  secretary  cf  the 
«  imerioT  that  any  twenty 
c^conUnuous  nMes  of  eir 
"^ther  of  said  mads  are 
*  completed,  therranother 
like  qfuantity  q/*  land 
hereby  granted  may  be 
sold;  and  so  from  time 
to  time  until  said  roads 
are  completed; 


lands,  in  which  ease  the 
right  of  way  onlT  shall 
be  granted,  subject  to 
the  approval  of  the  pres- 
ident of  the  United 
States. 

Sec  4.  And  be  U  fur- 
ther enacted,  that  the 
sections  and  parts  of  sec- 
tions of  lands  which 
shall  remain  to  the  Unit- 
ed States  within  ten 
miles  on  each  side  of 
said  roads  shall  not  be 
sold  for  less  than  double 
the  minimum  price  of 
the  public  lands  when 
sold;  uor  shall  any  of 
the  said*re9ert?ed  lands 
become  subject  to  pri- 
vate entry  until  the 
same  have  been  first  of- 
fered at  public  sale  at 
the  increased  price. 

Sec.  &  And  beitfwr^ 
ther  enacted,  that  the 
said  lands  hereby  grant- 
ed shall,  when  patented 
a.<r  provided  in  section 
seven  of  this  a^t,  be  su  b- 
ject  to  the  disposal  of 
the  eomimnirs  renpeet- 
ively  entitled  thereto,  for 
the  purposes  aforesaid, 
and  no  other,  and  the 
said  railroads  be,  and 
shall  remain  public 
highways  for  the  use  of 
the  government  of  the 
United  States,  free  from 
all  toll  or  other  charge, 
for  the  transportation 
of  any  proper^  or 
troops  of  the  United 
States. 

Sec.  7.  Andl>eit  fur- 
ther enacted,  that  when- 
ever the  companies  to 
whic}^  this  grant  is 
made,  or  to  which  the 
same  may  be  trcms- 
f erred,  shixll  have  com- 
pleted twenty  crmsecu' 
tivetnilcs  of  any  pension 
cf  said  raUroads,  Bup- 
plied  uHih  all  necessary 
drains,  culverts,  via- 
ducts, crossings,  sid- 
ings, ttridges,  turnouts, 
watering  places,  depots, 
equipments,  furniture, 
and  all  other  appurte- 
nances of  a  first-cla^n 
railroad,  patents  shall 
isisue  conveying  the 
right  and  title  to  said 
lands  to  the  said  com- 
pany en  titled  thereto,  on 
each  f^lde  of  the  road,  so 
far  as  the  same  is  com- 
pleted, aTid  coterminoxis 
with  saidcompletedsec- 
tif/n,  not  exceeding  Hie 
amount  aforesaid,  and 
patents  shall  in  like 
manner  issite  as  each 
twenty  miles  of  said 
rond  is  completed:  irro- 
vldecl,  however,  that  no 
patents  shall  is.inc  for 
any  of  saltl  iawln  un- 
less Uicre  Kliall  be  pre- 
sented to  the  secretary 
of  the  interior  a  state- 
ment, verijled  on  oath 
or  ajjUrmation  by  the 
president  of  said  cony- 


and  If  said  roadt  cure  not 
completed  within  ten 
years, 


no  further  sales  shall  be 
■made,  and  the  land  un- 
sold shall  revert  to  the 
United  States. 


pany,  and  certified  by 
the  governor  of  the  state 
cf  Wisconsin,  that  such 
twenty  miles  have  been 
completed  in  the  man- 
ner required  by  this  act, 
and  setting  forth  with 
certainty  the  points 
where  sucJ^  twenty  miles 
begin  and  where  the 
same  end;  which  oath 
shaU  be  taken  before  a 
judge  of  a  court  ofrec- 
ordofthe  United  States. 

Sec.  9.  And  be  it  fur- 
ther enacted,  that  if  said 
road  mentioned  in  the 
third  secLifm  aforesaid 
is  not  completed  within 
ten  years  from  the  time 
cf  the  passage  of  this 
act,  as  provided  herein, 
no  further  patentx  shull 
be  issued  to  said  com- 
pany far  said   lands,^ 
and  no  f  lyther  sale  shall  ^ 
be  made,  and  the  lands  ^ 
unsold   shall   revert   to 
the  United  States. 

Sea  6.  And  be  it  fur- 
ther enacted,  Vuit  the 
Ume  fixed  and  limited 
for  the  completion  of 
said  roads  in  the  act 
aforesaid  cfJune  three, 
eighteen  hundred  and 
JVty-six,  be,  arid  the 
same  is  hereby  extended 
to  a  period  office  years 
from  and  after  the  pas- 
sage  of  this  act 

SecS.  AndbeU fur- 
ther enacted,  that  the 
XTnlted  Suites  maU 
shall  be  transported 
over  said  roads,  under 
the  direction  of  the  post 
office  department,  at 
such  price  as  congress 
may,  bylaw,direct:  pro- 
vided, that  unXil  such 
price  is  fixed  by  law^ 
the  pontrruister-general 
shall  have  the  power  to 
determine  the  same* 

The  road  constructed  upon  the  line  Indv 
cated  in  section  3  of  the  act  of  1864  was  orig- 
inally that  of  two  companies,  which  were  af- 
terwards consolidated,  and  became  the  Wis- 
consin Central  Railroad  Company.  These 
roads  were  constructed  by  the  Phillips  & 
Colby  Oonstruction  Company,  who  apparent- 
ly were  to  have  control  and  operation  of  the 
road  until  fully  equipped  and  delivered  to 
the  railroad  company.  The  time  for  com- 
pletion having  been  extended,  portions  of 
said  roads  were  completed,  equipped,  and 
operated  in  1875,  and  carried  mail  under  the 
management  of  the  construction  company  up 
to  some  time  prior  to  December  27,  1877, 
when  notice  was  given  of  the  turning  over 
of  the  roads  to  the  Wisconsin  Central  Rail- 
road Company,  and  from  that  time  the  mails^ 
have  been  carried  by  that  company.  Com-g 
mencing  in  1875,  and*continuIng  until  July,* 
1871),  the  postmaster  general  allowed  and 
paid  for  the  carriage  of  the  mails  the  cus- 
tomary rates  paid  lo  non  land-grant  com* 
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panies.  Upon  the  informal  optnion  of  the 
ftsslstant  attorney  general  for  the  post-of&oe 
department,  the  postmaster  general  Issued 
an  order,  June  2,  1880,  directing  that  from 
July  1,  18T9,  the  pay  should  only  be  at  the 
rate  provided  by  congress  for  land-grant 
roads,  namely  80  per  cent,  of  the  full 
amount.  January  26,  1881,  upon  a  recon- 
sideration, orders  were  issued  recalling  the 
order  of  June  2,  1880,  whereupon  the  depart- 
ment returned  to  the  earlier  practice,  and 
paid  full  rates  for  the  carriage  of  the  mails 
until  January  8, 1884,  when  Postmaster  Gen- 
eral Gresham  again  adopted  the  construc- 
tion of  June  2, 18S0,  and  applied  the  same  to 
the  compensation  of  these  roads  from  and 
after  July  1,  1883;  and  that  construction  has 
been  applied  from  thence  hitherto,  and  pay- 
ment made  at  the  rate  of  80  per  cent,  of  the 
amovBt  paid  non  land-grant  roads. 

In  addition  to  reducing  the  pay  for  carry- 
ing the  mails  for  the  current  and  subsequent 
years,  namely,  from  July  1,  1883,  the  post- 
master general  restated  the  account  for  the 
carriage  of  the  mails  prior  to  July  1,  1883, 
both  during  the  period  when  they  were  car- 
ried by  the  construction  company,  and  dur- 
ing the  period  from  about  December,  1877, 
to  July  1,  1883,  in  which  they  were  carried 
by  the  Wisconsin  Central  Railroad  Com- 
pany, and  deducted  out  of  moneys  which 
had  been  earned  since  July  1,  1883,  the  ex- 
cess over  the  80  per  cent,  rate  which  had 
been  paid  during  the  previous  years. 

Suit  was  brought  in  the  court  of  claims 
May  2G,  1887,  by  the  Wisconsin  Central 
Railroad  Company  against  the  United  States, 
to  recover  an  alleged  balance  due  as  com- 
pensation for  carrying  the  mails.  The  court 
of  claims  allowed  the  raiUroad  company  $6,- 
448.80,  as  being  the  amount  deducted  from 
the  claimant's  earnings  in  1886  and  18S7  for 
l)ayments  in  excess  of  the  80  per  cent,  rate 
made  to  the  construction  company  while 
that  company  was  operating  the  roads;  but 
the  court  of  claims  held  that  Postmaster 
General  Gresham*s  construction  was  correct, 
;.and  that  the  claimant  was  restricted  to  the 
SSO  per  cent,  rate,  and  therefore  disallowed 
•  the*claim  for  the  money  withheld  against  the 
excess,  and  also  the  amount  of  the  claim  for 
the  period  subsequent  to  July  1.  18S3.  The 
sums  which  had  been  paid  to  claimant  in 
excess  of  the  80  per  cent,  rate,  and  which 
were  deducted  from  subsequently  earned 
pay,  amounted  to  $12,532.43.  The  20  per 
cent,  subsequent  to  July  1,  1883.  was  $1C,- 
343.58. 

The  court  of  claims  gave  Judgment  in  fa- 
vor of  the  Wisconsin  Central  Railroad  Com- 
pany for  $C,448.S0,  and  the  railroad  company 
appealed.  The  United  States  did  not  ap- 
oeal. 

The  opinion  of  the  court,  by  Nott,  J.,  Is  re- 
ported 27  Ct.  CI.  440. 

Louis  D.  Brandeis,  for  appellant.  Asst. 
Atty.  Gen.  Dodge,  for  the  United  States. 


•MP.  Chief  Justice  PULLER,  after  stathigr 
the  facts  in  the  foregoing  language,  deliv- 
ered the  opinion  of  the  court 

Appellant  contends  that  it  was  not  sub- 
ject to  the  80  per  cent,  rate,  and  hence  thate 
It  l8  entitled  to  recover  both  the'items  dla-* 
allowed  by  the  court  of  claims,  and  also 
that,  even  if  this  position  be  untenable,  it 
should  not  have  been  charged  with  amounts 
which  had  already  been  settled  and  paid 
under  the  view  that  the  company  was  not  so 
restricted,  and  should  have  been  awarded 
the  sum  of  $12,532.43  withheld. 

The  act  of  1864  expressly  provided  that  the 
grant  was  made  upon  **the  same  terms  and 
conditions  as  are  contained  in  the  act  grant- 
ing lands  to  said  state  to  aid  in  the  con- 
struction of  railroads  in  said  state,  approved 
June  three,  eighteen  hundred  and  fifty-six"; 
and  that  act  contained  in  its  fifth  section  the 
following:  "That  the  United  States  mail 
shall  be  transported  over  said  roads  under 
the  direction  of  the  post  office  department 
at  such  price  as  congress  may  by  law  direct^, 
provided  that  until  such  price  Is  fixed  by 
law,  the  postmaster-general  shall  have  the  pow- 
er to  determine  the  same.*' 

But  it  Is  argued  that  the  **terms  and  con- 
ditions" referred  to  do  not  embrace  the- 
terms  and  conditions  prescribed  by  section 
5,  because  the  general  subject-matter  of 
every  other  section  of  the  act  of  1856  was. 
expressly  re-enacted,  and  therefore  it  must 
be  inferred  that  congress  Intended  to  ex- 
press in  the  act  of  1864  all  the  terms  and 
conditions  which  were  Imposed  upon  the 
grant  thereby  made,  or  that,  in  any  event, 
the  words  should  be  limited  to  the  terms- 
and  conditions  of  section  1  of  the  act  of  1850. 

The  difliculty  is  that  to  hold  that  all  the- 
terms  and  conditions  imposed  upon  the  grant 
were  specifically  expressed  in  the  act  of 
1864  itself  would  be  to  render  the  reference 
to  the  act  of  1856  meaningless,  and  to  elimi- 
nate, by  interpretation,  the  words  "upon  the- 
same  terms  and  conditions  as  are  contained 
in"  that  act;  and  we  are  of  opinion  that  the 
explicit  language  of  the  statute  cannot  thus- 
be  done  away  with. 

The  existence  of  terms  and  conditions  in 
the  act  of  1856  left  wholly  unmodified  by  the- 
re-enactments of  the  act  of  1804  preclude 
the  argument  that  the  words  so  used  are 
without  meaning;  and,  moreover,  the  set- 
tled rule  is  that  statutes  granting  privileges, 
or  relinquishing  rights  of  the  public,  are  to 
be  strictly  construed  against  the  grantee.       ^ 

Reference  to  the  two  acts  will  show  tha.t;J 
the  changes  in  the*new  grant  rendered  nec-» 
essary  some  modification  of  the  first  and 
third  provisos  of  the  first  section,  and  of 
sections  2,  3,  and  4  of  the  act  of  1856  (which 
embody  some,  but  not  all,  of  the  terms  and 
conditions),  and  they  were  accordingly  re- 
enacted  in  homologous  provisos  and  sections 
of  the  act  of  18G4;  but,  as  the  second  pro- 
viso of  section  1  and  section  5  required  no» 
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modification,  they  were  not  re-enacted,  and 
the  terms  and  conditions  contained  therein 
were  carried  forward  by  reference. 

Thus,  for  the  first  proviso  of  section  1  of 
the  act  of  1856,  the  first  proviso  of  the  third 
section  of  the  act  of  18G1  was  substituted, 
in  order  to  enlarge  the  IS-mlle  limit  to  20; 
and  section  G  of  the  act  of  lSt>l  was  sub- 
stituted for  the  third  proviso,  in  order  to 
provide  for  tbe  exclusion  of  mineral  lands 
from  tbe  gTAut.  So  the  second  section  of 
the  act  of  185G  was  re-enacted  in  the  fourth 
section  of  the  act  of  1SG4  to  change  the  6 
miles  on  each  side  of  the  road  to  10;  and 
section  3  of  the  act  of  1856  was  re-enacted 
In  section  8  of  the  act  of  1864  to  provide 
for  the  difiTercnce  between  the  patenting  to 
the  state  under  the  earlier  act,  and  the  pat- 
enting direct  to  the  companies  under  the 
last  act  while  section  4  of  the  act  of  1856 
was  reproduced  in  section  7  of  the  act  of 
1SG4  with  the  alterations  rendered  necessary, 
not  only  by  the  change  in  patenting,  but 
by  the  Increased  dimensions  of  the  grant. 
The  fact  that  the  provision  for  the  free 
transportation  of  troops  and  property  of  the 
United  States  contained  in  section  3  of  the 
first  act  appeared  substantially  unchanged 
in  the  eighth  section  of  the  last  act  is  of  no 
significance,  as  the  purpose  of  the  re-enact- 
ment had  no  relation  to  that  requirement. 
The  second  proviso  of  section  1  and  section 
5  of  the  act  of  1856  were  not  re-enacted, 
manifestly,  because  no  change  was  required; 
and  the  provision  of  section  3  of  the  act  of 
1S64,  that  the  grant  should  be  subjected  to 
the  same  terms  and  conditions  as  the  grant 
by  the  act  of  1856,  dispensed  with  the  neces- 
sity of  repetition.  Giving  this  operation  to 
the  plain  language  of  that  provision,  as  we 
must,  involves  no  inconsistency  in  respect 
of  the  terms  and  conditions  contained  in  the 
^provisos  and  sections  which  were  re-enacted, 
^  since  the  re-enactment  was  due  to  the  neces- 
*  slty  of  modification  arlsing*under  the  new 
grant,  and  indicated  no  intention  to  with- 
draw any  of  the  original  terms  and  condi- 
tions. 

An  intention  to  surrender  the  right  to  de- 
mand the  carriage  of  the  mails  over  the  sub- 
sidized roads  at  reasonable  charges  would 
be  opposed  to  the  policy  established  by  well- 
nigh  uniform  congressional  legislation  on 
the  subject,  and  although  there  may  have 
been  departures  from  that  policy  in  a  few 
instances,  under  exceptional  circumstances, 
none  of  them  Justify  the  contention  that 
(:ucli  departure  was  Intended  here. 

We  think  it  follows,  also,  that  there  la  no 
room  for  concluding  that  the  words  '*the  same 
terms  and  conditions  as  are  contained  In" 
the  act  of  1856  should  be  confined  to  the 
terms  and  conditions  contained  in  the  first 
section  of  that  act,  or  rather  in  its  second 
proviso,  as  the  first  and  third  provisos  were 
re-enacted.  The  three  provisos  of  the  grant- 
ing section  of  the  act  of  1856  did  not  em- 
body all  the  terms  and  conditions  imposed 
V.17S.C. — 4 


on  that  grant,  and  as  the  grant  of  the  act 
of  1864  was  subjected  to  the  same  terms  and 
conditions  as  those  of  the  prior  act,  and  it 
was  as  true  of  the  re-enacted  sections  as  it 
was  of  the  re-enacted  provisos,  that  they 
were  alike  re-enacted  to  adapt  the  last  act 
to  the  changes  in  the  extent  and  manner 
of  the  new  grant,  we  regard  the  sugges- 
tion which  would  restrict  the  words  used  to 
the  second  proviso  and  exclude  the  fifth  sec- 
tion as  obviously  InadmiBsible 

Nor  are  we  able  to  concur  in  the  view  that 
the  general  policy  of  the  act  of  1864  was 
inconsistent  with  the  imposition  of  the  duty 
of  transporting  the  mails.  The  argument 
is  that  the  grant  of  1856  was  not  sufficiently 
favorable  to  induce  the  building  of  the  roads, 
and  that,  therefore,  congress  in  1864  deemed 
it  proper  and  necessary  to  make  a  more 
favorable  grant,  and  did  so  in  part  by  dis- 
pensing with  this  duty;  but  this  will  not  do, 
for  the  inducements  were  made  greater  by 
adding  two-thirds  more  land,  and  at  the 
same  time  it  was  expressly  provided  that  the 
increased  grant  should  be  subject  to  the 
same  terms  and  conditions  as  the  earlier  one. 
We  find  nothing  in  the  record  to  give  color 
to  the  suggestion  that,  in  addition  to  the 
increase  of  the  grant,  congress  intended  to^ 
surrender  the  rights  of  the  government  ino 
respect  of  mail  ^transportation.  Wisconsin* 
Cent.  R.  Co.  v.  Forsythe,  159  U.  S.  47,  15 
Sup.  Ot.  1020. 

Some  reliance  is  placed  by  appellant  on 
departmental  construction,  bat  we  may  dis- 
miss that  contention  with  the  observatiou 
that  we  do  not  consider  the  true  construction 
as  doubtful,  and  that  the  departmental  con- 
struction referred  to  was  neither  contempo- 
raneous nor  continuous.  U.  S.  v.  Alabama 
6.  S.  R.  Co.,  142  U.  S.  615,  12  Sup.  Ct  306; 
U.  S.  V.  Healey.  160  U.  S.  136, 16  Sup.  Ct  247. 

We  agree  entirely  with  the  court  of  claims 
that  the  terms  and  conditions  imposed  on 
this  grant  embraced  the  condition  that  the 
mail  should  be  carried  at  such  rates  as  con- 
gress might  fix,  and  that  section  13  of  the 
act  of  July  12,  1876  (19  Stat  78,  c.  179).  was 
applicable.  The  item  of  $16,343.48  was 
properly  disallowed,  as  was  also  the' item 
of  $12,532.43,  unless  the  latter  was  recov- 
erable by  reason  of  some  ground  of  objec- 
tion to  its  extinguishment  by  the  applica- 
tion of  the  sums  unlawfully  paid  to  and  re- 
ceived by  the  company. 

And  as  to  that  it  is  insisted  that  such  ap- 
plication cannot  be  made,  because  It  was 
not  competent  for  the  postmaster  general 
to  withhold  the  moneys  thus  paid  without 
authority  of  law,  as  the  previous  directions 
to  make  the  payments  were  decisions  bind- 
ing on  the  department,  because  the  payments 
were  voluntarily  made  on  due  consideration 
and  debliberation,  and  the  accounts  setUea, 
and  because  no  counterclaim  was  filed. 

The  postmaster  general,  In  directing  payment 
of  compensation  for  mall  traneiportatlon,  tmder 
the  statutes  providing  the  nU)6  and  basis  tbet^ 
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of,  does  not  act  Judicially;  and  whate?er  the 
conclusiveness  of  executive  acts,  ao  far  as  ex- 
ecutive departments  are  concerned,  as  a  rule  of 
administration,  it  has  Icmg  been  settled  that  the 
action  of  executive  officers  in  matters  of  ac- 
count and  piiyment  cannot  be  regarded  as  a 
conclusive  determination,  when  brought  in  ques- 
tion in  a  court  of  justice.  U.  S.  v.  Harmon,  43 
Fed.  500,  by  Mr.  Justice  Gray;  Id.,  147  U.  S. 
208,  13  Sup.  Ct.  327;  Hunter  v.  U.  S.,  6  Pet. 
173;   U.  S.  V.  Jones,  8  Pet  175;   U.  S.  v.  Bank 

?of  Metropolis,  15  Pet  377. 

?  •  In  the  latter  case,  which  was  a  suit  upon  ne- 
gotiable drafts  accepted  by  the  postmast^  gen- 
eral (the  authority  to  do  so  being  assumed  for 
the  purposes  of  the  case),  and  which  was  de- 
cided after  the  passage  of  the  act  of  July  2, 
1836  (5  Stat  80,  83,  c  270),  whose  seventeenth 
section  was  carried  forward  as  section  4057  of 
the  Revised  Statutes,  Mr.  Justice  Wayne,  de- 
livering the  opinion  of  the  court,  discussed  the 
power  of  a  succeeding  postmaster  general  to  re- 
vise the  action  of  his  predecessor  as  to  credits, 
as  follows: 

"The  third  instruction  asked  the  court  to  say, 
among  other  things,  if  the  credits  given  by  Mr. 
Barry  were  for  extra  allowances,  which  the 
said  postmaster  general  was  not  legally  author^ 
ized  to  allow,  then  it  was  the  duty  oi  the  pres- 
ent postmaster  general  to  disallow  such  it^ns  of 
credit  The  successor  of  Mr.  Barry  had  the 
same  power,  and  no  more,  than  his  prede- 
<:essor;  and  the  power  of  the  former  did  not 
«xtend  to  the  recall  of  credits  or  allowances 
made  by  Mr.  Barry,  if  he  acted  within  the  scope 
•of  official  authority  given  by  law  to  the  head 
of  the  department.  This  right  in  an  incnm- 
()ent  of  reviewing  a  predecessor's  decisions  ex- 
tends to  mistakes  in  matters  of  fact  arising 
from  errors  in  calculation,  and  to  cases  of  re- 
jected claims  in  which  material  testimony  is  aft- 
erwards discovered  and  produced.  But  if  a 
credit  has  been  given,  or  an  allowance  made,  as 
these  were,  by  the  head  of  a  department,  and  it 
is  alleged  to  be  an  illegal  allowance,  the  judi- 
cial tribunals  of  the  country  must  be  resorted 
to,  to  construe  the  law  under  which  the  allow- 
ance was  made,  and  to  settle  the  rights  be- 
tween the  United  States  and  the  party  to  whom 
the  credit  was  given. 

"It  is  no  longer  a  case  between  the  correct- 
ness of  one  officer's  judgment  and  that  at  his 
successor.  A  third  party  Is  interested,  and  he 
cannot  be  derived  of  a  payment  on  a  credit 
so  given,  but  by  the  intervention  of  a  court  to 
pass  upon  his  right  No  statute  \a  necessary 
to  authorize  the  United  States  to  sue  in  such  a 
case.  The  right  to  sue  is  independent  of  stat- 
ute, and  it  may  be  done  by  the  direction  of  the 
hicumbent  of  the  department  Hie  act  of  2d 
July,  IS36,  entitled  *An  act  to  change  ihe  or- 
ganization  of  the  post-office  d^xutment,*  is  on- 

^  ly  affirmative  of  the  antecedent  right  of  the  gov- 

V  emment^to  sue,  and  directory  to  the  postmaster 
general  to  cause  suits  to  be  brought  in  the  cas- 
es meaationed  in  the  seventeenth  section  of  that 
act  It  also  excludes  him  from  determining 
flnaOy  any  case  which  he  may  siqvpoee  to  arise 


under  that  section.  His  duty  Is  to  cause  a  suit 
to  be  brought  Additional  aUowances  the  post- 
master general  could  make  under  the  forty- 
third  section  of  the  act  of  March  3,  1825  (3 
Story's  Laws,  1085);  and  we  presume  It  was 
because  allowances  were  supposed  to  have  been 
made  contraty  to  that  law  that  the  sev«iteenth 
section  of  the  act  of  2d  July,  1^36,  was  passed. 
In  this  last,  the  extent  of  the  postmaster  gen- 
eral's power  in  respect  to  allowances  is  too  plain 
to  be  mistaken. 

"We  cannot  say  that  either  of  the  sections  of 
the  acts  of  1825  and  1836  just  alluded  to  covers 
the  allowances  made  by  Mr.  Barry  to  Reeside. 
But  if  the  postmaster  general  thought  they  did, 
and  that  such  a  defense  could  have  availed 
against  the  rights  of  the  bank  to  dalm  these 
acceptances  as  credits  in  this  suit,  the  same 
proof  which  would  have  justified  a  recovery  in 
an  action  by  the  United  States  would  have  jus- 
tified the  rejection  of  them  as  credits  when  they 
are  claimed  as  a  set-ofr." 

The  view  thus  indicated,  that  executive  de- 
cisions in  cases  like  the  present  are  not  binding 
on  the  courts,  has  been  repeatedly  affirmed 
and  steadily  adhered  to.  Gordon  v.  U.  S.,  1 
Ct  C3L  l;  McEU-ath  v.  U.  8.,  12  Ct  CL  201; 
Duval  V.  U.  S.,  25  Ct  CL  48;  Steele  v.  U.  S., 
113  U.  S.  128,  5  Sup.  Ot  896;  U.  S.  v.  Burch- 
ard,  125  U.  S.  176,  8  Sup.  Ot  832;  U.  8.  v. 
Stahl,  151  U.  S.  866,  14  Sup.  Ot  347.  And  It 
has  been  often  applied  in  the  instance  of  the 
improvident  issue  of  patents.  U.  S.  v.  Btone,  2 
WalL  626;  U.  S.  v.  Minor,  114  U.  S.  233,  6 
Sup.  Ot  836;  Mullan  v.  U.  S.,  118  U.  8.  271, 
6  Sup.  Ct  lOU;  Wisconshi  Cent.  R.  Co.  ▼. 
Forsythe,  159  U.  S.  46,  15  Sup.  Ot  1020. 

In  Steele  v.  U.  S.  the  navy  department,  in 
contracting  with  the  claimant  for  certain  work 
upon  vessels,  delivered  to  him  certain  old  ma- 
terials at  the  agreed  price  of  $2,000,  which 
was  considerably  less  than  the  true  value.  In 
his  suit  for  payment  on  the  contract  It  was^Q 
contended  that  the  delivery  of  these  materials  § 
to  him  at  an  agreed  price  was^wtthout  war-* 
rant  of  law,  and  that  the  materials,  having 
been  disposed  of,  should  be  accounted  for  by 
the  claimant  at  their  true  value.  This  con- 
tention was  sustained,  and  this  court  said: 
'The  fact  that  the  account  of  the  appellant 
was  settled  by  the  officers  of  the  navy  depart- 
ment by  chaif^ng  him  with  the  vahie  of  the 
old  material  at  $2,000  Is  no  bar  to  the  recovery 
of  Its  real  value  by  the  government  The 
whole  transaction  was  Illegal,  and  appeUant  is 
chargeahle  with  knowledge  of  the  fact" 

In  U.  S.  V.  Burchard  the  claimant  an  en- 
gineer ofiicer,  retired  October  26,  1874,  and  en- 
titled to  half  sea  pay,  was  paid  from  said  date 
up  to  April  1,  1878,  at  a  higher  rate,  whereby 
he  received  $425  hi  excess  of  that  allowed 
by  law,  his  pay  at  that  rate  being  passed  from 
time  to  time  by  both  the  disbursing  officers  In 
the  navy  department  and  by  the  accounting 
officers.  After  April  1,  1878,  he  was  paid  at  a 
lower  rate,  which  this  court  held  to  be  the  le- 
gal rate.  He  brought  suit  for  the  difTerence 
afttf  1878,  and  the  government  counterclalmed 
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for  the  9425  paid  to  him  prior  to  that  tdma 
His  petition  was  dismissed,  and  the  court  held 
tlie  govermnent  could  recoyer  the  OTerpa^ment 
for  the  prior  period.  Mr.  OMef  Justice  Waite, 
speakiug  for  the  court,  observed  that  In  no 
ev€sit  was  be  entitled  to  more  than  half  sea 
pay,  and  that  all  over  that  which  he  got  was 
by  a  mistake  of  the  acconntlng  ofllcers,  and 
said:  "It  only  remains  to  consider  whether  the 
amount  which  has  thus  been  paid,  or  as  much 
thereof  as  is  embraced  in  the  oountendaim, 
can  be  recovered  back  in  this  action,  and  we 
are  of  the  opinion  that  it  can.  The  action  was 
brought  by  Burchard  to  recover  a  balance 
claimed  to  be  due  on  pay  account  from  the  date 
of  bis  retirement.  He  had  been  paid  according 
to  his  present  claim  until  AprU  1,  1878,  and 
consequently  there  was  nothing  to  complain  of 
back  of  that  date.  But  in  reality  the  account 
had  never  been  closed,  and  was  always  open 
to  adjustment.  Overpayments  made  at  one 
time  by  mistake  could  be  corrected  and  prop- 
erly charged  against  credits  coming  in  after- 
awards.  His  pay  was  fixed  by  law,  and  the 
g  disbursing  officers  of  the  department  had  no 
•  authority  to  allow  him  any  more.*  If  they  did. 
it  was  in  violation  of  the  law,  and  he  has  no 
right  to  keep  what  he  thus  obtained.  Whether 
the  government  can  In  any  case  be  precluded 
from  reclaiming  money  which  has  been  paid  by 
Its  disbursing  and  accounting  officers  under 
a  mistake  of  law  is  a  question  which  lit  is  not 
now  necessary  to  decide,  any  more  than  It  was 
in  McElrath  v.  U.  S.,  102  U.  S.  426,  441,  when 
It  was  suggested.  This  is  a  case  where  the 
disbursing  officers,  supposing  that  a  retired  offi- 
cer of  the  navy  was  entitled  to  more  than  it 
tmns  out  the  law  allowed,  have  overpaid  him. 
Certainly,  under  such  circumstances,  the  mis- 
take may  be  corrected." 

In  U.  S.  V.  Stahl  the  claimant,  a  naval  of- 
ficer, upon  a  difference  of  opinion  as  to  the 
law,  had  been  overpaid  in  the  grade  then  oc- 
cupied by  him,  and  sued  for  a  deficiency 
claimed  to  exist  in  his  previous  grade.  This 
court  sustained  his  contention  as  to  the  previ- 
ous grade,  and  held  that  he  had  been  entitled 
In  that  grade  to  the  increased  oom];)ensation, 
but  that  the  excessive  payments  which  had 
been  made  to  him  in  the  latter  grade  should 
be  deducted  from  any  sum  which  might  t)e 
found  due  him  in  the  former. 

In  Mullan  v.  U.  S.,  a  suit  to  vacate  a  patent 
which  had  been  granted  for  certain  coal  lands, 
the  court  held  that  the  mistake  was  one  of 
law,  but  that,  nevertheless,  it  having  been 
committed,  and  the  patent  given  for  lands 
which  the  land  officers  were  not  authorized  to 
patent,  the  patent  could  be  annulled  by  the 
court  And  Mr.  Chief  Justice  Walte  said: 
'^t  Is  no  doubt  true  that  the  actual  character 
of  the  lands  was  as  well  known  at  the  de- 
partment of  the  interior  as  it  was  anywhere 
else,  and  that  the  secretary  approved  the  lists, 
not  because  he  was  mistaken  about  the  facts, 
but  because  he  was  of  opinion  that  coal  lands 
were  not  mineral  lands,  within  the  meaning 
of  the  act  of  1j863,  and  tiiat  they  were  open  to 


sdection  by  the  state;  but  this  does  not  alter 
the  case.    The  list  was  certified  without  au- 
thority of  law,  and  therefore  by  a  mistake 
against  which  relief  in  equity  may  be  afforded. 
As  was  said  hi  U.  S.  v.  Stone,  2  Wall.  525, 
535:    *The  patent  is  but  evidence  of  a  grant, 
and  the  officer  who  issues  it  acts  mlnisteriaUy,^ 
and  not  judicially.    If  he  issues  a  patent  for;! 
*land  reserved  from  sale  by  law,  such  patent* 
is  void  for  want  of  authority.    But  one  of- 
ficer of  the  hmd  office  is  not  competent  to 
cancel  or  axmul  the  act  of  his  predecessor. 
That  is  a  judicial  act,  and  requires  the  judg- 
ment of  a  court.' " 

In  Wisconsin  Cent  R.  Co.  v.  Forsythe,  which 
was  an  action  of  ejectment  to  recover  certain 
lands  claimed  to  have  been  included  within  its 
grant,  but  which  defendant  insisted  were  out- 
side of  its  grant,  and  subject  to  private  entry, 
this  court  said:  "But,  further,  it  is  urged  that 
this  question  of  title  has  been  determined  in 
the  land  department  adversely  to  the  claim  of 
the  philntiff.  This  is  doubtless  true,  but  it 
was  BO  determined,  not  upon  any  question  of 
fact,  but  upon  the  construction  of  the  law; 
and  such  matter,  as  we  have  repeatedly  held, 
is  not  concluded  by  the  decision  of  the  land 
department." 

As  a  general  rule,  and  on  grounds  of  public 
policy,  the  government  cannot  be  bound  by  the 
action  of  its  officers,  who  must  be  held  to  the 
performance  of  their  duties  within  the  strict 
limits  of  their  legal  authority,  where,  by  mis- 
construction of  the  law  under  which  they  have 
assumed  to  act,  unauthorized  payments  are 
made.'  Whiteside  v.  tJ.  S.,  98  U.  S.  247; 
Hawkins  v.  17.  S.,  96  U.  S.  89;  and  cases  be- 
fore cited.  The  question  is  not  presented  as 
between  the  government  and  its  officer,  or  be- 
tween the  officer  and  the  recipient  of  such  pay- 
menta  but  as  between  the  government  and  the 
recipient,  and  is  then  a  question  whether  the 
latter  can  be  allowed  to  retain  the  fruits  of 
action  not  authorized  by  law,  resulting  from 
an  erronepus  conclusion  by  the  agent  of  the 
government  as  to  the  legal  effect  of  the  par- 
ticular statutory  law  under  or  In  reference 
to  which  he  is  proceeding. 

Section  4057  of  the  Revised  Statutes  reads: 
"In  all  cases  where  money  has  been  paid  out 
of  the  funds  of  the  post  office  department  un- 
der the  pretense  that  service  had  been  per- 
formed therefor,  when,  in  fact,  such  service  has 
not  been  performed,  or  as  additional  allowance 
for  increased  service  actually  rendered,  when 
the  additional  allowance  exceeds  the  sum  which, 
according  to  law,  might  rightfully  have  been 
allowed  therefor,  and  In  all  other  cases  where^ 
money  of  the  department  has  been  paid  toj{ 
any  person  in  consequence  of  fraudulent*repre-* 
sentatlons,  or  by  the  mistake,  collusion,  or  mis- 
conduct of  any  officer  or  other  employ^  in  the 
postal  service,  the  postmaster-general  shall 
cause  suit  to  be  brought  to  recover  such  wrong 
or  fraudulent  payment  or  excess,  with  Inter- 
est thereon." 

Undoubtedly,  the  word  'inlstake,**  as  used, 
in  this  section,^  Includes  an  erronepus^conj^i  ^ 
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sioD  in  the  construction  or  application  of  a  stat- 
ute. And,  this  being  so,  as  the  duty  is  de- 
volved on  the  postmaster  general  to  cause  suit 
to  1)0  brought  wliere  money  has  been  illegally 
paid  by  reasou  of  misconstruction  or  misappre- 
heusiou  of  the  applicable  law,  it  follows  that 
he  must  be  regarded  as  empowered  to  recon- 
sider piior  decisions,  to  determine  whether  such 
a  mistake  has  been  committed  or  not  If,  in 
his  Judgment,  money  has  been  paid  without 
authority  of  law.  and  he  has  money  of  the  re- 
cipient in  his  hands,  he  is  not  compelled  to  pay 
such  uiouoy  over,  and  sue  to  recover  the  illegal 
payments,  but  may  hold  it  subject  to  the  deci- 
sion of  the  court  when  the  claimant  sues.  U. 
S.  V.  Carr,  132  U.  S.  644,  10  Sup.  Ct  182; 
Gi-atiot  v.  U.  S.,  15  Pet  336;  Steele  ▼.  U.  S„ 
U.  S.  V.  Burchard.  U.  S.  r.  Stahl,  supra.  And 
in  that  way  multiplicity  of  suits  and  circuity  of 
action  are  avoided. 

It  is  unnecessary  to  go  into  a  discussion  of 
the  exceptions  which  may  exist  between  pri- 
vate parties  to  the  rule  that  moneys  paid 
through  mistake  of  law  cannot  be  recoTered 
back. 

This  branch  of  the  case  was  disposed  of  by 
the  court  of  claims  on  the  authority  of  Duval  v. 
U.  S..  23  Ct.  a.  46.  It  was  there  held  that 
"the  items  of  the  several  statements  upon  which 
the  sixth  auditor  certifies  balances  due  for  car- 
rying the  mails  ordinarily,  and  in  the  absence 
of  special  circumstances,  may  be  regarded  as 
nmning  accounts,  at  least  while  the  parties 
continue  the  same  dealings  between  them- 
selves, and  that  money  paid  In  violation  of  law 
upon  balances  certified  by  the  accounting  offi- 
cers generally  may  be  recovered  back,  hy  coun- 
terclaim or  otherwise,  where  no  peculiar  cir^ 
cumstances  appear  to  make  such  recoveiy  in- 
equitable and  unjust.**  The  mistake  was,  in- 
ndeed,  treated  as  one  of  t&ct,  the  post-office  offl- 
^clals  erroneously  assuming,  throiT.'*b  oversight 
*  that  theVoad  in  question  had  not  been  aided  by 
grants  of  land;  but  the  governing  principle  in 
the  case  before  us  is  the  same. 

Reference  was  made  to  Barnes  v.  District  of 
Columbia.  22  Ct.  01.  366,  394,  wherein  It  was 
nilod  (Richardson,  C  J.,  delivering  the  opin- 
ion) that  "the  doctrine  that  money  paid  can  be 
recovered  back  when  paid  in  mistake  of  fact, 
and  not  of  law,  does  not  have  so  general  appli- 
cation to  public  ofiicers  using  the  funds  of  the 
r(H)ple  as  to  individuals  dealing  with  their  own 
money,  where  nobody  but  themselves  suffers 
for  tlioir  ignorance,  carelessness,  or  indiscre- 
tion, l)ecause  in  the  former  case  the  elements  of 
agency  and  the  authority  and  duty  of  officers, 
and  their  obligations  to  the  public,  of  which 
all  persons  dealing  with  them  are  bound  to  take 
notice,  are  always  Involved."  We  concur  In 
these  views,  and  are  of  opinion  that  there  is 
nothing  on  this  record  to  take  the  case  out  of 
the  scope  of  the  principle  that  parties  receiving 
moneys  illegally  paid  by  a  public  officer  are  lia- 
ble ex  aequo  et  bono  to  refund  them. 

The  petition  sets  forth,  among  other  things, 
that  the  postmaster  general  wrongfully  and  un- 
lawfully withheld  the  $12,532.43  out  of  moneys 


doe  petitioner,  which  was  therefore  entitled  to 
recover  the  full  amount,  and  to  each  and  ev- 
ery allegatfon  of  the  petition  the  govenunent  hi- 
terposed  a  general  traverse.  It  is  now  said 
that  a  counterclaim  or  set-off  should  have  been 
pleaded,  but  the  record  does  not  disclose  that 
this  objection  was  raised  below,  while  the  find- 
ings of  fact  show  that  the  entire  matter  was 
before  the  court  for,  and  received,  adjudication. 
Moreover,  it  has  been  repeatedly  held  that  the 
forms  of  pleading  In  the  court  of  claims  are  not 
of  so  strict  a  character  as  to  require  omissions 
of  this  kind  to  be  held  fatal  to  the  rendition  of 
such  Judgment  as  the  facts  demand.  U.  S.  v. 
Bums,  12  Wall.  246,  254;  Clark  v.  U.  S.,  95 
U.  S.  539,  543;  U.  S.  v.  Behan,  110  U.  S.  338. 
347,  4  Sup.  Ct  81;  U.  S.  v.  Carr,  132  U.  S. 
644,  650,  10  Sup.  Ct.  182. 
Judgment  affirmed. 

Mr.  Justice  PECKHAM  dissented  on  the 
question  of  the  right  of  the  government  to  off- 
set the  alleged  overpayments  prior  to  July  I, 
1883. 
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TREOEA  V.  BOARD  OP  DIRECTORS  OP 

MODESTO  IRRIGATION  DIST. 

(November  16,  1896.) 

No.  13. 

JuRxsmcnoH  —  Fbdbral  QuEsrioTf  —  Irrioatiow 

Districts— Procbbdino  to  Srcukb  Evidbncb. 

1.  A  decision  by  the  supreme  court  of  a  state, 
adverse  to  the  claim  made  in  that  court  by  one 
of  the  parties  to  the  action,  that  proceedings  by 
the  board  of  snpervisore  in  organising  an  irri- 
gation district  In  accordance  with  the  statute 
operated  to  deprive  him  of  his  property  without 
due  process  of  law,  involves  a  federal  question. 

2.  The  directors  of  an  Irrigation  district  hav- 
ing determined,  in  accordance  with  the  statute, 
to  issue  bonds  of  the  district  to  a  certain  amount 
filed  a  petition  asking  that  the  proposed  bouds 
be  declared  valid,  to  which  petition  a  resident 
of  the  district  filed  an  answer,  claiming,  in  sub- 
stance, that  the  proceedings  under  the  statute 
operated  to  deprive  him  of  property  without  due 

f process  of  law.  The  decree  of  the  court  confirm- 
ng  these  proceedings  was  modified  and  affirmed 
by  the  supreme  court  of  the  state.  H^^dj  that  the 
proceeding  by  the  directors  was.  in  eftect  only 
one  to  secure  evidence  of  the  regularity  of  the 
steps  talcen  relatire  to  the  issue  of  the  bonds, 
and  it  might  well  be  doubted  whether  the  judg- 
ment of  the  court  was  binding  on  an^  one;  and, 
as  no  constitutional  right  had  been  invaded  by 
the  proceeding,  the  writ  of  error  should  be  dis- 
missed. Mr.  Justice  Harlan,  Mr.  Justice  Gray, 
and  Mr.  Justice  Brown  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

On  March  7,  1887,  the  legislature  of  the 
state  of  California  passed  an  act  (St  CaL 
1887,  p.  29)  whose  scope  and  purpose  were^ 
disclosed  in  the  first  section:  aa 

•"Section  1.  Whenever  fifty,  or  a  majority* 
of  freeholders  owning  lands  susceptible  of 
one  mode  of  irrigation  from  a  common 
source,  and  by  the  same  system  of  works, 
desire  to  provide  for  the  irrigation  of  the 
same,  they  may  propose  the  organization  of 
an  irrigation  district  under  the  provisions  of 
this  act  and  when  ao  ox:ganljEed 


■o  ox:ganljEed  such  dls- 
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tf^Hcts  shall  have  the  powers  conferred,  or 
that  may  hereafter  be  conferred,  by  law  up- 
on such  irrigation  districts." 

This  act  was  amended  in  1889  and  1891 
•<St.  Cal.  1889,  p.  15;  St  1891,  pp.  53, 142.  147, 
1!-I4).  the  amendments  looking  to  a  mere  per- 
fection of  the  system.  In  a  general  way,  it 
may  be  remarked  that  the  system  contem- 
plated was  substantially  this:  Upon  peti- 
tion of  the  requisite  number  of  inhabitants 
of  a  proposed  district,  and  publication  of  no- 
tice, the  board  of  supervisors  of  the  county 
in  which  the  district,  or  the  larger  portion 
of  it,  was  situated  was  required  to  examine 
into  the  matter  at  a  regular  meeting,  and, 
after  its  determination,  to  give  notice  and 
call  an  election,  at  which  all  the  electors  of 
the  proposed  district  were  entitled  to  vote. 
If  two-thirds  of  the  votes  cast  were  in  favor 
thereof,  an  order  was  to  be  entered  on  the 
minutes  of  the  board  declaring  the  proposed 
district  organized  into  a  municipal  corpora- 
tion. Provision  was  made  for  directors,  three 
or  five  in  number,  to  be  elected  from  sepa- 
rate divisions,  or  from  the  district  at  large, 
who  constituted  the  governing  board  of  the 
new  corporation.  They  had  charge  of  the 
construction  of  the  Irrigation  works,  of  the 
levy  of  ta^es,  and  the  borrowing  of  money. 
They  were  authorized  to  submit  to  the  vot- 
ers the  question  of  issuing  bonds  for  a  speci- 
fied amount,  such  bonds  to  be  the  obligations 
of  the  district  and  to  be  paid  by  taxation  in 
the  ordinary  manner  of  discharging  munici- 
pal obligations.  Section  12  reads  that  *'the 
use  of  all  water  required  for  the  irrigation  of 
the  lands  of  any  district  formed  under  the 
provisions  of  this  act,  together  with  the 
rijThts  of  way  for  canals  and  ditches,  sites 
for  reservoirs,  and  all  other  property  requir- 
ed in  fully  carrying  out  the  provisions  of  this 
act,  is  hereby  declared  to  be  a  public  use, 
^  subject  to  the  regulation  and  control  of  the 
a  state,  in  the  manner  prescrllied  by  law.** 
•'  *ThIs  was  simply  carrying  into  the  statute 
the  language  of  the  state  constitution  (sec- 
tion 1,  art  14),  which  is  as  follows: 

"Section  1.  The  use  of  all  water  now  ap- 
propriated, or  that  may  hereafter  be  appro- 
priated, for  sale,  rental,  or  distribution.  Is 
hereby  declared  to  be  a  public  use,  and  sub- 
ject to  the  control  and  regulation  of  the 
state,  in  the  manner  to  be  prescribed  by 
law." 

The  constitutionality  of  this  law  has  been 
settled  in  the  case  of  Irrigation  Dist  v. 
Bradley  Oust  decided)  17  Sup.  Ct  50. 

On  February  16,  1889,  two  acts  were  pass- 
ed (St  Cal.  1889,  pp.  18.  21),  for  changing  the 
boundaries  of  irrigation  districts,  by  taking 
in  adjacent  territory,  or  excluding  some  of 
the  territory  within  the  original  boundaries. 
On  March  IG,  1889  (St  Cal.  1880.  p.  212).  a 
further  act  was  passed,  authorizing  action 
in  the  courts  at  the  instance  of  the  board  of 
directors  for  a  Judicial  determination  of  the 
validity  of  the  proceedings  in  respect  to  the 
issue  of  bonds,  and  this,  if  desired,  before 


the  bonds  had  been  actually  disposed  of. 
The  purpose  of  this  act  is  thus  stated  by  the 
supreme  court  of  California,  in  the  opinion 
filed  in  the  present  case: 

"As  the  validity  of  the  bonds  when  issued 
depends  upon  the  regularity  of  the  proceed- 
ings of  the  board,  and  upon  the  ratification 
of  the  proposition  by  a  majority  of  the  elect- 
ors, it  is  matter  of  common  knowledge  that 
investors  have  been  unwilling  to  take  them 
at  their  par  value  while  all  the  facts  affect- 
ing their  validity  remain  the  subject  of  ques- 
tion and  dispute. 

**To  meet  this  Inconvenience,  for  the  se- 
curity of  investors,  and  to  enable  the  irriga- 
tion districts  to  dispose  of  their  bonds  on  ad- 
vantageous terms,  the  supplemental  act  un- 
der which  this  proceeding  was  instituted 
was  passed.** 

In  tne  summer  of  1887  the  Modesto  iniga- 
tion  district  was  organized,  under  authoiity  of 
the  act  of  March  7,  1887.  The  confonnity  of 
the  proceedings  taken  in  its  organization  co  the 
requirements  of  the  act  is  not  denied.  The^^ 
area  of  the  district  aa  organized  was  108,000  JJ 
acres.  The  board  of  directors,  after *e6timatlng  • 
and  determining  that  $800,000  were  necessary 
for  the  proper  construction  ol  the  irrigation 
works,  ordered  a  special  election  to  be  held  on 
Decemb^  14,  1887,  to  enable  the  voters  of  said 
district  to  pass  upon  the  question  of  the  issue 
of  bonds  to  that  amount  The  election  was 
had,  and  resulted  in  a  large  majority  in  favor 
of  the  issuing  of  the  bonds.  Out  ol  515  votes 
cast  439  were  in  the  afilrmative.  On  Janu- 
ary 3,  1888,  the  board  of  dh:ectors  met  at  a 
regular  meeting,  and  ordered  the  bonds  of  the 
district  to  the  amount  of  |800,000  to  be  issued 
in  the  manner  and  form  prescribed  by  law.  On 
or  about  June  4,  1889,  certain  parties  owning 
tracts  of  land  within  the  boundaries  of  the  ir- 
rigation district  proceeded,  under  the  terms  of 
the  exclusion  act  to  petition  for  an  exclusion  of 
their  lands  from  its  limits.  These  proceedings 
culminated  In  an  order  of  July  20,  1889,  ex- 
cluding a  tract  of  28,000  acres,  and  leaving  only 
80,000  acres  within  the  district  On  July  31, 
1889,  no  bonds  having  as  yet  been  Issued  under 
the  order  of  January  3.  1888.  the  board  of  di- 
rectora  entered  a  new  order  for  the  issue  of 
bonds  to  the  amount  of  $400,000.  The  resolu- 
tion which  was  passed  described  the  denomina- 
tion and  form  of  the  bonds  thus  to  l>e  issued, 
and  directed  that  notice  be  given  that  sealed 
proposals  would  be  received  up  to  September 
3,  1S39,  for  the  purchase  of  such  bonds.  On 
August  1,  1880,  the  day  after  the  entry  of  the 
last  order,  a  petition  was  filed  by  the  board 
of  directors  In  the  superior  court  of  Stanislaus 
county,  seeking  a  judicial  determination,  in 
arcoi-dance  witli  the  act  of  March  16.  1889.  of 
the  validity  of  the  proposed  issue  of  bonds.  The 
petition  as  filed  set  forth  only  the  order  of  July 
31.  1880,  for  the  issuance  of  bonds  to  the 
amount  of  $400,000.  and  asUed  tliat  they  be 
declared  valid.  In  these  proceedings,  Tregea, 
a  resident  of  the  district,  appeared,  and  filed  an 
answer.  The  case,  as  between  . 
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directors  and  Tregea,  came  on  for  trial  on  Oc- 
tober 21,  18S9;  and  after  the  testimony  had  all 
been  received,  and  during  the  argmnent,  the 
plaintiiCs  were  permitted  to  amend  their  peti- 
tion so  as  to  include  therein  the  order  of  the  di- 
rectors of  January  8,  1888,  for  the  issue  of 
eo  $800,000  in  bonds,  and  a  prayer  for  the  con- 
Sfirmatlon  thereof.     No  one  had  notice  of  this 

•  amendment  except  the  defendant,  Tregea.  He 
demanded  that,  in  consequence  of  such  amend- 
ment, a  trial  should  be  had  de  novo;  but  the 
court  overruled  Ills  application,  granted  leave 
to  file  an  amended  answer,  and  permitted  fur- 
ther evidence  only  In  respect  to  the  new  mat- 
ter set  out  in  such  amended  pleadings.  On  No- 
vember 29,  1889,  written  findings  of  fact  and 
coucliisIoDS  of  law  were  filed,  and  judgment 
entered,  which  judgment  was  in  the  following 
language: 

"Wherefore,  by  reason  of  the  law  and  the 
finding  aforesaid,  it  is  ordered,  adjudged,  and 
decreed  that  the  proceedings  by  and  under  the 
direction  of  the  board  of  supervisors  of  said 
county,  which  are  recited  In  the  said  findings, 
which  were  had  for  the  organization  of  said  Ir- 
rigation district,  the  boundaries  of  which  are 
described  in  said  finding,  including  in  said  pro- 
ceedings the  election  hi  said  finding  mentioned, 
which  was  held  for  the  purpose  of  determhiing 
whether  said  proposed  district  should  be  organ- 
l2sed  as  an  irrigation  district,  be,  and  the  same 
hereby  are,  approved  and  confirmed;  and  It 
is  further  ordered,  adjudged,  and  decreed  tliat 
the  proceedings  had  by  and  under  the  direction 
of  the  said  board  of  directors,  which  are  recited 
in  said  petition  and  said  findings,  which  were 
had  for  the  purpose  of  the  issue  and  sale  of 
the  bonds  of  said  district  to  the  amount  of 
eight  hundred  thousand  dollars,  including  in 
said  proceedings  the  said  election  mentioned  in 
said  petition  and  findings,  which  was  held  for 
the  purpose  of  determining  whether  the  bonds 
of  said  district  should  be  Issued,  also  the  pro- 
ceedings by  and  under  the  direction  of  said 
board,  which  are  recited  in  said  findhigs,  by 
wliich  a  certain  tract  of  land  in  said  findings 
described,  which  was  included  within  the 
boundaries  of  said  district  as  it  was  organized 
as  aforesaid,  was  excluded  from  said  district, 
and  by  which  the  boundai'ies  of  said  district  are 
defined  and  described  as  said  boundaries  were 
and  remained  upon  and  after  the  exclusion  from 
said  district  of  said  tract  of  land,  which  said 
boimdaries  are  In  said  findings  described,  and 
also  the  proceedings  by  and  under  the  direction 
of  said  board  by  which  it  was  ordered  that 
^  bonds  of  said  district  to  the  amount  of  four 
^  hundred  thousand  dollars,  parcel  of  said  amount 

•  of  eight  hundred  thousand  dollars  of^Baid  bonds, 
be  offered  for  sale  in  the  manner  provided  by 
law,  be,  and  each  and  all  of  said  proceedings  is 
and  are  hereby,  approved  and  confirmed;  and 
it  Is  further  ordered,  adjudged,  and  decreed  that 
the  said  Modesto  Irrigation  district,  ever  since 
its  organization  as  aforesaid,  has  been,  and 
now  is,  a  duly  and  legally  organized  frrigation 
district,  and  that  said  hrlgatlon  district  possesses 
Cull  power  and  authority  to' issue  and  sell  from 


time  to  time  the  bonds  of  said  brrlgatlon  district 
to  the  amount  of  eight  hundred  thousand  dol- 
lars." 

The  defendant  appealed  from  this  judgment 
and  decree  to  the  supreme  court  of  the  state, 
which,  on  March  19,  1891,  modified  the  de- 
cree of  the  superior  court  by  striking  out  so 
much  thereof  as  confirmed  the  order  of  Janu- 
ary 3,  1888,  for  the  issue  of  $800,000  of  bonds 
of  the  district,  and,  as  so  modified,  affirmed  It. 
The  ophiion  of  that  court  is  found  in  88  Cai. 
334,  26  Pac.  237.  To  reverse  this  judgment  of 
the  supreme  court  of  the  state,  the  defendant 
sued  out  a  writ  of  error  from  this  court. 

Thomas  B.  Bond,  for  plalntifT  In  error.  C. 
0.  Wright,  A.  L.  Rhodes,  Jc^m  F.  Dillon,  and 
Benjamin  Harrison,  for  defendant  In  error. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

A  motion  was  made  to  dismiss  this  case  on^ 
the  ground  of  the  lack  of  a  federal  question,  aj 
It  appears  from  the  opinion  *of  the  supreme* 
court  of  the  state  that  the  defendant  contend- 
ed before  it  that  the  attempt  to  bind  the  recon- 
stituted district— that  is,  the  district  diminished 
by  the  exclusion  of  28,000  acres,  and  in  which 
his  property  was  situated— by  a  vote  of  the 
district  prior  to  such  exclusion,  in  respect  to 
the  issue  of  bonds,  was  in  violation  of  section 
10  of  article  1  of  the  constitution  of  the  United 
States;  and  that  it  overruled  and  denied  such 
contention.  So,  there  was  considered  by  the 
supreme  court  of  the  state  the  distinct  ques- 
tion of  an  alleged  conflict  between  the  pro- 
ceedings confirmed  by  the  decree  of  the  lower 
court  and  rights  claimed  under  the  constitution 
of  the  United  States,  and  the  decision  was 
against  those  rights.  Further,  the  real  conten- 
tion of  the  defendant  was  and  is  that  the 
operation  of  this  statute  is  to  deprive  him  of 
property  without  due  process  of  law.  The  bur- 
den of  his  case  from  the  first  has  rested  In  the 
alleged  conflict  between  proceedings  had  under 
the  irrigation  statute  and  the  federal  constitu- 
tion; so  that,  beyond  the  express  declaration 
in  the  opinion  of  the  supreme  court  of  the 
state,  we  may  look  to  the  real  matter  In  dis- 
pute, and  these  unite  In  forbidding  us  to  say 
that  no  federal  question  was  presented.  The 
motion  to  dismiss  on  tJiat  ground  must  be  over- 
ruled. 

But,  going  beyond  this  matter,  we  are  con- 
fronted with  the  question  whether,  in  ad- 
vance of  the  issue  of  bonds,  and  before  any  ob- 
ligation has  been  assumed  by  the  district,  there 
is  a  case  or  controversy  with  opposing  parties, 
such  as  can  be  submitted  to  and  can  compel 
judicial  consideration  and  judgment  This  is 
no  mere  technical  question;  for,  notwithstand- 
ing the  adjudication  by  the  courts  of  the  state 
in  favor  of  the  validity  of  the  order  made  for 
the  issue  of  $400,000  of  bonds,  and,  notwith- 
standing any  Inquiry  and  determination  which 
this  court  might  make  In  respect  to  the  mat- 
ters involved,  there  would  still  be  no  contrajlp 
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executed;  no  obligation  resting  on  tba  district 
AH  that  would  be  accomplished  by  our  affirm- 
ance of  the  decision  of  the  state  court  would 
be  an  adjudication  of  the  ri^ht  to  make  a 
e  contract,  and,  unless  the  board  should  see  fit 
5  to  proceed  In  the  exercise  of  the  power  thus 

*  held  to  exist,  all  the  time  and  labor  *of  the 
court  would  be  spent  in  determining  a  mere 
barren  right,--a  purely  moot  question. 

We  are  not  concerned  with  any  question  as 
to  what  a  state  may  require  of  its  judges  and 
courts,  nor  with  what  measures  It  may  adopt 
for  securing  evidence  of  the  regularity  of  the 
proceedings  of  its  municipal  corporations.  It 
may  authorize  an  auditor  or  other  officer  of 
state  to  examine  the  proceedings,  and  make  his 
certificate  of  regularity  conduslye  evidence 
thereof,  or  it  may  permit  the  district  to  ap- 
peal to  a  court  for  a  like  determination;  but 
in  either  event  it  Is  a  mere  proceeding  to  se- 
cure evidence. 

The  directors  of  an  irrigation  district  occupy 
no  position  antagonistic  to  the  district  They 
are  the  agents,  and  the  district  is  the  principal. 
The  interests  are  identical,  and  it  is  practically 
an  ex  parte  application  on  behalf  of  the  district 
for  tlie  determination  of  a  question  which  may 
never  in  fact  arise.  It  may  be  true,  as  the 
supreme  court  say,  that  it  is  of  advantage  to 
the  district  to  have  some  prior  determination 
of  the  validity  of  the  proceedings  in  order  to 
secure  the  sale  of  its  bonds  on  more  advan- 
tageous terms,  but  that  does  not  change  the 
reel  character  of  this  proceeding. 

This  is  not  the  mere  reverse  of  an  injunction 
suit  brought  by  an  inhabitant  <rf  the  district 
to  restrain  a  board  from  issuing  bonds,  for  in 
such  case  there  is  an  adversary  proceeding. 
Underlying  It  is  the  claim  that  the  agent  Is 
proposing  to  do  for  his  principal  that  which 
be  has  no  right  to  do,  and  to  bind  hhn  by  a 
contract  which  he  has  no  right  to  make;  and, 
to  protect  his  property  from  burden  or  doud, 
the  taxpayer  is  permitted  to  invoke  judicial  de- 
termination. If,  in  such  suit  an  injunctioQ  be 
granted,  as  is  prayed  for,  the  decision  is  not 
cne  (rf  a  moot  question,  but  is  an  adjudication 
which  protects  the  property  of  the  taxpayer. 

The  power  which  the  directors  claim  is  a 

mere  naked  power,  and  not  a  power  coupled 

with  an  interest.     It  is  nothing  to  them,  as 

agents,  whether  they  Issue  the  bonds  or  not 

I.  They  neither  make  nor  lose  by  an  exercise  of 

Sthe  alleged  power;  and,   if  it  be  determined 

*  that  the  power  exists,  still  no  burden*  Is  cast 
upon  the  property  of  the  district  because  no 
bonds  are  Issued  save  by  the  voluntary  act  of 
the  board. 

It  may  well  be  doubted  whether  the  adjudi- 
cation really  binds  anybody.  Suppose  the  judg- 
ment of  the  court  be  that  the  proceedhigs  are 
irregular,  and  that  no  power  has  been  by  them 
vested  in  the  district  board,  and  yet  notwith- 
standing such  decision,  the  board  issues,  as 
provided  by  the  act  the  negotiable  bonds  of  the 
district:  will  a  bona  fide  purchaser  of  those 
bonds  be  estopped  by  that  judgment  from  recov* 
ering  on  the  bonds  against  the  district?    The 


doctrine  of  Us  pendens  does  not  apply.  Neither 
is  any  such  adjudication  binding  In  respect  to 
negotiable  paper,  unless  the  party  purchases 
with  knowledge  of  the  suit  or  the  decree. 
Ctounty  of  Wairen  v.  Marcy,  97  U.  S.  96;  Brook- 
lyn V.  Insurance  Co.,  99  U.  8.  362;  Orleans  v. 
Piatt  Id.  676;  Cass  Co.  v.  Gfflett  100  U.  S. 
585;  Empire  v.  Darlington,  101  U.  S.  87; 
Th(»iq;>80Q  V.  Peirine,  103  U.  S.  806;  Carroll 
Co.  V.  Smith,  111  U.  S.  556,  4  Sup.  Ot  530, 
542;  Scotland  Co.  t.  Hill,  112  U.  S.  1S3,  5  Sup. 
Ct93. 

The  case  of  Carroll  Co.  v.  Smith  is  instructive 
on  this  question.  In  that  case,  before  the  Issue 
of  the  bonds  In  suit  an  injunction  had  been 
issued  by  the  chancery  court  of  the  county  en- 
joining the  county  officials  from  issuing  and 
delivering  the  bonds,  which  injunction  was  aft- 
erwards sustained,  and  made  perpetual  by  the 
judgment  and  decree  of  the  supreme  court  of 
the  state,  notwithstanding  which  the  county  of- 
JScials  fraudulently  and  Illegally  issued  the 
bonds,  and  this  court  sustained  a  judgment  on 
those  bonds  In  favor  of  a  bona  fide  holder, 
saying  In  the  (pinion:  "The  defendant  in  er- 
ror was  no  party  to  that  suit  and  the  record  of 
the  judgment  Is  therefore  no  estoppd.  The 
bondis  were  negotiable,  and  there  was  therefore 
no  constructive  notice  of  any  fraud  or  illegality 
l^  virtue  of  the  doctrine  of  lis  pendens.  Coun- 
ty of  Warren  v.  Marcy,  97  U.  S.  96.  It  is  not 
alleged  In  the  plea  that  the  defendant  In  error 
had  actual  notice  of  the  litigation,  en*  of  the 
grounds  on  which  it  proceeded,  or  that  any  in- 
junction was  served  upon  the  board  of  super- ^^ 
visors;  and,  if  he  had,  that  notice  would  havejc 
been  merely  of  the  question  of  law,  ofVhlch,** 
as  we  have  seen,  he  is  bound  to  take  notice,  at 
all  sveaiB,  and  which  Is  now  for  adjudication  in 
this  case." 

The  case  of  Scotland  Co.  t.  Hill,  supra, 
contains  nothing  in  conflict  with  this,  for  that 
determines  only  the  effect  of  actual  notice  of 
the  pendency  of  a  suit,  the  point  of  the  decision 
being  expressed  in  these  words  of  the  chief  jus- 
tice: 

**The  case  of  County  of  Warren  v.  Marcy,  97 
U.  S.  90,  decides  that  purchasers  of  negotiable 
securities  ai«  not  chargeable  with  constructive 
notice  of  the  pendency  of  a  suit  affecting  the 
title  or  validity  of  the  securities;  but  it  has 
nevar  been  doubted  that  those  who  buy  such  se- 
curities from  litigating  parties,  with  actual  no- 
tice of  the  suit,  do  so  at  their  peril,  and  must 
abide  the  result  the  same  as  the  parties  from 
whom  they  got  their  title." 

But,  if  a  Judgment  in  such  a  proceeding  as 
this  cannot  be  invoked  by  the  district  as  res 
judicata  in  an  action  brought  against  it  by 
the  holders  of  bonds  thereafter  wrongfully  is- 
sued, can  a  judgment  in  favor  of  the  power 
be  invoked  by  the  holder  of  such  bonds  as 
conclusive  upon  the  district  upon  the  ground 
of  res  judicata?  In  order  to  create  estopi^el 
by  judgment  must  there  not  be  mutuality? 
We  do  not  mean  to  intimate  that  it  may  not 
have  effect  as  evidence,  like  the  certificate  of 
an  auditor  declared  by  a  legislature  to  be  con- 
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<.iu«iTe;  but  Is  ft  not  simply  as  evidence,  and 
not  as  res  Judicata? 

Some  light  may  be  thrown  on  this  question 
by  reference  to  a  matter  of  a  somewhat  kin- 
<li^  nature.  In  states  which  provide  for  the 
•or^aizailon  of  corporations  under  general 
tjiiitute  dilToreut  modes  of  procedure  are  pre- 
ticriU'd.  lu  some  states  it  is  sufficient  for  the 
jjartJL's  dt'siriug  to  incorporate  to  prepare  a 
•charier,  acknowledge  it  before  some  official, 
aud  lile  it  with  the  secretary  of  state  or  other 
Ijublic  oiricer,  and  the  certificate  of  such  offi- 
cer is  uiade  the  evidence  of  the  Incorporation, 
iu  other  states  the  parties  may  file  a  petition 
ill  souie  court,  and  that  court,  upon  presenta- 
tion r hereof,  examines  Into  the  propriety  of 
tiie  incorporation,  and,  if  satisfied  thei'eof,  en- 
tei^  a  deciH?e  declaring  the  petitioners  duly  in- 
corponued;  aud  the  copy  of  such  decree  Is  the 
^evidence  of  the  iucorporatlon.  Does  the  dlf- 
Jfereuce  in  procedure  between  these  two  cases 
•  create  any  essential  deference  In  character? 
Is  ihe  one  executive,  and  the  other  Judicial? 
2Supi>ose,  in  the  latter  case,  the  statute  had 
la-uvided  that  either  one  of  the  petitioners 
might  appeal  from  th«  decree  of  a  lower  to  the 
supreme  court  of  the  state.  In  order  to  obtain 
a  final  adjudication  In  favor  of  the  propriety 
of  such  iucorpoitition;  would  this  court  en- 
tertain a  suit  in  error  to  reverse  such  adjudi- 
cation by  the  highest  court  of  the  state? 
Would  it  not  be  held.  In  eCTect,  whatever  the 
form,  a  mere  ex  parte  case  to  obtain  a  Judi- 
cial opinion,  upon  which  the  parties  might 
base  further  action?  It  seems  to  us  that  this 
{iroceeding  is,  after  all,  nothing  but  one  to 
bi'cure  evidence;  that,  in  the  securing  of  such 
evidence,  no  right  protected  by  the  constitu- 
tion of  the  United  States  Is  invaded;  that  the 
state  may  determine  for  Itself  In  what  way  It 
will  secure  evldeuce  of  the  regularity  of  the 
proceedings  of  any  of  its  municipal  corpora- 
tions; and  that  unless.  In  the  course  of  such 
pruceediug,  some  constitutional  right  is  denied 
to  the  individual,  this  court  cannot  interfere 
on  the  ground  that  the  evidence  may  there- 
after be  used  In  some  further  action,  in  which 
there  are  adversary  claims.  So,  on  this 
ground,  and  not  because  no  federal  question 
was  insisted  upon  In  the  state  court,  the  case 
will  be  dismissed. 

Mr.  Justice  HARLAN,  Mr.  Justice  GRAY, 
and  Mr.  Justice  BROWN  are  of  opinion  that, 
as  the  Judgment  of  the  state  court  was 
against  a  right  and  privilege  specially  set  up 
and  claimed  by  the  plaintiff  in  error  under  the 
constitution  of  the  United  States,  such  Judg- 
ment, If  not  modified  or  reversed,  will  con- 
clude him,  if  not  all  holders  of  taxable  prop- 
erty in  the  Modesto  irrigation  district,  in  re- 
spect of  the  fedei-al  right  and  privilege  so  al- 
le^^'ed;  consequently,  it  is  the  duty  of  this 
court  to  determine,  upon  its  merits,  the  fed- 
eral question  so  raised  by  the  pleadings,  and 
deiermiuiHl  by  the  Judgment  of  the  state  court. 
They  are  also  of  opinion  that  the  principles 
announced  in  Irrigation  Dlst.  v.  Bradley  (Just 


decided)  infra,  sustahi  the  conclusions  of  tlie 
state  court  upon  this  federal  question,  and  re* 
quire  the  affirmance  of  its  Judgment. 


(164  U.  S.  11 2> 

FALLBROOK  IRRIGATION  DIST.  et  al.  w, 

BRADLEY  et  al. 

(November  IG,  189C.) 

No.  355. 

CONSTITOTIONAL  LaW— CONSTRUCTION'  OF  StaTUTB 

BY  State  Codkt— Irkioatiov  Distkicts— Pubi.io 
Use — Hearing  as  to  Bbn'efits— AssEssMcxTd — 
Dblboatiok  of  Legislative  Power. 

1.  It  is  the  duty  of  the  fedornl  court,  in  <1p- 
termiiiing  whethor  a  statute  conflicts  with  tlie 
constitution  of  tlie  United  States,  to  follow  tl>e 
decisions  of  the  bi;?hest  court  of  the  state  as  to> 
the  construction  of  the  statute. 

2.  When  the  hi>rbe«t  court  of  a  state  h«s  de- 
cided that  a  certain  statute  is  in  harmony  wiiii. 
tlie  state  constitution,  a  federal  court  will  not 
be  justified  in  holding*  adversely  on  the  grotind 
that  the  decision  of  the  state  court  is  in  conflict 
with  the  general  principles  of  constitutional  law. 

3.  Water  used  for  the  irrif;ation  of  landft 
which  are  actually  arid  is  used  for  a  public  pur- 
pose. Therefore  a  statute  providinsr  for  the 
orKanization  of  districts  for  the  irrigation  of 
arid  lands,  and  authorizing  an  assessment  on 
such  lands,  to  pay  the  coat  of  the  irrigation,  doea 
not  deprive  a  landowner  of  property  without 
due  process  of  law,  by  means  of  an  asseiwment 
not  made  for  a  public  purpose.  68  Fed.  948,  re- 
versed. 

4.  To  render  the  use  of  water  for  the  irriga- 
tion of  arid  lands  a  public  use,  every  resident  of 
the  irrigation  district  need  not  have  the  right  to 
use  the  water.  If  each  landowner  has  the  right 
to  use  a  proportionate  share  upon  the  same  terms 
as  all  the  others,  the  use  is  a  public,  and  not  a 
private,  one.     68  Fed.  948.  reversed. 

'  5.  A  provision  that  no  land  shall  be  included 
in  an  irrigation  district,  except  such  as  may  be 
benefited  by  the  system  of  irrigation  used  in  that 
district,  means  that  the  land  must  be  such  that  It 
may  be  substantially  benefited.  It  is  not  suf- 
ficient that  such  irrigation  creates  an  oiiportu- 
nity  thereafter  to  use  the  land  for  a  new  kind 
of  crop,  while  not  substantially  benefiting  it  for 
the  cultivation  of  the  old  kind,  which  it  had  pro- 
duced in  reasonable  quantities,  aud  with  ordi- 
nary certainty,  without  the  aid  of  irrigation. 

6.  A  statute  providing  that  the  land  to  be  in- 
cluded in  an  irrigation  district  shall  be  suscepti- 
ble of  one  mode  of  irrigation  from  a  common 
source,  and  by  the  same  system  of  works,  and 
such  that  it  may  be  benefited  by  the  system  of 
irrigation  used  in  such  district,  sufficiently  speci- 
fies the  character  of  the  land  to  be  included. 

7.  Where  a  state  statute  ^ives  the  owners  of 
lands  to  be  included  in  an  irrigation  district  a 
right  to  be  heard  on  the  question  whether  their 
lands  shall  be  included,  and  a  hearing  is  given 
before  the  tribunal  so  provided  in  accordance^ 
with  the  statute,  the  decision  of  such  tribunal, 
in  the  absence  of  fraud  and  bad  faith,  will  be 
conclusive  upon  the  federal  courts. 

8.  St  Gal.  1887.  as  amended  in  1889  and  1891, 
provides  that  landowners  desiring  the  formation 
of  an  irrigation  district  shall  present  to  the  board 
of  supervisors  of  the  county  in  which  the  lands 
to  be  included,  or  the  greater  part  thereof,  are 
situated,  a  ^letition  signed  by  50,  or  a  majority, 
of  the  landowners  in  the  proposed  district, 
which  petition,  together  with  a  notice  of  the 
time  of  the  meeting  at  which  it  will  be  pre- 
sented, shall  have  been  published  in  some 
newspaper  of  the  county  at  least  two  weeks 
before  its  presentation;  that  the  board  of  su- 
pervisors shall  then  *'hear  the  same,  and  may 
adjourn  such  hearing  from  time  to  time,  •  *^f^ 
and  on  the  final  hearing  may  make  such  chatL*^ 
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KM  in  the  proposed  boundaries  as  they  may 
find  to  be  proper**;  and  that  thor  shall  not 
include  in  tne  district  any  lands  which,  in  the 
jodirmpnt  of  the  board,  will  not  be  benefited  by 
irrijration  by  the  system  to  be  used  in  the  dis- 
tricL  Beld^  that  these  provisions  give  the  per- 
sons interostod  in  the  proposed  improvement  the 
ri;:I»t  to  appoMr  before  the  board  aod  contest  the 
fm-ts  upon  wliifh  the  petition  is  based,  and  the 
fact  of  beuelit  to  any  particular  land  indaded 
in  the  description  of  the  proposed  district. 

9.  WhtTc  a  statute  provides  that  the  board  of 
^njvrvisors,  after  hearing;  the  petition  for  the 
furniHtion  of  an  irri|?ation  district,  shall  ex- 
•clude  therefrom  any  lands  which  will  not,  in 
the  o:»inion  of  the  board,  be  benefited  by  the  sys- 
tem <if  irrigation  to  be  used,  the  inclusion  of  cer- 
tain lands  after  an  opportunity  for  such  hearing 
is  of  itself  a  determination  that  they  will  be 
LoiiofiJed  by  the  proposed  irrigation. 

10.  The  fact  that  the  statute  provides  for  an 
lid  valorem  assessment  of  the  lands  benefited, 
iuKtead  of  an  assessment  in  proportion  to  the  ac- 
tual benefits  conferred  by  the  improvement,  to 
rny  the  cost  of  constructing  the  works,  does  not 
«?opnve  the  persons  assessed  of  property  with- 
out due  process  of  law. 

11.  A  provision,  in  a  statute  governing  the  in- 
corporation of  irrigation  districts,  that  the  ques- 
tion whether  a  proposed  district  shall  be  organ- 
iawl  under  the  statute  shajl  be  determined  by 
vote  of  the  citizens  of  the  district,  is  not  a  dele- 
giition  by  the  legislature  of  the  power  to  create 
a  public  contoration. 

Mr.  Chief  Justice  Fuller  and  Mr.  Justice  Field 
dijisenting. 

^    Apfx^l  from  the  Ckcolt  Ck)urt  of  the  United 
;;  Stares  for  the  Southern  District  of  Calif omla. 

•  *This  is  an  appeal  from  the  United  States  clr- 
cQlt  court  for  the  Southern  district  of  CallfomUL 
The  case  Is  reported  in  68  Fed.  948.  Hie  action 
was  commenced  In  that  court  by  defendants  in 
error  (the  plaintiffs  below)  for  the  purpose  of 
procuring  an  Injunction  restraining  defendant 
Toralius.  the  collector  of  the  irrigation  district^ 
from  giving  a  deed  to  it  of  the  premises  belonging 
to  plaintiff  Mrs.  Bradley,  based  on  a  sale  of  her 
land  made  by  the  collector  for  the  nonpayment 
of  a  certain  assessment  upon  such  lands  under 
the  act  incorporating  the  irrigation  district,  and 
to  set  aside  such  assessment,  and  for  other  re- 
Uef. 

The  following  among  other  facts  were  set  up 
In  the  plaintiffs'  second  amended  bill  in  equity: 
The  plaintiffs  are  aliens  and  subjects  of  Great 
Britain,  i-esidlng  in  San  Diego  county,  Cal.  The  Ir- 
rigation <]i8trict  Is  a  corporation  organized  pursu* 
ant  to  the  laws  of  California,  and  doing  business 
at  Fallbi'ook,  San  Diego  county.  Matthew  Tom- 
lins  was  the  collector  of  the  corporation  at  the 
time  of  the  commencement  of  the  suit,  and  it 
has  been  doing  business  as,  and  claims  to  be,  a 
corpomticn,  under  "An  act  providing  for  the  or- 
ganization and  govemmeut  of  Irrigation  districts, 
and  to  provide  for  the  acquisition  of  water  and 
other  pmijerty,  and  for  the  distribution  of  water 
thereby  for  Irrigation  purposes,"  approved  March 

;*7,  18H7,  as  such  acts  have  been  amended  by  the 

Tacts  of  1889  and  1891. 

*  *The  material  sections  of  the  act,  as  amended 
by  the  other  acts  Just  stated,  are  set  forth  in 
the  margin  herein.i 

1  The  act  reads  as  follows: 

"Section  1.  Whenever  fifty,  or  a  majority  of 
the  holders  of  title  or  evidence  of  title,  to  lands 
BusceptiblA  of  one  mode  of  irrigation  from  a  com- 


Tlie  legislature  also  passed  two  acts,  approred 
Febniaiy  16, 1889,  called,  respectively,  the  "In-^ 
elusion"  ajid  the  "Exclusion"  Act,  by  whl^S 
means  were  pxoyided,  hi  the*first-named  act,  for* 
Including  lands   wlthio  an  brlgatlon   district 
which  had  not  been  included  in  the  petition 
when  fast  presented  to  the  board  of  supervisors; 
and,  in  the  second-named  act,  for  excluding 
from  a  district  already  formed  some  portion  of  2 
the  land  which  then  formed  part  of  such  dis-T 
trict.    An^examlnation  of  those  acts  does  not 
become  material  In  this  case. 

The  plaintiff  Mis.  Bradley  is  the  owner  of  ^ 
certain  real  estate  described  in  compktlmiDts' J 
bill,  which  is  hicluded  within  the^Mnee  of  the*" 
hrrigatioQ  district    The  bill  sets  forth  the  vari- 
ous steps  taken  under  the  irrigation  act  for  the 

mon  source  and  by  the  same  system  of  works^ 
dpsire  to  provide  for  the  irrisration  of  the  same, 
they  may  propose  the  organization  of  au  irrigo* 
tion  district,  under  the  provisions  of  this  act» 
and  when  so  organized  such  district  shall  have 
the  powers  conferred,  or  that  may  hereafter  be 
conferred,  by  law  upon  such  irrigation  districts. 
The  equalized  county  assessment  roll  next  pre- 
ceding the  presentation  of  a  petition  for  the  or^ 
ganization  of  an  irrigation  district,  under  the 
provisions  of  this  act,  shall  he  sufficient  evidence 
of  title  for  the  purposes  of  this  act. 

"Sec.  2.  A  petition  shall  first  be  presented  to 
the  board  of  supervisors  of  the  county  in  which 
the  land,  or  the  greatest  portion  thereof,  is  sit- 
uated, signed  by  the  required  number  of  holders 
of  title,  or  evidence  of  title,  of  such  proposed  dis- 
trict, evidenced  as  above  provided,  which  peti- 
tion shall  set  forth  and  particularly  describe  the 
proposed  boundaries  of  such  district,  and  shall 
pray  that  the  same  may  be  organized  onder  the 
provisions  of  this  act.  The  petitioners  must 
accompany  the  petition  with  a  good  and  sufficient 
bond,  to  be  approved  by  the  said  board  of  super- 
visors, in  double  the  amount  of  the  probable  cost 
of  organizing  such  district,  conditioned  that  the 
bondsmen  will  pay  all  the  said  costs  in  case  said 
organization  shall  not  be  effected.  Such  peti- 
tion shall  be  presented  at  a  regular  meeting  of 
the  said  board,  and  shall  be  publinhed  for  at  least 
two  weeks  before  the  time  at  which  the  some  is 
to  be  presented,  in  some  newspaper  printed  and 
published  in  the  county  where  said  petition  is 
presented,  together  with  a  notice  statin^^  the 
time  of  the  meeting  at  which  the  same  will  be 

§  resented;  and  if  any  portion  of  such  propofioJ 
istrict  lie  within  anotner  county  or  counties, 
then  said  petition  and  notice  shall  be  published 
in  a  newspaper  published  in  each  of  said  coun- 
ties. When  sucn  petition  is  presented,  the  said 
board  of  supervisors  shall  hear  the  same  and 
may  adjourn  such  hearing  from  time  to  time, 
not  exceeding  four  weeks  in  all;  and  on  the  final 
hearing  may  make  such  changes  in  the  proposed 
boundaries  as  they  niny  find  to  be  proper,  and 
shall  establish  and  define  such  boundaries:  pro- 
vided, that  said  board  shall  not  modify  said 
boundaries  so  as  to  except  from  the  operation 
of  this  act  any  territory  within  the  boundaries 
of  the  district  proposed  by  said  petitioners  which 
is  susceptible  of  irrigation  by  the  same  system 
of  works  applicable  to  the  other  lands  in  such 
proposed  district;  nor  shall  any  lands  which 
will  not,  in  the  judgnieut  of  the  said  board,  be 
benefited  by  irrigation  by  said  system  be  in- 
cluded within  such  district:  provided,  that  any 
person  whose  lands  are  susceptible  of  irrigation 
from  the  same  source  may,  in  the  discretion  of 
the  board,  upon  application  of  the  owner  to  said 
board,  have  such  lands  included  in  said  district. 
Said  board  shall  also  make  an  order  dividing 
said  district  into  five  divisions,  as  nearly  equiu 
in  size  as  may  be  practicable,  which  shall  be 
numbered  first,  second,  third,  fourth  and  fifth, 
and  one  director,  who  shall  be  a  freeholder^a^ka^ 
Digitized  by  VjOOvLv: 


58 


17  SUPRBHB  OOURT  REPORTER. 


poipose  of  forming  tlie  Irrigation  district,  and 
it  alleges  the  talcing  of  *all  steps  necessary  there- 
for, including  the  election  of  officera  as  pro* 
Ylded  in  the  act;  that  the  board  of  directors 
submitted  to  the  electors  the  question  whether 
a  special  assessment  fort$6,000  should  be  made 
for  the  pmpose  of  defraying  the  expenses  of  or- 
ganization, and  that  the  electors  approved  of 
such  assessment,  and  the  proper  proceedings 
were  thereafter  taken ^y  which  to  assess  the 
property  ownera;  and  that  plaintiff  Mrs.  Brad* 
ley*s  assessment  amounted  to  $51.31,  which  she 
refused  to  pay  because  the  act  was,  as  alleged, 
unconstitutional  and  void. 

The  bill  further  states  that  the  collector  then 
proceeded  to  enforce  the  collection  by  a  sale  of 
the  land,  and  did  sell  it  to  the  krigation  dis- 
trict, but  that  no  deed  has  been  given  to  the 
district  by  the  collector;  and  an  injunction  is 
asked  to  restrain  the  execution  and  delivery  of 


division  and  an  elector  and  resident  of  the  dia- 
trict.  shall  be  elected  by  each  division:  pro- 
vided, that  if  a  majority  of  the  holders  of  title, 
or  evidence  of  title,  evidenced  as  above  provided, 
petition  for  the  formation  of  a  district,  the  board 
of  supervisors  may,  if  so  roquested  in  the  peti- 
tion, order  that  there  may  be  either  three  or  five 
directors,  as  said  board  may  order,  for  such  dis- 
trict, and  that  they  may  be  elected  by  the  dis- 
trict at  large.  Said  board  of  supervisors  shall 
then  give  notice  of  an  election  to  be  held  in  such 
proposed  district,  for  the  purpose  of  determining 
whether  or  not  the  same  shall  be  organized  un- 
der the  provisions  of  this  act  Such  notice  shall 
describe  the  boundaries  so  established,  and  shall 
designate  a  name  for  such  proposed  district,  and 
said  notice  shall  be  published  for  at  least  three 
weeks  prior  to  such  election  in  a  newspaper 
published  within  said  county;  and  if  any  por- 
tion of  such  proposed  district  lie  within  another 
county  or  counties,  then  said  notice  shall  be  pub- 
lished in  a  newspaper  published  within  each  of 
said  counties.  Such  notice  shall  require  the 
electors  to  cast  ballots  which  shall  contain  the 
words  'Irrigation  District— Yes,'  or  'Irrigation 
District— No,'  or  words  equivalent  thereto,  and 
also  the  names  of  persons  to  be  voted  for  to  fill 
the  various  elective  offices  hereinafter  prescrib- 
ed. No  person  shall  be  entitled  to  vote  at  any 
election,  held  under  the  provisions  of  this  act, 
unless  he  shall  possess  all  the  qualificatlona  re- 
quired of  electors  under  the  general  election 
laws  of  this  state. 

•*Sec.  3.  Such  election  shall  be  conducted  aa 
nearly  as  practicable  in  accordance  with  the 
general  laws  of  this  state:  provided,  that  no  par- 
ticular form  of  ballot  shall  be  required.  The 
said  board  of  supervisors  shall  meet  on  the  sec- 
ond Monday  next  succeeding  such  election,  and 
proceed  to  canvass  the  votes  cast  thereat,  and 
if  upon  such  canvass  it  appear  that  at  least  two- 
thirds  of  all  the  votes  cast  are  'Irrigation  Dis- 
trict—Yes,* the  said  board  shall,  by  an  order  en- 
tered on  its  minutes,  declare  such  territory  duly 
organized  as  an  irrigation  district,  under  the 
nnme  and  style  theretofore  designated,  and  shall 
declare  the  persons  receiving  respectively  the 
highest  numl^r  of  votes  for  such  several  offices 
to  be  duly  elected  to  such  offices.  And  no  action 
shall  be  commenced  or  maintained,  or  defense 
made,  affecting  the  validity  of  the  organization, 
unless  the  same  shall  have  been  commenced  or 
made  within  two  years  after  the  making  and  en- 
tering of  said  order.  Said  board  shall  cause  a 
copy  of  such  order,  duly  certified,  to  be  imme- 
diately filed  for  record  in  the  office  of  the  coun- 
ty recorder  of  each  county  in  which  any  portion 
of  such  lands  are  situated,  and  must  auso  im- 
mediately forward  a  copy  thereof  to  the  clerk  of 
the  board  of  supervisors  of  each  of  the  counties 
in  which  any  portion  of  the  district  may  lie; 


any  deed  by  such  collector,  because  of  the  al- 
leged tnvalidlty  of  the  act  under  which  the  pro- 
ceedings were  taken. 

The  bill  also  allied  a  proposed  Issue  of  bonds 
to  the  amount  of  $400,000,  subject  to  the  deci- 
sion of  the  electors  at  an  election  praposod  to 
be  held  under  the  provisions  of  the  act. 

Various  reasons  are  set  out  in  the  bill,  upon 
which  are  based  the  allegation  of  the  invalidity 
of  the  act,  among  which  it  is  stated  that  the 
law  violates  the  federal  constitution,  in  that  it 
amounts  to  the  taking  of  the  plaintiff*s  property 
without  due  process  of  law.  It  is  also  stated 
that  the  act  is  in  violation  of  the  state  consti- 
tution in  many  difTerent  particulars,  which  are 
therein  set  forth. 

The  bin  also  asks  that  the  assessment  may 
be  set  aside,  and  all  the  proceedings  dedared 
void,  on  the  ground  of  the  invalidity  of  the  act 
Itself. 

and  no  board  of  supervisors  of  any  county,  in- 
cluding any  portion  of  such  district,  shall,  after 
the  date  of  the  organization  of  such  district, 
allow  another  district  to  be  formed  including  any^ 
of  the  lands  in  such  district,  without  the  con- 
sent of  the  board  of  directors  thereof;  and  from 
and  after  the  date  of  such  filing,  the  organiza- 
tion of  such  district  shall  be  complete,  and  the 
officers  thereof  shall  be  entitled  to  enter  imme- 
diately upon  the  duties  of  their  respective  of- 
fices, upon  qualifying  in  accordance  with  law, 
and  shall  hold  such  offices  respectively  until 
their  successors  are  elected  and  qualified.  For 
the  purposes  of  the  election  above  provided  for, 
the  said  board  of  supervisors  must  establish  a 
convenient  number  of  election  precincts  in  said 
proposed  district,  and  d^ne  the  boundaries 
thereof,  which  said  precincts  may  thereafter  be 
changed  by  the  board  of  directors  of  such  dis- 
trict. In  any  district  the  board  of  directors 
thereof  may,  upon  the  presentation  of  a  peti- 
tion therefor,  by  a  majority  of  the  holders  of 
title  or  evidence  of  title  of  said  district,  evi- 
denced as  above  provided,  order  that  on  and  aft- 
er the  next  ensuing  general  election  for  the  dis- 
trict there  shall  be  either  three  or  five  directors^ 
as  said  board  may  order,  and  that  they  shall  be 
elected  by  the  district  at  large,  or  by  divisions, 
as  so  petitioned  and  ordered;  and  after  such  or- 
der such  directors  shall  be  so  elected." 

Sections  4  to  10,  inclusive,  provide  for  the 
election  of  officers  of  the  company  and  for  their 
giving  bonds,  and  are  not  material  here. 

"Sec  11.  On  the  first  Tuesday  in  March  next 
following  their  election,  the  board  of  directors 
shall  meet  and  organize  as  a  board,  elect  a 
president  from  their  number  and  appoint  a  sec- 
retary, who  shall  each  hold  office  during  the 
pleasure  of  the  board.  The  board  shall  have 
the  power,  and  it  shall  be  their  duty  to  manage 
and  conduct  the  business  and  affairs  of  the  dis- 
trict; make  and  execute  all  necessary  contracts; 
enr.ploy  and  appoint  such  agents,  officers  and  em- 

Sloyes  as  may  be  required,  and  prescribe  their 
uties;  establish  equitable  by-laws,  rules  and 
regulations  for  the  distribution  and  use  of  water 
among  tiie  owners  of  said  lands,  and  generally  to 
perform  all  such  acts  as  shall  be  necessary  to 
fully  carry  out  the  purposes  of  this  act.  The  said 
by-laws,  rules  and  regulations  must  be  printed  in 
convenient  form  for  distribution  in  the  district. 
And  it  is  hereby  expressly  provided  that  all  wa- 
ters distributed  for  irrigation  purposes  shall  be 
apportioned  ratably  to  each  land  owner  upon  the 
basis  of  the  ratio  which  the  last  assessment  of 
such  owner  for  district  purposes  within  said  dis- 
trict bears  to  the  whole  sum  assessed  upon  the 
district:  provided,  that  any  land  owner  may  as- 
sign the  right  to  the  whole  or  any  portion  of  the 
waters  so  apportioned  to  him. 
"Sec  12.  The  board  of  dusters  shall  bold  a 
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The  defendants  demimed  to  the  fixst  bill  of 
tbe  complainants,  and  the  demnirer  "WBM  ana> 
ruled.  The  complainantB  were  gmated  leaye 
to  aerre  a  second  amended  bfll,  to  which  tbe 
defendants  put  in  an  answer,  denying  many  of 
the  material  allegations  of  the  bill,  and  claiming 
tbe  entire  validity  of  the  act 

The  case  came  on  for  hearing  before  the  dr- 
cult  judge,  by  consent,  upon  the  second  amend- 
ed bill  of  complainants,  and  defendants'  answer 
thereto,  and  the  court  gave  judgment  against  the 
defendants,  because  of  the  unconstitutionality 
of  the  irrigation  act;  it  being,  as  held,  bi  vio- 
lation of  the  federal  constitution,  as  tbe  effect  of 
such  legislation  by  the  state  was  to  deprive 
complainants  of  their  property  without  due 
prtxress  of  law.  The  decision  of  the  circuit 
judge  was  given  for  tbe  reasons  stated  by  him 
in  his  opinion  rendered  upon  the  argument  of 
tiie  demurrer  to  tbe  bill  of  complainants,  and 

rpgnlar  monthly  meeting  in  their  office  on  the 
first  Tuesday  in  every  month,  and  such  special 
meetings  as  may  be  required  for  the  proper 
transaction  of  business:  provided,  that  all  spe- 
cial meetings  must  be  ordered  by  a  majority  of 
the  board.  The  order  must  be  entered  of  record, 
and  five  days'  notice  thereof  must,  by  the  sec- 
retary, be  given  to  each  member  not  joining  in 
the  order.  The  order  mast  specify  the  business 
to  be  transacted,  and  none  other  than  that  speci- 
fied must  be  transacted  at  such  spedal  meeting. 
All  meetings  of  the  board  must  oe  public,  and 
three  members  shall  constitute  a  quorum  for  the 
transaction  of  business;  but  on  all  questions  re- 
quiring a  vote  there  shall  be  a  concurrence  of  at 
least  three  members  of  said  board.  All  recordn 
of  the  board  shall  be  open  to  the  inspection  of 
any  elector  during  business  hours.  The  board 
and  its  agents  and  employ^  shall  have  the  right 
to  enter  upon  any  land  to  make  surveys,  and 
may  locate  the  necessary  irrigation  works  and 
the  line  for  any  canal  or  canals,  and  the  neces- 
sary branches  for  the  same,  on  any  lands  which 
may  be  deemed  best  for  such  location.  Said 
lK)ard  shall  also  have  the  right  to  acquire,  ei- 
ther by  purchase  or  condemnation  or  other  legal 
moans,  ail  lands  and  waters  and  water  rights, 
nnd  other  property  necessary  for  the  construc- 
tion, use,  supply,  maintenance,  repair  and  im- 
provements of  said  canal  or  canals  and  works. 
Including  canals  and  works  constructed  and  be- 
ing constructed  by  private  owners,  lands  for  res- 
•tn-voirs  for  the  storage  of  needful  waters,  and  all 
necessary  appurtenances.  In  case  of  purchase, 
the  bonds  of  the  district  hereinafter  provided  for 
may  be  used  at  their  par  value  in  payment;  and 
in  case  of  condemnation  the  board  shall  proceed, 
in  tlie  name  of  the  district,  under  the  provisions 
of  title  seven  of  part  three  of  the  CJode  of  Civil 
Procedure.  Said  board  may  also  construct  the 
necessary  dams,  reservoirs  and  works  for  the 
collection  of  water  for  said  district,  and  do  any 
-and  every  lawful  act  necessary  to  be  done  that 
sufficient  water  may  be  furnished  to  each  land 
owner  in  said  district  for  irrigation  purposes. 
The  use  of  all  water  required  for  the  irrigatiou 
of  the  lands  of  any  district  formed  under  the 
provisions  of  this  act,  together  with  the  rights  of 
way  for  canals  and  ditches,  sites  for  reservoirs, 
and  all  other  ]iroperty  required  in  fully  carrying 
out  the  provisions  of  this  act,  is  hereby  declared 
to  be  a  public  use,  subject  to  the  regulation  and 
control  of  the  state,  in  the  manner  prescribed 
by  law." 
Sections  13  and  14  are  not  materiaL 
"Sec  15.  For  the  purpose  of  constructing  nec- 
essary irrigating  canals  and  works,  and  acquir- 
hag  the  necessary  property  and  rights  therefor, 
and  otherwise  carrying  out  the  provisions  of  this 
act,  the  board  of  directors  of  any  such  district 


some  of  the  facts  stated  In  the  bill  and  ad- 
mitted by  the  demuixer  were  denied  in  the  an- 
swer subsequently  served  by  the  defendants. 
The  sole  ground  of  the  decision  was,  however,^ 
the  unconstitutionality  of  the  act,  as  aljovejj 
stated.  From*  the  judgment  entered  upon  the* 
decision  of  the  ch*cuit  judge  the  inlgation  dis- 
trict appealed  directly  to  this  court,  by  virtue 
of  the  provisions  of  section  5  of  chapter  517  of 
the  Laws  of  1891  (26  Stat  826),  which  gave 
an  appeal  from  the  circuit  court  direct  to  the 
supreme  court  "in  any  case  that  involves  the 
construction  or  application  of  the  constitution 
of  tbe  United  States,"  and  also  "in  any  case  in 
which  the  constitution  or  law  of  a  state  is 
chiimed  to  be  in  contravention  to  the  constitu- 
tion of  the  United  States." 

A.  L.  Rhodes,  John  F.  Dillon,  and  Benjamin 
Harrison,  for  appellauts.  Joseph  H.  Choate 
and  Geo.  H.  Maxwell,  for  appellees. 

must,  as  soon  after  such  district  has  been  organ- 
iKed  as  may  be  practicable,  and  whenever  there- 
after the  construction  fund  has  been  exhausted 
by  expenditures  herein  authorized  therefrom,  and 
the  board  deem  it  necessary  or  expedient  to  raise 
additional  money  for  said  purposes,  estimate  and 
determine  the  amount  of  money  necessary  to  be 
raised,  and  shall  immediately  thereafter  call  a 
special  election,  at  which  shall  be  submitted  to 
the  electors  of  such  district  possessing  the  quali- 
fications prescribed  by  this  act,  the  question 
whether  or  not  the  bonds  of  said  district  in  the 
amount  as  determined  shall  be  issued.  Notice 
of  such  election  must  be  given  by  posting  notices 
in  three  public  places  in  each  election  precinct  in 
said  district  for  at  least  twenty  days,  and  also 
by  publication  of  such  notice  in  some  newspaper 
published  in  the  county  where  the  office  of  the 
board  of  directors  of  such  district  is  required  to 
be  kept,  once  a  week  for  at  least  three  successive 
weeks.  Such  notices  must  specify  the  time  of 
holding  the  election,  the  amount  of  bonds  pro- 

Eosed  to  be  issued;  and  said  election  must  be 
eld,  and  the  result  thereof  determined  and  de- 
clared in  all  respects  as  nearly  as  practicable  in 
conformity  with  the  provisions  of  this  act  gov- 
erning the  election  of  officers:  provided,  that 
no  informalities  in  conducting  such  an  election 
shall  invalidate  the  same,  if  the  election  shall 
have  been  otherwise  fairly  conducted.  At  such 
election  the  ballots  shall  contain  tbe  words 
•Bonds^Yes,'  or  *Bonds — No,'  or  words  equiva- 
lent thereto.  If  a  majority  of  the  votes  cast  are 
'Bends — Yes,*  the  board  of  directors  shall  cause 
bonds  in  said  amount  to  be  issued;  if  a  majori- 
ty of  the  votes  cast  at  any  bond  election  are 
*Bond8— No,'  the  result  of  such  election  shall  be 
so  declared,  and  entered  of  record.  And  when- 
ever thereafter  said  board  in  its  judgment  deems 
it  for  the  best  interest  of  the  district  that  the 
question  of  issuance  of  bonds  in  said  amount,  or 
any  amount,  shall  be  submitted  to  said  electors, 
it  shall  so  declare  of  record  in  its  minutes,  and 
may  thereupon  submit  such  questions  to  said 
electors  in  the  same  manner  and  with  like  effect 
as  at  such  previous  election.    •     ♦     •" 

The  remainder  of  the  section  provides  for  the 
maturing  and  payment  of  the  bonds,  and  is  not 
material. 

Section  16  is  not  material. 

"Sec.  17.  Said  bonds  and  the  interest  thereou 
shall  be  paid  by  revenne  derived  from  an  an- 
nual assessment  upon  the  real  property  of  the 
district;  and  all  the  real  property  in  the  district 
shall  be  and  remain  liable  to  be  assessed  for 
such  payments,  as  hereinafter  provided. 

"Sec.  18.  The  assessor  must,  between  the  first 
Monday  in  March  and  the  first  Monday  in  June, 
In  each  year,  assess  all  the  real  property  in  the 
district  to  this  persons  who  own,  claim,  or  have 
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«  *Mr.  Justice  PECKHAM,  after  stating  the 
^acts  in  the  foregoing  language,  dellyeied  the 

opinion  of  the  court 
The  decision  of  this  case  Involves  the  validity 
5,  of  the  iirigation  act  enacted  by  the  legislatui-e 
^of  Uie  state  of  California,  and  set  forth  in  the 
•  above  statement  of  facts.     The  piincipal^act, 
|)assed  In  1SS7,  has  been  amended  once  or  twice 
by  subsequent  legislation,  but  in  Its  main  fea- 
tui^is  it  remains  as  fii'st  enacted.     The  title  of 
the  act  indicates  its  purpose.     It  is  admitted 
by  all  that  very  large  tracts  of  land  In  Cali- 
fornia are  in  fact  "arid  lands/'  which  require 
aitificial  hrigation  in  order  to  produce  any  thing 
of  value.     There  are  different  degrees,  how- 
ever, in  which  irrigation  is  necessary,  from  a 


the  possefision  or  control  thereof,  at  its  full  cash 
value.  He  must  prepare  an  assessment  boolc, 
with  appropriate  headings,  in  which  must  be 
listed  all  such  property  within  the  district,  in 
which  mast  be  spiecified,  in  separate  columns, 
under  the  appropriate  head: 

"First.  The  name  of  the  person  to  whom  the 
property  is  assessed.  If  the  name  is  not  known 
to  the  assessor,  the  property  shall  be  assessed 
to  'Unlcnown  owners.* 

"Second.  Land  by  township,  range,  section  or 
fractional  section,  and  when  such  land  is  not 
a  coni^ressional  division  ->r  subdivision,  by  metes 
and  bounds,  or  other  description  sufficient  to 
identify  it  giving  an  estimate  of  the  number  of 
acres,  locality  and  the  improvements  thereon. 

**Tliird.  City  and  town  lots,  naming  the  city 
or  town,  and  the  nnml>er  and  bloclc,  according 
to  the  system  of  numbering  in  such  city  or  town, 
and  the  improvements  thereon. 

"Fourth.  The  cash  value  of  real  estate  other 
than  city  or  town  lots. 

"Fifth.  The  cash  value  of  improvements  on 
such  res  I  estate. 

"Sixth.  The  cash  value  of  citv  and  town  lots. 

'^Seventh.  The  cash  value  of  improvements  on 
city  and  town  lots. 

"Eighth.  The  cash  value  of  improvements  on 
real  estate  assessed  to  persons  other  than  the 
owners  of  the  real  estate. 

*•  Ninth.  Tlie  total  value  of  all  property  as- 
sessed. 

"Tenth.  The  total  volue  of  all  property  after 
equMlization  by  the  board  of  directors. 

"Eieveuth.  Such  other  things  as  the  board  of 
directors  may  require. 

"Any  property  which  may  have  escaped  tlie 
payment  of  any  assessment  for  any  year  shall, 
in  addition  to  the  assessment  for  the  then  cur- 
rent year,  be  assessed  for  such  year  with  the 
same  effect  and  with  the  same  penalties  as  are 
provided  for  such  current  year.*' 

Section  39  is  not  material. 

"Sec.  20.  On  or  before  the  first  Monday  In 
August  in  each  year,  the  assessor  must  com- 
plete his  assessment  book  and  deliver  it  to  the 
secretary  of  the  board,  who  must  immediately 
give  notice  thereof,  and  of  the  time  the  board 
of  directors,  acting  as  a  board  of  equalization, 
will  meet  to  equalize  assessments,  by  publica- 
tion in  a  newsijapor  published  in  each  of  the 
counties  comprising  the  district.  The  time  fixed 
for  the  meeting  shall  not  be  less  than  twenty 
nor  more  tlian  thirty  days  from  the  first  publi- 
cation of  the  notice,  and  in  the  meantime  the 
ai^sessment  book  must  remain  in  the  office  of  the 
secretary  for  the  inspection  of  all  persons  Inter- 
ested. 

"Sec.  21.  Upon  the  day  spedfied  in  the  notice 
required  by  the  preceding  section  for  the  meet- 
ing, the  board  of  directors,  which  is  hereby  con- 
stituted a  board  of  equalization  for  that  purpose, 
shall  meet  and  continue  in  session  from  day  to 
day,  as  long  as  may  be  necessary,  not  to  exceed 
ten  days,  exclusive  of  Sundays,  to  hear  and  de- 


point  where,  without  Its  use,  the  fatnd  is  abso« 
lutely  uncultivable,  to  that  where,  if  not  irri 
gated  artificially,  it  may  yet  produce  some  re- 
turn for  the  labor  of  the  husbandman  in  the 
sliape  of  a  puny  and  unreliable  crop,  but  noth- 
ing like  what  it  could  and  would  do  if  water 
were  used  upon  it  There  are.  again,  other- 
lands  which,  if  not  irrigated,  will  still  produce- 
the  ordinaiy  cereal  crops  to  a  more  or  less  un- 
certain extent  but  which,  if  water  be  used  ar- 
tificially upon  them  at  appropriate  times,  are 
thereby  fitted  to  and  wlU  produce  much  more- 
certain  and  larger  crops  than  without  it  and' 
will  be  also  rendered  capable  of  produchig  fruit 
and  grapes  of  all  kinds,  of  first-rate  quality, 
and  in  yery  large  quantities.    What  is  termed 

termine  such  objections  to  the  valuation  and  as- 
sessment as  may  come  before  them,  and  the 
board  may  change  the  valuation  as  may  be  just 
The  secretary  of  the  board  shall  be  present  dur- 
ing its  sessions  and  note  all  changes  made  in 
the  valuation  of  property,  and  in  the  names  of 
the  persons  whose  property  is  assessed,  and 
within  ten  days  after  the  close  of  the  sessiou  be 
shall  have  the  total  values,  as  finally  equalized 
by  the  board,  extended  into  columns  and  added. 

**Sec.  22.  The  board  of  directors  shall  then 
levy  an  assessment  sufficient  to  raise  the  annual. 
interest  on  the  outstanding  bonds,  and  at  the 
expiration  of  ten  years  after  the  issuing  of  bonds- 
of  any  issue  must  increase  said  assessment  ta 
an  amount  sufficient  to  raise  a  sum  sufficient  to- 
pay  the  principal  of  the  outstanding  bonds  as- 
they  mature.  The  secretary  of  the  board  must 
compute  and  enter  in  a  separate  column  of  the 
assessment  book  the  respective  sums,  in  dollars- 
and  cents,  to  be  paid  as  an  assessment  on  the 
property  therein  enumerated.  When  collected, 
the  assessment  shall  be  paid  into  the  district 
treasury,  and  shall  constitute  a  special  fund,  to  be- 
called  the  'Bond  Fund  of Irrigation  Dis- 
trict* In  case  of  the  neglect  or  refusal  of  the- 
board  of  directors  to  cause  such  assessment  and 
levy  to  be  made  as  in  this  act  provided,  then  the- 
assessment  of  property  made  by  the  county  as- 
sessor and  the  state  board  of  equalization  shall> 
be  adopted,  and  shall  be  the  basis  of  assess- 
ments for  the  district  and  the  board  of  snj)er- 
visors  for  the  county  in  which  the  office  of  the- 
board  of  directors  is  situated  shall  cause  an  as- 
sessment roll  for  said  district  to  be  prepared, 
and  shall  make  the  levy  required  by  this  act, 
in  the  same  manner  and  with  the  like  effect  as 
if  the  same  had  been  made  by  said  board  of 
directors,  and  all  expenses  incident  thereto  shalt 
be  borne  by  such  district  In  case  of  the  neglect 
or  refusal  of  the  collector  or  treasurer  of  the- 
district  to  perform  the  duties  imposed  by  law, 
then  the  tax  collector  and  treasurer  of  the- 
county  in  which  the  office  of  the  board  of  direct- 
ors is  situated  must,  respectively,  perform  such 
duties,  and  shall  be  accountable  therefor  upon 
their  official  bond  as  in  other  cases. 

"Sec.  23.  The  assessment  upon  real  property 
is  a  lien  against  the  property  assessed  from  and' 
after  the  first  Monday  ni  March  for  any  year,, 
and  the  lien  for  the  bonds  of  any  issue  shall  be- 
a  preferred  lien  to  that  for  any  subsequent  issue,, 
and  such  lien  Is  not  removed  until  the  assess- 
ments are  paid  or  the  property  sold  for  the  pay- 
ment thereof." 

Sections  24  to  30,  inclusive,  provide  for  col- 
lecting the  assessments  and  for  the  sale  of  the 
lands  of  those  not  paying,  the  giving  of  deeds 
upon  such  sale,  and  for  the  redemption  of  the 
lands  so  sold  and  for  the  character  of  the  deed 
as  to  its  being  pruna  facie  evidence,  and  in  some 
cases  conclusive  evidence  of  the  regularity  of 
the  proceedings;  and  such  sections,  and  the  re- 
mainder of  the  act  &i^  not  nuite|lai 
ent  mquiry.  Digitized  by ' 
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tbe  '*arid  belt"  is  said,  in  the  Census  BuUetln 
No.  23,  for  tbe  census  of  1890,  to  extend  from 
Ck>lorado  to  tbe  Pacific  Ocean,  and  to  include 
over  fiOO.OOO.OOO  acres  of  land. 

Of  this  enormous  total,  artificial  irrigation  bas 
tbus  far  l)een  used  only  upon  about  three  and 
a  bnlf  million  acn«.  of  which  slightly  over  a 
million  acres  lie  iu  the  state  of  California.  It 
was  stated  by  counsel  that  something  over  30 
irrigation  districts  had  been  organIz<^  in  Cali- 
fornia under  the  act  in  question,  and  that  a  total 
bonded  hidebtedness  of  more  than  $16,000,000 
had  been  authorized  by  the  various  districts  un- 
der the  provisions  of  the  act,  and  that  more  than 
$S,000,000  of  the  bonds  had  been  sold,  and  the 
money  used  for  the  acquisition  of  property  and 
water  rights,  and  for  tlie  construction  of  works 
necessary  for  the  irrigation  of  the  lands  con- 
tained in  the  various  districts. 

Whether  these  statements  are  perfectly  ac- 
curate or  not  is  a  matter  of  no  great  imx)or- 
tance,  as  it  has  been  assumed  by  all  that 
n  numbers  of  districts  have  been  formed  under 
5  the  act,  and  a  very  large  indebtedness  already 
*  incurred,  and  that  moreVill  be  necessary  be- 
fore all  the  districts  will  be  placed  in  an  efiEl- 
cient  working  condition.  All  these  moneys, 
if  the  act  be  valid,  must  eventually  be  repaid 
from  assessments  levied  upon  tlie  lands  em* 
braced  within  the  respective  districts,  while 
the  annually  recurring  interest  upon  these 
moneys  is  also  to  be  paid  in  the  same  way. 
Taking  the  California  act  as  a  model,  it  was 
also  stated,  and  not  contradicted,  that  several 
of  the  other  states  which  contain  portions  of 
the  arid  belt  (seven  or  eight  of  them)  had 
passed  irrigation  acts,  and  that  proceedings 
under  them  were  generally  awaiting  the  re- 
sult of  this  litigation.  The  future  prosperity 
of  these  states,  it  was  claimed,  depended  upon 
the  validity  of  this  act  as  furnishing  the  only 
means  practicable  for  obtaining  artificial  irri- 
gation, without  the  aid  of  which  millions  and 
millions  of  acres  would  be  condemned  to  lie 
idle  and  worthless,  which  otherwise  would  fur- 
nish enormous  quantities  of  agricultural  prod- 
ucts, and  increase  the  material  wealth  and 
iu\»si)frity  of  that  whole  section  of  country. 
On  the  otlier  hand,  it  has  been  asserted,  with 
equal  earnestness,  that  the  whole  scheme  of 
the  act  will,  if  carried  out  to  the  end,  result 
in  the  practical  confiscation  of  lands  like  those 
belonging  to  the  appellees  herein,  for  the  bene- 
fit of  those  owning  different  kinds  of  land, 
upon  which  the  assessments  for  the  water 
would  be  comparatively  light,  and  the  benefits 
resulting  from  its  use  far  in  excess  of  those 
otherwise  situated.  Such  results,  it  is  said, 
are  nothing  more  than  taking  by  legislation 
tlie  property  of  one  person  or  class  of  per- 
sons, and  giving  it  to  another,  which  is  an 
arbitrary  act  of  pure  spoliation,  from  which 
the  citizen  is  protected,  if  not  by  any  state 
constitution,  at  least  by  the  federal  instrument, 
mider  which  we  live,  and  the  provisions  of 
which  we  are  all  bound  to  obey. 
These  matters  are  only  alluded  to  for  the 


purpose  of  showing  the  really  great  practical 
importance  of  the  question  before  the  court  to 
the  people  of  California,  and  of  those  other 
states  where  similar  statutes  have  been  pass- 
ed; important  hot  alone  to  the  public,  but  also 
and  specially  important  to  those  landowners 
whose  lands  are  not  only  to  be  In'igated,  but 
are  also  to  be  assessed  for  tlie  payment  of  the 
cost  of  the  construction  of  the  works  neces-^. 
sary  for  supplying  tlie  water.  ^^ 

•This  court  fuUy  apirreciates  the  importance*' 
of  the  question,   and   Its  decision   has  been 
reached  after  due  reflection  upon  the  subject, 
and  after  a  careful  examination  of  the  authori- 
ties bearing  upon  it. 

The  form  in  which  the  question  comes  be- 
fore the  court  in  this  case  Is  by  appeal  from 
a  decree  of  the  United  States  circuit  court  for 
the  Southern  district  of  California,  perpetual- 
ly enjoining  the  collector  of  the  irrigation  dis- 
trict from  executing  a  deed  conveying  the  land 
of  the  plaintiff  Maria  King  Bradley,  under  a 
sale  made  of  such  land  pm^uant  to  the  pro- 
visions of  the  act  under  consideration.  The 
grounds  upon  which  relief  was  sought  were 
that  the  act  was  in  violation  of  the  federal 
constitution,  and  also  the  constitution  of  the 
state  of  California.  The  decree  is  based  upon 
the  sole  ground  that  the  act  violates  the  fed- 
eral constitution,  in  that  It,  in  substance,  au- 
thorizes the  taking  of  the  land  of  the  appellee 
''without  due  process  of  law."  Coming  before 
the  coiurt  in  this  way,  we  are  not  confined  In 
our  review  of  the  decision  of  the  lower  court 
within  the  same  limits  that  we  would  be  if 
the  case  were  here  on  error  from  the  Judgment 
of  a  state  court 

The  jurisdiction  of  the  United  States  circuit 
court  in  this  case  was  based  upon  the  fact 
that  the  plaintiffs  were  aliens  and  subjects  of 
Great  Britain,  and  that  court,  therefore,  had 
the  same  Jurisdiction  as  a  state  court  would 
have  had  to  try  the  whole  question,  and  to 
examine  and  decide,  not  only  as  to  Its  con- 
formity with  the  federal  constitution,  but.  in 
addition,  whether  the  act  were  in  violation  of 
the  state  constitution,  and  whether  the  provi- 
sions of  the  act  itself  had  been  complied  with. 
In  exercising  that  Jurisdiction,  it  was,  never- 
theless, the  duty  of  the  trial  court  to  follow 
and  be  guided  by  the  decisions  of  the  highest 
state  court  upon  the  construction  of  the  stat- 
ute, and  upon  the  question  whether,  as  con- 
strued, the  statute  violated  any  provision  of 
the  state  constitution.  The  same  duty  rests 
upon  this  court,  and  it  has  been  so  determined 
from  the  earliest  period  of  its  history.  If  the 
act  of  the  state  legislature  as  construed  by  its 
highest  court  conflicts  with  the  federal  con- 
stitution, or  with  any  valid  act  of  congress,  itg^- 
is  the  duty  of  the  circuit  court  and  of  thisJJ, 
court  to  so  decide,  and  to  thus  enforce  *tbe* 
provisions  of  the  federal  constitution.  The 
following  are  some  of  the  numerous  cases  in 
which  this  principle  has  been  annoimced  and 
carried  Into  effect:  Shelby  v.  Guy,  11  Wheat. 
361;   Nesmith  v.  Sheldon,  7  How.  812:    Va, 
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Rensselaer  y.  Kearney,  11  How.  297;  Web- 
«ter  v.  Cooper,  14  How.  488;  Lefflngwell  y. 
Warren,  2  Black,  599;  Hagar  y.  Reclamation 
Dist.,  Ill  U.  S.  701,  704,  4  Stp.  Ct  668;  De- 
troit y.  Osborne,  135  U.  S.  492,  10  Sup.  Ct 
1012. 

We  should  not  be  justifled  in  holding  the  act 
to  be  in  violation  of  the  state  constitution  in 
tlie  face  of  clear  and  repeated  dedsionfl  of  the 
highest  court  of  the  state  to  the  contrary,  under 
llie  pretext  that  we  were  deciding  principles  of 
general  constitutional  law.  If  the  act  yicJate 
any  provision,  expressed  or  properly  implied,  of 
the  federal  constitution,  it  is  our  duty  to  so  de- 
clire  it;  but,  if  it  do  not,  th&ce  19  no  Justlfica- 
tiou  for  the  federal  courts  to  run  counter  to  the 
-decisions  of  the  highest  state  courts  upon  ques- 
tions involving  the  construction  of  state  statutes 
-or  constitutions,  on  any  alleged  ground  that 
such  decisions  are  in  conflict  with  sound  prin- 
ciples of  general  constitutional  law.  The  con- 
trary has  not  been  held  in  this  court  by  the  case 
<)t  Loan  Association  y.  Topeka,  20  Wall  655. 
In  that  case  a  statute  of  Kansas  was  held  in- 
valid, because  by  its  provisions  the  property  of 
the  citizen,  under  the  guise  of  taxation,  woul^ 
he  taken  hi  aid  of  a  private  enterprise,  which 
was  a  perversion  of  the  power  of  taxation.  The 
case  was  brought  bi  the  United  States  circuit 
court  for  the  district  of  Kansas,  and  was  de- 
cided by  that  court  in  ftivor  of  the  dty.  There 
bad  been  no  decision  of  the  highest  state  court 
upon  the  question  whether  the  act  violated  the 
constitution  of  Kansas,  and  consequentiy  there 
was  none  to  be  followed  by  the  federal  court 
upon  that  question.  This  court  held  that  a  law 
taxing  the  citizen  for  the  use  of  a  private  enter- 
prise conducted  by  other  citizens  was  an  unau- 
thorized hivasion  of  private  right  Mr.  Justice 
Miller  said  that  there  were  such  rights  in  every 
free  government  which  were  beyond  the  control 
of  the  state.  The  ground  of  the  decision  was 
as  stated,  that  the  act  took  the  property  of  the 
e  citizen  for  a  private  purpose,  although  under 
Sthe  forms  of  taxation.  In  thus  holding,  there 
*  was  no^tverruling  or  refusing  to  follow  the  de- 
cisions of  the  highest  court  of  the  state  respect- 
hig  the  constitution  of  Its  own  state. 

We  are  therefore  practically  confined  in  this 
case  to  the  inquiry  whether  the  act  in  question, 
as  it  iias  \m*n  construed  by  the  state  courts, 
violates  the  federal  constitution. 

The  assertion  that  it  does  is  based  upon  that 
part  of  tbe  fourteenth  amendment  of  the  consti- 
tution which  reads  as  fc^ows:  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  Uiw,  nor  deny  to 
any  person  withhi  its  jurisdiction  the  equal  pro- 
tection of  the  laws.'* 

Referring  to  the  amendment,  above  quoted, 
the  appellees  herein  urge  several  objections  to 
this  act.  They  say—Fhrst  That  the  use  for 
which  the  water  is  to  be  procured  is  not  in  any 
sense  a  public  one,  because  it  is  limited  to  the 
famdownera  wlio  may  be  such  at  the  time  when 
the  water  is  to  be  apportioned,  and  the  interest 
of  the  public  is  nothing  more  than  that  Indirect 


and  collateral  benefit  that  It  derives  from  every 
improvement  of  a  useful  character  that  is  made 
in  the  state.  Second.  They  assert  that,  un- 
der the  act  in  question,  the  irrigation  of  lands 
need  not  be  limited  to  those  which  are  in  fact 
unproductive,  but  that,  by  its  very  terms,  the 
act  includes  all  lands  which  are  susceptible  of 
one  mode  of  hrigation  from  a  common  source, 
etc.,  no  matter  how  fertUe  or  productive  they 
may  already  be;  and  it  Is  denied  that  the  fur- 
nishing of  a  fertilizer  for  lands  of  individual 
proprietors  which  are  already  productive,  in  or- 
der to  make  them  more  productive.  Is,  hi  any 
legal  sense,  a  public  Improvement  Third.  It 
is  also  objected  that,  under  the  act,  the  land- 
owner has  no  right  to  demand,  and  no  oppor- 
tunity is  given  him,  for  a  hearing  on  the  ques- 
tion whether  his  land  Is  or  can  be  benefited  by 
irrigation  as  proposed;  also,  that  he  has  no 
right  to  a  hearhig  upon  the  question  whether 
the  statute  has  been  c(»nplied  with  in  the  pre- 
Umbiaries  requisite  to  the  formation  of  the  dis- 
trict. Fourth.  That  the  basis  of  assessment  for 
the  cost  of  construction  Is  not  in  accordance 
with  and  hi  proportion  to  the  benefits  confined 
by  the  hnprovement.  And,  finally,  that  land 
which  cannot,  in  fact,  be  benefited,  may  yet,  un-  ^ 
der  the  act,  be  placed  in  one  of  the  irrigationi. 
districts,  and  assessed  upon  Its  value  to  pay  theS 
cost  of*construction  of  works  which  benefit  oth-* 
ers  at  his  expense.  These  are  the  main  objec- 
tions urged  against  the  act 

It  has  often  been  said  to  be  extremely  diffi- 
cult to  give  any  sufilcient  definition  of  what 
Is  embraced  within  the  phrase  '*due  process  of 
law,'*  as  used  hi  the  constitutional  amendment 
under  discussion.  None  will  be  attempted  here. 
It  was  stated  by  Mr.  Justice  Miller  hi  David- 
son V.  New  Orleans,  06  U.  S.  97,  104,  that  there 
was  "abundant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of  this  pro- 
vision as  found  In  the  fourteenth  amendment 
In  fact,  it  would  seem  from  the  character  ot 
many  of  the  cases  before  us,  and  the  argu- 
ments made  in  them,  that  the  clause  under  con- 
sideration Is  looked  upon  as  a  means  of  bring- 
hig  to  the  test  of  the  decision  of  this  court  the 
abstract  opinions  of  every  unsuccessful  litigant 
in  a  state  court  of  the  justice  of  the  decision 
against  him,  and  of  the  merits  of  the  legislation 
on  which  such  a  decision  may  be  founded."  Of 
course,  no  such  jurisdiction  exists  or  Is  claimed 
to  exist  by  the  parties  here.  It  is  at  the  same 
time  most  difficult  to  set  certain  and  deer 
bounds  to  the  right  of  this  court,  and  conse- 
quently to  its  duty  to  review  questions  arising 
under  state  legislation  with  reference  to  this 
amendment  as  to  due  process  of  law. 

It  never  was  intended  that  the  court  eftiould, 
as  the  effect  of  the  amendment  be  trans- 
formed into  a  court  of  appeal,  where  all  de- 
cisions of  state  courts  involving  merely  ques- 
tions of  general  justice  and  equitable  con- 
siderations in  the  taking  of  property  should 
be  submitted  to  this  court  for  its  determina- 
tion.   The  final  jurisdiction  of  the  conrts  of 

the  states  would  thereby  be  ^enormpiishi  ,^ 
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duced,  and  a  corresponding  increase  In  the 
Jurisdiction  of  this  court  would  result,  and  it 
would  be  a  great  misfortune  in  each  case^ 
County  of  Mobile  y.  Kimball,  102  U.  S.  691, 
T(M;  Railway  Ck>.  t.  Humes,  115  U.  S.  512, 
520.  6  Sup.  Ct.  110.  112.  We  reiterate  the 
statement  made  in  Davidson  v.  New  Orleans, 
supra,  that  '^whenever,  by  the  laws  of  tlie 
state  or  by  state  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  upon 
property  for  the  public  use,  whether  it  be  for 
^  the  whole  state  or  of  some  more  limited  por- 
|Btion  of  the  community,  and  those  laws  pro- 

•  vide  for  a  mode^of  confirming  or  contesting 
the  charge  thus  imposed  in  the  ordinary 
courts  of  Justice,  with  such  notice  to  the  per- 
son or  such  proceeding  in  regard  to  the  prox)- 
erty  as  Is  appropriate  to  the  nature  of  the 
case,  the  Judgment  in  such  proceedings  can- 
not be  said  to  deprive  the  owner  of  his  prop- 
erty without  due  process  of  law,  however  ob- 
noxious it  may  be  to  other  objections." 

G<Mning  to  a  review  of  these  various  objec- 
tions, we  think  the  first,  that  the  water  is 
not  for  a  public  use,  is  not  well  founded.  Tne 
question  what  constitutes  a  public  use  has 
been  before  the  courts  of  many  of  the  states, 
and  their  decisions  have  not  been  harmo- 
nious; the  inclination  of  some  of  these  courts 
being  towards  a  narrower  and  more  limited 
definition  of  such  use  than  those  of  others. 

There  is  no  specific  prohibition  in  the  fed- 
eral constitution  which  acts  upon  the  states 
in  regard  to  their  talcing  private  property 
for  any  but  a  public  use.  The  fifth  amend- 
ment, which  provides,  among  other  things, 
that  such  property  shall  not  be  taken  for  pub- 
lic use  without  Just  compensation,  applies 
only  to  the  federal  government,  as  has  many 
times  been  decided.  Spies  v.  Illinois,  123  U. 
S.  131,  8  Sup.  Gt.  21;  Thorington  v.  Mont- 
gomery, 147  U.  S.  490,  13  Sup.  Ct  394.  In 
the  fourteenth  amendment  the  provision  re- 
garding the  taking  of  private  property  Is 
omitted,  and  the  prohibition  against  the  state 
is  confined  to  its  depriving  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  It  is  claimed,  however,  that  the  citizen 
is  deprived  of  his  property  without  due  pro- 
cess of  law  if  it  be  taken  by  or  under  state 
authority  for  any  other  than  a  public  use,  ei- 
ther under  the  guise  of  taxation  or  by  the  as- 
sumption of  the  right  of  eminent  domain.  In 
tliat  way  the  question  whether  private  prop- 
erty bas  been  taken  for  any  other  than  a  pub- 
lic use  becomes  material  in  this  court,  even 
where  the  taking  is  under  the  authority  of 
the  state,  Instead  of  the  federal,  government. 

Is  this  assessment  for  the  nonpayment  of 

which  the  land  of  the  plaintiff  was  to  be 

sold,  levied  for  a  public  purpose?    The  ques- 

^tion  has,  in  substance,  been  answered  in  the 

;j  affirmative  by  the  people  of  California,  and 

•  by  the  legislative  and^Judicial  branches  of 
the  state  government  The  people  of  the 
state  adopted  a  constitution,  which  contains 
this  provision: 


''Water  and  Water  Rights.  Section  1.  The 
use  of  all  water  apportioned,  or  that  may 
hereafter  be  apportioned,  for  sale,  rental  or 
distribution,  is  hereby  declared  to  be  a  pub- 
lic use,  and  subject  to  the  regulation  aud 
control  of  the  state  in  the  manner  to  be  pre- 
scribed by  law."    Const  Cal.  art.  14. 

The  latter  part  of  section  12  of  the  act 
now  under  consideration,  as  amended  in 
March,  1891,  reads  as  follows: 

•*The  use  of  all  water  required  for  the  ir- 
rigation of  the  lands  of  any  district  formed 
under  the  provisions  of  this  act,  together 
with  the  rights  of  way  for  canals  and  ditches, 
sites  for  reservoirs,  and  all  other  property  re- 
quired in  fully  carrying  out  the  provisions  of 
this  act,  is  hereby  declared  to  be  for  a  public 
use,  subject  to  the  regulation  and  control  of 
the  state,  in  the  manner  prescribed  by  law." 

The  supreme  court  of  California  has  held  In 
a  number  of  cases  that  the  irrigation  act  Is 
In  accordance  with  the  state  constitution, 
and  that  it  does  not  deprive  the  landowners 
of  any  property  without  due  process  of  law; 
that  the  use  of  the  water  for  irrigating  pur- 
poses under  the  provisions  of  the  act  is  a 
public  use,  and  the  corporations  organized 
by  virtue  of  the  act  for  the  purpose  of  irri- 
gation are  public  municipal  corporations,  or- 
ganized for  the  promotion  of  the  prosperity 
and  welfare  of  the  people.  Irrigation  Dlst. 
V.  Williams,  76  Cal.  3C0,  18  Pac.  379;  Irriga- 
tion Dlst  V.  De  Lappe,  79  Cal.  351,  21  Pac. 
825;  In  re  Madera  Irrigation  Dlst,  92  Cal. 
296,  28  Pac.  272.  675. 

We  do  not  assume  that  these  various  stat^ 
ments,  constitutional  and  legislative,  togeth- 
er with  the  decisions  of  the  state  court,  are 
conclusive  and  binding  upon  this  court  upon 
the  question  as  to  what  is  due  process  of  law, 
and,  as  incident  thereto,  what  is  a  public  use. 
As  here  presented,  these  are  questions  which 
also  arise  under  the  federal  constitution,  and 
we  must  decide  them  in  accordance  with  our 
views  of  constitutional  law.  ^ 

It  is  obvious,  however,  that  what  is  a  pub-J 
tic  use  frequently *and  largely  depends  upon* 
the  facts  and  circumstances  surrounding  the 
particular  subject-matter  in  regard  to  which 
the  character  of  the  use  Is  questioned. 

To  provide  for  the  Irrigation  of  lands  In 
states  where  there  is  no  color  of  necessity 
therefor,  within  any  fair  meaning  of  the 
term,  and  simply  for  the  purpose  of  gratify- 
ing the  taste  of  the  owner,  or  his  desire  to 
enter  upon  the  cultivation  of  an  entirely  new 
kind  of  crop,  not  necessary  for  the  purpose 
of  rendering  the  ordinary  cultivation  of  the 
land  reasonably  remunerative,  might  be  re- 
garded by  courts  as  an  Improper  exercise  of 
legislative  will,  and  the  use  might  not  be 
held  to  be  public  in  any  constitutional  sense, 
no  matter  how  many  owners  were  interested 
in  the  scheme.  On  the  other  hand,  in  a  state 
like  California,  which  confessedly  embraces 
millions  of  acres  of  arid  lands,  an  act  of  the 
legislature    providing    for    their    irrigation 
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might  well  be  regarded  as  an  act  deyoting 
the  water  to  a  public  use,  and  therefore  as 
a  valid  exercise  of  the  legislative  power« 
The  people  of  California  and  the  members 
of  her  legislature  must,  in  the  nature  of 
things,  be  more  familiar  with  the  facts  and 
circumstances  which  surround  the  subject, 
and  with  the  necessities  and  the  occasion  for 
the  irrigation  of  the  lands,  than  can  any  one 
be  who  is  a  stranger  to  her  soiL  This  knowl- 
edge and  familiarity  must  have  their  due 
weight  with  the  state  courts  which  are  to 
pass  upon  the  question  of  public  use  In  the 
light  of  the  facts  which  surround  the  subject 
in  their  own  state.  For  these  reasons,  while 
not  regarding  the  matter  as  concluded  by 
these  various  declarations  and  acts  and  deci- 
sions of  the  people  and  legislature  and  courts 
of  California,  we  yet,  in  the  consideration 
of  the  subject,  accord  to  and  treat  them  with 
very  great  respect,  and  we  regard  the  deci- 
sions as  embodying  the  deliberate  judgment 
and  matured  thought  of  the  courts  of  that 
state  on  this  question. 

Viewing  the  subject  for  ourselves,  and  in 
the  light  of  these  considerations,  we  have 
very  little  difficulty  in  coming  to  the  same 
conclusion  reached  by  the  courts  of  Califor- 
nia. 
H  The  use  must  be  regarded  as  a  public  use^ 
2  or  else  it  would  seem  to  follow  that  no  gen- 
*  eral  scheme  of  irrigation  can  be^formed  or 
carried  into  effect.  In  general,  the  water 
to  be  used  must  be  carried  for  some  dis- 
tance, and  over  or  through  private  property, 
which  cannot  be  taken  in  invitum  If  the  use 
to  which  it  is  to  be  put  be  not  public;  and, 
If  there  be  no  power  to  take  property  by  con- 
demnation, it  may  be  impossible  to  acquire 
it  at  alL  The  use  for  which  private  property 
Is  to  be  taken  must  be  a  public  one,  whether 
the  taking  be  by  the  exercise  of  the  right  of 
eminent  domain  or  by  that  of  taxation.  Cole 
V.  La  Grange.  113  U.  S.  1,  6  Sup.  Ct  4ia  A 
private  company  or  cori)oration,  without  the 
power  to  acquire  the  land  in  invitum,  would 
be  of  no  real  benefit;  and,  at  any  rate,  the 
cost  of  the  undertaking  would  be  so  greatly 
enhanced  by  the  knowledge  that  the  land 
must  be  acquired  by  purchase  that  It  would 
be  practically  impossible  to  build  the  works 
•or  obtain  the  water.  Individual  enterprise 
would  be  equally  ineffectual.  No  one  owner 
would  find  it  possible  to  construct  and  main- 
tain waterworks  and  canals  any  better  than 
private  corporations  or  companies,  and,  un- 
less they  had  the  power  of  eminent  domain, 
they  could  accomplish  nothing.  If  that  pow- 
er could  be  conferred  upon  them,  it  could 
only  be  upon  the  ground  that  the  property 
they  took  was  to  be  taken  for  a  public  pur- 
pose. 

While  the  consideration  that  the  work  of 
irrigation  must  be  abandoned  if  the  use  of 
the  water  may  not  be  held  to  be  or  constitute 
A  public  use  is  not  to  be  regarded  as  con- 
•tluaive  In  favor  of  such  use,  yet  that  fact  is 


In  this  case  a  most  important  consideration. 
Millions  of  acres  of  land  otherwise  cultiva^ 
ble  must  be  left  in  their  present  arid  and 
worthless  condition,  and  an  effectual  obsta- 
cle will  therefore  remain  In  the  way  of  the 
advance  of  a  large  portion  of  the  state  In 
material  wealth  and  prosperity.  To  irrigate, 
and  thus  to  bring  Into  possible  cnltivation, 
these  large  masses  of  otherwise  worthless 
lands,  would  seem  to  be  a  public  purpose, 
and  a  matter  of  public  interest,  not  confined 
to  the  landowners,  or  even  to  any  one  sec- 
tion of  the  state.  The  fact  that  the  use  of 
the  water  is  limited  to  the  landowner  is  not, 
therefore,  a  fatal  objection  to  this  legisla- 
tion. It  is  not  essential  that  the  entire  com- 
munity, or  even  any  considerable  portion 
thereof,  should  directly  enjoy  or  participate^ 
In  an  improvement  In  order  to  constitute  an 
'public  use.  All  landowners  in  the  district* 
have  the  right  to  a  proportionate  share  of 
the  water,  and  no  one  landowner  is  favored 
above  his  fellow  In  his  right  to  the  use  of 
the  water.  It  is  not  necessary,  in  order  that 
the  use  should  be  public,  that  every  resident 
in  the  district  should  have  the  right  to  the 
use  of  the  water.  The  water  is  not  used  for 
general,  domestic,  or  for  drinking  purposes, 
and  it  Is  plain  from  the  scheme  of  the  act 
that  the  water  is  intended  for  the  use  of 
those  who  will  have  occasion  to  use  It  on 
their  lands.  Nevertheless,  if  It  should  so 
happen  that  at  any  particular  time  the  land- 
owner should  have  more  water  than  he 
wanted  to  use  on  his  land,  he  has  the  right 
to  sell  or  assign  the  surplus  or  the  whole  of 
the  water,  as  he  may  choose. 

Hie  method  of  the  distribution  of  the  water 
for  irrigation  purposes  provided  for  in  section 
11  of  the  act  is  criticised  as  amounting  to  a 
distribution  to  Individuals,  and  not  to  lands, 
and  on  that  account  it  is  claimed  that  the  use 
for  irrigation  may  not  be  achieved,  and  there- 
fore the  only  purpose  which  could  render  the 
use  a  public  one  may  not  exist  This  claim 
we  consider  not  well  founded  in  the  language 
and  true  construction  of  the  act  It  Is  plain 
that  some  method  for  apportioning  the  use  of 
the  water  to  the  various  lands  to  be  benefited 
must  be  employed,  and  what  better  plan  than 
to  say  that  it  shall  be  apportioned  ratably  to 
each  landowner  upon  the  basis  which  the  last 
assessment  of  such  owner  for  district  purposes 
within  the  district  bears  to  the  whole  sum  as- 
sessed upon  the  district?  Such  an  apportion- 
ment, when  followed  by  the  riglit  to  assign  the 
whole  or  any  portion  of  the  waters  apportion- 
ed to  the  landowner,  operates  with  as  near  an 
approach  to  justice  and  equality  as  can  be  hop- 
ed for  in  such  matters,  and  does  not  alter 
the  use  from  a  public  to  a  private  one.  This 
right  of  assignment  may  be  availed  of  also  by 
the  owner  of  any  lands  which,  hi  his  judg- 
ment would  not  be  benefited  by  hrigation,  al- 
though the  board  of  supervisors  may  have  oth- 
erwise decided.  We  think  it  clearly  appeal* 
that  all  who»  by  reason  of  their  ownership  oi 
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^or  connection  with  any  portion  of  the  lands, 
9  would  bare  occasion  to  use  the  water,  would, 

•  In  truth,  hare  the  opportunity  to  use  it*upon 
the  same  terms  as  all  others  similarly  situat- 
ed. In  this  way  the  use,  so  far  as  this  point 
Is  concerned,  is  public,  because  all  persons 
have  the  right  to  use  the  water  under  the  same 
circumstances.     This  is  sufficient 

The  case  does  not  essentially  differ  from  that 
9t  Hagar  y.  Reclamation  Dist,  111  U.  S.  701, 
4  Sup.  Ct  663,  where  this  court  held  that  the 
power  of  the  legislature  of  California  to  pre- 
scribe a  system  for  reclaiming  swamp  lands 
was  not  inconsistent  with  any  provision  of  the 
federal  constitution.  The  power  does  not  rest 
simply  upon  the  ground  that  the  reclamation 
must  be  necessary  for  the  public  health.  That, 
indeed.  Is  one  ground  for  interposition  by  the 
state,  but  not  the  only  one.  Statutes  authoriz- 
ing drainage  of  swamp  lands  have  frequently 
been  upheld  Independently  of  any  effect  upon 
the  public  health,  as  reasonable  regulations 
for  the  general  advantage  of  those  who  are 
treated  for  this  purpose  as  owners  of  a  com- 
mon property.  Head  v.  Manufacturing  Co., 
113  U.  S.  9,  22.  5  Sup.  Ct  441,  446;  Wurts  v. 
Hoagland,  114  U.  S.  606,  611,  5  Sup.  Ct  1086, 
1069;  Cooley,  Tax'n  (2d  Ed.)  p.  617.  If  It  be 
essential  or  material  for  the  prosperity  of  the 
community,  and  if  the  improvement  be  one  in 
which  all  the  landowners  have  to  a  certain  ex- 
tent a  common  hiterest,  and  the  Improvement 
cannot  be  accomplished  without  the  concur- 
rence of  all  or  nearly  all  of  such  owners  by  rea- 
son of  the  peculiar  natural  condition  of  the 
tract  sought  to  be  reclaimed,  then  such  reclama- 
tion may  be  made,  and  the  land  rendered  use- 
ful to  all,  and  at  their  joint  expense.  In  such 
case  the  absolute  right  of  each  individual  own- 
er of  land  must  yield  to  a  certain  extent,  or  be 
modified  by  corresponding  rights  on  the  part 
of  other  owners  for  what  is  declared  upon  the 
whole  to  be  for  the  public  benefit. 

Irrigation  Is  not  so  different  from  the  recla- 
mation of  swamps  as  to  require  the  application 
of  other  and  different  principles  to  the  case. 
The  fact  that,  in  draining  swamp  lands,  it  Is 
a  necessity  to  drain  the  lands  of  all  owners 
which  are  similarly  situated,  goes  only  to  the 
extent  of  the  peculiarity  of  situation  and  the 
kind  of  land.  Some  of  the  swamp  lands  may 
^not  be  nearly  so  wet  and  worthless  as  some 
3  others,  and  yet  all  may  be  so  situated  as  to  be 

•  benefited  by  the  reclanmtion;  and* whether  it  is 
so  situated  or  not  must  be  a  question  of  fact. 
The  san^  reasoning  applies  to  land  which  is, 
to  some  extent,  arid,  Uistead  of  wet.     Indeed, 

-  the  general  principle  that  arid  lands  may  be 
provided  with  water,  and  the  cost  thereof  pro- 
vided for  by  a  general  tax,  or  by  an  assess- 
ment for  local  improvement  upon  the  lands 
benefited,  seems  to  be  admitted  by  counsel  for 
the  appellees.  This,  necessarily,  assumes  the 
proposition  that  water  used  for  irrigation  pur- 
poses upon  lands  which  are  actually  arid  is 
used  for  a  public  purpose,  and  the  tax  to  pay 
for  it  Is  collected  for  a  public  use,  and  the  as- 
Sttsment  upon  lands  benefited  la  also  levied 
T,178.C.— 6 


for  a  public  purpose.  Taidng  all  the  facts  into 
consideration,  as  already  touched  upon,  we 
have  no  doubt  that  the  irrigation  of  really  arid 
lands  is  a  public  purpose,  and  the  water  thus 
used  is  put  to  a  public  use. 

2.  The  second  objection  urged  by  the  appel- 
lees herein  is  that  the  operations  of  this  act 
need  not  be,  and  are  not,  limited  to  arid,  un- 
productive lands,  but  include  witliin  its  possi- 
bilities all  lands,  no  matter  bow  fertile  or  pro- 
ductive, so  long  as  they  are  susceptible,  "in 
their  natural  state,"  of  one  mode  of  iiTigatlon 
from  a  common  source,  etc  The  words  **in 
their  natural  state"  are  inteipolated  in  the  text 
of  the  statute  by  the  counsel  for  the  appel- 
lees, on  the  assumption  that  the  supreme  court 
of  California  has  thus  construed  the  act  in  the 
Tregea  Case,  88  Cal.  334,  26  Pac.  241.  The 
objection  had  been  made  in  that  case  that  it 
was  unlawful  to  include  the  city  of  Modesto 
in  an  irrigation  district  The  court,  per  Chief 
Justice  Beatty,  said  that  the  legislature  un- 
doubtedly intended  that  cities  and  towns 
should  \n  proper  cases  be  included  in  irrigation 
districts,  and  that  the  act  as  thus  construed 
did  not  violate  the  state  constitution.  The 
learned  chief  justice  also  said: 

"The  idea  of  a  city  or  town  is,  of  course,  as- 
sociated with  the  existence  of  streets  to  a 
greater  or  less  extent,  lined  with  shops  and 
stores,  as  well  as  of  dwelling  houses;  but  It  is 
also  a  notorious  fact  that  In  many  of  the  towns 
and  cities  of  California  there  are  gardens  and 
orchards.  Inside  the  corporate  boundaries,  re- 
quiring irrigation.  It  Is  equally  notorious  tbatS 
in  many*districts  lying  outside  of  the  corporate* 
limits  of  any  city  or  town,  there  are  not  only 
roads  and  highways,  but  dwelling  houses,  out- 
houses, warehouses,  and  shops.  With  respect 
to  these  things,  which  determine  the  usefulness 
of  irrigation,  there  is  only  a  difference  of  de- 
gree between  town  and  country.  •  ♦  •  It 
being  equally  clear  and  notorious,  as  matter 
of  fact,  that  there  are  cities  and  towns  which 
not  only  may  be  benefited  by  irrigation,  but 
actually  have  in  profitable  use  extensive  sys- 
tems for  irrigating  lands  within  their  corporate 
limits,  it  cannot  be  denied  that  the  supervisors 
of  Stanislaus  county  had  the  power  to  deter- 
mine that  the  lands  comprising  the  city  of 
Modesto  would  be  benefited  by  irrigation, 
and  might  be  included  in  an  irrigation  dis- 
trict.    ♦     •     • 

"In  the  nature  of  things,  an  irrigation  dis- 
trict must  cover  an  extensive  tract  of  land, 
and,  no  matter  how  purely  rural  and  agricul- 
tural the  community  may  be,  there  must  ex- 
ist here  and  there  within  its  limits  a  shop  or 
warehouse,  covering  a  limited  extent  of 
ground,  that  can  derive  no  direct  benefit  from 
the  use  of  water  for  irrigation.  Here,  again, 
the  difference  between  town  and  country  is 
one  of  degree  only,  and  a  decision  in  the  inter- 
est of  the  shop  owners  in  towns,  that  thedr 
lots  cannot  be  included  in  an  irrigation  dis- 
trict, would  necessarily  cover  the  case  of  the 
owner  of  similar  property  outside  of  a  town. 
It  is  nowhere  contended  by  the  appellant  thalc 
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in  organizing  irrigation  districts  it  is  the  duty 
to  exclude  by  demai^tion  ev'ery  tract  or  par- 
cel of  land  that  happens  to  be  covered  by  a 
building  or  other  structure  which  unfits  it  for 
cultivation;  and  certainly  the  law  could  not 
be  so  construed  without  disregarding  many  of 
Its  express  proyisions»  and  at  the  same  time 
rendering  it  practically  inoperative.  We  con- 
strue the  act  to  mean  that  the  board  may  in- 
clude in  the  boundaries  of  the  district  all  lands 
which  in  their  natural  state  would  be  bene- 
fited by  irrigation,  and  are  susceptible  of  irri- 
gation by  one  system,  regardless  of  the  fact 
that  buildings  or  other  structures  may  have 
been  erected  here  and  there  upon  small  lots,* 
which  are  thereby  rendered  unfit  for  cultiva- 
tion, at  the  same  time  that  their  value  for  oth- 
Ser  purposes  may  have  been  greatly  enhanced." 
•  *  We  do  not  see  in  this  construction,  the  mean- 
ing of  which  is  apparent  from  the  foregoing 
quotations  from  the  opinion,  any  substantial 
difference,  favorable  to  the  appellees,  from 
the  act  without  the  tnterpolation  of  those 
words. 

As  an  evidence  of  what  can  be  done  under 
the  act,  it  is  alleged  in  the  complaint  in  this 
suit  that  the  plaintiff  is  the  owner  of  40  acres 
of  land  in  the  district,  and  that  it  is  worth 
$5,000,  and  tliat  it  is  subject  to  beneficial  use 
wtthout  the  necessity  of  water  for  irrigation, 
lUid  that  it  has  been  used  beneficially  for  the 
past  several  years  for  purposes  other  than  cul- 
tivation with  irrigation.  These  allegations 
are  admitted  by  the  answer  of  the  defend- 
ants, who  nevertheless  assert  that,  if  a  suffi- 
cient supply  of  water  is  obtained  for  the  irri- 
gation of  the  plaintiff's  land,  the  same  can  be 
beneficially  used  for  many  purposes  other 
than  that  for  which  it  can  be  used  without 
the  water  for  irrigating  the  same. 

What  is  the  limit  of  the  pow^*  of  the  legisla- 
ture in  regard  to  providing  for  irrigation?  Is 
it  bounded  by  the  absolutely  worthless  condi- 
tion of  the  land  without  the  artificial  irriga- 
tion? Is  it  confined  to  land  wliich  cannot 
otherwise  be  made  to  yield  the  smallest  parti- 
cle of  a  return  for  the  labor  bestowed  upon 
it?  If  not  absolutely  worthless  and  incapa- 
ble of  growing  any  valuable  thing  without 
the  water,  how  valuable  may  the  land  be,  and 
to  what  beneficial  use  and  to  what  extent 
may  it  be  put,  before  it  reaches  the  point  at 
which  the  legislature  has  no  power  to  provide 
for  its  improvement  by  that  means?  The  gen- 
eral power  of  the  legislature  over  the  subject 
of  providing  for  the  irrigation  of  certain  kinds 
of  lands  must  be  admitted  and  assumed.  The 
further  questions  of  limitation,  as  above  pro- 
ix)unded,  are  somewhat  legislative  in  their  na- 
ture, although  subject  to  the  scrutiny  and 
jiid<7ment  of  the  courts,  to  the  extent  that  it 
must  appear  that  the  use  intended  is  a  "pub- 
He  use,"  as  that  expression  has  been  defined 
rplatively  to  this  kind  of  legislation. 

Tlie  Icgrlslature  by  this  act  has  not  Itself 
named  any  irrigation  district,  and,  of  course, 
has  not  decided  as  to  the  nature  and  quality 
of  any  specific  lands  which  have  been  includ- 


ed in  any  such  district.  It  has  given  a  gon*^ 
ci'al  statement  as  to  what*oonditions  must  ex-* 
1st  in  order  to  permit  the  inclusion  of  any  land 
within  a  district  The  land  which  can  prop- 
erly be  so  included  is,  as  we  think,  sufBLciently 
limited  in  its  character  by  the  provisions  of 
the  act  It  must  be  susceptible  of  one  mode 
of  irrigation,  from  a  common  source,  and  by 
the  same  system  of  works,  and  it  must  be  of 
such  a  character  that  it  will  be  l:)enefited  by 
Irrigation  by  the  system  to  be  adopted.  This. 
as  we  think,  means  that  the  amount  of  bene- 
fit must  be  substantial,  and  not  limited  to  the 
creation  of  an  opportunity  to  thereafter  use 
the  land  for  a  new  kind  of  crop,  while  not 
substantially  benefiting  it  for  the  cultivatiuu 
of  the  old  kind,  which  it  had  produced  in  rea- 
sonable quantities,  and  with  ordinary  certain- 
ty and  success,  without  the  aid  of  artificial 
irrigation.  The  question  whether  any  partic- 
ular land  would  be  thus  benefited  Is  necessail- 
ly  one  of  fact. 

The  legislature,  not  having  itself  described 
the  district,  has  not  decided  that  any  partic- 
ular land  would  or  could  possibly  be  benefited 
as  described,  and  therefore  it  would  be  neces- 
saiy  to  give  a  hearing  at  some  time,  to  those 
interested,  upon  the  question  of  fact,  whether 
or  not  the  land  of  any  owner  which  was  in- 
tended to  be  included  would  be  benefited  by 
the  irrigation  proposed.  If  such  a  hearing 
were  provided  for  by  the  act,  the  decision  of 
the  tribunal  thereby  created  would  be  sufil- 
clent  Whether  it  is  provided  for  will  be  dis- 
cussed when  we  come  to  the  question  of  the 
proper  construction  of  the  act  itself.  If  land 
which  can,  to  a  certain  extent,  be  beneficially 
used  without  artificial  irrigation,  may  yet  be 
so  much  Improved  by  it  that  it  will  be  thereby, 
and  for  its  original  use,  substantially  benefit- 
ed, and,  in  addition  to  the  former  use,  though 
not  in  exclusion  of  it,  if  it  can  then  be  put  to 
other  and  more  remunerative  uses,  we  think  it 
erroneous  to  say  that  the  furnishing  of  artifi- 
cial irrigation  to  that  kind  of  land  cannot  be, 
in  a  legal  sense,  a  public  improvement,  or  the 
use  of  the  water  a  public  use. 

Assuming  for  the  purpose  of  this  objection 
that  the  owner  of  these  lands  had,  by  the  pro- 
visions of  the  act,  and  before  the  lands  were 
finally  included  in  the  district,  an  opportunity  tOg^ 
be  heard  before  a  proper  tribunal  upon  the^ 
question  of^benefits,  we  are  of  opinion  that  the* 
decision  of  such  a  tribunal,  in  the  absence  of 
actual  fraud  and  bad  faith,  would  be,  so  far  as 
this  court  is  concerned,  conclusive  upon  that 
question.  It  cannot  be  that  upon  a  question  of 
fact,  of  such  a  nature,  tills  court  has  the  powei 
to  review  the  decision  of  the  state  tribunal, 
which  has  been  pronounced  under  a  statute  pro- 
viding tor  a  hearing  upon  notice.  The  eiTone- 
ous  decision  of  such  a  question  of  fact  violates 
no  constitutional  provision.  The  circuit  court 
in  this  case  has  not  assumed  to  undert;ike  anv 
Biich  review  of  a  question  of  fact. 

The  difference  Ijetvveen  this  case  and  tiie  wise 
of  Spencer  v.  Merchant,  125  U.  S.  iO:j,  8  Sup. 
Ct  021,  is  said  by  counsel  for  appellees  to  con- 
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sist  In  the  fact  rhat  in  tlie  Spencer  Oase  the 
lands  in  question  might  have  been  benefited, 
whae  here  the  additional  benefit  to  land  already 
capable  of  beneficial  nae  without  iirlgaticHi  is 
in  no  legal  or  prop»  flense  a  benefit  whicdi  can 
be  oonsidered  for  the  pnipoBe  of  an  assessment. 
We  think  this  alleged  difTerence  is  not  mateifaL 
It  Is  in  each  case  one  of  degree  only,  and  the 
fact  of  the  benefit  is  by  the  act  to  be  deter- 
mined after  a  hearing  by  the  board  of  super- 
yfsors.  In  this  case  the  board  has  necessarily 
dedded  that  question  in  fiivor  of  the  fact  of 
benefits,  by  retahiing  the  lands  in  the  district 
Unless  this  court  is  prepared  to  reriew  all 
questions  of  fact  of  this  nature  decided  by  a 
state  tribunal,  where  the  claim  is  made  that  the 
judgment  was  without  any  evidence  to  support 
it,  or  was  against  the  evidence,  then  we  must 
be  concluded  by  the  Judgment  on  such  a  ques- 
tion  of  tact,  and  treat  the  l^al  question  as 
based  upon  the  facts  as  foimd  by  the  state 
board.  Due  process  of  law  is  not  violated,  and 
the  equal  protection  of  the  laws  is  given,  when 
the  ordinaiy  course  is  pursued  In  such  proceed* 
ings  for  the  assessment  and  collection  of  taxes 
that  has  been  customarily  followed  hi  the  state, 
and  where  the  party  who  may  subscqu^tly  be 
<diarged  in  his  prc^erty  has  had  a  hearing,  or 
an  opportunity  for  one,  provided  by  the  statute. 
Kelley  v.  City  of  Pittsburg,  104  U.  S.  78. 
In  view  of  the  finding  of  the  board  of  super- 
^visors  on  this  question  of  benefits,  assuming 
e  that  there  has  been  one,  this  court  cannot  say, 
^as  a  matter  of  law,  that  the  lands  of  the*plain* 
tiff  in  this  case  have  not  been,  or  cannot  be, 
benefited  by  this  proposed  irrigation.  There 
can  be  no  doubt  that  the  board  of  supervisors 
(If  it  have  i)0Tver  to  hear  the  question  of  ben- 
efits, as  to  which  something  will  be  said  under 
another  head  of  this  discussion)  would  be  a 
proper  and  sufficient  tribunal  to  satisfy  the  con- 
stitutional requirement  In  such  case.  In  speak- 
ing of  a  board  of  supervisors,  Mr.  Chief  Justice 
Waite,  in  WaterwOTks  Oo.  v.  Schottler,  110  U. 
a  347,  354,  4  Sup.  Ct.  48,  62,  said:  "Like  ev- 
eiy  other  tribunal  established  by  the  legisla- 
ture for  such  a  purpose,  their  duties  are  Judicial 
in  their  nature,  and  they  are  bound,  in  morals 
and  in  law,  to  exercise  an  honest  judgment  as 
to  all  matters  submitted  for  their  official  deter- 
mination. It  is  not  to  be  presumed  that  they 
will  act  otherwise  than  according  to  this  rule." 
In  that  case  the  board  was  to  fix  the  price  of 
water,  while  in  this  it  is  to  determine  the  fact 
of  benefits  to  lands.  The  principle  is  the  same 
in  each  case. 

It  may  be  that  the  action  of  the  boai-d  upon 
any  question  of  fact  as  to  contents  <^  suffidency 
of  the  petition,  or  upon  any  other  fact  of  a  Ju- 
risdictional nature,  is  open  to  review  In  the 
state  courts.  It  would  seem  to  be  so  held  In 
the  Tregea  Case,  decided  in  1891.  8S  Cal.  334, 
26  Pac.  237. 

If  the  state  courts  would  have  had  the  right 
to  review  these  flndfuffs  of  fact,  Jurisdictional 
m  thehr  nature,  the  United  States  circuit  court 
had  the  same  right  hi  this  case;  but  it  has 
not  done  8o»  Its  Judgment  being  based  upon  the 


sole  ground  that  the  act  was  a  violation  of  the 
fourteenth'  amendment  of  the  federal  constitu- 
tion. Upon  the  question  of  fiict  a^  to  benefits, 
decided  by  the  board,  it  is  held  that  its  de- 
cision l8  conclusive.  88  OaL  and  26  Pac*  su- 
pra. Whether  a  review  is  or  is  not  given  upon 
any  of  these  questions  of  fact  (If  the  tribunal 
created  l^  the  state  had  power  to  decide  them, 
and  If  an  opiwrtunity  for  a  heaiing  were  given 
by  the  act)  is  a  mere  question  of  legislative  dis- 
cretion. It  is  not  con8tltutl(MiaUy  necessary  in 
such  cases  to  give  a  rehearing  or  an  appeal. 
Missouri  V.  Lewis,  101  U.  S.  22;  Pearson  v. 
Yendall,  05  U.  S.  294.  e 

Veiy  possibly  a  decision  by  the  statutory  tri-J; 
bunal  which  *lncluded  tracts  of  land  within  thc^ 
district  that  plainly  could  not,  by  any  fair  or 
proper  view  of  the  facts,  be  benefited  by  irriga- 
tion, would  be  the  subject  of  a  review  in  some 
form,  and  of  a  reversal  by  the  courts,  on  the 
ground  that  the  decision  was  based  not  alone 
upon  no  evidence  in  its  favor,  but  that  it  ^vas  ac- 
tually opposed  to  all  the  evidence,  and  to  the  philn 
and  uncontradicted  facts  of  common  knowl- 
edge, and  was  given  in  bad  faith.  In  such  case 
thf  decision  would  not  have  been  the  result  of 
fair  or  honest,  although  grossly  mistaken.  Judg- 
ment, but  would  be  one  based  upon  bdd  JBaith  and 
fraud,  and  so  could  not  be  conclusive,  hi  the 
nature  of  things.  A  question  of  this  kind  would 
Involve  no  constitutional  element,  and  Its  solu- 
tion would  depend  upon  the  ordinary  Jurisdiction 
of  courts  of  Justice  over  this  class  of  cases.  It 
is  not  pretended  that  such  Jurisdiction  has  been 
Invoked  or  exercised  here.  As  was  said  by  Mr. 
Justice  MlUer  in  Davidson  v.  New  Orleans,  su- 
pra, where  the  objection  was  made  that  part  of' 
the  property  was  not  In  fact  benefited:  'This  is 
a  matter  of  detail,  with  which  this  court  cannot 
Interfere  if  it  were  clearly  so;  but  It  is  liard  to 
fix  a  limit  within  these  two  parishes  whore  prop- 
erty would  not  be  benefited  by  the  removal  of 
the  swamps  and  marshes  which  are  wltbtn  their 
bounds."  To  the  same  effect,  Spencer  v.  Mer- 
chant, 125  U.  S.  345.  8  Sup.  Ct.  921;  Lent  v. 
Tillson,  140  U.  S.  316,  333,  11  Sup.  Ct.  825,  832. 

In  regard  to  the  matters  thus  far  discussed,  w^ 
see  no  valid  objection  to  the  act  in  qur^stion. 

3.  We  come  now  to  the  question  of  the  true 
construction  of  the  act.  Does  it  provide  for  a 
hearing  as  to  whether  the  petitioners  are  of  the 
class  mentioned  and  described  in  the  act.  and  ns 
to  their  compliance  with  the  conditions  of  the  act 
In  regard  to  the  proceedings  prior  to  the  presenta- 
tion of  the  petition  for  the  formation  of  tlie  dis- 
trict? Is  there  any  opportunity  provided  for  a 
hearing  uiwn  notice  to  the  landowners  intei-ested 
In  the  question  whether  their  lands  will  be  ben- 
efited by  the  proposed  irrigation?  We  thinlv  tlie 
right  to  a  hearing  in  re;rard  to  all  thej^e  facts  Is 
given  by  the  act.  and  that  it  has  been  practical- 
ly so  construed  by  the  supreme  court  of  Califor- 
nia In  some  of  the  cases  above  cited  from  tlie  Ue-^ 
pori:s  of  that  court,  and  In  the  cases  cited  in  the^^ 
briefs  of^counsel.  We  slioula  come  to  the  same^ 
conclusion  from  a  ponisal  of  the  act.  The  flrpt 
two  sections  provide  for  the  petition  and  a  hear- 
ing.    The  petition  la  to  be  signed  by  a  majority 
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of  the  boldera  of  title  to  lands  Bosceptlble  of  one 
mode  of  ixrlgationt  etc.  This  petition  is  to  be 
presented  to  the  board  of  supervlsoni  at  a  regolar 
meeting,  and  notice  of  intended  presentation  must 
be  published  two  weeks  before  the  time  at  which 
it  is  to  be  presented.  The  board  shall  hear  the 
same,  shall  establish  and  define  the  boundaries, 
although  it  cannot  modify  those  described  in  the 
petition,  so  as  to  ezc^t  from  the  district  lands 
susceptible  of  irrigation  by  the  same  system  of 
works  applicable  to  the  other  lands  in  the  pro- 
posed district;  and  the  board  cannot  include  hi 
the  district,  eyen  though  included  in  the  descrip- 
tion in  the  petition,  lands  which  shall  not,  in  the 
judgment  of  the  board,  be  benefited  by  irrigation 
by  said  system. 

If  the  board  is  to  hear  the  petition  upon  notice, 
and  Is  not  to  include  land  which  will  not,  hi  its 
Judgment  be  benefited  by  irrigation  by  the  sys- 
tem, we  think  it  follows,  as  a  necessaiy  and  a  fair 
hnpUcation,  that  the  persons  interested  in,  or  who 
may  be  affected  by,  the  proposed  improvement, 
have  the  right,  under  the  notice,  to  appear  before 
the  board  and  contest  the  facts  upon  which  the 
petition  is  based,  and  also  the  fact  of  benefit  to 
any  particular  land  included  in  the  description 
of  the  proposed  district 

It  is  not  an  accurate  construction  of  the  statute 
to  say  that  no  opportunity  is  afforded  the  land- 
owner to  test  the  sufiSlclency  of  the  petition  in  re- 
gard to  the  signers  thereof,  and  hi  regard  to  the 
other  conditions  named  hi  the  act;  nor  is  it 
correct  to  say  that  the  power  of  the  board  of 
supervisors  is,  in  terms,  limited  to  making  such 
changes  in  the  boundaries  proposed  by  the  peti- 
tioners as  It  may  deem  proper,  subject  to  the 
conditions  named  in  the  act 

When  the  act  speaks  of  a  hearing  of  the  peti- 
tion, what  is  meant  by  it?  Certainly  It  must 
extend  to  a  hearing  of  the  facts  stated  hi  the 
petition,  and  wliether  those  who  sign  it  are  suf- 
^flcient  in  number,  and  are  among  the  class  of 
^  persons  mentioned  in  the  act  as  alone  having  the 
•  right  to  sign  the  same.  *  The  obvious  purpose  of 
the  publication  of  the  notice  of  the  Uitended  pres- 
entation of  the  petition  is  to  give  those  who  are 
in  any  way  interested  in  the  proceedhig  an  op- 
portunity to  appear  before  the  board  and  be  heard 
upon  all  the  questions  of  fact  including  the 
question  of  benefits  to  lands  described  in  the 
petition.  As  there  is  to  be  a  hearing  before  the 
board,  and  the  board  is  not  to  include  any  lands 
which  in  its  Judgment  will  not  be  benefited,  the 
plain  construction  of  the  act  is  that  the  hearing 
before  the  Ixiard  includes  the  question  as  to  the 
benefits  of  the  lands,  because  tliat  is  one  of  the 
conditions  upon  whid)  the  final  determination  of 
the  board  is  based;  and  the  act  cannot,  in  rea- 
son, be  so  construed  as  to  provide  that  while 
the  board  is  to  give  a  hearhig  on  the  petition,  it 
must  nevertheless  decide  in  favor  of  the  petition- 
ers, and  must  establish  and  define  the  boundaries 
of  the  district,  although  the  signers  may  not  be 
GO,  or  a  majority,  of  the  holders  of  title,  as  pro- 
vided by  the  act,  and  notwithstanding  some  other 
defect  may  become  apparent  upon  the  hearing. 

This  provision  that  the  board  "shall  establish 
and  define  such  boundaries*'  (section  2)  cannot 


reasonably  or  properly  be  held  to  mean  that  the 
boundaries  must  be  established,  notwithstanding 
any  or  all  of  the  defects  above  mentioned  have 
been  proved  upon  the  hearing.  The  language  of 
the  sections,  taken  together,  plainly  implies  that 
the  board  is  to  establish  and  define  the  bound- 
aries only  in  case  the  necessary  facts  appear  up 
on  the  hearing  which  the  act  provides  for. 

It  cannot  be  supposed  that  the  act  while 
providing  for  a  hearing  of  the  petition,  yet, 
at  the  same  time,  commands  the  establish- 
ment and  defining  of  the  boundaries  of  a  dis- 
trict notwithstanding  the  fact  that  the  hear- 
ing shows  a  failure  on  the  part  of  the  peti- 
tioners to  comply  with  some  or  all  of  the  con- 
ditions upon  which  the  right  to  organize  is 
placed  by  the  same  act 

Such  an  absurdity  cannot  be  imputed  to 
the  legislature.  It  cannot  be  doubted  that, 
by  the  true  construction  of  the  act,  the  board 
of  supervisors  is  not  only  entitled,  but  it  is 
its  duty,  to  entertain  a  contest  by  a  landown- 
er in  respect  to  the  question  whether  the^ 
signers  of  the  petition  fulfill  the  requirements^ 
*described  hi  the  first  section  of  the  act;  and,* 
if  the  board  find  in  favor  of  the  contestant 
upon  that  issue,  it  is  the  duty  of  the  board, 
under  the  provisions  of  the  statute,  to  deny 
the  petition  and  dismiss  the  proceedings. 
Otherwise,  what  Is  the  hearing  for?  And  if, 
upon  a  hearing  of  the  question  of  benefits  to 
any  lands  described  In  the  petition,  it  appears 
to  the  board  that  such  lands  will  not  be  ben- 
efited, it  is  the  duty  of  the  board  to  so  de- 
cide, and  to  exclude  the  lands  from  the  dis- 
trict The  inclusion  of  any  lands  is  there- 
fore, in  and  of  itself,  a  deteitnination  (after 
an  opportunity  for  a  hearing)  that  they  will 
be  benefited  by  the  proposed  irrigation. 

We  have  said  that  the  supri  me  court  of  Cal- 
ifornia has  substantially  deeded  these  ques- 
tions in  the  same  way.  This  appears,  among 
others,  in  the  case  of  lrrlg:a.ion  Dist.  v.  Tre- 
gea,  above  referred  to.  T..o  court  uses  this 
lan^age  in  that  case: 

"The  formation  of  irrlpr  tion  districts  is  ac- 
complished by  proceedlu.^s  so  closely  analo- 
gous to  those  prescribed  for  swamp  lands  and 
reclamation  districts  tl  it  the  decisions  with 
respect  to  the  latter  jue  authority  as  to  the 
former;  and  we  cite,  as  conclusive  on  this 
point  People  v.  Hn-ar,  52  Cal.  181;  Id.,  Gr» 
CaL  60,  4  Pac.  951;  and  many  decisions  to 
the  same  eflTect  are  cited  by  the  briefs  of 
counsel,  but  we  deem  it  unnecessary  to  refer 
to  them." 

In  the  case  of  People  v.  Hagar,  52  Cal.  171. 
182,  It  was  held  that  the  board  of  supervisors. 
on  presentation  of  the  petition,  was  to  hear 
and  determine  the  question  of  Jurisdiction, 
and  whether  the  allegations  of  the  petition 
were  true.  An  approval  and  confirmation  of 
the  petition  and  the  establishment  of  the  dis- 
trict was  held  to  be  a  conclusive  Judgment  by 
the  board  that  the  lands  mentioned  and  lu 
question  were  swamp  lands,  that  the  petition- 
ers held  the  proper  evidences  of  title  thereto, 
and  that  the  lands  would  be  benefited  by  the 
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redamation.  Tbese  Jurisdictional  facts,  It 
was  held,  must  exist  before  the  district  conld 
lawfully  be  established. 

The  provision  for  a  bearing  in  the  irriga- 

tkm  act  is  similar,  and  the  condition  tbereli^, 

^  tbat  lands  which,  in  the  judgment  of  the  board, 

^  are  not  benefited,  shall  not  be  included,  renders 

*  the   determination  of   the  board,   including 

them,  after  a  hearing,  a  Judgment  that  such 

lands  will  be  benefited  by  the  proposed  plan 

of  irrigation. 

The  publication  of  a  notice  of  the  proposed 
presentation  of  the  petition  is  a  sufiicient  no- 
tification to  those  interested  in  the  question, 
and  gives  them  an  opportunity  to  be  heard 
before  the  board.  Hagar  v.  Reclamation 
Dist,  111  U,  S,  701,  4  Sup.  Ct  663;  Lent  Y. 
Tillson,  140  U.  a  816,  11  Sup.  Ct  826;  Paul- 
sen V.  Portland,  149  U.  S.  30, 13  Sup.  Ct  750. 

The  formation  of  one  of  these  Irrigation  dis- 
tricts amounts  to  the  creation  of  a  public  cor- 
poration, and  their  officers  are  public  officers. 
This  has  been  held  in  the  supreme  court  of 
California.  In  re  Madera  Irrigation  Dist, 
02  Cal.  296,  28  Pac.  272,  675;  People  v.  Ir- 
rigation Dist,  98  CaL  206,  82  Pac.  1047. 

There  is  nothing  in  the  essential  nature  of 
such  a  corporation,  so  far  as  Its  creation 
only  is  concerned,  which  required  notice  to  or 
hearing  of  the  parties  included  therein,  be- 
fore it  can  be  formed.  It  Is  created  for  a 
public  purpose,  and  it  rests  in  the  discretion 
of  the  legislature  when  to  create  it  and  with 
what  powers  to  endow  It. 

In  the  act  under  consideration,  however, 
the  establishment  of  its  boundaries,  and  the 
purposes  for  which  the  district  is  created.  If 
It  be  finally  organized  by  reason  of  the  ap- 
proving vote  of  the  people,  will  almost  neces- 
sarily be  followed  by,  and  result  in,  an  as- 
sessment upon  all  the  lands  included  within 
the  boundaries  of  the  district  The  legisla- 
ture thus.  In  substance,  provides  for  the  crea- 
tion, not  alone  of  a  public  corporation,  but  of 
a  taxing  district,  whose  boundaries  are  fixed, 
not  by  the  legislature,  but,  after  a  hearing,  by 
the  board  of  supervisors,  subject  to  the  final 
approval  by  the  people  in  an  election  called 
for  that  purpose.  It  has  been  held  in  thds 
court  that  the  legislature  has  power  to  fix 
such  a  district  for  itself,  without  any  hear- 
ing as  to  benefits,  for  the  purpose  of  assess- 
ing upon  the  lands  within  the  district  the 
cost  of  a  local  public  improvement  The  legis- 
lature, when  it  fixes  the  district  itself,  is  sup- 
posed to  have  made  proper  inquiry,  and  to 
ehave  finally  and  conclusively  determined  the 
^  fact  of  benefits  to  the  land  included  in  the  dis- 
^trict,  and  the  citizen  has  no  ^constitutional 
right  to  any  other  or  further  hearing  upon 
tbat  question.  The  right  which  he  thereafter 
has  Is  to  a  hearing  upon  the  question  of  what 
Is  termed  the  "apportionment  of  the  tax,"  i. 
e.  the  amount  of  the  tax  which  he  is  to  pay. 
Paulsen  v.  Portland,  149  TT.  S.  30-41,  13  Sup. 
Ct  750-754.  But  when,  as  in  this  case,  the  de- 
termination of  the  question  of  what  lands 
shall  be  included  in  the  district  is  only  to  be 


decided  after  a  decision  as  to  what  lands  de- 
scribed in  the  petition  will  be  benefitea,  and 
the  decision  of  that  question  is  submitted  to 
some  tribunal  (the  board  of  supervisors  tn 
this  case),  the  parties  whose  lands  are  thus 
included  in  the  petition  are  entitled  to  a 
hearing  upon  the  question  of  benefits,  and  to 
have  the  lands  excluded,  if  the  Judgment  of 
the  board  be  against  their  being  benefited. 
Unless  the  legislature  decide  the  question  of 
benefits  itself,  the  landowner  has  the  right  to 
be  heard  upon  that  question  before  his  prop- 
erty can  be  taken.  This,  in  substance,  was 
determined  by  the  decisions  of  this  court  in 
Spencer  v.  Merchant,  125  U.  S.  345,  856,  8 
Sup.  Ct  921,  927,  and  Walston  v.  Nevin,  128 
U.  S.  578,  9  Sup.  Ct  192.  Such  a  hearing 
upon  notice  is  duly  provided  for  in  the  act 

Then,  as  to  a  hearing  upon  the  question  of 
apportionment  the  act,  in  sections  18,  20, 
and  21,  provides  a  general  scheme  for  the  as- 
sessment upon  the  property  included  in  the 
district,  and  it  also  provides  for  a  notice  by 
publication  of  the  making  of  such  assess- 
ment; and  an  opportunity  is  given  to  the 
taxpayer  to  be  heard  upon  the  question  of  the 
valuation  and  assessment,  and  to  make  such 
objections  thereto  as  he  may  think  proper, 
and  after  that  the  assessors  are  to  decide. 

Thus,  the  act  provides  for  a  hearing  of  the 
landowner  both  as  to  the  question  whether 
his  land  will  be  benefited  by  the  proposed  irri- 
gation, and,  when  that  has  been  decided  in 
favor  of  the  benefit,  then  upon  the  question  of 
the  valuation  and  assessment  of  and  upon  his 
land  included  in  the  district  As  to  other  mat- 
ters, the  district  can  be  created  without  no- 
tice to  any  one.  Our  ccmdusion  is  that  the 
act,  as  construed,  with  reference  to  the  ob- 
jections considered  under  this  third  head,  is 
unassailable. 

4.  The  fourth  objectioo,  and  also  the  objes-^ 
tion  above  alluded  to  as  the  final  one,  may  b6^ 
discussed  together,*  as  they  practically  cover? 
the  same  principle.    It  is  insisted   that  the 
basis  of  the  assessment  upon  the  lands  bene- 
fited, for  the  cost  of  the  construction  of  the 
works,  is  not  in  accordance  with  and  in  pro- 
portion to  the  benefits  conferred  by  the  im- 
provement and  therefore  there  is  a  violation 
of  the  constitutional  amendment  referred  to, 
and  a  taking  of  the  property  of  the  citizen 
without  due  process  of  law. 

Although  there  is  a  marked  distinction  be- 
tween an  assessment  for  a  local  improvement 
and  the  levy  of  a  general  tax,  yet  the  former 
is  still  the  exercise  of  the  same  power  as  the 
latter,  both  having  their  source  in  the  sov- 
ereign power  of  taxation.  Whatever  objec- 
tions may  be  urged  to  this  kind  of  an  assess- 
ment as  being  in  violation  of  the  state  consti- 
tution, yet,  as  the  state  court  has  held  them  to 
be  without  force,  we  follow  Its  Judgment  in 
that  case,  and  our  attention  must  be  directed 
to  the  question  whether  any  violation  of  the 
federal  constitution  is  shown  in  such  an  as- 
sessment. Can  an  ad  valorem  assessment  on 
the  land  benefited,  or,  in  other  words,  can  such 
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an  imncfwrnent  as  Is  provided  for  In  sections 
IS,  20,  21,  and  22  of  the  act,  be  legally  levied 
in  such  a  case  as  this?  Assume  that  the  only 
theory  of  these  assessments  for  local  improve- 
ments upon  which  they  can  stand  is  that  they 
are  imposed  on  account  of  the  benefits  re- 
ceived, and  that  no  land  ought,  hi  justice,  to 
be  assessed  for  a  greater  sum  than  the  bene- 
fits received  )jy  it;  yet  It  Is  plain  that  the  fact 
of  the  amount  of  benefits  is  not  susceptible  of 
that  accurate  determination  which  appertains 
to  a  demonstration  in  geometry.  Some  means 
of  arriving  at  this  amount  must  be  used,  and 
the  same  method  may  be  more  or  less  accurate 
hi  different  cases  involving  different  facts. 
Some  choice  is  to  be  made,  and,  where  the 
fact  of  some  benefit  accruing  to  all  the  lands 
has  been  legally  found,  can  it  be  that  the  adop- 
tion of  an  ad  valorem  method  of  assessing  the 
lands  is  to  be  held  a  violation  of  the  federal 
constitution?  It  seems  to  us  clearly  not  It 
Is  one  of  those  matters  of  detail  in  arriving 
at  the  proper  and  fair  amount  and  proportion 
of  the  tax  that  is  to  be  levied  on  the  land 
with  regard  to  the  benefits  it  has  received, 
o  which  is  open  to  the  discretion  of  the  state 
^legislature,  and  with  which  this  court  ought 
*  to  have  nothing  to  do.  The  way  of  arriv- 
ing Sit  the  amount  may  be  in  some  Instances 
hiequitable  and  unequal,  but  that  is  far  from 
rising  to  the  level  of  a  constitutional  problem, 
and  far  from  a  case  of  taking  property  with- 
out due  process  of  law. 

In  the  case  of  Davidson  v.  New  Orleans,  96 
U.  S.  106,  the  assessment,  with  which  this 
court  refused  to  interfere,  was  for  a  local  im- 
provement (reclaiming  swamp  lands);  and  by 
section  8  of  the  act  of  the  legislature  of  Louisi- 
ana, passed  in  1858  (Lawe  La.  1858,  p.  114), 
such  a  uniform  assessment  was  levied  upon 
"the  superficial  or  square  foot  of  land  situate 
within  the  draining  section  or  district  of  such 
board"  as  would  pay  for  the  cost  of  construc- 
tion. The  effect  of  this  provision  was  that 
each  foot  of  land  in  the  whole  district  paid 
the  same  sum  as  any  other  foot,  although  the 
assessment  was  founded  upon  the  theory  of 
an  assessment  for  benefits.  It  was  complained 
that  the  amount  assessed  upon  plaintiff's  lands 
was  excessive,  and  that  part  of  them  received 
no  benefit  at  all,  and  it  was  to  that  argument 
that  the  reply  was  made  that  it  was  a  matter 
of  detail,  so  far  as  this  court  was  concerned, 
i.  e.  it  was  not  a  constitutional  question,  and 
therefore  was  not  reviewable  here. 

In  Walston  v.  Nevin,  128  U.  S.  578.  9  Sup. 
Ct.  192,  an  assessment  was  laid  upon  lands  for 
benefits  received  from  construction  of  a  local 
improvement,  according  to  the  number  of 
square  feet  owned  by  the  landowner.  It  was 
urged  that  it  was  not  an  assessment  governed 
by  the  amount  of  benefits  received,  but  was 
an  absolutely  arbitrary  aud  illegal  method  of 
assessment  This  court  held  the  objection  not 
well  founded,  and  that  the  matter  was  for  the 
decision  of  the  legislature,  to  which  body  the 
discretion  was  committed  of  providing  for  pay- 
ment of  the  improvement. 


We  refer  to  the  case  of  Cleveland  v.  Tripp, 
13  R.  I.  59,  decided  in  1880,  as  one  which  treats 
this  subject  with  much  ability.  The  act  pro- 
vided for  the  construction  of  a  sewer  in  the 
city  of  Providence,  and  directed  the  laying  of 
an  assessment  upon  the  abutting  lands  of  a 
certain  sum  for  each  front  foot,  and  another 
sum  for  each  square  foot  extending  back  150  ^^ 
feet  The  claim  was  made  that  such  a  mode^ 
of  assessment  *did  not  apply  the  tax  in  pro-^ 
portion  to  the  benefits  received,  and  was  un- 
equal and  unfair,  and  therefore  unconstitu- 
tional. The  court,  while  admitting  the  com- 
plaint of  inequality  to  be  well  founded,  yet 
held  the  act  to  be  within  tne  power  of  the 
legislature. 

There  are  some  states  where  assessments 
under  such  circumstances  as  liere  exist  and 
made  upon  an  ad  valorem  basis,  have  been 
held  invalid,  as  an  infringement  of  some  pro 
vision  of  the  state  constitution,  or  in  violation 
of  the  act  under  which  they  were  levied. 
Counsel  liave  cited  several  such  in  the  briefs 
herein  filed.  We  do  not  discover,  and  our  at- 
tention has  not  been  called  to,  any  case  in 
this  court  where  such  an  assessment  has  been 
held  to  violate  any  provision  of  the  federal 
constitution.  If  it  do  not,  this  court  can  grant 
no  relief. 

The  method  of  assessment  here  provided  for 
may  not  be  the  best  which  could  have  been 
adopted  in  order  to  accomplish  the  most  equal 
and  exact  Justice  which  the  nature  of  the  case 
permits.  But,  none  the  less,  we  are  unable 
to  say  that  it  runs  counter  to  any  provision 
of  the  federal  constitution,  and  we  must  for 
that  reason  hold  the  objection  here  considere<1 
to  be  untenable. 

An  objection  is  also  urged  that  it  is  dole- 
gating  to  others  a  leijislative  rlgbt,— -that  of 
the  incorporating  of  public  corix^rations,— In- 
asmuch as  the  act  vests  in  the  supervisors  and 
the  people  the  right  to  say  whether  such  a 
corporation  shall  be  created;  and  it  is  said 
that  the  legislature  cannot  so  delegate  its 
power,  and  that  any  act  performed  by  such  a 
corporation,  by  means  of  which  the  property 
of  the  citizen  is  taken  from  him,  either  by  the 
right  of  eminent  domain  or  by  assessment 
results  in  taking  such  property  without  due 
process  of  law. 

We  do  not  think  there  Is  any  validity  to  the 
argument  The  legislature  delegates  no  pow- 
er. It  enacts  conditions  upon  the  perform- 
ance of  which  the  corporation  shall  he  ropranl- 
ed  as  organized  with  the  powers  mentioned 
and  described  in  the  act 

After  careful  scrutiny  of  the  objections  to 
this  act,  we  are  compelled  to  the  conclusion 
that  no  one  of  such  objections  is  well  taken.^ 
The  Judgment  appealed  from  herein  is  there-** 
fore* reversed,  and  the  cause  remanded  to  the* 
circuit   court   of   the   United   States   for   the 
Southern    district    of    California    for   further 
proceedings  not  inconsistent  with  this  opinion. 


Mr.  Chief  Justice  FULLER 
FX£LD  dissent.  Digitized  by 
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STONE  T.  UNITED  STATES  et  aL 

(November  80,  1896.) 

No.  U8. 

ConBT  ov  Glatms— Findings  ow  Fact— Bulb  ov 
Btidbnob. 

1.  The  finding  of  the  tonrt  of  claima  in  an  ac- 
tion at  law  determinea  ali  matters  of  fact,  pre- 
ciaelj  as  the  rerdict  of  a  jury. 

2L  Recitals  in  a  finding,  that  the  claim  in  suit 
waa  supported  by  the  testimony  of  but  two  wit- 
nesses, and  that  "the  court  is  not  satisfied  by 
this  eTidence.'*  foUowed  by  the  statement,  in 
the  opinion,  that  the  court  "has  no  reason,  oth- 
er than  the  lapse  of  time  and  the  inaction  of 
the  claimant,  to  discredit  the  witnesses  or  sus- 
pect the  claim,"  do  not  justify  a  reversal,  on  the 
ground  that  the  court  attempted  to  create  a  rule 
of  evidence  as  to  the  number  of  witnesses  nec- 
essary to  prove  such  a  claim. 

•  Appeal  from  Court  of  Claims. 

•  *  On  April  16,  1891,  appellant,  under  authori- 
ty of  the  act  of  March  3,  1891  (26  Stat.  851), 
filed  his  petition  In  the  court  of  claims  to  re- 
cover the  sum  of  $12,375  for  certain  proper- 
ty, to  wit,  two  geldings,  of  the  value  of  $500 
each,  and  91  head  of  horses,  of  the  value  of 
$125  each,  alleged  to  have  been  taken  or  de- 
stroyed by  the  Cheyenne  and  Arapahoe  In- 
dians on  November  17, 1867.  A  traverse  hav- 
ing been  filed,  the  case  was  submitted  to  the 
court  upon  the  evidence.  Certain  findings 
of  fact  were  made,  the  second  of  which  Is 
as  follows: 

''The  depredation  was  committed  on  the 
17th  November,  1867,  near  the  town  of  Ft 
Collins,  in  Larimer  connty,  (3olo.,  by  the  de- 
fendant Indians.  The  claimant  never  pre- 
sented this  claim  to  the  department  of  the 
interior,  nor  to  congress,  nor  to  any  officer 
or  agent  of  the  government,  until  his  peti- 
tion in  this  case  was  filed  in  this  court  on 
the  16th  April,  1891.  It  is  supported  only 
by  the  testimony  of  the  claimant  himself 
and  one  witness.  Since  the  claimant  testi- 
fied, he  has  filed  his  own  ex  parte  affidavit, 
stating  that  the  witness  above  referred  to  'is 
the  only  person  with  whom  I  am  acquainted 
who  is  familiar  with  the  theft  complained 
of.'  and  that,  of  13  persons  who  followed  the 
Indians  at  the  time  they  took  his  horses,  he 
does  not  know  the  whereabouts  of  any  ex- 
cept the  witness  produced,  and  that  he  had 
used  every  endeavor  to  discover  the  other 
witnesses,  but  can  secure  no  information  ex- 
cept that  they  are  dead.  The  court  Is  not 
satisfied,  by  this  evidence,  as  to  the  extent  of 
the  depredation  or  the  value  of  the  proper- 
ty." 

Upon  this  finding  Judgment  was  entered 
in  favor  of  the  defendants  (29  Ct*  CI.  Ill), 
from  which  judgment  the  claimant  appealed 
to  this  court 

Charles  A.  Kiegwln  and  J.  M.  Wilson,  for 
appellant  Asst  Atty.  Gen.  Howry,  for  ap- 
pellees. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 
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*The  findings  of  the  court  of  claims  in  an? 
action  at  law  determine  all  matters  of  fact, 
precisely  as  the  verdict  of  a  Jury.  24  Stat 
505,  §§  2,  7;  26  Stat  851,  §§  1,  4;  Desmare  v. 
U.  S..  93  U.  S.  605,  610;  McClure  v.  U.  S.,  116 
U.  S.  145,  6  Sup.  Ct  321. 

That  court  finds  that  the  claimant,  upou 
whom  rests  the  burden  of  proof,  has  not 
proved  the  extent  of  the  depredation  or  the 
value  of  the  property;  and,  there  being  thus 
a  case  of  a  failure  of  proof,  Judgment  prop- 
erly went  against  the  party  upon  whom  the 
burden  rested.  Counsel  for  appellant  con- 
tend that  the  court  of  claims  has  attempted 
to  create  a  rule  of  evidence  as  to  the  number 
of  witnesses  required  In  different  classes  of 
cases.  Beyond  the  language  of  this  findlug, 
they  call  our  attention  to  the  opinion,  In 
which,  after  a  reference  to  the  peculiar  cir- 
cumstances of  tills  case,  the  court  observes: 
**The  court  has  no  reason,  In  this  particular 
case,  other  than  the  lapse  of  time  and  the 
inaction  of  the  claimant,  to  discredit  the  wit- 
nesses or  suspect  the  claim."  We  cannot 
so  interpret  the  finding  or  the  opinion.  We 
do  not  understand  that  either  lays  down  any 
arbitrary  rule  of  evidence,  as,  for  Instance, 
that  a  claim  10  years  old  must  be  proved  by 
at  least  two  witnesses,  one  20  years  old  by 
three  witnesses,  and  so  on.  Such  action 
would  be  legislative  rather  than  Judicial. 
The  court  simply  refers,  and  properly,  to  the 
age  of  the  claim,  the  failure  to  present  It  for 
such  a  length  of  time,  and  the  meagemess  of 
the  testimony  now  offered  to  substantiate  It 
and  then  finds  that  such  testimony,  as  to 
two  essential  facts  in  the  claimant's  case, 
to  wit,  the  extent  of  the  depredation  and 
the  amount  of  the  loss,  is  not  suf^clent  It 
is  true  the  court  does  not  find  that  the  wit- 
nesses have  sworn  falsely,  but  that  is  not  es- 
sential, even  when  that  Is  its  belief.  To  say 
that  the  testimony  Is  not  satisfactory  is  more 
polite  and  less  offensive,  and  at  the  same 
time  equally  sufficient  More  than  that  It  Is 
the  very  language  of  the  statute  (section  4): 
"But  the  claimant  shall  not  have  Judgmoit 
for  his  claim,  or  for  any  part  thereof,  un- 
less he  shall  establish  the  same  by  proof 
satisfactory  to  the  court"  We  do  not  mean  So 
to  intimate  that  the  court  in  this*case  be-S? 
lieved  that  the  witnesses  committed  perjury. 
On  the  contrary,  it  may  well  be  that  it  sim- 
ply found  the  testimony  so  confused,  so  lack- 
ing in  distinctness  and  precision,  as  to  sug- 
gest a  weakening  of  the  memory  t  lire  ugh 
lapse  of  time,  and,  therefore,  not  the  sat- 
isfactory proof  required  of  these  essential 
facts. 

We  are  not  at  liberty  to  refer  to  the  opin- 
ion for  the  purpose  of  eking  out  controlling, 
or  modifying  the  scope  of  the  findings.  Brit- 
ish Queen  Min.  Co.  v.  Baker  Silver  Min.  Co., 
139  U.  S.  222,  11  Sup.  Ct  523;  Lehnen  v. 
Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481:  Sal- 
tonstall  V.  Blrtwell.  150  U.  S.  417,  14  Sup. 
Ct  1C9.  Neither  is  this  a  case  like  U.  S.  tip 
Clark,  96  U.  S.  37.  in  which,  in  one  findinl:, 
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was  stated  the  testimony,  and,  in  another, 
the  conclusion  as  to  the  nltimate  fact,  in 
which  case  the  court  held  that  It  might  con- 
sider the  sufficiency  of  such  testimony  to  es- 
tablish that  principal  fact,  for  here  the  find- 
ing does  not  disclose  the  testimony,  but  only 
describes  its  character,  and,  without  ques- 
tioning its  competency,  simply  declares  its 
Insufficiency. 
The  Judgment  is  affirmed* 


an  IT.  s.  S61) 

BDGINGTON  ▼.  UNITED  STATES. 

(NoTember  30,  1896.) 

No.  836. 

Statutbh — Rbpbal — Ckim iNAL  Law  —  Evidbncb 

OF   Gk>OD   ChARAOTBR— COSCPBTBNOT— SOF- 

pioiBNCT  OP  Exception  to  Coahok, 

1.  Rev.  St.  §  S438,  fixing  a  penalty  for  mak- 
ing or  causing  to  be  made  any  false  deposition, 
for  the  purpose  of  obtaining  or  aiding  to  ob- 
tain payment  or  approval  of  any  claim  against 
the  United  States,  was  not  repealed  by  Rev.  St. 
§  4746,  providing  a  penalty  for  knowingly  pro- 
curing the  making  or  presentation  of  any  false 
or  fraudulent  affidavit  pertaining  to  any  pen- 
sion claim  or  other  matter  within  the  jurisdic- 
tion of  the  commissioner  of  pensions. 

2.  Evidence  of  the  general  reputation  for 
truth  of  one  accused  of  having  made  a  false 
deposition  is  competent  to  establish  a  general 
cnaracter  inconsistent  with  his  guilt;  and  it  is 
error  to  exclude  such  testimony,  upon  the  the- 
ory that  it  should  be  offered  only  after  the  de- 
fendant has  testified,  to  strengthen  his  testi- 
mony. 

3.  The  erroneous  rejection  of  competent  and 
material  evidence  is  not  cured  bv  a  suggestion 
by  the  court  that  the  evidence,  if  offered  later 
in  the  trial,  may  be  admissible. 

4.  Evidence  of  the  good  character  of  the  de- 
fendant in  a  criminal  case  may  be  considered, 
in  connection  with  the  other  evidence,  to  create 
a  reasonable  doubt  of  his  guilt.  A  charge  to 
the  effect  that  it  can  be  considered  only  when 
the  other  evidence  raises  such  a  doubt  is,  there- 
fore, erroneous. 

5.  An  exception  to  "that  part  of  the  charge  in 
stating  the  effect  of  good  character,"  made  to 
a  paragraph  of  the  charge  which  treats  only  of 
the  proper  effect  of  evidence  of  good  character, 
is  sufficient. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

At  the  March  term,  1805,  in  the  district 
court  of  the  United  States  for  the  Southern 
district  of  Iowa,  Avington  A.  Edglngton  was 
tried  and  found  guilty  of  the  crime  of  mak- 
ing a  false  deposition,  on  April  13,  1S94,  in 
aid  of  a  fraudulent  pension  claim  on  behalf 
of  his  mother,  Jennie  M.  Edgington,  claim-  I 
ing  to  be  the  widow  of  Francis  M.  Edging-  ' 
ton. 

The  indictment  was  based  on  section  5438 
§  of  the  Revised  Statutes  of  the  United  States, 
?  and  it  was  claimed,  on  behalf  of *the  defend- 
ant, that  that  section  had  been  repealed  by 
the  subsequent  enactment  of  section  4746  of 
the  Revised  Statutes,  and  was  no  longer  in 
force  at  the  time  the  indictment  was  found. 
The  motion  to  direct  a  verdict  of  not  guilty 
for  that  reason  was  overruled,  to  which  ac- 
tion of  the  court  an  exception  was  taken. 
Exceptions   were  also  taken  to  the  action 


of  the  court  in  excluding  testimony  as  to  the 
defendant's  general  reputation  for  truth  and 
veracity,  and  to  the  instruction  to  the  Jury 
upon  the  testimony  as  to  the  good  character 
of  the  defendant 

On  April  30,  1895,  judgment  was  pronoun- 
ced against  the  defendant  that  he  pay  a  fine 
of  $1,500  and  the  costs,  and  that  he  stand 
committed  to  Jail  until  said  fine  and  costs 
should  be  paid.  A  writ  of  error  was  prayed 
for  and  allowed. 

Smith  McPherson,  A.  H.  Garland,  and  R. 
O.  Garland,  for  plaintiff  in  error.  Asst  Atty. 
Gen.  Whitney,  for  the  United  States. 

Mr.  Justice  SHIKAS,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

Section  5438  of  the  Revised  Statutes  makes 
it  penal  to  make  or  cause  to  be  made,  for  the 
purpose  of  obtaining  or  aiding  to  obtain  pay- 
ment or  approval  of  any  claim  against  the 
United  States,  any  false  deposition,  knowing 
the  same  to  contain  any  fraudulent  or  ficti- 
tious statement;  and  such  offense  is  made 
punishable  by  imprisonment  at  hard  labor 
for  not  less  than  one  nor  more  than  five 
years,  or  by  fine  of  not  less  than  $1,000  nor 
more  than  $5,000.  The  statute  which  was 
carried  into  this  section  of  the  Revised  Stat- 
utes was  enacted  March  2,  1863.  12  Stat. 
686. 

Section  4746  is  based  on  a  statute  passed 
March  3,  1873  (17  Stat.  575),  and  provides  a^, 
penalty  of  a  fine  not  exceeding  $500,  or  ofg 
imprisonment  for*a  term  not  exceeding  three* 
years,   or  of   both,   for  every   person   who 
knowingly  or  willfully  in  any  wise  procures 
the  making  or  presentation  of  any  false  or 
fraudulent  affidavit  concerning  any  claim  for 
pension,  or  payment  thereof,  or  pertaining 
to  any  other  matter  within  the  Jurisdiction 
of  the  commissioner  of  pensions. 

We  are  unable  to  accept  the  contention 
that  the  latter  section  is  to  be  deemed  a  re- 
peal of  the  former.  Undoubtedly,  there  Is 
some  ground  that  is  common  to  both.  Thus, 
the  procuring  or  causing  to  be  made  a  false 
deposition  or  affidavit  in  promoting  a  fraud- 
ulent pension  claim  is  made  an  offense  by 
both  statutes.  But  the  earlier  statute  is 
wider  in  its  scope,  because  not  restricted  to 
fraudulent  pension  claims,  nor  to  merely  pro- 
curing a  false  aflidavit  to  be  made.  We 
think  the  offense  cbarpred  in  the  present  in- 
dictment, of  making  a  false  deposition  in  aid 
of  a  fraudulent  pension  claim,  is  properly 
within  section  5438,  and  not  within  section 
i746,  which  is  in  terms  applicable  only  to 
the  offense  of  procuring  another  person  to 
commit  the  offense. 

We  are  constrained  to  sustain  the  assign- 
ments which  complain  of  the  exclusion  of 
testimony  offered  to  show  defendant's  gen- 
eral reputation  for  truth  and  veracity.  It  is 
not  necessary  to  cite  authorities  to  show 
that,  in  criminal  prosecutlons,_^^^^cusc(| 
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win  be  allowed  to  call  witnesses  to  show 
tbat  his  character  was  such  as  would  make 
It  unlikely  that  he  would  be  suilty  of  the 
particular  crime  with  which  he  is  charged. 
And  as  here  the  defendant  was  charged  with 
a  species  of  the  crimen  falsi,  the  rejected 
evidence  was  material  and  competent.    This, 
Indeed,  Is  conceded  in  the  brief  for  the  gov- 
ernment; but  It  is  argued  that,  as  the  learn- 
ed judge,  in  overruling  the  offer  of  the  evi- 
dence, observed  that  the  testimony  might 
"become  proper  later  on,"  he  was  merely 
passing  on  the  order  of  proof,  his  discretion 
in  respect  to  which  is  not  reversible.     It  is 
possible,  as  suggested,  that  the  judge  thought 
that  such  evidence  should  not  be  offered  un- 
til It  appeared  that  the  defendant  had  him- 
self testified.     But  this  would  show  a  mis- 
^  conception  of  the  reason  why  the  evidence 
g  was  competent.     It  was  not  intended  to  give 
•  weight  to  the  defendaat*s  personal^testimo- 
ny  in  the  case,  but  to  establish  a  general 
character    Inconsistent    with    guilt    of  the 
crime  with  which  he  stood  charged;  and  the 
evidence  was  admissible,  whether  or  not  the 
defendant  himself  testified.    When  testimo- 
ny, competent  and  material,  has  l>een  offered 
and  erroneously  rejected,  the  error  is  not 
cured  by  a  conjectuTe  that.  If  offered  at  a 
subsequent  period  la  tue  trial,  the  evidence 
might  have  been  admitted.    It  should  also 
be  observed  that,  wlien  a  subsequent  offer 
to  the  same  effect  was  made,  the  judge  re- 
jected it  without  qualification. 

There  was  likewise  error  in  that  portion  of 
the  charge  in  which  tiie  judge  instructed  the 
jury  as  to  the  effect  that  they  should  give 
to  the  testimony  showing  the  defendant's 
good  character. 

It  is  proper  to  give  tJie  judge's  own  lan- 
guage: 

''Some  testimony  has  been  given  you  touch- 
ing the  good  character  of  the  defendant. 
When  a  man  is  charged  with  crime,  the 
courts  of  the  Unltea  States  permit  this  ques- 
tion of  good  character  to  be  introduced  to 
go  to  the  jury.  The  theory,  as  I  view  it,  Is 
a  wise  one.  If  a  man,  in  the  community 
where  he  lives,  by  his  Incoming  and  outgo- 
ing among  his  neighbors,  has  built  up  in  the 
years  of  his  life,  be  they  comparatively  few 
or  many,  a  character  among  them  for  good 
morals,  which  includes  the  uprightness  and 
excellency  of  our  general  citizenship,  it  is 
right  that  the  jury  should  know  that  fact 
It  is  of  value  to  them,  in  conflicting  cases, 
in  determining  points  in  the  case;  and  yet, 
gentlemen,  I  have  to  say  to  you  that  evi- 
dence of  good  character  is  no  defense  against 
crime  actually  proven.  If  the  defendant  in 
this  case  is  proven  guilty  of  crime  charged, 
any  good  character  borne  by  him  in  his  com- 
munity Is  no  defense.  It  must  not  change 
your  verdict;  for  the  experience  of  man- 
kind, of  all  of  us,  teaches  us  that  men  re- 
puted to  be  of  good  moral  character  In  a 
community—  Unfortunately,  sometimes,  we 
find    they    are    sadly    different    from  that 


which  they  are  reputed  to  be,  and  that  tljey 
are  committers  of  crime.  Yet  the  good  chai- 
acter  goes  to  the  jury  with  special  force 
wherever  the  commission  of  the  crime  to 
doubtful.  If  your  mind  hesitates  on  anyj 
•point  as  to  the  guilt  of  this  defendant,  then? 
you  have  the  right  and  should  consider  the 
testimony  given  as  to  his  good  character, 
and  It  becomes,  as  I  have  suggested,  or  may 
be,  of  great  importance  in  the  minds  of  the 
jury  in  the  matters  of  doubt." 

To  this  portion  of  the  charge  the  defend- 
ant's counsel  took  exception  in  the  follow- 
Ing  terms:  "We  except  to  that  part  of  the^ 
charge  in  stating  the  effect  of  good  charac- 
ter, the  defendant  claiming  that  it  should 
not  be  forced  only  in  doubtful  cases,  but 
should  be  considered  by  the  Jury,  In  connec- 
tion with  all  of  the  evidence,  as  to  whether 
or  not,  on  all  the  evidence,  there  is  a  rea- 
sonable doubt." 

Some  criticism  Is  offered  to  the  exception 
as  made  to  the  whole  paragraph,  and  thus 
coming  within  cited  cases  to  the  effect  that 
exceptions  are  not  well  taken  to  an  entire 
charge,  or  to  large  portions  of  a  charge,  if 
the  instructions  complained  of  are,  as  to  some 
of  them,  sound.  There  is  a  reasonable  rule 
that,  if  the  entire  charge  Is  excepted  to,  or  a 
series  of  propositions  contained  In  It  Is  except- 
ed to  In  gross,  the  exception  cannot  be  sus- 
tained if  there  were  a  distinct  proposition  or 
Instruction  given  that  was  sound.  Waiving 
the  question  as  to  how  far  this  rule  is  Justly 
applicable  to  the  case  of  a  charge  In  a  crimin- 
al case,  we  are  of  opinion  that.  In  the  present 
Instance,  the  criticism  is  not  well  founded. 
The  paragraph  of  the  charge  excepted  to 
does  not  contain  instructions  on  separate 
and  distinct  propositions,  some  of  which  are 
sound,  and  others  not  so.  The  subject  treat- 
ed of  In  the  paragraph  Is  the  single  one  of 
the  proper  effect  to  be  given  by  the  jury  to 
the  evidence  of  the  defendant's  good  char- 
acter. A  fair  understanding  of  the  meaning 
of  the  instruction  cannot  be  reached  with- 
out reading  and  weighing  the  entire  para- 
graph. There  would  have  been  more  room 
for  just  criticism  had  the  defendant  taken 
exceptions  to  sentences  or  phrases  detached 
from  their  connection. 

If  formally  correct,  was  the  exception  in 
question  substantially  well  taken?  Was 
the  charge,  in  the  particular  complained  of, 
a  correct  exposition  of  the  law?  ^ 

It  Is  impossible,  we  think,  to  read  the© 
charge,  without *percelvlng  that  the  leading? 
thought  in  the  mind  of  the  learned  judge 
was  that  evidence  of  good  character  could 
only  be  considered  If  the  rest  of  the  evi- 
dence created  a  doubt  of  defendant's  guilt 
He  stated  that  such  evidence  "Is  of  value 
in  conflicting  cases,"  and  that,  if  the  mind 
of  the  jury  "hesitates  on  any  point  as  to 
the  guilt  of  the  defendant,  then  you  have 
the  right  and  should  consider  the  testimony 
given  as  to  his  good  character."  ,  |  p 

Whatever  may  have  been  said  in  someJof 
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the  earlier  cases,  to  the  effect  that  OYldence 
of  the  good  character  of  the  defendant  Is  not 
to  be  considered  nnless  the  other  eyldence 
leaves  the  mind  in  doubt,  the  decided  weight 
of  authority  now  is  that  good  character, 
when  considered  In  connection  with  the  oth- 
er evidence  in  the  case,  may  generate  a  rea- 
sonable doubt.  The  circumstances  may  be 
such  that  an  established  reputation  for  good 
character,  If  It  is  relevant  to  the  issue, 
would  alone  create  a  reasonable  doubt,  al- 
though, without  It,  the  other  evidence  would 
be  convincing. 

Jupitz  T.  People,  S4  HL  616»  was  a  case 
where  the  defendant  was  indicted  for  hav- 
ing received  goods  knowing  them  to  have 
been  stolen,  and  his  counsel  requested  the 
trial  Judge  to  instruct  the  jury  that  the  evi- 
dence of  the  good  character  of  the  defendant 
for  honesty  should  have  great  weight  in  de- 
termining as  to  his  guilt  or  innocence.  This 
was  qualified  by  the  court  by  the  addition 
of  these  words:  'If  the  jury  believe  there 
is  any  doubt  of  his  guilt.*'  This  was  held 
to  be  error,  and  the  supreme  court  of  Illi- 
nois used  the  following  language: 

"The  instruction,  as  asked,  may  be  objec- 
tionable, on  account  of  the  epithet  'great'; 
but  as  tlMit  was  not  the  ground  of  the  qualifi- 
cation, but  on  the  ground,  as  is  inferable, 
that  the  court  did  not  consider  evidence  of 
good  character  of  any  weight  except  in  a 
doubtful  case.  The  more  modern  decisions 
go  to  the  extent  that,  in  all  criminal  cases, 
whether  the  case  is  doubtful  or  not,  evidence 
of  good  character  Is  admissible  on  the  part 
of  the  prisoner.  •  •  •  We  can  hardly  im- 
^agine  a  case  where  evidence  of  a  good  char- 
gacter  was  a  more  Important  element  of  de- 
♦  f  ense  than  this,  and  in  the*langua;re  of  the  in- 
struction was  entitled  to  great  weight.  Proof 
of  uniform  good  character  should  raise  a 
doubt  of  guilty  knowledge,  and  the  prisoner 
would  be  entitled  to  the  benefit  of  that  doubt 
Proof  of  this  kind  may  sometimes  be  the  only 
mode  by  which  an  innocent  man  can  repel  the 
presumption  arising  from  the  possession  of 
stolen  goods.  It  is  not  proof  of  innocence, 
althouirh  it  may  be  sufilclent  to  raise  a  douht 
of  guilt.  The  court  seemed  to  think  it  was 
entitled  to  no  weight,  unless,  taking  the  lan- 
guage used  in  its  most  favorable  aspect,  there 
was  doubt  of  his  guilt  A  strong  prima  fa- 
cie case  was  made  out  by  the  proeecution,  but 
it  was  not  conclusive.  If  the  court  bad  told 
the  Jury  that  his  good  character  should  be 
taken  into  consi deration  by  them,  and  was 
entitled  to  much  weight  a  reasonable  doubt 
of  the  prisoner's  guilt  might  have  been  raised, 
which  would  have  resulted  in  his  acquittal." 

Similar  conclusions  were  reached  In  CJom. 
V.  Leonard,  140  Mass.  470,  4  N.  E.  96;  Heine 
V.  Com.,  91  Pa.  St  145;  Romscn  v.  I'eople,  43 
N.  Y.  6;  People  v.  Garbutt  17  Mich.  28;  1 
Whart  Cr.  Iaw,  §  636. 

We  find  no  errors  disclosed  by  the  other 
asslsmments. 

The  Judgment  of  the  court  below  Is  r^ 


versed,  and  the  cause  remanded,  with  dlre^ 
tlons  to  set  aside  the  verdict  and  award  a  new 
trial. 

Mr.  Justice  BREWER  concurs  in  the  Judg- 
ment   Mr.  Justice  BROWN  dissents. 


(164  U.  S.  266) 
LALONE  et  al.  v.  UNITED  STATES. 
(November  80,  1886.) 
No.  4. 
Fraud— Falsb  Reprbsbntations  tn  Application 

POR  PeTJSTON— EVIDBNOE. 

1.  A  mere  preponderance  of  vagne  and  am- 
bifiruouB  evidence  of  allciered  fraud  in  obtaining 
a  pension  will  not  warrant  a  finding  of  such 
fraud. 

2.  On  the  Issue  of  fraud  In  obtalninp  a  pen- 
sion, which  had  been  panted  to  defendant  up- 
on his  representation  that  his  disability  resulted 
from  disease  incurred  in  the  war,  the  uncontra- 
dicted evidence  showed  that  defendant,  upon 
enteringr  the  war,  was  strong  and  healthy;  that 
he  contracted  disease  during  the  war,  was  con- 
fined for  a  time  in  a  hospital,  and  returned 
home,  after  his  discharge,  m  very  bad  health; 
and  that  subsequently  he  suffered  a  stroke  of 
paralysis,  by  which  he  was  still  afflicted.  Two 
witnesses  testified  that  after  defendant's  re- 
turn from  the  war,  they  had  seen  him  thrown 
from  his  wagon;  and  there  was  evidence  to  the 
effect  that  the  paralysis  appeared  soon  after- 
wards, and  that  it  was  the  general  speech  of 
the  community  that  it  resulted  from  the  acci- 
dent The  defendant  denied  the  occurrence  of 
such  accident  It  was  also  shown,  by  medical 
testimony,  that  such  an  accident  might  have 
caused  paralysis  much  more  readily  in  one  of 
defendant's  condition  at  the  time  It  was  al- 
leged to  have  occurred  than  in  a  healthy  per> 
son.  Had,  that  the  evidence  did  not  warrant 
a  finding  that  the  pension  was  obtained  by 
fraudulent  representations  of  the  defendant 

Appeal  from  the  (Circuit  C3ourt  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

A.  T.  Britton  and  A.  B.  Browne,  for  appel- 
lants.   SoL  Gen.  Gonrad,  for  the  United  Stateag 

•  Mr.  Justice  PECKHAM  delivered  the  ophi-^^ 
ion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  the 
United  States  to  recover  back  certain  moneys 
which  had  theretofore  been  paid  the  appellnnt 
Joseph  Lalone  upon  the  granting  of  his  ap- 
plication for  a  pension,  and  to  enjoin  the  de- 
fendant the  First  National  Bank  of  Beaver 
Dam,  Wis.,  from  paying  out  certain  moneys 
deposited  therein  by  the  appellant  Margaret 
Lalone,  the  wife  of  Joseph,  and  which  monojs 
were  alleged  to  be  part  of  those  paid  to  Jo- 
seph, and  to  enjoin  the  conveyance  of  cer- 
tain real  estate,  the  legal  title  to  which  was 
vested  In  the  defendant  Margaret  Lalone,  and 
which  plaintiff  alleged  to  have  been  purclias- 
ed  by  her  with  a  portion  of  such  moneys,  and 
to  vest  the  title  to  such  moneys  and  real  es- 
tate In  the  United  States. 

The  ground  upon  which  a  recovery  of  the 
moneys  was  sought  was  that  the  pension  bad 
been  obtained  through  the  fraudulent  acts 
and  representations  of  the  Individual  defend- 
ants. The  bill  alleged  that  the  defendant  Jo- 
seph Lalone  filed  with  the  pension  bureau*  on 
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the  19tb  of  May,  1880,  a  claim  for  a  pension 
on  account  of  partial  paralysis  due  to  disease 
and  sickness  contracted  while  senrlng  in  the 
army  during  1865;  that,  after  the  considera- 
tion of  such  claim  for  a  period  of  eight  years, 
and  until  April  21,  1888^  the  application  was 
allowed,  and  more  than  $5,000  were  paid  to 
the  applicant  as  arrearages  of  pension,  and 
the  sum  of  $30  per  month  thereafter  was  al- 
lowed. The  bill  then  alleged  that  the  partial 
paralysis,  which  Lalone  claimed  he  was  suf- 
fering from,  and  which  he  said  resulted  from 
the  disease  and  sickness  contracted  while  in 
such  army  service,  was  not  the  result  of  any 
such  cause,  and  that  Lalone*s  allegation  to 
that  effect  was  false  and  fraudulent,  and  in- 
tended to  deceive  the  officers  charged  with  the 
^duty  of  examining  and  allowing  such  claim, 
gand  that  it  did  so  deceive  them;  that  claim- 
want's  disability  •was  caused  by  and  resulted 
from  an  accident  suffered  by  him  long  subse- 
quent to  his  discharge  from  the  army;  that 
Lalone  had  turned  the  pension  moneys  re- 
ceived from  the  government  over  to  his  wife, 
Margaret  Lalone,  who  had  deposited  $5,000 
thereof  In  her  name  in  the  First  National 
Bank  of  Beaver  Dam,  Wis.,  and  had  thereaft- 
er withdrawn  all  but  about  $1,500  thereof,  and 
with  It  had  purchased  120  acres  of  land  in 
Dodge  county,  Wis.,  subject  to  an  existing 
mortgage  of  $1,300;  that  Margaret  Lalone 
had  knowledge  of  and  was  a  party  to  the 
fraud  alleged.  The  bill  asked  for  a  decree 
giving  the  United  States  the  residue  of  the 
fund  in  the  bank,  and  a  conveyance  of  the 
realty,  and  for  an  Injunction  pendente  lite. 
Upon  the  filing  of  the  bill  an  Injunction  was 
Issued.  The  Individual  defendants  each  an- 
swered under  oath,  denying  all  the  charges  of 
fraud  made  by  the  bill.  The  bank  admitted 
its  possession  of  $1,500  deposited  by  Margaret 
Lalone. 

On  the  testimony  submitted,  which  consisted 
of  the  depositions  of  many  witnesses,  the  cir- 
cuit court  rendered  a  final  decree  In  favor  of 
the  United  States  against  the  individual  de- 
fendants for  a  recovei7  of  the  amount  of  mon- 
ey received  by  them  from  such  pension  fund, 
with  Interest.  The  decree  also  provided  that 
the  bank  should  pay  the  $1,500  on  deposit 
with  it  into  the  United  States  treasury.  It 
also  ordered  the  sale  of  the  realty,  and  that 
the  proceeds  of  the  sale  should  be  applied  to 
the  payment  of  the  money  decree  agahist  the 
Lalones,  with  execution  for  any  deficiency. 

The  case  is  now  before  us  for  review.  In 
all  proceedings  Instituted  to  recover  moneys, 
or  to  set  aside  and  annul  deeds  or  contracts  or 
other  written  instruments,  on  the  ground  of 
alleged  fraud  practiced  by  a  defendant  upon 
a  plaintiff,  the  rule  Is  of  long  standing,  and  Is 
of  universal  application,  that  the  evidence 
tending  to  prove  the  fraud,  and  upon  which  to 
found  a  verdict  or  decree,  must  be  clear  and 
satisfactory.  It  may  be  circumstantial,  but 
It  must  be  persuasive.  A  mere  preponder- 
ance of  evidence,  which  at  the  same  time  la 
vague  or  ambiguous,  is  not  sufficient  to  war- 


rant a  finding  of  fraud,  and  will  not  sustain 
a  Judgment  based  on  such  finding.    The  rule^g 
obtains  In  cases  of  alleged  fraudulent  repre-g 
flentations  made  to  •an  officer  of  the  govern* 
ment,  upon  the  faith  of  which  the  officer  has 
issued  a  patent,  or  done  any  other  official  act 
upon  which  the  rights  of  the  party  making 
the  misrepresentations  may  be  founded.    This 
principle  Is  exemplified  in  U.  S.  v.  Iron  Silver 
Min.  Ck).,  128  U.  S.  673,  9  Sup.  Ct.  195,  and 
cases  cited,  and  Is  not  confined  to  cases  of 
patents  for  lands. 

Examining  the  record  In  this  case,  and  after 
perusing  the  whole  evidence  contained  there- 
in, and  having  in  mind  the  nile  above  stated, 
we  are  entirely  convinced  that  the  evidence 
on  the  part  of  the  plaintiff,  when  read  in  con- 
nection with  that  which  was  given  on  the  part 
of  the  defendants,  falls  far  short  of  the  re- 
quirements of  the  rule. 

There  are  some  facts  which  are  establish- 
ed  by  unconti-adicted  evidence  hi  the  case. 
Joseph  Lalone,  one  of  the  defendants,  and  the 
individual  to  whom  the  pension  was  granted, 
was,  at  the  time  of  his  enlistment,  a  young 
man,  of  about  'S2  years  of  age,  of  French  ex- 
traction, and  living  in  the  state  of  Wisconsin. 
In  1804  he  enlisted  as  a  private  in  one  of  the 
Wisconsin  regiments.  He  was  fauied  at  that 
time  among  his  townsmen  for  his  physical 
strength  and  perfect  health.  As  many  of  the 
witnesses  expressed  It,  he  was  one  of  the 
healthiest  men  they  ever  saw.  He  was  with 
his  regiment  in  the  army  of  Virginia,  and 
during  the  winter  and  spring  of  18(35  he  con- 
tracted a  disease,  and  was  In  the  hospital  at 
Alexandria,  in  Virginia,  sufl'ering  from  what 
was  thought  to  be  dumb  ague,  or  fever  and 
ague,  as  stated  by  some  of  the  witnesses.  He 
came  back  to  his  home  in  Wisconsin,  after 
his  discharge  In  August,  18G5,  badly  shattered 
in  health,  sickly  In  appearance,  and  to  such 
an  extent  as  scarcely  to  be  recognized  by 
some  of  his  former  friends.  His  complexion 
and  color  were  bad.  He  seemed  to  have  no 
strength  In  his  legs,  walked  In  a  trembling 
way,  and  seemed  unable  to  do  any  harti 
work.  (There  Is  some  difl^erence  of  opinion 
among  the  witnesses  as  to  the  extent  of  his 
sickness  when  he  came  from  the  army.) 
Some  time  In  the  spring  or  early  summer  of 
18G6  or  1867,  he  sutTered  from  a  stroke  of 
paralysis,  resulting  in  the  almost  complete 
loss  of  the  use  of  one  side  of  his  body,  and^ 
affecting  his  speech,  and  to  some  extent  his*'- 
mind.  From  that  tlme*nntil  the  time  of  the* 
trial  of  this  case  he  has  suITered  without  Inter- 
mission, and  with  scarcely'  any  improvement. 
In  making  his  application  for  a  pension  lu 
18<S0,he  claimed  that  tliis  paralysis  wa^  the  re- 
sult of  his  experience  In  the  army,  and  of  his 
exposure  Incident  to  army  life,  and  of  tht' 
disease  he  there  contracted.  So  far  the  t^vi- 
dence  Is  substantially  imcontradicted.  There 
is,  however,  a  conflict  in  regard  to  the  im- 
mediate cause  of  the  paralysis.  Two  wit- 
nesses upon  the  part  of  the  government,  w|i|ip 
were  boys  at  the  time  of  the  alleged  occi|r- 
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rence,  testifled  tbat  they  Baw  the  defendant 
thrown  from  his  wagon  while  driving  along 
the  road,  and  it  is  claimed  that  immediately, 
or  soon  thereafter,  the  paralysis  appeared. 
It  is  claimed  that  the  eyidence  on  the  part 
of  the  government  shows  that,  before  this  ac- 
cident, be  had  exhibited  no  signs  of  any 
paralysis,  and  that  he  had  been  fairly  ca- 
pable, from  the  time  of  his  retarn  from  the 
army  up  to  the  time  of  the  accident,  to  at- 
tend to  the  work  on  his  farm  like  any  other 
man  of  his  age.  Other  witnesses  for  the 
government  testified  to  the  general  speech  of 
people  at  that  time,  that  Lalone  had  been 
thrown  from  his  wagon,  and  had  received 
severe  Injuries,  resulting  in  paralysis,  from 
which  he  never  recovered.  On  the  other 
band,  the  individual  defendants  denied  the 
occurrence  of  any  such  alleged  accident,  con- 
tradicted the  evidence  of  the  governments 
witnesses  as  to  its  happening,  and  gave  evi- 
dence tending  to  show  that,  soon  after  his 
return  from  the  army,  Lalone  suffered  a  slight 
paralytic  stroke,  and  that  he  was  unable  to 
do  the  ordinary  work  of  the  farm  from  the 
time  of  his  return,  and  that  in  the  spring  of 
1866  he  sustained  the  last  stroke,  from  the  ef- 
fects of  which  he  never  recovered,  and  was 
then  suffering. 

Upon  a  careful  perusal  of  the  evidence,  we 
thhik  It  clearly  appears  that  Lalone  was  not 
able  to  work  on  his  farm  from  the  time  of  his 
return  as  he  had  been  accustomed  to  work  be- 
fore his  departure  for  the  army.  Many  years 
have  elapsed  since  those  events,  and  it  Is  not 
strange  that  witnesses  differ  somewhat  as  to 
Lalone's  condition  when  he  returned,  or  as 
etc  the  first  appearance  of  the  paralysis  with 
IJ  which  he  is  unquestionably  aflaicted,  and  un- 
*  der  which  he  has  suffered  and  been*almost 
helpless  for  nearly  30  years.  Whether  it  was 
the  direct  result  of  his  army  life  and  the  dis- 
ease there  contracted,  or  the  direct  and  im- 
mediate result  of  the  alleged  accident,  seems 
to  be  the  chief  subject  of  confilct  hi  the  evi- 
dence of  the  witnesses. 

It  is  unnecessary,  and  it  would  serve  no 
good  purpose  for  us,  on  this  occasion,  to  go 
into  an  extended  and  minute  review  of  the 
evidence  given  on  both  sides  of  this  case.  It 
has  been  read  with  great  care,  and  the  most 
that  can  be  said  is  that,  after  a  careful  perusal 
of  all  of  It,  there  are  some  circumstances 
shown  which  might  raise  a  doubt  as  to  wheth- 
er the  last  stroke  of  paralysis  did  not  occur 
Immediately  or  soon  after  the  alleged  acci- 
dent. We  are  not  entirely  satisfied,  from  the 
evidence,  that  the  accident  in  truth  occurred 
in  the  manner  and  to  the  extent  as  testified 
to  by  the  witnesses  who  spoke  in  regard  to  It, 
and  who  were  quite  young  boys  at  the  time 
they  alleged  that  It  happened,  which  was  al- 
most 30  years  before  the  time  they  testified. 
But,  even  if  we  were  satisfied,  from  the  evi- 
dence, tliat  the  accident  took  place  as  describ- 
ed by  these  witnesses,  we  should  still  feel  that 
the  case  on  the  part  of  the  government  had 
not  been  made  oat  with  that  deamesa  which 


is  requisite  in  order  to  base  a  finding  of  fraud. 
It  is  not,  and  cannot  be,  disputed  that  Lalone 
went  to  the  army  a  healthy  man,  and  came 
back  very  greatly  altered,  and  to  all  appear- 
ance a  very  sick  man.  It  Is  uncontradicted 
that,  while  in  the  army,  he  suffered  from 
some  very  grave  and  enervating  fever,  and 
that  he  was  treated  for  it  in  the  hospital  at 
Alexandria.  The  medical  witnesses  called  on 
the  part  of  the  government  themselves  admit 
that  paralysis  might  supervene  more  readily 
in  the  case  of  one  who  had  materially  suffered 
from  some  disease,  and  who  had  not  recov- 
ered from  its  effects,  such  as  fever  and  ague, 
than  it  might  in  the  case  of  a  healthy  man, 
—or,  as  one  of  them  said,  "Just  to  the  extent 
that  his  vital  forces  were  depressed  by  the 
disease  under  which  he  suffered  he  would  be 
Just  that  much  less  able  to  withstand  sickaess 
or  injury,— and  that,  therefore,  an  injury 
which  might  not  have  resulted  with  a  perfect-^ 
ly  well  person  In  such  injury  to  the  brain  asg 
to  cause  paralysis  might  be  followed* with* 
such  result  more  readily  in  the  case  of  a  man 
who  had  suffered  from  a  previous  illness,  and 
was  still  laboring  under  its  depressing  ef- 
fects." In  the  latter  case,  while  the  blow  or 
accident  might  be  the  direct,  immediate  cause 
of  the  paralysis,  yet  the  prior  physical  condi- 
tion of  the  subject  caused  by  ill  health  and 
exposure  in  the  army,  and  the  sickness  which 
he  endured  while  In  the  hospital  in  Virginia, 
from  which  he  was  then  suffering,  might 
fairly  be  regarded  as  a  concurring  cause  of 
such  paralysis.  It  could  not  be  said  to  be 
a  fraud,  at  any  rate,  under  such  a  state  of 
facts,  for  the  defendant  to  cUiim  that  his 
paralysis  was  caused  by  his  sickness  in  the 
army. 

It  may  be  somewhat  doubtful  as  to  what 
was  the  Immediate  cause  of  the  paralysis 
from  which  the  defendant  suffered,  and  from 
which  he  is  now  suffering,  and  probably  will 
suffer  to  the  end.  That  he  is  almost  com- 
pletely helpless,  and  has  been  all  these  years. 
Is  not  doubted.  The  trial  court,  in  the  opin- 
ion delivered  by  it,  only  went  so  far  as  to 
say  that,  on  the  whole,  it  was  satisfied  that 
the  government  had  a  preponderance  of  evi- 
dence that  the  pension  was  obtained  fraudu- 
lently, and  that  the  money  paid  on  it  should 
be  recovered  back.  This  mere  preponderance, 
as  we  have  seen.  Is  not  sufilcient  in  such  a 
case.  The  decree  In  favor  of  the  government 
must,  therefore,  be  reversed,  and  the  case  re- 
manded to  the  circuit  court  with  directions  to 
dismiss  the  bill. 


(164  U.  S.  436) 

CHAPMAN  V.  UNITED  STATES. 

(November  30,  189a) 

No.  513. 

SUPRRMB    COUKT  —  JUHIsniCTION  —  CRtMINAL   AP- 
PEALS. 

Act  Feb.  0,  1893,  §  8,  gives  to  the  supreme 
court  of  the  United  States  jurisdiction  to  re- 
view, on  appeal  or  writ  of  error,  any  final  judg- 
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ment  or  decree  of  the  court  of  appeals  of  the 
District  of  Columbia,  where  '^e  matter  In  dis- 
pnte.  exclnsiye  of  costs,  shall  exceed  the  sum 
of  $5,000.**  Bdd,  that  this  jarisdiction  does 
not  extend  to  criminal  cases. 

In  Error  to  the  Court  of  Appeals  for  the 
District  of  Columbia. 

Chapman  was  indicted  In  the  supreme 
court  of  the  District  of  Columbia  for  an  al* 
leged  violation  of  section  102  of  the  Revised 
Statutes,  in  refusing  to  answer  certain  ques- 
tions propounded  to  him  by  a  special  com- 
mittee of  the  senate  of  the  United  States,  ap- 
pointed to  investigate  charges  in  connec- 
tion with  proposed  legislation  then  pending 
In  the  senate.  To  this  indictment  the  de- 
fendant demuired,  on  the  ground,  among 
others,  that  section  102  of  the  Revised  Stat- 
utes was  unconstitutional,  and  that,  there- 
fore, the  court  was  without  Jurisdiction  in 
the  premises.  This  demurrer  was  overruled 
by  the  trial  court,  and  its  Judgment  thereon 
affirmed  by  the  court  of  appeals  of  the  Dis- 
trict. 5  App.  Cas.  D.  C.  123.  Defendant  was 
thereupon  tried  and  convicted,  and,  motions 
for  new  trial  and  in  arrest  of  Judgment  hav- 
ing been  made  and  overruled  (the  question 
of  the  constitutionality  of  section  102  being 
raised  throughout  the  proceedings),  was  sen- 
tenced to  be  imprisoned  for  one  month  in 
jail  and  to  pay  a  line  of  |100,  which  Judg- 
ment was  affirmed  on  appeal  24  Wash. 
Law  Rep.  251. 

A  writ  of  error  from  this  court  was  then 
allowed  (24  Wash.  Law  Rep.  297),  which  the 
United  States  moved  to  dismiss. 

Geo.  F.  Edmunds  and  J.  M.  Wilson,  for 
plahitiff  in  error.    Sot  Gen.  Conrad,  for  the 
9  United  States. 

•  'Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  deliv- 
ered the  opinion  of  the  court 

The  appellate  Jurisdiction  of  this  court 
rests  on  the  acts  of  congress,  and  the  ques- 
tion is  whether  we  have  Jurisdiction  to  re- 
view on  writ  of  error  a  Judgment  of  the 
court  of  appeals  of  the  District  of  Columbia 
in  a  criminal  case  under  section  8  of  the  act 
of  February  9,  1893,  establishing  that  court 
(27  Stat.  434,  c.  74).  And  the  proper  con- 
struction of  that  section  is  to  be  arrived  at 
in  the  light  of  previous  decisions  in  respect 
of  similar  statutory  provisions  conferring 
appellate  Jurisdiction. 

Section  8  of  the  act  of  February  27,  1801, 
entitled  *'An  act  concerning  the  District  of 
Columbia"  (2  Stat.  103,  c.  15),  and  creating 
a  circuit  court  for  the  District,  provided  **that 
any  dual  Judgment,  order  or  decree  in  said 
circuit  court,  wherein  the  matter  in  dispute, 
^  exclusive  of  costs,  shall  exceed  the  value  of 
^one  hundred   dollars,  may   be  re-examined 

*  and  *  reversed  or  affirmed  In  the  supreme 
court  of  the  United  States,  by  writ  of  error 
or  appeal,  whicb  shall  be  prosecuted  in  the 
same  manner,  under  the  same  regulations, 
«iid  the  same  pmoeedings  shall  be  had  there- 


in, as  is  or  shall  be  provided  in  the  case  of 
writs  of  error  on  Judgments,  or  appeals  upon 
orders  or  decrees,  rendered  in  the  circuit 
court  of  the  United  States." 

In  U.  S.  V.  More,  3  Cranch,  159,  173  (de- 
cided in  1805),  it  was  held  that  this  court 
had  no  Jurisdiction,  under  that  section,  over 
the  Judgments  of  the  circuit  court  of  the 
District  in  criminal  cases,  and  Chief  Justice 
Marsball  said:  "On  examining  the  act,  'con- 
cerning the  District  of  Columbia,*  the  court 
is  of  <^inion  that  the  appellate  Jurisdiction 
granted  by  that  act  is  confined  to  civil  cases. 
The  words,  'matter  in  dispute,'  seem  appro- 
priated to  civil  cases,  where  the  subject  in 
contest  has  a  value  beyond  the  sum  mention- 
ed in  the  act.  But,  in  criminal  cases,  the 
question  is  the  guilt  or  innocence  of  the  ac- 
cused. And,  although  he  may  be  fined  up- 
wards of  100  dollars,  yet  that  is,  in  the  eye 
of  the  law,  a  punishment  for  the  offense 
committed,  and  not  the  particular  object  of 
the  suit.** 

The  section,  as  thus  construed,  was  car- 
ried forward  in  the  subsequent  legislation 
on  the  subject,  which  is  referred  to  at  length 
and  considered  in  cases  hereafter  cited,  and 
need  not  be  again  reviewed. 

The  act  of  March  3,  1885  (23  Stat.  443,  c 
355),  consists  of  two  sections,  reading: 

"Section  1.  That  no  appeal  or  writ  of  error 
shall  hereafter  be  allowed  from  any  Judg- 
ment or  decree  in  any  s«it  at  law  or  in  equity 
in  the  supreme  court  of  the  District  of  Co- 
lumbia, or  in  the  supreme  court  of  any  of  the 
territories  of  the  United  States,  unless  the 
matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  of  five  thousand  dollars. 

"Sec.  2.  That  the  preceding  section  shall  not 
apply  to  any  case  wherein  is  involved  the 
validity  of  any  patent  or  copyright,  or  in 
which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exercis- 
ed under  the  United  States;  but  in  all  such 
cases  an  appeal  or  writ  of  error  may  be 
brought  without  regard  to  the  sum  or  value^ 
in  dispute.*'  J 

*We  have  decided  that  this  court  has  no» 
Jurisdiction  to  grant  a  writ  of  error  to  re- 
view the  Judgments  of  the  supreme  court  of 
the  District  of  Columbia  in  criminal  cases, 
either  under  the  Judiciary  act  of  March  3, 
1891  (26  Stat  826,  c.  517;  In  re  Heath,  144 
U.  S.  92,  12  Sup.  Ct  615),  or  under  the  act 
of  February  6,  1889  (25  Stat.  599.  c.  15;  Cross 
V.  U.  S.,  145  U.  S.  571,  12  Sup.  Ct  842),  or  on 
habeas  corpus  (Cross  v.  Burlce,  146  U.  S.  82, 
13  Sup.  Ct  22).  And,  although  the  validity 
of  any  patent  or  copyright,  or  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under, 
the  United  States,  was  not  drawn  in  ques- 
tion in  those  cases,  it  was  distinctly  niled, 
in  reaching  the  conclusions  announced,  that 
neither  of  the  sections  of  the  act  of  March 
8,  1885,  applied  to  any  criminal  case;  and 
Famsworth  v.  Territory  of  Montana,  129  U. 
S.  104,  9  Sup.  Cn.  253,  U.  S.  v.  Sanges,  144  U 
8.  ai(^  12  Sup.  Ct  609,  and  U.  S.  V.  More/tC 
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Cranch,  169»  were  cited  with  approval.  Cross 
v.  U.  S.,  145  U.  S.  574,  12  Sup.  Ct  842;  Cross 
V.  Burke,  146  U.  S.  87, 13  Sup.  Ot  22. 

In  Famswortb  r.  Territory  of  Montana,  In 
wlilch  it  was  claimed  that  the  validity,  of  an 
authority  exercised  under  the  United  States 
was  drawn  in  question,  it  was  held  that  the 
second  section  of  the  act  did  not  extend  to 
ci-lminal  cases,  but  that  both  sections  ap- 
plied to  cases  where  there  was  a  matter  in 
dispute  measurable  by  some  sum  or  value  in 
money.  The  view  taken  was  that  the  second 
section  contained  an  exception  or  limitation 
carved  out  of  the  first  section,  and  that  the 
words,  that  in  the  enumerated  caaes,  '*an  ap- 
peal or  writ  of  error  may  be  brought  without 
regard  to  the  sum  or  value  In  dispute,"  clear- 
ly implied  that  in  those  cases,  also,  there 
must  be  a  pecuniary  matter  in  dispute,  meas- 
urable by  some  sum  or  value,  though  not  re- 
stricted In  amount 

In  U.  S.  V.  Sanges,  referring  to  Snow  v.  U. 
&..,  118  U.  S.  a46,  6  Sup.  Ct.  1059,  we  said: 
"The  question  whether  the  provision  of  the 
act  of  March  3,  1885,  c.  355,  §  2,  authorizing 
a  writ  of  error  from  this  court  to  the  su- 
preme court  of  any  territory  In  any  case  *in 
which  Is  drawn  In  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercis- 
ed under,  the  United  States,'  extended  to 
criminal  cases,  was  then  left  open,  but  at 
October  term,  1888,  it  was  decided  In  the 
C5  negative.  Famswortb  v.  Territory  of  Mon- 
.*tana,  129  U.  S.  104,  9  Sup.  Ct  253." 
•  •  And  In  Washington  &  Q.  It  Co.  v.  District 
>f  Columbia,  146  U.  S.  227.  231,  13  Si«).  Ct  64, 
66,  it  was  said:  "Both  sections  of  the  act 
of  March  8,  1885,  regulating  appeals  from  the 
supreme  court  of  the  District  of  Columbia, 
apply  to  cases  where  there  is  a  matter  In 
dispute  measurable  by  some  sum  or  value  In 
money.  Famswortb  v.  Territory  of  Mon- 
tana, 129  U.  S.  104,  112,  9  Sup.  Ct  253,  255; 
Cross  V.  Burke,  146  U.  S.  82,  13  Sup.  Ct  22. 
By  that  act  no  appeal  or  writ  of  error  can 
be  allowed  from  any  judgment  or  decree  In 
any  suit  at  law  or  In  equity  in  the  supreme 
court  of  the  District  of  Columbia,  unless  the 
matter  in  dispute  exclusive  of  costs  shall 
exceed  the  sum  of  five  thousand  dollars,  ex- 
cept that  where  the  case  involves  the  va- 
lidity of  any  patent  or  copyright  or  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  is 
drawn  in  question,  Jurisdiction  may  be  main- 
tained Irrespective  of  the  amount  of  the  sum 
or  value  in  dispute." 

Watts  V.  Territory  of  Washington,  91  U.  S. 
580,  decided  at  October  term,  1875,  is  cited  as 
sustaining  a  different  constmction,  but  the 
point  of  decision  there  was  that  it  nowhere  ap- 
peared that  the  constitution  or  any  statute  or 
treaty  of  the  United  States  was  In  any  man- 
ner drawn  In  question,  and  the  broad  lan- 
guage of  the  opinion  was  plainly  obiter,  as 
pointed  out  in  Famswortb  v.  Territory  of 
Montana. 

The  eighth  section  of  the  act  of  February 


9,  1893,  establishing  the  court  of  appeals  of 
the  District  of  Columbia,  is  as  follows: 

"Sec  8.  That  any  final  Judgment  or  de- 
cree of  the  said  court  of  appeals  may  be 
re-examined  and  affirmed,  reversed,  or  modi- 
fled  by  the  supreme  court  of  the  United 
States,  upon  writ  of  error  or  appeal,  in  all 
causes  in  which  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  of 
five  thousand  dollars,  In  the  same  manner 
and  under  the  same  regulations  as  heretofore 
provided  for  In  cases  of  writs  of  error  on  Judg- 
ment or  appeals  from  decrees  rendered  In  the 
supreme  court  of  the  District  of  Columbia; 
and  also  in  cases,  without  regard  to  the  sum 
or  value  of  the  matter  in  dispute,  wherein  Is 
involved  the  validity  of  any  patent  or  copy-^ 
right,  or  in  which  Is  drawn  in  question  the§ 
validity  of*a  treaty  or  statute  of  or  an  authori-* 
ty  exercised  under  the  United  States." 

We  regard  this  section  and  the  act  of  1885 
as  the  same  In  their  meaning  and  legal  effect. 
The  act  of  1885  prohibits  appeals  or  writs  of 
error  unless  the  matter  in  dispute  exceeds  the 
sum  of  $5,000.  and  provides  that  the  restric- 
tion shall  not  apply  to  certain  enumenited 
cases,  "but  that  In  all  such  cases  an  appeal  or 
writ  of  error  shall  be  brought  without  regard 
to  the  sum  or  value  in  dispute." 

The  act  of  1893  allows  appeals  or  writs  at 
error  whenever  the  matter  in  dispute  exceeds 
the  sum  of  $5,000,  and  also  in  eases,  '*wlth- 
out  regard  to  the  sum  or  value  of  the  matter 
in  dispute,"  wherein  the  validity  of  any  pat- 
ent, or  copyright,  or  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United 
States,  is  drawn  in  question,  being  the  same 
cases  mentioned  in  the  second  section  of  the 
act  of  1885.  We  think,  as  that  section  clearly 
applied  to  cases  where  there  was  a  pecuniary 
matter  In  dispute,  measurable  by  some  sum 
or  value,  as  has  been  repeatedly  decided,  the 
last  clause  of  section  8  of  the  act  of  1893  must 
receive  the  same  construction.  The  meaning 
of  both  statutes  is  that.  In  the  cases  enumer- 
ated, the  limitation  on  the  amount  is  removed, 
but  both  alii^e  refer  to  cases  where  there  Is  a 
pecuniary  matter  In  dispute,  measurable  by 
some  sum  or  value,  and  they  alike  have  no  ap- 
plication to  criminal  cases.  The  suggestion 
that  because  the  punishment  for  conviction 
by  the  statute  under  which  plaintiff  in  error 
was  Indicted,  tried,  and  convicted,  embraced 
a  fine,  there  was,  therefore,  a  sum  of  money 
in  dispute,  was  disposed  of  by  Chief  Justice 
Marshall  in  U.  S.  v.  More,  supra.  We  re- 
peat the  language  of  the  chief  Justice:  "In 
criminal  cases,  the  question  is  of  the  guilt  or 
innocence  of  the  accused.  And,  although  he 
may  be  fined  upwards  of  100  dollars,  yet  that 
is,  in  the  eye  of  the  law,  a  punishmeut  for 
the  offense  committed,  and  not  tlie  particular 
object  of  the  suit." 

It  is  contended  that  the  words  ''aud  also," 

as  used  in  the  section  under  constJerjtlon,  ure 

words  "of  legal  art,"  of  **almost  immemoriaUy 

precise  and  technical  meaning,"  and  Import ^S 

*aot  a  restriction  of  matter  previously  stated,? 


PERRTNTE  v.  SLACK. 


79 


bnt  a  transition  from  wbat  had  been  previous- 
ly declared  to  a  new  and  Independent  snbject 
intended  to  stand  by  Itself. 

We  do  not  oar»  to  go  into  ttie  struggle  be- 
tween the  courts  of  king's  bench  and  common 
pleas  on  the  question  of  the  jurisdiction  of  the 
former  over  civil  actions,  which  led  to  the 
curious  device  of  the  ac  etiam,  more  particu- 
larly to  avoid  the  eflTect  of  13  Oar.  II.  St.  2, 
c.  2.  It  was  invented  in  order  to  couple,  with 
a  cause  of  action  over  which  the  court  of 
king's  bench  had  jurisdiction,  another  cause 
of  action,  over  which,  without  being  joined 
wKb  Hie  first,  the  court  would  not  have  had 
jurisdiction.  2  SelL  Prac.  Append.  625,  630; 
Surges,  Insolv.  135,  149. 

We  are  unable  to  conclude  that  congress, 
which  might  easily  have  conferred  jurisdiction 
in  plain  and  explicit  language,  resorted  to 
this  ancient  contrivance  to  effect  It 

The  argument  Is  pressed  that,  as,  by  section 
5  of  the  judiciary  act  of  1801,  cases  of  convic- 
tion of  capital  or  otherwise  Infamous  crimes, 
cases  involving  the  construction  or  application 
of  the  constitution  of  the  United  States,  or 
cases  In  which  the  constitutionality  of  any 
law  of  the  United  States  is  drawn  in  ques- 
tion, can  be  brought  to  ttls  court  directly  from 
the  district  and  circuit  courts  of  the  United 
States,  therefore  this  section  should  be  con- 
strued as  giving  the  same  right  of  review  in 
the  District  of  Columbia. 

But  we  think  the  section  too  plain  to  admit 
of  this.  No  mention  of  the  courts  of  the  Dis^ 
trict  of  Columbia  is  made  in  the  act  of  March 
3,  1801,  and  there  is  nothing  in  the  eighth  sec- 
ti<xi  to  justify  its  expansion  so  as  to  embrace 
the  provisions  of  that  act  In  re  Heath,  144 
U.  &  92,  96,  12  Sup.  Ot  615,  616. 

The  writ  of  error  was  granted  by  the  court 
of  appeals  In  this  case  with  reluctance,  as  ap- 
pears from  the  opinion  of  Chief  Justice  Al- 
vey.  In  passing  upon  the  application  therefor, 
given  In  the  record,  and  out  of  deference  to 
the  supposed  intimation  in  Re  Chapman,  156 
U.  a  211,  15  Sup.  a.  831,  and  in  Re  Belt, 
159  U.  &  95,  15  Sup.  Ct  987,  that  it  might  lie. 
It  is  quite  possible  that  the  language  used  in 
the  opinions  In  those  cases  was  somewhat  too 
ttcantionsly  worded,  but  it  was  with'  the  pur- 
•  pose,  as  the  question  was  not^raiaed  for  deci- 
sion, of  avoiding,  rather  than  expressing,  any 
views  upon  it 

We  are  of  ophilon  that  the  writ  of  error  can- 
not be  maintained.     Writ  of  error  dismissed. 


aM  U.  8.  451) 

PERRINB   et   aL    ▼.    SLACK. 

(November  30,  189G.) 

No.  549. 

SUPKRMR  COUKT— ArPKLUATB  JUUISDICTIOX— Jt'UIS- 
DICTION'AL    AMOLXT. 

The  supreme  court  of  the  United  States 
lias  no  jurisdiction  to  review  the  jud;;meut  of 
the  court  of  appeals  of  the  District  of  Coiumbiu, 
in  a  controversy  bet'ween  a  mother  and  a  testa- 
mentary guardian  involving  the  custody  of  in- 
fant children,  since  the  matter  in  dispute  can- 


not be  reduced  to  any  pecuniary  standard  of 
value,  80  as  to  determme  whether  the  jnriadie- 
tionai  amount  is  inTolved. 

In  Brror  to  the  Court  of  Appeals  of  the  Dl*}- 
trict  of  Columbia. 

J.  M,  Wilson,  Calderon  Carlisle,  and  Wm.  G. 
Johnson,  for  plaintiffs  in  en'or.  A.  S.  Worth- 
Ington  and  George  E.  Hamilton,  for  defendant 
in  error.  ^ 

to 

•Mr.  Chief  Justice  FULLER  delivered   the^ 
opinion  of  the  court. 

This  proceeding  involves  a  controversy  as  to 
the  custody  of  two  children  of  tender  yeai-s. 
Mra  Perrlne  is  the  sister  of  the  deceased  fa- 
ther of  the  children,  and  her  co-plaintiif  in 
error  is  her  husband.  She  had  the  custody 
of  the  children  under  their  father's  will.  Mis*. 
Slack,  defendant  in  error.  Is  their  mother,  and 
filed  a  petition  for  a  writ  of  habeas  coi-i)us 
In  the  supreme  court  of  the  District  of  Co- 
lumbia to  obtain  custody  of  them.  The  writ 
was  issued,  and  rutm*n  made  by  plaintiffs  in 
error,  which  was  demurred  to,  the  demun-ci 
overruled,  and  the  writ  discharged.  From 
this  judgment  Mrs.  Slack  appealed  to  the 
court  of  appeals  of  the  District  of  Columbia, 
which  reversed  the  judgment,  and  remanded 
the  case,  with  directions  to  sustain  the  de- 
murrer to  the  return,  and  to  proceed  with  the 
case  in  conformity  with  the  opinion  of  the 
court  Thereupon  a  writ  of  error,  to  operate 
as  a  supersedeas  upon  the  filing  of  a  bond  In 
the  penal  sum  of  $10,000  was  allowed,  and  the 
bond  required  was  filed  and  approved.  After 
this,  an  order  was  entered  by  the  court  of  ap^ 
peals  (the  chief  justice  dissenting,  as  he  had 
from  the  judgment)  directing  the  judge  of  the 
supreme  court  of  the  District,  who  had  en* 
tered  the  order  discharging  the  writ,  to  place 
the  children  In  the  custody  of  their  mother, 
pending  the  prosecution  of  the  writ  of  error, 
upon  her  giving  satisfactory  security.  This^ 
order  was  entered  and  complied  with,  and  tbe|J 
chlldi*en  were  taken  from  their  •aunt,  their* 
testamentary  guardian,  and  placed  In  their 
mother's  custody. 

The  situation  being  thus,  application  was 
made  to  this  court  for  the  Issue  of  a  writ  of 
supersedeas,  or  other  proper  writ,  to  the  court 
of  appeals^  or  to  the  judge  of  the  supreme 
court  of  the  District  who  had  entered  the  or- 
der, as  directed  by  that  court,  to  supersede, 
annul,  and  set  aside  the  proceedings  taken 
after  the  writ  of  error  to  this  court  had  been 
allowed  and  made  a  supersedeas.  That  ax>- 
plication  having  been  submitted,  we  found 
It  necessary  to  request  counsel  to  file  briefs 
on  the  question  of  the  jurisdiction  of  this  court 
to  entertain  the  writ,  and  this  has  boon  done. , 

Wu  ore  of  opinion  that  the  writ  of  error  will 
not  lie.  The  controversy  is  between  the 
mother  and  the  testamentary  guardian  of  tlie 
infant  children,  each  claiming  the  ri^rht  to 
their  custody  and  care,  and  the  matter  in  dis- 
pute Is  of  such  a  nature  as  to  be  incapable  of 
being  reduced  to  any  pecuniary  standarddf 
value.     Barry  v.  Merceln,  5  How.  103.^OQlC 
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For  the  reasoiiB  g^iven,  and  on  tbe  authorl- 
ties  cited  In  Chapman  t.  U.  S.,  17  Sup.  Gt  76» 
we  hold  that  this  conrt  has  no  jurisdiction  to 
review  the  Judgments  of  the  court  of  appeahi 
under  such  circumstances,  and,  as  the  writ  of 
error  must  be  dismissed,  we  ought  not  to  con- 
sider the  question  whether  the  action  of  the 
court  of  apiieals,  after  the  writ  of  error  had 
been  granted  and  the  judgment  of  that  court 
superseded,  was  improvident  or  not. 

Writ  of  error  dismissed. 


(164  U.   S.  UT) 

CENTRAL   RAILROAD   ft  BANKING  CO. 

et  aL  V.  WRIGHT,  Comptroller  General. 

(November  30,  1896.) 

No.  300. 

Taxatio^t— Railroad  Companibs  —  Cottstruotion 

OF  Charter  —  Reservation  of  Right 

OP  MuKioiPAL  Taxation. 

1.  Act  Ga.  Dec.  14,  1835,  amending  the  char- 
ter Of  the  Central  Raihroad  &  Banking  Com- 
pany, provides  (section  18)  that  the  **railroad 
and  the  appurtenances  of  the  snme**  sball  not 
be  taxed  higher  than  one-half  of  1  per  cent,  up- 
on its  annual  net  Income,  and  that  "no  munic- 
ipal or  other  corporation  shall  have  power  to 
tax  the  stock  of  said  company,  but  may  tax  any 
property,  real  or  personal,"  of  the  company,  in 
the  ratio  of  taxation  of  like  property.  Hdd, 
that  the  power  of  cities  and  conntles  through 
which  the  road  passed  to  tax  its  property  ex- 
tended to  all  property  of  the  road  within  their 
jurisdiction,  and  was  not  limited  to  property 
not  included  in  the  terms  'Railroad  and  appur- 
tenances.*' 

2.  A  provision,  in  the  charter  of  a  railroad 
company,  that  the  railroad  and  its  appur- 
tenances shall  not  be  taxed  higher  than  a  fixed 
rate,  followed  by  provisions  regulating  the  tax- 
ation of  the  property  of  the  company  by  munic* 
ipal  corporations,  amounts  to  a  limitation  on 
stPte  taxation. 

3.  A  provision,  in  the  charter  of  a  railroad 
company,  denying  to  municipal  corporations  the 
power  to  tax  its  "stock,"  but  giving  them  pow« 
er  to  tax  "any  property,  real  or  personal,  of 
the  company,  is,  in  effect,  a  denial  of  power  to 
tax  the  shares  of  stock  in  the  hands  of  stock- 
holders. 

4.  The  power  of  a  county  to  tax  the  property 
of  a  railroad  company,  under  a  provision  in  the 
charter  of  the  company  giving  the  power  of  tax- 
ation to  municipal  corporations,  is  not  affected 
by  the  fact  that  the  charter  was  granted  be- 
fore the  county  was  organized  as  a  municipal 
corporation. 

Appeal  from  the  Circuit  Court  of  the  Unlt- 
Q^ed  States  for  the  Southern  District  of 
•J  Georgia. 

•  •This  was  an  intervening  petition  filed  by 
William  A.  Wright,  comptroller  general  of 
the  state  of  Georgia,  praying  that  the  receiv- 
ers of  the  Central  Railroad  &  Banking  Com- 
pany, appointed  in  a  suit  for  the  foreclosure 
of  a  mortgage  to  the  Farmers'  Loan  &  Trust 
Company,  be  required  to  pay  him  certain 
taxes  said  to  be  due  by  the  corporation,  for 
the  year  1891,  upon  its  property  in  different 
counties  and  cities  upon  the  line  of  its  road 
in  the  state  of  Georgia,  which  taxes  were 
claimed  to  be  a  lien  upon  the  property  of  the 
road. 
The  taxes  were  assessed' in  pursuance  of 


certain  acts  of  the  general  assembly,  passed  in 
1889  and  1890,  authorizing  counties  and  cit- 
ies to  tax  railroad  property.  The  taxes  were 
levied  upon  the  railroad  and  appurtenances 
of  that  portion  of  the  Central  Railroad  be- 
tween Savannah  and  Macon,  and  included  no 
other  property  of  the  company.  The  defend- 
ants claim  the  taxes  to  be  invalid,  upon  the 
ground  that  the  railroad  and  its  appurtenances 
over  that  part  of  the  line  from  Savannah  to 
Macon  were  subject  only  to  a  taxation  of  one- 
half  of  1  per  cent  upon  the  net  annual  in- 
come of  the  road,  and  that  the  acts  of  1889 
and  1890,  in  so  far  as  they  authorized  the 
taxation  of  its  property  by  counties  and  oth- 
er municipalities,  impaired  the  obligation  of 
the  original  contact  of  the  state  contained 
in  its  charter,  and  were,  therefore,  void. 

The  circuit  court  was  of  opinion  that  the 
taxes  were  properly  levied,  and  made  a  de- 
cree for  their  payment  by  the  receivers,  and 
from  that  decree  the  corporation  and  its  re- 
ceivers appealed  to  this  coinrt. 

A.  R.  Lawton,  for  appellants.  J.  M.  Ter- 
rell, for  appellee. 

Mr.  Justice  BROWN,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court  S 

*This  case  raises  the  question,   frequenUy? 
presented  to  this  court,  of  the  power  of  a 
state  to  impose  upon  a  corporation  a  tax  not 
provided  for  or  contemplated,  nor  yet  express- 
ly forbidden,  in  its  original  charter. 

The  defendant  corixwation  was  chartered  in 
1833  (Laws  Ga.  1833,  p.  216)  under  the  name 
of  the  Central  Railroad  &  Canal  Company^ 
**for  the  purpose  of  opening  a  canal  or  rail- 
road communication  from  the  city  of  Savan- 
nah to  the  interior  of  the  state."  The  sev- 
enth section  declared  that  **the  said  canal  or 
railway,  and  the  appurtenances  of  the  same, 
shall  not  be  subjected  to  be  taxed  higher 
than  an  half  per  cent,  upon  its  annual  net  in- 
come." On  December  14,  1835,  the  general 
assembly  passed  an  amendatory  act  (Laws 
1835,  p.  217),  under  which  the  road  was  con- 
structed, changing  the  name  to  the  Central 
Railroad  &  Banking  Company,  and  giving 
it  certain  l)anking  powers  and  privileges. 
The  eighteenth  section  of  this  act  provided 
that  **the  said  railroad,  and  the  appurtenances 
of  the  same  shall  not  be  subjected  to  be  tax- 
ed higher  than  one-half  of  one  per  centum 
upon  its  annual  net  income,  and  no  municipal 
or  other  corporation  shall  have  power  to  tax 
the  stock  of  said  company,  but  may  tax  any 
property,  real  or  personal,  of  the  said  com- 
pany, within  the  Jurisdiction  of  said  corpora- 
tion in  the  ratio  of  taxation  of  like  propeity." 

No  other  act  affecting  the  question  at  Issue 
was  passed  until  1889,  when  the  general  as- 
sembly provided  a  general  system  of  taxa- 
tion of  railroad  property  in  each  of  the  coun- 
ties of  the  state  through  which  the  railroads 
ran,  and  required  the  various  companies  to 
make  annual  returns  to  the  comptroller  gen» 
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eral,  under  the  oath  of  the  president  or  chief 
executive  ofQcer,  and  enacted  that  they 
■honld  be  subjected  to  taxation  In  every 
county  through  which  their  roads  might 
pass.  Other  sections  of  the  act  provided 
how  the  amounts  should  be  assessed  and 
paid,  and  the  manner  of  Issuing  execution  in 
the  event  they  were  not  paid. 

By  another  act,  approved  December  24, 
1890,  railroad  companies  were  subjected  to 
taxation  upon  their  property  located  in  the 
^different  towns  and  cities  of  the  state, 
g  By  reason  of  the  fact  that  all  of  the  prop- 
•  erty  and  effects  of  •the  Central  Railroad  & 
Banking  Company  were  in  the  hands  of  re- 
ceivers, appointed  by  the  circuit  court  of  the 
United  States,  under  certain  bills  filed  to 
foreclose  a  mortgage  to  the  Farmers*  Loan  & 
Trust  Company,  the  comptroller  general  was 
unable  to  collect  such  taxes  by  the  ordinary 
process  of  levy  and  sale,  and  therefore  filed 
his  petition  against  such  receivers,  praying 
that  they  might  be  required  to  pay  him  the 
taxes.  Under  the  acts  of  1889  and  1890  the 
corporation  made  the  returns  required,  and 
paid  such  taxes  as  were  assessed  upon  those 
parts  of  its  property  which  were  admitted  to 
be  subject  to  taxation,  but  contended  that, 
as  to  its  original  line  between  Savannah  and 
Macon,  It  could  not  be  taxed,  either  by  the 
state  or  by  Its  municipalities,  at  a  greater 
rate  than  one-half  of  1  per  cent  upon  iis 
net  annual  income. 

In  section  18  of  the  act  of  1835,  above  cited, 
there  Is  an  express  prohibition  against  the 
municipal  taxation  of  the  ''stock"  of  the 
company,  and  an  express  permission  to  tax 
any  ••property"  of  the  company  within  the 
Jurisdiction  of  the  corporation.  The  real 
question  is  whether  these  two  clauses  can  be 
reconciled,  and  each  given  its  proper  effect. 
The  position  of  the  railway  company,  in  this 
connection,  is  that  the  railroad  and  Its  ap- 
purtenances may  not  be  taxed,  either  by  the 
state  or  by  municipalities  or  counties,  at  a 
greater  rate  than  one-half  of  1  per  cent  up- 
on its  net  annual  Income;  that,  this  amount 
having  been  paid,  the  power  to  tax  the  rail- 
road and  its  appurtenances  has  been  ex* 
hausted;  that  the  permission  given  the  mu- 
nicipalities to  tax  the  property  of  the  com- 
pany applies  only  to  such  property  as  is  not 
Included  in  the  term  ••railroad  and  appurte- 
nances,** and  must  have  been  intended  to 
include  such  property  as  the  corporation,  by 
virtue  of  its  banking  powers,  could  purchase 
or  might  receive  in  satisfaction  of  debts.  It 
is  further  contended  that  the  prohibition  of 
the  taxation  of  the  stock  applies  equally  to 
the  property  represented  by  the  stock. 

In  support  of  this  contention  we  are  cited 

to  certain  decisions  holding  that  a  tax  upon 

the  "property"  of  a  railway  company  is  with- 

P4  in  the  prohibition  of  a  tax  upon  the  "stock** 

Sof  the  company;    in  other   words,   that  a 

•  tax  upon  the  property  •is  a  tax  upon  the 

stock.     In  examining  these  cases,  however, 

it  will  be  found  that  the  words  "stock,**  or 
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''capital  stock,**  were  used  in  the  sense  ot 
the  "capital,**  the  ••plant,"  or  the  ••property" 
of  the  company,  and  not,  as  in  this  statute, 
in  the  sense  of  "stock,"  or  "shares  of  stock," 
as  distinguished  from  the  property  of  the  com- 
pany. Thus,  hi  Rome  R.  Co.  v.  Mayor,  etc., 
of  Rome,  14  Ga.  275,  there  was  an  attempt 
made  to  levy  a  tax  upon  the  property  of  the 
Rome  Railroad  Company  within  the  corpo- 
rate limits  of  the  city  of  Rome.  There  was  a 
provision  in  the  charter  that  the  ••stock"  of 
the  company  should  '•not  be  liable  to  any 
tax,  duty  or  Imposition  whatever,  unless 
such,  and  no  more,  as  is  now  in  the  banks 
of  this  state.**  The  tax  was  held  to  be  in- 
valid. As  it  appeared  in  this  case  that  a 
certain  part  of  the  stock  of  the  company, 
which  was  on  deposit  in  the  bank,  was  ex- 
pressly i>ermitted  to  be  taxed.  It  was  ap- 
parent that  the  word  ''stock"  was  used  in 
the  sense  of  ''property,"  and  that  the  mon- 
ey of  the  company  on  deposit  in  the  banks 
was  intended  to  be  distinguished  from  its 
other  property. 

So,  also,  in  State  v.  Hood,  15  Rich.  Law, 
177,  a  charter  of  a  railroad  company  exempt- 
ing the  "stock"  of  a  railroad  company  from 
taxation  was  held  also  to  exempt  its  •'gross 
Income,"  as  the  income  was  only  an  acces- 
sory of  the  stock,  which  was  an  aggregate  of 
the  property  and  effects  of  the  corporation. 

Indeed,  the  general  tenor  of  the  authorities 
is  to  the  effect  that,  where  there  is  a  general 
exemption  of  the  stock  or  capital  stock  of  a 
corporation,  without  other  explanatory  words, 
the  exemption  applies  equally  to  the  property 
of  the  corporation  represented  by  its  shares 
of  stock.  Gordon  v.  Mayor,  etc.,  5  Gill,  231; 
Mayor,  etc.,  of  Baltimore  v.  Baltimore  &  O. 
R.  Co.,  6  Gill,  288;  State  v.  Cumberland  & 
P.  R.  Co.,  40  Md.  22;  President,  etc.,  of  the 
Town  of  Connersville  v.  Bank  of  Indiana,  16 
Ind.  105;  Town  of  New  Haven  v.  City  Bank 
of  New  Haven,  31  Conn.  106;  Railroad  Co. 
V.  Shacklett,  80  Mo.  550.  And,  in  Central 
Railroad  &  Banking  Co.  v.  Georgia,  92  U.  S. 
665,  it  was  held  by  this  court  that,  in  view  of 
the  eighteenth  section  of  the  act  of  1835,  the 
state  Itself  could  not  tax  the  property  of  thcj, 
Central  Railroad  &  Banking  Company  be-g 
tween^Savannah  and  Macon  beyond  one-half » 
of  1  per  cent  upon  its  annual  net  income,  not- 
withstanding that,  in  1872,  it  had  become 
consolidated  with  the  Macon  &  Western  Rail- 
road Company,  whose  charter  did  not  possess 
such  Immunity  from  taxation. 

The  only  embarrassment  In  the  case  arises 
from  a  decision  of  the  supreme  court  of 
Georgia  in  the  case  of  Ordinary  of  Bibb  Co. 
V.  Central  Railroad  &  Banking  Co.,  40  Ga. 
646.  It  appeared  in  this  case  that  the  or- 
dinary of  Bibb  county  endeavored  to  levy  a 
tax  upon  the  property  of  railroad  cornpanlrs 
having  their  termini  in  Macon,  and  it  was 
submitted  to  the  Judge  of  the  Macon  circuit 
to  decide  whether,  under  its  charter,  the  com- 
pany could  be  taxed  for  county  purposes,  or 
was  If  able  for  any  other  tax  than  one-half  of 
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1  per  cent  upon  Its  animal  net  income.  The 
judge  held  that  so  mncb  of  tbe  property  as 
was  necessary  and  proper  for  sustaining  tlie 
railroads  was  exempt  from  tbe  county  tax, 
but  tluit  snch  of  its  real  estate  as  was  not 
improved  and  in  use  was  subject  to  be  taxed 
until  K  was  improved  and  used  for  railroad 
purposes.  Both  parties  appealed  to  the  su- 
preme court  of  the  state. 

The  headnote  of  the  case  in  that  court  in- 
dicates the  ruling  of  the  court  to  liave  been 
that  all  the  property  of  the  company  that  was 
necessary  and  proper  for  laying,  building, 
and  sustaining  the  railroad  constituted  a 
part  of  its  capital  stock,  and  was  not  liable 
to  be  taxed  in  any  other  manner  than  was 
specified  in  its  charter;  but  that  any  other 
property  owned  by  the  company,  which  was 
not  necessary  for  that  purpose,  might  be  tax- 
ed by  the  county  or  other  corporation  in  the 
ratio  of  taxation  of  like  property.  The  state- 
ment of  the  headnote,  however,  is  not  borne 
ouft  by  an  examination  of  the  opinions.  The 
court,  which  then  consisted  of  three  members, 
was  unanimous  in  reversing  the  judgment  of 
the  court  below,  but  each  gave  a  different 
reason  for  his  opinion.  Mr.  Justice  Warner, 
who  delivered  the  first  opinion,  held  that  the 
stock  of  the  company  consisted  of  its  capital. 
Invested  in  such  property  as  waa  necessary 
and  proper  for  conducting  Its  business,  and 
was  not  liable  to  be  taxed  in  any  other  man- 
0)ner  than  was  specified  in  the  charter,  either 
gby  the  state  or  by  the  county  corporation; 
•  but  *that  any  other  property  owned  by  It, 
which  was  not  necessary  and  proper  for  rail- 
road purposes,  might  be  taxed  in  the  ratio  of 
taxation  of  like  property,  Mr.  Justice  McCay 
concurred  upon  the  ground  that,  under  the 
laws  of  Georgia  as  they  then  existed,  no  coun- 
ty tax  could  be  collected  upon  any  property 
not  taxed  by  the  state;  that,  although  the 
state  had  expressly  reserved  the  right  to  au- 
thorize municipal  and  other  corporations  to 
tax  for  local  purposes  the  property  of  the 
company,  it  had  not  by  any  law  been,  as  yet, 
conferred  on  the  counties.  Chief  Justice 
Brown,  on  the  other  hand,  held  that,  although 
tbe  state  had  relinquished  her  right  of  taxa- 
tion beyond  a  percentage  upon  the  income, 
the  company  liad  expressly  agreed  that  a  mu- 
nicipal or  other  corporation  might  tax  any 
property  of  the  company  within  its  jurlsdie- 
tiou;  that  such  property  was  not  limited  to 
such  as  the  company  might  have  purchased  In 
payment  of  debts,  and  the  like,  which  was  not 
appurtenant  to  the  road;  but  that  the  mu- 
nicipal corporation  through  which  the  road 
rjin  might  tax  any  of  its  property,  real  or  per- 
Honal,  in  the  ratio  of  taxation  imposed  on  any 
otlior  like  property.  But  he  was  further  of 
opinion  that  that  power  had  not  been  exer- 
cised as  to  any  part  of  the  property  of  the 
company  not  subject  to  a  state  tax,  that  the 
rounty  was  only  authorized  to  levy  a  percent- 
age on  the  state  tax,  and  that,  as  the  9tate 
was  not  authorized  to  levy  a  tax  upon  the 
road  and  its  appurtenances,  and  none  such 


had  been  levied,  there  was  no  state  tax  npon 
which  the  coun^  could  assess  a  percentage. 

If  the  opinion  of  Mr.  Justice  Warner  had 
been  the  opinion  of  the  court,  it  would  have 
been  difiicult  to  avoid  the  conclusion  that  this 
was  a  construction  of  the  charter  which  would 
have  been  bhiding  upon  the  federal  court,  as 
it  held,  in  effect,  that  the  law  taxing  the  prop- 
erty of  the  railroad  impaired  the  obligation 
of  the  contract  contained  in  the  charter.  But 
his  opinion  was  not  the  opinion  of  the  court, 
but  of  only  one  of  its  three  members.  The 
opinion  of  the  court  was,  simply,  that  the  ac- 
tion  of  the  court  below  should  be  reversed  for 
reasons  in  which  no  two  of  its  members  con- 
curred. 

As  our  attention  has  not  been  called  to  anyg 
later  case  ln*the  supreme  court  of  the  state  of  • 
Georgia  which  gives  a  different  construction 
to  the  charter  of  this  road,  we  consider  our- 
selves at  liberty  to  deal  with  the  question  pre- 
sented in  this  case  as  an  original  one  to 
which  the  supreme  court  of  the  state  has  not 
given  an  answer. 

In  this  aspect,  we  can  have  no  doul>t  what- 
ever of  the  power  of  municipalities  to  do  ex- 
actly what  tbe  charter  authorized  than  to  do, 
namely,  to  tax  any  property,  real  or  personal, 
of  the  company  within  the  jurisdiction  of  the 
corporation,  in  the  ratio  of  taxation  of  like 
property.  While,  as  atwve  stated,  the  word 
"stock"  has  sometimes  been  held  to  include 
the  property  of  the  corporation  represented  by 
its  stock,  this  Is  true  only  when  the  context 
does  not  require  a  different  construction.  The 
distinction  was  clearly  stated  by  Chief  Jus- 
tice Waite  in  Railroad  Cos.  v.  Gaines,  97  U. 
S.  697,  In  which  the  charter  of  a  railroad  com- 
pany provided  that  **the  capital  stock  of  said 
company  shall  be  forever  exempt  from  taxa- 
tion, and  the  road,  with  all  Its  fixtures  and 
appurtenances.  Including  workshops,  machin- 
ery and  vehicles  of  transp<Mrtatlon,  shall  be 
exempt  from  taxation  for  the  period  of  twen- 
ty years  from  the  completion  of  the  road  and 
no  longer.*'  It  was  Insisted  by  the  road  that 
the  term  *'capital  stock"  must  be  held  to 
signify  tbe  property  purchased  therewith  and 
represented  thereby,  and  that  It  necessarily 
followed  that  the  perpetual  exemption  of  the 
stock  from  taxation  extended  to  such  prop- 
erty, and  that  full  effect  might  be  given  to 
the  charter  by  exempting  for  a  limited  period 
such  property  as  waa  purchased  or  construct- 
ed with  money,  not  constituting  a  part  of  the 
fund  subscribed  by  the  corporators,  but  bor- 
rowed pursuant  to  the  power  which  the  char- 
ter conferred  upon  tbe  company.  In  deliv- 
ering tbe  opinion  of  the  court,  Mr.  Chief  .lus 
tlce  Waite  said  tliat  there  were  undoubtedly 
many  cases  to  be  found,  in  this  and  other 
comts,  where  it  had  been  heid  that  an  ex- 
emption of  the  capital  stock  from  taxation 
was  equivalent  to  an  eiemptlon  of  the  prop- 
erty into  which  the  capital  had  been  convert- 
ed. But,  in  all  these  cases,  the  question  had 
turned  upon  the  effect  to  be  given  to  the 
tenn  "capital,"  or  "capital  stock,"  as  used 
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*  in  thc^partlcalar  cbarter  under  conalderatian, 
ADd  that»  wben  the  property  bad  been  ex- 
empted by  reason  of  the  exemptl<«  of  tbe 
capital,  it  bad  been  because*  taking  tbe  wbole 
cbarter  together,  It  was  apparent  that  the  leg- 
islature so  intended.  '*Thu8,  the  capital  stocic 
of  a  bank  usually  consists  of  money  paid  in 
to  be  used  in  banking,  and  an  exemption  of 
such  capita]  stock  from  taxation  must  al- 
most necessarily  mean  an  exemption  of  the 
securities  into  which  the  money  had  been  con- 
certed in  the  regular  course  of  a  banking  busi- 
ness. And,  in  general,  an  exemption  of  cap- 
ital stock,  without  more,  may,  with  great 
propriety,  be  considered,  under  ordinary  cir- 
cumstances, as  exempting  that  wtdch,  in  the 
legitimate  operations  of  the  corporation, 
comes  to  represent  the  capital."  It  was  held, 
however,  that  in  that  particular  case  it  could 
not  hare  been  understood  that  the  property 
was  to  represent  the  capital  for  the  purpoi^es 
of  taxation,  and  that  such  property  was  tax- 
able under  the  original  charter  at  the  expira- 
tion of  20  years  from  the  completion  of  the 
road. 

The  same  construction  was  given  to  a  sim- 
ilar provision  of  the  charter  of  the  Cairo  & 
Pulton  Railroad  Company  in  Railroad  Co.  v. 
Loftin,  tt8  U.  S.  559.  So,  In  Bank  of  Com- 
merce V.  Tennessee,  104  U.  S.  493,  where  a 
bank  was  required  to  ••pay  to  the  state  an  an- 
nual tax  of  one-half  of  one  per  cent  upon 
each  share  of  capital  stock.  In  lien  of  all  oth- 
er taxes,"  and  was  also  allowed  to  "pur- 
chase and  hold  a  lot  of  ground"  for  Its  place 
of  business,  and  hold  such  real  property  as 
might  be  conveyed  to  it  to  secure  its  debts, 
it  was  held  that  the  Immunity  from  taxation 
extended  only  to  so  much  of  the  building  as 
was  requh^d  by  the  actual  wants  of  the  bank 
to  carry  on  Its  business.  JSee,  also,  Wiggins 
Perry  Co.  v.  City  of  East  St  Louis,  lOT  U.  S. 
305,  2  Sup.  Ct.  257,  and  Tennessee  v.  Whlt- 
worth,  117  U.  S.  129.  6  Sup.  Ct  645. 

From  a  review  of  these  cases,  It  Is  evident 
that  while,  in  the  absence  of  any  words  show- 
ing a  different  intent,  an  exemption  of  tbe 
stock  or  capital  stock  of  a  corporation  may 
imply,  and  carry  with  It  an  exemption  of  the 
property  in  which  such  stock  is  Invested,  yet, 
if  the  legislature  uses  language  at  variance 

Swith  such  Intention,  the  courts,  which  will 
gg  never  presume  a  purpose  to  exempt  any  prop- 

•  erty  from  its  Just  share  of  •the  public  burdens, 
win  construe  any  doubts  which  may  arise  as 
to  the  proper  Interpretation  of  the  chartpr 
against  the  exemption. 

In  the  eighteenth  section  of  the  charter  un- 
der consideration  there  are  three  clauses 
which  cover  the  question  of  taxation.  First, 
the  railroad  and  its  appurtenances  shall  not  be 
subject  to  be  taxed  higher  than  one-half  of  1 
per  centum  upon  its  annual  net  income;  sec- 
ond, no  municipal  or  other  corporation  shall 
have  the  power  to  tax  the  stock  of  said  cor- 
poration; third,  but  such  municipal  or  other 
corporation  may  tax  any  property,  real  or  per- 
sonal, of  the  said  company,  within  the  Juris- 


diction of  said  corporation,  in  the  ratio  of 
taxation  of  like  property.  The  first  clause 
was  obviously  intended  as  a  limit  upon  state 
taxation;  the  second,  as  a  prohibition  upon 
the  powers  of  municipalities  to  tax  the  shares 
of  stock  held  by  its  citizens;  the  third,  as  an 
express  permission  to  tax  any  propeity  of  the 
company  within  its  Jurisdiction  for  local  pur- 
poses. If,  as  insisted  by  the  defendants,  this 
permission  were  limited  to  the  taxation  of 
property,  belonging  to  the  company,  other 
than  the  railroad  and  its  appurtenances,  the 
clause  would  be  meaningless,  since  the  first 
clause,  limiting  taxation  to  a  percentage  upon 
the  Income,  applies  only  to  the  railroad  and 
its  appurtenances,  and  leaves  to  the  state  it- 
self, as  well  as  to  its  municipalities,  the  power 
to  tax  property  received  by  the  corporation  in 
satisfaction  of  debts,  or  otherwise,  for  pur- 
poses disconnected  with  the  business  opera- 
tions of  the  railroad.  Full  effect  can  be  given 
to  these  three  clauses  only  by  sustaining  the 
right  of  the  municipalities  to  tax  any  prop- 
erty of  the  company  within  their  Jurisdiction. 
Indeed,  the  argument  made  hei-e  was  the  very 
one  made  in  connection  with  the  somewhat 
similar  clause  in  Railroad  Cos.  v.  Gaines,  97 
U.  S.  697,  and  held  to  be  unsound. 

In  the  state  of  Georgia  there  seems  to  have 
been,  prior  to  the  act  of  1889,  some  efforts 
made  to  subject  the  property  of  this  road  to 
municipal  taxation,  which  were  Ineffectual  by 
reason  of  the  legislature  falling  to  provide  the 
proper  machinery  for  the  assessment  and  col- 
lection of  such  taxes;  and,  as  late  as  1883.  It^ 
^was  held  that  Its  system  of  taxation  virtually « 
*excluded  counties  and  municipal  corporations*? 
from  levying  a  tax  upon  It  for  county  or  mu- 
nicipal purposes  by  making  no  provision  for 
the  assessment  and  collection  of  such  taxes. 
County  of  Houston  v.  Central  R.  R.,  72  Ga, 
211.  This  defect  seems  to  have  been  supplied 
by  the  Acts  of  1889  and  1890,  and  we  see  no 
reason  why  the  system  of  taxation  provided 
by  these  acts  Is  not  valid,  and  consistent  with 
the  charter. 

We  regard  it  as  quite  immaterial  that,  when 
the  act  of  1835  was  passed,  a  county  was  not 
a  municipal  corporation,  or.  Indeed,  a  corpora- 
tion at  all.  The  power  given  by  the  eight- 
eenth section  not  only  extends  to  municipal 
but  to  other  corporations,  by  which  was  evi- 
dently intended  other  corporations  with  power 
to  tax  for  local  purposes.  If,  for  Instance, 
cities  were  reorganized  under  the  names  of  l)or- 
oughs  or  taxing  districts,  the  power  of  taxa- 
tion, so  far  as  this  section  is  conceraed.  would 
pass  to  the  same  corporation  under  its  new 
name,  if  the  legislature  so  directed;  and  the 
fact  that  no  corporations  existed  In  18."5  un- 
der the  names  of  boroughs  or  taxing  districts, 
would  not  affect  the  question.  The  essential 
thing  reserved  was  the  power  to  tax  for  local 
purposes,  by  whatever  corporation  then  exist- 
ed, or  should  thereafter  he  callad  into  being, 
for  municipal  purposes.  The  legislature  could 
not  then  foresee  what  corporations  mlKht 
thereafter  be  established  for  municipal  puHC 
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poees,  and  It  would  be  frittering  away  Ub 
whole  object  to  limit  it  to  corpoxations  then 
existing. 

The  decree  of  the  court  l)elow  was  dead/ 
right,  and  it  is  therefore  affirmed. 


(164  U.  S.  282) 

UNITED  STATES  t.  DBLANBY, 
(NoTember  80,  1896.) 
No.  498. 
Rbqisteb  and  Rbcbxvbr  of  Lakd  Offioh— Com- 
pensation—Sbrticbs  IN  E8TABLI8HIHO  OfFIOB. 
Where  one  appointed  register  and  receiver 
of  a  newly-created  land  oflBce  engages,  at  re- 
qoest  of  the  commissioner  of  the  general  land 
office,  in  the  work  of  seeming  and  fitting  up 
rooms  to  be  occupied  by  the  office,  advertising 
the  date  of  its  opening,  as  required  by  law,  and 
doing  snch  other  work  as  is  necessarily  inci- 
dental to  the  opening  of  the  office,  he  has  ''en- 
tered upon  the  discharge  of  his  duties,"  within 
the  meaning  of  Rev.  St  §  2243,  which  provides 
that  the  compensation  of  registers  and  receivers 
shall  be  computed  from  the  time  they  enter  up- 
on the  discharge  of  their  duties. 

Appeal  from  the  Oomt  of  Claims. 

Asst.  Atty.  Qen.  Dodge  and  George  H.  Gor- 
man, for  the  United  States.  John  C.  Cbaney, 
L.  T.  Michener,  and  W.  W.  Dudley,  for  appel- 
lee. 

Mr.  Justice  PECKHAM  deliyered  the  opin- 
ion of  the  court 

This  is  an  appeal  from  the  court  of  claims. 
It  inyolves  simply  the  question  as  to  the  right 
of  the  appellee  to  compensation  as  register 
and  recelyer  of  the  land  office  at  the  dty  of 
Oklahoma,  in  the  Territory  of  Oklahoma, 
from  the  18th  of  July  to  the  Ist  of  September, 
1890. 

It  appears  fh>m  the  findings  of  fact  by 
the  court  of  claims  that  the  land  office  at 
Oklahoma  City  was  first  established  by  an 
executive  order  of  the  president  on  the  6th 
of  June,  1890.  The  appellee,  John  C.  D^an- 
ey,  was  duly  appointed  and  commissioned  as 
receiver  of  public  moneys  at  Oklahoma  Ctty 
on  the  23d  of  June,  1890,  and  on  the  7th  of 
July,  1890,  he  qualified  by  taking  the  oath 
of  office  and  giving  the  bond  required  by  law. 
On  the  10th  of  July,  3890,  the  claimant  was 
Qorerbally  directed  by  the  conunlssioner  of  the 
?  general  land  office  to  •go  to  Oklahoma  as 
speedily  as  possible,  and  make  the  necessary 
preparations  to  0];>en  the  office  at  that  place. 
He  left  his  residence  in  Harrisburg,  Pa.,  on 
the  15th,  and  arrived  at  Oklahoma  City  on  the 
18th,  of  July,  1890.  The  land  district  at  Ok- 
lahoma City  was  taken  from  parts  of  the  two 
districts  of  Guthrie  and  Kingfisher,  and  on 
the  18th  of  July,  1890,  the  commissioner  of  the 
general  bind  office  wrote  to  appellee,  at  Ok- 
lahoma City,  stating  to  him  that  the  officers 
at  Guthrie  and  Kingfisher  had  been  dhrected 
to  turn  over  to  him  all  the  plats  and  records, 
of  every  description,  relating  to  the  lands 
forming  his  district,  and  asking  him  to  at 
Kice  confer  with  those  officers  upon  the  sub- 
leoL    The  letter  also  contained  (tie  following: 


'^Afl  soon  as  the  records  are  recelyed,  yon  wUl 
proceed  to  give  notice  by  publication,  as  an 
advertisement,  at  regular  advertising  rates,  in 
the  newspaper  having  the  largest  circulation 
In  your  district,  once  a  week  for  four  weeks, 
of  the  precise  date  when  your  office  will  be 
open  for  the  traiisaction  of  public  business, 
when  the  officers  at  Guthrie  and  Kingfisher  will 
cease  transacting  business  relating  to  the  lands 
transferred."  Between  the  18th  day  of  July  (the 
date  of  the  arrival  of  the  appellee  at  Oklahoma 
City)  and  the  1st  day  of  September,  1890  (the 
date  on  which  the  office  was  formally  opened  for 
the  transfer  of  land  and  the  receipt  of  money), 
the  appellee  was  engaged  in  attending  to  busi- 
ness pertaining  to  his  office,  which  had  neces- 
sarily to  be  transacted  before  the  date  of  the 
formal  opening  of  the  office  in  accordance 
with  the  published  notice. 

Upon  this  subject  the  court  of  claims  found: 
"The  nature  of  the  services  performed  by 
claimant  after  his  arrival,  and  before  the  1st 
of  September,  is  as  follows:  Conferring  with 
the  officers  of  other  districts  in  the  territory 
from  which  his  district  was  formed,  to  deter- 
mine what  date  to  open  the  office;  preparing 
and  issuing  thirty  days'  notice  of  the  day  fixed 
for  opening  the  office;  overseeing  and  super- 
intending the  preparation  of  rooms  for  the 
office;  getting  estimates  for  the  manufacture 
of  cases  for  the  office;  superintending  the  con- 
structing of  fixtures,  and  having  them  put  In-^ 
to  the  office;  givhig  information  and  recelvingoe 
instructions  from  the* Inspector;  attending  to* 
the  transfer  of  the  records  from  the  other  of- 
fices of  the  territory  to  that  of  the  Oklahoma 
office.  During  said  time  there  was  a  contin- 
uous arrival  of  letters  from  different  parts  of 
the  district,  as  well  as  letters  from  the  de- 
partment, which  required  the  attention  of 
claimant  up  to  the  1st  of  September,  1890.** 

The  land  office  of  which  the  claimant  was 
receiver  was  in  fact  opened  for  the  transac- 
tion of  business  the  1st  day  of  September, 
1890,  pursuant  to  the  published  notice  to  that 
effect  30  days  prior  to  that  time;  and  the 
chilmant  Insists  that  he  commenced  his  serv- 
ices as  receiver  upon  his  arrival  at  Oklahoma, 
on  the  18th  day  of  July,  1890,  while  the  de- 
fendant, the  appellant,  urges  that  his  term  of 
office  commenced  when  the  office  was  opened 
for  the  entry  and  sale  of  land,  September  1, 
1890,  and  from  that  timt  it  has  allowed  him 
compensation. 

The  written  communication  to  the  claimant 
from  the  commissioner  of  the  general  land  of- 
fice, dated  Washington,  July  18,  1890,  inclosed 
to  the  claimant  the  notice  of  the  establishment 
of  the  office  at  Oklahoma  City;  and  the  letter, 
in  general  terms,  defines  certain  services  which 
were  necessary  to  be  performed  before  the 
opening  of  the  office  for  the  entry  and  sale 
of  lands,  and  in  pursuance  of  that  letter  the 
claimant  commenced  the  performance  of  those 
services  preliminary  to  the  opening  of  the  of- 
fice. The  character  of  the  service  has  already 
been  stated. 

Section  2248»  Rer.  St,  proyldea  that  .nbs 
Digitized  by  VjOOQlC 
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compensation  of  registers  and  receiyers,  both 
for  salary  and  commissions,  shall  commence 
and  be  calculated  from  the  time  they  re- 
spectlTely  enter  upon  the  discharge  of  their 
duties."  The  sole  question  in  this  case, 
therefore,  is,  when  did  the  claimant,  within 
the  meaning  of  the  above  section,  "enter  on 
the  discharge  of  his  duties"?  The  claimant 
bad  been  duly  appointed  on  the  23d  of  June, 
1890.  On  July  7,  1800,  he  had  qualified  by 
taking  the  oath  of  office  and  giving  the  bond 
required  by  law.  The  office  was  newly  es- 
tablished, and  was  taken  from  parts  of  two 
other  land  offices.  Pursuant  to  the  direc- 
tions of  the  commissioner  of  the  general 
hind  office,  the  claimant  had  left  his  home 
<B  Pennsylvania  on  the  15th  day  of  July, 
isno,  and  arrived  at^Oklahoma  City  on  the 
ISth  of  the  same  month.  He  at  once  enter- 
ed upon  the  performance  of  the  duties  which 
it  was  essential  should  be  performed,  which 
pertained  to  the  establishment  of,  and  the 
transaction  of  business  at,  the  new  office, 
wliich  were  official  in  their  nature,  and  sole- 
ly connected  with  the  discharge  ot  the  duties 
of  the  office  to  which  claimant  had  been  ap- 
pointed. What  is  the  reason  that  he  had  not 
then,  within  the  meaning  of  the  statute,  en- 
tered upon  the  discharge  of  the  duties  of  his 
office?  It  is  said  that  receiving  applications 
and  making  entries  in  the  public  records  of 
the  office  in  regard  to  the  transfer  of  public 
lands  within  the  district,  and  receiving  the 
moneys  of  applicants  for  the  purchase  of 
such  lands,  comprise  the  duties  of  a  register 
and  receiver  of  a  land  office  at  each  land 
district  established  by  law.  These  are  un- 
doubtedly the  main  duties  of  an  already  es- 
tablished lana  office.  Here,  however,  the  of- 
fice had  been  but  just  established  by  order 
of  the  president.  The  location  of  chambers 
in  which  the  business  was  to  be  done  was 
part  of  the  duty  of  the  appointee.  It  was 
his  official  duty  to  see  to  their  being  prop- 
erly furnished  and  prepared  for  the  trans- 
action of  the  public  business.  He  had  to 
Bee,  or  to  correspond  with,  the  officials  of  the 
two  land  offices  from  which  the  one  in  ques- 
tion had  but  just  been  taken.  That  corre- 
spondence was  not  personal.  It  was  official, 
and  it  was  necessarily  connected  with  the 
performance  of  his  duties  as  register  and  re- 
<?eiver  for  the  newly-made  district  All  of 
the  services  performed  by  the  claimant,  as 
found  by  the  court  of  claims  and  above  set 
forth,  were  wholly  official  in  their  nature, 
connected  solely  with  the  performance  of  the 
claimant's  duties  as  an  officer,  and,  to  our 
minds,  were  just  as  much  official  as  would 
he  the  entry  of  an  application  in  the  books 
of  the  land  office*  or  the  receipt  of  money 
in  payment  for  any  portion  of  the  public 
lands  within  the  district  Doing  that  which 
it  is  necessary  to  do  in  order  that  a  newly- 
created  land  office  may  be  in  a  proper  and 
fit  condition  at  the  time  appointed  for  open- 
ing it  for  the  transaction  of  public  business 
'IS,  as  ft  seems  to  us,  a  part  of  the  official  du- 


ties of  the  person  who  is  appointed  to  the 
office.  While  it  is  true  that  he  cannot  earnq 
commissions  until  money* has  been  paid  tort 
lands  transferred,  and  that  no  transfer  can 
be  made  until  after  the  formal  opening  of 
the  office  for  the  entry  of  applications,  that 
fact  can  have  no  legitimate  bearing  upon 
the  question  as  to  when  the  register  and  re- 
ceiver enters  upon  the  discharge  of  the  du- 
ties of  his  office  in  a  newly-created  land  dis- 
trict It  is  said  that  the  salary  and  com- 
missions of  a  register  and  receiver  commence 
at  the  same  time,  which  is  the  time  when 
they,  respectively,  enter  upon  the  discharge 
of  their  duties,  and  that  as  commissions  can- 
not be  earned  until  work  Is  done  upon  which 
commissions  can  be  charged,  which  Is  not 
until  after  the  formal  opening  of  the  office, 
It  follows  that  the  salary  cannot  commence 
until  that  time.  The  argument  is  not  sound. 
The  right  to  both  salary  and  commissions,  it 
is  true,  commences  when  the  registers  and 
receivers,  respectively,  enter  upon  the  dis- 
charge of  their  duties;  but  a  register  may 
enter  upon  the  discharge  of  his  duties  under 
such  circumstances  as  the  claimant  did  in 
this  case,  before  the  time  arrives  for  the  form- 
al and  official  opening  of  the  land  office  to 
the  public,  and  before  the  receipt  of  any 
moneys  upon  which  commissions  might  be 
earned.  Otherwise,  if  the  salary  could  not 
commence  to  run  until  the  receipt  of  such 
moneys,  the  office  might  have  been  formally 
opened  for  the  transaction  of  public  busi- 
ness, and  the  register  have  been  In  attend- 
ance thereat,  for  a  long  time  before  any 
moneys  were  received  In  payment  for  any 
part  of  the  public  land,  and  so  he  would 
be  without  a  right  to  compensation  by  sal- 
ary during  the  time  succeeding  the  opening 
of  his  office,  and  up  to  the  time  of  the  receipt 
of  such  moneys. 

It  Is  unnecessary  to  enlarge  upon  the  ques- 
tion, as  it  seems  quite  plain  to  us  that  upon 
the  facts  found  by  the  court  of  claims  the 
services  performed  by  claimant  after  the  cre- 
ation of  the  new  land  district  and  before 
the  formal  opening  of  the  land  office,  were 
official  services,  and  that  as  early  as  tlie 
18th  of  July.  1890,  he  haa  entered  upon  the 
discharge  of  the  duties  of  his  office,  and  was 
in  the  continuous  performance  of  such  du- 
ties until  after  the  1st  of  September,  1890. 

The  judgment  of  the  court  of  claims  was 
right,  and  it  is  affirmed. 


(164  U.  S.  347) 
McCLELLAN  v.  CHIPMAN. 
TRADERS'  NAT.  BANK  v.  SAME. 
(November  30,  1896.) 
No8.  35,  36. 
National  Banks— Effect  of  State  Laws. 
1.  Pub.  St.  Mass.  c.  157,  §§  96,  98,  which  Ii> 
ralidate  transfers  of  property  made  with  a  view 
to  a  preference  by  any  one  insolvent  or  in  con- 
templation  of   Insolvency,   where   this   fact   is 
known  to  the  transferee,  In  no  iR'aK^£ODf^(|tf> 
igitized  by  VjU^OvTV^ 
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witb  Rev.  St  U.  S.  fi  0137,  which  grants  to  a 
national  bank  the  right  to  hold  snch  real  estate 
as  ''shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contract- 
ed/' and  such  as  **shall  be  conveyed  to  it  in  sat- 
isfaction of  debts  previously  contracted  in  the 
course  of  its  dealings'*;  nor  does  it  impair  any 
function  of  national  banks  as  instrumentalities 
of  the  federal  government. 

2.  A  statute  declaring  invalid  all  transfers  of 
property  by  an  insolvent  debtor,  with  a  view  to 
a  preference,  to  one  knowing  or  having  cause  to 
believe  him  insolvent,  and  providing  that,  if  the 
transfer  ''is  not  made  in  the  usual  and  ordinary 
course  of  business  of  the  debtor,  that  fact  shall 
be  prima  facie  evidence  of  such  cause  of  belief," 
does  not  attach  the  presumption  of  such  knowl- 
edge or  belief  to  the  mere  taking  of  property  as 
security  for  an  antecedent  debt,  but  limits  it 
to  cases  where  the  particnlar  nature  of  the 
transaction  renders  it  one  not  in  the  ordinary 
course  of  the  debtor's  business. 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

A.  A.  Strout  and  Wm.  H.  Coolldge,  for  plain- 
tiffs in  error.    Wm.  B.  French,  for  defendant 
» in  error. 

•  Mr.  Justice  WHITE  delivered  the  opinion  of 
the  court. 

Although  these  two  cases  were  brought  here 
by  separate  writs  of  error,  they  depend  on 
the  same  facts,  and  Involve  the  same  legal 
question,  and  were  passed  upon  by  the  court 
below  in  one  opinion.  159  Mass.  363,  34  N. 
.  E.  379.  We  shall  therefore  consider  them  to- 
5  gether. 

'  ♦The  Traders' National  Bank,  a  corporation  or- 
ganized under  the  banking  laws  of  the  United 
States,  carried  on  its  business  in  the  city 
of  Boston.  The  firm  of  Dudley  Hall  &  Co., 
composed  of  Dudley  Hall  and  Dudley  C.  Hall, 
were  likewise  engaged  in  business  in  Boston, 
and  were  customers  of  the  bank,  having  a 
« deposit  account  therein.  By  an  understand- 
\  Ing  between  the  bank  and  the  firm,  made  to 
*  induce  the  latter*to  keep  its  deposit  account 
with  the  former,  the  firm  was  to  be  consld- 
eied  as  entitled  to  a  line  of  discount  on  its 
paper  to  the  extent  of  $20,000.  On  the  16th 
of  October,  1S90,  the  partnership  then  being 
in  the  enjoyment  of  its  full  agreed-on  dis- 
count, borrowed  from  the  bank  an  additional 
sum  of  $12,500,  which  was  evidenced  by  a 
note  of  Dudley  C.  Hall  at  one  month,  in- 
dorsed by  the  firm,  and  secured  by  the  pledge 
of  certain  shares  of  the  Aetna  Mining  Compa- 
ny and  by  two  notes  of  that  company, 
amounting  to  about  $2,500.  When  this  note 
matured,  on  the  16th  of  November,  1890,  a 
new  demand  note  in  an  equal  amount  was 
i^iven  In  renewal  thereof,  and  was  secured  by 
the  same  collaterals.  On  the  17th  of  Decem- 
ber, 1800,  payment  of  this  note  was  demand- 
ed, and,  the  debtor  being  unable  to  meet  it, 
a  new  note  at  two  months  was  given,  the  sum 
thereof  was  passed  to  the  credit  of  the  firm, 
and  the  old  note  was  debited,  canceled,  and 
surrendered.  This  new  note  was  drawn,  like 
the  preceding  one,  by  Hall,  and  indorsed  by 
the  firm,  and  was  secured,  not  only  by  the 
same  collaterals,  but  also  by  a  conveyance  of 


two  piecea  of  land  made  by  Dudley  C.  Hall 
to  A.  D.  McClellan,  a  director  of  the  bank, 
he  giving  to  Hall  a  writing,  in  which  it  wa» 
declared  that  the  conveyance  was  made  for 
the  sole  purpose  of  securing  the  note  held  by 
the  bank,  and  that  on  its  payment  the  land 
would  be  retransferred.  In  March,  1891,  the 
firm  suspended  payment,  and  the  members 
thereof  were  adjudged  to  be  insolvent  under 
the  Insolvency  laws  of  the  state  of  Massachu- 
setts, and  made  to  their  assignees  an  assign- 
ment of  all  their  property,  as  required  by  the 
statutes  of  the  state.  In  May  the  assignees 
brought  a  writ  of  entry  against  McClellan  to 
recover  the  two  pieces  of  land. 

Sections  96  and  93  of  chapter  157  of  the 
Public  Statutes  of  the  state  of  Massachusetts, 
relied  on  by  the  assignees  to  sustain  their  ac- 
tion to  recover  the  land,  are  as  follows: 

"Sec.  96.  If  a  person,  being  Insolvent  or 
In  contemplation  of  insolvency,  within  six 
months  before  the  filing  of  the  petition  by  or 
against  him,  with  a  view  to  give  a  preference 
to  a  creditor  or  person  who  has  a  claim ^ 
against  him,  or  Is  under  any  liability  for  hlm,^ 
procures  any  part  of  his  property  to  be*at-» 
tached,  sequestered  or  seized  on  execution, 
or  makes  any  payment,  pledge,  assignment, 
transfer  or  conveyance  of  any  part  of  his  prop- 
erty, either  directly  or  Indirectly,  absolutely 
or  conditionally,  the  person  receiving  such 
payment,  pledge,  assignment,  transfer  or  con- 
veyance, or  to  be  benefited  thereby,  having 
reasonable  cause  to  believe  such  person  Is  in- 
solvent or  in  contemplation  of  Insolvency,  and 
that  such  payment,  pledge,  assignment  or  con- 
veyance is  made  In  fraud  of  the  laws  relat- 
ing to  insolvency,  the  same  shall  be  void;  and 
the  assignees  may  recover  the  proi>erty  or  the 
value  of  it  from  the  person  so  receiving  it  or 
so  to  be  benefited." 

"Sec.  98.  If  a  person,  being  insolvent  or 
in  contemplation  of  Insolvency,  within  six 
months  before  the  filing  of  the  petition  by  or 
against  him,  makes  a  sale,  assignment,  trans- 
fer or  other  conveyance  of  any  description  of 
any  part  of  his  property  to  a  person  who 
then  has  reasonable  cause  to  believe  him  to 
be  insolvent  or  in  contemplation  of  insolven- 
cy, and  that  such  sale,  assignment,  transfer 
or  other  conveyance  is  made  with  a  view  to 
prevent  the  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same 
from  being  distributed  under  the  laws  relat- 
ing to  Insolvency,  or  to  defeat  the  object  of, 
or  in  any  way  to  impair,  hinder,  impede  or 
delay  the  operation  and  effect  of,  or  to  evade 
any  of  said  provisions,  the  sale,  a.sslgnmeut, 
transfer  or  conveyance  thereof  shall  be  void, 
and  the  assignee  may  recover  the  property  or 
the  value  thereof  as  assets  of  the  insolvent. 
And  if  such  sale,  assignment,  transfer  or  con- 
veyance is  not  made  in  the  usual  and  ordi- 
nal' course  of  business  of  the  debtor,  that 
fact  sliall  be  prima  facie  evidence  of  sucli 
cause  of  belief." 

The  action  was  tried  before  a  Jury,  and 
there  was  a  verdict  in  favor  of  the  surviving 
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assignee,  and  exceptions  were  filed  and  al- 
lowed. Wliile  these  exceptions  were  pend- 
ing before  the  supreme  Judicial  court,  the 
Traders'  Bank  filed  its  bill  in  equity  against 
the  surrlTlng  assignee  of  the  estate  of  Dud- 
ley C.  Hall  and  Dudley  Hall  and  A.  D.  Mc- 
Glellan,  setting  up  its  right  under  the  con- 
veyance made  to  McClellan,  the  bringing  of 
^the  writ  of  entry,  and  the  fact  that  the  bank 
ghad  not  been  made  party  defendant  therein. 
•  The  bill  charged  *that  the  complainant,  as  a 
national  bank,  was  entitied  to  take  the  con- 
yeyance  of  the  real  estate  to  secure  the  debt 
of  Hall,  and  that  the  proTlsions  of  the  stat- 
utes of  Massachusetts  which  were  relied  on 
by  the  assignees  were  in  conflict  with  sec- 
tions 5138.  5137.  Rev.  St.  U.  S.  The  bill 
prayed  that  the  assignee  and  McClellan  be 
permanentiy  enjoined  from  proceeding  un- 
der the  writ  of  entry  and  the  exceptions 
filed  therein;  that  McClellan  be  ordered  to 
apply  the  proceeds  of  the  property  to  the 
payment  of  the  note  and  loan  secured  there- 
by. After  due  pleading,  the  issues  tendered 
were  reported  by  the  presiding  justice  for 
the  consideration  of  the  full  court  upon  cer- 
tain questions  of  law  reserved,  and  the  full 
court  aflinned  the  verdict  of  the  Jury  and 
judgment  thereon  hi  the  writ  of  entry  case, 
and  dismissed  the  bill  in  equity. 

So  far  as  concerned  the  federal  question, 
the  court  held  that  there  was  no  conflict  be- 
tween sections  5136  and  5137  of  the  Revised 
Statutes  of  the  United  States  and  sections 
96  and  08  of  chapter  157  of  the  Public  Stat- 
^utes    of   Massachusetts.    Both    cases   were 
«  brought  here  by  writ  of  error. 
•*   •The  only  federal  question  for  our  consider- 
ation Is  whether  there  was  conflict  between 
the  statutes  of  the  United  States  and  the 
provisions  of  the  general  law  of  the  state 
of  Massachusetts  referred  to.  and  heretofore 
fully  set  out.    Two  propositions  haye  been 
long  since  settled  by  the  decisions  of  this 
court: 
I.    First  National  banks  "are  subject  to  the 
g  laws  of  the  state,  and  are  governed  in  their 
"•  daily  course  of  business  far  more  by  *the 
laws  of  the  state  than  of  the  nation.    All 
their  contracts  are  governed  and  construed 
by  state  laws.    Their  acquisiticxi  and  trans- 
fer of  property,   their  right   to  collect  their 
debts,  and  their  liability  to  be  sued  for  debts, 
are  all  based  on  state  law.   It  is  only  when 
the  state  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government 
that  it  becomes  unconstitutional."   National 
Bank  r.  Ck>m..  9  Wall.  362. 

Second.  ''National  banks  are  instrumen- 
talities of  the  federal  government  created  for 
a  public  purpose,  and  as  such  necessarily 
subject  to  the  paramount  authority  of  the 
United  States.  It  follows  that  an  attempt 
by  a  state  to  define  their  duties,  or  control 
the  conduct  of  their  affairs,  is  absolutely 
void,  whenever  such  attempted  exercise  of 
authority  expressly  conflicts  with  the  laws 
•of  the  United  States,  and  either  frustrates 


the  purpose  of  the  national  legislation,  or  im- 
pairs the  efficiencies  of  these  agencies  of  the 
federal  government  to  discharge  the  duties 
for  the  performance  of  which  they  were  cre- 
ated." Davis  V.  Bank,  161  U.  S.  283.  16  Sup. 
Ot  502. 

These  two  propositions,  which  are  distinct, 
yet  harmonious,  practically  contain  a  rule 
and  an  exception,— the  rule  being  the  opera- 
tion of  general  state  laws  upon  the  dealings 
and  contracts  of  national  banks;  the  excep- 
tion being  the  cessation  of  the  operation  of 
such  laws  whenever  they  expressly  conflict 
with  the  laws  of  the  United  States,  or  frus- 
trate the  purpose  for  which  the  national 
banks  were  created,  or  Impair  their  efficiency 
to  discharge  the  duties  imposed  upon  them 
by  the  law  of  the  United  States.  The  pro- 
visions of  the  statutes  of  the  United  States 
upon  which  the  plaintiffs  In  error  rely  are  as 
follows: 

"The   national  banking   association    may 
purchase,  hold  and  convey  real  estate  for  the 
following  purposes,  and  for  no  others: 
^         •         ^         •         ^         •         • 

"Second.  Such  as  shall  be  mortgaged  to  it 
in  good  faith  by  way  of  security  for  debts 
previously  contracted.  ^ 

••Third.  Such  as  shall  be  conveyed  to  it  inje 
satisfaction  of*debts  previously  contracted  • 
in  the  course  of  its  dealings." 

Rev.  St  S  5137. 

The  argument  is  that,  as  this  statute  permits 
national  banks  to  take  real  estate  for  given 
purposes,  therefore  the  Massachusetts  law. 
which  forbids  a  transfer  of  property,  VTlth  a 
view  to  a  preference,  in  case  of  Insolvency, 
where  the  transferee  has  reasonable  cause  to 
believe  that  the  transferror  is  Insolvent  or  in 
contemplation  of  insolvency,  in  no  way  con- 
trols the  contracts  or  dealings  of  a  national 
bank.  But  this  position  denies  the  general 
rule  just  referred  to,  and  amounts  to  asserting 
that  in  eveiy  case  where  a  national  bank  Is 
empowered  to  moke  a  contract  such  contract 
is  not  subject  to  the  state  law.  In  the  case  in 
hand  there  is  no  express  conflict  between  the 
grant  of  power  by  the  United  States  to  the 
bank  to  take  real  estate  for  previous  debts 
and  the  provisions  of  the  Massachusetts  law, 
which,  although  allowing,  as  a  general  rule, 
the  taking  of  real  estate  as  a  security  for  an 
antecedent  debt,  provides  that  It  cannot  be 
done  under  particular  and  exceptional  ciroTim- 
stances.  Nor  Is  there  anything  in  the  stat- 
utes of  the  state  of  Massichuaetts,  here  con- 
sidered, which  in  any  way  Impairs  the  efficien- 
cy of  national  banks,  or  fnistrates  the  pun)cse 
for  which  they  were  created.  No  function  of 
such  banl^s  Is  destroyed  or  hampered  liy  al- 
lowing the  banks  to  exercise  the  power  to  tolo 
real  estate,  provided  only  they  do  so  under 
the  same  conditions  and  restrictions  to  which 
all  the  other  citizens  of  the  state  are  siibjooted, 
one  of  which  limitations  arises  from  the  pro- 
visions of  the  state  law  which.  In  case  of  in- 
solvency, seeks  to  forbid  preferences  betwp(-n 
creditors.     Of  course.  In  the  broadest  sen|i,C 
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any  limitation  by  a  state  on  the  making  of 
contracts  is  a  restraint  upon  the  power  of  a 
national  bank  within  the  state  to  make  such 
contracts;  but  the  question  which  we  deter- 
mine is  whether  It  Is  such  a  regulation  as 
violates  the  act  of  congress.  Aa  well  might 
it  be  contended  that  any  contract  made  by  a 
national  bank  within  a  state  In  violation  of 
the  state  laws  on  the  subject  of  minority  or 
coverture  was  valid  because  such  state  laws 
were  In  conflict  with  the  act  of  congress,  or 
A  impaired  the  power  of  the  bank  to  perform  its 
g  functions.  Indeed,  reduced  to  its  last  analy- 
'  sis,  the^positlon  here  assumed  by  the  plaintiffs 
In  error  amounts  to  the  assertion  that  national 
banks,  in  virtue  of  the  act  of  congress,  are 
entirely  removed,  as  to  all  their  contracts, 
from  any  and  every  control  by  the  state  law. 
The  argument  that  the  concession  of  a  right 
on  the  part  of  a  state  to  forbid  the  taking  of 
real  estate  by  a  national  bank  for  an  ante- 
cedent debt,  under  any  circumstances,  Implies 
the  existence  of  a  power  in  the  state  to  forbid 
such  taking  In  all  cases,  begs  the  question, 
and  amounts  simply  to  a  restatement  of  the 
proposition  already  answered.  As  long  since 
settled  in  the  cases  already  referred  to,  the 
purpose  and  object  of  congress  in  enacting 
the  national  bank  law  was  to  leave  such 
banks,  as  to  their  contracts  In  general,  under 
the  operation  of  the  state  law,  and  thereby 
Invest  them  as  federal  agencies  with  local 
strength,  while  at  the  same  time  preserving 
them  from  undue  state  interference  wherever 
congress,  within  the  limits  of  its  constitutional 
authority,  has  expressly  so  directed,  or  wher- 
ever such  state  interference  frustrates  the 
lawful  purpose  of  congress,  or  Impairs  the 
efficiency  of  the  banks  to  discharge  the  duties 
imposed  upon  them  by  the  law  of  the  United 
States. 

It  is  said  that  section  98  of  the  Massachu- 
setts statute  is  in  conflict  with  the  statutes  of 
the  United  States  In  so  far  as  it  provides  that, 
"If  such  sale,  assignment,  transfer  or  con- 
veyance is  not  made  in  the  usual  and  ordinary 
course  of  business  of  the  debtor,  that  fact 
shall  be  prima  facie  evidence  of  such  cause 
of  belier';  that  is,  the  belief  on  the  part  of 
the  creditor  of  the  insolvency  of  the  debtor  by 
whom  the  transaction  was  made.  The  rea- 
soning is  that,  as  the  United  States  law  al- 
lows the  taking  by  a  bank  of  real  estate  for  an 
antecedent  debt,  and  the  state  statute  makes 
such  taking  of  real  estate  prima  facie  evi- 
dence of  a  reasonable  belief  on  the  part  of  the 
bank  of  the  insolvency  of  the  debtor  from 
whom  the  real  estate  is  so  taken,  therefore 
the  state  law  violates  the  national  bank  law, 
since  it  attributes  to  the  doing  of  the  act 
which  the  national  bank  law  authorizes,  a 
presumption  which  virtually  annuls  the  con- 
tra^ unless  proof  be  made  to  the  contrary. 
Xlut  this  view  gives  to  the  words  "ordinary 
course  of  business'*   in  the  state  statute  a 
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strained  and  nnreasonable^constmctlon.  The? 
state  statute  does  not  provide  that  the  mere 
fact  that  a  security  is  taken  for  an  antecedent 
debt  renders  the  contract  one  not  In  the  ac- 
tual course  of  the  debtor's  business,  thereby 
engendering  the  presumption  of  knowledge  on 
the  part  of  the  creditor,  but  affixes  such  pre- 
sumption only  to  cases  where  the  particular 
nature  of  the  dealings  between  the  parties  is 
such  as  to  make  the  contract  not  one  in  the 
actual  course  of  business,  from  which  fact 
the  statutory  presumption  arises.  However, 
this  objection  does  not  arise  on  the  record  be- 
fore us,  since  the  supreme  court  of  Massachu- 
setts held  that  tne  effect  of  the  charge  of  the 
trial  court  was  substantially  to  instruct  the 
Jury  that,  before  the  plaintiff  in  the  entry  suit 
could  recover,  he  must  satisfy  the  Jury  by  a 
preponderance  of  evidence  that  Hall,  at  the 
time  of  the  conveyance,  was  insolvent. 

The  claim  that  the  security  vested  In  the 
bank  by  the  conveyance  of  the  land  is  taken 
away  from  it  in  violation  of  the  United  States 
law,  because,  under  the  Massachusetts  law, 
a  contract  by  a  debtor  giving  a  fraudulent 
preference  to  one  creditor  over  another  Is  void- 
able, and  not  void,  is  without  merit  Thia 
contention  concedes  that,  if  the  state  law  ren- 
dered the  transaction  void,  there  would  be  a 
valid  exercise  of  state  authority.  But  the 
power  to  do  the  greater  necessarily  carries 
with  It  the  right  to  do  the  lesser.  Nor  is  there- 
anything  in  the  opinion  of  this  court  in  Davis 
V.  Bank,  supra,  which  supports  the  argument 
of  the  plaintiffs  in  error.  There  the  conflict 
between  the  state  and  the  federal  law  was 
found  to  be  express  and  irreconcilable,  bring- 
ing that  case,  therefore,  under  the  exception  to 
the  general  rule.  The  opinion  carefully  con- 
fined the  ruling  there  made  to  such  a  case,  so 
as  to  render  It  inapplicable  in  a  case  lilie  the 
one  now  before  It     It  said: 

"It  is  certain  that,  in  so  far  as  not  repug- 
nant to  acts  of  congress,  the  contracts  and 
dealings  of  national  banks  are  left  subject  to 
the  state  law,  and  upon  this  undoubted  prem- 
ise, which  nothing  In  this  opinion  gainsays." 

And  the  whole  opinion  was  qualified  by  thia 
language:  ^ 

"Nothing,  of  course,  in  this  opinion  is  in-o^ 
tended  to  deny  the*operation  of  general  and** 
undlscrimlnating  state  laws  on  the  contracts 
of  national  banks,  so  long  as  such  laws  do  not 
conflict  with  the  letter  or  the  object  and  pur- 
poses of  congressional  legislation." 

Finding  no  conflict  between  the  special  pow- 
er conferred  by  congress  upon  national  banks 
to  take  real  estate  for  certain  purposes  and 
the  general  and  undlscrimlnating  law  of  the 
state  of  Massachusetts  subjecting  the  taking  of 
real  estate  to  certain  restrictions,  in  order  to 
prevent  preferences  in  case  of  insolvency,  we 
conclude  that  the  judgments  of  the  supreme 
court  of  the  state  of  Massachusetts  were  right,. 
and  they  are,  therefore,  in  Iwth  cases  affirmed.. 
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(164  U.  S.  31S) 

CITIZENS'  BANK  OP  LOUISIANA  t. 

CANNON,  Sheriff,  et  aL 

(November  30,  1896.) 

No.  58. 

CouBTs—JuBiSDiOTioN— Adding  Distikct  Claims 
TO  Makb  Jurisdictional  Amount- 
Taxation— Costs, 

1.  Jurisdiction  cannot  be  conferred  on  a  court 
to  enjoin  the  collection  of  taxes  assessed  in  sev- 
eral parishes  by  joining  in  one  bill,  against  the 
different  collectors,  the  whole  amount  of  such 
taxes,  the  separate  assessments  not  being  suffi- 
cient to  give  jurisdiction. 

2.  Where  it  is  sought  to  enjoin  the  collection 
of  taxes  for  certain  years,  and  there  is  evidence 
of  the  amount  of  taxes  for  but  one  of  such 
years,  it  will  not  be  assumed,  to  make  up  the 
jurisdictional  amount,  that  a  like  tax  was  as- 
sessed for  each  of  the  other  years. 

3.  In  a  suit  by  a  bank  to  enjoin  the  collection 
of  taxes  for  certain  years  on  property  claimed 
to  be  exempt,  the  amount  of  the  tax  being  in- 
sufficient to  give  jurisdiction,  the  fact  that  the 
value  of  the  exemption  during  the  continuance 
of  the  charter  of  the  bank  will  exceed  the  juris- 
dictional amount  will  not  give  jurisdiction. 

4.  Where  the  court  has  dismissed,  for  want  of 
jurisdiction,  a  bill  to  enjoin  the  collection  of 
taxes,  it  has  no  power  to  decree  the  payment  of 
costs  and  counsel  fees  allowed  by  statute. 

Appeal  from  the  Clrcnlt  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Loole- 


In  March,  1883,  the  dtizens'  Bank  of 
Louisiana,  a  banking  corporation  created  by 
the  legislature  of  Louisiana,  filed  a  bill  of 
complaint  In  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Louisiana, 
against  several  defendants,  who  were  sher- 
ttEB,  respectively,  of  a  number  of  parishes  In 
that  district,  seeking  to  enjoin  the  defend- 
ants fix>m  enforcing  the  payment  of  taxes  al- 
leged to  be  due  from  the  bank  on  lands  own- 
ed by  it  in  the  several  parishes. 

The  main  allegation  of  the  bill  was  that 
the  bank  was,  by  the  terms  of  its  charter, 
exempt  from  taxation  of  every  kind  on  its 
capital  and  property,  and  that  certain  specific 
and  subsequent  statutes  of  the  state  of  Louis- 
iana, by  virtue  of  whose  provisions  the  de- 
fendants were  proposing  to  enforce  the  pay- 
ment of  taxes,  would,  if  carried  into  effect, 
operate  to  impair  the  contract  between  the 

Sbank  and  the  state,  contrary  to  the  tenth 
section  of  the  first  article  of  the  constitution 
*of  the* United  States.  The  taxes  which  it 
was  alleged  It  was  the  purpose  of  the  de- 
fendants to  assess  and  collect  were  for  state 
and  parish  taxation  for  the  years  1889,  1880, 
1891.  and  1892. 

Restraining  orders  were  issued  against  the 
several  defendants.  Afterwards,  In  May, 
1893.  an  amended  bill  of  complaint  was  filed 
by  the  bank  against  the  same  defendants,  al- 
leging that  since  the  granting  of  the  restrain- 
ing orders,  and  pending  the  disposition  of 
the  case,  certain  named  assessors  of  the  said 
several  parishes  were  proceeding  to  list  for 
assessment  and  taxation  for  the  year  1893  the 
property  of  the  bank  situated  In  the  said 
parishes,  and  praying  that  the  said  assessors 


might  be  subpoenaed  to  appear  and  answer 
said  original  and  amended  bill,  and  to  abide 
the  decrees  of  the  court  Restraining  orders 
were  likewise  issued  under  this  amended  bill. 

On  July  17,  1S93,  the  defendants  filed  a  gen- 
eral demurrer  to  both  bills,  and  on  the  same 
day  filed  a  plea  to  said  bills,  alleging  that  the 
taxes  levied  on  the  property  of  the  complain- 
ant did  not,  in  any  one  of  the  parishes  named 
In  the  bill,  amount  to  the  sum  of  $2,000,  and 
because  such  taxes  so  levied  were  payable  to 
and  levied  for  the  state,  the  respective  par- 
ish, and  the  levee  board  of  the  levee  district 
In  which  such  parish  was  situated,  and  nlles- 
Ing  that  the  assessors  and  tax  collectors  of 
each  of  said  parishes  could  not  be  joined  for 
the  purpose  of  giving  the  circuit  court  juris- 
diction. The  defendants  also  filed  an  answer, 
setting  up  various  matters  on  which  they  con- 
tended that  the  bank's  exemption  from  taxa 
tion  was  no  longer  operative. 

The  demurrer  was,  after  argument,  over- 
ruled. Replications  to  the  plea  and  answer 
were  filed.  The  complainant  put  in  evidence 
the  original  charter  of  the  bank,  and  several 
acts  of  the  legislature  amendatory  thereof: 
the  revenue  act  of  the  legislature  for  the  year 
1890;  and  extracts  from  the  assessment  rolls 
of  the  several  parishes  named  in  the  original 
and  amended  bill,  showing  the  property  own- 
ed by  the  bank,  and  the  amount  of  taxes  as- 
sessed thereon.  The  defendants  put  in  evi- 
dence certificates  from  the  respective  parishes, 
showing  the  property  owned  by  the  bank,^ 
and  the  amount  of  taxes  assessed  thereon,  g 
*  On  November  22,  1893,  after  argument,  the « 
court  entered  a  decree  sustaining  the  plea  to 
the  jurisdiction,  and  dismissing  the  bill  at 
complainant's  costs.  The  decree  further  or- 
dered that  a  fee  should  be  allowed  the  solic- 
itor of  the  defendants,  amounting  to  10  per 
cent,  of  the  taxes  sought  to  be  enjoined  in  the 
bill,  viz.  the  sum  of  $317.44,  to  be  paid  by 
complainant  as  part  of  the  costs  in  the  case. 
From  this  decree  an  appeal  was  prayed  and 
allowed  to  this  court.  A  certificate  was  duly 
signed  by  the  judge  of  the  circuit  court,  set- 
ting forth  that  the  question  decided  was  solely 
that  raised  by  the  plea  to  the  jurisdiction  of 
the  court,  and  directing  that  copies  of  the  bill, 
the  exhibits  showing  the  taxes  involved,  and 
the  property  on  which  the  taxes  were  levied, 
and  the  valuation  of  said  property,  and  of 
the  plea  and  decree,  should  be  attached  to 
the  certificate. 

Wm.  A.  Maury,  for  appellant.  M.  J.  Cun- 
ningham, A.  H.  Leonard,  and  Alex.  Porter 
Morse,  for  appellees. 

Mr.  Justice  SHIRAS,  atter  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court 

The  first  assignment  of  error  questions  the 
correctness  of  the  decree  of  the  court  in  sus- 
taining the  plea  to  the  jurisdiction  and  dits- 
missing  the  bill. 

The  bill  alleged  that  the  defendants  were 
about  to  assess  and  collect  state  and  parish 
taxes  for  the  years  1889,  1890,  1891,  and  1892» 
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and  the  amended  bOl  alleged  a  similar  pur- 
pose as  to  taxes  for  1883.  Neither  bill  con- 
tained a  specific  allegation  as  to  the  amount 
of  the  assessment  or  taxes  for  any  one  parish, 
but  averred  that  the  taxes  so  assessed  exceed- 
ed, exclusive  of  interest  and  costs,  the  sum  of 
$2,000. 
ei  This  must  be  understood  to  mean  that  the 
JJ  aggregate  amount  of  the  taxes  for  the  seyeral 

*  parishes  exceeded  $2,000,  *and  the  theory  of 
that  part  of  the  bill  evidently  was  that  the 
amount  involved,  In  order  to  confer  jurisdic- 
tion on  the  circuit  court,  could  be  reached  by 
adding  together  the  taxes  for  the  several  par- 
ishes. But  for  reasons  giv^i  in  the  recent 
cases  of  Walter  v.  Railroad  Co.,  147  U.  S.  370, 
13  Sup.  Ot  348^  and  Railroad  Oa  v.  Walker, 
148  U.  S.  391,  13  Sup.  Ot  650,  jurisdiction 
cannot  be  conferred  on  the  circuit  court  by 
Joining  in  one  bill  against  distinct  defendants 
claims  no  one  of  which  reached  the  jurisdic- 
tional amount  It  is  now  contended  that  as  it 
appears  in  the  extract  from  the  assessment 
roll  for  the  year  1882  that  the  tax  for  that 
year  assessed,  and  in  the  Imnds  of  John  S. 
Young,  sheriff  for  the  parish  of  Caddo,  for 
collection,  amounted  to  upwards  of  $900,  it 
can  be  assumed  that  the  taxes  for  the  years 
1889, 1890,  and  1891  were  for  similar  amounts, 
and  thus,  in  the  case  of  that  parish,  at  least, 
that  jurisdiction  was  shown.  But  as  the  facts 
showing  jurisdiction  do  not  affirmatively  appear 
in  the  bill,  and  as,  for  some  reason  that  does 
not  appear,  the  proof  was  restricted  to  the 
year  1882,  we  do  not  think  the  defect  is  sup- 
plied by  such  a  conjecture. 

It  is  further  agreed  that  jurisdiction  may  be 
seen  in  the  averment  of  the  bill  that  the  value 
of  the  exemption  of  the  bank's  property  dur- 
ing the  continuance  of  its  charter  exceeds  $2,- 
000  for  each  parish.  But  the  answer  to  this 
is  that  this  is  not  a  suit  to  exempt  property 
from  taxation  permanently.  The  purpose  of 
the  bill  is  to  restrain  certain  tax  assessors  and 
tax  collectors  from  collecting  taxes  for  specific 
years,  and,  if  the  amount  of  such  taxes  does 
not  confer  jurisdiction,  it  is,  from  the  nature 
of  things.  Impossible  for  a  court  to  foresee 
what,  if  any,  taxes  may  be  assessed  in  the 
future. 

It  is,  however,  suggested  that  as  the  allega- 
tions of  the  bill  and  the  evidence  adduced  to 
sustain  the  plea  leave  it  uncertain  whether,  if 
the  facts  were  made  fully  to  appear,  jurisdic- 
tion might  not  be  maintainable,  this  court 
should  reverse  the  decree  in  order  to  afford  an 
opportunity  to  the  complainant  to  make  it  ap- 
gpear,  by  comi)etent  evidence,  what  were  the 
§  amounts  of  the  taxes  assessed  and  levied  for 

•  the  whole  four 'years,  and  also  for  the  year 
1893  covered  by  the  amended  bUl;  and  ref- 
erence is  made  to  Railroad  Co.  v.  Walker,  143 
U.  S.  392,  13  Sup.  Ct.  650,  a  case  somewhat 
similar  to  the  present,  where  such  a  course,  it 
is  said,  was  followed.  We  do  not  feel  war- 
ranted to  reverse  the  decree  of  the  court  be- 
low on  such  a  view,  but  as  we  are  constrained 
to  reverse  the  decree,  for  reasons  presoitly  to 


be  stated,  we  shall  leave  it  to  the  court  below 
to  exercise  its  own  discretion  in  the  matter 
of  further  proceedings  of  the  kind  suggested. 

Error  Is  assigned  to  the  action  of  the  court 
decreeing  that  the  complainant  should  pay 
the  costs,  including  a  fee  of  upwards  of  $30i) 
to  the  defendants'  counsel. 

As  a  general  rule,  an  appeal  will  not  lie  in 
a  matter  of  costs  alone.  But  such  appeals 
have  been  sustained  In  particular  circumstan- 
ces, as,  for  instance,  where  the  costs  have 
been  directed  to  be  paid  out  of  a  trust  fund. 
In  Trustees  v.  Greenough,  105  U.  S.  528,  this 
court  said,  through  Mr.  Justice  Bradley,  that 
the  objection  to  an  appeal  on  the  ground  ot 
its  being  from  a  decree  for  costs  only  is  un- 
tenable. However,  in  the  present  case  the 
appeal  was  not  taken  from  the  decree  on  the 
sole  ground  that  costs  were  wrongfully  award- 
ed, and,  as  the  entire  decree  is  before  us,  it  is 
competent  for  us  to  consider  whether,  when  a 
circuit  court  dismisses  a  suit  for  want  of  ju- 
risdiction, it  can  give  a  decree  for  costs,  in- 
cluding a  fee  In  the  nature  of  a  penalty,  to 
the  defendants'  counsel. 

The  revenue  law  of  Louisiana  (Act  1890, 
No.  106,  §  56)  provides  that  the  attorney  at 
law  who  represents  the  tax  collector  in  Injunc- 
tion proceedings  shall,  in  case  of  a  successful 
defense,  receive  a  compensation  of  10  per  cent, 
on  the  amount  of  taxes  and  penalties  collecte<l 
as  the  result  of  the  proceedings,  which  shall 
be  paid  to  the  said  attorney  by  the  party 
against  whom  the  judgment  is  rendered,  ami 
shall  be  collected  by  the  tax  collector  as  costs 
at  the  same  time  that  the  taxes  and  other  pen- 
alties are  collected.  It  would  seem  that  the 
court  below  applied  the  provisions  of  that 
statute  in  the  present  instance. 

Without  considering  or  deciding  whether  It 
would  be  the  duty  of  a  federal  court  to  follow 
the  state  statute  In  assessing  costs,  and  par-^ 
tlcularly  in  making  a  payment  to  an  attorney  g 
at^law  of  a  fee  proportionate  to  the  amount* 
recovered  a  part  of  the  decree,  we  are  of  opin- 
ion that  this  decree  was  erroneous  in  the  par- 
ticular complained  of.     Having  dismissed  the 
bill  for  want  of  jurisdiction,  the  court  was 
without  power  to  decree  the  payment  of  costs 
and  penalties. 

Mayor  v.  Cooper,  6  Wall.  250,  was  a  case 
where  the  circuit  court  of  the  United  States 
had  held  that  it  had  no  jurisdiction  of  case, 
removed  to  it  from  a  state  court,  and  had 
sustained  a  UKitlon  to  remand  for  tiiat  reason, 
yet  proceeded  to  give  a  judgment  for  the  costs 
of  the  motion,  and  ordered  that  an  execution 
should  Issue  to  collect  them.  Tliis  court  said: 
**The  court  held  that  it  had  no  jurisdictlcm 
whatever  of  the  case,  and  yet  gave  a  Judgment 
for  the  costs  of  the  motion,  and  ordered  thjit 
an  execution  should  issue  to  collect  them. 
This  was  clearly  erroneous.  If  there  were 
no  jurisdiction,  there  was  no  power  to  do  any* 
thing  but  to  strike  the  case  from  the  docket. 
In  that  view  of  the  subject,  the  niiatter  was 
as  much  coram  non  judice  as  anything  else 
could  be,  and  the  award  of  costs  and  execu- 
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tion  were  consequently  Told.  Sncb  was  tiie 
necessary  result  of  fbe  oonduslons  of  the 
<onrt" 

In  Ingle  t.  OooUdge,  2  Wheat  363,  It  was 
sadd  by  the  chief  Justice  that  this  court  does 
not  give  costs  where  a  cause  Is  dismissed  for 
want  of  jurisdiction. 

In  Homthall  r,  Ck>llector,  9  WalL  566,  where 
the  circuit  court  of  the  United  States  for  the 
district  of  Mississippi  had  dismissed  a  bill 
for  want  of  Jurisdiction,  and  had  awarded 
costs  to  the  respondents,  this  court  reversed 
the  decree  for  that  reason,  and  remanded  the 
•cause,  with  directions  to  dismiss  the  bill  of 
complaint,  but  without  costs.  Blacklock  r. 
Small,  96  U.  S.  105. 

The  decree  of  the  court  below  is  reversed, 
and  the  cause  remanded,  with  directions  to 
PBoceed  in  conformity  with  this  opinion. 

ae4  U.  S.  888) 

ACERS  V.  UNITED  STATED 

(November  30,  1896.) 

No.  393. 

Assault  with  Intent  to  Kill— Dbadlt  "Wbapon 
— Sblf-Depbnsb*-Rbal  akd  Appar- 
ent Danork. 

1.  Where  the  charge  clearly  diBtingulBhes  be- 
tween the  assault  and  the  intent,  directs  ape- 
cificaily  that  each  must  be  proved,  and  that  the 
intent  is  to  be  deduced  from  all  the  circum- 
stances of  the  case,  nowhere  stating  that  the 
assault  itself  necessarily  proves  the  Intent,  a  re- 
cital that  **you  may  take  the  act  itself  as  done, 
and  from  it  yon  may  find  that  it  was  willfully 
done,"  is  not  error. 

2.  A  charge  defining  a  deadly  weapon  as  **any- 
thing  with  which  death  may  be  easily  and  read- 
ily produced,"  regardless  of  the  purpose  for 
which  it  was  made,  or  whether  it  was  made  by 
man  at  all,  is  not  open  to  exception. 

3.  The  court  may  properly  call  the  attention 
of  the  Jnry  to  the  manner  in  which,  and  the 
pnrt  of  the  body  upon  which,  a  weapon  is 
lued,  as  circumstances  to  be  considered  in  de- 
termining whether  it  is  a  deadly  weapon. 

4.  A  charge  defining  the  real  danger  which 
will  render  an  act  one  in  self-defense,  as  a  pres- 
<»nt  danger  of  "great  injury  to  the  person  in- 
jured, that  would  maim  him,  or  that  would  be 
[.ermanent  in  its  character,  or  that  might  pro- 
duce death,*'  and  not  a  past  danger  or  dangei 
of  a  future  injury,  is  not  erroneous. 

5.  A  charge  relative  to  self-defense,  based  on 
apparent  danger,  to  the  eftect  that  the  defend- 
j^nt  must  have  had  reasonable  gronnd  to  be- 
lieve that  there  was  danger  to  his  life,  or  of 
**deadly  violence  to  his  person,"  is  not  error, 
where  it  clearly  appears,  from  the  charge,  that 
the  word  "deadly  was  used  in  the  sense  of 
**great." 

Mr.  Justice  Shiras  dissenting. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

A.  H.  Garland  and  R.  G.  Garland,  for  plain- 
tiff in  error.    Asst.  Atty.  Gen.  Dickinson,  for 
ethe  United  States. 

•'•Mr.  Justice  BREWEli  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error  was  convicted  in  the  dis- 
trict court  for  the  Western  district  of  Ar- 
kansas of  an  assault  with  intent  to  kill,  and 
sentenced  to  the  penitentiary  for  the  tenn  of 


two  years  and  six  months.  The  undisputed 
facts  were  these:  Defendant  and  one  Jo- 
seph M.  Owens  had  some  dispute  about  busi- 
ness affairs,  and,  on  returning  together  to 
the  house  where  they  were  both  stopping, 
defendant  picked  up  a  stone  about  three 
inches  wide,  nine  inches  long,  and  an  iuch 
and  a  half  or  two  inches  thick,  and  with  it 
struck  Owens  on  the  side  of  the  head,  frac- 
turing the  skulL  The  defense  was  that  there 
was  no  intent  to  kill;  that  defendant  acted 
in  self-defense;  that,  believing  Owens  waf 
about  to  draw  a  pistol,  he  picked  up  the 
stone,  and  pushed  him  down.  And  the  dis- 
puted matters  were  whether  Owens  had  a 
pistol,  and,  if  so,  whether  he  attempted  to 
draw  it,  or  made  any  motions  suggestive  of 
such  a  purpose.  The  vordict  of  the  Jury  was^ 
adverse  to  the  contentions  of  the  defendant. « 
*The  only  questions  presented  for  our  con-!? 
sideration  arise  on  the  charge  of  the  court, 
and  may  be  grouped  under  four  heads: 
First,  as  to  the  evidences  of  intent;  second, 
as  to  what  constitutes  a  deadly  weapon; 
third,  as  to  real  danger;  and,  fourth,  as  to 
apparent  danger.  It  may  be  premised  that 
the  exceptions  to  this  charge  are  taken  in 
the  careless  way  which  prevails  in  the  West- 
em  district  of  Arkansas;  but,  passing  this, 
and  considering  the  charge  as  properly  ex- 
cepted to,  we  find  In  it  no  substantial  error. 
First  With  reference  to  the  charge  as  to 
the  matter  of  intent,  counsel  for  plaintiff  in 
error  challenge  a  single  sentence,  as  follows: 
••But  you  need  not  go  to  a  thing  of  that  kind, 
because  the  law  says  you  may  take  the  act 
itself  as  done,  and  from  it  you  may  find  that 
it  was  willfully  done."  But  this  sentence  is 
to  be  taken,  not  by  itself  alone,  but  in  con- 
nection with  many  others,  in  order  to  deter- 
mine what  the  court  instructed  as  to  the 
evidences  of  intent.  It  distinguished  be- 
tween the  assault  and  the  intent  to  kill,  and 
charged  specifically  that  each  must  be  prov- 
ed, that  the  intent  could  only  be  found  from 
the  circumstances  of  the  transaction,  and, 
after  suggestion  that  the  declarations  made 
by  a  party  at  the  time  of  an  assault  would 
tend  to  show  the  intent  with  which  it  was 
committed,  added  the  sentence  which  coun- 
sel have  quoted.  Nowhere,  not  even  In  the 
sentence  quoted,  was  it  said  that  the  assault, 
of  itself,  necessarily  proved  the  Intent,  b;it 
all  through  the  charge  in  this  respect  wns 
the  constant  declaration  that  the  intent  wa.^ 
to  be  deduced  from  all  the  circumstances  or 
the  case,  the  court  pointing  out  many  things 
which  tended  to  disclose  the  real  intent  of  a 
party,  summing  up  the  matter  with  these 
observations:  "That  Is  the  way  you  find  In- 
tent, then,  bearing  in  mind  that  he  Is  helrl 
to  have  intended  whatever  consequences 
might  have  followed  from  the  act  as  will- 
fully done  by  him  with  the  deadly  weapon. 
You,  in  other  words,  to  find  intent,  take  the 
circumstances.  You  take  the  character  of 
the  act  done^  the  manner  in  which  it  was 
executed,   the  weapon  used  in  executing  jtC 
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the  part  of  tbe  body  npon  which  It  was  ex* 
H  ecuted,  the  very  result  produced  by  that  act 
g  upon  that  vital  part  of  the  body  known  as 

*  the^head.  These  are  all  circumstances  that 
it  is  your  duty  to  take  Into  consideration  to 
find  whether  the  party  intended  to  kill  him 
or  not."  There  is  nothing  objectionable  in 
this. 

Second.  With  respect  to  a  deadly  weapon, 
the  court  defined  it  as  "a  weapon  with  which 
death  may  be  easily  and  readily  produced; 
anything,  no  matter  what  it  is,  whether  it  is 
made  for  the  purpose  of  destroying  animal 
life,  or  whether  it  was  not  made  by  man  at 
all,  or  whether  it  was  made  by  him  for  some 
other  purpose,  If  it  is  a  weapon,  or  if  it  is  a 
thing  with  which  death  can  be  easily  and 
readily  produced,  the  law  recognizes  it  as  a 
deadly  weapon."  We  see  nothing  in  this  defl- 
ultion  to  which  any  reasonable  exception  can 
be  taken.  Nor  do  we  find  anything  hi  the 
subsequent  language  of  the  court  which  in 
any  manner  qualifies  this  definition,  or  can 
be  construed  as  an  histruction  to  the  Jury 
that,  as  matter  of  law,  the  stone  actually 
used  was  a  deadly  weapon.  It  is  true  refer- 
ence was  made  to  the  manner  in  which  the 
stone  was  used,  and  the  part  of  the  body  up- 
on which  the  blow  was  struck,  as  considera- 
tions to  aid  the  Jury  in  determining  whether 
it  was  properly  to  be  considered  a  deadly 
weapon.  We  have  so  little  doubt  that,  when 
one  uses  a  stone  of  such  size,  and  strikes  a 
blow  on  tbe  skull  so  severe  as  to  fracture  it,  a 
Jury  ought  to  find  that  the  stone  was  a  deadly 
weapon,  that  if  the  court  had  expressed  a 
definite  opinion  to  that  effect  we  should  have 
been  reluctant,  on  that  account  alone,  to  have 
disturbed  the  Judgment  But  the  court  did 
not  80  express  Itself,  and,  in  calling  attention 
to  the  manner  of  its  use,  and  the  part  of  the 
body  upon  which  the  blow  was  struck,  it  only 
properly  called  the  attention  of  the  Jury  to 
circumstances  fairly  to  be  considered  in  de- 
termining the  character  of  the  weapon.  U.  S. 
V.  Small.  2  Curt.  241,  243,  Fed.  Cas.  No.  16,- 
314;  Com.  v.  Duncan,  91  Ky.  592,  695.  16  S. 
W.  530;  State  v.  Davis,  14  Nev.  407,  413; 
People  V.  Irving,  95  N.  Y.  541,  546;  Hunt  v. 
State,  6  Tex.  App.  663;  Melton  v.  State,  30 
Tex.  App.  273.  17  S.  W.  257;  Jenkins  v. 
State,  30  Tex.  App.  379,  17  S.  W.  938. 

Third.  With  reference  to  the  matter  of  self- 
defense  by  reason  of  the  presence  of  a  real 
danger,  the  court  charged  that  it  could  not  be 
eia  past  danger,  or  a  danger  of  a  future  injury, 
g  but  a  present  danger,  and  a  danger  of  "great 

•  Injury  to  the»person  injured,  that  would  maim 
him,  or  that  would  be  permanent  In  its  char- 
acter, or  that  might  produce  death."  In  this 
we  think  nothing  was  stated  incoiTectly,  and 
that  there  was  a  fair  definition  of  what  is 
necessary  to  constitute  self-defense  by  reason 
of  the  existence  of  a  real  danger. 

Neither,  fourthly,  do  we  find  anything  to 
condemn  in  the  instructions  in  reference  to 
self-defense  based  on  an  apparent  danger. 
Several  approved  authorities  arc  quoted  from. 


in  which  the  doctrine  Is  correctly  stated  that 
it  is  not  sufiicient  that  the  defendant  claims 
that  he  believed  he  was  in  danger,  but  that  it 
is  essential  that  there  were  reasonable  grounds- 
for  such  belief,  and  then  the  rule  was  sum- 
med up  in  this  way: 

"Now,  these  cases  are  along  the  same  line,, 
and  they  are  without  limit,  going  to  show 
that,  as  far  as  this  proposition  of  apparent 
danger  Is  concerned,  that,  to  rest  upon  ^ 
foundation  upon  which  a  conclusion  that  is- 
reasonable  can  be  erected,  there  must  be  some 
overt  act  being  done  by  the  party  which,  from 
its  diaracter,  from  its  nature,  would  give  a 
reasonable  man,  situated  as  was  the  defend- 
ant, the  ground  to  believe— reasonable  ground 
to  believe— that  there  was  danger  to  his  life, 
or  of  deadly  violence  to  his  person,  and,  unless- 
that  condition  existed,  then  there  is  no  ground 
upon  which  this  proposition  can  stand;  there 
is  nothing  to  which  the  doctrine  of  apparent 
danger  could  apply." 

Counsel  criticise  the  use  of  the  words  "dead- 
ly violence,"  as  though  the  court  meant  there- 
by to  limit  the  defense  to  such  cases  as  show- 
ed an  intention  on  the  part  of  the  person  as- 
saulted to  take  the  life  of  the  defendant;  but, 
obviously,  that  is  not  a  fair  construction  of  the 
language,  not  only  because  danger  to  life  is 
expressly  named,  but  also  because,  in  other 
parts  of  the  charge,  it  had  indicated  that  what 
was  meant  by  those  words  was  simply  "great 
violence."  This  is  obvious  from  this  lan- 
guage, found  a  little  precedhig  the  quotation: 
"  'When,  from  the  nature  of  the  attack.'  You 
look  at  the  act  being  done,  and  you  from  that 
draw  an  inference  as  to  whether  there  was 
reasonable  ground  to  believe  that  there  was  a 
design  upon  the  part  of  Owens,  in  this  case, 
to  destroy  the  life  of  the  defendant  Acers,  orj^. 
to  commit  any  great  violence  upon  his  person«= 
at  the*time  he  was  struck  by  the  rock.  *When» 
from  the  nature  of  the  attack.'  That  implies, 
not  that  he  can  act  upon  a  state  of  case  wliere 
there  is  a  bare  conception  of  fear,  but  that 
there  must  exist  that  which  is  either  really  or 
apparently  an  act  of  violence,  and  from  that 
the  inference  may  reasonably  be  drawn  that 
there  was  deadly  danger  hanging  over  Acers, 
in  this  case,  at  that  time." 

These  are  all  the  matters  complained  of. 
We  see  no  error  in  the  rulings  of  the  courts 
and  therefore  the  Judgment  is  affirmed. 

Mr.  Justice  SHUtAS  dissenta 


(164  U.  S.  287> 
McKEE  et  al.  v.  UNITED  STATES. 
(November  30.  1S9G.) 
No.  131. 

Kbpatmbnt  for  Lands  Sold  for  Dikeot  Taxes 
— St  ATOTE— Construction. 
The  first  clause  of  section  4  of  the  act  of 
March  2,  1891,  provides  for  payment  of  4  spe- 
cific sum  per  acre  to  the  legal  owners  for  lan<l» 
sold  in  the  parishes  of  St.  Helena  and  St. 
LuIlc's,  in  South  Carolina,  under  the  direct  tax 
act  of  1861.  The  last  clause  of  tiie  section  pro- 
vides for  payment  to  the  owners  of  lands  sold 


HgEEE  «.  UlsriTED  STATES. 


Qoder  Act  1861,  and  bid  In  by  the  goTernment, 
and  resold,  of  the  proceeds  of  sach  resale,  in 
excess  of  the  tax.  Hdd,  that  this  clause  does 
not  applj  to  the  owners  of  lands  named  In  the 
first  clause. 

Appeal  from  Ooort  of  Claims. 
W.  8.  MooteHb,  for  appellants.    Asst.  Atty. 
Gen.  Dodge,  f6r  the  United  States. 

B£r.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court. 

The  appellants  herein  have  brought  this  ap- 
peal toe  the  purpose  of  obtaining  a  review  of 
a  Judgment  of  the  court  of  claims  diBmissing 
their  petition.  No  opinion  was  delivered  by 
that  court  in  this  case,  but  it  was  decided 
npon  the  authority  of  the  case  of  Bams  v. 
U.  8.,  27  Ot  CL  266,  which  involved  the  con- 
struction of  the  same  statute  that  is  before 
us  in  this  case. 

It  appears,  by  the  finding  of  the  court,  that 
one  Henry  McKee  was  the  owner  of  certain 
lands^  which  are  therein  described,  in  the 
town  of  Beaufort,  in  the  parish  of  St.  Helena, 
8.  G.,  and  that,  while  he  was  such  owner,  the 
ttland  was  sold  for  the  payment  of  the  direct 
8tax  provided  for  in  section  9  and  the  follow- 
*ing  sections  of  the  act  approved* August  5, 
1861,  and  entitled  "An  act  to  provide  increas- 
ed revenue  from  imports,  to  pay  the  interest 
on  the  public  debt,  and  for  other  purposes." 
12  Stat.  292.  The  property  was  bid  in  by  the 
United  States,  and  was  thereafter  resold  by 
the  government  The  direct  tax  on  the  prop- 
erty so  sold  amounted.  In  all,  to  $91.62,  and 
npon  the  resale  of  such  property  there  was 
received  Into  the  treasury  of  the  United 
States,  in  excess  of  the  direct  tax,  the  sum  of 
$6,003.41.  Henry  McKee,  the  legal  owner  of 
the  property  at  the  time  of  its  sale,  died  some 
time  thereafter,  leaving  a  will,  and  the  claim- 
ants are  the  beneficiaries  thereunder,  being 
his  widow  and  children.  These  same  claim- 
ants have  heretofore  obtained  judgment  in 
the  court  of  claims  against  the  government 
for  the  sum  of  $5,680.60  on  account  of  the 
same  real  estate  above  described.  That  judg- 
ment was  obtained,  and  the  claim  in  this  case 
Is  founded,  upon  the  act  approved  March  2, 
1891  (26  Stat  822),  entitled  *«An  act  to  credit 
and  pay  to  the  sev^al  states  and  territories 
and  the  District  of  Columbia  all  moneys  col- 
lected under  the  direct  tax  levied  by  the  act 
of  congress  approved  August  5th,  1861."  The 
act  Is  set  forth  in  full  in  the  margin. ^ 

sAn  act  to  credit  and  pay  to  the  several  states 
and  territories  and  the  District  of  Columbia 
all  moneys  collected  under  the  direct  tax 
levied  by  the  act  of  conjfress  approved  Au- 
gust fifth,  eighteen  hundred  and  sixty-one. 
Be  it  enacted  by  the  senate  and  house  of  rep- 
reaentatives  of  the  United  States  of  America  in 
congress  assembled^  that  it  shall  be  the  duty  of 
the  secretary  of  the  treasury  to  credit  to  each 
state  and  territory  of  the  United  States  and 
the  District  of  Columbia  a  sum  equal  to  all  col- 
lections by  set  off  or  otherwise  made  from  said 
<;tates  and  territories  and  the  District  of  Co- 
lumbifl  or  from  any  of  the  citizens  or  inhabit- 
nnts  tliert'of  or  other  jiorHons  under  the  act  of 
«-ougre8s  approved  August  lifth,  eighteen  hun- 
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*The  judgment  which  the  claimants  have? 
already  obtained  in  the  court  of  claims  was 
rendered  under  the  first  clause  in  section  4 
of  the  act    The  claim  now  before  the  court 
rests  upon  the  last  clause  of  section  4,  which 
reads  as   follows:    "And   provided   further, 
that  any  sum  or  sums  of  money  received  in- 
to the  treasury  of  the  United  States  from  the^ 
sale  of  lands  bid  in  for  taxes  in  any  states 
under  the  laws  described* in  the  first  section* 
of  this  act  in  excess  of  the  tax  assessed 
thereon  shall  be  paid  to  the  owners  of  the 
land  so  bid  in  and  resold,  or  to  their  legal 
heirs   or   representatives."     We  think   this 
proviso  does   not  apply  to  the  owners  of 
lands  described  in  the  first  clause  of  the 
section. 

A  perusal  of  the  entire  act  shows  that  its^ 
purpose  was  to  pay  back  to  the  states,  org^ 
to  individual  citizens  of  states,*the  amounts* 
of  money  received  from  them  in  the  course 
of  the  execution  of  the  direct  tax  act  of  1861 
and  the  acts  amendatory  thereof.    The  first 
section  of  the  act  provides  for  the  crediting 
by  the  secretary  of  the  treasury  to  each 
state,  etc.,  a  sum  equal  to  all  collections,  by 
set-off  or  otherwise,  made  from  said  states, 
or  from  any  of  the  citizens  or  inhabitants 
thereof,  or  other  persons,  under  the  act  of 
congress   therein   mentioned.     Provision   is 
thus  made  for  the  amount  that  had  been 
collected  by  the  United  States. 

dred  and  sixty-one,  and  the  amendatory  acts 
thereto. 

Sec.  2.  That  all  moneys  still  due  to  the  United 
States  on  the  quota  of  direct  tax  apportioned  by 
section  eight  of  the  act  of  congress  approved 
Atigust  fifth,  eighteen  hundred  and  sixty-one,, 
are  hereby  remitted  and  relinquished. 

Sec.  3.  That  there  is  hereby  appropriated,  out 
of  any  money  in  the  treasury  not  otherwise  ap- 
propriated, such  sums  as  may  be  necessary  to 
reimburse  each  state,  territory  and  the  District 
of  Columbia  for  all  money  found  due  to  them 
under  the  provisions  of  this  act;  and  the  treas- 
urer of  the  United  States  is  hereby  directed  to- 
pay  the  same  to  the  governors  of  the  states  and 
territories  and  to  the  commissioners  of  the  Dis- 
trict of  Columbia,  but  no  money  shall  be  paid 
to  any  state  or  territory  until  the  legislature 
thereof  shall  have  accepted,  by  resolution,  the- 
sum  herein  appropriated,  and  the  trusts  im- 
posed, in  full  satisfaction  of  all  claims  against 
the  United  States  on  account  of  the  levy  and 
collection  of  said  tax,  and  shall  have  authorized 
the  governor  to  receive  said  money  for  the  use 
and  purposes  aforesaid:  Provided,  that  where- 
the  sums,  or  any  part  thereof,  credited  to  any 
state,  territory  or  the  District  of  Columbia,  have- 
been  collected  by  the  United  States  from  the  cit- 
izens or  inhabitants  thereof,  or  any  other  per- 
son, either  directly  or  by  sale  of  property,  such 
sums  shall  be  held  in  trust  by  such  stnte,  ter- 
ritory or  the  District  of  Columbia  for  the  ben- 
efit of  those  persons  or  inhabitnnts  from  whom 
they  were  collected,  or  their  lepal  representa- 
tives: And  provided  further,  that  no  part  of 
the  money  collected  from  individuals  ard  to  be 
held  in  trust  as  aforesaid  shnll  be  retained  hy 
the  United  States  as  a  set  off  npainst  any  in- 
debtedness alleged  to  exist  against  the  state, 
territory  or  District  of  Columbia  in  which  sucli 
tax  was  collected:  And  provided  further,  that 
no  part  of  the  money  hereby  appropriated  shall 
be  paid  out  by  the  governor  of  any  state  or  ter- 
ritory or  any  other  person  to  any  attorney  ff^ 
agent  under  any  contract  for  services  now  ^-v^ 
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The  second  section  provides  for  the  re- 
mission and  relinquishment  of  all  moneys 
still  due  to  the  United  States  nnder  the  di- 
rect tax  apportioned  by  section  8  of  the 
above-mentioned  act  of  congress.  The  third 
section  appropriates  moneys  for  the  purpose 
of  reimbursing  each  state  for  all  money 
found  due  under  the  provisions  of  the  act, 
and  various  conditions  are  therein  imposed 
relative  to  the  payment  of  such  moneys. 
By  the  first  clause  of  the  fourth  section, 
special  provision  is  made  for  the  payment 
to  the  legal  owners,  or  their  heirs,  of  such 
lands  as  were  sold  in  the  parishes  of  St. 
Helena  and  St  Luke's  in  the  state  of  South 
Carolina  under  this  direct  tax  act  Those 
owners,  or  their  representatives,  were  to  be 
paid  for  their  lands,  which  had  been  sold, 
and  the  value  thereof  was  to  be  ascertained 
in  the  manner  provided  by  the  fourth  sec- 
tion. Full  and  special  provision  was  thus 
made,  in  the  clauses  preceding  the  last  clause 
of  section  4,  for  the  owners  of  lands  which 
had  been  sold  under  the  direct  tax  act  in 
the  parishes  of  St  Helena  and  St.  Luke's 
in  the  state  of  South  Carolina.  The  reim- 
bursement of  the  owners  in  those  particular 
parishes  for  their  lands,  which  had  been 
sold,  was  to  be  after  the  standard  which  was 
provided  for  in  the  clauses  quoted. 

There  were,  however,  cases  where  lands 
had  been  sold  under  this  direct  tax  act  In 

isting  or  heretofore  made  between  the  rep- 
resentative of  any  state  or  territory  and  any  at- 
torney or  agent  All  claimB  under  the  trust 
hereby  created  shal  be  filed  with  the  governor 
of  such  state  or  territory  and  the  commisRion- 
ers  of  the  District  of  Columbia,  respectively, 
within  six  years  next  after  the  nassage  of  this 
act;  and  all  claims  not  so  filed  shall  be  forever 
barred,  and  the  money  attributable  thereto 
shall  belong  to  such  statej  territory  or  the  Dis- 
trict of  Columbia,  respectively,  as  the  case  may 
be. 

Sec.  4.  That  it  shall  be  the  duty  of  the  secre- 
tary of  the  treasury  to  pay  to  such  persons  as 
shall  in  each  case  apply  therefor,  and  furnish 
satisfactory  evidence  that  such  applicant  was 
at  the  time  of  the  sales  hereinafter  mentioned 
the  lepal  owner,  or  is  the  heir  at  law  or  devisee 
of  the  legal  owner  of  snch  lands  as  were  sold  In 
the  parishes  of  Saint  Helena  and  Saint  Luke's 
in  the  state  of  South  Carolina,  under  the  said 
acts  of  conprress,  the  value  of  said  lands  in  the 
manner  following,  to  wit:  To  the  owners  of  the 
lots  in  the  town  of  Beaufort,  one-half  of  the 
value  assessed  thereon  for  taxation  by  the  Unit- 
ed States  direct  tax  commissioners  for  South 
Carolina;  to  the  owner  of  lands  which  were 
rated  for  taxation  by  the  state  of  South  Caro- 
lina as  boinp  usually  cultivated,  five  dollars  per 
acre  for  ench  acre  thereof  returned  on  the  prop- 
er tax  book;  to  the  owners  of  all  other  lands, 
one  dollar  per  acre  for  each  acre  thereof  return- 
ed on  said  tax  book:  Provided,  that  in  all  cases 
where  such  owners,  or  persons  claiming  under 
them,  have  redeomod  or  purchased  said  lands, 
or  any  pnrt  thereof,  from  the  United  States, 
they  shall  not  receive  compensation  for  such 
pa  it  so  ro«U'ome(l  or  purchased;  and  any  sum  or 
sums  held  or  to  be  held  by  the  said  state  of 
South  Carolina  in  trust  for  any  such  owner  nn- 
der section  three  of  this  act  shall  be  deducted 
from  the  sum  due  to  such  owner  under  the  pro- 
visions of  this  section:  And  provided  further, 
that  in  all  cases  where  said  owners  have  here- 
rofore  received  from  the  United  States  the  sur- 


other  parishes  of  the  state  of  South  Carolina, 
and  in  other  states.  There  was  added  to  the 
act  of  1891  the  last  clause  of  section  4,  which 
would  cover  all  such  cases;  and  we  are  of 
opinion  that  this  last  clause  does  not  refer 
to  or  cover  the  cases  of  those  owners  who 
are  mentioned  In  the  first  clause  of  the  same 
section.  Otherwise  this  curious  result  might,^ 
and  In  this  particular  case  would,  follow  :g 
The  owners  of  the*  land  at  the  time  of  its* 
sale  would  recover,  under  the  first  clause,  a 
greater  amount  than  the  government  actu- 
ally received  upon  its  resale  of  the  land  pur- 
suant to  the  provisions  of  the  direct  tax  act. 
That  result  would  be  accomplished  by  the 
rule,  provided  in  the  first  clause,  for  arriv- 
ing at  the  sum  to  be  paid  by  the  government 
without  reference  to  the  amount  actually 
received  by  it.  But,  in  addition  to  that,  and 
under  the  provisions  of  the  last  clause  as 
construed  by  plaintuis  in  error,  the  owners 
would  be  entitled  to  recover  all  the  moneys 
received  into  the  treasury  of  the  United 
States  upon  the  sale  of  such  lands  for  taxes, 
under  the  direct  tax  act,  in  excess  of  the 
taxes  assessed  thereon.  In  this  case  these 
claimants  have  already  obtained  Judgment 
against  the  government  for  $5,680.60,  and 
all  that  the  government  has  received  upon 
the  sale  of  the  property  (above  the  taxes  on 
such  land,  which  were  $01.52)  is  $5,003.41. 
By  that  Judgment,  therefore,  the  government 

plus  proceeds  arising  from  the  sale  of  their 
lands,  such  sums  shall  be  deducted  from  the 
sum  which  they  are  entitled  to  receive  under 
this  act  That  in  all  cases  where  persons,  while 
serving  in  the  army  or  navy  or  marine  corps  of 
the  United  States,  or  who  had  been  honorably 
discharged  from  said  service,  purchased  any  of 
said  lands  under  section  eleven  of  the  act  of 
congress  approved  June  seventh,  eighteen  hun- 
dred and  sixty-two,  and  such  lands  afterwards 
reverted  to  the  United  States,  it  shall  be  the 
duty  of  the  secretary  of  the  treasury  to  pay  to 
such  persons  as  shall  in  each  case  apply  there- 
for, or  to  their  heirs  at  law,  devisees  or  gran- 
tees, in  good  faith  and  for  valuable  considera- 
tion, whatever  sum  was  so  paid  to  the  United 
States  in  such  case.  That  before  paying  any 
money  to  such  persons  the  secretary  of  the 
treasury  shall  require  the  person  or  persons  en- 
titled to  receive  the  same  to  execute  a  release 
of  all  claims  and  demands  of  every  kind  and  de 
scription  whatever  against  the  United  States 
arising  out  of  the  execution  of  said  acts,  and 
also  a  release  of  all  right,  title  and  interest  in 
and  to  the  said  lands.  That  there  is  hereby  ap- 
propriated, out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  the  sum  of  five  hundred 
thousand  dollars,  or  so  much  thereof  as  may  be 
necessary  to  pay  for  said  lots  and  lands,  which 
sum  shall  include  all  moneys  in  the  treasury 
derived  in  any  manner  from  the  enforcement  of 
said  acts  in  said  parishes,  and  not  otherwise  ap 
propriated.  That  section  one  thousand  and 
sixty-three  of  the  Revised  Statutes  is  hereby 
made  applicable  to  claims  nrisinc:  under  this  act 
without  limitation  as  to  the  amount  involved 
in  such  claim:  And  provided  further,  that  any 
sum  or  sums  of  money  received  into  the  treas- 
ury of  the  United  States  from  the  sale  of  lands 
bid  in  for  taxes  in  any  state  nnder  the  laws  de- 
scribed in  the  first  section  of  this  act  in  excess 
of  the  tax  assessed  thereon  shall  be  paid  to  the 
owners  of  the  land  so  bid  in  and  resold,  or  to 
their  legal  heirs  or  representatives,  r\r^nlc> 
Approved  March  2,  1891.  ^^^^LV^ 


GLOYEB  V.  UiaXED  STATES. 


91 


must  pay  nearly  9600  more  than  it  eva*  re- 
ceived on  account  of  the  land,  and,  in  addi- 
tion to  that,  if  the  claimants'  Interpretation 
of  the  statute  be  the  correct  one,  the  govern- 
ment must  pay  $5,000  more  to  the  owners 
of  the  same  lands.  We  cannot  think  that  this 
was  the  intention  of  congress.  To  give  back 
as  much  as  it  has  received  over  and  above 
the  original  tax  would  seem  to  be  dealing 
with  a  good  deal  of  liberality  with  the  own* 
era.  The  fact  is  well  known,  as  a  matter 
of  contemporaneous  history,  and  it  was  so 
stated  by  counsel  on  the  argument,  that  up- 
on the  sale  of  lands  which  the  United  States 
bad  bid  in  by  virtue  of  the  provisions  of  the 
direct  tax  act  of  1861,  and  which  were  sold 
thereafter  under  the  provisions  of  section  11 
of  the  act  of  June  7,  1862,  entitled  '*An  act 
for  the  collection  of  direct  taxes  in  insurrec- 
tionary districts  within  the  United  States, 
and  for  other  purposes"  (12  Stat.  422),  the 
amounts  of  such  sales  were  frequently,  and 
generally,  very  much  less  than  the  real  value 
of  the  property  sold.  This  was  no  fault  of 
the  government,  however,  and  resulted  in 
no  benefit  to  it.  By  the  rule  adopted  in 
the  first  clause  of  section  4  of  the  act  of 
1891  for  ascertaining  the  amount  which  was 
;3  to  be  paid  the  former  owners  of  the  prop- 
S  erty  that  had  been  sold,  the  sum  which  the 
*  United  States* would  have  to  pay  to  those 
legal  owners  might,  and  probably  would,  be 
much  in  excess  of  the  sums  which  the  gov- 
ernment had  actually  received,  so  that,  in  nu- 
merous cases,  there  would  be  a  pure  gratuity 
on  the  part  of  the  government  to  those  own- 
ers. The  language  would  have  to  be  very 
plain  to  call  for  such  a  construction  of  the 
last  proviso  in  section  4  as  would  give,  in 
addition  to  a  gratuity,  a  still  further  sum, 
amounting  to  the  surplus  received  by  the 
government  over  and  above  the  amount  of 
the  tax  levied  upon  the  property  sold.  The 
fact  that  there  were  lands  sold  in  other 
parishes  than  those  named,  in  the  state  of 
South  Carolina,  and  also  lands  lying  in  other 
states,  furnishes  a  rational  and  proper  foun- 
dation for  the  last  proviso  in  section  4  of 
the  act  of  1891,  without  construing  it  to  in- 
volve these  owneri^  who  had  already  been 
specially  provided  for.  There  is  full  oppor- 
tunity thus  given  for  the  application  of  the 
clause  in  question  to  other  landowners,  with- 
out including  within  its  benefits  the  owners 
of  those  lands  who  had  already  been  par- 
ticularly mentioned  and  provided  for  by  oth- 
er clauses  in  the  same  section.  It  is  true 
that,  if  the  language  used  In  that  last  clause 
be  given  its  widest  and  broadest  application, 
it  would  Include  all  owners  of  real  estate 
which  had  been  sold  in  any  portion  of  the 
country  under  the  provisions  of  the  direct 
tax  act.  But  we  think  a  perusal  of  the 
whole  act  prevents  our  giving  this  unlimited 
construction,  because  to  do  so  would  conflict 
with  what  we  think  was  the  intention  of 
congress,  gathered  from  the  provisions  of 
the  whole  act.    Under  such  circumstances  it 


is  not  only  the  right,  but  it  Is  the  plain  duty* 
of  the  court  to  limit,  by  a  proper  construc- 
tion, the  otherwise  boundless  application  of 
the  general  language  used  in  the  statute. 
As  was  said  by  Mr.  Chief  Justice  Taney: 
"It  is  undoubtedly  the  duty  of  the  court  to 
ascertain  the  meaning  of  the  legislature 
from  the  words  used  in  the  statute,  and  the 
subject-matter  to  which  it  relates,  and  to 
restrain  its  operation  within  narrower  lim- 
its than  its  words  import,  if  the  court  are  sat- 
isfied that  the  literal  meaning  of  its  lan- 
guage would  extend  to  cases  which  the  leg- 
islature never  designed  to  embrace  In  It" 
Brewer  v.  Blougher,  14  Pet.  178,  at  IDS; 
Petri  V.  Bank,  142  U.  S.  044,  650,  12  Sup. 
Ct.  325,  327.  o 

•  It  is  true  that,  in  the  first  case  cited,  the  • 
court  refused  to  limit  the  application  of  the 
statute  as  contended  for  by  one  of  the  par- 
ties to  the  controversy,  but  such  refusal  was 
based  on  the  view  of  the  statute  taken  by 
the  court,  which  was  that  the  intention  of 
the  legislature  was  not  so  plainly  within  the 
contention  of  counsel  as  to  permit  of  the  limi- 
tation in  that  case.  The  rule  for  tlie  con- 
struction of  a  statute  and  of  the  duty  of 
the  court  was  given  as  above  stated. 

In  this  case  we  tlilnk  the  intention  of  con- 
gress was  plain,  and  that  the  general  lan- 
guage of  the  last  clause  of  section  4  should 
not  be  held  to  Include  the  class  of  owners 
of  lands  mentioned  in  the  first  clause  of  the 
same  section,  for  whose  case  special  provi- 
sion was  therein  made.  We  think  that  the 
construction  given  by  the  court  of  claims 
to  the  statute  of  1891,  as  set  forth  in  its  opin- 
ion In  Sams  v.  U.  S.,  27  Ct.  CI.  2GG,  was  cor- 
rect, and  its  Judgment  in  this  case  should 
therefore  be  affirmed. 


(164  U.  S.  294) 
GLOVER  et  al.  v.  UNITED  STATES. 
(November  30,  1896.) 
No.  140. 

Rbfundino  Act— Construction— MonTQAO be  and 
"Legal  Owner"  op  Land. 
A  mortgagee  of  lands,  at  the  time  of  their 
sale  by  the  government  by  the  direct  tax  act  of 
1861,  is  not  embraced  within  the  terms  of  the 
refunding  act  of  March  3,  1801,  providing  for 
the  payment  of  a  specific  sum  to  the  'icgal 
owner'*  of  such  lands. 

Appeal  from  Court  of  Claims. 

James  Lowndes,  for  appellants.  Asst.  Atty. 
Gea  Dodge  and  George  H.  Gorman,  for  the 
United   States.     W.   S.   Monteith,  for   Bythe- 

wood  heirs.  m» 

ft 

*Mr.  Justice  WHITE  delivered  the  opinion* 
of  the  court. 

In  1861  Benjamin  R.  Bythewood  was  the 
owner  of  a  lot  In  the  town  of  Beaufort,  and 
a  plantation  in  the  county  of  the  same  name, 
both  situated  in  St  Helena  parish,  state  of 
South  Carolina.  On  the  occupation  of  Port 
Royal  by  the  national  troops  in  November, 
1861,  Bythewood  left  St.  Helena  Island,  as  dl^^ 
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an  the  white  population  of  that  lalaiid.  Them> 
after  the  property  of  Bythewood  was  aasessed 
for  taxes  by  the  United  States  under  the  direct 
tax  act  of  1861  (12  Btat  294),  and  was  sold 
In  enforcement  thereof.  A  portion  of  the 
plantation  was  subsequently  redeemed. 

Confess  provided,  by  the  act  of  March  2, 
1801  (26  Stat  822),  for  refunding  the  direct 
tax  collected  under  the  act  of  1861,  and  also 
for  payment,  under  certain  conditions,  of  a 
stipulated  amount  to  the  owners  of  property 
in  St.  Helena  parish,  which  had  been  sold  to 
collect  such  direct  tax.  This  controversy 
arises  from  a  claim  made,  under  said  act,  by 
the  representatives  of  Mrs.  Verdier,  that,  as 
their  ancestor  was  a  creditor  secured  by  mort* 
gage  on  the  property  of  Bythewood  at  the 
date  when  it  was  sold  under  the  act  of  1861, 
they  are  therefore  entitled  to  be  paid  the  sum 
stipulated  in  the  act  of  congress,  because,  as 
the  representatives  of  such  mortgage  creditor, 
they  were  the  legal  owners  of  the  property, 
within  the  meaning  of  the  refunding  law  of 
1891.  The  full  text  of  the  act  of  1891,  upon 
which  the  issue  depends,  is  set  out  In  the 
margin  of  the  opinion  in  McKee  ▼•  U.  8.,  164 
U.  S.  287,  17  Sup.  Ct  92. 

By  the  fourth  section  of  the  act  it  is  made 
**the  duty  of  the  secretary  of  the  treasury  to 
pay  to  such  persons  as  shall  in  each  case  ap- 
ply therefor  and  furnish  satisfactory  evidence 
that  such  applicant  was  at  the  time  of  the 
sales  hereinafter  mentioned  the  legal  owner  or 
is  the  heir  at  law  or  devisee  of  the  legal 
owner  of  such  lands  as  were  sold  in  the  parish- 
es of  Saint  Helena  and  Saint  Luke's  in  the 
state  of  South  Carolina  under  the  said  acts  of 
congress,  the  value  of  said  lands  in  the  manner 
following,  to  wit  •  •  *." 
»  The  question  which,  therefore,  arises  is  this, 
I  is  one  who  was  a  mortgage  alitor  at  the 
*  time  of  the  sale  of  the  property,  to^enforce  the 
direct  tax,  tlie  legal  owner  contemplated  by 
congress  when  it  enacted  the  law  of  1891? 

Construing  the  words  'legal  owner"  in  a 
strictly  literal  and  purely  technical  sense,  it  Is 
clear  that,  under  the  law  of  South  Carolina, 
a  mortgage  creditor  was  not  such  legal  owner. 
Without  considering  whether  a  mortgage 
creditor,  under  the  common  law,  might  be 
technically  held  to  be  the  legal  owner,  within 
the  meaning  of  the  act  of  1891,  it  is  plain  that 
the  statute  law  of  South  Carolina  made  the  po- 
sition of  a  mortgagee  merely  that  of  a  creditor 
with  security.  The  law  from  which  this  re- 
sulted was  passed  in  1791  (5  St  at  Large  S.  a 
169),  and  therein  it  was  provided: 

'*No  mortgagee  shall  be  entitled  to  maintain 
any  possessory  action  for  the  real  estate  mort- 
gaged, even  after  the  time  allotted  for  the 
payment  of  the  money  secured  by  the  mort- 
gage is  elapsed;  but  the  mortgagor  shall  be 
still  deemed  the  owner  of  the  land  and  tlie 
mortgagee  as  owner  of  the  money  lent  or 
due,  and  shall  be  entitled  to  recover  satlsfac- 
-tion  for  the  same  out  of  the  land.  ♦  ♦  • 
Provided  always,  that  nothing  herein  contaln- 
•ed  shall  extend   to  any  suit  or  action  now 


pending,  or  when  the  mortgagor  shall  be  out 
of  poBsessioiL    ♦     •    ♦" 

As  late  as  1890  the  supreme  court  of  South 
Carolina  construed  this  statute  in  Hardin  r. 
Haidin,  84  S.  a  77,  80,  12  S.  B.  936,  and  tt 
was  there  held  that  it  was  well  settled,  by 
many  decisions,  that  in  South  Carolina  a  mort- 
gage of  real  estate  is  not  a  conveyance  of  any 
estate  whatever,  but  Is  simply  a  contract 
whereby  the  mortgagee  obtains  a  lien  on  the 
property  mortgaged  as  a  security  for  the  pay- 
ment of  the  debt  and  that  the  mortgagor  still 
remahuB,  even  after  the  condition  is  brol^en, 
the  owner  of  the  land. 

Nor  did  the  mere  fact  that  Bythewood  left 
St  Helena  Island  on  the  arrival  of  the  federal 
forces  convert  Mrs.  Verdier's  title,  which  was 
one  of  mere  security,  into  that  of  a  legal  own- 
er. It  is  not  found  that  she  herself,  in  fact, 
took  any  possession  of  the  property  mortgaged 
to  secure  her  debt 

As  said  in  Qity  of  Norwich  t.  Hubbard,  22 
Conn.  587,  5&4:  ^ 

^A  mortgagee,  out  of  possession,  is  not  theg 
proprietor  of*the  mortgaged  premises,  and.  In* 
common  parlance,  is  never  spoken  of  as  such; 
nor  is  he  so  recognized  in  a  legal  sense.  To  be 
sure,  he  is  said  to  have  the  legal  title,  and,  as 
agahist  the  mortgagor,  and  for  the  purpose  of 
enforcing  his  rights,  as  mortgagee,  he  has 
such  title.  He  can  convey  no  beneficial  in- 
terest in  the  land  mortgaged,  as  separate  and 
distinct  from  the  debt;  and  he  has  no  such  in- 
terest in  it  as  can  be  levied  upon,  and  taken 
in  execution,  by  his  creditors." 

Bven  the  common-law  right  of  a  mortgagee 
not  in  possession  to  be  considered  the  legal 
owner  is  so  in  a  restricted  sense,  as  is  shown 
by  Great  Falls  Co.  v.  Worster,  15  N.  H.  412, 
434,  where  the  court  said: 

**A  mortgagee  not  In  possession  is  not  enti- 
tled to  be  treated  as  owner,  except  in  a  suit, 
or  some  other  proceeding,  to  enforce  his  rights 
as  mortgagee.  Until  entry,  he  has  no  right  to 
exercise  any  acts  as  owner.  He  cannot  claim 
the  rents  and  profits.  He  cannot  convey  the 
land  by  deed,  without  transferring  the  debt 
But  he  may  assign  the  debt  and  thereby  as- 
sign and  transfer  the  charge  upon  the  land. 
He  has  no  right  to  commit  waste,  or  destroy 
the  property  when  In  possession,  until  he  has 
foreclosed.'* 

While  it  is,  hence,  clear  that  a  strict  and 
technical  construction  of  the  words  "legal* 
owner*'  would  be  conclusive  against  the  claim 
which  the  mortgage  creditors  here  assert  the 
language  of  the  act  of  1891  should  not  be 
measured  and  interpreted  by  this  narrow  rule. 
The  context  of  that  act  makes  it  manifest  that 
the  word  "legal,"  prefixed  to  the  word  "own- 
er," was  not  intended  to  give  it  a  purely  anl- 
ficial  meaning.  This  is  shown  by  the  fact 
that  in  other  places  in  the  section  wher^  the 
word  "owner"  is  found,  the  same  idea  is  con- 
veyed by  the  use  of  that  word  without  the 
prefix  "legal."  In  inten>reting  the  act  there- 
fore, we  must  be  guided,  not  by  any  mere 
technicality,  but  must  read  its  provitfioif»  by 
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the  light  of  the  caidloal  rule,  commanding 
that  the  words  must  be  apprehended,  not  in  a 
forced  and  purely  technical  way,  but  in  their 
general  accei)tation,  and  that  the  law  must  be 
Interpreted  In  accordance  with  its  spirit,  so 
as  to  effectuate  the  purpose  intended  to  be  ac- 
complished  thereby.     Maillard  v.   Lawrence, 

2 16  How.  251;   Smythe  v.  Fiske,  23  Wall.  374. 

?  *  Following  these  canons  of  construction,  it 
cannot  be  denied  that  the  general  acceptation 
of  the  word  "owner"  is  distinct  and  differ- 
ent; indeed,  is  the  yeiy  opposite  of  the  word 
"creditor,"  whether  secured  by  mortgage  or 
not.  And  that  this  meaning  is  the  sense  in 
which  it  was  used  in  the  law  in  question 
is  demonstrated  by  the  fact  that  nowhere 
therein  is  provision  made  for  the  classifica- 
tion and  ascertainment  of  the  rights  of  cred- 
itors,— for  determining  whether  such  rights 
had  been  duly  preserved  by  proper  registry, 
or  had  been  discharged  by  payment,  or  bar- 
red by  the  statute  of  limitations.  Indeed, 
there  Is  one  requirement  of  the  act  which  ex- 
cludes the  Implication  that  the  word  "owner" 
was  Intended  to  refer  to  a  creditor.  The 
payment  to  the  owner,  the  fourth  section 
commands,  "shall  be  made  by  the  secretary 
of  the  treasury  to  such  persons  as  shall 
•  •  •  furnish  satisfactory  evidence'  that 
such  applicant  was  at  the  time  of  the  sales, 
hereinafter  mentioned,  the  legal  owner." 
Now,  while  the  time  of  the  sale  was  an  ab- 
solutely certain  criterion  by  which  to  de- 
termine ownership  vel  non,  it  is  an  impossi- 
ble test  by  which  to  ascertain  the  existence 
or  nonexistence  of  a  creditor  at  the  time  the 
law  was  enacted.  The  mere  fact  that  a  cred- 
itor held  security  at  a  given  time  does  not 
exclude  the  possibility  of  the  debt  having 
been  paid  subsequent  to  the  sale,  or  of  its 
having  perished  by  limitation,  or  having 
been  extinguislied  in  some  other  lawful  way. 
To  hold  that  the  payment  must  be  made, 
therefore,  to  one  who  was  a  creditor  at  the 
time  of  the  sale,  would  imply  that  congress 
Intended  to  make  a  payment  to  one  who 
might  not  be  a  creditor  at  the  time  of  the 
payment,  although  he  may  have  been  such 
creditor  when  the  sale  was  made. 

A  consideration  of  the  purpose  meant  to 
be  accomplished  by  the  act  of  1891  fortifies 
the  foregoing  conclusions.  That  it  was 
avowedly  intended  to  repay  the  tax  which 
had  been  levied  under  the  act  of  1861  is  be- 
yond question.  The  provision  as  to  payment 
to  the  owners  of  a  certain  sum  for  land  sold 
ander  that  act  was  clearly  a  result  and  con- 
sequence of  the  general  purpose  contemplat- 
ed by  congress  In  passing  the  refunding  law. 
It  follows  that  the  aim  proposed  by  the  act 

©of  1891  was  the  return  of  the  tax  assessed 

?  under  the  act  of^861,  and  the  repayment,  in 
certain  cases,  to  the  owners,  of  a  named  sum 
for  lands  which  were  assessed  and  sold  un- 
der that  act.  Now,  If  it  be  clear  that,  under 
the  act  of  1861,  the  owner,  and  not  the  mort- 
KBge  creditor  out  of  possession,  was  liable 
for  assessment,  it  becomes  equally  clear  that 
v.l7a.c.— 7 


a  mortage  creditor,  who  was  not  assessable 
nnder  the  act  of  1861,  was  not  within  the 
scope  of  the  relief  Intended  to  be  accomplish- 
ed by  the  act  of  1891.  The  act  of  1861,  In 
section  8  and  subsequent  sections,  provided 
for  a  tax  which  was  to  be  assessed  and  laid 
within  the  United  States  "on  the  value  of 
lands  and  lots  of  ground,  their  improvements 
and  dwelling  houses."  It  contemplated  an 
assessment  against  the  owner  of  the  prop- 
erty and  not  the  creditor,  since  there  was  a 
personal  liability  entailed  on  the  owner  for 
the  tax.  Thus,  by  section  35,  the  collector 
was  authorized,  upon  default  In  the  pay- 
ment of  the  tax,  to  distrain  upon  goods  and 
chattels.  Can  it  be  contended  that  one  who 
was  a  creditor,  with  a  mortgage  security  on 
the  property  of  his  debtor,  was  liable  to  as- 
sessment for  this  tax,  and  hence  to  have  his 
goods  and  chattels  distrained  for  its  pay- 
ment? If  it  cannot  be,  then  it  follows  that 
the  mortgage  creditor  could  not  be  assessed 
under  the  act  of  1861.  But,  if  he  was  not 
assessable  under  that  law,  and  the  act  of 
1891  contemplates  only  the  owners  who 
could  be  so  assessed,  the  deduction  is  irre- 
sistible that  the  mortgage  creditor  was  not 
embraced  In  the  word  "owner"  as  used  in 
the  act  of  1891.  Nor  Is  the  claim  here  assert- 
ed by  the  mortgage  creditor  that  he  is  with- 
in the  term  "owner,"  as  used  in  the  act  of 
1891,  fortified  by  a  reference  to  decisions  con- 
struing that  word  In  statutes  regulating  ibe 
enforcement  of  the  right  of  emment  domain. 
Some  courts,  considering  that  word  strictly 
in  such  statutes,  have  held  it  not  to  embrace 
a  mortgagee.  Farnsworth  v.  City  of  Boston, 
126  Mass.  1;  City  of  Norwich  v.  Hubbard, 
supra.  Other  courts,  however,  have  held, 
from  a  consideration  of  the  context  of  the 
statutes  which  they  were  interpreting,  and 
the  evident  purpose  intended  thereby  to  be 
subserved,  that  mortgagees  were  embraced. 
Even  if,  arguendo,  It  be  conceded  that  the 
latter  construction  is  a  correct  one,  and  that§ 
where  the  law  seeks  to  divest  all^and  every? 
title  to  land  or  estate,  and  substitute  the 
price  therefor,  that  the  word  "owner"should 
receive  a  broad  and  liberal  construction,  so 
as  to  embrace  every  right  in  and  to  the  land, 
such  concession  would  not  affect  or  control 
the  proper  interpretation  to  be  given  to  the 
word  "owner"  in  the  act  under  considera- 
tion. In  conferring  the  gratuity  provided 
by  the  act  of  1801,  congress  in  no  way  man- 
ifested its  purpose  to  make  a  restitutio  in 
Integrum,— to  create  a  fund  which  would 
take  the  place  of  the  property,  and  be  the 
representative  of  its  entire  value,  at  the  date 
of  the  sale,  or  of  all  the  interests  then  rest- 
ing upon  or  entering  into  the  land.  The  act 
does  not  provide  for  ascertaining  the  value 
of  the  land  at  the  time  of  the  sale,  and  for 
a  return  of  the  amount  thereof,  but  simply 
fixes  an  arbitrary  sum  to  be  paid  to  the  one 
who  was  the  owner  at  the  time  of  the  sale. 
And  that  this  sum  was  not  considered  bj 

congress  as  the  whole  value  of  the  propeiqtiw 
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at  the  date  of  the  sale  Is  demonstrated  by 
the  fact  that,  as  to  the  lots  in  Beaufort,  the 
amount  to  be  paid  was  fixed  at  one-half  the 
valuation  placed  on  them  by  the  United 
States  when  they  were  assessed  under  the  di- 
rect tax  law.  We  cannot  adopt  a  theory  of 
construction  which  substantially  asserts  that 
the  half  is  equal  to  the  whole.  To  enforce, 
then,  against  the  money  given  by  congress 
to  the  owner,  the  rights  of  the  mortgage 
creditor,  on  the  theory  that  it  represents  the 
entire  value  of  the  property,  would  be  in- 
dulging in  an  untrue  hypothesis  to  Justify, 
not  only  a  repudiation  of  the  express  words 
of  the  law,  but  also  a  refusal  to  execute  its 
manifest  Intent.  Doubtless,  both  the  rights 
of  the  owner  and  those  of  the  mortgage 
creditor  were  operated  on  by  the  tax  sale. 
But  the  taxing  law  gave  to  either  s  right 
of  redemption.  If,  years  after  the  sale,  and 
when  the  right  to  redeem  had  lapsed,  con- 
gress chose  to  give  to  the  owner  a  propor- 
tion of  the  value  of  the  property  to  compen- 
sate for  his  loss,  we  can  see  no  equitable 
consideration  supporting  the  claim  that  the 
money  should  be,  by  judicial  construction, 
taken  from  the  owner,  in  order  to  bestow  it 
on  the  mortgage  creditor.  To  so  construe 
would  substitute  the  judicial  for  the  legisla- 

e  tive  mind. 

S?  *This  case  is  also  unlike  that  of  a  factor 
who,  by  reason  of  advances  upon  goods  in 
his  physical  possession,  has  acquired  a  quasi 
ownership  in  such  goods,  and  who  to  the  ex- 
tent of  such  advances,  is  entitled  as  special 
owner  to  sell  the  goods  in  his  possession. 
U.  S.  V.  Villalonga,  23  Wall.  97.  Of  course, 
the  construction  which  we  give  to  the  term 
"legal  owner"  or  "owner"  in  the  act  of  1891, 
is  limited  to  the  precise  question  aiising  on 
this  record,  which  is,  simply,  whether  a 
mortgagee  can  properly  be  said  to  be  em- 
braced within  the  terms  of  the  act  of  1891 
giving  a  particular  sum  to  the  legal  owner 
or  owners  for  lands  sold  by  the  government 
under  the  direct  tax  act  of  1861.  In  de- 
termining, therefore,  as  we  do,  that  the 
mortgage  creditor  is  not  embraced  in  the 
provisions  of  the  act,  we  are  not  to  be  un- 
derstood as  expressing  an  opinion  upon 
what  construction  might  be  Justified  under 
other  facts  and  circumstances  and  for  other 
purposes. 

The  Judgment  of  the  court  of  claims  disal- 
lowing the  claim  of  the  plaintiffs,  having 
construed  the  act  of  1891  in  accordance  with 
the  foregoing  views,  was  right,  and  is  there- 
fore affirmed. 


(164  U.  S.  883) 

NORTHERN  PAC.  R.  00.  v.  COLBURN. 

(November  30,  1896.) 

No.  70. 

Federal  QcPSTroN'— Pdblic  La.n'ds— Coxclusivb- 
NES8  OP  DncisioN  OF  Seckbtakt  oj  Intekior 

—  Occupation  without  Entry. 
1.  A  decision  by  the  supreme  court  of  a  state 

adverse  to  a  claim  of  ttlte  by^  a  ssilBOsri  com- 


pany ander  a  congressional  land  grant  involves 
a  federal  question. 

2.  A  decision  by  the  secretary  of  the  interior 
that  the  mere  occupation  and  cultivation  of  land 
creates  such  a  claim  as  w|ll  prevent  it  from  pass- 
ing under  a  grant  by  congress  to  a  railroad  com- 
pany is  a  decision  on  a  question  of  law,  which 
does  not  conclude  the  parties,  but  may  be  re- 
viewed in  a  collateral  proceeding  to  recover  the 
gurchase  money,  by  one  to  whom  the  company 
ad  agreed  to  convey  title.  34  Pac.  1017,  re- 
versed. 

8.  The  mere  occupation  and  cultivation  of 
land  without  making  entry  in  Uie  local  land  of- 
fice does  not  create  a  pre-emption  claim  which 
will  exclude  the  land  from  the  operation  of  a 
grant  by  congress  to  another. 

In  Error  to  the  Supreme  Court  of  Montana. 

On  April  23,  1892,  defendant  in  error,  as^ 
plaintiff,  filed  in  the  district  court  of  the  coun-Jg 
ty  of  Gallatin,  Mont,  his*  complaint  »^iust* 
the  railroad  company   to  recover  a  isum  of 
money  paid  as  the  contract  price  of  a  tract  of 
land  conveyed  by  it  to  him.     The  conjract 
was  alleged  to  have  been  made  on  January  IG. 

1886,  by  the  company,  with  Nathan  Frost, 
who,  in  the  same  year  transferred  his  interest 
to  John  R.  Foster,  who,  in  1888,  in  like  man- 
ner conveyed  to  the  plaintiff.  Payments  by 
the  terms  of  the  contract  were  to  be  made,  and 
were  made,  on  January  16  of  the  years  1886, 

1887,  1888,  1889,  1800.  and  1891.  The  com- 
plaint further  alleged  that  the  railroad  com- 
pany did  not  have,  and  could  not  convey,  any 
title  to  the  land;  that  in  January,  1891,  in  cer- 
tain proceedings  In  contest,  the  secretary  of 
the  Interior  decided  tliat  the  hind  did  not  pass 
under  the  land  grant  to  the  railroad  company, 
but  was  subject  to  entry  and  patent  under  the 
general  laud  laws  of  the  United  States;  and 
that  during  that  year  a  patent  was  issued  to 
the  plaintiff. 

The  railroad  company  answered,  setting  up 
the  act  of  congress  of  July  2,  1864  (13  Stat. 
3G5),  making  to  it  a  land  grant  of  20  alternate 
sections  per  mile  on  each  side  of  its  road  In 
the  territories  of  the  United  States;  the  filing 
on  Februarj'  21,  1872,  in  the  otiicc  of  the  com- 
missioner of  the  general  land  office,  of  Its  map 
of  general  route,  as  provided  in  section  6  of 
the  act;  the  like  flUng  on  July  6,  1882,  of  its 
line  of  definite  location;  the  construction  of  its 
road;  that  this  land  was  not  mineral;  was 
free  from  pre-emption  and  other  claims;  was 
in  an  odd-numbered  section,  within  40  miles 
of  its  line  of  general  route,  and  20  miles  of  Its 
road  as  definitely  located  and  coustructed,  and 
situated  within  the  territory  of  Moutaua;  and 
alleged  that  thereby  It  acquired  full  title.  It 
set  forth  in  terms  the  contract  of  January  16, 
1886,  with  Nathan  Frost,  the  various  transfers 
by  which,  on  January  15,  1888,  the  plaintiff 
obtained  title  thereto,  admitted  tlie  payments, 
and  alleged  an  execution  and  delivery  to  the 
plaintiff  of  a  deed,  in  conformity  to  the  terms 
of  the  contract;  and.  further,  that  his  posses- 
sion had  never  been  disturbed,  or  his  title  as- 
sailed or  impaired.  It  admitted  that,  at  the 
time  of  the  filing  of  the  map  of  definite  loca- 
tion, one  Horace  F.  Kelly  claimed  to  be  oc- 
cupying and  cultlTating  the  laud,  but^denied 
Digitized  by  VJiiJO^^r 
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■  that  he  liad  made  any  entry  or  filing  in  the 

•  local  land  office.*  It  alleged  that,  in  1888,  Fos- 
ter, plaintiff's  immediate  grantor,  contested 
the  right  of  the  railroad  company  to  this  land; 
that  a  contest  thereon  was  had  in  the  land 
office,  and  finally  on  appeal  before  the  secre- 
tary of  the  interior,  who  held  that  Kelly's  cul- 
tivation and  occupation  created  a  claim  which 
be  could  have  perfected  under  the  public  land 
laws,  and  therefore  excepted  the  land  from 
the  scoi>e  of  the  company's  grant.  It  denied 
that  a  patent  had  been  issued  to  the  plaintiff, 
or  to  any  one  else,  and  alleged  that,  prior  to 
plaintiff's  purchase  of  the  contract  from  Fos- 
ter, he  knew  of  the  claim  that  the  land  was 
Dot  within  the  scope  of  the  company's  land 
grant,  and  was  not  its  property. 

To  this  answer  a  demurrer  was  filed  by  the 
plaintiff,  which  was  sustained  by  the  circuit 
ccurt,  and  a  judgment  rendered  for  the  plain- 
tiff. Thereupon  the  case  was  taken  to  the 
supreme  court  of  the  state,  which  affirmed  the 
Judgment  (13  Mont  476,  34  Pac.  1017),  and 
then  the  railroad  company  sued  out  this  writ 
of  error. 

0.  W.  Bunn,  for  plaintiff  in  error. 

Mr.  Justice  BREWER,  after  statlug  thei 
tacts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

A  motion  is  made  to  dismiss  for  lack  of  a 
federal  question.  The  contention  is  that  the 
defendant  disclosed  in  its  answer  a  decision 
of  Uie  land  department;  that  it  is  bound  by 
its  own  pleadings;  and  that,  Jiaving  pleaded 
this  decision  of  the  land  department,  that  deci- 
sion is  final  and  conclusive  until  set  aside  in  a 
direct  proceeding  instituted  for  that  purpose. 
This  motion  must  be  overruled.  The  answer 
of  the  company  alleged  the  congressional  land 
grant,  and  the  facts  and  circumstances  which 
under  that  grant  created,  as  claimed,  a  title 
in  it  to  the  land.  It  is  true,  it  also  set  up 
certain  proceedings  in  the  land  department,  but 
that  was  by  way  of  answer  to  the  allegations 
9  in  the  complaint  of  a  decision  by  that  depart- 
g  ment  claimed  by  the  plaintiff  to  be  controlling, 

•  and  disclosed *in  detail  the  facts  upon  which 
that  decision  was  based,  and  the  terms  of  the 
decision  itself,  In  order  to  show  that  such  de- 
cision was  ineffective  to  disturb  the  title  which 
it  took  by  virtue  of  the  land  grant  and  the 
proceedings  had  thereunder.  If  the  company 
had  relied  upon  this  decision  as  its  defense 
against  the  actiou,  and  the  court  had  decided 
in  favor  of  its  validity,  a  different  conclusion 
might  be  reached.  The  Judgment  of  the  su- 
preme court  of  the  state  was  adverse  to  the 
claim  of  title  made  by  the  company.  It  de- 
nied to  it  the  right  which  i(  asserted  under  the 
act  of  congress,  and  a  federal  question  is  there- 
fore presented. 

On  the  merits  of  the  case,  it  may  be  observed 
that  the  burden  of  the  decision  of  the  supreme 
court  of  the  state  is  that  because  the  land  de- 
partment had  decided  adversely  to  the  claim 
of  the  railroad  company,  and  because  no  di- 


rect proceedings  had  been  had  to  set  aside 
that  decision.  It  was  conclusive  against  the 
company.  In  this,  we  think,  the  learned 
court  erred.  The  facts  set  up  in  the  answer 
in  reference  to  the  land  grant,  the  filing  of 
the  map  of  the  line  of  general  route,  and  also 
that  of  definite  location,  the  situation  of  the 
land,  and  Its  freedom  from  record  claims,  were 
such  as  to  prima  facie  vest  a  title  in  the  com- 
pany. It  is  true,  it  is  also  disclosed  by  the 
answer  that  one  Kelley  was  In  occupation,  or, 
at  least,  cultivating  the  land,  at  the  time  of 
the  filing  of  the  map  of  definite  location,  and 
the  decision  of  the  land  department  as  to  that 
fact  undoubtedly  concludes  both  parties.  And 
if  it  be  true,  as  matter  of  law,  that  mere  oc- 
cupation 01  cultivation  of  the  premises  at  the 
time  of  the  filing  of  the  map  of  definite  loca- 
tion, unaccompanied  by  any  filing  of  a  claim 
Id  the  land  ofQce  then  or  thereafter,  excludes 
the  tract  fiom  the  operation  of  the  land  grant, 
the  decision  of  the  supreme  court  of  Montana 
was  right.  But  frequent  decisions  of  this 
court  have  been  to  the  effect  that  no  pre-emp- 
tion or  homestead  daim  attaches  to  a  tract  un- 
til an  entry  in  the  local  land  office.  Thus,  in 
the  case  of  Railway  Co.  v.  Dunmeyer,  113  U, 
S.  629,  644,  5  Sup.  Ct  56G,  573,  Mr.  Justice 
Miller,  speaking  for  the  court,  said: 

*'0f  all  the  words  in  the  English  language,  x 
this  word  ♦'attached'  was  probably  the  best? 
that  could  have  been  used.  It  did  not  mean 
mere  settlement,  residence,  or  cultivation  of 
the  land,  but  it  meant  a  proceeding  in  the 
proper  land  office,  by  which  the  inchoate  right 
to  the  land  was  initiated.  It  meant  that,  by 
such  a  proceeding,  a  right  of  homestead  had 
fastened  to  that  land,  which  could  ripen  into  a 
perfect  title  by  future  residence  and  cultiva- 
tion." 

This  language  was  quoted,  and  the  deci- 
sion reaffirmed,  in  Railroad  Co.  v.  Whitney, 
132  U.  S.  357,  10  Sup.  Ct.  112;  Whitney  v. 
Taylor,  158  U,  S.  85.  15  Sup.  Ct.  796.  In 
Lansdale  v.  Daniels,  100  U.  S.  113,  116,  it  was 
ruled  that  "such  a  notice  of  claim  or  declara- 
tory statement  is  indispensably  necessary  to 
give  the  claimant  any  standing  as  a  pre-emp- 
tor,  the  rule  being  that  his  settlement  alone  Is 
not  sufficient  for  that  purpose."  See,  also, 
Maddox  v.  Burnham.  156  U.  S.  544,  15  Sup. 
Ct.  448.  Now,  in  this  case  the  allegations  are 
that  Kelly  never  made  any  entry  in  the  local 
land  office,  and  the  decision  of  the  secretary 
of  the  Interior  Is  based  simply  on  the  fact  of 
occupation  and  cultivation.  And,  while  ibe 
decision  of  that  fact  may  be  conclusive  be- 
tween the  parties,  his  ruling  that  such  occu- 
pation and  cultivation  created  a  claim  exempt- 
ing the  land  from  the  operation  of  the  laud 
grant  is  a  decision  on  a  matter  of  law,  which 
does  not  conclude  the  parties,  and  which  is 
open  to  review  In  the  courts. 

In  this  coxmection  it  may  be  borne  in  mind 
that  the  act  of  congress  operated  to  pass  the 
fee  of  the  land  to  the  company,  and  this  In- 
dependently of  the  Issue  of  a  patent.  St.  Paul 
&  P.  R.  Co.  V.  Northern  Pac   R.  Co..  139 
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U.  &  1,  (Ml  Sup.  Ct  889;  Salt  Co.  r.  Tar- 
p^,  142  U.  8.  2CU  12  Sup.  Ct  15&  WliUe 
It  Is  alleged  in  the  complaint  that  a  patent 
had  been  issued  to  the  plaintiff,  this  fact  la 
denied  in  the  answer,  so  tliat  the  case  is  pre- 
sented of  a  mere  decision  of  the  secretary  of 
the  interior  that  the  plaintiff  was  entitled  to 
a  patent,  and  not  that  of  a  patent  already  is- 
sued. 

Thou;:h  a  patent  had  been  issued,  it  would 
not  follow  that  that  is  conclusive  in  even  an 
action  at  law,  and  that  in  aU  cases  some  direct 
proceeding  to  set  aside  the  patent  is  necessary. 
K)  Burfenning  r.  Railroad  Co.,  163  U.  S.  821,  16 
J§  Sup.  Ct  1018,  and  cases  cited  in  the  opinion. 
•  *  There  are  other  questions  in  this  case,  such 
as  the  significance  of  an  ''expired  filing,"  the 
omission  in  the  Northern  Pacific  land  grant  of 
the  word  "attached**  in  respect  to  pre-emption 
claims  which  seems  to  have  been  deemed  by 
this  court  significant  in  the  construction  of  the 
Union  Pacific  and  other  land  grants,  the  ques- 
tion whether,  after  the  filing  of  the  map  of  gen- 
eral route  on  February  21,  1872,  any  rights  of 
pre-empti(»i  or  homestead  could  be  acquired  in 
this  land,  and  also  whether,  as  plaintiff  had 
not  been  disturbed  in  his  possession  and  made 
his  payments  with  notice  of  all  the  facts,  he 
must  not  be  held  to  have  made  such  payments 
voluntarily,  or  only  under  a  mistake  of  law, 
and  so  be  precluded  from  recovering.  But  as 
none  of  these  matters  were  considered  by  the 
supreme  court  of  the  state,  and  are  not  noticed 
by  counsel  for  defendant  in  error,  we  deem  it 
unwise  to  make  any  observations  thereon, 
leaving  them  for  consideration  in  the  future 
progress  of  the  case. 

For  the  reasons  above  Indicated,  because  the 
decision  of  the  land  department  was  only  on 
matters  of  fact,  and  did  not  conclude  the  law 
of  the  case,  and  because  such  facts  so  found 
were  not  of  themselves  suflScient  to  disturb  the 
title  of  the  railroad  company,  the  Judgment  is 
reversed,  and  the  case  remanded  to  the  su- 
preme court  of  the  state  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


a64  u.  s.  m) 

CAKE  et  al.  v.  MOHUN. 

(November  30,  180C.) 

No.  123. 

Receiver— Judgment  for  Compensation^— Right 

TO  CaKRT   (IN  THE   BUSINESS — COMPEN- 
SATION'—COUNSEL  Fees. 

1.  Where  a  reooiver  dies  after  the  sale  of  the 
propiTty,  nnd  the  entry  of  judgment  in  his 
f.Mvur  a;;ninst  the  ptirchrtser  for  a  sum  due  for 
his  com  pen  snt  ion,  and  for  indebtedness  incur- 
red, as  receiver,  the  riglit  to  collect  such  judg- 
ment will  pass  to  his  personal  representatives. 

2.  The  court  may  properly  authorize  a  receiv- 
er appointed  in  a  suit  to  foreclose  a  mortgage 
upon  the  furniture,  etc.,  of  an  hotel,  to  carry  on 
the  business,  and  to  borrow  money  for  that 
purjwse,  where  the  tempornry  closing  of  the  ho- 
tel would  probably  result  in  serious  loss  to  the 
good  V.  ill  of  its  business. 

3.  Where  a  purchaser  of  mortgaged  property 
in  the  hands  of  a  receiver,  in  order  to  obtain  pos- 
session, and  to  avoid  paying  any  part  of  the  pur- 


chase money  into  court,  has  executed  an  un- 
dertaking to  pay  the  receiver  such  earns  aji 
should  be  found  due  him  for  compensation  and 
for  indebtedness  Incurred  by  him  as  receiver,  he 
cannot  object  to  a  findmg  of  the  court  that  he 
is  personally  liable  for  such  indebtedness  of 
the  receiver. 

4.  On  the  question  of  the  compensation  al- 
lowed the  receiver  of  the  furniture,  etc.,  of  an 
hotel,  he  being  authorized  by  the  court  to  con- 
tinue the  business  pending  the  suit,  it  appeared 
that  while  the  receiver  employed  a  manager^ 
and  gave  but  little  personal  attention  to  the  busi- 
ness, the  position  was  attended  with  much 
anxiety,  the  hotel  being  kept  open  at  a  loss,  and 
the  receiver  reanired  to  raise  money  each  month 
to  meet  the  deficiency,  and  that  he  retained  the 
position  against  his  will,  at  request  of  the  par- 
ties in  interest.  Hdd,  tnat  an  allowance  of  10 
per  cent,  on  the  receipts,  and  5  per  cent,  on  the 
disbnrsements,  of  the  Dusiness,  amounting  to 
nearly  .$2,800  for  the  term  of  seven  months,  hav- 
ing been  allowed  by  the  auditor  and  approved 
by  the  trial  and  appellate  courts,  would  not  be 
disturbed  as  excessive,  though,  had  the  question 
been  an  original  one,  the  compensation  would 
have  been  fixed  at  a  much  smaller  amount. 

5.  A  counsel  fee  of  $500,  for  services  render- 
ed the  receiver  during  a  term  of  seven  months, 
where  the  facts  of  the  case  show  that  the  neea 
of  legal  advice  was  frequent  and  important,  is 
not  excessive. 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

This  was  an  appeal  taken  by  Horace  M« 
Cake  and  the  administrators  of  William  B. 
Moses,  surety  upon  a  certain  undertaking  of 
his  pay  to  Francis  B.  Mohun,  appellee's  in- 
testate, such  sums  as  the  court  should  find  to 
be  due  the  latter  as  receiver  of  the  furniture, 
equipments,  and  other  personal  property  of 
the  hotel  known  as  **La  Normandie,^'  in  the 
city  of  Washinnton. 

Tlie  original  bill  was  filed  April  23,  1891,  by,, 
the  appellant  Cake  to  foreclose  a  chattel  mort-; 
gage  or  deed  of  trust  executed* by  one  Wood-* 
bury  to  William  B.  Moses  and  John  C.  Heald, 
to  secure  an  indebtedness  of  $75,000  to  Cake, 
and  covering  the  furniture  and  other  personal 
property  in  the  hotel,  a  part  of  which  property 
was  also  subject  to  a  prior  mortgage  or  deed 
of  trust  to  secure  the  payment  of  the  rent  of 
the  hotel.  As  It  was  manifestly  for  the  inter- 
est of  all  parties  that  the  hotel  should  not  be 
closed,  shortly  after  the  bill  was  filed,  and  on 
May  5,  1891,  Francis  B.  Mohun  was  appoint- 
ed receiver,  with  instructions  to  take  posses- 
sion of  the  property,  **aud  to  cany  on  and 
manage  the  business  of  keeping  said  hotel  in 
substantially  the  same  manner  in  which  it 
has  heretofore  been  carried  on."  provided  that 
he  gave  a  bond  in  the  sum  of  $15,000,  condi- 
tioned for  the  faithful  performance  of  his  du- 
ties as  such  receiver. 

Upon  his  appointment,  Mohun  at  once  took 
possession  of  the  hotel  and  personal  property, 
as  receiver,  and  carried  on  the  business  until 
December  4,  1891,  »when  he  was  directed  to 
surrender  the  property  to  the  appellant  Cake, 
who  became  the  purchaser  under  a  decree  of 
foreclosure,  subject  to  the  prior  mortgage,  as 
well  as  the  unexpired  term  of  the  lease,  which 
was  sold  by  the  marshal  on  an  execution 
against  Woodbury.    Before  takmg  possession. 
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liowever.  Cake  was  required  to  file  an  under- 
taking, with  surety,  conditioned  for  the  prompt 
payment  to  the  receiver  of  such  amounts  as 
should  be  found  to  be  due  him  on  account  of 
his  expenditures  or  indebtedness,  as  well  as 
of  his  compensation,  and  also  conditioned  that 
a  decree  mij^ht  be  pronounced  agrainst  such 
surety,  as  well  as  against  the  principal  obli- 
gor, for  the  payment  of  such  amounts.  This 
underrakins  was  executed  by  Cake,  with  Wil- 
liam B.  Closes  as  surety,  and  was  filed  De- 
cember 4,  1S91.  The  undertaking  having 
proved  satisfactory  to  the  court,  possession 
was  surrendered,  and  the  cause  referred,  by 
order  of  the  court,  to  an  auditor,  with  direc- 
tions to  state  the  account  of  the  receiver,  and 
directing  that  all  questions  as  to  the  payment 
of  expenses  Incurred  by  him  in  the  perform- 
ance of  his  duties,  or  as  to  the  settlement  of 
his  unpaid  obligations,  be  reserved  until  the 
coming  in  of  the  auditor's  report     Before  the 

f^  accounts  were  stated,  Moses,  the  surety  upon 
the  undertaking,  died  intestate,  •and  the  ad- 
ministrators of  his  estate  were  brought  in  and 
made  parties  to  the  cause. 

The  auditor  proceeded  to  take  proof  under 
the  reference  and  stated  an  account,  showing 
an  aggregate  sum  to  be  paid  to  the  receiver  of 
$8,332.53.     This  sum  was  made  up  as  follows: 

Indebtedness  of  the  receiver  incurred 
in  the  conduct  of  the  business $5,038  74 

Allowance  for  compensation  for  his 
senrices 2,703  79 

Allowance  to  his  counsel 500  00 

Total $a332  53 

Exceptions  were  filed  to  this  report  by  the 
appellant  Cake,  by  the  administrators  of  Mo- 
ses, as  surety  upon  the  undertaking,  and  by 
Mohun,  the  receiver.  Upon  the  hearing  of 
these  exceptions,  they  were  all  overruled,  the 
report  ratified  and  approved,  and  a  final  de- 
cree passed  for  the  payment  to  the  receiver  of 
the  above  amount  All  parties  appealed  from 
this  decree  to  the  court  of  appeals,  which  af- 
firmed the  decree  of  the  supreme  court  of  the 
district  reducing  the  amount  by  a  small  cred- 
it of  $7.59,  to  $8,324.94.  Cake  v.  Woodbury, 
8  App.  Cas.  D.  C  60.  Before  this  decree  was 
entered,  Mohun  having  died,  his  executrix, 
Martha  V.  Mohun,  was  substituted  in  his 
place.  From  this  decree  of  the  court  of  ap- 
peals. Cake  and  the  administrators  of  Moses, 
his  surety,  appealed  to  this  court 

W.  L.  Cole,  for  appellants.  J.  J.  Darling- 
ton, for  appellee. 

?  •Mr.  Justice  BROWN,  after  stating  the  facts 
fn  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

1.  The  first  error  assigned  Is  to  the  allow- 
ance by  the  court  below  of  a  revival  of  the 
case  In  the  name  of  the  executrix  of  Francis 
R  Mohun.     As  the  original  decree  in  favor  of 
^  Mohun  was  passed  March  10, 1893,  and  as  the 
2  order  making  the  executrix  a  party  was  made 
•  by  the  court  of  appeals  January •  4,  1894,  It 
would  appear  that  Mohun  died  after  the  case 


had  been  carried  to  the  court  of  appeals,  and 
before  it  was  finally  decided.  It  wiU  scarcely 
be  claimed  that  a  Judgment  la  his  favor  laps- 
ed by  his  death,  and  that  no  one  could  be  au- 
thorized to  make  it  available  or  collect  it 
As  no  one  had  been  appointed  to  succeed  htm, 
and  the  receivership  had  in  fact  terminated  by 
the  sale  of  the  property  and  the  installation  of 
the  purchaser,  it  would  seem  that,  from  the 
necessities  of  the  case,  the  right  to  collect 
tills  Judgment  must  have  passed  to  the  per- 
sonal representatives  of  Mohun.  Beyond  this, 
however,  one-third  of  the  decree  was  for  his 
own  services;  and  to  that  extent  at  least,  his 
executrix  was  entitled  to  represent  him,  and 
was  properly  made  a  party.  While  his  pow- 
ers and  duties  as  receiver  would  not  devolve 
upon  his  personal  representatives,  a  Judgment 
entered  in  his  favor  for  his  own  compensation, 
and  for  an  Indebtedness  for  which  he  had  as- 
sumed an  individual  liability,  would  pass  to 
such  representatives,  and  might  be  enforced 
by  them.  It  is  impossible  that  the  court 
should  be  called  upon  to  appoint  a  successor 
for  that  purpose.  That  the  receiver  had  lu 
fact  assumed  a  personal  liability  for  the  bills 
contracted  by  him  in  the  conduct  of  his  busi- 
ness is  evident  from  the  very  fact  that  be 
made  claim  for  the  same  against  the  plain- 
tiff Cake  and  his  surety,  Moses,  under  theii 
undertaking  of  December  4,  1891.  The  ques- 
tion whether  &  receiver  has  assumed  such  per- 
sonal liability  or  not  is  one  to  be  determined 
from  the  facts  and  circumstances  of  the  case 
Ryan  v.  Rand,  20  Abb.  N.  C.  313;  People  v. 
Universal  Ldfe  Ins.  Co.,  30  Hun,  142;  Ferrln 
V.  Myrick,  41  N.  Y.  315;  Rogers  v.  Wendell. 
64  Hun,  540,  7  N.  Y.  Supp.  781,  and  8  N.  Y. 
Supp.  515;  Schmittler  v.  Simon,  114  N.  Y.  176. 
21  N.  B.  162.  See,  also,  Cowdrey  v.  Railroad 
Co.,  93  U.  S.  352,  355. 

2.  That  the  receiver  exceeded  his  authority 
in  incurring  the  Indebtedness  mentioned  in 
the  auditor's  report  Admitting  to  its  fullest 
extent  the  general  proposition  laid  down  by 
this  court  in  Cowdrey  v.  Railroad  Co.,  93  U. 
S.  352,  that  a  receiver  has  no  authority,  a? 
such,  to  continue  and  carry  on  the  business  S 
of  which  he  is  appointed* receiver,  there  Is  s? 
discretion  on  the  part  of  the  court  to  permit 
tills  to  be  done  temporarily  when  the  interests 
of  the  parties  seem  to  require  it.  Under  such 
circumstances,  the  power  of  the  receiver  t(» 
incur  obligations  for  supplies  and  materials  In- 
cidental to  the  business  follows  as  a  necessary 
incident  to  the  receivership.  Barton  v.  Bar- 
bour, 104  U.  S.  126,  135;  Thompson  v.  Insur- 
ance Co.,  136  U.  S.  287,  293,  10  Sup.  Ct  1019. 

In  the  case  under  consideration  the  receiver 
was  expressly  authorized  by  the  court  **to  car- 
ry on  and  manage  the  business  of  koepinK 
said  hotel  In  substantially  the  same  mnnnor 
as  it  has  heretofore  been  carried  on,"  and,  by 
a  subsequent  order,  was  authorized  to  boiTow, 
not  to  exceed  $8,000,  for  the  purpose  of  pay- 
ing the  rent  and  other  necessary  and  urgent 
debts  Incurred,  or  to  be  Incurred,  on  account 
of  the  running  expenses  of  the  hoteL    Im 
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ylevr  of  tlie  fact  that  the  closdng  of  the  hotel, 
even  temporarily,  would  have  soon  become 
known  to  its  patrons,  and  would  probably 
hare  been  attended  by  a  serious  loss  to  the 
good  will  of  the  business,  we  think  the  court 
did  not  exceed  Its  authority  in  directing  the 
receiver  to  keep  it  open  during  the  pendency 
of  the  suit 

Beyond  this,  however,  appellants  nre  In  no 
condition  tij  make  this  objection,  since  in  tlieir 
undertaking  of  December  4,  1891,  they  ngrccd 
to  pay  the  receiver  such  sums  of  money  as  tbe 
court  should  thereafter  find  to  be  due  him  on 
account  of  his  indebtedness  or  expenditures  as 
receiver,  or  on  account  of  his  compenentlon  bs 
such  receiver. 

3.  The  assignment  that  it  was  error  to  find 
that  Cake,  the  plaintiff  in  the  suit,  was  per- 
sonaUy  liable  for  the  expenditures  and  indebt- 
edness of  the  receiver,  is  fully  met  by  the 
above-mentioned  undertaking,  wbich  Cake 
was  obliged  to  give  before  taking  possession 
of  the  property.  Had  he  refused  to  give  this 
undertaking,  It  would  have  been  perfectly 
competent  for  the  court  to  have  required 
enough  of  the  purchase  money  to  be  paid  hi 
cash  to  discharge  the  expenses  of  the  re- 
ceivership, and  to  compensate  the  receiver. 
It  is  true  that  Cake  might  not  have  been 

^personally  liable,  in  the  absence  of  this  under- 
staking;  but  as  he  chose  to  assume  this  re- 
•  sponsibinty  hi  order*to  obtain  immediate  pos- 
session of  the  property,  and  to  avoid  the  pay- 
ment of  any  part  of  the  purchase  money  into 
court,  he  is  in  no  condition  to  set  up  this  de- 
fense. 

4.  The  only  assignment  that  strikes  us  as 
entitled  to  any  weight  is  that  wherein  com- 
plaint is  made  of  the  amount  allowed  to  the 
receiver  for  his  compensation,  which  was 
itemized  by  the  auditor  as  follows: 

Allowance  of  ten  per  cent  on  the  re- 
ceipts of  the  business $2,510  81 

Allowance  of  five  per  cent,  on  tbe 
amount  received  from  tmsteee,  and 
paid  to  George  J.  Seufferle 31  05 

Allowance  of  five  per  cent  or  dis- 
bursements of  indebtedness 251  03 

Total   $2,793  79 

Counsel  fee  500  00 

In  view  of  the  fact  that  the  receiver  had 
never  been  In  the  hotel  business;  that  he  em- 
ployed a  manager  at  $125,  and  part  of  the 
time  at  $150,  a  month,  and  required  of  him  a 
bond  for  the  faithful  performance  of  his  du- 
ties; that  he  was  not  prevented  from  giving 
his  usual  attention  to  his  private  business, 
and  ordinarily  spent  only  his  evenings  at  the 
hotel,— we  are  bound  to  say  that  if  it  had 
been  an  original  question,  we  should  have 
fixed  bis  compensation  at  a  considerably  less 
amount 

Ui)on  the  other  hand,  however,  as  It  ap- 
pears that  the  hotel  was  kept  open  during  the 
summer  months  at  a  veiy  considerable  loss; 
that  the  receiver  was  obliged  to  raise  money 
to  pay  the  rent  and  meet  a  deficiency  each 
month;   that  the  position  was  attended  with 


considerable  anxiety;  that  he  retained  it  ap- 
parently against  his  own  inclinations,  and  in 
compliance  with  the  wishes  of  the  parties  in 
interest;  that  proprietors  of  other  large  hotels 
in  Washington  testified  that  $5,000  a  year  was 
a  fair  compensation,  and  there  was  no  evi- 
dence to  the  contrary;  that  the  auditor,  upon 
full  consideration  of  all  the  facts  of  the  case, 
made  the  allowance;  that  it  was  subsequent- 
ly approved  by  the  learned  judge  of  the  su-S 
preme  court*of  the  District,  and,  upon  appeal,? 
by  the  three  justices  of  the  comt  of  appeals, 
—we  are  not  disposed  to  disturb  it  Great 
consideration  will  be  paid  to  the  concurring 
views  of  the  auditor  or  master  and  tbe  courts 
respecting  a  mere  question  of  amount.  High, 
Rec.  §S  781-786. 

It  has  been  said  hi  a  number  of  cases  that 
an  allowance  of  5  per  cent,  upon  the  receipts 
and  disbursements  of  the  business  was  a  fair 
compensation  to  receivers.  Stretch  v.  Qowdey, 
3  Tenn.  Cb.  565.  But  in  view  of  the  facts 
above  stated,  and  the  further  fact  that  no  * 
compensation  was  allowed  him  for  the  custody 
and  responsibility  of  the  large  amount  of  per- 
sonal property  that  came  into  his  possession, 
we  are  not  prepared  to  say  that  the  allowance 
was  so  excessive  as  to  justify  us  in  redu- 
cing it 

Tbe  reasons  given  by  the  auditor  for  the  al- 
lowance of  $500  coimsel  fee  are  full  and  satis- 
factory. The  record  sbows  that  tbe  receiver 
was  frequently  called  Into  court,  eltber  to  an- 
swer the  call  of  other  parties  In  the  cause,  or 
to  ask  instructions  or  authority  from  the  court 
to  meet  emergencies  arising  in  tbe  business. 
It  is  evident  that  wise  and  capable  advice 
was  needed  to  protect  him  in  the  proper  dis- 
charge of  his  duties,  both  as  affecting  himself 
and  bis  responsibility,  and  as  affecting  the 
property  intrusted  to  his  charge.  In  view  of 
what  is  disclosed  in  tbe  record  and  proceed- 
ings, I  consider  the  sum  so  allowed  to  be  rea- 
sonable and  fair.     High,  Rec.  §  80G. 

This  disposes  of  all  the  errors  assigned,  and, 
upon  the  whole,  we  think  the  judgment  of  the 
court  should  be  afllrmed. 


(1C4  U.  S.  388) 

GONZALES  V.  FRENCH,  Judge,  et  al. 

(November  30,  1896.) 

No.  34. 

School  Lands— Sbttlbrs  Thereon  brporr  Sfu- 
▼BT— Failure  to  Pre-empt— Sale  op  Improvk- 

MBST8— EnTRT  in  TrUST  FOR  INHABITANTS  OP   A 

Town. 

1.  Rev.  St.  TJ  S.  §  1946,  provides  thnt  sec- 
tions numbered  16  and  36  in  certain  territories 
named  shnll  be  reserved  for  school  piin>oses. 
Section  2275  provides  that  where  settlements 
with  a  view  to  pre-emption  have  been  made  be- 
fore survey  of  the  lands,  and  are  found  to  have 
been  made  on  school  sections,  the  latter  shall 
be  subject  to  the  pre-emption  claim,  and,  if  tliey 
have  been  or  shall  be  pledffed  for  the  use  of 
schools  or  collepes,  other  Iniuls  of  like  qnnntity 
shall  be  appropriated  m  lieu  thereof.  Held,  that 
the  mere  posHCssion  of  such  lands  by  a  claim- 
ant, without  having  filed  a  declaratory  state- 
ment or  made  entry  in  the  proper  land  office, 
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would  not  prevent  the  claim  of  the  territory 
from  attaching  thereto  when  the  survey  was 
made;  and  that  a  sale  by  such  claimant  of  his 
possessions  and  improvements  would  convey  to 
the  purchaser  no  possessory  rights  as  against 
the  United  States,  especially  as  Rev.  St.  U.  S.  $ 
2263,  forbids  any  assignment  or  transfer  of  the 
pre-«mption  right. 

2.  An  act  of  congress  authorizing  the  probate 
judge  of  a  county  to  enter  in  trust*  for  the  in- 
iiabltants  of  a  town  for  town-site  purposes,  cer- 
tain lands  reserved  by  a  prior  act  for  school 
purposes,  does  not  leave  such  lands  open  to  con- 
troversy between  town-site  settlers  and  persons 
who  had  prior  to  the  act  settled  upon  the  landn, 
but  had  not  complied  with  the  provisions  of  the 
pre-emption  laws. 

Api)eal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Emma  J.  Gonzales,  in  October,  1891,  filed 
a  bill  of  complaint  in  the  district  court  of 
the  Fourth  judicial  district  of  the  territory 
of  Arizona,  against  E.  W.  French,  probate 
judge  of  the  county  of  Yavapai  and  terri- 
tory of  Arizona,  and  former  trustee  of  the 
Inhabitants  of  the  town  of  Flagstaff,  of  the 
county  of  Coconino,  and  J.  E.  Jones,  probate 
judge  of  said  county  of  Coconino,  and  the 
successor,  as  trustee,  of  the  inhabitants  of 
the  said  town  of  Flagstaff,  and  therein  al- 
leged that  she  was  the  equitable  owner  of  a 
certain  tract  of  land,  containing  120  acres, 
and  forming  part  of  section  16,  township  21 
N.,  range  7  E.,  of  the  Gila  and  Salt  Biver 
meridian.  The  facts,  as  alleged  by  her,  were 
substantially  these:  Prior  to  the  survey  of 
said  township,  Thomas  F.  McMillan,  Frank 
Christie,  and  Conrad  Farrlner,  who  were 
citizens  of  the  United  States,  over  the  age 
of  21  years,  and  qualified  pre-emptors,  while 
prospecting  for  a  home  upon  the  public  lands 
of  the  United  States  subject  to  pre-emption, 
or  that  might  so  become  when  the  same 
should  be  surveyed,  settled  on  this  land,  in- 
tending to  claim  the  same  as  pre-emptors, 
^and  were  on  said  land  at  the  date  of  sur- 
«vey  In  1878;  that  they  had  built  dwelling 
•  houses  thereon,  and  reduced  portions  of  it  to 
cultivation  prior  to  such  survey;  that  they 
continued  to  improve  and  claim  the  same 
until  in  June,  1883,  when  the  plaintiff  bought 
from  the  said  occupants  all  their  improve- 
ments, and  took  possession  thereof;  that  she 
afterwards,  and  while  living  on  the  land 
she  now  claims,  built  a  dwelling  house  there- 
on, and  made  other  ImprovemcDts,  prior  to 
April  2,  1885,  of  the  value  of  $3,000;  that 
on  said  date  she  made  formal  application  to 
the  register  and  receiver  of  the  United  States 
land  ofllce  at  Prescott,  Ariz.,  to  be  allowed 
to  file  a  pre-emption  declaratory  statement 
for  the  land,  and  to  enter  the  same,  ten- 
dering to  said  officers  the  proper  price  there- 
for, said  application  being  made  before  any 
adverse  claimant  was  known,  but  her  ap- 
plication was  rejected,  on  the  ground  that 
the  land  was  reserved  for  schools;  that  on 
February  3,  1889,  congress  passed  an  act  for 
the  relief  of  the  Inhabitants  of  Flagstaff, 
Ariz.,  the  tract  Involved  in  this  suit,  being 
embraced  in  the  half  section  mentioned  in 


said  act,  by  which  it  was  provided  that  the 
probate  judge  of  YaTapai  county  might  en- 
ter the  S.  %  of  secUon  16,  township  21  N., 
range  7  B.,  in  trust  for  the  occupants  and 
Inhabitants  of  Flagstaff.  The  bill  further 
alleged  that  the  tracts  settled  on  at  the  date 
of  the  survey  were  excepted  by  section  2275 
of  the  Revised  Statutes  of  the  United  States 
from  the  reservation  of  the  sixteenth  and 
thirty-sixth  sections  in  each  township  for 
school  purposes,  but  that,  if  not  so  excepted, 
the  land  claimed  by  her  was  released  from 
any  such  reservation  by  said  act  of  Feb- 
ruary 13,  1889,  and  became  subject  to  her 
settlement  claim;  that  the  said  French, 
probate  judge,  had  been  permitted,  on  Janu- 
ary 17,  1889,  to  make  town-site  declaratory 
statement  for  the  benefit  of  the  inhabitants 
of  Flagstaff  for  said  half  section;  that  she 
(the  plaintiff)  contested  the  right  of  the  said 
French  to  make  town-site  entry,  and  prose- 
cuted her  protest  by  successive  appeals  to 
the  commissioner  of  the  general  land  office 
and  the  secretary  of  the  interior,  but  that  a 
patent  of  the  United  States  was  issued  to 
said  French  on  said  entry  for  said  land; 
that,  at  the  time  she  purchased  said  improve- 
ments and  settled  on  the  land,  the  town  of§ 
Flagstaff  was  unorganized  *  and  unknown,? 
and  none  of  the  inhabitants  were  then  set- 
tled on  said  land,  or  claiming  any  part  of 
it;  and  that,  on  the  organization  of  Coconino 
county,  the  land  in  suit  became  a  part  there- 
of, and  the  defendant  Jones  became  probate 
judge  of  the  new  county,  and  the  successor 
to  French  in  the  trust.  The  plaintiff  asked 
a  decree  declaring  that  the  settlement  and 
occupancy  of  said  land,  at  the  date  of  sur- 
vey, by  qualified  pre-emptors,  excluded  the 
same  from  the  reservation  for  school  pur- 
poses; that,  by  reason  of  defendants*  pur- 
chase of  the  Improvements,  and  her  own  oc- 
cupancy and  Improvements,  a  right  of  entry 
attached  thereto  In  her;  that  the  refusal  of 
the  local  officers  to  allow  her  filing  In  1885 
was  unlawful;  that  the  act  of  February  13, 
1889,  did  not  take  away  any  of  her  rights, 
but,  if  anything,  released  any  claim  the 
territory  of  Arizona  might  have  to  the  land; 
and  that,  under  the  town-site  laws  referred 
to  In  said  act,  her  rights  as  a  settler  were 
and  are  superior  to  those  of  the  Inhabitants 
of  Flagstaff  as  to  the  particular  part  of 
the  section  covered  by  her  claim;  and  that 
the  said  patentee,  as  trustee  for  the  said  in- 
habitants, in  so  far  as  the  land  claimed  by 
the  plaintiff  Is  embraced  In  said  patent, 
should  be  decreed  to  be  the  trustee  of  the 
plaintiff,  and  be  required  to  deliver  a  deed 
for  the  same  to  the  plaintiff. 

The  defendants  demurred  to  the  complaint, 
on  the  general  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  demurrer  was  sustained  by  the 
district  court.  The  plaintiff  elected  to  stand 
on  her  complaint,  and  a  final  decree  was 
entered  dismissing  the  bill.  The  plaintiff 
thereupon  appealed  to  the  supreme  court  of 
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the  territory,  where  the  Judgment  below  was 
affirmed  (33  Pac.  501),  from  which  decree  an 
appeal  was  taken  and  allowed  to  this  court 

S.  D.  Luckett,  for  appellant.  Edward  M. 
Doe,  for  appellees. 

Mr.  Justice  SHIRAS,  after  stating  the 
^  facts  In  the  foregoing  language,  delivered  the 
JJ  •opinion  of  the  court. 

•  •  Section  1946  of  the  Revised  Statutes  enacted 
that  sections  numbered  16  and  36  in  each  town- 
ship of  the  territories  of  New  Mexico,  Utah, 
Colorado,  Dakota,  Arizona,  Idaho,  Montana, 
and  Wyoming  should  be  reserved  for  the  puiv 
pose  of  being  applied  to  schools  in  the  several 
territories  named,  and  in  the  states  and  terri- 
tories thereafter  to  be  erected  out  of  the 
same.  Section  2275  is  as  follows:  ''Where 
settlements  with  a  view  to  pre-emption  have 
been  made  before  the  survey  of  the  lands 
in  the  field,  which  are  found  to  have  been 
made  on  section  sixteen  or  thirty-six,  those 
sections  shall  be  subject  to  the  pre-emption 
claim  of  such  settler;  and  if  they,  or  either 
of  them,  have  been  or  shall  be  reserved  or 
pledged  for  the  use  of  schools  or  colleges 
In  the  state  or  territory  in  which  the  lands 
lie,  other  lands  of  like  quantity  are  appro- 
priated in  lieu  of  such  as  may  be  patented  by 
pre-emptors.    •    •    ♦" 

In  1878  a  survey  in  the  field  was  made  of 
the  township  in  which  the  lands  in  dispute 
were  situated,  which  survey,  together  with  a 
plat  of  the  same,  was  approved  February 
3.  1879.  At  the  time  of  the  survey,  McMillan 
and  Farrlner  were  residing  on  and  culti- 
vating lands  constituting  a  portion  of  sec- 
tion 16,  and  In  1883  Emma  J.  Gonzales,  the 
plaintiff  in  error,  purchased  from  said  oc- 
cupants their  Improvements,  took  posses- 
sion of  the  land,  and  erected  additional  im- 
provements thereon. 

On  FebruaiT  13,  1889,  congress  enacted  the 
following  law: 

"A  Bill  for  the  Relief  of  the  Inhabitants  of  the 
Town  of  Flagstaff,  County  of  Yava- 
pai, Territory  of  Arizona. 

"Be  It  enacted  by  the  senate  and  house  of  rep- 
resentatives of  the  United  States  of  America  in 
congress  assembled,  tliat  the  probiite  Judge  of 
Yavapai  county,  territory  of  Arizona,  be,  and 
he  is  hereby,  authorized  to  enter,  in  trust  for 
the  occupants  and  Inhabitants  of  Flaj^staff  for 
town-site  purposes,  the  south  half  of  section 
sixteen,  township  twenty-one  north,  of  range 
seven  east,  Gila  and  Salt  River  meridian,  in  the 
5  territory  of  Arizona,  subject  to  the  provisions 
f  of  sections  2387,*2388.  and  2389  of  chapter  eight 
of  the  Revised  Statutes  of  the  United  States, 
relating  to  town  sites. 

"Sec.  2.  That  upon  the  passage  of  this  act 
the  territory  of  Arizona,  through  Its  proper  offi- 
cers, shall  lie.  and  hereby  Is,  authorized  to  se- 
lect as  Indemnity  to  said  land,  and  In  full  satis- 
faction thereof  and  for  the  purpose  stated  In 
section  1946,  one-half  section  or  three  hundred 


and  twenty  acres,  of  public  lands,  In  any  office 
in  said  territory,  said  selections  to  be  made  a<^ 
cording  to  legal  subdivisions  and  contiguous." 

On  January  17,  1889,  B.  W.  French,  as  pro- 
bate judge  of  said  county,  in  trust  for  the  in- 
habitants of  the  town  of  Flagstaff,  ffied  a  de- 
claratory statement  for  the  entry  of  said  S.  ^ 
of  said  section  16;  and  on  July  29,  1889,  the 
plaintiff  In  error  appeared  before  the  local  land 
officers,  and  filed  a  protest  against  the  allowance 
of  said  entry  by  the  said  probate  judge.  At 
the  hearing  before'  said  local  land  officers,  the 
land  was  awarded  to  the  said  probate  judge,  in 
trust  for  the  inhabitants  of  Flagstaff;  and  the 
plaintiff  appealed  successively  to  the  oonunla- 
sloner  of  the  general  land  office  and  to  the 
secretary  of  the  interior,  by  both  of  whom  her 
rl^t  of  entry  was  denied.  The  land  was 
awarded  to  said  probate  judge,  and  subsequent- 
ly a  patent  was  Issued  to  him,  in  trust  for  the 
occupants  and  inhabitants  of  the  said  town  of 
Flagstaff. 

As  the  dalm  of  the  plaintiff  in  error  to  the 
land  in  question  was  passed  upon  by  the  proper 
local  officers  of  the  land  department,  and  subse- 
quently, upon  appeal,  by  the  commissioner  of 
the  general  land  office,  and,  upon  a  further  ap- 
peal, by  the  secretary  of  the  Interior,  and  as  the 
result  of  the  contest  was  the  granting  of  a  pat- 
ent to  the  probate  judge  of  the  county  of  Yava- 
pai as  trustee  of  the  inhabitants  of  the  town  of 
Flagstaff,  the  plaintiff,  to  maintain  her  bill« 
must  aver  and  prove  either  that  the  land  depart- 
ment erred  In  the  construction  of  the  law  ap- 
plicable to  the  case,  or  that  fraud  was  practiced 
upon  Its  officers,  or  that  they  themselves  were 
chargeable  with  fraudulent  practices.  Johnson 
V.  Towsley,  13  Wall  72;  Moore  v.  Robbins,  96 
U.  S.  530;  Steel  v.  Refining  Co.,  106  U.  S.  447, 
1  Sup.  Ct.  389.  § 

•Recognizing  this  well-settled  rule,  the  plain-? 
tiff  contends  that  the  land  department  and  the 
supreme  court  of  Arizona  erred  In  failing  to 
find,  as  matter  of  law,  that  the  conceded  settie- 
ment  of  McMillan  and  Farrlner  on  the  land  in 
question,  prior  to  the  survey  In  the  field,  and 
their  occupancy  of  the  same  with  the  inten- 
tion of  claiming  said  land  under  the  pre-emption 
law,  excluded  said  land  from  the  reservation 
for  school  purposes.  In  other  words,  the  con- 
tention Is  that  mere  settlement  and  cultivation 
upon  any  portion  of  sections  16  and  36  before 
the  same  shall  be  surveyed  exclude  such  portion 
from  the  school  grant;  and  Sherman  v.  Bulok, 
93  U.  S.  209,  and  Ivanhoe  MIn.  Co.  v.  Keystone 
MIn.  Co.,  102  U.  S.  1C7.  are  cited  to  that  effect. 

But  those  were  cases  decided  under  the  act  of 
March  3,  1853  (10  Stat.  24-1),  under  which  the 
right  of  the  state  of  Califoruia  to  school  lands 
arose;  and  It  was  held  that  by  the  express  terms 
of  the  seventh  section  of  that  act,  where  there 
was  either  a  dwelling  house  or  the  cultivation 
of  any  portion  of  tiie  land,  on  which  some  one 
was  residing  and  was  asserting  claim  to  It.  the 
title  of  the  state  did  not  vest,  but  the  altema* 
tive  right  to  other  laud  as  indemidty^^lLL  i  ^ 
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The  langtuge  of  the  seventh  section  of  that 
act,  '*where  any  settlement,  Ijy  the  erection  of 
a  dwelling  house  or  the  cultivation  of  any  por- 
tion of  the  land,  shall  be  made  upon  the  six- 
teenth and  thirty-sixth  sections  before  the  same 
shall  be  surveyed,  •  ♦  •  other  lands  shall 
be  selected  by  the  authorities  of  the  state  in 
Deu  theiwf,"  is  widely  different  from  that  of 
section  2275,  "where  settlements,  with  a  view 
to  pre-emption,  have  been  made  before  the  sur- 
vey of  the  lands  in  the  field,  which  are  found  to 
have  been  made  on  sections  sixteen  and  thirty- 
six,  thoae  sections  shall  be  subject  to  the  pre- 
emption claim  of  such  settler,  and  *  *  * 
other  lands  of  like  quantity  are  appropriated  In 
lieu  of  such  as  may  be  patented  by  pre-empt- 
ors.'*  And  Mr.  Justice  MlUer,  in  delivering  the 
opinion  of  the  cwul  in  Mining  CJo.  v.  Consoli- 
dated Mining  Co.,  102  U.  S.  175,  was  careful  to 
say  that  "the  qualifying  inddeuts"  prescribed  in 
^  the  act  of  1853  "are  not  the  same  required  un- 
*der  the  general  pre-emption  law."  but*  are  in- 
tended "to  convey  the  idea  of  a  setUement  and 
a  settler  according  to  the  terms  of  the  statute 
under  consideration." 

The  claim  of  the  platotitf  in  error,  therefore, 
to  a  right  of  pre-emption,  was  fatally  defective, 
because  her  vendors  and  predecessors  in  title 
had  fafled  to  make  or  file  an  actual  entry  in 
the  proper  land  ofiQce.  As  they  did  not  choose 
to  assert  their  rights  by  filing  a  declaratory 
statement,  or  by  making  an  entry  as  pre-emp- 
tloners,  their  mere  possession  did  not  prevent 
the  rights  of  the  territory  from  attaching  to  the 
school  sections  when  the  survey  was  made. 
Nor  did  the  plaintiff  In  error  lawfully  succeed 
to  any  possessory  rights  they  may  have  had  as 
against  the  United  States,  because  such  rights 
were  merely  personal  to  the  settler,  and,  under 
section  2263,  Rev.  St,  were  not  assignable  to 
the  plaintiff  hi  error.  She  did  not  herself,  after 
taking  possession,  comply  with  the  requisitions 
of  the  law. 

Section  2265,  Rev.  St.,  provides  that  "every 
claimant  under  the  pre-emption  law  for  land 
not  yet  proclaimed  for  sale  is  required  to  make 
known  his  daim  in  writing  to  the  register  of 
the  proper  land  office  within  tliree  months  from 
the  time  of  the  settlement,  giving  the  designa- 
tion of  the  tract  and  the  time  of  settlement; 
otherwise  his  claim  shall  be  forfeited  and  the 
tract  awarded  to  the  next  settler,  in  the  order 
of  time,  on  the  same  tract  of  land,  who  has 
given  such  notice  and  otherwise  complied  with 
the  conditions  of  the  law."  And  section  2266 
provides  that,  "In  r^ard  to  settlements  which 
are  authorized  upon  unsurveyed  lands,  the  pre- 
emption claimant  shall  be  in  all  cases  required 
to  file  his  declaratory  statement  within  three 
months  from  tbe  date  of  the  receipt  at  the  dis- 
trict land  oflflce  of  the  approved  plat  of  the 
township  embracing  such  pre-emption  settle- 
ment" And  section  2267  provides  that  "all 
claimants  of  pre-emption  rights,  under  tbe  two 
preceding  sections,  shall,  when  no  shorter  time 
is  prescribed  by  law,  make  the  proper  proof  and 
payment  for  the  lands  daimed  within  thirty 


months  after  the  date  prescribed  therein,  re- 
spectively, for  filing  their  declaratory  notice,  has 
expired." 

The  bill  disdoses  that  the  plaintiff  hi  error  ^ 
first  appeared  in  the  land  office,  and  proposed  to^ 
file  her  declamtory*  statement  on  April  2,  1885,  • 
more  than  six  years  after  the  filing  of  the  plat. 

The  register  and  receiver  were  therefore  war- 
ranted in  rejecting  the  daim  of  the  plaintiff  In 
error;  and,  at  any  rate,  as  she  did  not  appeal 
from  their  decision  to  the  commissioner  of  the 
general  land  office,  she  must  be  deemed  to  have 
acquiesced  therein,  and  is  concluded  thereby  so^ 
long  as  it  remains  unreversed.  Wilcox  v.  Jack- 
son, 13  Pet  511. 

The  plaintiff  in  error  took  no  further  steps 
until  July  20,  1889,  when,  as  already  stated, 
she  ineffectually  opposed  the  claim  of  the 
probate  Judge  in  making  his  entry  under  the 
provisions  of  the  act  of  February  13,  1880. 
The  present  bill  was  not  filed  until  October 
2,  1801,  and  in  the  meantime,  as  appears  by 
one  of  the  pleas,  the  truth  of  which  was  ad- 
mitted by  demurrer,  the  probate  judge  hfid, 
as  trustee  under  the  act,  conveyed  many  and 
large  portions  of  the  lands  in  controversy  to 
numerous  inhabitants  of  the  town  of  l^Iag- 
staff. 

The  supreme  court  of  the  territory  held 
that  the  land  in  question  was  never  divested 
of  its  character  as  school  land  until  the  en- 
try by  the  probate  judge  under  the  act  of 
1889,  and  accordingly  sustained  the  action  of 
the  trial  court  in  dismissing  the  plaintiff's 
complaint,  and  in  this  we  see  no  error. 

Whatever  might  have  been  the  possessory 
rights  of  the  plaintiff  in  error  as  against  oth- 
er claimants  under  the  ordinary  land  laws, 
such  rights  could  not  avail  against  the  right 
of  congress  to  confer  said  lands  upon  other 
parties.  Prlsbie  v.  Whitney,  9  Wall.  187; 
Yoeemite  Valley  Case,  15  Wall.  77;  Shepley 
V.  Cowan,  91  U.  S.  330.  We  cannot  accede 
to  the  argument  on  behalf  of  the  plaintiff  in 
error  that  the  legal  effect  of  the  act  of  Feb- 
ruary 13,  1889,  was  to  leave  the  land  describ- 
ed therein  open  to  controversy  between  town- 
site  settlers  and  persons  who  might  have  set- 
tled on  the  lands,  but  had  not  complied  with 
the  requisites  of  the  pre-emption  laws. 

As  was  said  in  Shepley  v.  Cowan,  supra: 
"In  those  cases,  Frisbie  v.  Whitney  and  the 
Yosemite  Valley  Oase,  the  court  decided  that 
a  party,  by  mere  settlement  upon  the  public 
lands,  with  an  intention  to  obtain  a  title  to 
the  same  under  the  pre-emption  laws,  did^ 
not  thereby  acquire  such  a  vested* interest  In? 
the  premises  as  to  deprive  congress  of  the 
power  to  dispose  of  the  property;  that,  not- 
withstanding the  settlement,  congress  could 
reserve  the  lands  for  sale  whenever  they 
might  be  needed  for  public  uses,  as  for  ar- 
senals, foilifications,  lighthouses,  custom- 
houses, and  other  public  purposes  for  which 
real  property  is  required  by  the  government; 
that  the  settlement,  even  when  accompanied 
with  an  Improvement  of  the  property,  did 
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not  confer  upon  the  settier  any  right  in  the 
land  as  against  the  United  States,  or  impair 
in  any  respect  the  power  of  congress  to  dis- 
pose of  the  land  in  any  way  it  might  deem 
proper;  that  the  power  of  regulation  and  dis- 
position conferred  upon  congress  by  the  con- 
stitution only  ceased  when  all  the  prelimi- 
nary acts  prescribed  by  law  for  the  acquisi- 
tion of  the  title,  including  the  payment  of 
the  price  of  the  land,  had  been  performed 
by  the  settler.  When  these  prerequisites 
were  complied  with,  the  settler  for  the  Urst 
time  acquired  a  vested  right  in  the  premises 
of  which  he  could  not  be  subsequently  de- 
prived. He  was  then  entitled  to  a  certificate 
of  entry  from  the  local  land  officers,  and  ul- 
timately to  a  patent  of  the  United  States. 
Until  such  payment  and  entry,  the  acts  of 
congress  gave  to  the  settler  only  a  privilege 
of  pre-emption  In  case  the  lands  were  offered 
for  sale  in  the  usual  manner;  that  is,  the 
privilege  to  purchase  them  In  that  event  in 
preference  to  others." 

In  Buxton  v.  Traver,  130  U.  S.  235,  9  Sup. 
Gt  510,  this  language  was  used:  "A  settle- 
ment upon  the  public  lands  in  advance  of 
the  public  surveys  is  allowed  to  parties  who 
in  good  faith  intend,  when  the  surveys  are 
made  and  returned  to  the  local  land  office, 
to  apply  for  their  purchase.  If,  within  a 
specified  time  after  the  survey,  and  the  re- 
turn of  the  township  plat,  the  settler  takes 
certain  steps,— that  is,  files  a  declaratory 
statement,  and  performs  certain  other  acts 
prescribed  by  law,— he  acquires  for  the  first 
time  a  right  of  pre-emption  to  the  land.  If 
those  steps  are,  from  any  cause,  not  taken, 
the  proffer  of  the  government  has  not  been 
accepted,  and  a  title  in  the  occupant  is  not 
even  initiated." 
I,  Proper  effect  would  not  be  given,  as  we 
3  think,  to  the  act  of  February  13,  1889,  by 
•  subjecting  the  patentee  and  his  •grantees  to 
the  claims  of  persons  who  have  no  vested 
rights  under  the  pre-emption  laws.  Such 
claims  would  in  the  present  case  oust  the 
town-site  settlers  from  large  portions  of  the 
grant,  and  defeat  the  manifest  purpose  of 
congress. 

The  Judgment  of  the  supreme  court  of  the 
territory  of  Arizona  is  affirmed. 


(164  U.  s.  525) 

OAROTHERS  v.  MAYER  et  aL 
(November  SO,  1896.) 
No.  144. 
CouRTS—JuRisDiCTTON— Federal  Qttestio!?. 
A  decision  in  an  ejectment  suit,  adverse  to 
the  claim  of  the  defendant,  based  solely  npon 
the  statute  of  limitations  and  an  alleged  estop- 
pel  arising    from    an   agreement    by    plaintiff*s 
predecessor  piviiig  to  the  citizens  of  a  town  the 
surface  land  In  controversy  for  town  purposes, 
involves  no  federal  question. 

In  Error  to  the  Supreme  Court  of  Montana. 

This  was  an  action  of  ejectment  originally 

brought  by  the  defendants  In   error,   Isaac 


Mayer  and  Andrew  J.  Wilson,  in  the  district 
court  of  the  Sixth  Judicial  district  of  Mon- 
tana, In  and  for  the  county  of  Meagher,  to  re- 
cover possession  of  five  lots  in  the  town  site 
of  Nelhart  The  complaiht  alleged  a  seisin  in 
fee  on  July  22,  1887,  and  upon  the  trial  plain- 
tiffs Introduced  In  support  thereof  a  patent  ot 
the  United  States  for  the  Keegan  lode  mining 
claim,  bearing  date  July  27,  1887,  and  running 
to  the  plaintifts. 

Defendants  averred  no  privity  of  title  under 
such  mining  claim  or  patent,  but  set  up,  tirst, 
an  adverse  and  exclusive  possession  of  the 
premises  since  June  1,  1882,  and,  second,  an 
equitable  defense  of  estoppel  arising  from  the 
following  state  of  facts,  namely:  That  In 
April,  1882,  when  about  15  or  20  people  were 
living  in  that  vicinity,  a  meeting  of  citizens 
was  held  for  the  purpose  of  laying  out  a  town 
site,  the  Keegan  being  then  a  located  mining 
claim;  that  at  such  meeting  it  was  agreed  that 
the  surface  ground  should  be  devoted  to  town-  ' 
site  uses;  that  each  citizen  should  be  entitled 
to  enter  with  the  recorder  not  to  exceed  two 
of  the  lots  as  laid  off,  and  that  each  citizen  en- 
tering lots  should  fence  them;  that  thereupon 
at  such  meeting  the  said  mining  claim  owner8,e« 
^among  others  the  predecessor  in  interest  of? 
plaintiffs,  he  being  at  that  time  the  claimant 
of  the  Keegan  lode,  agreed  that  the  surface 
ground  should  belong  to  the  town,  and  gave 
the  same  to  the  citizens  for  town-site  purposes; 
that  such  premises  were  so  laid  off  for  town 
purposes,  and  the  lots  were  entered  in  the 
manner  agreed  at  the  meeting  with  the  knowl- 
edge and  consent  of  plaintiffs'  predecessor  in 
Interest 

A  general  demurrer  to  this  answer  having 
been  overruled,  plaintiffs  replied  by  a  denial 
of  the  defenses  therein  set  up. 

Upon  the  trial  defendants  offered  to  prove 
an  exclusive  continuous  possession  of  the 
premises  from  1882  down  to  the  commence- 
ment of  the  action,  which  offer  was  rejected 
by  the  court,  under  objection  from  the  plain- 
tiffs that  the  statute  of  limitations  could  not 
begin  to  run  until  the  patent  for  the  Keegan 
mining  claim  was  issued,  July  27,  1887,  to 
which  ruling  the  defendants  excepted.  After 
making  proof  in  support  of  the  equitable  de- 
fenses so  pleaded,  the  trial  court  refused  all 
instructions  asked  by  the  defendants  there- 
under, and  directed  the  jury  to  return  a  ver- 
dict for  the  plaintiffs. 

On  appeal  the  judgment  upon  such  verdict 
was  affirmed  by  the  supreme  court  of  Mon- 
tana (14  Mont.  274,  36  Pac.  182),  whereupon 
defendant  sued  out  this  writ,  and  assigned  as 
erroi^-Flrst,  the  ruling  of  the  court  in  ex- 
cluding evidence  of  the  adverse  possession  of 
the  defendants  find  their  pred(3cessor8  in  in- 
terest prior  to  the  issuance  of  the  patent;  and, 
second,  fo  the  action  of  the  court  in  directing 
the  jury  to  return  a  verdict  for  the  plain tilTs. 

B.  W.  Toole  and  Wm.  Wallace,  for  piaintilT 
in  error.  A.  T.  Britton  and  A.  B.  Brown,  for 
defendants  in  error. 
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Mr.  Justice  BROWN,  after  BtatiDg  th6  facta 
In  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

Upon  the  facts  above  stated,  the  supreme 
k  court  held:  First,  that  the  statute  of  limlta- 
f  tions  did  not  begin  to  run  against  the^mining 
claim  until  the  patent  had  been  issued,  follow- 
ing in  this  particular  King  v.  Thomas,  6  Mont 
400, 12  Pac  865;  and,  second,  that  the  matters 
alleged  as  an  estoppel  having  taken  place  be- 
fore the  time  the  plaintiffs  made  their  applica- 
tion for  a  patent,  and  notice  of  such  applica- 
tion having  been  given,  that  all  adverse  claim- 
ants were  given  an  opportunity  of  contesting 
the  applicant's  right  to  a  patent,  and  that,  the 
patent  having  been  Issued,  it  was  too  late  to 
base  a  defense  upon  facts  existing  prior  there- 
to.—citing  in  support  of  its  position  a  prior  rul- 
ing of  the  court  in  Talbott  v.  King,  6  Mont 
7(5,  9  Pac.  434. 

Neither  of  these  defenses  presents  a  federal 
question.  Defendants  asserted  no  right  under 
a  federal  statute;  made  no  claim  under  any 
federal  patent;  claimed  solely  under  a  statute 
of  limitations,  which  tbe  highest  court  of  the 
state  declared  did  not  protect  them;  and  cer- 
tain matters  of  alleged  estoppel  in  pais,  which 
the  court  held  to  constitute  no  defense. 

The  writ  of  error  must^  therefore,  be  dis- 
missed. 


OM  U.  S.  S40) 

DRAPER  V.  UNITED  STATED 

(November  30.  1896.) 

No.  496. 

Cbihes  Committed  on  Indian  Resrkvation— 
JcRisDinTios— Enabling  Act. 

1.  Where  the  enabling  act  under  which  a 
state  is  admitted  contnins  no  exclusion  of  ju- 
risdiction as  to  crimes  committed  in  the  state, 
on  an  Indian  reservation,  by  or  against  persons 
not  Indians,  the  state  courts  will  nave  jurisdic- 
tion of  such  crimes. 

2.  The  provision  of  the  enabling  act  of  Mon- 
tana, that  all  Indian  lands  wittiin  the  state 
^'shall  remain  under  the  absolute  jurisdiction 
and  control  of  the  congress  of  the  United 
States,"  does  not  amount  to  a  reservation  by 
the  United  States  of  jurisdiction  over  crimes 
committed  on  such  lands  by  or  against  persons 
not  Indians. 

In  Error  to  the  Circuit  CJourt  of  the  United 
States  for  the  District  of  Montana. 

J.  W.  Strevell,  for  plalntiflP  in  error.  Asst 
Atty.  Gen.  Dickinson,  for  the  United  States, 

y  •Mr.  Justice  WHITE  delivered  the  opinion 
of  the  court. 

The  plaintiff  In  error  was  indicted,  tried, 
convicted,  and  sentenced  to  death  for  the 
crime  of  murder,  alleged  to  have  been  com- 
mitted on  the  Crow  Indian  reservation.  He 
moved  to  arrest  the  Judgment  on  the  ground 
that  the  court  had  no  jurisdiction  to  try  an 
offense  committed  on  the  Crow  reservation 
by  other  than  an  Indian,  as  such  crime  was 
exclusively  cognizable  by  the  proper  court  of 
the  state  of  Montana.  The  refusal  to  arrest 
tbe  judgment  on  account  of  this  asserted 


want  of  Jurisdiction  is  one  of  the  errors 
pressed  upon  our  attention,  and  our  opinion 
on  the  subject  will  render  it  unnecessary  to 
consider  the  other  assignments. 

The  indictment  does  not  state,  nor  does  the 
record  affirmatively  show,  that  the  accused 
and  the  deceased  were  negroes,  but  that  fact 
is  conceded  both  by  counsel  for  the  prisoner 
and  the  government;  and  upon  such  conces- 
sion the  case,  as  to  jurisdiction,  was  deter- 
mined below,  and  Is  here  presented  for  con- 
sideration. Irrespective,  however,  of  the  ad- 
mission of  counsel  as  to  the  race  to  which 
the  accused  and  the  deceased  belonged,  the 
question  of  jurisdiction  arises  on  the  record, 
since,  if,  as  matter  of  law,  the  reservation 
was  not  within  the  sole  and  exclusive  juris- 
diction of  the  United  States,  as  the  indict- 
ment fails  to  charge  that  the  crime  was  com- 
mitted by  an  Indian,  it  necessarily  follows 
that,  if  the  court  had  jurisdiction  only  to 
punish  such  a  crime,  the  want  of  jurisdiction 
appears  upon  the  face  of  the  record.  It  is 
clear  that.  If  the  accused  was  an  Indian,  the 
court  below  had  jurisdiction  under  the  act 
of  March  3,  1885,  which,  among  other  things. 
authorizes  the  punishment  of  any  Indian 
committing  the  offense  of  murder  within  the 
boundaries  of  any  state  of  the  United  States, 
and  within  the  limits  of  any  Indian  reserva- 
tion, according  to  the  laws  and  before  the 
tribunals  of  the  United  States.  U.  S.  v. 
Kagama,  118  U.  S.  375.  6  Sup.  Ct.  1109.  The^, 
assertion  of  jurisdiction  in  the  courts  of  thej 
United  States  over  the  crime  of  ♦murder  per-* 
petrated  by  one  not  an  Indian  against  one 
not  an  Indian  is  based  on  the  fact  that  the 
offense  was  committed  on  an  Indian  reser- 
vation. The  contention  as  to  want  of  juris- 
diction rests  upon  the  proposition  that,  the 
Indian  reservation  being  within  the  state, 
the  courts  of  the  state  had  alone  cognizance 
of  crimes  therein  done  by  other  than  Indians. 
To  determine  these  conflicting  contentions 
requires  a  brief  examination  of  the  legisla- 
tion organizing  the  territory  of  Montana,  and 
which  provided  for  the  admission  of  that 
state  Into  the  Union.  ' ' 

The  territory  of  Montana  was  organized  in 
18G4.  13  Stat  85.  Subsequently,  In  18G8.  the 
Crow  Indian  reservation  was  created  (15 
Stat.  649),  the  land  of  which  it  was  composed 
being  wholly  situated  within  the  geograph- 
ical boundaries  of  the  territory  of  Montana. 
The  treaty  creating  this  reservation  contain- 
ed no  stipulation  restricting  the  power  of  the 
United  States  to  include  the  land  embraced 
within  the  reservation  in  any  state  or  terri- 
tory then  existing,  or  which  might  thereafter 
be  created.  The  law  to  enable  Montana  and 
other  states  to  be  admitted  into  the  Union 
was  passed  in  1889.  25  Stat.  670.  This  act 
embraced  the  usual  provisions  for  a  con- 
vention to  frame  a  constitution,  for  the  adop- 
tion of  an  ordinance  directed  to  contain  cer- 
tain specified  agreements,  and  pr6vlded[  that, 
upon  the  compliance  with  the  ordained  re- 
quirements,' and    ih&  prociainatlon  of  the 
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president  so  announcing,  the  state  should  be 
admitted  on  an  equal  footing  with  the  orig- 
inal states.  The  question  then  is,  has  the 
state  of  Montana  jurisdiction  over  offenses 
committed  within  its  geographical  bounda- 
ries by  persons  not  Indians,  or  against  In- 
dians, or  did  the  enabling  act  deprive  the 
courts  of  the  state  of  such  jurisdiction  of 
all  offenses  committed  on  the  Crow  Indian 
reservation,  therel^y  divesting  the  state,  pro 
tanto,  of  equal  authority  and  jurisdiction 
over  Its  citizens  usually  enjoyed  by  the  other 
states  of  the  Union? 

In  U.  S.  V.  McBratney,  lOi  U.  S.  (522,  this 
court  held  that  where  a  state  was  admitted 
Into  the  Union,  and  the  enabling  act  contain- 
ed no  exclusion  of  jurisdiction  as  to  crimes 
^  committed  on  an  Indian  reservation  by  oth- 
«  ers  than*Indians,  or  against  Indians,  the 
state  courts  were  vested  with  jurisdiction  to 
try  and  punish  such  crimes.  The  court  there 
said: 

•*The  act  of  March  3, 1875  [the  enabling  act, 
which  provided  for  the  admission  of  the 
state  of  Colorado]  necessarily  repeals  the 
provisions  of  any  prior  statute,  or  of  any  ex- 
isting treaty,  which  are  clearly  inconsistent 
therewith.  The  Cherokee  Tobacco,  11  Wall. 
G16.  Whenever,  upon  the  admission  of  a 
state  Into  the  Union,  congress  ha»  Intended 
to  except  out  of  it  an  Indian  reservation,  or 
the  sole  and  exclusive  jurisdiction  over  that 
reservation,  it  has  done  so  by  express  words. 
The  Kansas  Indians,  5  Wall.  737;  U.  S.  v. 
W^rd,  supra  [1  Woolw.  17,  Fed.  Cas.  No.  16,- 
039].  The  state  of  Colorado,  by  Its  admission 
into  the  Union  by  congress  upon  an  equal 
footing  with  the  original  states  in  all  re- 
spects whatever,  without  any  such  exception 
as  had  l>een  made  in  the  treaty  with  the  Ute 
Indians  and  in  the  act  establishing  a  territo- 
rial government,  has  acquired  criminal  juris- 
diction over  its  own  citizens  and  other  white 
persons  throughout  the  whole  of  the  territo- 
ry within  its  limits,  including  the  Ute  reser- 
vation, and  that  reservation  is  no  longer 
within  the  sole  and  exclusive  jurisdiction  of 
the  United  States.  The  courts  of  the  United 
States  have,  therefore,  no  jurisdiction  to 
punish  crimes  within  that  reservation,  un- 
less so  far  as  may  be  necessary  to  carry  out 
such  provisions  of  the  treaty  with  the  Ute 
Indians  as  remain  In  force.  But  that  treaty 
contains  no  stipulation  for  the  punishment 
\)t  offenses  committed  by  white  men  against 
white  men." 

U.  S.  V.  McBratney  is  therefore  decisive  of 
<he  question  now  before  us,  unless  the  en- 
abling act  of  the  state  of  Montana  contained 
provisions  taking  that  state  out  of  the  gen- 
eral rule,  and  depriving  Its  courts  of  the 
jurisdiction  to  them  belonging,  and  resulting 
from  the  very  nature  of  the  equality  confer- 
red on  the  state  by  virtue  of  its  admission 
tnto  the  Union.  Such  exception  is  sought 
Here  to  be  evolved  from  certain  provisions  of 
the  enabling  act  of  Montana  which  were 
ratified  by  an  ordinance  of  the  convention 


which  framed  the  constitution  of  that  state. 
The  provision  relied  on  is  as  follows: 

"Second.  That  the  people  inhabiting  the 
said  proposed  state  of  Montana  do  agree  and 
declare  that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to 
all  lands  lying  within  said  limits  owned  or 
held  by  any  Indian  or  Indian  tribes,  and 
that  until  the  title  thereto  shall  have  been 
extinguished  by  the  United  States  the  same 
shall  be  and  remain  subject  to  the  disposi- 
tion of  the  United  States,  and  said  Indian 
lands  shall  remain  under  the  absolute  juris- 
diction and  control  of  the  congress  of  the 
United  States;  that  the  lands  belonging  to  cit- 
izens of  the  United  States  residing  without  the 
said  state  of  Montana  shall  never  be  taxed  at  a 
higher  rate  than  the  lands  belonging  to  resi- 
dents thereof;  that  no  taxes  shall  be  imposed 
by  the  said  state  of  Montana  on  lands  or  prop- 
erty therein  belonging  to  or  which  may  here- 
after be  purchased  by  the  United  States  op 
reserved  for  its  use.  But  nothing  herein 
contained  shall  preclude  the  said  state  of 
Montana  from  taxing  as  other  lands  are  tax- 
ed any  lands  owned  or  held  by  any  Indian 
who  has  severed  his  tribal  relations  and  has 
obtained  from  the  United  States,  or  from 
any  person  a  title  thereto,  by  patent  or  other 
grant,  save  and  except  such  lands  as  have 
been  or  may  be  granted  to  any  Indian  or 
Indians  under  any  act  of  congress  contain- 
ing a  provision  exempting  the  lands  thus 
granted  from  taxation,  but  said  last-named 
lands  shall  be  exempt  from  taxation  by  said 
state  of  Montana  so  long  and  to  such  ex- 
tent as  such  act  of  congress  may  prescribe." 

The  words  in  the  foregoing  provisions  up- 
on which  the  argument  is  based  are  the  fol- 
lowing: "And  said  Indian  lands  shall  re- 
main under  the  absolute  jurisdiction  and 
control  of  the  congress  of  the  United  States.** 
This  language  has  been  considered  in  sev- 
eral cases  in  the  courts  of  the  United  States 
with  somewhat  contradictory  results,  U.  S. 
V.  Ewing,  47  Fed.  809;  U.  S.  v.  Partello,  48 
Fed.  C70;  Truscott  v.  Cattle  Co.,  19  C.  C. 
A.  374,  73  Fed.  61. 

As  equality  of  statehood  is  the  rule,  the 
words  relied  on  here  to  create  an  exception 
cannot  be  construed  as  doing  so,  If,  by  any 
reasonable  meaning,  they  can  be  otherwise^ 
treated.  •The  mere  reservation  of  jurisdic-? 
tion  and  control  by  the  United  States  of  "In- 
dian lands"  does  not  of  necessity  signify  a 
retention  of  jurisdiction  in  the  United  States 
to  punish  all  offenses  committed  on  such 
lands  by  others  than  Indians  or  against  In- 
dians. It  is  argued  that  as  the  first  portion 
of  the  section  in  which  the  language  relied 
on  is  found  disclaims  all  right  and  title  of 
the  state  to  "the  unappropriated  public  lands 
lying  within  the  boundaries  thereof  and  of 
all  lands  lying  within  said  limits,  owned  or 
held  by  an  Indian  or  Indian  tribes,  and  until 
the  title  thereof  shall  be  extinguished  by  the 
United  States,  the  same  shall  be  and  remain 
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rabject  to  the  disposition  of  the  United 
fitates,^  therefore  the  subsequent  words, 
*'and  said  lands  shall  remain  under  the  abso- 
lute jurisdiction  and  control  of  the  United 
States/'  are  rendered  purely  tautological  and 
meaningless,  unless  they  signify  something 
more  than  the  reservation  of  authority  of 
the  United  States  over  the  lands  themselves 
and  the  title  thereto.  This  argument  over- 
looks, not  only  the  particular  action  of  con- 
gress as  to  the  Crow  reservation,  but  also 
the  state  of  the  general  law  of  the  United 
States,  as  to  Indian  reservations,  at  the  time 
of  the  admission  of  Montana  Into  the  Union. 
On  April  11,  18S2  (22  Stat.  42),  congress 
coniirmed  an  agreement  submitted  by  the 
Crow  Indians  for  the  sale  of  a  portion  of 
their  reservation,  and  for  the  survey  and  di- 
vision in  severalty  of  the  agricultural  lands 
remaining  in  the  reservation  as  thus  re- 
duced. The  act,  however,  provided  that  the 
title  to  be  acquired  by  the  allottees  was  not 
to  be  subject  to  alienation,  lease,  or  incum- 
brance, either  by  voluntary  conveyance  of 
the  grantee  or  his  heirs,  or  by  the  judgment, 
order,  or  decree  of  any  court,  but  should  re- 
main inalienable,  and  be  not  subject  to  tax- 
ation, for  the  period  of  25  years,  and  until 
such  time  thereafter  as  the  president  might 
see  fit  to  remove  the  restriction. 

The  policy  thus  applied  to  the  Crow  res- 
ervation subsequently  became  the  general 
method  adopted  by  congress  to  deal  with  In- 
dian reservations.  In  February,  1S87,  by  a 
^  general  law,  congress  provided  **f  or  the  allot- 
g  ment  of  lands  in  severalty  to  Indians  on  the 
•  various  reservations,  and  to  extend  the* pro- 
tection of  the  laws  of  the  United  States  and 
the  territories  over  the  Indians,  and  for  oth- 
er purposes."  24  Stat  388.  The  act  in  ques- 
tion contemplated  the  gradual  extinction  of 
Indian  reservations  and  Indian  titles  by  the 
allotment  of  such  lands  to  the  Indians  in 
severalty.  It  provided  in  section  6  **that  up- 
on the  completion  of  said  allotments  and  the 
patenting  of  said  lands  to  said  allottees,  each 
and  every  member  of  the  respective  bands  or 
tribes  of  Indians  to  whom  allotments  have 
been  made  shall  have  the  benefit  of  and  be 
subject  ro  the  laws,  both  civil  and  crhnhiai, 
of  the  state  or  territory  In  which  they  may 
rcKide.'*  But  the  act  at  the  same  time  put 
limitations  and  restrictions  upon  the  power 
of  the  Indians  to  sell,  incumber,  or  deal  with 
the  lands  thus  to  be  allotted.  Moreover,  by 
section  4  of  the  act  of  1887,  Indians  not  re- 
siding on  a  reservation,  or  for  whose  tribe 
no  reservation  had  been  provided,  were  em- 
powered to  enter  a  designated  quantity  of 
unappropriated  public  land,  and  to  have  pat- 
-ents  therefor;  the  right,  however,  of  such 
Indian  to  sell  or  incumber  being  regulated 
t>y  provisions  like  those  controlling  allot- 
ments In  severalty  of  lands  comprised  within 
A  reservation.  From  these  enactments  It 
clearly  follows  that  at  the  time  of  the  ad- 
mission of  Moatana  Into  the  Union,  and  the 
use  In  the  eaabUng  act  of  the  restrictive 


words  here  relied  upon,  there  was  a  condi- 
tion of  things  provided  for  by  the  statute 
law  of  the  United  States,  and  contemplated 
to  arise,  where  the  reservation  of  jurisdic- 
tion and  control  over  the  Indian  lands  would 
become  essential  to  prevent  any  implication 
of  the  power  of  the  state  to  frustrate  the 
limitations  imposed  by  the  laws  of  the  Unit- 
ed States  upon  the  title  of  lands  once  In  an 
Indian  reservation,  but  which  had  become 
extinct  by  allotment  In  severalty,  and  In 
which  contingency  the  Indians  themselves 
would  have  passed  under  the  authority  and 
control  of  the  state. 

It  Is  also  equally  clear  that  the  reserva- 
tion of  jurisdiction  and  control  over  the  In- 
dian lands  was  relevant  to,  and  is  explica- 
ble by,  the  provisions  of  section  4  of  the  act 
of  1887,  which  allowed  nonreservatlon  In- 
dians to  enter  on,  and  take  patents  for,  a 
certain  designated  quantity  of  public  land.^ 
*Indeed,  If  the  meaning  of  the  words  which  J^ 
reserved  jurisdiction  and  control  over  Indian 
lands  contended  for  by  the  defendant  in  er- 
ror were  true,  then  the  state  of  Montana 
would  not  only  be  deprived  of  authority  to 
punish  offenses  committed  by  her  own  cit- 
izens upon  Indian  reservations,  but  would 
also  have  like  want  of  authority  for  all  of- 
fenses committed  by  her  own  citizens  upon 
such  portion  of  the  public  domain,  within  her 
borders,  as  may  have  been  appropriated  and 
patented  to  an  Indian  under  the  terms  of  the 
act  of  1887.  The  conclusion  to  which  the 
contention  leads  is  an  efficient  demonstration 
of  its  fallacy.  It  follows  that  a  proper  ap- 
preciation of  the  legislation  as  to  Indians  ex- 
isting at  the  time  of  the  passage  of  the  en- 
abling act  by  which  the  state  of  Montana 
was  admitted  Into  the  Union  adequately  ex- 
plains the  use  of  the  words  relied  upon,  and 
demonstrates  that,  in  reserving  to  the  United 
States  jurisdiction  and  control  over  Indian 
lands,  it  was  not  Intended  to  deprive  that 
state  of  power  to  punish  for  crimes  commit- 
ted on  a  reservation  or  Indian  lands  by  other 
than  Indians  or  against  Indians,  and  that  a 
consideration  of  the  whole  subject  fully  an- 
swers the  argument  that  the  language  used 
in  the  enabling  act  becomes  meaningless  un- 
less it  be  construed  as  depriving  the  state  of 
authority  to  it  belonging  in  virtue  of  Its  ex- 
istence as  an  equal  member  of  the  Union. 
Of  course,  the  construction  of  the  enabling 
act  here  given  Is  confined  exclusively  to  the 
issue  before  us,  and  therefore  Involves  in 
no  way  any  of  the  questions  fully  reserved 
In  U.  S.  V.  McBratney,  and  which  are  also 
Intended  to  be  fully  reserved  here. 

Our  conclusion  Is  that  the  circuit  court  of 
the  United  States  for  the  District  of  Mon- 
tana had  no  jurisdiction  of  the  Indictment, 
but,  ••according  to  the  practice  heretofore 
adopted  in  like  cases,  should  deliver  up  the 
prisoner  to  the  authorities  of  the  state  of 
Montana  to  be  dealt  with  according  to  law.** 
U.  S.  V.  McBratney,  supra,  and  authorities 

Digitized  by  VjOOQIC 


uo 


17  SUPREME  OOUilT  RBPOBTBE. 


The  judgment  1b  reversed,  and  the  cause 
remanded  for  proceedings  In  conformity  to 
this  opinion. 

aU  U.  8.  S67) 

NOBLE  et  al.  ▼.  MITCHELL. 

(Noyember  30,  1896.) 

No.  lOL 

Statute— CoN8TiitJCTiox  bx  Statb  Court— Con- 

aTITUTIONAUTT— InSUKANCR  COMPANIES 

—  Questions  op  Pact. 

1.  A  decision  of  the  supreme  court  of  a  state 
construing  a  statute  relative  to  insurance  by 
any  "company,  corporation,  association,  or  part- 
nersliip*'  as  separable  in  its  provisions  with  re- 
spect to  thcKC  different  bodies,  is  conclusive  up- 
on federal  courts. 

2.  A  statute  rendering  insurance  agents  act- 
ing, witliout  license  irom  the  auditor^  for  any 
"foreign  company,  corporation,  association,  or 
partnership,"  personally  liable  on  policies  is- 
sued by  them,  being  admittedly  valid  so  far  as 
it  concerns  foreign  corporations,  and  its  provi- 
sions being  separable  as  to  the  different  bodies 
named,  will  not  be  held  unconstitutional  in  a 
suit  against  the  agent  of  such  a  corporation, 
though,  as  applied  to  associations,  partnerships, 
or  individuals,  it  may  not  be  valid. 

3.  A  mere  question  of  fact  decided  by  *he  jury 
upon  evidence  which  the  supreme  court  uf  the 
state  declares  was  sufficient  to  be  submitted  to 
them  will  not  be  reviewed  by  the  United  Slates 
supreme  court  on  writ  of  error. 

Mr.  Justice  Harlan  dissenting. 

in  Error  to  the  Supreme  Court  of  Alabama. 

J.  M.  Chilton  and  A.  A.  Wiley,  for  plaintitffi 
In  error.  Charles  Wilkinson,  for  defendant  in 
error, 

*  Mr.  Justice  WHITE  delivered  the  opinion  of 
the  court 

Article  2,  c.  5,  ttt  12,  Code  Ala.,  regulates 
the  subject  of  fire  and  marine  insurance  with- 
in the  state  by  companies  not  incorporated 
therein.  It  is  required  by  section  1199  that 
such  companies  shall  pay  annually  Into  the 
treasury  the  sum  of  $100.  Section  1200  di- 
rects that  each  of  such  corporations  must  file 
with  the  state  auditor  a  certified  copy  of  its 
charter,  and  a  statement  setting  forth  ceitain 
Items  in  relation  to  its  business  condition  on 
ihe  31st  day  of  December  next  preceding;  and 
by  section  1201  such  corporations  are  required 
to  possess  a  cash  capital  of  at  least  $150,000, 
and  are  obliged  to  file  a  written  instrument 
consenting  to  service  of  process  upon  any 
agent  of  such  company  within  the  state.  Up- 
ou  compliance  with  all  the  requirements  of  the 
article,  the  auditor,  if  satisfied  that  the  affairs 
of  such  company  are  in  sound  condition,  is 
rc^quired  to  issue  to  it  a  license  to  transact  the 
business  of  insurance  within  the  state  until 
the  15th  day  of  January  next  ensuing. 

Sectioas  1205,  120G,  and  1207  of  the  same 
article  ipud  as  follows: 

"Sec.  1205.  Any  person  who  solicits  Insur- 
once  on  behalf  of  an  insurance  company,  not 
Incorporated  by  the  laws  of  this  state,  or  who, 
other  than  for  himself,  takes  or  transmits  an 
application  for  insurance,  a. premium  of  in- 
surance or  a  policy  of  insurance  to  or  fix>m 


snch  company,  or  in  any  way  gives  notice  that 
he  will  recelye  or  transmit  the  same,  or  re-^ 
ceiyes  or  delivers  a  policy  of  Insurance  ofg 
such  company,  or  who* inspects  any  risk,  or* 
makes  <x  forwards  a  diagram  of  any  building, 
or  does  any  other  thing  In  the  making  of  a  con- 
tract of  insurance,  for  or  with  such  company, 
other  than  for  himself,  or  examines  into,  ad- 
justs or  aids  in  examining  into  or  adjusting 
any  loss  for  such  company,  whether  such  acts 
are  done  at  the  instance  of  such  company,  or 
any  broker,  or  other  pei'son,  shall  be  held  to 
be  the  agent  of  the  company  for  which  the  act 
is  done,  and  such  company  held  to  be  doing 
business  in  this  state. 

*'Sec.  1206.  Any  person  acting  as  agent  of 
any  foreign  insurance  company  which  has  not 
received  the  license  from  the  auditor  above 
provided  for,  or  shall  so  act  after  its  expira- 
tion, is  liable  personally  to  the  bolder  of  any 
policy  of  insurance  in  respect  to  which  he  so 
acted  as  agent  for  any  loss  covered  by  it; 
and  shall  forfeit,  for  each  offense,  the  sum  of 
five  hundred  dollars,  to  be  sued  for  in  the  cir- 
cuit court  where  the  delimiueucy  occurs,  by 
the  solicitor.  In  the  name  of  the  state  and  paid 
Into  the  state  treasury,  less  twenty-five  per 
cent,  retained  by  the  solicitor  for  his  services. 

"Sec.  1207.  The  term  ^insurance  company,' 
as  used  in  this  article,  includes  every  com- 
pany, corporation,  association  or  partnership 
organized  for  the  purpose  of  transacting  the 
business  of  Insurance." 

The  action  below  was  originally  instituted  in 
a  circuit  court  of  Alabama  by  Mitchell,  a  citi- 
zen of  Alabama,  to  recover  Irom  the  defend- 
ants, a  firm  of  insurance  agents  doing  busi- 
ness in  the  city  of  Montgomery,  the  amount 
of  a  loss  under  a  policy  of  insurance  covering 
a  stock  of  merchandise  owned  by  the  plaintiff, 
which  policy  was  procured  by  the  defendants 
from  a  corporation  known  as  the  Fairmonnt 
Insurance  Association  of  Philadelphia,  Pa. 
The  corporation  In  question  was  not  incorpo- 
rated under  the  laws  of  Alabama,  and  at  the 
time  of  the  issne  of  the  policy  had  not  been 
liceused  to  do  an  insurance  business  within 
that  state.  From  a  verdict  and  judgment 
against  them,  the  defendants  prosecuted  er- 
ror. The  supreme  court  of  the  state  afliinned 
tlie  judgment.     100  Ala.  519, 14  South.  581. 

The  highest  court  of  the  state  having  afilrm-S 
ed  the  validity^of  the  state  statute,  and  en-? 
forced  its  provisions  against  the  plaintiff  in 
error,  despite  his  objection  duly  made  that 
such  statute  was  repugnant  to  the  constitu- 
tion of  the  United  States,  a  writ  of  error  was 
allowed,  and  the  cause  is  here  for  review. 

In  Hooper  v.  California,  155  U.  S.  648,  15 
Sup.  Ot  207,  this  court  held  that  a  statute  of 
the  state  of  California  which  mnde  it  a  mis- 
demeanor for  a  person  in  that  state  to  pro- 
cure insurance  for  a  resident  in  the  state  from 
an  insurance  company  not  Incorporated  under 
its  laws,  and  which  company  had  not  filed 
the  bond  required  by  the  laws  of  the  state, 
was  not  a  regulation  of  commerce,  and  did 
not  conflict  with  the  constitution  of  the  Unit- 
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ed  State&  The  doctrine  of  earlier  decisions  of 
this  court  with  reference  to  contracts  of  in- 
surance—namely, that  the  business  of  insur- 
ance Is  not  commerce,  and  that  a  contract  of 
Insurance  is  not,  in  the  constitutional  sense  of 
the  words,  an  instrumentality  of  commerce- 
was  reiterated,  and  held  applicable  to  a  ma- 
rine policy.  This  court  said  (page  655,  155 
U.  S.,  and  pa^e  210, 16  Sup.  Ct.): 

*The  state  of  California  has  the  power  to 
exclude  foreign  Insurance  companies  altogeth- 
er from  her  territory,  whether  they  were  form- 
ed for  the  purpose  of  doing  a  fire  or  a  marine 
business.  She  has  the  power,  if  she  allows 
any  such  companies  to  enter  her  confines,  to 
determine  the  conditions  on  which  the  entry 
shall  be  made.  And,  as  the  necessary  conse- 
quence of  her  possession  of  these  powers,  she 
has  the  right  to  enforce  any  conditions  Im- 
posed by  her  laws  as  preliminary  to  the  trans- 
action of  business  within  her  confines  by  a 
foreign  corporation,  whether  the  business  is 
to  be  carried  on  through  officers  or  through 
ordinary  agents  of  the  company;  and  she  has 
also  the  further  right  to  prohibit  a  citizen 
from  contracting  within  her  jurisdiction  with 
any  foreign  company  which  has  not  acquired 
the  privilege  of  engaging  in  business  therein, 
either  in  his  own  behalf  or  through  an  agent 
empowered  to  that  end.  The  power  to  ex- 
clude embraces  the  power  to  regulate,  to  enact 
and  enforce  all  legislation  in  regard  to  things 
done  within  the  territory  of  the  state  which 
may  be  directly  or  incidentally  requisite  in 
order  to  render  the  enforcement  of  the  con- 
2!  ceded  power  efficacious  to  the  fullest  extent, 
P  subject  •always,  of  course,  to  the  paramount 
authority  of  the  constitution  of  the  United 
Statea** 

It  Inevitably  results  from  this  ruling  that 
the  state  of  Alabama,  in  virtue  of  the  power 
possessed  by  it  of  excluding  foreign  fire  in- 
surance corporations  from  its  jurisdiction, 
could  lawfully  punish  or  regulate,  by  the  Im- 
position of  civil  liability,  or  otherwise,  the 
dohig  of  acts  within  the  territory  of  the  state 
calculated  to  neutralize  and  make  ineffective 
the  statute  which  prescribed  conditions  upon 
which  alone  the  right  existed  In  a  foreign 
insurance  corporation  to  do  business  within 
the  state. 

It  Is  conceded  that,  in  so  far  as  the  Ala- 
bama law  forbids  foreign  Insurance  corpo- 
rations from  doing  business  within  the  state 
in  violation  of  the  state  law,  such  law  does 
not  conflict  with  the  constitution  of  the  Unit- 
ed States;  but  the  claim  Is  made  that  since 
the  statute  not  only  regulates  foreign  corpo- 
rations, but  declares  that  the  term  "insurance 
company"  embraces  every  company,  corpora- 
tion, association,  or  partnership  organized  for 
the  purpose  of  transacting  an  insurance  busi- 
ness, therefore  It  violates  section  2,  art.  4, 
of  the  constitution,  guarantying  that  '*Uie 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states." 
The  fiict  that  foreign  corporations  are  not 


"citizens,**  within  the  meaning  of  the  consti- 
tution, it  is  said  was  the  reason  of  the  ruling 
In  Hooper  v.  California;  hence  that  case 
does  not  apply  to  a  state  law  which  includes 
within  its  inhibitions  those  who  are  citizens. 
We  need  not,  however,  express  any  opinion 
as  to  the  correctness  of  this  asserted  distinc- 
tion, since,  even  if  it  he  well  founded,  it  has 
no  relevancy  to  the  question  before  us.  The 
action  below  was  predicated  upon  the  fact 
that  the  business  of  insurance  alleged  on  had 
been  done  by  a  foreign  corporation.  The  su- 
preme court  of  Alabama,  in  interpreting  the 
statute,  held  that  the  provision  as  to  foreign 
corporations  was  distinct  and  separable  from 
those  concerning  associations  or  partnerships. 
It  said: 

"It  is  contended,  however,  by  section  1207 
of  the  Code,  supra  [Code  Ala.],  these  provl-^^ 
slons  of  the  law  are  made  to  Include  *as3ocI-s 
ations'*and  •partnerships,'  as  well  as  'corpo* 
rations,'  and  In  this  respect  discriminates 
against  citizens  of  another  state  who  may 
compose  such  'partnerships,'  and  in  this  re- 
spect Is  violative  of  the  constitutional  provi- 
sion which  declares  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states.' 
We  construe  section  1207  as  amendatory  of 
the  sections  to  which  it  refers,  so  as  to  substi- 
tute the  words  'corporation,  association,  or 
partnership*  for  the  words  'insurance  compa- 
ny.' Thus  construed,  section  1205,  supra,  would 
read  as  follows:  'Any  person  who  solicits 
Insurance  on  belialf  of  a  corporation,  associa- 
tion, or  partnership  not  incorporated  by  the 
laws  of  this  state,'  etc;  and  section  120C, 
supra,  would  read:  'Any  person  acting  as 
agent  of  any  foreign  corporation,  association, 
or  partnership  which  has,'  etc. 

"By  holding  that  section  1207  is  amenda- 
tory of  the  other  sections  referred  to  in  the 
manner  declared,  sections  1203  and  120G  are 
separable  in  their  provisions,  and,  so  far  as 
they  are  made  to  apply  to  and  are  enforced 
against  'foreign  corporations,'  they  do  not 
contravene  any  provision  of  the  state  con- 
stitution or  the  constitution  of  the  United 
States.  Paul  v.  Virginia,  supra  [8  Wall.  1G8]; 
Baldwin  v.  Pranks,  120  U.  S.  678,  7  Sup.  Ct. 
G56.  763;  Railroad  Co.  v.  Morris,  65  Ala.  193; 
McCreary  v.  State,  73  Ala.  480 ;  Powell  v.  State, 
69  Ala.  10;  Vines  v.  State,  67  Ala.  73.  The 
construction  of  the  statute  is  one  of  difficulty, 
and  the  one  given  to  it  Is  not  altogether  sat- 
isfactory; but  we  are  of  opinion  the  language 
used  in  section  1207,  considered  in  connec- 
tion with  other  sections  to  which  it  refers, 
admits  of  the  Interpretation  given  to  It;  and, 
when  the  statute  Is  attacked  upon  constitu- 
tional grounds,  it  is  our  duty  to  avoid  sncii 
a  construction.  If  it  can  be  done  consistently 
as  will  defeat  the  entire  legislation  of  the 
state  upon  questions  embraced  In  tliose  stat- 
utes relating  to  insurance  companies." 

The  correctness  of  tliis  construction  of 
the  Alabama  statute,  made  by  the  supremcj 
court  of  that  state,  it  is  urged,  la  erroneon 
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and  we  are  Invited  to  disregard  it;  but  mani- 
festly the  interpretation  of  a  statute  of  tlie 
state  of  Alabama  by  the  supreme  court  there- 
^of  under  the  circumstances  here  presented 
His  binding  on  us.    Dibble  y.  Land  Co.,  163 
i  U.  S.*63,  73,  16  Sup.  Ct  939,  942;  Union  Nat. 
Bank  of  Chicago  v.  LouisTlUe,  N.  A.  &  C. 
Ry.  Co.,  163  U.  S.  325,  331,  16  Sup.  Ct  1039, 
1042. 

Reading,  then,  into  the  Alabama  statute 
the  construction  given  thereto  by  the  court 
of  last  resort  of  that  state,  the  argument  of 
the  plaintiff  in  error  amounts  to  this:  that, 
although  it  is  admitted  that  the  law  of  the 
state  of  Alabama  i-egulating  the  doing  of  in- 
surance business  by  foreign  corporations  is 
not  in  conflict  with  the  constitution  of  the 
United  States,  nevertheless  we  should  hold 
that  it  does  violate  that  constitution,  because 
of  another  and  separate  law  of  Alabama, 
which  it  is  asserted  would  be  unconstitution- 
al if  it  were  before  us  for  consideration.  Of 
course,  to  state  this  proposition  is  to  answer 
it. 

It  is  suggested  that  there  is  no  adequate 
proof  that  the  policy  in  controversy  was  is- 
sued by  a  foreign  corporation.  This  involves 
a  mere  question  of  fact,  which  was  submit- 
ted to  the  Jury  by  the  trial  court,  and  as  to 
which  the  supreme  court  of  Alabama  said 
there  was  evidence  sufficient  for  the  consid- 
eration of  the  jury,  and  which  is  not  subject 
to  review  here  on  writ  of  error.  Dower  v. 
Richards,  151  U.  S.  659,  14  Sup.  Ct  452;  In 
re  Buchanan,  158  U.  S.  31,  15  Sup.  Ct  723. 
Affirmed. 

Mr.  Justice  HARLAN  dissents. 


(164  U.  S.  252) 

FOWLER  et  al.  v.  LAMSON  et  at 

(November  30,  1896.) 

No  83. 

SuPREHB   CouBT— Federal  Qubstiox— JuarsDic- 

TION. 

1.  To  give  the  supreme  court  of  the  United 
Stntes  jurisdiction  on  appeal  or  error  from  the 
jiidprnent  of  the  supreme  court  of  a  state,  the 
fact  that  a  federal  question  was  raised  and  de- 
cided in  tbe  state  court  must  appear  from  the 
record.  It  cannot  be  shown  by  the  assignment 
of  errors. 

2.  The  supreme  court  of  tbe  United  States 
has  DO  jurisdiction  on  a  writ  of  error  to  a  state 
court,  where  the  record  fails  to  show  affirma- 
tively that  a  federal  question  necessary  to  the 
determination  of  the  cause  was  raised  in  the 
state  court,  and  decided  adversely  to  the  party 
asserting  a  constitutional  right,  or  that  the  judg- 
ment, as  rendered,  could  not  have  been  given 
without  deciding  it 

In  Error  to  the  Supreme  Court  of  Illinois. 

B.  P.  Thompson,  for  plaintiffs  In  error.     L. 

«  H.  Bisliee,  for  defendants  in  error, 
w 

•   'Mr.  Justice  PECKilAM  delivered  the  opin- 
ion of  the  court. 

The  printed  record  which  Is  before  this 
court  in  this  case  Is  so  fragmentary  In  its  na- 
ture as  to  leave  no  foundation  for  us  to  even 


guess  that  there  was  a  federal  question  In  the 
case,  or  that  It  was  decided  by  the  state  court 
against  tbe  right  now  set  up  by  plahitifts  In 
error. 

The  record  opens  with  an  assignment  of  er- 
rors which  it  is  alleged  were  made  by  the  su- 
preme court  of  Illinois,  and  14  grounds  of  er- 
ror are  set  forth,  many  of  them  setting  up  that 
such  court,  by  the  Judgment  in  suit,  erred  In 
the  decision  of  several  federal  questions. 
Then  follows  the  writ  of  error.  Then  comes 
what  Is  termed  a  decree  in  the  case  of  George 
Fowler  v.  The  Cherokee  Brilliant  Coal  &  Min- 
ing Company  and  others,  in  the  superior  court 
of  Cook  county,  111.,  which  decree,  after  recit- 
ing the  fact  of  a  hearing,  and  a  reference  to 
a  master  in  chancery,  and  his  report  thereon, 
proceeds  to  make  certain  findings  of  fact,  and 
to  give  extracts  from  the  constitution  and  stat- 
utes of  Kansas,  which,  briefly  stated,  are  as 
follows: 

(1)  The  Incorporation  of  the  coal  and  mining 
company  under  the  statutes  of  Kansas. 

(2)  An  extract  from  the  constitution  and 
statutes  of  Kansas  providing  for  a  double  lia- 
bility of  stockholders  of  an  Insolvent  corpora- 
tion. 

(3)  An  extract  from  the  statutes  of  Kansas 
providing  for  the  dissolution  of  corporations, 
and  for  a  recovery  against  the  stockholders 
therein  for  debts  due  from  the  company. 

(4)  An  extract  from  the  statutes  of  limita- 
tion of  Kansas  relating  to  absconding  or  con- 
cealed debtors. 

(5)  Findings  of  Indebtedness  from  the  coal 
and  mining  company  to  the  Fowlers,  plaintiffs 
in  error,  the  giving  of  a  note  and  mortgage  for 
such  indebtedness,  and  default  in  the  pay- 
ment thereof,  and  a  dissolution  of  the  com- 
pany. ^ 

(6)  The  recovery  of  judgment  in  Illinois  lag 
favor  of  the*plamtlffs  in  error  herein  on  ac-* 
count  of  the  debt  due  them  from  the  corpora- 
tion.    The  Issue  and  return  of  execution  upon 
such  Judgment  wholly  unsatisfied. 

(7)  The  ownership  of  stock  in  the  company 
by  the  Lamsons. 

Upon  these  findings  the  decree  directs  a  re- 
covery by  the  plaintiffs  herein  against  the  de- 
fendants Lamson,  stockholders  in  the  dissolved 
and  insolvent  corporation,  of  the  amount  of 
the  Illinois  Judgment  against  the  corporation 
which  had  been  obtained  by  plaintiffs  herein. 

This  decree  is  followed  in  the  record  by  an 
order  made  by  the  appellate  couit  in  Illinois 
reversing  the  decree  of  the  court  below.  Then 
follows  an  assignment  of  errors  committed  by 
the  court  In  ordering  such  reversal,  after 
which  the  opinion  of  Judge  Wilkin,  of  the  su- 
preme court  of  Illinois,  is  printed,  which  af- 
firms the  judgment  of  the  appellate  court.  34 
N.  E.  932.  In  that  opinion  no  federal  ques- 
tion Is  discussed  or  decided.  The  point  ac- 
tually decided  by  the  supreme  court  of  Illi- 
nois was,  as  shown  by  that  opinion,  that  the 
constitution  and  statutes  of  Kansas  in  relation 
to  tbe  liability  of  stockholders  in  an  insolvent 
corporation  provide  a  speclQl  remedy  for  en- 
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forcing  that  liabUity»  and  that  such  remedy 
only  could  be  pursued,  and  that  the  courts  of 
lUinois  would  not  enforce  a  statutory  liability 
und<^r  a  Kansas  statute  providing  a  special 
remedy  against  stockholders.  Following  this 
opinion  is  a  decree  of  affirmance  by  the  su« 
preme  court  of  Illinois,  after  which  comes  a 
petition  for  a  writ  of  error  from  this  court  and 
an  allowance  thereof.  This  completes  the  rec- 
ord. 

It  will  be  seen  that  there  are  no  pleadings 
In  the  record;  no  evidence  is  returned;  no  ex- 
ceptions to  any  decision  of  the  court  are  to  be 
found;  no  request  to  the  court  to  find  upon 
any  federal  question;  no  refusal  of  the  court 
to  find,  and  no  finding  upon,  any  such  ques- 
tion. Thus,  there  is  an  entire  absence  in  this 
whole  record  of  any  fact  showing  that  the  su- 
preme court  of  Illinois,  or  either  of  the  lower 
courts,  decided  any  federal  question  what- 
ever. The  assignment  of  errors  alleged  to 
have  been  made  by  the  Illinois  supreme  court 
gls  unavailable  for  the  purpose  of  showing  any 
I  federal  question  decided,  where  the  record  it- 
» self  does  not  show  that^any  such  question  was 
passed  upon  by  the  state  court  Railway  Co. 
V.  Fitzgerald,  160  U.  &  556-^75,  16  Sup.  OL 
3S9-3d3. 

Where  a  case  is  brought  to  this  court  on 
error  or  appeal  from  a  Judgment  of  a  state 
court,  unless  it  appear  in  the  record  that  a 
federal  question  was  raised  in  the  state  court 
before  the  entry  of  final  Judgment  in  the  case» 
this  court  Is  without  Jurisdiction.  Simmer- 
man  V.  Nebraska,  116  U.  S.  54,  6  Sup.  Ct  333. 

It  has  also  been  frequently  decided  that,  to 
give  this  court  Jurisdiction  on  writ  of  error  to 
a  state  court.  It  must  appear  affirmatively,  not 
only  that  a  federal  question  was  presented  for 
decision  by  the  state  court,  but  that  its  deci- 
sion was  necessary  to  the  determination  of 
the  cause,  and  that  it  was  decided  adversely  to 
the  party  claiming  a  right  under  the  federal 
laws  or  constitution,  or  that  the  Judgment  as 
rendered  could  not  have  been  given  without 
deciding  It.  Bustis  v.  BoUes,  150  U.  S.  361, 14 
Siq;>.  Ct  131;  Powder  Works  v.  Davis,  151  IT. 
8.  389-^83,  14  Sup.  Ot  350-351;  RaUway  Ck>. 
V.  Fitzgerald,  160  U.  S.  556^76^  16  Sup.  Ct 
888-^84. 

Nothing  of  the  kind  appears  from  this  rec- 
ord, and  the  writ  of  error  must  therefore  be 
dismissed. 

aM  V.  S.  161) 

OLD  JORDAN  MINING  ft  MILLING  CO.  v. 

SOCIETE  ANONYME  DES  MINES 

DE  LEXINGTON. 

(November  SO,  1896.) 

No.  Tl. 

COTTrRACr— EVTDBSrOB— QUBSTTOW  FOR  JURT. 

Plaintiff  wrote  to  defendant,  Its  co-tenant 
of  a  water  ditch,  suggeating  that  neceaaary  re- 
palra  be  made,  and  the  dit<^  thereafter  kept  in 
good  condition,  each  party  paying  one-half  the 
expenae.  Defendant  anawered,  approving  the 
Biiggeation,  and  atating  that  it  would  direct  ita 
engineer  to  co-operate  with  plaintiff  or  his 
agent,  and  determine  and  report  what  repaira 

V.178.a— 8 


were  needed.  The  ditch  waa  examined  on  dif- 
ferent occaaiona  by  the  agenta  of  the  partiea 
acting  in  concert,  and  repairs  were  made  by 
plaintiff  during  aeveral  yeara,  one-half  the  ex^ 
penae  for  the  firat  year  being  paid  by  the  de- 
fendant Statementa  of  the  aubseqnent  repaira 
were  regularly  aent  to  defendant,  who  acknowl- 
edged their  receipt,  and  at  no  time  diaaented  to 
plaintiff'a  action,  nor  diaclaimed  liability  for  ita 
ahare  of  the  expensea.  Heldj  that  the  queationa 
whether  the  firat  two  lettera  were  treated  by 
both  partiea  as  embodying  a  contract  relative 
to  auch  repairs,  and  whether  plaintiff  waa  jna- 
tified  in  believing  that  defendant  would  pay  ita 
share  of  the  expenaea,  were  properly  aubmitted 
to  the  jury.     3o  Pac.  492,  affirmed. 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah.  9 

*  This  was  an  action  originally  brought  in* 
the  district  court  for  the  Third  judicial  dis- 
trict of  the  territory  of  Utah  by  the  Soci6t6 
Anonyme  des  Mines  de  Lexington,  a  French 
corporation,  against  the  Old  Jordan  Mining 
&  Milling  Company,  to  recover  one-half  the 
expense  of  certain  repairs  made  to  a  canal  or 
water  ditch  owned  by  them  in  common. 

The  complaint  alleged:  That  since  the 
month  of  March,  1883,  these  parties  had  con- 
tinuously been  tenants  in  common,  owning 
an  equal,  undivided  interest  In  a  certain  ca- 
nal, known  sometimes  as  the  "Galena," 
sometimes  as  the  "Old  Telegraph  Canal," 
and  sometimes  the  "Old  Jordan  Canal,"  to- 
gether with  the  right  of  way  and  adjacent 
lands.  That  between  the  22d  of  October, 
1883,  and  November  5,  1883,  they  entered  in- 
to a  contract  in  writing,  In  which  It  was 
agreed  that  they  would  make  repairs,  etc., 
and  that  each  should  pay  one-half  of  the  ex- 
pense thereof.  That  In  the  year  1881  the 
plaintiff  made  certain  repairs,  of  the  value  of 
$983.83;  In  1885,  of  the  value  of  $4,025;   in 

1886,  and  until  June,  1887,  $4,826.95;  and  in 

1887,  from  June  30th  to  December  81st,  $500,— 
aggregating  $10,345.88,  for  Its  share  of  which 
a  statement  or  bill  of  Items  was  furnished 
to  the  defendant  That  the  said  defendant, 
on  the  31st  of  December,  1884,  paid  to  plain- 
tiff $496.96,  Its  half  of  the  amount  expended 
In  1884,  but  faUed  to  pay  its  half  of  the  oth- 
er expenses  Incurred  as  aforesaid,  leaving  a 
balance  due  of  $4,675.98,  for  which  judg- 
ment was  demanded. 

An  answer  was  filed,  specifically  denying 
the  several  averments  of  the  complaint;  and 
subsequently  an  amendment  was  made,  al- 
leging that  from  the  1st  of  January,  1885, 
plaintiff  had  appropriated  to  Its  own  usCf 
without  defendant's  consent,  all  the  watev 
flowing  through  said  ditch  ot  canal,  and  that 
the  reasonable  value  of  that  portion  of  the 
said  water  owned  by  defendant  was  $10 
per  day.  The  answer  also  made  other  alle- 
gations, not  necessary  to  be  considered  as 
the  case  was  presented  to  this  court 

In  support  of  the  contract  allege<l  In  the 
complaint  plaintiff  put  in  evidence  the  fol- 
lowing letter,  written  by  its  manager  to  the 
manager  of  the  defendant  under  date  of  Oc-m 
tober  24, 1883:  § 

*  "Dear  Sir:  During  my  present  stay  In  this* 
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city,  for  the  purpose  of  Inyeetlgating  and  In- 
specting our  different  pieces  of  property  in 
this  territory,  my  attention  was  particularly 
called  to  the  bad  state  of  the  Jordan  water 
ditch,  which  your  and  our  companies  own 
Jointly.  Considering  that  it  Is  for  oiur  mutual 
Interest  to  see  that  this  property  should  be 
kept  in  proper  shape,  I  beg  you.  In  the  name 
of  your  company,  if  you  do  not  Judge  that  it 
would  be  advisable,  while  I  am  here,  to  have 
an  understanding  regarding  this  matter.  I 
suggest  that  the  necessary  repairs  should  be 
done  at  once,  and  that  hereafter  the  ditch 
should  be  kept  in  good  condition,  both  com- 
panies paying  their  share  of  the  incurred  ex- 
penses. 

"Will  you  please  be  kind  enough  to  give 
this  matter  your  prompt  attention,  and  fa- 
vor us  with  an  immediate  reply,  as  I  shall  re- 
main here  only  until  the  15th  of  November." 

To  this  letter  the  defendant's  manager  made 
the  following  reply: 

"Cleveland,  O.,  Oct.  30th.  1883. 

"Mons.  Eng.  Renevey,  TAdministrateur  D6- 
16gu6  de  Societd  des  Mines  de  Lexington: 
Your  letter  of  24th  inst,  in  regard  to  the  neces- 
sity of  entering  into  some  arrangement  for  re- 
pairing and  pt^eservlng  the  Jordan  water  canal, 
owned  by  your  company  and  the  one  I  repre- 
sent, is  rec*d.  I  agree  with  you  that  it  is  for 
our  mutual  interest  that  this  property  should 
be  kept  in  good  order,  and  I  shall  be  pleased 
to  Join  yon  in  a  reasonable  arrangement  for 
the  purpose  of  protecting  the  property  from 
decay,  and  I  am  very  glad  to  find  a  gentle- 
man willing  to  co-operate  in  a  business  way 
for  the  protection  of  our  mutual  interests. 
Your  suggestion  that  the  needed  repairs  should 
be  done  at  once,  and  that  each  company  pay 
its  share  of  expense,  and  also  for  care  for  the 
future,  is  right;  and  I  will  direct  Mr.  Van 
Deusen,  our  engineer,  to  co-operate  with  you, 
or  any  one  you  may  delegate,  to  examine  the 
property  and  report  what  repairs  are  neces- 
sary, and  the  cost  of  the  same.  He  is  a  very 
^  trustworthy  and  capable  man,  and  I  think  you 
gwill  find  it  tor  our  mutual  advantage  to  act 
•  under  his  Judgment,  and  let  him*make  the  re- 
pairs. As  neither  of  us  are  using  the  water 
at  present,  I  would  think  it  best  to  expend 
only  so  much  as  is  necessary  to  prevent  loss, 
and  then,  when  we  are  ready  to  use  the  wat^, 
then  we  make  permanent  improvements.  If 
you  do  not  have  time  to  go  into  details  before 
you  leave,  win  you  please  leave  the  matter  in 
the  hands  of  some  one  who  will  co-operate 
with  me  and  Mr.  Van  Deusen,  unless  you  are 
willing  to  bave  him  do  it,  and  each  company 
pay  one-half  the  expense. 

"I  make  this  suggestion  because  I  think  Mr. 
Van  Deusen  can  do  the  work  satisfactory  to 
both. 

"Regretting  that  my  absence  from  Salt  Lake 
prevents  me  from  a  personal  consultation  with 
you,  I  am." 

Other  correspondence  and  evidence  were  in- 
troduced, which  are  fully  set  forth  in  the  opin- 
ion of  the  court 


The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  in  flavor  of  the  plaintiff  for  the 
sum  of  16,028.76,  upon  which  a  remittitur  was 
filed  of  112.35,  and  Judgment  thereupon  enteved 
in  the  sum  of  16,016.41. 

Upon  appeal  to  the  supreme  court  of  the 
territory,  this  Judgment  was  afiirmed.  9  Utah, 
483,  35  Pac.  492.  Whereupon  defendant  sued 
out  a  writ  of  error  from  this  court. 

L.  T.  Michener,  for  plaintiff  in  error.  J.  M. 
Wilson,  for  defendant  in  error. 

Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  ddlvered  the  opin- 
ion of  the  comrt 

1.  As  the  only  error  urged  in  the  court  be- 
low, or  noticed  in  its  opinion,  turns  upon  the 
alleged  insufficiency  of  the  proof  of  the  con- 
tract set  up  in  the  complaint,  we  shall  confine 
our  consideration  of  the  case  to  that  point,  not- 
withstanding that  other  errors  are  assigned  in 
this  court,  and,  to  some  extent,  noticed  in  the 
brief  of  the  plaintiff  in  error.     We  have  re- 
peatedly held  that  the  failure  to  present  andS 
insist  upon  errors*  issigned  in  the  court  below* 
constitutes  an  abandonment  or  waiver  of  all 
the  errors  so  assigned,  not  vital  to  the  question 
of  Jurisdiction  or  the  foundation  of  the  right; 
and  this  court  can  only  be  called  upon  to  con- 
sider such  assignments  as  are  pressed  upon  the 
attention,  or  noticed  in  the  opinion  of  the  court 
I  below.    If  the  action  of  the  court  below  were 
correct  as  to  the   errors   insisted   upon  as 
.  ground  for  reversal,  none  others  will  be  consid" 
!  ered  here.     Railway  Co.  v.  Warren,  137  U.  S. 
I  351.  11  Sup.  Ct  96;   San  Pedro  &  Caflon  del 
I  Agua  Co.  V.  U.  S.,  146  U.  S.  138.  13  Sup.  Ct. 

94. 

I     2.  From  a  perusal  of  the  correspondence  set 

j  forth  in  the  statement  of  facts,  it  will  appear 

j  that  plaintiff's  introductory  letter  contained 

'  the  following  propositions:    (1)  That  the  com- 

I  pany  should  come  to  an  understanding  with 

I  regard  to  the  keeping  of  the  ditch  *Mn  proper 

'  shape'';   (2)  that  the  necessary  repairs  should 

be  done  at  once;   (3)  that  thereafter  the  ditch 

!  should  be  kept  in  good  condition;  (4)  that  both 

I  companies  should  pay  their  share  of  expenses. 

In  its  reply  the  defendant  agreed  (1)  that  it 

I  was  for  their  mutual  interest  that  the  prop- 

erty  should  be  kept  in  good  order,  and  that  it 

would  be  pleased  to  Join  the  plaintiff  in  any 

reasonable   arrangement  for  the   purpose   of 

protecting  it  from  decay;    (2)  that  it  approved 

of  plaintiff's  suggestion  that  the  needed  repairs 

should  be  done  at  once;   that  each  company 

should  pay  its  share  of  expenses,  and  also  for 

its  care  in  the  future;   (3)  that  it  would  direcr 

Mr.  Van  Deusen,  its  engineer,  to  co-oporate 

with  the  plaintiff,  or  any  one  that  plaintiff^f 

manager  might  delegate,  to  examine  the  projv 

erty,  and  report  what  repairs  were  necessary, 

and  the  cost  of  the  same;    (4)  that,  as  ni.lt her 

party   was  using   the   water  at  present,    the 

writer  thought  it  best  to  expend  only  so  much 

as  would  prevent  loss,  and  that  when  they 

were  ready  to  use  the  water  they  would  make 

permanent  improvements;  that  plaintiff  shonld 
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leave  the  matter  In  the  hands  of  some  one 
who  would  co-operate  with  the  writer  of  the 
letter  and  Mr.  Van  Deosen,  nnleas  plahitiff 
were  willing  to  have  Mr.  Van  Densen  do  it, 
and  each  pay  one-half  the  expense, 
e    Conceding,  for  the  purposes  of  the  case,  that 

•  this*  correspondence,  standing  alone,  did  not 
contain  a  completed  understanding  for  the  re- 
pair of  the  property r-«t  least,  beyond  such  re- 
pairs as  were  immediately  necessary,— it  evi- 
dently was  of  such  a  character  as  to  lead  the 
plaintiff  to  believe  that  any  arrangement  tt 
might  make  with  Van  Deusen,  the  engineer, 
for  such  repairs  as  were  necessary  to  prevent 
loss  to  the  property,  would  be  respected  by 
the  company. 

Upon  the  receipt  of  defendant's  answer, 
plaintiff  proceeded  to  make  certain  repairs, 
and  on  September  24,  1S84,  addressed  a  letter 
to  Van  Deusen,  stating  that  the  expenses  upon 
the  canal  for  the  eight  months  immediately 
preceding  amounted  to  $643.85  (giving  the 
items),  and  requesting  him  to  remit  one-half 
the  amount.  There  was  also  evidence  tend- 
ing to  show  that  the  repairs  had  been  made 
after  a  visit  to  the  canal  by  Van  Deusen  and 
Lavagnino,  an  agent  of  the  plaintiff  company, 
when  Van  Deusen  asked  the  latter  to  report  to 
him  what  he  thought  would  be  necessary  to 
be  done,  and  that  they  agreed  upon  the  work; 
that  after  receiving  the  letter  of  September 
24,  1884,  Van  Deusen  said  that  Mr.  Holden, 
the  manager  of  the  company,  would  be  there 
pretty  soon;  that  he  was  acting  under  Hold- 
en's  instructions;  and  that  it  would  be  best 
to  wait  until  he  came.  On  December  14, 1884, 
plaintiff  wrote  to  Holden,  the  manager  of  the 
company,  stating  that  the  total  expenditure 
for  the  year  had  been  $993.d3,  and  that  the 
officers  of  his  company  desired  to  ask  hts  co- 
operation "towards  making,  next  spring,  sub- 
stantial repairs  on  the  canal,  so  as  to  bring  it 
up  to  usefulness,"  and  also  'towards  making 
all  titles  about  the  canal  clear,  and  to  pro- 
ceed against  trespassers."  On  December  31st 
defendant  paid  one-half  of  the  bill  for  that 
year,  but  made  no  comments  upon  the  proposi- 
tions contained  in  the  plaintiff's  letter. 

There  was  also  evidence  tending  to  show 
that  in  the  spring  of  1885  Mr.  Lavagnino  ex- 
amined the  canal  with  Mr.  Van  Deusen,  in  or- 
der to  ascertain  what  repairs  were  absolutely 
necessary  and  urgent  As  Mr.  Lavagnino 
says:  '*We  made  an  estimate.  He  told  me 
that  he  would  send  the  estimate  to  his  com- 
^pany,  and  I  would  send  the  same  estimate  to 
gmy  company.    •    •    •    These  estimates  were 

•  made  because  we*were  waiting  for  Mr.  Hold- 
en. Mr.  Van  Deusen  said  that,  according  to 
the  instructions  he  had  last  year,  he  would 
have  no  objection,  but  that  I  rememl)ered 
what  Mr.  Holden  said  last  year,  that  he  paid 
the  biU,  and  that  he  didn't  care  to  take  any 
responsibility,  but  he  would  let  Mr.  Holden 
do  it  himself.  *  *  ^  He  was  tellhig  me  lUl 
the  time  that  he  would  be  here  rery  soon.  This 
conversation  was  In  the  latter  part  of  March, 
1S85.* 


On  August  27,  1885,  Lavagnino  addressed 
Holden  a  note  calling  his  attention  to  the 
canal,  stating  that  in  the  spring  he  had  Van 
Deusen  with  him  along  the  canal  to  see 
what  repairs  were  indispensable,  in  order  to 
risk  a  little  water  in  it,  and  to  prevent  a 
total  ruin  of  it;  that  the  expenses  run  at 
about  $2,000,— and  saying  that  he  would  be 
able  to  present  him  a  statement,  and  hoped 
that  he  would  approve  the  same  in  behalf 
of  the  defendant.  He  also  expressed  the 
wish  that  he  would  like  to  have  Mr.  Holden 
inspect  the  canal,  to  satisfy  himself  that  he 
had  done  the  most-needed  things  for  its  pro- 
tection, and  to  get  liis  opinion  "about  the 
probable  expenses  for  keeping  up  the  canal 
to  even  its  present  low  condition,  and  to  de- 
fine in  a  sure  way  how  far  you  think  it  right 
for  the  Old  Jordan  company  to  stand  the 
French  company  by." 

On  September  1st  he  sent  him  a  statement 
of  what  he  had  paid  during  the  last  six 
months,  amounting  to  $2,204.23,  and  asking 
ior  its  proper  contribution  from  the  Old 
Jordan  Company. 

Here,  at  least,  was  a  distinct  and  unequivo- 
cal notice  that  repairs  had  boon  made,  and 
that  the  plaintiff  looked  to  defendant  for  a 
proportion  of  the  cost.  In  view  t>f  their 
previous  correspondence,  defendant  could 
have  had  no  doubt  that  such  repairs  were 
made  upon  the  faith  of  the  letters  that  had 
passed  between  them,  and.  If  it  did  not  in- 
tend to  be  bound,  it  was  its  duty  to  repudiate 
the  bill  at  once,  and  give  notice  that  the 
repairs  were  unauthorized.  Instead  of  this, 
however,  Mr.  Holden  on  September  2d 
promptly  acknowledged  the  receipt  of  the 
statement;  said  that  the  owners  were  ex- 
pected early  in  the  month,  and  desired  them 
to  examine  the  canal  with  him,  and  decide 
the  matter,  both  for  the  present  and  for^ 
future  expenditures;  and  suggesting  that,  as^ 
tenant8*ln  common,  it  was  best  for  them  "to* 
agree  upon  some  line  of  policy  by  which 
either  party  should  be  allowed  to  expend 
money  on  the  property,  and  thus  bind  the 
other  to  payments." 

On  November  19th  he  wrote  to  him  again, 
desiring  him  to  make  a  complete  statement 
of  the  expenditures  made  during  the  last 
year,  which  had  been  necessary  for  the  pro- 
tection of  the  canal,  and  send  them  to  him 
at  Cleveland.  He  said  that  the  owners  had 
been  opposed  to  spending  any  more  money 
than  was  absolutely  necessary  for  the  pro- 
tection of  the  canal;  that,  when  the  Jordan 
Company  was  ready  to  use  it,  they  would 
make  improvements  and  repairs;  and  that 
he  was  quite  certain  the  company  would  bo 
disposed  to  do  whatever  was  equitable. 

On  February  10,  1880,  Lavagnino  addresseil 
a  letter  to  Mr.  Holden,  at  Clovelaud.  in- 
closing a  statement  of  the  total  expenditures 
:Upon  the  carnal  during  1885,  which  amounted 
to  $4,026;.  stating  that  most  of  these  expen- 
ditures had  been  necessary  for  the  protec- 
tion of  the  canal,  and  that  the  expeuditurea 
igitized  by 
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were  either  evidently  Indispensable^  or  were 
-considered  as  necessary  by  Mr.  Van  Densen 

and  himself. 

To  this  Mr.  Holden  replied  on  Febmary 
16tb,  stating  that  he  was  pleased  with  the 
fair  and  candid  statement  made  with  regard 
to  the  expenditures;  that  he  wonld  submit 
them  to  th^  board  for  consideration,  and  felt 
sure  they  would  be  acted  upon  in  an  equi- 
table manner.  The  letter  further  stated  that 
the  board  did  not  desire  to  spend  any  more 
money  than  was  absolutely  necessary  to 
protect  the  canal  and  save  larger  expendi- 
tures in  the  future;  that  if  they  were  using 
the  water,  or  contemplated  its  Immediate 
use,  they  would  have  no  hesitation  in  Join- 
ing in  any  judicious  expenditure;  that  **\t 
was  the  hope  of  the  management  of  our 
company  that  you  would  be  willing  to  make 
such  expenditures  upon  the  canal  as  in  your 
Judgment  would  seem  to  be  best,  and  that 
you  should  report  the  same  to  us  from  time 
to  time;  and  that,  when  we  should  be  ready 
to  use  the  water,  that  we  should  expend  for 
the  benefit  of  the  canal  a  lilce  amount,  or,  in 
^case  we  should  find  it  at  that  time  in  such 
^good  repair  that  it  were  not  necessary  to 
*  expend  as  much  money  as  you  had  expended, 
that  we  should  then  pay  to  you  the  half  of 
these  expenditures  made  by  you,  as  indicated 
in  your  dliferent  letters  up  to  the  10th  inst, 
less,  of  course,  at  any  time,  the  amounts 
which  we  should  expend  upon  the  canaL" 

The  next  letter  was  not  written  until  July 
90,  1887,  and  in  this  Mr.  Lavagnino  states 
that  the  expenditures  upon  the  canal  prop- 
erty during  the  year  1886  and  the  first  half 
of  1887  had  been  |4,826.05;  that,  in  his  opin- 
ion, the  worlc  had  been  necessary  for  the 
protection  of  the  canal  property,  and  that 
whatever  value  there  was  in  it  at  present 
was  "mainly  due  to  the  perseverant  atten- 
tion bestowed  upon  it  during  the  last  four 
years";  and  that  he  was  willing  to  settle 
by  arbitration  any  difference  between  them. 
He  also  gave  a  list  of  all  the  expenses  put 
upon  the  canal  as  common  property,  which 
amounted  to  |10,745.88,  and  asked  him  to 
settle  for  his  share  of  the  expenses. 

A  further  letter  was  written  on  February 
6,  1888,  stating  that  the  expenses  for  the  last 
half  of  1887  had  been  $500. 

A  reply  was  made  to  this  letter  by  Mr. 
Van  'Deusen  on  February  11,  1888,  acknowl- 
edging the  receipt  of  the  statement  of  Feb- 
ruary G,  1888,  and  asking  him  to  forward 
him  a  completed  statement  of  his  account 
against  the  Old  Jordan  Company,  that  he 
might  report  the  same  to  the  owners,  and 
demanded  that  the  statements  show  how  and 
where  each  item  of  expense  was  applied, 
Ihat  they  might  be  assured  that  such  ap- 
plication was  made  for  the  protection  of 
the  property  only. 

To  this  Mr.  Lavagnino  replied  under  date 
of  February  14th,  sending  copies  of  state- 


ments rendered  to  Mr.  Holden,  promising  to 
give  any  farther  details  required,  and  re- 
questing a  settlement  of  the  account  within 
ten  days. 

This  letter  completed  the  correspondence. 
In  this  connection  the  court  charged  the  Jury 
as  follows:  "If  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  contract 
was  made  as  alleged,  as  I  have  stated  it  to 
you,  and  that  the  plaintiff  made  the  repairs 
during  the  time  specified,  and  that  the  re- 
pairs were  necessary  to  the  preservation  and 
protection  of  the  property,  and  that  the  de- 
fendant has  been  requested  to  pay,  and  has 
refused,  then  you  should  find  for  the  plain-^ 
tiff  the*amount  of  such  one-half  of  expendl-* 
tures."  It  further  charged  that,  if  the  de- 
fendant were  liable  under  the  contract,  it 
was  liable  only  for  the  reasonable  and  neces- 
sary expenditures  to  preserve  and  protect 
the  property,  and  that  such  expenditures 
must  have  been  made  for  the  benefit  of  the 
common  interest  of  both  parties  to  preserve 
and  protect  them. 

We  see  no  reason  to  doubt  that  the  case 
was  properly  submitted  to  the  Jury.  In  de- 
termining whether  there  was  a  binding  con- 
tract between  the  parties  arising  from  the 
letter  of  the  plaintiff  of  October  24,  1883,  and 
the  answer  of  the  defendant  thereto,  the 
Jury  were  at  liberty  to  consider,  in  connec- 
tion with  those  letters,  the  subsequent  cor- 
respondence and  the  conduct  of  the  parties 
In  respect  to  the  common  property,  and  the 
interpretation  put  upon  them  by  the  par- 
ties themselves.  Not  only  was  the  canal 
visited  and  exammed  by  the  agents  of  both 
parties  acting  in  concert,  but  from  the  be- 
ginning to  the  end  of  the  correspondence 
there  was  no  refusal  to  co-operate  on  the 
part  of  defendant,  no  disavowal  of  an  agree- 
ment between  them,  nor  any  expression  of 
dissent  as  to  the  propriety  of  what  had  been 
done  towards  the  preservation  of  the  prop- 
erty. It  is  true  that  the  defendant  was  not 
making  use  of  the  canal,  but  its  preservation 
from  ruin  was  an  object  of  as  much  impor- 
tance to  one  party  as  to  the  other.  The  con- 
duct and  letters  of  the  defendant  were  such 
as  to  Justify  the  plaintiff  in  believing  that 
the  repairs  that  it  was  making  to  the  canal 
were  assented  to  and  approved  of  by  it,  and 
it  was  at  least  a  question  for  the  Jury  to 
say  whether  the  plaintiff  was  not  Justified 
in  believing  that  the  defendant  would  pay 
Its  proportion  of  them,  and  whether  the  two 
first  letters  were  not  treated  by  both  as  em- 
bodying the  arrangement  between  them. 

We  see  no  error  in  the  record  of  which  the 
defendant  is  entitled  to  complain,  and  the 
Judgment  of  the  court  below  is  therefore 
affirmed. 

Mr.  Justice  PEOKHAM  was  not  present  at 
the  argument,  and  took  no  part  in  the  deci- 
sion of  this  case. 
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No.  53. 

17099UIT  —  CONTRIOT  OF   SaLB  —  BOND  FOR   CON- 

▼BT AKOB — Inoonbistbnt  Provibionb — Rblbabb 

OF   SURBTIBS  ^  TBNDBB   OB    PaTMBBT   OF    PUR- 
CHA8B  MONBT. 

V  Where  the  court  has  authority  under  stat- 
ute to  enter  judgments  of  peremptory  nonsuit, 
and  plaintifTs  evidence  is  not  sufficient  to  en- 
title him  to  a  verdict,  it  is  not  error  to  order  a 
nonsuit  against  his  will. 

2.  Where  a  bond  is  given  for  the  performance 
by  a  vendor  of  a  contemporaneous  contract  of 
wile,  referred  to  in,  and  so  made  a  part  of,  such 
bond,  stipulations  in  the  contract  as  to  the  times 
-of  making  payments  and  of  delivery  of  the  con- 
vevance  will  control  repugnant  provisions  in  the 
condition  of  the  bond.  34  Pac.  61,  9  Utah,  280, 
Affirmed. 

3.  A  vendor  gave  bond  with  sureties  for  the 
execution  and  delivery  of  a  deed  to  the  vendees 
on  or  before  October  1,  1890,  dependent  upon 
performance  by  the  vendees  of  their  part  of  the 
contract  of  sale,  which  was  made  a  part  of  the 
bond.  By  this  contract  payments  were  to  be 
made  by  the  vendees  on  October  1st,  and  at 
specified  times  thereafter,  and  the  conveyance 
was  not  to  be  made  until  the  whole  of  the  pur- 
chase money  was  paid.  Hdd,  that  failure  of 
the  vendees  to  make,  on  October  1st,  the  pay- 
ment stipulated  to  be  made  on  that  date,  re- 
l<*aiied  the  sureties  on  the  bond.  34  Pac.  51,  9 
Utah,  260,  affirmed. 

4.  Where  a  bond  by  a  vendor  for  the  execu- 
tion of  a  deed  on  a  certain  date  is  made  depend- 
ent on  payment  by  the  vendee  of  an  installment 
of  the  purchase  price  on  that  date,  the  fact  that 
the  vendor  may  not  be  aole  to  give  such  a  deed 
as  is  called  for  by  his  bond  does  not  release  the 
vendee  from  the  duty  of  making  or  tendering 
fiayment,  if  he  elects  to  enforce  the  contract. 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Eugene  W.  Ooughran  and  Nathan  H.  Ck>t- 
trell  filed  their  amended  complaint  in  the 
^district  court  of  the  First  judicial  district 
cof  the  territory  of  Utah  on  December  15, 
•  1891,*against  Henry  G.  Blgelow  and  H.  P. 
Henderson,  showing  that  on  April  26,  1890, 
E.  A.  Reed  and  H.  H.  Henderson,  as  princi- 
pals, and  the  defendants  as  sureties,  execut- 
ed and  delivered  to  the  plaintiffs  a  bond  con- 
ditioned for  the  performance  of  a  contract 
on  the  part  of  the  said  principals  to  convey 
to  the  plaintiffs  an  interest  in  certain  lands  sit- 
uate in  Weber  county,  in  the  said  territory;  al- 
leging that  the  said  principals  had  failed  to  per- 
form the  contract,  and  seeking,  on  account 
of  such  alleged  breach  of  the  condition  of 
the  bond,  to  recover  the  amount  of  the  pen- 
alty thereof  from  the  defendants. 
The  bond  was  as  follows: 
*'Know  all  men  by  these  presents:  That 
we.  E.  A.  Reed  and  H.  H.  Henderson,  prin- 
cipals, and  H.  Blgelow  and  H.  P.  Hender- 
son, as  sureties,  all  of  the  county  of  Weber, 
territory  of  Utah,  are  held  and  firmly  bound 
unto  Eugene  W.  Ooughran  and  Nathan  H. 
Cottrell.  of  Sioux  Falls,  South  Dakota,  in 
the  snm  of  five  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to 
the  said  Eugene  W.  Ooughran  and  Nathan 
W.  Gottrell,  their  executors,  administrators. 


or  assigns,  for  which  payment,  well  and  tru- 
ly to  be  made,  we  bind  ourselves,  we  and 
each  of  ourselves,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these 
presents. 

"Sealed  with  our  seals,  and  dated  this  26th 
day  of  April,  A.  D.  1890. 

"The  condition  of  the  above  obligation  is 
such  that  the  above-bounden  B.  A.  Reed  and 
H.  H.  Henderson,  on  or  before  the  1st  day 
of  October  next,  or  in  case  of  their  death 
before  that  time,  if  the  heirs  of  the  said  E. 
A.  Reed  and  H.  H.  Henderson,  within  three 
months  after  their  decease,  shall  and  do  up- 
on the  reasonable  request  of  the  said  En- 
gene  W.  Ooughran  and  Nathan  H.  Cottrell, 
their  heirs  or  assigns,  make,  execute,  and  de- 
liver, or  cause  so  to  be  made,  a  good  and  suf- 
ficient warranty  deed,  in  fee  simple,  free  from 
all  incumbrance,  and  with  the  usual  cove- 
nants of  warranty,  of  the  following  described 
premises,  to  wit:  An  undivided  one-tenth  of 
section  fifteen  (15),  in  township  six  (6)  north, 
of  range  one  (1)  west.  Salt  Lake  meridian.^ 
Weber  county,  Utah  Territory,  except  a  part o 
of  the*southwest  quarter  section  of  said  sec-* 
tlon  15,  described  as  follows:  Beginning  at 
the  southeast  corner  of  said  southwest  quar- 
ter section,  and  running  thence  west  20  rods, 
thence  north  30  rods,  thence  west  20  rods, 
thence  north  40  rods,  thence  east  40  rods, 
thence  south  70  rods  to  the  place  of  begin- 
ning: provided  the  said  Eugene  W.  Ooughran 
and  Nathan  H.  Oottrell  comply  with  their 
part  of  the  contract  this  day  made  and  de- 
livered to  them  by  the  said  E.  A.  Reed  and 
H.  H.  Henderson,  and  a  copy  of  which  is 
hereto  attached,— then  the  above  obligation 
to  be  void;  else  to  remain  in  full  force  and 
virtue.  H.  H.  Henderson. 

••E.  A.  Reed. 
••H.  0.   Bigelow. 
'*H.  P.  Henderson. 

"Signed  in  presence  of 
"Geo.  H.  Burgitf  • 

Attached  to  the  bond  was  the  instrument 
following: 

"Ogden,  April  26th.  1890. 

"Received  of  Eugene  W.  Ooughran  and  Na- 
than H.  Oottrell  thirty-three  hundred  and  thir- 
ty-three dollars  as  part  purchase  price  of  an 
undivided  one-tenth  part  of  the  following  de- 
scribed lands,  viz.:  Section  fifteen  (15),  in 
township  six  (6)  north,  of  range  one  (1)  west. 
Salt  Lake  meridian,  Weber  county,  Utah  Ter- 
ritory, except  a  part  of  the  southwest  quarter 
section  of  said  section  fifteen,  described  as  fol- 
lows: Beginning  at  the  southeast  comer  of 
said  southwest  quarter  section,  and  running 
thence  west  twenty  rods,  thence  north  thirty 
rods,  thence  west  twenty  rods,  thence  north 
forty  rods,  thence  east  forty  rods,  thence  south 
seventy  rods,  to  the  place  of  beginning. 

•*The  full  purchase  price  being  ten  thousauc* 
dollars,  to  be  paid  as  follows:  $3,334  on  Oc- 
tober Ist,  1890,  and  $3333  on  April  1st,  1891, 
with  interest  at  eight  per  cent,  per  annum  on 
deferred   payment   from   October 
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But  In  case  said  land  is  sold  before  October 
1st,  1890,  then  the  last  two  payments  are  to 
^•bear  Interest  from  April  1st,  1890,  to  tbe  date 
c  of  sale.    And  in  case  any  payments  aie  not 
«'made  as  above* provided,  tbe  amount  paid 
herein  is  forfdted,  and  this  receipt  is  from 
that  time  void  and  inoperative;  and  when  the 
payment  [sic]  are  made  as  above  provided  the 
land  to  be  conveyed  to  said  Engene  W.  Cough- 
ran  and  Nathan  H.  Gottrell,  or  their  assigns, 
with  good  title  free  from  incumbrances. 

"H.  H.  Henderson. 
••E.  A.  Reed. 
*'Millle  G.  Reed. 
"Signed  in  presence  of 
"Geo.  H.  Burgitt." 
The  plaintiffs  alleged  that  they  made  the 
first  and  second  payments  provided  for  in 
the  contract  in  accordance  with  the  terms 
thereof;  that  on  or  about  November  1,  1890, 
upon  the  request  of  the  plaintiffs,  B.  A.  Reed 
and  H.  H.  Henderson  tendered  them  a  deed 
for  the  said  interest  in  the  lands;  that  there- 
upon they  examined  the  title  to  the  property, 
found  the  same  to  be  defective,  and,  because 
of  the  defects  therein,  refused  to  accept  the 
deed;  and  that  as  to  these  transactions  be- 
tween the  parties  to  the  contract  the  defend- 
ants had  due  notice.  It  was  alleged  that  Reed 
and  H.  H.  Henderson  had  never  been  able, 
and  were  not  able  at  the  time  the  complaint 
was  filed,  to  convey  a  fee  simple  and  unin- 
cumbered title  to  the  one-tenth  Interest  in  the 
lands  described  in  the  bond  and  contract;  that 
for  a  long  time  prior  to  April  12,  1890,  the 
property  was  owned  in  fee  simple  by  the 
Union  Pacific  Railway  Company,  which  com- 
pany, by  deed  of  that  date,  conveyed  all  of  the 
E.  %  and  the  N.  ^  of  the  N.  W.  %  of  said 
section  15  to  one  James  Taylor;  that  in  and 
by  that  deed  the  company  reserved  to  itself 
"the  exclusive  right  to  prospect  for  coal  and 
other  minerals  within  and  underlying  said 
land,  and  mine  and  remove  the  same  if 
found,"  and  also  "the  right  of  way  over  and 
across  said  lands,  and  space  necessary  for  the 
conduct  of  said  business  thereon,  without 
charge  or  liability  therefor";  that  the  title  of 
Reed  and  H.  H.  Henderson  to  the  said  Inter- 
est was  obtained  by  deed  to  them  from  Taylor, 
IS  dated  October  17,  1800,  which  deed  was  made 
®  subject  to  the  said  mining  rights  reserved  to 
•  the  company;  that  the  lands  were  situated  In 
a  mining  district,  and  that  the  said  reservation 
rendered  the  title  to  tbe  lands  doubtful  and 
unmarketable,  and  greatly  diminished  their 
probable  value;  that,  furthermore,  the  prop- 
erty was  subject  to  a  mortgage.  The  plaintiffs 
allege  that  they  had  performed  all  the  condi- 
tions of  the  contract  upon  their  part,  except 
to  pay  the  sum  of  $3,333  on  April  1,  1891,  and 
that  neither  Reed  and  H.  H.  Henderson  nor 
the  defendants  had  ever  tendered  to  them  any 
other  or  different  title  than  the  alleged  defect- 
ive one  aforesaid,  or  had  ever  refunded  to 
them  the  amount  of  the  first  two  payments. 
They  asked  for  Judgment  In  the  sum  of  |5,- 

qool 


l*he  defendants,  on  January  8,  1802,  file<l 
separate  answeis,  wherein  they  denied  that 
the  said  second  payment  made  by  the  plain- 
tiffs was  made  in  accordance  with  the  provi- 
sions of  the  contract,  or  that  the  title  to  the 
property  was  defective,  or  that  the  refusal  of 
the  plaintiffs  to  accept  the  deed  tendered  to- 
them  by  Reed  and  H.  H.  Henderson  was  on 
account  of  any  defect  In  the  title,  or  that  the 
lands  were  mineral  lands,  or  that  a  resen-a- 
tlon  of  mineral  rights  therein  would  be  an  in- 
cumbrance upon  the  title  thereto.  Further 
answering,  they  alleged  that  shortly  before 
the  execution  of  the  said  bond  the  plaintiffs 
had  entered  into  negotiations  with  Reed  and 
H.  H.  Henderson  for  tlie  purchase  of  the  said 
interest  in  the  lands;  that  at  that  time  Reed 
and  H.  H.  Henderson  held  tbe  said  Interest 
under  executory  contracts  for  the  conveyance 
thereof  to  them;  that  Reed  and  H.  H.  Hen- 
derson fully  informed  the  plaintiffs  of  the 
character  of  their  title;  that  the  said  contract 
was  then  entered  into,  and  the  plaintiffs,  in 
receiving  the  same,  required  some  guaranty 
that  Reed  and  H.  H.  Hendei*son  would  per- 
fect their  rights  under  the  said  executory  con- 
tracts by  April  1,  1891,— that  being  the  agreed 
time,  as  alleged,  at  which  the  plaintiffs  would 
be  entitled  to  a  conveyance  from  Reed  and 
H.  H.  Henderson;  that  thereupon  it  was 
agreed  and  understood  that  the  defendants,  as 
sureties,  would  execute  a  bond  in  the  sum  of 
$5,000,  with  Reed  and  H.  H.  Henderson  as 
principals,  guarantying  that  on  or  before  April^ 
1, 1891,  Reed  and  H.  H.  Henderson  should  ex-g 
ecute  and  deliver  a  deed* as  stipulated  in  the* 
contract,  provided  that  the  plaintiffs  should 
perform  all  the  conditions  of  the  contract  up- 
on their  part;  that  the  bond  was  prepared 
and  attached  to  the  contract,  and  was  signed 
by  Reed  and  H.  H.  Henderson  and  by  the  de- 
fendants; that  by  inadvertence  In  the  prepa- 
ration of  the  bond  the  time  therein  stated  for 
the  delivery  of  the  deed  was  October  1,  1890, 
instead  of  April  1,  1891;  that,  therefore,  the 
bond  was  not  in  accordance  with  the  agree- 
ment and  understanding  of  the  parties  there- 
to. 

The  case  came  on  for  trial  In  the  said  court 
November  29.  1892,  before  the  court  and  a 
jury.  Thereupon  the  plaintiffs  introduced  ev- 
idence tending  to  show,  among  other  things: 
That  the  said  lauds  were,  on  November  1. 
1890,  subject  to  a  mortgage  for  tJie  sum  of 
$9,000,  recorded  July  2,  1889.  That  on  Octo- 
ber 17,  1890,  the  defendants  placed  in  the  cus- 
tody of  the  Ogden  State  Bank  a  deed  bearing 
that  date,  whereby  Reed  and  H.  U.  Hender- 
son conveyed  to  the  plaintiffs  tlie  said  inter- 
est in  the  said  lands,  subject  to  one- tenth  of 
the  said  mortgage;  two  notes,  unsigned,  dated 
October  17,  1890,  payable  to  Reed  and  H.  H. 
Henderson  on  April  1.  1890,  for  the  aggregate 
amount  of  $2,433,  being  the  amount  of  the 
last  payment  under  the  said  contract,  less 
$900,  or  one-tenth  of  the  amount  of  the  said 
mortgage;  anU "an  unexecuted  mortgage  of 
the  interest  in -the  laftdsr  described  f 
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tract,  In  ftiyor  of  Reed  and  H.  H.  Henderson. 
Tbat  the  tMink  was  instracted  to  deliver  the 
deed  to  the  plaintiffs  when  they  should  have 
ezecated  the  notes  and  the  last-mentioned 
mortgage,  and  should  have  rtftnmed  them  to 
the  bank  to  be  delivered  by  it  to  Reed  and  H. 
H.  Henderson.  That  subsequently  to  October 
S,  1890,  and  not  later  than  the  12m  of  that 
month,  the  bank  received  the  sum  of  $3,834 
from  the  plaintiffs,  with  instructions  to  pay 
the  same  to  Reed  and  H.  H.  Henderson,  and 
did  pay  the  same  to  them  some  time  within 
the  month  following.  It  was  further  shown 
that  Reed  and  H.  H.  Henderson  derived  their 
title  to  the  property  from  James  Taylor,  by 
deed  dated  October  17,  1890.  That  Taylor's 
title  was  obtained  from  the  said  railway  com- 
pany; and  that  the  deed  from  the  company  to 
Taylor  as  well  as  the  deed  of  Taylor  to  Reed 
and  H.  H.  Henderson  contained  the  reservsr 

lotion  of  mineral  rights  as  set  out  in  the  com- 

«  plaint 

-  •After  all  the  evidence  on  behalf  of  the  plain- 
tiffs had  been  introduced,  the  defendants 
moved  for  a  nonsuit.  The  motion  was  grant- 
ed, and  Judgment  was  entered  in  favor  of  the 
defendants.  The  plaintiffs  then  appealed  to 
the  supreme  court  of  the  territory  of  Utah, 
where  the  judgment  of  the  said  district  court 
was  affirmed.  Gougbran  v.  Bigelow,  9  Utah, 
^60,  34  Pac.  51.  Thereupon  they  sued  out  a 
writ  of  error  from  this  court 

C.  W.  Bennett,  for  plaintiffs  in  error.  Ar- 
thur Brown,  for  defendants  in  error. 

Mr.  Justice  SHIRAS,  after  stating  the 
tacts  in  the  foregohig  language,  delivered  the 
•opinion  of  the  court 

The  ruling  of  the  supreme  court  of  the  ter- 
ritory of  Utah  in  affirming  the  action  of  the 
trial  court  ordering  a  nonsuit  of  plaintiffs  is 
assigned  as  error.  It  was  held  by  this  court 
in  Elmore  v.  Grymes,  1  Pet.  469,  that  a  cir- 
cuit court  of  the  United  States  had  no  author- 
ity to  order  a  peremptory  nonsuit  against 
the  will  of  the  plaintiff.  This  case  has  been 
followed  in  repeated  decisions.  Orane  v. 
Morris,  6  Pet.  506;  CasUe  v.  BuUard,  23  How. 
172. 

The  foundation  for  those  rulings  was  not  in 
the  constitutional  right  of  a  trial  by  jury,  for 
It  has  long  been  the  doctrine  of  this  court 
that  in  every  case,  before  the  evidence  is  left 
to  the  jury,  there  is  a  preliminary  question 
for  the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  It  upon  whom 
the  onus  of  proof  is  imposed;  and  that,  if  the 
evidence  be  not  sufficient  to  warrant  a  recov- 
ery, it  is  the  duty  of  the  court  to  instruct  the 
jury  accordingly,  and,  if  the  jury  disregard 
such  Instruction,  to  set  aside  the  verdict. 
Parks  V.  Ross,  11  How.  362;  Schuchardt  v. 
Aliens.  1  Wall.  359;  Pleasants  v.  Pant,  22 
WalL  120.  And,  in  the  case  of  Oscanyon  v. 
Arms  Ck>.,  103  U.  S.  264,  it  waa  said  by  Mr. 


Justice   Field,  in  delivering  the  opinion  ot% 
the  court,  that*the  difference  between  a  mo-« 
tion  to  order  a  nonsuit  of  the  plaintiff  and  a 
motion  to  direct  a  verdict  for  the  defendant  is 
"rather  a  matter  of  form  than  of  substance." 

That  the  cases  above  cited  which  held  that 
the  circuit  court  of  the  United  States  had  no 
authority  to  order  peremptory  nonsuits  were 
based,  not  upon  a  constitutional  right  of  a 
plaintiff  to  have  the  verdict  of  a  jury,  even  If 
his  evidence  was  insufficient  to  sustain  his 
case,  but  upon  the  absence  of  authority, 
whether  statutory  or  by  a  rule  promulgated 
by  this  court,  is  shown  by  the  recent  case  of 
Central  Transp.  Co.  v.  Pullman's  Palace-Car 
Co.,  139  U.  S.  24,  38,  11  Sup.  a.  478,  where 
it  was  held  that  since  the  act  of  congress  of 
June  1,  1872  (17  Stat  197),  re^nacted  in  sec- 
tion 014  of  the  Revised  Statutes,  courts  of  the 
United  States  are  required  to  conform,  as 
near  as  may  be,  in  questions  of  "practice, 
pleadings,  and  forms  and  modes  of  proceed- 
ing" to  those  existing  in  the  courts  of  the 
state  within  which  the  trial  is  had,  and  a 
judgment  of  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Pennsyl- 
vania, ordering  a  peremptory  nonsuit,  in  pur- 
suance of  a  state  statute,  was  upheld.  It  Is 
the  clear  Implication  of  this  case  that  grant- 
ing a  nonsuit  for  want  of  sufficient  evidence 
is  not  an  infringement  of  the  constitutional 
right  of  trial  by  jury. 

As  there  was  a  statute  of  the  territory  of 
Utah  authorizing  courts  to  enter  judgments 
of  peremptory  nonsuit,  there  was  no  error  in 
the  trial  court  In  granting  the  motion  for  a 
nonsuit  in  the  present  case,  nor  in  the  judg- 
ment of  the  supreme  court  affirming  such  rul- 
ing, if,  indeed,  upon  the  entire  evidence  ad- 
duced by  the  plaintiffs,  enough  did  not  appear 
to  sustain  a  verdict 

We  are  thus  brought  to  the  question  wheth- 
er the  trial  court  was  mistaken  In  its  view  of 
the  plaintiff's  evidence. 

The  facts  of  the  case  are  somewhat  pe- 
culiar. The  suit  Is  against  sureties  on  a  bond 
conditioned  for  the  performance  by  the  prin- 
cipals of  the  terms  of  a  contract  for  the  sale 
of  land  to  the  parties  plaintiff.  The  chief 
difficulty  arises  from  the  fact  that  there  Is  a 
discrepancy  between  the  terms  of  the  con- 
tract as  they  appear  In  the  written  Instru- 
ment itself  and  as  they  are  described  or  nar- 
rated in  the  bond.  o 
•  The  contract  is  clear  and  unambiguous,  it? 
is  dated  April  26,  1890.  After  acknowledging 
receipt  of  $3,333  as  part  purchase  price  of  an 
undivided  one-tenth  part  of  a  certain  tract  of 
land,  describing  it.  It  proceeds  as  follows: 
"The  full  purchase  price  being  ten  thousand 
dollars,  to  be  paid  as  follows:  $3,334  on  Oc- 
tober 1st,  1890,  and  $3,333  on  April  1st, 
1891,  with  Interest  at  eight  per  cent,  per  nn- 
num  on  deferred  payment  from  October  1st. 
1890.  But  in  case  said  land  Is  sold  before  Oc- 
tober 1st,  1890,  then  the  last  two  payments 
are  to  bear  Interest  from  April  1st,  181K),  to 
the  date  of  sale.    And  in  case  any  payments 
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are  not  made  as  abore  provided,  the  amonnt 
paid  berein  is  forfeited,  and  this  receipt  is 
from  that  time  void  and  inoperative;  and 
when  the  payments  are  made  as  above  pro- 
vided the  land  to  be  conveyed  to  said  Eugene 
W.  Gougbran  and  Nathan  H.  Cottrell,  or 
their  assigns,  with  good  title  free  from  incum- 
brances." 

The  obvious  meaning  of  these  provisions  is 
that,  if  the  sum  of  13,3^4  is  paid  on  October 
1,  1890,  and  the  sum  of  1^3,333  is  paid  on 
April  1,  1891,  with  interest  from  October  1, 
1890,  then  it  shall  be  the  duty  of  the  vendors 
to  convey  the  property  to  the  vendees  or  their 
assigns  with  a  good  title  free  from  incum- 
brances; but  that,  if  said  deferred  payments 
are  not  made  as  provided  for,  then  the 
amount  previously  paid  sliail  be  forfeited  and 
the  contract  become  void. 

The  bond,  l)earlng  even  date  with  the  con- 
tract, contains  the  following  language:  "The 
condition  of  the  al)Ove  obligation  is  such  that 
the  above-l>ounden  E.  A.  Reed  and  H.  U. 
Henderson,  on  or  before  the  Ist  day  of  Oc- 
tober next,  or  In  the  case  of  their  death  be- 
fore tliat  time,  if  the  heirs  of  the  said  E.  A. 
Reed  and  H.  H.  Henderson,  within  three 
months  after  their  decease,  shall  and  do  up- 
on the  reasonable  request  of  the  said  Eugene 
W.  Coughran  and  Nathan  H.  Cottrell,  their 
heirs  or  assigns,  make,  execute,  and  deliver, 
or  cause  so  to  be  made,  a  good  and  sufficient 
warranty  deed,  in  fee  simple,  free  from  all 
incumbrance,  and  with  the  usual  covenants 
of  warranty,  of  the  following-described  prem- 
ises: •  •  •  provided,  the  said  Eugene  W. 
e  Coughran  and  Nathan  H.  Gottreil  comply 
^  with  their  part  of  the  contract  this  day  made 
•  and  delivered  to  them*by  the  said  E.  A.  Reed 
and  H.  H.  Henderson,  and  a  copy  of  which  is 
hereto  attached,  then  the  above  obligation  to 
l>e  void;  else  to  remain  in  full  force  and  vir- 
tue." 

It  will  be  observed  that  by  the  terms  of  the 
contract  the  deed  of  conveyance  was  not  to 
be  made  until  the  purchase  money  had  been 
paid  in  full,  but  the  recital  in  the  bond  calls 
for  the  making  and  delivery  of  the  deed  on  or 
before  the  1st  day  of  October,  1890. 

The  solution  of  the  difficulty  thus  created 
will  be  found  by  reading  the  bond  In  the  light 
of  the  contract,  to  secure  the  performance  of 
which  was  the  purpose  of  the  bond.  That 
contract  provided,  indeed,  that  the  vendors 
should  execute  and  deliver  a  proper  deed,  but 
also  provided  that  the  title  should  not  pass 
until  the  deferred  payments  were  made.  To 
construe  the  bond  as  compelling  a  conveyance 
before  such  payments  were  made  would  de- 
prive the  vendors  of  the  security  given  them 
by  retaining  the  title,  and  also  of  their  stipu- 
lated right  to  forfeit  the  cash  payment  and 
rescind  the  sale,  if  the  payments  were  not 
made  as  provided  in  the  contract. 

The  obligatory  portion  of  the  bond  was  ex- 
pressly made  dependent  on  the  proviso  that 
Coughran  and  Cottrell  should  comply  witn 
their  portion  of  the  contract  that  day  made. 


and  a  copy  of  wliich  was  attached,  one  of  thtf 
terms  of  which  was  that  the  sum  of  $3,334 
should  be  paid  on  October  1,  1890.  Tiiis  pay- 
ment was  not  so  made  on  that  day.  The  ac- 
ceptance by  the  vendors  of  the  payment  sub- 
sequently made  on  or  about  October  12tb 
was,  of  course,  a  waiver  by  them  of  their 
right  to  rescind  and  declare  a  forfeiture,  but 
such  waiver  did  not  bind  the  sureties,  who 
were  relieved  from  liability  by  the  failure  of 
the  vendees  to  perform  the  precedent  act  of 
payment  at  the  time  provided  in  the  contract. 
Bank  of  Columbia  v.  Hagner,  1  Pet  405;  Kel* 
sey  V.  Crowther,  162  U.  S.  401,  10  Sup.  Ct, 
808. 

The  contention  on  the  part  of  the  plalntitls 
in  error  that  the  alleged  inability  of  the  ven- 
dors to  make  a  conveyance  of  the  character 
called  for  by  the  contract  relieved  them  from 
the  duty  of  payment  Is  only  true  so  far  as 
they  might  choose  to  make  such  inability  the 
ground  of  a  right  to  rescind.    They  could  not^ 
elect  to  abide  by  and  enforce  the  contract,  ex-- 
cept*npon  performance  or  tender  of  payment" 
on  their  part    Telfner  v.  Russ,  102  U.  S.  171» 
16  Sup.  Ct.  695;  Kelsey  v.  Crowther,  102  U. 
S.  4M,  16  Sup.  Ct  808.    These  were  the  views 
that  prevailed  in  the  supreme  court  of  the 
territory,  and  its  Judgment  is  accordingly  af- 
firmed. 


(164  U.  S.  393> 

ATLANTIC  &  P.  RY.  CO.  v.  LAIRD. 

(November  30,  1896.) 

No.  64. 

AcTiox  FOR  IxjCRiBS  — Railroad  Compakibs -> 
Joint  Neoliobncb— Ambxdmbxts. 

1.  Where  a  complaint  against  two  railroadi 
companies  designates  them  as  several  defend- 
ants, and  alleges  that  each  is  a  corporatiou,  and 
that  they  jointly  own  and  operate  the  road  on 
which  plaintiff  was  injured,  and  jointly  commit- 
ted the  acts  causing  such  injury,  an  allegation 
that  they  together  "were  a  common  carrier  of 
passengers  on  said  road"  cannot  be  construed 
to  mean  that  they  were  a  single  company,  and 
so  incapable  of  separate  liability. 

2.  An  allegation  that  plaintiff,  as  a  passenger 
on  defendant's  road  at  the  time  of  the  injury, 
was  traveling  on  a  certain  kind  of  ticlcet,  does 
not  render  the  action  one  ex  quasi  contractu; 
there  being  no  allegation  of  any  undertalsing  or 

Promise,  or  breach  thereof,  by  the  defendant. 
C.  C.  A.  489,  58  Fed.  760,  affirmed. 
8.  An  amendment  of  the  complaint  againnt 
two  railroad  companies  for  injuries  alleged  to 
have  been  caused  by  their  joint  negligence,  by 
merely  striking  out  one  of  the  defendants,  and 
alleging  that  the  injury  was  caused  by  the  neg- 
ligence of  the  remaining  defendant,  does  not 
introduce  a  new  cause  of  action.  7  C.  C.  A. 
489,  58  Fed.  760,  affirmed. 

4.  An  amendment  stating  that  plaintiff,  at 
the  time  of  the  injury,  was  traveling  on  defend- 
ant's road  on  a  second-class  ticket,  instead  of 
first-class,  as  stated  in  the  original  complaint, 
does  not  change  the  cause  of  action. 

5.  Where  the  original  complaint  in  an  action 
against  a  railroad  company  for  injuries  alleges 
that  defendant  was  incorporated  under  the  laws 
of  a  certain  state,  an  amendment  stating  that 
it  was  incorporated  under  act  of  congress  does  . 
not  change  the  cause  of  action.  1 C  A  A.,489u . 
68  Fed.  700,  affirmed,      igitized  by  VjOOvTc 
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^  In  Error  to  tbe  United  States  Circuit  Court 
Z  of  Appeals  for  the  Ninth  Circuit. 
•  •The  action  below  was  originally  brought 
in  a  state  court  in  California  against  the 
plaintiff  in  error  and  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company  to  recover  dam- 
ages for  personal  injuries  sustained  on  No- 
yember  3,  1890,  by  the  derailment  of  a  train 
of  cars  upon  which  the  plaintiff  was  a  pas- 
senger. It  was  alleged  in  the  complaint  that 
each  of  defendants  was  a  corporation  of  the 
state  of  Massachusetts;  that  they  Jointly 
owned  and  operated  a  described  line  of  rail- 
road; that  plaintiff  was  a  passenger  on  one 
-of  the  trains  coming  westward  on  said  line 
-of  railroad,  holding  and  traveling  upon  a 
first-class  ticket  entitling  her  to  travel  be- 
tween named  stations;  and  the  liability  of 
the  defendants  was  claimed  to  arise  by  rea- 
son of  alleged  negligence,  both  in  the  con- 
struction of  the  road  and  in  the  management 
of  the  train.  Upon  the  several  applications 
of  the  defendants,  the  cause  was  transferred 
to  the  circuit  court  of  the  United  States  for 
the  Southern  district  of  California.  In  that 
court  answers  were  filed  denying  that  the  de- 
fendants were  jointly  guilty  of  the  negli- 
gence complained  of,  or  that  they  jointly  op- 
erated the  line  of  railroad  described  in  the 
eomplaint,  but  admitting  that  the  defendant 
the  Atlantic  &  Pacific  Railway  Company 
was  operating  the  road.  The  cause  was  tried 
for  the  first  time  in  November,  1892,  and  re- 
sulted in  a  verdict  for  plaintiff  against  the 
Atlantic  &  Pacific  Railway  Company,  and  in 
favor  of  the  Atchison  Company.  On  the  trial 
the  plaintiff  was  allowed  to  amend  her  com- 
plaint by  alleging  that  the  ticket  upon  which 
she  was  traveling  was  a  **second-cla8S"  tick- 
et, instead  of,  as  alleged  in  the  original  com- 
plaint, a  "first-class"  ticket.  To  the  cause 
of  action  stated  in  the  complaint  as  thus 
^amended,  the  defendants  pleaded  a  statute 
4»of  limitations  of  two  years.  Judgment  was 
?  entered  on  the  verdict,*  but  this  judgment 
was  subsequently  set  aside,  with  leave  to  the 
plaintiff  to  amend  her  complaint.  On  Febru- 
ary 7, 1893,  a  second  amended  complaint  was 
filed,  in  which  the  Atlantic  &  Pacific  Rail- 
way Company  was  charged  to  have  owned 
and  operated  the  line  of  railroad  in  question, 
and  to  have  done  the  negligent  acts  averred 
in  the  original  complaint.  An  attack  upon 
this  pleading  was  made  in  the  trial  court  by 
motion  to  strike  from  the  files,  by  demurrer, 
by  motion  for  judgment  upon  the  pleadings, 
and  by  special  requests  for  directions  to  the 
Jury  upon  the  second  trial  of  the  case.  The 
ground  of  all  such  attacks  was  that  the 
pleading  set  up  a  new  cause  of  action, 
a;?ain8t  which  the  statute  of  limitations  had 
run  at  the  time  of  the  filing  of  such  plead- 
ing. The  cause  was  tried  for  the  second 
time  in  April,  1893,  and  a  verdict  was  again 
tendered  against  the  Atlantic  &  Pacific  Rail- 
way Company.  A  judgment  upon  such  ver- 
-dict  was  subsequently  affirmed  by  the  circuit 
^oort  of  appeals.    15  U.  a  App.  248,  7  C.  C. 


A.  489,  and  58  Fed.  760.  By  writ  of  error, 
such  judgment  of  affirmance  was  brought  to 
this  court  for  review. 

A  T.  Brltton  and  A.  B.  Browne,  for  plaintiff 
in  error.  George  H.  Smith,  for  defendant  iu 
error. 

Mr.  Justice  WHITE,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

It  is  not  controverted  that,  under  section 
339  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, a  cause  of  action  of  the  character  of 
that  set  forth  in  the  various  complaints  filed 
on  behalf  of  plaintiff  was  required  to  be  in- 
stituted within  two  years  after  the  cause 
of  action  accrued. 

The  question  to  be  determined,  therefore,  is 
whether  the  trial  court  erred  in  holding  that 
the  amendments  effected  by  the  second  amend- 
ed complahit  did  not  set  up  a  new  cause  of  ac- 
tion;   for,   if  the  second   amended  complaint^ 
stated  a  disthict   and   independent  cause  ofg 
action,  the  bar  of  the  statute*should  have  been« 
allowed  to  prevail.    Railway  Co.  v,  Wller,  158 
U.  S.  285,  15  Sup.  Ct.  877. 

The  contention  of  the  plaintiff  in  error  that 
there  was  a  departure  resulting  from  the 
amended  petition  is  based  upon  two  propo- 
sitions: (1)  That  the  parties  defendant  in 
the  original  complaint  were  sued  Jointly  ex 
quasi  contractu,  and  were  liable  only  upon 
proof  of  a  Joint  contract,  while  the  amended 
petition  proceeded  upon  a  contract  made 
only  by  one,  and  a  different  person  than 
those  originally  sued;  and  (2)  because  cer- 
tain averments  in  the  petition  as  to  the  place 
of  Incorporation  of  plaintiff  in  error,  and  as 
to  the  character  of  ticket  upon  which  the 
plaintiff  traveled,  changed  the  cause  of  ac- 
tion. 

We  will  discuss  these  two  contentions  sep- 
arately. 

1.  Was  the  action  stated  In  the  original 
complaint  one  against  the  defendants  as  dis- 
tinct and  separate  corporations,  or  against 
them  as  a  single  entity  or  artificial  being, 
and  what  was  the  nature  of  the  cause  of  ac- 
tion? 

It  is  urged  by  the  plaintiff  in  error  that  as 
the  complaint,  after  alleging  that  the  defend- 
ants jointly  owned  and  operated  the  line 
of  road  in  question,  and  jointly  committed 
the  alleged  negligent  acts,  charged  that  they 
together  "were  a  common  carrier  of  passen- 
gers on  said  road,"  such  allegation  must  be 
construed  as  an  averment  that  the  defend- 
ants were  a  single  company,  and  that  it  can- 
not be  assumed  that  one  or  the  other,  by  it- 
self, had  capacity  to  violate  any  duty  of  a 
common  carrier  of  passengers,  or  that  either 
had  power  to  sue  or  be  sued  separately,  and 
alone  from  the  other. 

This  construction  of  the  complaint  to  obvi- 
ously a  forced  and  unnatural  one.  In  the 
caption  of  the  complaint  the  two  defendants 
were  designated  as  distinct  corporations  and 

several  defendants,  while  In  separate  paifik^ 
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graphs  each  defendant  was  alleged  to  be  a 
corporation,  duly  Incorporated  under  the 
laws  of  the  state  of  Massachusetts,  and  hay- 
ing its  principal  place  of  business  outside  of 
the  state  of  California.  Soon  after  the  flUng 
of  the  complaint,  each  defendant  presented 
its  separate  application  for  removal  of  the 
cause  to  the  federal  court.  In  that  of  the 
I,  Atchison,  Topelca  &  Santa  F6  road,  it  was 
g  averred  that  it  was  a  corporation  organized, 

*  existing,  *and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Kansas. 
The  Atlantic  &  Pacific  Company  averred  in 
its  application  that  It  was  a  corporation  duly 
created,  organized,  and  existing  under  an  act 
of  congress,  which,  it  was  expressly  alleged, 
authorized  it  to  construct  and  operate,  as  a 
common  carrier  of  passengers  and  freight, 
certain  described  lines  of  railroad,  including 
the  line  of  railroad  upon  which  plaintiff  re- 
ceived her  injury.  The  answer  filed  on  behalf 
of  the  defendants  was  "Joint  and  several,"  and 
It  was  therein  admitted  that  the  defendant, 
the  Atlantic  &  Pacific  Company,  plaintiff  in 
error  here,  was  operating  the  line  of  railroad 
in  question.  The  case  presented  by  the  com- 
plaint, giving  to  the  language  employed  the 
reasonable  Inferences  which  it  should  re- 
ceive, was  one  where  each  of  two  corpora- 
tions was  proceeded  against  as  a  common 
carrier  of '  passengers,  exercising  their  re- 
spective corporate  powers  concurrently,  the 
cwo  corporations  acting  together,  Just  as  sev- 
eral individuals  might  have  done. 

Ifooking  then  to  the  averments  of  the  com- 
plaint, we  find  it  stated  that  the  defendants, 
as  common  carriers.  Jointly  owned  and  op- 
erated a  described  line  of  railroad;  that  on 
November  8,  1890,  the  plaintiff  was  a  pas- 
senger on  a  train  of  cars  then  being  run  by 
the  defendants,  which  train  was  derailed  and 
thrown  from  the  tracls,  and  the  plaintiff  in- 
jured. Was  this  an  action  ex  quasi  contrac- 
tu, as  now  claimed? 

Before  proceeding  to  answer  this  question, 
we  observe  that  it  seems  manifest,  from  the 
attacks  originally  made  upon  the  amended 
complaint,  that  this  claim  is  an  afterthought 
The  motion  to  strike  from  the  files,  demurrer, 
answer,  and  motion  for  Judgment  upon  the 
pleadings,  proceeded  upon  the  assumption 
that  the  cause  of  action  stated  in  both  com- 
plaints was  subject  to  a  limitation  of  two 
years,  whereas  it  did  not  appear  upon  the 
face  of  the  complaint  but  that  the  agreement, 
if  any,  made  by  the  alleged  contract  was  en- 
tered into  in  the  state  of  California,  in  which 
event  the  statutory  limitation  for  commen- 
cing the  action  would  have  been  four  years. 
^The  fact  that  a  written  contract  was  execut- 
tf'  ed  in  Ohio,  which  it  is  claimed  was  establish- 

•  ed  on  the^trlal,  was  not  at  any  time  specially 
set  up  as  a  defense  to  the  amended  com- 
plaint. 

It  is  clear  that  the  original  complaint  la 
not  susceptible  of  the  construction  now  at- 
tempted to  be  given  to  it.  Though  it  is  al- 
leged that  the  plaintiff  waa  the  holder  of. 


and  traveling  upon,  a  certain  ticket,  no  un- 
dertaking or  promise  by  the  defendants  was 
averred,  nor  is  th^re  any  allegation  of  the 
breach  of  any  undertaking  or  promise.  The 
reference  to  the  ticket.  Joined  with  the  alle- 
gation immediately  preceding  it,  that  the 
plaintiff  was  a  passenger  on  the  described 
line  of  railroad,  was  evidently  Introduced  by 
the  pleader  to  show  the  existence  of  the  rela- 
tion of  passenger  and  carrier  between  the 
plaintiff  and  the  defendants.  Because  of 
such  relation,  the  duty  to  exercise  due  care 
in  the  carriage  of  the  passenger  was  imposed 
upon  the  defendants,  and  from  the  recital  of 
the  negligent  acts  committed  arose  the  impli- 
cation of  the  failure  of  the  defendants  to  per- 
form that  legal  duty.  As  said  by  Martin,  B.^ 
In  Legge  v.  Tucker,  1  Hurl.  &  N.  500,  501: 

"In  the  case  of  carriers,  the  custom  of  the 
realm  imposes  on  them  a  duty  to  carry  safe- 
ly, and  a  breach  of  that  duty  is  a  breach  of 
the  law,  for  which  an  action  lies  founded  on 
the  common  law,  and  which  does  not  require 
a  contract  to  support  it." 

Legge  V.  Tucker  was  in  form  an  action  on 
the  case  for  the  negligence  of  a  livery  stable 
keeper  in  the  care  and  custody  of  a  horse. 
It  was  held  that  the  foundation  of  the  ac- 
tion was  a  contract,  and  that,  whatever  way 
the  declaration  was  framed,  it  was  an  ac- 
tion of  assumpsit  The  line  which  distin- 
guishes the  case  at  bar  from  an  action  ex 
quasi  contractu  is  thus  expressed  in  the  re- 
marlu  of  Watson,  B.,  who  said  (page  502): 

"The  action  is  clearly  founded  on  contract. 
Formerly,  in  actions  against  carriers,  the 
custom  of  the  realm  was  set  out  in  the  dec^ 
laration.  Here  a  contract  is  stated  by  way 
of  inducement  and  the  true  question  is 
whether,  if  that  were  struck  out,  any  ground 
of  action  would  remain.  Williamson  v.  Alli- 
son, 2  East,  452.  There  is  no  duty  independ- 
ently of  the  contract,  and  therefore  It  is  an 
action  of  assumpsit" 

The  doctrine  is  very  clearly  expressed  in  a 
Kelly  V.  •Railway  Co.  [1895]  1  Q.  B.  944,? 
where  the  court  of  appeals  held  that  an  ac- 
tion brought  by  a  railway  passenger  against 
a  company  for  pei'sonal  Injuries  caused  by 
the  negligence  of  the  servants  of  the  compa- 
ny while  he  was  traveling  on  their  line  was 
an  action  founded  upon  tort.  In  reading  the 
Judgment  of  the  court,  A.  L.  Smith,  L.  J.,. 
said  (page  947): 

"The  distinction  is  this:  If  the  cause  of 
complaint  be  for  an  act  of  omission  or  non- 
feasance,  which,  without  proof  of  a  contract 
to  do  what  has  been  left  undone,  would  not 
give  rise  to  any  cause  of  action  (because  no 
duty  apart  from  contract  to  do  what  is  com- 
plained of  exists),  then  the  action  is  founded 
upon  contract,  and  not  upon  tort  If,  on  the 
other  hand,  the  relation  of  the  plaintiff  and 
the  defendants  be  such  that  a  duty  arises 
from  that  relationship,  Irrespective  of  con- 
tract to  take  due  care,  and  the  defendants 
are  negligent,  then  the  action  is  one  of  tort.** 

So,  in  the  case  at  ^afj^  there  was  a  duty 
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shown.  Independently  of  contract;  and  the 
trial  court,  looking  at  the  allegations  of  a 
complaint  which  had  not  been  demurred  to, 
solely  for  the  purpose  of  determining  the 
propriety  of  an  amendment,  was  manifestly 
Justifled  In  holding  that  the  right  to  recover 
was  not  founded  upon  the  breach  of  a  con- 
tract, but  upon  the  neglect  of  a  common-law 
duty.  The  action  therefore  was  ex  delicto, 
and  the  defendants,  being  joint  tort  feasors, 
might  have  been  sued  either  separately  or 
Jointly,  at  the  election  of  the  Injured  party; 
and  if,  upon  the  trial,  the  proof  warranted,  a 
recoYery  might  have  been  had  against  a  sin- 
gle defendant  Sessions  v.  Johnson,  05  U.  S. 
347. 

The  light  of  recovery  agahist  one  of  several 
Joint  tort  feasors  thus  existing  is  hi  principle 
analogous  to  the  rule  declared  by  Chitty,  at 
page  386  of  his  work  on  Pleading,  to  the  effect 
that  in  torts  the  plaintiff  may  prove  a  part  of 
the  charge,  if  the  averment  be  divisible,  and 
there  be  enough  proof  to  support  his  case. 
This  Is  Illustrated  at  page  392,  where  Chitty 
says: 

"In  an  action  ex  delicto,  upon  proof  of  part 
only  of  the  injury  charged,  or  of  one  of  several 
Sli^uries  laid  in  the  same  count,  the  plaintiff  will 
•  be  entitled  to  recover  pro  tanto,*  provided  the 
part  which  Is  proved  afford,  per  se,  a  sufficient 
cause  of  action,  for  torts  are,  generally  speak- 
ing, divisible." 

As,  th^efore.  In  an  action  against  Joint  tort 
feasors  recovery  may  be  had  against  one,  it  fol- 
lows that  allegations  alleging  a  Johit  relation- 
ship and  the  doing  of  negligent  acts  Jointly  are 
divisible,  and  that  a  recovery  may  be  had  where 
the  proof  establishes  the  connection  of  but  one 
of  the  defendants  with  the  acts  averred.  The 
case  also  comes  within  the  principle  of  the  rule 
alluded  to  by  Chitty  (page  393),  that  "a  general 
averment,  including  several  particulars,  may  be 
considered  reddendo  singula  shigulls."  He  m- 
stances  the  case  of  a  declaration  for  a  false  re- 
turn to  a  fl.  f^.  against  the  goods  of  A.  and  B., 
wherein  it  was  alleged  that  A.  and  B.  had  goods 
within  the  bailiwick,  and  it  was  held  to  be 
sufficient  to  prove  that  either  of  them  had,  the 
averment  being  severable. 

But  even  though  the  action  was  founded  up- 
on a  contract,  under  the  rules  of  practice  in  Oal- 
ifornia  a  recovery  might  have  been  had  against 
either  defendant.  Thus,  in  Shaln  v.  Forbes, 
S2  Cal.  583,  23  Pac.  200,  which  was  an  action 
against  two  defendants  to  recover  compensation 
for  professional  services  alleged  to  have  been 
rendered  for  them  jointly  by  an  attorney  at  Uw, 
pending  the  action  one  of  the  defendants  died. 
It  was  argued  that  the  testimony  of  a  certain 
witness,  not  being  arhnissible  against  the  repre- 
sentatives of  the  deceased  defendant,  was  not 
competent  for  any  purpose,  because  the  action 
was  joint,  and  that  no  several  judgment  could 
be  rendered  agjilnst  the  surviving  defendant 
To  this  argument  the  supreme  coml  answered: 

"It  Is  true  that  the  rule  contended  for  existed 
at  common  law.  but  from  the  earliest  time  it 
has  been  changed  by  statute  in  this  state.   The 


Code  provides:  'Judgment  may  be  ^ven  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defend- 
ants, and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  right  of  the 
parties  on  each  side  as  between  themselves.' 
Code  Civ.  Proc.  Cal.  1880,  i  578.  And  this  was 
but  a  re-enactment  of  section  145  of  the  old 
practice  act  Under  this  provision,  it  has  been^ 
held  that,  where  two  persons  are  sued  jointly^ 
upon  a  Joint  contract,*  Judgment  may  be  ren-» 
dered  in  favor  of  the  plaintiff  against  one  of  the 
defendants,  and  in  favor  of  one  of  the  defend- 
ants against  the  plahitlff.  Rowe  v.  Chandler, 
1  Cal.  168;  Lewis  v.  Clarldn.  18  Cal.  399; 
People  V.  Prisble,  Id.  402.  •  •  •  In  our 
opinion,  a  several  judgment  might  have  been 
rendered  against  McPherson." 

It  results  that  If  the  nature  of  the  action  was 
not  changed,  the  amendment  merely  dismiss- 
ing one  of  two  Joint  tort  feasors,  and  alleging 
that  the  injury  complained  of  was  occasioned 
solely  by  the  remaining  defendant  did  not  In- 
troduce a  new  cause  of  action. 

2.  Did  the  amendments  stating  that  the  plain- 
tiff was  traveling  upon  a  '^ticket"  instead  of, 
as  stated  in  the  original  complaint,  a  ''first- 
class"  ticket,  and  that  the  Atlantic  &  Pacific 
Company  was  chartered  by  an  act  of  congress, 
instead  of  by  the  laws  of  Massachusetts,  as 
averred  hi  the  original  complaint,  state  a  new 
cause  of  action? 

The  changes  made  clearly  were  not  of  the  es- 
sence of  the  cause  of  action,  and  could  in  no 
wise  have  hijuriously  prejudiced  the  Atlantic  & 
Pacific  Company.  Amendments  of  this  char- 
acter were  plainly  allowable.  The  Code  of  Cal- 
ifornia (section  471)  virtually  forbids  amend- 
ments only  where  the  allegation  of  the  claim 
or  defense  would  be  changed  In  its  general 
scope  and  meaning.  Illustrations  of  the  con- 
struction given  to  these  provisions  are  found  in 
several  cases.  SmuUen  v.  Phellips,  92  Cal. 
408,  28  Pac.  442.  was  an  action  of  slander,  and 
the  words  charged  to  have  been  spoken  were, 
"He  is  a  thief."  The  proof  introduced  at  the 
trial  was  that  the  words  uttered  were,   *'That 

thieving .     He  stole  $2,500  from  me,  and 

I  can  prove  it."  An  amendment  of  the  com- 
plaint was  at  once  allowed,  over  the  objection 
of  the  defendant  that  the  statute  of  limitations 
barred  the  cause  of  action  as  thus  ameudofl. 
The  supreme  court  of  California  held  that  the 
scandalous  words  alleged  in  the  original  com- 
plaint were  not  qualified  or  altered  in  thoir 
sense  or  meaning  by  those  proven  to  have  beon 
used  by  the  defendant,  that  the  cause  of  action 
remained  the  same,  and  that  the  amendment 
simply  obviated  a  variance  between  the  allega- 
tions and  the  proof.  c 
•  In  Redlngton  v.  Comwell,  90  Cal.  49,  27  Pac.J 
40,  it  was  held  that  as  the  orlp^lnal  complaint 
declared  on  two  notes,  alleging  that  the}'  were 
given  "for  value  received,"  and  were  assigne.I 
by  indorsement,  and  also  alleged  facts  from 
which  an  equitable  assignment  would  result,  an 
amended  complaint  which  omitted  the  allega- 
tioo  of  indorsement,  and  alleged  that  the  debt 
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was  for  money  loaned  and  for  a  balance  due  on 
account,  eet  up  snbstantlany  the  same  cause  of 
action;  the  averment  aa  to  value  received  being 
equivalent  to  the  more  specific  allegations  of 
the  items  of  money  loaned,  and  due  on  account 
In  Bogart  v.  Crosby,  91  Cal.  278,  27  Pac. 
603,  the  complaint  in  an  action  against  a  firm 
of  real-estate  agents  to  recover  money  deposited 
on  a  verbal  contract  of  sale,  which  had  been 
rescinded,  was  amended  by  making  the  owners 
of  the  land  defendants,  and  alleging  that  de- 
fendants were  an  association  of  two  or  more 
persons  doing  business  under  a  common  name. 
A  second  amended  complaint  was  filed,  ally- 
ing that  only  the  agents  constituted  the  associa- 
tion, and  both  amendments  charged  all  the  de- 
fendants with  having  received  the  deposit  from 
plaintiff,  and  to  his  use. 
The  court  said: 

"It  is  claimed  by  appellants  that  the  cause  of 
action  stated  in  the  last  amended  complaint  is, 
as  against  appellants,  essentially  different  from 
that  alleged  in  the  first  amended  complaint,  and 
that,  as  it  was  not  filed  within  two  years  after 
the  cause  of  action  accrued,  the  same  is  barred 
by  the  provision  of  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure.  We  do  not 
agree  with  appellants  in  this  contention.  The 
difference  between  the  first  and  second  amend- 
ed complaints  is  not  so  marlced  that  the  latter 
can  be  deemed  the  statement  of  an  entirely  new 
and  different  cause  of  action  against  the  appel- 
lants. In  both  amended  complaints  the  appel- 
lants are  charged  with  having  received  from 
plaintiff,  and  to  his  use,  the  money  sued  for, 
and  with  a  refusal  to  pay  it  to  plaintiff  when 
demanded." 
As  we  hold  that  the  dismissal  of  the  Atchison 
fi  Company  did  not  oxierate  to  cliange  the  cause 
^  of  action  against  the  other  corporation,  and  that 
*  the  allegations  of  the  second*amended  complaint 
BubstantiaUy  counted  upon  the  same  wrong 
charged  in  the  uriginal  complaint,  to  wit,  a  neg- 
lect of  duty  causing  injury  to  plaintiff  while 
traveling  as  a  passenger,  upon  a  ticket.  In  a 
train  of  cars  over  a  described  line  of  railroad, 
and  between  specified  stations,  it  results  that 
the  judgment  of  the  circuit  court  of  appeals 
was  right,  and  It  is  affirmed. 


(164  U.  S.  348) 

WILSON  V.  KIESEL  et  aL 

(November  30,  1896.) 

No.  139. 

SUPREMB  COURT-JURISDICTION'AL  AMOOKT— NeCBS- 

8ART  Parties. 

1.  An  appeal  from  the  judgment  of  the  su- 
preme court  of  a  territory  in  a  suit  Involving 
the  linbility  of  three  stockholders  for  a  separate 
8ui)8cription  of  ?5,()00  each  to  the  capital  stock 
will  l)e  dismissed  as  not  involving  the  jurisdic- 
tional amount;  the  claims  in  such  a  case  being 
several,  and  not  joint. 

2.  That  certain  subscribers  to  the  stock  of  a 
corporation,  in  a  suit  against  them  to  recover 
the  amounts  individually  subscribed,  claim  to 
have  paid  for  the  stock  by  a  conveyance  of 
joint  property,  does  not  create  a  question  of 
joint  liability,  by  reason  of  which  the  sum  of 


the  subscriptions  may  be  considered  to  give  Ju- 
risdiction on  appeal. 

8.  Where  a  case  against  several  defendsnts- 
Is  disposed  of  by  the  supreme  court  of  a  terri- 
tory on  the  respective  appeals  of  the  plaintiff* 
from  the  judgment  in  favor  of  some  of  the  de- 
fendants, and  of  .the  other  defendants  from- 
the  judgment  against  them,  on  grounds  common 
to  all  the  iwrties,  all  the  defendants  are  neces- 
sary parties  to  an  appeal  by  the  plaintiff  to  the 
United  States  sunreme  court  from  the  judg- 
ment rendered  on  nis  appeal. 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Ogden  Hiles,  for  appellant  Abbot  R.  Hey* 
wood,  for  appelleea 

Bir.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court 

Wilson  recovered  judgment  against  the  Og- 
den Power  Company,  a  corporation  organized 
under  the  laws  of  the  territory  of  Utah,  for 
122,405.16,  on  which  an  execution  was  issued, 
and  returned  wholly  unsatisfied,  whereupon  he 
filed  a  bill  in  the  Fourth  judicial  district  court 
for  the  territory  of  Utah,  county  of  Weber, 
against  the  company,  and  against  Kiesel,  An- 
derson, and  Camahan,  and  many  others,  to 
compel  them  severally  to  pay  their  respective 
unpaid  subscriptions  to  the  capital  stock  of  the 
corporation,  to  be  applied  in  satisfaction  of  the 
judgment  Defendants  Kiesel,  Carnahan,  and^ 
Anderson  were  charged  with  having  each  sub- j 
scribed  for  50  shares*  of  the  par  value  ofi- 
|100  each,  and  with  being  each  liable  for  |5,- 
000.  They  answered,  denying  that  there  was 
anything  due  from  them  to  the  corporation, 
and  alleging  that  each  of  them  had  paid  In 
full,  and  at  par  value,  the  amount  of  the 
stock  subscribed  by  him;  and  averring,  among 
other  things,  that  plaintiff  was  also  a  sub- 
scriber, and  had  paid  no  part  of  his  subscrip- 
tion; and  that  Wilson  had  long  before  sold 
and  assigned  the  said  judgment,  and  now  had 
no  Interest  therein;  and,  by  way  of  cross 
complaint,  alleged  that  said  judgment  was 
entered  by  unauthorized  consent,  and  was- 
fraudulent  and  void  for  various  reasons  set 
forth;  that  it  had  been  sold  and  transferred 
to  third  parties;  and  that,  If  the  action  of  Wil- 
son against  the  company  had  been  tried.  no< 
greater  sum  than  $2,000  would  have  been 
found  due,— to  which  cross  complaint  plain- 
tiff filed  an  answer. 

Tlie  record  discloses  that  some  22  of  the  oth- 
er defendants  filed  their  several  answers  to- 
the  complaint,  but  does  not  contain  those  an- 
swers. The  cause  was  referred  to  a  special 
master,  to  take  testimony,  and  report  his  find- 
ings thereon,  and  he  subsequently  filed  a  re- 
port, containing  21  findings  of  fact,  embracing 
a  finding  that  defendants  Kiesel,  Camahan, 
and  Anderson  had  paid  their  subscriptions  to* 
the  capital  stock  in  full,  and  to  these  the 
master  added  29  further  findings,  making;  '><)• 
in  alL  As  a  conclusion  of  law,  the  master  rec- 
ommended that  the  court  find  that  plaintiff 
was  entitled  to  a  judgment  for  the  sum  of 
$16,500.52;  that  some  32  named  defendants,, 
not  including  Kiesel,  Camahan,  and  AndersoDt* 
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aboQld  be,  respectively,  ordered  to  pay  their 
unpaid  sabecriptions  in  the  amounts  stated; 
and  tliat  said  amounts  sliould  be  applied  in 
payment  of  the  judgment  and  costs.  A  de- 
cree was  thereupon  rendered  in  favor  of  plain* 
tiff,  April  29,  1893,  making  the  findings  and 
conclusions  of  the  master  the  findings  and 
conclusions  of  the  district  court,  and  awarding 
Judgment  against  each  of  some  30  defendants 
for  amounts  stated  severally  and  separately  as 
tt  to  each,  and  in  favor  of  some  7  defendants  un- 
?der  a  stipulation  that  they  had  paid  thelr«sev« 
end  subscriptions,  and  also  in  favor  of  de- 
fendants Kiesel,  Ganiahan,  and  Anderson. 
Plaintiff  moved  for  a  new  trial  as  to  Kiesel, 
Camahan,  and  Anderson,  which  was  denied, 
and  he  appealed  to  the  supreme  court  of  the 
territory  from  the  judgment  in  favor  of  Kie- 
sel, Camahan,  and  Anderson,  and  from  the  or- 
der overruling  the  motion  for  a  new  trial.  The 
record  does  not  contain  the  appeal  of  the  other 
defendants  from  the  judgment  which  had  been 
rendered  in  favor  of  plaintiff,  and  against 
them;  but  it  appears  from  the  opinion  of  the 
supreme  court  of  the  territory  that  they  did  so 
appeal,  and  that  all  the  contesting  defendants 
were  before  that  court 

On  January  29,  1894,  the  judgment  of  the 
district  court  on  plaintiff^s  appeal  was  af- 
firmed, with  costs.  On  the  same  day,  the 
opinion  of  the  supreme  court  of  the  territory 
was  filed  in  the  case,  a  copy  of  which  was 
transmitted,  in  accordance  with  our  rule,  is 
referred  to  by  counsel  for  appellant  as  part 
of  the  record,  and,  as  such,  may  serve  to  sup> 
ply  certain  marked  deficiencies  otherwise  ex- 
isting therein.  35  Pac.  488.  From  this  opin- 
ion it  appears  that  plalntiflt  appealed  from  the 
judgment  in  favor  of  Kiesel,  Carnahan,  and 
Anderson,  and  that  24  other  defendants  ap- 
pealed from  the  judgment  against  them.  The 
supreme  court,  after  rehearsing  (the  facts  in 
the  case,  stated  the  question  on  pla.intiff*s 
appeal  to  be  whether  Kiesel,  Oamahan,  and 
Anderson  had  paid  their  subscriptions  to  the 
capital  stock  of  the  company,  as  contended 
on  their  behalf;  and  that  the  questions  rais- 
ed on  the  appeal  of  the  other  defendants 
were  whether  plaintiff,  while  a  delinquent 
subscriber  himself,  could  maintain  this  ac- 
tion in  equity  against  other  delinquent  sub- 
scribers; whether  the  judgment  at  law  in 
Wilson's  favor  was  fraudulent  and  void; 
and  whether,  if  the  judgment  was  valid, 
plaintiff  could  maintain  an  action  on  it,  as 
the  real  party  in  interest  The  supreme 
court  held  that  a  delinquent  subscriber  could 
maintain  the  action,  but  must  contribute  pari 
passu  with  the  other  subscribers  to  the  pay- 
ment of  the  amount  due  him;  that  the  judg- 
ment was  not  conclusive  on  the  subscribers, 
ought  to  have  been  reduced  by  a  very  large 
^amount  and  would  have  to  be  reversed  in 
g  order  to  afford  the  subscribers  the  opportunl- 
•  ty  to  test  the  validity  of  •Wilson's  claim 
against  the  corporation;  and  that  Wilson 
was  not  the  real  party  in  IntereHt  at  the  be- 
f^innlng  of  the  action,  and  could  not  main- 


tain it  in  his  own  name,  which  latter  con- 
clusion called  for  the  affirmance  of  the  judg- 
ment in  favor  of  Kiesel,  Carnahan,  and  An- 
derson, and  the  absolute  reversal  of  the  judg- 
ment against  the  other  defendants,  and  the 
remanding  of  the  cause  to  the  court  below, 
with  directions  to  dismiss  the  action;  it  be- 
ing therefore  unnecessary  to  pass  on  the* 
question  as  to  whether  or  not  Kiesel,  Carna- 
han, and  Anderson  had  paid  their  subscrip- 
tions to  the  capital  stock  of  the  company. 

While  the  judgment  of  affirmance  appears 
in  the  record,  the  judgment  of  reversal  with 
directions  does  not  From  the  judgment  of 
affirmance,  the  plaintiff  appealed  to  this 
court,  and  gave  bond  running  to  Kiesel,  Car- 
nahan, and  Anderson,  or  either  of  them,  and 
citation  was  issued  to  Kiesel,  Carnahan,  and 
Anderson  only. 

It  is  evident  from  the  foregoing  statement 
that  this  appeal  must  be  dismissed.  The 
complaint  alleged  that  Kiesel,  Camahan,  and 
Anderson  each  subscribed  to  50  shares  of  the 
capital  stock  of  the  Ogden  Power  Company, 
of  the  par  value  of  |100  each,  and  that  each 
was  liable  for  $5,000,  for  which  recovery 
was  sought  This  did  not  reach  the  juris- 
dictional amount  Chapman  v.  Handley,  151 
U.  S.  443, 14  Sup.  Ct  386. 

It  is  true  that  these  defendants  contended 
that  the  amount  due  from  each  on  their  sev- 
eral subscriptions  had  been  paid  by  a  con- 
veyance of  land  which  was  owned  by  them 
jointly,  but  the  matter  in  dispute  was  the 
liability  of  each  for  $5,000,  and  the  fact  that 
their  several  subscriptions  may  have  been 
paid  with  joint  property  would  not  make 
the  question  of  the  liability  of  each  a  ques- 
tion of  the  liability  of  all,  and  they  did  not 
seek  a  recovery  over.  But  it  is  said  that  the 
matter  in  dispute  far  exceeded  the  jurisdic- 
tional limit  because  Kiesel,  Carnahan,  and 
Anderson  had  filed  a  cross  complaint,  seek- 
ing to  set  aside  and  cancel  Wilson's  judg- 
ment against  the  Ogden  Power  Company, 
which  was  a  judgment  for  $22,405.10.  This 
contention,  however,  only  demonstrates  that^, 
the  appeal  must  be  dismissed  for  want  ofg 
proper  parties,* as  the  other  defendants  were* 
directly  and  vitally  interested  in  the  disposi- 
tion of  the  cross  complaint,  and  necessary 
parties  to  the  appeal.  Not  having  been  made 
such,  and  there  being  no  summons  and  sev- 
erance, or  the  equivalent  the  appeal  can- 
not be  sustained.  Davis  v.  Trust  Co.,  152 
U.  S.  590,  14  Sup.  Ct  693;  Hardee  v.  Wil- 
son, 146  U.  S.  179,  13  Sup.  Ct.  39. 

Indeed,  this  objection  Is  fatal  In  auy  view; 
for,  while  this  record  is  manifestly  inade- 
quate and  insufficient,  It  does  appoar  and  Is 
conceded  that  the  other  defendants  were  be- 
fore the  supreme  court  of  the  territory  on 
their  own  appeal,  as  well  as  Kiese',  Carna- 
han, and  Anderson  on  Wilson's  appeal,  and 
that  the  case  was  disposed  of  as  to  all  of 
them  on  a  ground  common  to  all.  We  cannot 
be  required  to  consider  such  a  case  by  piece 
meat  and  if  we  were  to  take  jurisdictioi 
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and  determine  the  questions  which  have  been 
argued  at  the  bar,  we  should.  In  fact,  be  dis- 
posing of  matters  affecting  parties  not  before 
us,  and  who  have  been  afforded  no  oppor- 
tunity to  be  heard. 
Appeal  dismissed. 

064  U.  S.  271) 

WABASH  WESTERN  BY.  t.  BROW. 

(November  30,  1896.) 

No.  235. 

Removxl  of  Causes— Objeotion  to  Jurisdiction 
— Appbarangb. 
The  filing  of  a  petition  for  the  removal  of  a 
cause  from  a  state  to  a  federal  court  constitutes 
a  special  appearance,  and  the  defendant  does 
not  thereby  waive  the  right  to  object  to  the  serv- 
ice of  process.  13  C.  C.  A.  222,  65  Fed.  941, 
reversed.  Mr.  Justice  Brewer  and  Mr.  Justice 
Peckham  dissenting. 

On  writ  of  Certiorari  to  the  United  States 
Cinniit  Court  of  Appeals  for  the  Sixth  Circuit 
Joseph  Brow  commenced  suit  In  the  circuit 
court  of  Wajne  county,  Mich.,  against  the  Wa- 
bash Western  Railway,  to  recover  the  sum  of 
$20,000  for  personal  injuries  (caused,  as  he 
alleged,  by  defendant's  negligence)  by  the 
service,  September  24,  1892,  of  a  declaration 
and  notice  to  appear  and  plead  within  20  days, 
on  Fred  J.  Hill,  as  agent  of  the  company, 
which  declaration  and  notice  were  subsequent* 
ly  filed  in  that  court  On  the  7th  of  Octo- 
ber, defendant  filed  its  petition  and  bond  for 
removal  in  that  court;  and  an  order  accept- 
ing said  bond,  and  removing  the  cause  to  the 
circuit  court  of  the  United  States  for  the  East- 
em  district  of  Michigan,  and  directing  the 
transmission  of  a  transcript  of  record,  was  en- 
♦^ered. 

The  petition  alleged  that  the  matter  and 
amoimt  in  dispute  exceeded,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2,000, 
and  that  the  controversy  was  between  citizens 
of  different  states;  that  petitioner  was  at 
the  time  of  the  commencement  of  the  suit, 
and  still  was,  "a  corporation  created  and  ex- 
isting under  the  laws  of  the  state  of  Mis* 
souri,  having  its  principal  business  oSLce  at 
the  city,  of  St  Louis,  in  said  state,  and  a 
citizen  of  the  said  state  of  Missouri,  and  a 
resident  of  said  state,  and  that  the  plaintiff, 
Joseph  Brow,  was  then,  and  still  is,  a  citizen 
of  the  state  of  Michigan,  and  a  resident  of 
J,  the  county  of  Wayne,  in  said  state." 
»j  The  record  having  been  filed  In  the  circuit 
•  court  of  the*  United  States  for  the  Eastern 
district  of  Michijran,  a  motion  to  set  aside  the 
declaration  and  rule  to  plead  was  made  in  the 
cause  in  these  words  and  figures:  **And  now 
comes  the  Wabash  Western  Railway,  defend- 
ant (appearinir  specially  for  the  purpose  of 
this  motion),  and  moves  the  court,  upon  the 
files  and  records  of  Ihe  court  in  this  cause,  and 
upon  the  aflldavit  of  Fred  J.  Hill,  filed  and 
served  with  this  motion,  to  set  aside  the  serv- 
ice of  the  declaration  and  rule  to  plead  In 
this  cause,  and  to  dismiss  the  same  for  want 
of  jurisdiction  of  the  person  of  the  defendant 


in  the  state  court  from  which  this  cause  was 
removed,  and  in  this  court**  The  afiEidavit 
was  to  the  effect  that  Hill  on  September  24, 
1892,  was  the  freight  agent  of  "the  Wabash 
Railroad  Company,  a  corporation  which  owns 
and  operates  a  raUroad  from  Detroit  to  the 
Michigan  state  line,  and  was  not  an  agent 
of  the  Wabash  Western  Railway,  defendant  in 
this  suit"  and  that  on  the  day  aforesaid  the 
Wabash  Western  Railway  ''did  not  own,  o/p- 
erate,  or  control  any  railroad  in  the  state  of 
Michigan,  or  have  any  officera  or  agent  of  any 
description  therein,  and  did  no  business  and 
had  no  property  and  no  place  of  business  in 
said  state,  and  that  on  said  day  deponent  was 
not  a  ticket  or  station  agent  of  the  said  de- 
fendant nor  an  ofilcer  or  agent  of  the  defend- 
ant of  any  description.'* 

Tlie  motion  was  denied  by  the  circuit  Gourt, 
with  leave  to  defendant  to  plead  within  10 
days,  and  defendant  excepted.  Thereafter- 
wards  defendant  filed  a  plea  in  said  cause  as 
follows:  "And  the  said  defendant  appear- 
ing and  pleading  under  protest,  and  excepting 
to  the  refusal  of  the  court  to  grant  its  motion 
to  dismiss,  by  Alfred  Russell,  its  attorney, 
comes  and  demands  a  trial  of  the  matters  set 
forth  in  the  declaration  of  the  said  plaintiff.** 

The  cause  was  subsequently  tried,  and  re- 
sulted in  a  judgment  in  favor  of  Brow  for 
$2,500  and  costs.  The  bill  of  exceptions  sets 
forth  that  when  the  case  came  on  for  trial 
'the  defendant  company  protested  In  open 
court  against  being  forced  to  go  to  trial,  and, 
for  cause  of  protest,  showed  to  the  court  that 
the  defendant  was  a  corporation  organized  in^ 
the  state  of  Missouri,  and  that  at  the  time  of|; 
the*commencement  of  this  suit  the  defendant* 
had  no  agent,  business,  property,  officer,  or 
servant  in  the  state  of  Michigan,  and  had  not 
been  served,  and  had  not  appeared.**  The 
court  overruled  the  protest,  and  defendant  duly 
excepted.  An  instruction  embracing  the  same 
point  was  also  aslced  by  defendant  and  re- 
fused, and  an  exception  taken. 

A  writ  of  error  was  allowed  from  the  cir- 
cuit court  of  appeals  for  the  Sixth  circuit  and 
the  cause  heard  by  that  court  Among  the 
errors  assigned  were  the  refusal  of  the  cir- 
cuit court  to  grant  the  motion  to  set  aside  the 
service  of  declaration  and  rule  to  plead,  and 
to  dismiss  the  cause;  the  compelling  of  de- 
fendant to  go  to  trial  against  its  protest,  the 
court  having  no  jurisdiction  over  its  person; 
and  the  refusal  of  the  insti-uction  presenting 
the  same  point  The  opinion  is  reported  in  31 
U.  S.  App.  192,  13  C.  C.  A.  222,  and  65  Fed. 
941,  and  fully  discusses  the  objection  to  the 
jurisdiction  of  the  state  court  over  defendant's 
person;  ruling  that  the  filing  of  a  petition  for 
removal  to  the  circuit  court  effected  a  general 
appearance,  and  that  It  was  too  late,  after 
such  removal  had  been  perfected,  for  it,  in  the 
circuit  court  to  attempt  to  pleid  that  tiiat 
court  had  no  personal  jurisdiction  over  the 
company  by  virtue  of  the  process  issued.  The 
case  was  also  considered  upon  the  merits,  and 
the  judgment  was  afiirmed.     Thereupon  ap- 
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plication  was  made  by  plaintiff  in  etmr  to  this 
court  to  issue  a  writ  of  certiorari  to  the  drcnit 
court  of  appeals,  which  was  granted,  and,  the 
record  having  been  sent  up,  the  cause  was 
submitted  on  briefs. 

Alfred  Russell,  for  plaintiff  In  error.  Ed- 
win F.  Ck)nely,  for  defendant  in  error. 

19 
I* 

•  *  Mr.  Chief  Justice  FULLER,  after  stating  the 
facts  in  the  Cpregoing  language,  delivered  the 
opinion  of  the  court. 

This  was  not  a  proceeding  in  rem,  or  quasi 
In  rem,  but  a  personal  action  brought  in  the 
circuit  court  of  Wayne  county,  Mich.,  against 
a  corporation  which  was  neither  incorporated 
nor  did  business,  nor  had  any  agent  or  prop- 
erty, within  the  state  of  Michigan;  and  serv- 
ice of  declaration  and  rule  to  plead  was  made 
on  an  individual  who  was  not,  in  any  respect, 
^an  officer  or  agent  of  the  corpomtlon.  The 
jj  state  court,  therefore,  acquired  no  Jurisdiction 

•  over  the  person  of *the  defendant  by  the  serv- 
ice. Did  the  application  for  removal  amount 
to  such  an  appearance  as  conceded  jurisdiction 
over  the  person? 

We  have  already  decided  that  when,  in  a  pe- 
tition for  removal,  it  is  expressed  that  the  de- 
fendant appears  specially  and  for  the  sole  pur- 
pose of  presenting  the  petition,  the  application 
cannot  be  treated  as  submitting  the  defendant 
to  the  Jurisdiction  of  the  state  court  for  any 
other  purpose.  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct  559. 

The  question  "how  far  a  petition  for  re- 
moval, in  general  terms,  without  specifying 
ajod  restricting  the  purpose  of  the  defendant's 
appearance  in  the  state  court,  might  be  con- 
sidered, like  a  general  appearance,  as  a  waiver 
of  any  objection  to  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant,"  was  not  re- 
quired to  be  determined,  and  was  therefore 
reserved;  but  we  think  that  the  line  of  rea- 
soning in  that  case,  and  in  the  preceding  case 
of  Martin's  Adm'r  v.  Railroad  Ck).,  151  U.  S. 
673,  14  Sup.  Ct.  633,  compels  the  same  con- 
clusion on  the  question  as  presented  in  the 
case  before  us. 

In  Goldey  v.  Morning  News,  Mr.  Justice 
Gray,  spealUng  for  the  court,  observed:  'The 
theory  that  a  defendant,  by  filing  in  the  state 
court  a  petition  for  removal  into  the  circuit 
court  of  the  United  States,  necessarily  waives 
the  right  to  Insist  that  for  any  reason  the 
state  court  had  not  acquired  jurisdiction  of  his 
person,  is  inconsistent  with  the  terms,  as  well 
as  with  the  spirit,  of  the  existing  act  of  con- 
xress  regulating  removals  from  a  comt  of  a 
state  into  the  circuit  court  of  the  United 
States.  The  Jurisdiction  of  the  circuit  court 
of  the  United  States  depends  upon  the  acts 
passed  by  congress  pursuant  to  the  power 
conferred  upon  it  by  the  constitution  of  the 
United  States,  and  cannot  be  enlarged  or 
abridged  by  any  statute  of  a  state.  The  leg« 
islature  or  the  Judiciaiy  of  a  state  can  neither 
defeat  the  right  given  by  a  constitutional  act 


of  congress  to  remove  a  case  from  a  court 
of  the  state  into  the  circuit  court  of  the  United 
States,  nor  limit  the  effect  of  such  removal. 
♦  •  •  Although  the  suit  must  be  actually 
pending  in  the  state  court  before  it  can  be  re-^ 
moved,  its  removal  into  the  circuit  comt  ofn 
the  United  States  does  not  admit* that  it  was* 
rightfully  pending  In  the  state  court,  or  that 
the  defendant  could  have  been  compelled  to 
answer  therein,  but  enables  the  defendant  to 
avail  himself,  in  the  circuit  court  of  the  United 
States,  of  any  and  every  defense  duly  and 
seasonably  reserved  and  pleaded  to  the  ac- 
tion, In  the  same  manner  as  if  it  had  been 
originally  commenced  in  said  circuit  court.* " 
156  U.  S.  523,  525,  15  Sup.  Ct.  501,  562. 

In  Martin's  Adm'r  v.  Railroad  Co.,  referring 
to  the  proviston  of  the  act  of  congress  of  1SS7 
defining  the  time  of  filing  a  petition  for  re- 
moval in  the  state  court,  it  was  said:  ''This 
provision  allows  the  petition  for  removal  to  be 
filed  at  or  before  the  time  when  the  defend- 
ant is  required  by  the  local  law  or  rule  of 
court  'to  answer  or  plead  to  the  declaration  or 
complaint.'  These  words  make  no  distinc- 
tion between  different  kinds  of  answers  or 
pleas,  and  all  pleas  or  answei*s  of  the  defend- 
ant, whether  in  matter  of  law,  by  demuner, 
or  in  matter  of  fact,  either  by  dilatory  plea 
to  the  Jurisdiction  of  the  court,  or  in  suspen- 
sion or  abatement  of  the  particular  suit,  or  by 
plea  in  bar  of  the  whole  right  of  action,  are 
said,  in  the  standard  books  on  pleading,  'to 
oppose  or  answer'  the  declaration  or  complaint 
which  the  defendant  is  summoned  to  meet. 
Steph.  PL  (1st  Am.  Ed.)  60,  62,  63,  70,  71, 
239;  Lawes,  PL  36.  The  Judiciary  act  of 
September  24, 1789,  c  20,  8  12,  required  a  peti- 
tion for  removal  of  a  case  from  a  state  court 
into  the  circuit  court  of  the  United  States  to 
be  filed  by  the  defendant  *at  the  time  of  en- 
tering his  appearance  in  such  state  court.* 
1  Stat.  79.  The  recent  acts  of  conj^ress  have 
tended  more  and  more  to  contract  the  jurisdic- 
tion of  the  courts  of  the  United  States,  wliich 
had  been  enlarged  by  intermediate  acts,  and 
to  resti'ict  it  more  nearly  within  the  limits  of 
the  earlier  statutes.  Car  Co.  v.  Speck,  113 
U.  S.  84,  5  Sup.  Ct  374;  Smith  v.  Lyon,  133 
U.  S.  315,  320,  10  Sup.  Ct.  303;  In  re  Penn- 
sylvania Co.,  137  U.  S.  451,  454,  11  Sup.  Ct 
141;  Fisk  V.  Henarie,  142  U.  S.  459,  467,  12 
Sup.  Ot.  207;  Shaw  v.  Mining  Co.,  145  U.  S. 
444,  449,  12  Sup.  Ot  935.  Construing  the  pro- 
vision now  in  question,  having  regard  to  the 
natural  meaning  of  its  language,  and  to  the 
history  of  the  legislation  upon  this  subject,  the^ 
only  reasonable  inference  is  that  congress  con-^ 
templated  that  the  petition  for  removal^should* 
be  filed  in  the  state  court  as  soon  as  the  de- 
fendant was  required  to  make  any  defense 
whatever  in  that  court,  so  that,  if  the  case 
should  be  removed,  the  validity  of  any  and  ail 
of  his  defenses  should  be  tiled  and  deter- 
mined in  the  circuit  court  of  the  United 
States."     151  U.  S.  686,  687.  14  Sup.  Ct.  538. 

Want  of  Jurisdiction  over  the  person  is  one 
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of  these  defenses,  and  to  use  language  of 
Judi^e  Drummond  in  Atchison  ▼.  Morris,  11 
Fed.  582,  we  regard  it  as  not  open  to  doubt 
that  ''the  party  bas  a  right  to  the  opinion  of 
the  federal  court  on  every  question  that  may 
arise  in  the  ease,  not  only  in  relation  to  the 
pleadings  and  merits,  but  to  the  service  of 
process;  and  it  would  be  contrary  to  the  mani- 
fest intent  of  congress  to  hold  that  a  party 
who  has  the  right  to  remove  a  cause  is  fore- 
closed as  to  any  question  which  the  federal 
court  can  be  called  upon,  under  the  law,  to 
decide." 

An  appearance  which  waives  the  objection 
of  jurisdiction  over  the  person  is  a  voluntary 
appearance,  and  this  may  be  effected  in  many 
ways,  and  sometimes  may  result  from  the  act 
of  the  defendant,  even  when  not  in  fact  in- 
tended. But  the  right  of  the  defendant  to  a 
removal  is  a  statutory  one,  and  he  is  obliged 
to  pursue  the  course  pointed  out;  and,  when 
be  confines  himself  to  the  enforcement  of  that 
right  In  the  manner  prescribed,  he  ought  not 
to  be  held  thereby  to  have  voluntarily  waived 
any  other  right  he  possesses.  An  acknowl- 
eflged  right  cannot  be  forfeited  by  pursuit  of 
the  means  the  law  affords  of  asserting  that 
right.  Bank  v.  Slocomb,  14  Pet  65.  The  stat- 
ute does  not  require  the  removUig  party  to 
raise  the  question  of  Jurisdiction  over  his 
person  in  the  state  court  before  removing  the 
cause,  or  to  reserve  that  question  in  respect  of 
a  court  which  Is  to  lose  any  power  to  deal  with 
it;  and  to  decide  that  the  presentation  of  the 
petition  and  bond  is  a  waiver  of  the  objection 
would  be  to  place  a  limitation  upon  the  Juris- 
diction of  the  circuit  court  which  is  wholly 
inconsistent  with  the  act. 

:Moreover,  the  petition  does  not  invoke  the 
aid  of  the  court  touching  relief  only  grantable 
in  the  exercise  of  Jurisdiction  of  the  person. 
^The  statute  imposes  the  duty  on  the  state 
,^  court,  on  the  filing  of  the  petition  and  bond, 
•  "to  accept  such  ^petition  and  bond  and  pro- 
ceed no  further  in  such  suit";  and,  if  the 
cause  be  removable,  an  order  of  the  state 
court  denying  the  application  is  ineffectual, 
for  the  petitioner  may,  notwithstanding,  file 
a  copy  of  the  record  in  the  circuit  court  and 
that  court  must  proceed  in  the  cause. 

In  this  aspect,  the  conclusion  is  impossible 
that  the  party  submits  to  the  Jurisdiction  of 
the  state  court  by  availing  himself  of  a  right 
to  which  he  is  entitled  under  the  act  of  con- 
gress, and  which  the  state  court  is  by  that  act 
required  to  recognize. 

It  is  conceded  that.  If  defendant  had  stated 
that  It  appeared  specially  for  the  purpose  of 
making  the  application,  that  would  have  been 
sufficient;  and  yet  when  the  purpose  for 
which  tbe  applicant  comes  into  the  state  court 
is  tbe  single  puriK>se  of  removing  the  cause, 
and  what  he  does  has  no  relation  to  anything 
else.  It  is  not  apparent  why  he  should  be 
called  on  to  repeat  that  this  is  his  sole  pur- 
pose; and  when  removal  is  had  before  any 
.step  is  taken  in  the  case,  aa  the  statute  pro- 


vides that  *the  cause  fliball  then  proceed  Id 
the  same  manner  as  if  it  had  been  originally 
commenced  In  said  circuit  court,"  it  seems  to 
us  that  it  cannot  be  successfully  denied  that 
every  question  is  open  for  determination  in 
the  circuit  court,  as  we  have,  indeed,  already 
decided. 

The  circuit  court  of  appeals  held  that  a  pe- 
tition to  remove,  without  more,  was  tanta- 
mount to  a  general  appearance,  but  that  this 
result  could  be  avoided  by  a  special  appear- 
ance accompanying,  or  made  part  of,  the  pe- 
tition, which  would  not  be  waived  by,  or  be 
inconsistent  with,  the  general  appearance,  be- 
cause the  application  was  analogous  to  an  ob- 
jection to  Jurisdictl(xi  over  the  subject-matter. 
We  do  not  concur  in  this  view.  By  the  exer- 
cise of  the  right  of  removal,  the  petitioner  re- 
fuses to  permit  the  state  court  to  deal  with 
the  case  in  any  way,  because  he  prefers  an- 
other forum,  to  which  the  law  gives  him  the 
right  to  resort  This  may  be  said  to  chal- 
lenge the  Jurisdiction  of  the  state  court,  in  the 
sense  of  declining  to  submit  to  it,  and  not  nec- 
essarily otherwise. 

We  are  of  opinion  that  the  filing  of  a  peti- 
tion for  removal  does  not  amount  to  a  gen- 
eral appearance,  but  to  a  special  appearance 
only.  00 

*  Section  12  of  the  Judiciary  act  of  September? 
24,  1789,  c  20,  required  the  petition  for  re- 
moval to  be  filed  by  the  defendant  "at  the 
time  of  entering  his  appearance  in  such  state 
court"  (1  Stat  79);  and  those  words  were 
omitted  in  the  act  of  1887,  though  probably 
the  omission  is  of  no  special  significance. 
Some  cases  are  referred  to,  however,  which 
were  decided  under  that  section,  and  have 
not  been  followed  under  the  present  statute. 
Pollard  V.  Dwlght  4  Granch,  421;  Bushnell  v. 
Kennedy,  9  Wall.  387;  Sayles  v.  Insurance 
Co.,  2  Curt.  212,  Fed.  Cas.  No.  12,421.  These 
were  aU  cases  of  attachment,  and  of  Jurisdic- 
tion asserted  in  the  state  courts  through  the 
levy  of  the  writs.  The  two  last  cited  were 
satisfactorily  disposed  of  in  Goldey  v.  Morn- 
ing News. 

In  Pollard  v.  Dwlght  it  appears  that  the 
objection  that  the  circuit  court  liad  no  Juris- 
diction, "the  plaintiffs  being  citizens  of  Mas- 
sachusetts and  Connecticut,  and  the  defend- 
ants citizens  of  Virginia,  not  found  in  the  dis- 
trict of  Connecticut"  was  not  raised  hi  the  cir- 
cuit court,  but  for  the  first  time  in  the  assign- 
ment of  errors  after  Judgment  in  that  court; 
and  it  was  accordhagly  held  that  "by  appear- 
ing to  the  action,  the  defendants  in  the  court 
below  placed  themselves  precisely  in  the  situ- 
ation hi  which  they  would  have  stood,  bad 
process  been  served  upon  them,  and  conse- 
quently waived  all  objections  to  the  nonserv- 
ice  of  process." 

The  Judgment  of  the  circuit  court  of  ap- 
peals is  reversed.  The  Judgment  of  the  cir- 
cuit court  is  also  reversed,  and  the  cause  re- 
manded to  that  court  with  directions  to  grant 
a  new  trial,  sustain  the  motion  to  set  aside 
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the  service  of  the  declaration  and  role  to 
plead,  and  dismiss  the  action. 
Ordered  acocrdlngly. 

Mr.    Justice    BREWER   and    llr.    Justice 
PECKHAM  dissented. 


CL9i  u.  S.  454) 

CHIOAGO  A  N.  W.  BY.  00.  t.  CITY  OF 
CHICAGO. 
(November  80,  1880.) 
No.  11. 
▲pfbals  fsoh  Stats  Coubts— Fbdssal  Qussnox. 
The  snpreme  court  of  the  United  States 
has  no  jnrisdiction  to  review  the  final  jadgment 
of  the  supreme  conrt  of  a  state,  and  to  deter- 
mine whether  it  is  in  derogation  of  a  right  pro- 
tected by  the  federal  constitution,  unless  it  ap- 
pears from  the  record  that  the  party  against 
whom  the  judgment  was  rendered  specially  set 
iq>  or  claimed  such  right  in  the  state  court. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Illinois. 

E.  B.  Osbom,  for  plalntlft  In  error.    John 
eS.  Miller,  for  defendant  In  error. 

IS 

7  •  Mr.  Justice  HARLAN  delivered  the  opin- 
ion of  the  court 

This  was  a  proceeding  instituted  by  the 
dty  of  Chicago  In  the  circuit  court  of  Cook 
county,  IlL,  for  the  condemnation  of  certain 
real  estate.  The  object  of  the  proposed  con- 
demnation was  to  open  West  Taylor  street, 
In  that  city. 

The  Chicago  &  Northwestern  Railway 
Company  and  the  Chicago,  St  Louis  &  Pitts- 
burg Railroad  Company,  being  the  owners  of 
the  property,  appeared  and  filed  a  cross  peti- 
tion. In  which  they  alleged: 

"That  In  addition  to  the  land  described  In 
the  above-entitled  cause,  which  will  be  taken 
for  the  opening  of  the  street  mentioned  in 
said  petition,  they  are  the  owners  of  lands 
on  each  side  of  the  said  strip  of  land  to  be 
taken  for  said  street,  which  land  Is  used  by 
them  as  a  right  of  way  for  their  railroad 
tracks  necessary  In  the  carrying  on  of  their 
railroad  business;  that  the  taking  of  the  said 
strip  of  land  mentioned  In  said  petition  for 
the  opening  of  said  street  will  damage  the 
other  land  owned  by  said  companies,  and 
used  by  them  as  right  of  way  for  their  main 
tracks  through  the  city  of  Chicago,  and  for 
side  tracks  used  by  them  in  carrying  on  their 
business  as  common  carriers. 

"That  the  taking  of  said  land,  and  the 
opening  of  said  street  will  interrupt  the 
business  of  your  cross  petitioners. 

"Your  cross  petitioners  further  show  that 
the  taking  of  said  land,  and  the  opening  of 
^sald  street  across  the  same,  will  necessitate 
e  the  construction  by  your  cross  petitioners  of 
•  approaches  Mo  such  crossings,  the  planking 
of  their  tracks,  the  draining  of  the  side  cross- 
ings and  the  adjoining  land  owned  by  said 
petitioners,  the  erection  of  gates  at  said 
eroeslng,  and  the  keeping  of  a  flagman  there- 
at all  of  which  will  cause  the  said  cross  pe- 
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titloners  great  expense,  to  the  great  dam- 
age of  your  cross  petitioners. 

"Wherefore  your  cross  petitioners  say  that 
the  damage  to  your  cross  petitioners,  to  their 
business,  and  to  the  lands  of  your  cross  pe- 
titioners not  proposed  to  be  taken  in  the  said 
petition,  and  all  damages  caused  by  the  open- 
ing of  said  street  and  the  taking  of  said 
lands  therefor,  be  assessed  as  by  the  stat- 
ute In  such  case  made  and  provided." 

By  consent  of  the  parties,  entered  of  rec- 
ord, the  cause  was  tried  by  the  court  with- 
out the  Intervention  of  a  Jury.  The  court 
found  and  adjudged  that  the  Just  compensa- 
tion to  be  paid  by  the  city  for  the  taking  of 
the  property  described  for  the  opening  of 
West  Taylor  street  was  one  dollar. 

Thereupon  the  Chicago  &  Northwestern 
Ballway  Company  moved,  without  stating 
the  grounds  for  Its  motion,  that  a  new  trial 
be  awarded.  That  motion  was  overruled, 
the  company  excepting;  and  It  was  adjudged 
and  decreed  "that  the  sum  of  money  award- 
ed by  the  court  by  its  finding  to  the  owner 
of  said  lot,  piece,  or  parcel  of  land  and  prop- 
erty Is  a  Just  compensation  and  the  value 
thereof  for  the  taking  and  damaging  said 
lot,  piece,  or  parcel  of  land  and  property  by 
the  proposed  public  Improvement  mentioned 
In  said  petition,  and  the  said  owner  shall  ac- 
cept from  said  city  of  Chicago  such  sum  as 
so  awarded  on  account  of  the  lot,  piece,  or 
parcel  of  land  and  property  so  owned  by  It 
all  of  said  lot,  piece,  or  parcel  of  land  and 
property  being  in  the  city  of  Chicago,  coun- 
ty of  Cook,  and  state  of  Illinois;  and  that 
upon  payment  into  this  court  by  the  said  city 
of  Chicago  of  the  said  sum  of  money  for 
the  use  of  the  owner  of  the  said  lot  piece,  or 
parcel  of  land  and  property,  or  upon  proof 
made  to  or  before  the  court  that  the  said 
sum  of  money  has  been  paid  to  the  owner  of 
said  lot,  piece,  or  parcel  of  land  or  property, 
the  said  city  of  Chicago  shall  have  the  right 
at  any  time  thereafter  to  take  possession  of ^^ 
and  damage  the  property  In  respect  to  which » 
*such  compensation  shall  have  been  paid  or? 
deposited.*'  The  company  excepted  to  the  en- 
try of  that  Judgment 

Upon  appeal  to  the  supreme  court  of  Illi- 
nois the  Judgment  was  affirmed.  29  N.  B. 
1109. 

This  court  has  no  authority  to  review  the 
final  Judgment  of  the  highest  court  of  a  state 
In  which  a  decision  of  the  case  could  be  had, 
and  to  determine  whether  that  Judgment  is 
in  derogation  of  a  title,  right  privilege,  or 
immunity  protected  by  the  constitution  of 
the  United  States,  unless  the  party  against 
whom  such  Judgment  was  rendered  "special- 
ly set  up  or  claimed"  such  right  under  that 
Instrument     Rev.  St  U.  S.  §  709. 

It  is  assigned  in  this  court  for  error  that 
the  Judgment  of  the  court  of  original  Juris- 
diction had  the  effect  to  deprive  the  railroad 
company  of  its  property  without  due  process 
of  law,  in  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  Statef  J  p 
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But  the  record  does  not  show  that  the  com- 
pany specially  set  up  or  claimed  In  the  state 
courts,  or  either  of  them,  any  right  uader 
the  constitution  of  the  United  States.  It  does 
not  appear  that  the  attention  even  of  the 
trial  court  was  called  to  the  fact  that  the 
company,  in  any  form  or  for  any  purpose,  in- 
voked the  protection  of  that  instrument  Nor 
does  it  appear  from  the  record  that  any  fed- 
eral Vight  was  specially  set  up  or  claimed  in 
the  supreme  court  of  the  state.  The  assign- 
ments of  error  in  the  latter  court  are  that 
the  circuit  court  erred  in  finding  that  the 
company  "was  not  entitled  to  any  compensa- 
tion for  the  land  taken  in  said  proceeding." 
In  finding  that  the  just  compensation  to  the 
company  "was  not  more  than  one  dollar,"  In 
failing  to  allow  it  "any  sum  as  damages 
sustained  by  it  in  the  operation  of  its  road 
and  to  Its  property  caused  by  the  taking  of 
the  land  in  the  petition  described,"  and  that 
the  amount  awarded  as  Just  compensation 
was  "grossly  Inadequate." 

In  view  of  these  assignments  of  error.  It  Is 
not  strange  that  the  supreme  court  of  Illinois 
made  no  reference  in  its  opinion  to  the  clause 
of   the   constitution   of   the    United   States 
which,  in  this  court  for  the  first  time,  is 
-jQ  Invoked  to  sustain  the  proposition  that  the 
5  company's  property  has  been  taken  without 
•  due  process  of  law.    It  disposed  of  the  case 
upon  general  principles  of  law,  and  does  not 
appear  to  have  considered  It  with  reference 
to  any  provision  of  the  constitution  of  the 
United  States.    At  any  rate,  as  the  compa- 
ny did  not  specially  set  up  or  claim  any 
right,  title,  privilege,  or  Immunity  under  the 
constitution  of  the  United  States,  this  court 
Is  without  jurisdiction   to  revew  the  final 
judgment  of  the  state  court. 
The  writ  of  error  Is  therefore  dismissed. 
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MISSOURI  PAC.  RY.  CO.  v.  STATE  OP 

NEBRASKA  ex  rel.  BOARD  OF 

TRANSPORTATION. 

(November  80,  1896.) 

No.  1. 

Constitutional  Law—Takino  Pkopbrtt  without 
Dub  Pkocbss  op  Law— Railway  Companies. 
An  order  made  by  a  state  court,  under  au- 
thority of  statute,  requiring  a  railroad  company 
to  surrender  a  portion  of  its  right  of  way  to 
private  indiYidualF,  as  a  site  for  an  elevator  to 
be  erected  and  maintained  by  such  individuals 
for  their  own  benefit,  amounts  to  a  taking  of 
private  property  by  the  state  without  due  pro- 
cess of  law.  45  N.  W.  785,  29  Neb.  550,  re- 
versed. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

This  was  a  writ  of  error  to  review  a  judg- 
ment of  the  supreme  court  of  the  state  of 
Nebraska  awarding  a  writ  of  mandamus  to 
compel  the  Missouri  Pacific  Railway  Com- 
pany, a  coi-poratlon  of  Nebraska,  to  comply 
with  an  order  of  the  Nebraska  state  boaixi 
of  transportation  which  directed  the  compa- 


ny to  grant  to  John  W.  Hollenbeck  and  oth- 
ers the  right  and  privilege  of  erecting  an 
elevator  upon  the  grounds  of  the  railway 
company  at  its  station  at  Blmwood. 

By  the  constitution  of  Nebraska  of  1875,^ 
art,  11,  8  4,  "Railways  heretofore  constructed  = 
or  that  may  hereafter  be^constructed  in  this* 
state  are  hereby  declared  public  highways, 
and  shall  be  free  to  all  persons  for  the  trans- 
portation of  their  persons  and  property  there- 
on, under  such  regulations  as  may  be  pre- 
scribed by  law.  And  the  legislature  may 
from  time  to  time  pass  laws  establishing  rea- 
sonable maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on 
the  different  railroads  in  this  state."  And  by 
section  7,  "The  legislature  shall  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimi- 
nation and  extortion  In  all  charges  of  ex- 
press, telegraph  and  railroad  companies  in 
this  state,  and  enforce  such  laws  by  ade- 
quate penalties,  to  the  extent,  if  necessary 
for  that  purpose,  of  forfeiture  of  their  prop- 
erty and  franchises." 

The  state  board  of  transportation  was  cre- 
ated by  the  statute  of  Nebraska  of  March  31, 
1887,  c.  60,  entitled  "An  act  to  regulate  rail- 
roads, prevent  unjust  discrimination,"  etc., 
which  took  effect  July  1,  1887,  and  was  very 
similar  to  the  act  of  congress  of  February 
4,  1887.  c.  104,  regulating  interstate  com- 
merce (24  Stat.  279),  except  in  applying  only 
to  commerce  within  the  state.  The  material 
provisions  of  the  Nebraska  statute  are  copied 
in  the  margln.i 


1  Section  1.  The  provisions  of  this  act  shall 
apply  to  any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers  or 
property  by  railroad,  under  a  common  control, 
management  or  arrangement  for  a  continuous 
carriage  or  shipment  from  any  point  in  the  state 
of  Nebraska  to  any  other  point  in  said  state. 
The  term  "railroad,"  as  used  in  this  act,  shall 
include  the  road  in  use  by  any  corporation  oper- 
ating a  railroad,  whether  owned  or  operated  un- 
der a  contract,  agreement  or  lease;  and  the 
term  "transportation'*  shall  include  all  instru- 
mentalities of  shipment  or  carriage.  All  char- 
ges made  for  any  service  rendered  or  to  be  ren- 
dered In  the  transportation  of  passengers  or 
property  as  aforesaid,  or  in  connection  there- 
with, or  for  the  receiving,  delivery,  storage  or 
handling  of  such  property,  shall  be  reasonable 
and  just:  and  eveiy  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  de- 
clared to  be  unlawful. 

Sec.  2.  If  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  directly  or  indirectly, 
by  any  special  rate,  rebate,  drawback  or  other 
device,  charge,  demand,  collect  or  receive  from 
■any  person  or  persons  a  greater  compensation 
for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passeiipers  or  property, 
subject  to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects  or  re<'oives  from  any 
other  person  or  persons  for  doing  for  him  or 
them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under 
substantially  similar  circumstances  and  condi- 
tions, such  common  carriers  Bhnll  be  d«*enied 
guilty  of  unjust  discrimination,  which  is  hereby 
prohibited  and  declared  to  he  unlawful. 

Sec.  3.  It  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to 
make  or  give  any  preference/or  advantage  to 
Digitized  by  VJv 
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?  *0n  October  9,  18S9,  there  was  presented 
to  the  Nebrajska  state  board  of  transporta- 
tion a  complaint  in  these  terms: 

"^The  petition  and  complaint  of  John  W. 
Hollenbeck,  Cyrelius  Lemasters,  John  W. 
Miller,  John  Hayes,  Charles  Hall  and  others, 
trading  nnder  the  name  of  the  Elmwood 
Farmers'   Alliance,    No.   365,   of   Blmwood, 

9  Cass  county,  Nebraska,  respectively  repre-. 

^sents: 

•  * ''First  That  the  petitioners  and  complain- 
«^nts  are  now,  and  have  for  many  years  been, 

I,  extensive  raisers  of  corn,  wheat,  oats  and 

o  other  cereals,  and  that  large  quantities  of 

»  said  cereals* have  been  marketed  in  sea- 
sons past,  and  that  large  quantities  are 
now  ready  for  the  markets;  that  the  sev- 
eral farms  and  leaseholds  of  the  petitioners 
are  situated  near  Elmwood,  in  Cass  county, 
Nebraska. 

any  particnlar  person,  compaDy,  firm,  corpora- 
tion or  locality,  or  any  particular  description  of 
traflSc.  in  any  respect  wnatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corpora- 
tion or  locality,  or  any  particular  description  of 
traffic,  to  any  prejudice  or  disadvantage  in  any 
respect  whatsoever.  Every  common  carrier 
subject  to  the  provisions  of  this  act  shall,  ac- 
cording to  their  respective  powers,  afford  all 
reasonable,  proper  and  equal  facilities  for  the 
interchange  of  trattic  between  their  respective 
lines,  and  for  the  receiving,  forwarding  and  de- 
livering of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  there- 
with, and  shall  not  discriminate  in  their  rates 
and  charges  between  such  contracting  lines; 
but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  track 
or  terminal  facilities  to  another  carrier  engaged 
in  like  business. 

Sec.  17.  Said  board  shall  have  the  general 
supervision  of  all  railroads  operated  by  steam  in 
the  state,  and  shall  inquire  into  any  neglect  of 
duty  or  violation  of  any  of  the  laws  of  this  state 
by  railroad  corporations  doing  business  in  this 
state,  or  by  any  officer,  agent  or  employ^  of  any 
railroad  corporation  doing  business  in  this  state; 
and  shall  from  time  to  time  carefully  examine 
and  inspect  the  condition  of  each  railroad  in 
this  state,  and  its  equipments  and  manner  of 
the  conduct  and  rjanngement  of  the  same,  with 
reference  to  the  public  safety,  interest  and  con- 
veniences. It  shall  carefully  investigate  any 
complaint  made  in  writing,  and  under  oath, 
concerning  any  lack  of  facilities  or  accommoda- 
tions furnished  by  any  railroad  corporation  do- 
ing business  in  this  state,  for  the  comfort,  con- 
venience and  accommodation  of  individuals  and 
the  public;  or  any  unjust  discrimination  against 
either  any  person,  firm  or  corporation,  or  locali- 
ty, either  in  rates,  facilities  furnished,  or  other- 
wise; and  whenever,  in  the  judgment  of  said 
board,  any  repairs  are  necessary  upon  any  por- 
tion of  the  road,  or  upon  any  stations,  depots, 
station-houses  or  warehouses,  or  upon  any  of 
the  rolling  stock  of  any  railroad  doing  business 
in  this  state,  or  additions  to,  or  any  changes  in 
its  rolling  stock,  stations,  dei)ots,  station-houses 
or  warehouses  are  necessary  in  order  to  secure 
the  safety,  comfort,  accommodation  and  con- 
venience of  the  public  and  individuals,  or  any 
change  in  the  mode  of  conducting  its  business  or 
operating  its  road  is  reasonable  and  expedient 
in  order  to  promote  the  security  and  accom- 
modation of  the  public,  or  in  order  to  prevent 
unjust  discriminations  against  either  persons 
or  places,  it  shall  make  a  finding  of  the  facts, 
una  an  order  requiring  said  railroad  corporation 
to  make  such  repairs,  improvements  or  addi- 
tions to  its  rolling  stock,  road,  stations,  depots 
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"Second.  That  the  Missouri  Pacific  Rail- 
way Company  is  a  common  carrier,  engaged 
in  the  transportation  of  passengers  and  prop- 
erty by  railroad  under  a  common  control, 
management,  or  arrangement  for  a  continu- 
ous carriage  or  shipment  through  Elmwood 
aforesaid. 

"Third.  That  the  said  defendant  railroad 
company  is  the  owner  of  the  right  of  way 
and  depot  grounds  bordering  the  main  and 
side  tracks  of  the  defendant  company,  upon 
which  are  located  the  station  houses  and  oth- 
er shipping  facilities  connected  with  the 
transportation  originating  at  or  destined  to 
Elmwood  station  aforesaid;  that  the  com- 
plainants aforesaid  did  make  a  written  ap- 
plication to  the  general  manager  of  the  de- 
fendant company  for  a  location,  on  the  right 
of  way  at  Elmwood  station  aforesaid,  for 
the  erection  of  an  elevator  of  sufficient  ca- 

or  warehouses,  or  to  make  such  changes,  either 
in  the  manner  of  conducting  its  business  or  in 
the  manner  of  operating  its  road,  as  such  board 
shall  deem  proper,  reasonable  and  expedient: 
and  said  finding  shall  be  entered  in  a  record 
kept  for  that  purpose,  and  said  board  shall  cause 
a  copy  of  the  same  to  be  served  on  said  railroad 
corporation  by  any  sheriff  or  constable  in  this 
state,  in  the  same  manner  as  a  summons  is  re- 
quired to  be  served,  and  shall  also  transmit  to 
the  person,  firm  >r  corooration  interested,  a 
copy  of  the  same.  Saia  railroad  corporation 
shall,  within  ten  days  after  being  served  with 
a  copy  of  said  finding  and  order,  show  cause,  if 
any  it  has,  why  it  should  not  comply  with  said 
order,  by  filing  with  said  board  an  answer,  ver- 
ified in  the  same  manner  as  pleadings  of  fact 
in  the  district  court  are  required  to  be  verified. 
If  no  answer  shall  be  filed  as  aforesaid,  then 
such  finding  and  order  shall  be  final  and  conclu- 
sive as  against  said  railroad  corporation.  Up- 
on the  filing  of  any  answer  as  provided  for  in 
this  section,  the  said  board  shaU  set  a  day,  not 
exceeding  thirty  days  from  the  date  of  the  fiUui; 
of  such  answer,  for  the  hearing  of  the  matter, 
and  shall  notify  said  railroad  company,  or  any 
other  person  or  persons  or  corporations  inter- 
ested, of  the  time  so  fixed,  and  the  place  of  hear- 
ing tne  same;  and  shall  cnrefnlly  and  fuUy  in- 
vestigate the  matter,  and  for  that  purpose  may 
subpoena  witnesses,  and  compel  their  att(»nd- 
ance,  and  the  productions  of  any  books  or  papera, 
in  the  same  manner  as  the  courts  of  law  of  this 
state  may  do.  After  a  full  investigation  of  the 
matter,  said  board  shall  again  make  a  fiiuHng  of 
the  facts,  and  make  such  an  order  as  it  mny 
deem  just  in  the  premises.  If  said  railroad  shall 
refuse  or  neglect  to  comply  with  such  order,  tlu» 
board  shall  order  the  attorney  general  or  tlio 
county  attorney  of  the  proper  county  to  insti- 
tute a  suit  to  compel  such  railroad  company  to 
comply  with  such  order;  and  it  shall  l)e  tin* 
duty  of  the  attorney  general,  or  the  county  at- 
torney of  the  proper  county,  at  the  request  of 
the  board  or  any  person  interested  in  any  sik.-Ij 
order  or  finding,  to  apply  to  the  supreme  court, 
or  to  the  district  court  of  any  county  throiitrli 
or  into  which  its  line  of  road  may  run,  in  tlio 
name  of  the  state  and  on  the  relation  of  said 
board,  for  a  writ  of  mandamus  to  compel  such 
railroad  company  to  comply  with  such  order: 
and  upon  the  hearing  of  any  such  cause  such 
finding  and  order  shall  be,  as  against  such  rail- 
road company,  prima  facie  evidence  of  the  rea- 
sonableness of  such  order,  and  of  the  necessity 
of  such  repairs,  changes,  additions  or  imp^ov^^ 
ments,  or  other  matters  in  such  order  required 
to  be  done  or  omitted.  Neb.  Laws  1887,  pp. 
541,  542,  555,  558  (Comp.  St  1895,  pp.  779,  780, 
785,  780), 
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padty  to  store  from  time  to  time  the  cereal 
products  of  the  farms  and  leaseholds  of  com- 
plainants aforesaid,  as  well  as  the  products 
of  other  neighboring  farms;  that  the  appli- 
cation aforesaid  was  refused  by  the  general 
manager  of  the  defendant  company  afore- 
said. 

"Fourth.  That  the  eleyators  now  located 
on  the  right  of  way  of  the  defendants  afore- 
said at  Elmwood  station  aforesaid  are,  dur- 
ing certain  seasons  of  the  year,  wholly  in- 
suf&cient  in  affording  a  market  for  the  cere- 
als of  the  complainants  and  others  desirous 
of  marketing  their  grain. 

"Fifth.  That  the  refusal  of  the  defendant 
railroad  company  to  lease  a  location  for  an 
elevator  as  aforesaid  is  in  contravention  of 
the  provisions  of  an  act  of  the  legislature 
entitled  'An  act  to  regulate  railroads,  pre- 
vent unjust  discrimination,'  etc.,  approved 
March  31,  1887,  in  that: 

"(a)  The  said  refusal  is  an  unjust  discrim- 
ination. 

"(b)  The   said   Missouri    Pacific  Railway 
Company,  by  the  refusal  aforesaid,  is  sub- 
jecting the  complainants  aforesaid  to  an  un- 
due  and   unreasonable  prejudice   and   dis- 
iQ  advantage,   in   respect  to  traffic   facilities, 
^over  other  localities. 

•  ^''(c)  The  said  Missouri  Pacific  Railway 
Company,  by  the  refusal  aforesaid,  is  giv- 
ing an  undue  and  unreasonable  preference 
and  advantage  to  Adams  &  Gilbert  and  Eells 
Bros.,  owners  of  the  elevators  located  at 
Elmwood,  on  the  right  of  way  of  the  defend- 
ant, by  permission  of  the  said  Missouri  Pa- 
cific Railway  Company. 

"Wherefore  the  petitioners  pray  that  the 
defendants  may  be  required  to  answer  the 
charges  herein,  and  that,  after  due  hearing 
and  investigation,  an  order  be  made  com- 
manding the  defendants  to  cease  and  desist 
from  said  violations  of  the  act  of  the  legis- 
lature entitl'3d  'An  act  to  regulate  railroads,' 
etc.,  and  for  such  other  and  further  relief  as 
the  board  of  transportation  may  deem  nec- 
essary in  the  premises." 

On  the  same  day,  the  board  of  transporta- 
tion issued  an  order  to  the  railway  company 
to  show  cause  why  the  prayer  of  the  com- 
plaint should  not  be  granted;  and  on  Oc- 
tober 19,  1889,  the  railway  company  filed  an 
answer,  admitting  its  ownerphip  of  the  right 
of  way  and  depot  grounds  at  Elmwood,  de- 
scribed in  the  complaint,  and  its  refusal  to 
allow  the  petitioners  to  erect  an  elevator  on 
the  side  track  there,  and  that  there  were 
two  elevators  now  upon  that  track,  and  al- 
leging that  those  two  elevators  were  suffi- 
cient to  transact  the  business  at  Elmwood, 
and  that  there  was  no  room  there  for  an- 
other elevator,  without  purchasing  an  addi- 
tional light  of  way  and  extending  its  track, 
and  that  this  was  the  only  reason  for  the 
refusal;  and  denying  all  the  other  allega- 
tions of  the  complaint. 

On  December  13,  1889,  the  board  of  trans- 
portation, after  a  hearing,  at  which  evidence 


and  arguments  were  submitted  on  behalf  of 
both  parties,  made  the  following  findings 
and  order: 

"This  case  and  complaint  having  been 
heard  by  the  board  ui)on  the  pleadings,  evi- 
dence, and  argument  of  counsel,  the  board 
finds  as  follows: 

"Fh»t  That  the  defendant  has  all  its  side 
tracks  within  the  limits  of  its  right  of  way 
and  depot  grounds  at  the  said  station  of 
Elmwood.  ^ 

"Second.  That  there  are  only  two  eleva-§ 
tors  at  said  station*of  Elmwood,  having  the* 
combined  capacity  of  ten  thousand  bushels, 
and  that  said  elevators  are  insufficient  to 
handle  the  grain  shipped  at  said  station,  and 
that  the  owners  and  operators  thereof  have 
entered  into  a  combination,  and  do  combine 
and  fix  the  prices  of  grain,  and  prevent  com- 
petition in  the  purchase  price  thereof,  and 
that  there  are  not  sufficient  facilities  for  the 
handling  and  shipping  of  grain  at  said  sta- 
tion. 

"Third.  That  it  is  necessary  for  the  con- 
venience of  the  public,  patrons  and  shippers 
of  grain  of  said  railroad  company,  that  an- 
other elevator  be  erected  and  operated  at 
said  station. 

"Fourth.  That  the  defendant  has  permitted 
two  elevators  to  be  erected  upon  its  grounds 
at  said  station,  and  that  the  same  are  now 
being  operated,  and  that  the  said  defendant 
has  refused  to  grant  the  same  privilege  to 
the  complainant. 

"Fifth.  That  an  elevator  is  necessary  for 
the  shipment  of  grain  by  railroad,  and  that, 
by  reason  of  the  side  track  being  placed 
within  the  right  of  way  and  depot  grounds, 
the  plaintiff  cannot  ship  grain  without  build- 
ing its  elevator  upon  the  grounds  of  the  de- 
fendant. 

"Sixth.  That  there  is  room  upon  the  gounds 
of  the  defendant  at  said  station  for  another 
elevator  without  materially  interfering  with 
the  operation  of  said  railroad,  and  the  build- 
ing of  the  elevator  by  the  plaintiffs  upon 
said  ground  will  not  materially  affect  the  de- 
fendant in  the  use  of  its  grounds,  or  be  an 
unreasonable  burden  to  the  defendant 

"Seventh.  That  granting  of  the  right  and 
privilege  by  the  defendant  to  the  elevators 
now  standing  upon  its  right  of  way  and 
depot  grounds  at  said  station,  and  refusing 
to  grant  the  same  right  and  privilege  to  the 
complainant,  is  an  unjust  and  unreasonable 
discrimination  against  the  complainant,  un- 
der the  circumstances  of  this  case. 

"Eighth.  That  the  said  respondent  has  dis- 
criminated against  the  complainant,  and  that 
it  has  unlawfully  made  and  given  a  preference 
and  advantage  to  Adams  &  Gilbert,  and  to  EeDs 
Bros.,  owners  and  operators  of  elevators  at  said 
station. 

"It  is  therefore,  by  the  board  of  transportatioQ 
of  the  state  of  Nebraska,  considered,  adjudged, 
and  ordered  that  the  respondent,  the  Missouri^ 
Pacific  Railway  Company,  shall^cease  and  dia>r 
continue  ^iar'^"»'™»*^"g  against  the  complainantp 
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anA  grant  to  said  oomplainant  the  same  facilities 
aud  privileges  as  granted  to  the  owners  and  op- 
erators of  the  elevators  now  established  at  said 
station,  and  that  said  respondent,  withhi  ten 
days  after  the  service  of  tliis  order,  grant  and 
give  to  the  complainant,  on  like  terms  and  con- 
ditions as  granted  to  the  said  Adams  &  Gilbert 
and  EeUs  Bros.,  the  right  and  privilege  of  erect- 
ing an  elevator  upon  its  grotmd  at  said  station, 
adjacent  to  said  respondent's  side  track,  at  a 
convenient  and  suitable  place  thereon,  to  wit,  at 
a  pohit  on  the  side  track  of  said  respondent  near 
the  east  terminus  of  said  aide  track,  or  some  oth- 
er suitable  and  convenient  place  on  said  side 
track,  if  the  parties  to  this  action  can  agree,  and 
that  said  respondent  grant  to  the  said  complain- 
ant all  and  equal  fadlitiea  for  the  handling  and 
shipping  of  gndn  at  said  station  which  it  grants 
and  gives  to  other  shippers  of  grain  at  said  sta- 
tion, and  cease  from  all  discrimination  or  pref- 
erences to  and  of  said  shippers  and  operators  of 
elevators  at  said  station  of  Elmwood  aforesaid." 
The  railway  company  not  having  complied 
with  that  order,  there  was  presented  to  the  su- 
preme court  of  the  state  of  Nebraska  on  Janu- 
ary 7,  1890,  a  petition  hi  the  name  of  the  state 
of  Nebradca,  at  the  relation  of  the  board  of 
transportation,  and  signed  by  the  attorney  gen- 
eral of  the  state,  setting  forth  the  proceedings 
and  order  of  the  board  of  transportation,  and 
prayliig  for  a  writ  of  mandamus  to  the  railvray 
company  to  conq)el  them  to  comply  with  that 
order. 

To  this  petition  for  a  mandamus  the  railway 
company  filed  an  answer,  setting  up  the  same 
defenses  as  before  the  board  of  transportation, 
and  relying  upon  the  provisions  of  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  which  prohibit  any  state  to  de- 
priTe  any  person  of  property  without  due  pro- 
cess of  law,  or  to  deny  to  any  person  within 
lis  Jariadiction  the  equal  protection  of  the 
lawa 

Upon  a  hearing  on  this  petition  and  answer, 
the  supreme  court  of  Nebraska  on  Biay  13, 
1S90,  '^found  the  issues  in  favor  of  the  relat- 
^ocs,**  and  adjudged  that,  unless  the  railway 
H  company  within  40  days  complied  with  the  or- 
•  der  of  the*tNMird  of  transportation,  a  writ  of 
mandamus  should  issue  to  compel  a  compli- 
ance with  that  order  according  to  its  terms. 
29  Neb.  550,  45  N.  W.  785.     The  railway  com- 
pany sued  out  this  writ  of  error. 

John  F.  Dillon,  for  plaintiff  in  error.  A  S. 
Churchill  and  Geo.  H.  Hastings,  for  defendant 
in  error. 

Mr.  .Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

The  arguments  in  this  case  have  taken  a 
wider  range  than  is  required  for  its  decision. 
The  material  facts,  as  assumed  by  the  court 
below,  are  as  follows: 

The  Missouri  Pacific  Railway  Company,  a 
corporation  of  the  state  of  Nebraska,  was  the 
owner  of  the  right  of  way  and  depot  grounds, 
within  which  were  its  main  and  side  tracks. 


its  stations  and  other  shipping  facilities,  at 
Elmwood,  in  that  state,  and  had  permitted 
two  elevators  to  be  erected  and  operated  by 
private  firms  on  the  side  track  at  that  station. 

John  W.  Hollenbeck  and  others  (apparently 
not  a  corporation,  but  a  voluntary  association  of 
persons  owning  fanns  and  leaseholds  in  the 
neighborhood  of  Elmwood,  upon  which  they 
raised  com,  wheat,  oats,  and  other  cereal, 
large  quantities  of  which  were  ready  for  marCet) 
made  an  application  in  writing  to  the  railway 
company  to  grant  them  "a  location  on  the  right 
of  way  at  Elmwood  station  aforesaid  for  the 
erection  of  an  elevator  of  sufficient  capacity  to 
store  from  time  to  thne  the  cereal  products  of 
the  farms  and  leaseholds  of"  the  applicants,  ''as 
well  as  the  products  of  other  neighboring 
farms."  That  application  was  refused  by  the 
railway  company. 

The  applicants  then  made  a  complaint  to  the 
board  of  transportation  of  the  state  of  Neb- 
braska,  alleging  that  the  two  elevators  ahreadyn 
built  on  the  right  of  way  of  the*  railway  com-? 
pany  at  Elmwood  station  were,  "during  certain 
seasons  of  the  year,  wholly  insufficient  in  af- 
fording a  market  for  the  cereals  of  the  complahi- 
ants  and  others  desirous  of  marketing  their 
grain,"  and  that  the  refusal  of  the  railway  com- 
pany to  grant  to  the  complainants  a  location  for 
an  elevator  was  in  violation  of  the  Nebraska 
statute  of  1887,  c.  60,  in  that  such  refusal  was 
an  unjust  discrimination,  and  that  the  rail- 
way company,  by  such  refusal,  was  subject- 
ing the  complainants  to  an  undue  and  unrea- 
sonable prejudice  and  disadvantage  in  respect 
to  traffic  facilities,  over  other  localities,  and 
was  giving  an  undue  and  unreasonable  pref- 
erence and  advantage  to  the  owners  and  oper- 
ators of  the  two  elevators  already  built  at  that 
station. 

The  board  of  transportation,  after  notice  to 
the  railway  company,  and  hearing  evidence 
and  arguments,  found  that  the  two  existing 
elevators  were  Insufficient  to  handle  the  grain 
shipped  at  Elmwood  station,  and  the  owners 
and  operators  of  those  elevators  had  entered 
into  a  combination  to  fix  the  prices  of  grahi, 
and  to  prevent  comi)etition  in  the  price  there- 
of, and  there  were  not  sufficient  facilities  for 
the  handling  and  shipping  of  grain  at  that 
station;  that  it  was  necessary  for  the  con- 
venience of  the  public  that  another  elevator 
should  be  erected  and  operated  there;  that,  by 
reason  of  the  side  track  being  placed  within 
the  right  of  way  and  depot  grounds,  the  com- 
plainants could  not  ship  grain  without  build- 
ing their  elevator  upon  the  grounds  of  the 
railway  company;  that  there  was  room  upon 
those  grounds  for  another  elevator,  without 
materially  interfering  with  the  operation  of  the 
railroad,  and  the  building  of  an  elevator  there- 
on by  the  complainants  would  not  materially 
affect  the  railway  company  in  the  use  of  its 
grounds,  or  be  an  unreasonable  burden  to  it; 
and  that  the  granting  by  the  railway  compa^ 
of  the  right  and  privilege  to  the  owners  of 
the  two  elevators  now  standing,  and  refusing 
to  grant  the  like  right  and  privilege  to  tha 
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'  complainants,  was  an  unjual  and  unreason- 
abLe  dlacriminatioii  against  the  complainants, 
and  unlawfully  gave  a  preference  and  adyan- 

^tage  to  tbe  ownen  of  the  two  existing  ele- 

5  raters. 

•  The  board  of  transportation  thereupon  or- 
dered that  the  railway  company,  within  10 
days,  grant  to  the  complainants,  on  like  terms 
and  conditions  as  granted  to  the  owners  of  the 
two  existing  elevators,  the  right  and  privilege 
of  erecting  an  elevator  upon  its  grounds,  and 
adjacent  to  its  track,  at  a  point  specified  in 
the  order,  or  at  some  other  suitable  and  con- 
venient place,  if  the  parties  could  agree,  and 
grant  to  the  complainants  all  and  equal  facili- 
ties for  the  handling  and  shipping  of  grain  at 
that  station  which  it  granted  to  other  shippers 
of  grain  there,  and  cease  from  all  discrimina- 
tion or  preference  to  and  of  shippers  and  op- 
erators of  elevators  at  that  station. 

The  railway  company  not  having  complied 
with  the  order,  the  supreme  court  of  the  state, 
upon  a  petition  in  the  name  of  the  state,  at 
the  relation  of  the  board  of  transportation,  for 
a  mandamus,  and  an  answer  thereto  and  hear- 
ing thereon,  found  the  issues  in  favor  of  the 
relators,  and  adjudged  that  unless  the  railway 
company,  within  40  days,  complied  with  the 
order  of  the  board  of  transportation,  a  writ  of 
mandamus  should  issue  to  compel  compliance 
with  that  order  according  to  its  terms.  In 
the  opinion  of  the  court,  it  was  said,  'The 
correctness  of  the  findings  of  the  board  is  not 
seriously  questioned,  but  its  power  to  moke 
such  findings  and  order  is  denied."  29  Neb. 
556.  45  N.  W.  787. 

The  statute  of  Nebraska  of  1887,  c.  60,  f§ 
1-3,  prohibits,  and  declares  to  be  unlawful, 
all  unjust  and  unreasonable  charges  made  by 
a  railroad  company  for  any  services  rendered 
in  the  transportation  (which  includes  all  in- 
strumentalities of  shipment  or  carriage)  of  pas- 
sengers or  property,  or  in  connection  there- 
with, or  for  the  receiving,  delivering,  storage, 
or  handling  of  such  property.  The  demanding 
or  collecting,  directly  or  indirectly,  by  a  rail- 
road company,  from  any  person,  of  a  greater 
compensation  for  such  service  than  it  de- 
mands or  collects  from  any  other  person  for 
a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under 
substantially  similar  circumstances  and  condi- 
tions, is  declared  to  be  unjust  discrimination. 
It  is  also  made  unlawful  to  give  any  prefer- 
ence  or  advantage  to,  or  to  subject  to  any  prej- 

Hudice  or  disadvantage,  any  particular  person, 

T  company,  firm,  corporation,  or  locality,  or*any 
particular  description  of  traffic,  in  any  re- 
spect whatsoever;  and  railroad  companies  are 
required,  according  to  their  respective  powers, 
to  afford  all  reasonable,  proper,  and  equal  fa- 
cilities for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and 
those  connecting  therewith,  and  not  to  dis- 
criminate in  their  rates  and  chaiges  between 
such  contracting  lines. 


By  section  17,  upon  complaint  In  writing- 
concerning  any  lack  of  facilides  or  accommo- 
dations furnished  by  a  railroad  company  for 
the  comfort,  convenience,  and  accommodation 
of  indiyiduals  and  the  public,  or  concerning 
any  unjust  discrimination  against  any  person, 
firm,  corporation,  or  locality,  either  in  rates, 
facilities  furnished,  or  otherwise,  the  board  of 
transportation,  whenever,  in  its  Judgment,  any 
repairs  of,  or  additions  to,  or  changes  in,  any 
portion  of  the  road,  rolling  stock,  stations,  de- 
pots, station  houses,  or  warehouses  of  a  rail- 
road company,  are  necessary  in  ord^  to  secure 
the  safety,  comfort,  accommodation,  and  con- 
venience of  the  public  and  individuals,  or  any 
change  in  the  mode  of  conducting  its  busi- 
ness is  reasonable  and  expedient  in  order  to 
promote  the  security  and  accommodation  of 
the  public,  or  to  prevent  unjust  discrimination 
against  perscms  or  places,  is  directed  to  order 
the  railroad  company  to  make  such  repairs, 
additions,  or  changes. 

The  supreme  court  of  Nebrasica  has  con- 
strued this  statute  as  authorizing  the  board  of 
transportation  to  make  the  order  questioned  in 
this  case,  which  required  the  railroad  company 
to  grant  to  the  relators  the  right  to  erect  an 
elevator  upon  its  right  of  way  at  Elmwood 
station,  on  the  same  terms  and  conditions  on 
which  It  had  already  granted  to  other  persons 
rights  to  erect  two  elevators  thereon.  The 
construction  so  given  to  the  statute  by  the 
highest  court  of  the  state  must  be  accepted  hy 
this  court,  in  Judging  whether  the  statute  con- 
forms to  the  constitution  of  the  United  States. 
Chicago,  etc.,  Ry.  Co.  v.  Minnesota,  IM  U.  S. 
418,  456,  10  Sup.  Ct.  462,  702;  lUUiols  Cent. 
R.  Co.  V.  Illinois.  163  U.  S.  142.  152,  16  Sup. 
Ct.  1096. 

A  railroad  corporation  doubtless  holds  its^ 
station  grounds,  tracks  and  right  of  way  as  j 
its  private  property,  but  for  the*  public  use* 
for  which  it  was  incorporated,  and  may,  in 
its  discretion,  permit  them  to  be  occupied  by 
other  parties  with  structures  convenient  for 
the  receipt  and  delivery  of  freight  upon  its 
railroad,  so  long  as  a  free  and  safe  passage 
is  left  for  the  carriage  of  freight  and  pas-, 
sengers.     Railroad  Co.  v.  Richardson,  91  U. 
S.  454.     But  how  far  the  railroad  company 
can  be  compelled  to  do  so  against  its  will  is 
a  wholly  different  question. 

Upon  the  admitted  facts  of  the  case  at  bar, 
the  railroad  company  had  granted  to  two 
private  firms  the  privilege  of  erecting  ele- 
vators upon  its  right  of  way  at  Elmwood 
station,  and  had  refused  an  application  of 
other  private  persons,  farmers  in  the  neigh- 
borhood, for  the  privilege  of  erecting  on  that 
right  of  way  a  third  elevator  of  sufficient 
capacity  to  store  from  time  to  time  the  groin 
produced  upon  their  farms  and  upon  those  of 
their  neighbors,  and  has  been  ordered  by  the 
board  of  transportation,  and  by  the  supreme 
court  of  the  state,  to  grant  to  the  applicants 
a  location  upon  Its  right  of  way  for  the  pur- 
pose of  erecting  thereon  such  an  elevator, 
upon  the  like  terms  and  conditions  as  in  ita 
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grants  to  tlie  owners  of  the  two  existing  ele- 
vators. 

The  only  xmrtlcnlar  alleged  In  the  com- 
plaint, and  the  only  one»  therefore,  presented 
for  our  consideration  In  this  case.  In  which 
the  railroad  company  Is  supposed  to  have 
made  an  unjust  discrimination  against  the 
complainants,  or  to  have  subjected  them  to 
an  undue  and  unreasonable  prejudice  and 
disadvantage,  in  respect  to  traffic  facilities, 
over  other  locations,  or  to  have  given  an 
undue  and  unreasonable  preference  to  other 
persons.  Is  the  refusal  of  the  railroad  com- 
pany to  grant  to  the  complainants  a  loca- 
tion upon  its  right  of  way,  for  the  purpose 
of  erecting  an  elevator  thereon,  upon  the 
terms  and  conditions  upon  which  it  had  pre- 
viously granted  to  other  persons  similar  priv- 
ileges to  erect  two  other  elevators. 

The  record  does  not  show  what  wei'e  the 
terms  and  conditions  of  the  contracts  be- 
tween the  railroad  company  and  the  owners 
of  those  elevators,  nor  present  any  question 
as  to  the  validity  of  those  contracts. 
S  Nor  does  it  present  any  question  as  to  the 
?  power  of  the*  legislature  to  compel  the  rail- 
road company  itself  to  erect  and  maintain 
an  elevator  for  the  use  of  the  public,  or  to 
compel  it  to  permit  to  all  persons  equal  fa- 
cilities of  access  from  their  own  lands  to  Its 
tracks,  and  of  the  use,  from  time  to  time,  of 
those  tracks  for  the  purpose  of  shipping  or 
receiving  grain  or  other  freight,  as  in  Rhodes 
V.  Railroad  Co.,  34  Minn.  87,  24  N.  W.  347, 
to  Cailcago  &  N.  W.  Ry.  Co.  v.  People,  56  IIL 
365,  and  In  Hoyt  v.  RaUroad  Co.,  93  HI.  601. 

Nor  does  this  case  show  any  such  exercise 
of  the  legislative  power  to  regulate  the  con- 
duct of  the  business,  or  the  rate  of  tolls,  fees, 
or  charges,  either  of  ralh'oad  corporations  or 
of  the  proprietors  of  elevators,  as  has  been 
upheld  by  this  court  in  previous  cases.  Munn 
V.  Illinois,  94  U.  S.  113;  Chicago,  B.  &  Q. 
R.  Co.  V.  Iowa,  94  U.  S.  155;  Dow  v.  Beldel- 
man,  125  U.  S.  680,  8  Sup.  Ct.  1028;  Budd  v. 
New  York,  143  U.  S.  517,  12  Sup.  Ct  468; 
Brass  v.  State  of  North  Dakota,  153  U.  S. 
3yi,  14  Sup.  Ct  857;  Covington  &  C.  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204,  213,  214.  14 
Sup.  Ct  1087;  Louisville  &  N.  R.  v.  Ken- 
tucky, 161  U.  S.  677,  696, 16  Sup.  Ct  714. 

The  order  In  question  was  not  limited  to 
temporary  use  of  tracks,  nor  to  the  conduct 
of  the  business  of  the  railway  company.  But 
it  required  the  railway  company  to  grant  to 
the  petitioners  the  right  to  build  and  main- 
tain a  permanent  structure  upon  its  right  of 
way. 

The  order  In  question  was  not  and  was  not 
claimed  to  be,  either  in  the  opinion  of  the 
court  below,  or  in  the  argument  for  the  de- 
fendant in  error  in  this  court  a  taking  of  pri- 
vate property  for  a  public  use  under  the  right 
of  eminent  domain.  -  The  petitioners  were 
merely  private  Individuals  voluntarily  asso- 
ciated together  for  their  own  benefit  They  do 
not  appear  to  have  been  incorporated  by  the 
state  for  any  public  purpose  whatever,  or  to 


have  themselves  intended  to  establish  an  ele- 
vator for  the  use  of  the  public.  On  the  con- 
trary, their  own  application  to  the  railroad 
company,  as  recited  in  their  complaint  to  the 
board  of  transportation,  was  only  "for  a  lo- 
cation, on  the  right  of  way  at  Elmwood  sta- 
tlon  aforesaid,  for  the  erection  of  an  elevatorn 
of  sufficient  capacity  to  store*  from  time  to? 
time  the  cereal  products  of  the  farms  and 
leaseholds  of  complainants  aforesaid,  as  well 
as  the  products  of  other  neighboring  farms.*' 

To  require  the  railroad  company  to  grant 
to  the  petitioners  a  location  on  its  right  of 
way  for  the  erection  of  an  elevator  for  the 
specified  purpose  of  storing  from  time  to 
time  the  grain  of  the  petitioners  and  of  neigh- 
boring farmers,  is  to  compel  the  railroad 
company,  against  its  will,  to  transfer  an  es- 
tate in  part  of  the  land  which  it  owns  and 
holds,  under  its  charter,  as  its  private  prop- 
eily  and  for  a  public  use,  to  an  association  of 
private  individuals,  for  the  purpose  of  erect- 
ing and  maintaining  a  building  thereon  tor 
storing  grain  for  their  own  benefit  without 
reserving  any  control  of  the  use  of  such  land, 
or  of  the  building  to  be  erected  thereon,  to 
the  railroad  company,  for  the  accommoda- 
tion of  its  own  business,  or  for  the  conven- 
ience of  the  public. 

This  court,  confining  itself  to  what  Is  nec- 
essary for  the  decision  of  the  case  before  it, 
is  unanimously  of  opinion  that  the  order  in 
question,  so  far  as  It  required  the  i-allroad 
corporation  to  surrender  a  part  of  its  land  to 
the  petitioners  for  the  puipose  of  building 
and  maintaining  their  elevator  upon  it,  was, 
in  essence  and  effect,  a  taking  of  private 
property  of  the  railroad  corporation  for  the 
private  use  of  the  petitioners.  The  taking 
by  a  state  of  the  private  property  of  one  per- 
son or  corporation,  without  the  owner's  con- 
sent, for  the  private  use  of  another,  is  not  due 
process  of  law,  and  is  a  violation  of  the  four- 
teenth article  of  amendment  of  the  constitu- 
tion of  the  United  States.  Wilkinson  v.  Le- 
land,  2  Pet  627,  658;  Murray  v.  Hoboken  Co., 
18  How.  272,  276;  Loan  Association  v.  To- 
peka,  20  Wall.  655;  Davidson  v.  New  Or- 
leans, 96  U.  S.  07,  102;  Cole  v.  I^  Grange, 
113  U.  S.  1,  5  Sup.  Ct.  416;  Fallbrook  Dist. 
V.  Bradley,  164  U.  S.  112,  158,  101,  17  Sup. 
Ct.  56;  State  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
36  Mhm.  402,  31  N.  W.  365. 

Judgment  reversed,  and  case  remanded  to 
the  supreme  court  of  the  state  of  Nebraska  for 
further  proceedings  not  inconsistent  with  this 
opinion. 


a64  U.  S.  458) 
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(November  30,  1896.) 
No.  106. 

Mahitimb  Liens — Supplies  Furnishbd  on  Ordbr 
OP  Cbarteuer— Statute. 
1.  One  who  furnishes  supplies  to  a  vessel,  up- 
on order  of  the  charterer,  under  drcumstancos 
charging  him  with  knowledge  of  the  fact  thati^ 
by  the  terms  of  the  charter  party  the  charter^lV^ 
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is  to  fnrnlsh  such  stipplies,  acquires  no  lien  on 
the  Tessel  under  the  maritime  law. 

2.  St.  N.  Y.  1862,  §§  1,  2.  giving  a  lien  on  a 
vessel  for  a  debt  contracted  by  the  master,  own- 
er, or  charterer  for  supplies  furnished  in  the 
state,  for  •'fitting,  furnishing,  or  equipping"  the 
veeseL  or  for  such  provisions  and  stores  "as 
may  be  fit  and  proper  for  the  use  of  such  vessel" 
.t  the  time  they  are  furnished,  does  not  give  a 
len  on  a  foreign  vessel  for  supplies  furnished, 
upon  order  of  the  charterer,  by  one  who  at  the 
tmie  knows,  or  by  reasonable  diligence  may  as- 
certain, that  the  charterer,  by  the  terms  of  the 
charter  party,  has  undertaken  to  furnish  such 
supplies  at  his  own  cost. 

On  Writ  of  Certiorari  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

George  Bethume  Adams,  for  appellant    J. 
Parker  Kirlin  and  W.  P.  Williams,  for  ap* 
«  pellee. 

7  *Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court 

This  is  a  proceeding  in  admiralty  for  a  de- 
cree condemning  the  steamship  Kate,  an 
English  vessel,  her  boilers,  engines,  tackle, 
apparel,  and  furniture,  to  be  sold  in  satis- 
faction of  the  claim  of  the  Berwind-White 
Coal  Mining  Company,  the  libelant  herein, 
for  the  alleged  value  of  706  tons  of  coal  fur- 
nished to  and  delivered  on  board  of  that 
vessel  at  the  city  of  New  York  on  the  23d 
day  of  December,  1892. 

The  owner,  a  British  subject,  intervened, 
and  filed  an  answer  denying  the  liability  of 
the  vesseL  The  district  court  having  dis- 
missed the  libel  (56  Fed.  614),  the  cause  was 
transferred  by  appeal  to  the  United  States 
circuit  court  of  appeals.  In  which  court  cer- 
tain questions  of  law  arose,  which  were  cer- 
tified to  this  court  under  the  sixth  section  of 
the  act  of  March  8,  1881,  c  517  (26  Stat  826). 
Upon  examining  the  questions  so  certified, 
as  well  as  the  statement  of  facts  that  ac- 
cojnpanied  them,  this  court,  by  appropriate 
order,  required  the  whole  record  to  be  sent 
up,  that  the  cause  might  be  here  determined, 
as  fully  as  if  it  had  been  brought  here  for 
review  by  appeaL 

The  case  made  by  the  pleadings  and  proofs 
is  substantially  as  stated  by  the  circuit  court 
of  appeals,  and  is  as  follows: 
o  The  United  States  &  Brazil  Mail  Steamship 
5  Company,  a  New  York  corporation,  having 
•  t  place  of  business  at  the  city*of  New  York, 
owned  and  operated  vessels  plying  between 
that  city  and  ports  in  Brazil.  Coal  for  their 
u^e  was  obtained  from  the  libelant,  a  Penn- 
sylvania company,  which  was  engaged  In 
mining  and  selling  coal,  and  had  a  place  of 
business  in  the  city  of  New  York.  The  coal 
was  furnished  upon  the  order  of  the  steam- 
ship company,  and  in  each  instance  was 
charged  upon  the  libelant's  account  books  to 
that  company,  as  well  as  to  the  respective 
vessels. 

In  June,  1891,  the  steamship  company  be- 
ing indebted  to  the  libelant,  for  coal  deliv- 
ered, in  the  sum  of  $25,000,  the  latter,  for  its 
security,  filed  specifications  of  lien  against 


the  vessels,  under  a  statute  of  New  York 
providing  for  the  collection  of  demands 
against  ships  and  vessels.  Laws  N.  Y.  1862, 
p.  956,  c.  482.  Subsequently,  upon  an  ad- 
justment of  accounts  between  the  parties, 
it  was  agreed  that  the  libelant  should  con- 
tinue to  furnish  coal  to  the  vessels  of  the 
steamship  company,  and  in  its  discretion, 
and  for  its  security,  to  file  in  the  proper  of- 
fice specifications  of  lien  against  each  ves- 
sel for  the  coal  supplied  to  it  All  the  ves- 
sels for  which  the  libelant  had,  up  to  that 
time,  furnished  coal  upon  the  order  of  the 
steamship  company,  were  owned  by  that 
company.  But  shortly  thereafter  the  steam- 
ship company  began  to  employ  In  its  busi- 
ness steamers  obtained  under  time  charter 
parties.  Among  the  vessels  so  employed  was 
the  steamship  Kate. 

The  charter  party  under  which  the  steam- 
ship company  obtained  the  possession  and 
control  of  the  Kate  was  executed  December 
15,  1892.  It  contained,  among  other  condi- 
tions, the  following: 

"(1)  That  the  owners  shall  provide  and  pay 
for  all  provisions,  wages,  and  consular  ship- 
ping and  discharging  fees  of  the  captain,  of- 
ficers, engineers,  firemen,  and  crew,  and 
shall  pay  for  the  insurance  of  the  vessel,  also 
for  all  engine  room  and  deck  stores,  and 
maintain  her  in  a  thoroughly  efilcient  state, 
in  hull  and  machinery,  for  and  during  the 
service. 

••That  the  charterers  shall  provide  and  pay 
for  all  the  coals,   port  charges,  pilotages, 
agencies,  commissions,  and  all  other  chargesn 
whatsoever,  except  those  above  stated.  That^ 
the*charterers  shall  accept  and  pay  for  all* 
coal  in  the  steamer's  bunkers  on  delivery, 
and  the  owners  shall,  on  the  expiration  of 
this  charter  party,  pay  for  all  coal  left  in 
the  bunkers,  each,  at  the  current  market 
prices  at  the  respective  ports  when  she  is  de- 
livered to  them." 

••That  the  charterers  shall  pay  for  the  use 
of  said  vessel  at  the  rate  of  six  shillings  and 
sixpence  per  gross  register  ton  per  calendar 
month,  commencing  from  the  time  the  ves- 
sel (after  entry  at  the  customhouse)  is  placed 
with  clean  holds  at  charterers*  disposal,  and 
at  and  after  the  same  rates  for  any  part  of 
a  month.    •    •    ♦" 

•'Owners  to  provide  rope,  falls,  block,  and 
slings  necessary  for  handling  ordinary  car- 
goes, up  to  three-ton  weight." 

••That  the  captain  shall  prosecute  his  voy- 
age with  the  utmost  dispatch,  and  take  ev- 
ery advantage  of  wind,  by  using  the  sails 
with  a  view  to  economize  fuel,  and  shall 
render  all  possible  assistance  with  ship*s 
crews  and  boats. 

••That  the  captain  (although  appointed  by 
the  owners)  shall  be  under  the  orders  and 
direction  of  the  charterers,  as  regards  employ- 
ment, agency,  or  other  arrangements;  and 
the  charterers  hereby  agree  to  indemnify 
the  owners  from  all  consequences  or  liabili- 
ties that  may  arise  from  the  captain  sign* 
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Ing  bills  of  lading,  or  otherwise  complying 
with  their  orders  and  directions.  That  if  the 
charterers  shall  have  reason  to  be  dissatis- 
fied with  the  conduct  of  the  captain,  officers, 
or  engineers,  they  shall  make  such  com- 
plaint in  writing  to  the  agent  In  New  York, 
specially  appointed  by  owners,  who  shall 
have  full  power  to  act  on  their  behalf,  and, 
If  necessary,  dismiss  any  of  the  officers, 
should  they  find  the  complaints  made  by 
charterers  are  justified  and  proven. 

••That  the  charterers  shall  have  permission 
to  appoint  a  supercargo  and  a  purser,  who 
Rliall  accompany  the  steamer,  and  be  furnish- 
ed, free  of  charge,  with  first-class  fare  and 
accommodation,  and  see  that  the  voyages 
are  prosecuted  with  the  utmost  dispatch. 

••That  the  master  shall  be  furnished,  from 
time  to  time,  with  all  requisite  instructions 
^and  sailing  directions,  and  shaU  keep  a  full 
cand  correct  log  of  the  voyage  or  voyages,  In 
•  which  *the  consumption  of  coal  shall  be  cor- 
rectly entered,  which  are  always  to  be  open 
to    inspection   of    the  charterers   or    their 
agents." 

'•That  the  owners  shall  have  a  Hen  upon  all 
cargoes  and  aU  subfrelghts  for  any  amount 
due  under  this  charter,  and  the  charterers 
shall  have  a  Hen  on  the  ship  for  all  moneys 
paid  in  advance  and  not  earned." 

The  owners  of  each  chartered  vessel,  as  the 
libelant  knew,  had  an  agent  for  the  business 
cf  the  vessel  at  New  York  City.  The  libel- 
ant knew,  or  could  easily  have  known,  what 
vessels  belonged  to  the  steamship  company, 
and  what  vessels  were  operated  by  the  latter 
under  time  charters.  It  is  true  that  Its  agents 
did  not  examine  the  charter  parties,  nor  make 
any  Inquiry  as  to  their  provisions;  but,  from 
what  they  had  always  heard  aboat  such  in- 
Btroments,  they  believed  and  assumed,  or 
took  it  for  granted,  that  they  contained  con- 
ditions requiring  the  charterers,  at  their  own 
expense,  to  provide  and  pay  for  all  coal  need- 
ed by  the  vessel.  It  was  under  these  circum- 
stances that  the  libelant  furnished  each  vessel 
operated  by  the  steamship  company  with  coal 
as  ordered  by  that  company,  charging  the 
company  and  the  vessel  therefor,  without 
making  any  distinction  In  the  mode  of  keep- 
ing its  accounts  between  the  vessels  owned 
by  the  steamship  company  and  those  operated 
by  It  under  time  charter  parties.  Speclflcar 
tlons  of  lien  were  ffied  in  the  proper  office 
against  each  vessel  to  which  coal  was  deliv- 
ered. 

None  of  the  coal  furnished  to  the  chartered 
vessels  was  ordered  by  the  master  of  the  ves- 
sel, nor  were  any  of  the  bills  therefor  submit- 
ted to  him  for  approval.  They  were  submitted 
only  to  the  steamship  company.  Nor  did  the 
agents  of  the  chartered  vessels  know  that 
eoal  was  supplied  by  the  libelant  on  the  credit 
of  the  vessel,  or  that  any  specifications  of  lien 
were  filed  under  the  local  statute. 

The  coal  received  by  the  chartered  vessels 
was  delivered  at  different  dates  between  An- 
goal  17.  Ifi82,  and  December  81,  18U2;   that 


received  by  the  Kate,  and  referred  to  In  the 
libel,  being  delivered  on  the  23d  of  Decem- 
ber, 1892.  eo 

The  steamship  company  was  not  Informed^ 
until  after*  December  81,  1802,  of  speclfica** 
tlons  of  Hen  having  been  filed  under  the  stat- 
ute against  the  chartered  vessels. 

In  January,  1893,  the  libelant  having  been 
advised  by  the  steamship  company  not  to  re- 
main unprotected  In  the  future,  the  latter  was 
then  Informed  by  the  libelant  that  It  had  filed 
specifications  of  Hen  against  aU  the  vesselSi 
Including  those  chartered. 

The  coal  furnished  to  the  chartered  vessels 
was  contracted  for  and  delivered  at  a  time- 
when  nothing  was  due  to  the  owners  from? 
the  charterer,  the  hire  of  the  vessels  having 
been  paid  In  advance. 

Coal  was  not  required  In  the  Interest  of  the 
owners  of  the  chartered  vessels  at  the  time  it 
was  furnished;  for  the  agent  of  each  vessel 
had  sufficient  funds  in  hand,  or  could  have 
obtained  sufficient  funds  upon  the  credit  of 
the  vessel,  to  supply  coal  for  any  given  voy- 
age. 

It  may  be  assumed,  for  the  purposes  of  the 
present  case,— although  the  evidence  upon 
this  point  Is  not  very  satisfactory,— that  the 
Hbelant  In  fact  reHed  upon  the  credit  both 
of  the  charterer  and  the  vessel,  and  believed 
that  it  acquired  a  Hen  In  each  Instance  by 
the  fiUng  of  specifications  under  the  statute 
of  New  York  of  1862,  which  statute  was  sub- 
sequently amended,  but  not  in  any  particular 
affecting  the  determination  of  this  case.  Its 
provisions,  so  far  as  it  Is  material  to  refer  to 
them,  are  as  foUows: 

••Section  1.  Whenever  a  debt,  amounting  to 
fifty  dollars  or  upwards,  as  to  a  sea-gofng  or 
ocean-bound  vessel,  or  amounting  to  fifteen 
dollars  or  upwards,  as  to  any  other  vessel, 
shall  be  contracted  by  the  master,  owner, 
charterer,  builder  or  consignee  of  any  ship  or 
vessel,  or  the  agent  of  either  of  them  within 
this  state,  for  either  of  the  following  purposes: 

••(1)  On  account  of  work  done  or  materials 
or  other  articles  furnished  In  this  state  for  or 
towards  the  buUdlng,  repairing,  fitting,  fur- 
nishing or  equipping  such  ship  or  vesseL 

•*(2)  For  such  provisions  and  stores  fur- 
nished within  this  state  as  may  be  fit  and 
proper  for  the  use  of  such  vessel  at  the  time 
when  the  same  were  furnished.    •   •    • 

••♦    •    •    Such  debt^shall  be  a  Hen  upon© 
such  vessel,  her  tackle,"*  apparel  and  furniture,? 
and  shall  be  preferred  to  aU  other  Hens  there- 
on, except  mariners'  wages." 

"(3)  Such  specification  shall  be  filed  m  the 
office  of  the  clerk  of  the  county  in  which  such 
debt  shall  have  been  contracted,  except  that 
when  such  debt  shall  have  been  contracted  in 
either  of  the  counties  of  New  York,  Kings  or 
Queens,  such  specification  shall  be  filed  In 
the  office  of  the  clerk  of  the  city  and  county 
of  New  York." 

The  charterers  of  the  Kate  having  failed  to 
pay  for  the  coal  deUvered  to  lt»  the  present 
Ubel  was  filed. 


188 


17  SUPREME  COURT  REPORTER. 


The  decree  of  the  district  court  dismissing 
the  libel  proceeded  upon  two  principal 
grounds:  (1)  That  as  the  libelant  did  not 
deal  with  the  owner  of  the  vessel,  or  with  its 
master  or  other  officer,  but  only  with  the 
charterer,  which  had  no  authority  to  charge 
the  vessel  with  liability  for  coal,  and  as  the 
libelant  knew,  or  must,  under  the  circumstan- 
ces, be  assumed  to  have  linown,  that  the  char- 
terer himself  had  undertaken,  with  the  own- 
ers, to  furnish  such  coal  as  the  vessel  requir- 
ed, there  was  no  lien  under  the  maritime 
law;  citing  The  Stroma,  11  U.  S.  App.  673,  8 
C.  C.  A.  530,  and  53  Fed.  281;  The  Samuel 
Marshall,  49  Fed.  754,  affirmed  in  6  U.  S. 
App.  380,  4  C.  C.  A.  385,  and  54  Fed.  396; 
The  Turgot,  11  Prob.  Div.  21;  The  Aeronaut, 
30  Fed.  497.  (2)  That  the  statute  of  New 
York,  properly  construed,  presupposes  for  its 
application  a  relation  of  express  or  implied 
authority,  and  if  that  authority  does  not  exist, 
and  that  fact  is  known  to  the  material  man, 
or  if  he  is  legally  chargeable  with  knowl- 
edge of  it,  no  lien  arises,  by  virtue  of  the 
statute,  when  the  transaction  is  with  a  char- 
terer, any  more  than  when  the  dealing  is 
with  any  other  agent  or  consignee  known  to 
be  unauthorized  and  forbidden  to  contract 
the  debt;  that  if  the  statute  be  considered  as 
imposing  a  lien  upon  the  vessel,  notwithstand- 
ing the  libelant  knew,  or  should  be  held  to 
have  known,  that  the  charterer  was  required 
by  the  charter  party  under  which  he  con- 
trolled the  vessel  to  provide  himself  the  coal 
needed  by  It,  then  such  statute  is  unconstitu- 
tional and  void  In  its  application  to  commer- 
cial and  maritime  transactions,  "as  an  unrea- 
(  sonable  and  unjust  interference  with  com- 
xmerce,  and  as  imposing  an  unjust  burden  on 
*  ships,  as  the  instruments  of* commerce,  be- 
yond the  power  of  state  authority."  56  Fed. 
614. 

Touching  the  first  of  these  grounds,  the 
contention  of  the  libelant  is  that  the  stipu- 
lation In  the  charter  party  binding  the  char- 
terer to  pay  for  all  coal  was  only  an  ex- 
ecutory agreement,  for  the  breach  of  which 
the  owner  could  hold  the  charterer  personally 
responsible;  that  the  law  will  not  permit  the 
owner  and  the  charterer,  by  agreement,  ex- 
press or  implied,  to  withdraw  the  vessel  from 
the  operation  of  a  lien  In  favor  of  those  who 
furnish  supplies  to  it  in  a  foreign  port;  that 
even  actual  knowledge,  upon  the  part  of  the 
person  furnishing  supplies,  that  the  charterer 
'  had  agreed  himself  to  furnish,  at  his  own  ex- 
pense, the  coal  needed  by  the  vessel,  was 
wholly  Immaterial,  under  the  New  York  stat- 
ute. 

We  are  of  opinion  that  as  the  libelant  knew, 
or,  under  the  circumstances.  Is  to  be  charged 
with  knowledge,  that  the  charter  party  under 
which  the  Kate  was  operated  obliged  the  char- 
terer to  provide  and  pay  for  all  the  coal  need- 
ed by  that  vessel,  no  lien  can  be  asserted  un- 
der the  maritime  law  for  the  value  of  coal 
supplied  under  the  order  of  the  charterer,  even 
If  It  be  assumed  that  the  libelant  in  fact  fur- 


nished the  coal  upon  the  credit  both  of  the 
charterer  and  of  the  vessel.  As  the  charterer 
had  agreed  to  provide  and  pay  for  all  coal 
used  by  the  vessel,  he  had  no  authority  to 
bind  the  vessel  for  supplies  furnished  to  it 
His  want  of  authority  to  charge  the  vessel  for 
such  an  expense  was  known,  or  could  have 
been  known  to  the  libelant  by  the  exercise  of 
due  diligence  on  its  part.  Under  the  circum- 
stances, the  libelant  was  not  entitled  to  de- 
liver the  coal  on  the  credit  of  the  vessel,  and 
its  attempt  to  hold  the  vessel  liable  is  in  bad 
faith  to  the  owner.  The  law  cannot  approve  or 
encourage  such  an  attempt  to  wrong  the  own- 
ers of  the  vessel.  Neither  reason  nor  public 
policy  forbade  the  owner  and  the  charterer 
from  making  the  arrangement  evidenced  by 
the  charter  party  of  December  15,  1892.  The 
master  of  a  ship  Is  regarded  as  "the  confiden- 
tial servant  or  agent  of  the  owners,  and  they 
are  bound  to  the  performance  of  all  lawful 
contracts  made  by  him,  relative  to  the  usual 
employment  of  the  ship,  and  the  repairs  andS 
other  necessaries^fumished  for  her  use.  This* 
rule  is  established  as  well  upon  the  implied 
assent  of  the  owners  as  with  a  view  to  the 
convenience  of  the  commercial  world."  The 
Aurora,  1  Wheat.  95,  101.  "The  vessel  must 
get  on,"  and  "the  necessities  of  commerce  re- 
quire that,  when  remote  from  the  owner,  he 
[the  master]  should  be  able  to  subject  his  own- 
er's property  to  that  liability  without  which, 
it  is  reasonable  to  suppose,  he  will  not  be  able 
to  pursue  his  owner's  interests."  The  St  lago 
de  Cuba,  9  Wheat  409,  416;  The  J.  E.  Rum- 
bell,  148  U.  S.  1,  13  Sup.  Ct.  498.  When, 
therefore,  supplies  are  furnished  to  a  vessel  in 
a  foreign  port,  upon  the  order  of  the  master, 
nothing  else  appearing,  the  presumption  is 
that  they  were  furnished  on  the  credit  of  the 
vessel  and  of  the  owners,  and  an  implied  lien 
is  given.  But  no  such  necessity  can  be  sug- 
gested, and  no  such  reasons  urged,  in  support 
of  an  implied  lien  for  supplies  furnished  to  a 
charterer,  when  the  libelant  at  the  time  knew, 
or  by  such  diligence  as  good  faith  required 
could  have  ascertained,  that  the  party  upon 
whose  order  they  were  furnished  was  without 
authority  from  the  owner  to  obtain  supplies 
on  the  credit  of  the  vessel,  but  had  undertak- 
en, as  between  Itself  and  the  owner,  to  provide 
and  pay  for  all  supplies  required  by  the  ves- 
sel. 

There  are  many  cases  in  which  the  recogni- 
tion or  rejection  of  liens  under  the  maritime 
law  has  depended  upon  the  diligence  of  par- 
ties in  ascertaining  the  limitations  imposed  by 
the  owners  of  vessels  upon  the  authority  of 
masters.  These  cases  proceed  upon  the  ground 
that  good  faith  must  have  been  exercised  by 
the  party  seeking  to  enforce  a  lien  upon  the 
vessel.  As  they  throw  light  upon  the  present 
inquiry,  it  is  proper  to  refer  to  some  of  them. 

In  Thomas  v.  Osbom,  19  How.  22.  31,  32, 
the  court  said  that  all  the  commentators  agree 
**that  if  one  lend  money  to  a  master,  knowing 
he  has  not  need  to  borrow,  he  does  not  act  in 
good  faith,  and  the  loan  does  not  oblige  the 
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owner.  Valin,  Comm.  art  19;  Bmerlg.  Oon- 
trat  &  la  Grope,  c.  4,  fi  8,  and  the  older  com- 
mentators cited  by  him;  Boul.  P.  Dr.  Com.  tit. 
^1,  §  2;  Id.,  tit  4,  fi  14;  and  see  the  authorities 
5  cited  by  him  In  note  1,  p.  153."  "If,"  the 
•  court  «9aid,  'the  master  has  funds  of  his  own 
which  he  ought  to  apply  to  purchase  the  sup- 
plies which  he  is  bound  by  the  contract  of  hir- 
ing to  furnish  himself,  and  if  he  has  funds  of 
the  owners  which  he  ought  to  apply  to  pay  for 
the  repairs,  then  no  case  of  actual  necessity 
to  have  a  credit  exists.  And  if  the  lender 
knows  these  facts,  or  has  the  means,  by  the 
use  of  due  diligence,  to  ascertain  them,  then 
no  case  of  apparent  necessity  exists  to  have 
a  credit,  and  the  act  of  the  master  in  procur- 
ing a  credit  does  not  bind  the  interest  of  the 
general  owners  in  the  vessel."  In  the  same 
case  it  was  said:  "We  are  of  opinion  Loring 
&  Co.  [merchants  who  had  given  a  credit  to 
Leach,  to  whom  had  been  committed  the  en- 
tire possession,  command  and  navigation  of 
the  vessel]  had  no  right  to  lend  Leach  money 
or  furnish  him  with  supplies  on  the  credit 
of  the  ship,  and  cannot  be  taken  to  have  done 
so.  Our  opinion  Is  that  inasmuch  as  the 
freight  money  earned  by  the  vessel  was  suflBL- 
clent  to  pay  for  all  the  needful  repairs  and 
supplies,  and  might  have  been  commanded 
for  that  use  if  they  bad  not  been  wrongfully 
diverted,  no  case  of  actual  necessity  to  Incum- 
ber the  vessel  existed;  and  as  Loring  &  Co. 
not  only  knew  this,  but  aided  Leach  to  divert 
the  freight  money  to  other  objects,  they  ob- 
tained no  lien  on  the  vessel  for  their  advan- 
ces." 

In  The  Grapeshot,  9  Wall.  129,  136,  the 
conrt  observing  that  courts  of  admiralty  do 
not  scrutinize  narrowly  the  account  against 
the  ship,  said:  **They  will  reject,  undoubted- 
l7»  all  unwarranted  charges,  but  upon  proof 
that  the  furnishing  [of  supplies  and  materials] 
was  in  good  faith,  on  the  order  of  the  master, 
and  really  necessary,  or  honestly  and  reasona- 
bly believed  by  the  furnisher  to  be  necessary, 
for  the  ship,  while  lying  in  port,  or  to  fit  her 
for  an  intended  voyage,  the  lien  will  be  sup- 
ported, unless  it  is  made  to  appear  affirma- 
tively that  the  credit  to  the  ship  was  unnec- 
essary, either  by  reason  of  the  master  having 
funds  in  his  possession  applicable  to  the  ex- 
penses incurred,  or  credit  of  his  own,  or  of  his 
owners,  upon  which  funds  could  be  raised  by 
the  use  of  reasonable  diligence,  and  that  the 
material  man  knew,  or  could,  by  proper  In- 
quiry, have  readily  informed  himself,  of,  the 
facts/* 
S  So.  in  The  Lulu,  10  Wall.  192,  201-204,  the 
•court  said:  "Good* faith  is  undoubtedly  re- 
quired of  a  party  seeking  to  enforce  a  lien 
ngalnst  a  vessel  for  such  a  claim  [for  advances 
fo  the  master,  or  for  repairs  or  supplies  fur- 
nished at  his  request],  but  the  fact  that  the 
master  had  funds  which  he  ought  to  have  ap- 
plied to  that  object  is  no  evidence  to  establish 
the  charge  of  bad  faith  In  such  a  case,  unless 
it  appears  that  the  libelant  knew  that  fact, 
or  that  such  facts  and  circumstances  were 


known  to  him  as  were  sufficient  to  put  him 
upon  inquiry,  within  the  principles  of  law  al- 
ready explained.  Express  knowledge  of  the 
fact  that  the  master  had  sufficient  funds  for 
the  purpose  is  not  necessary  to  maintain  the 
charge  of  bad  faith,  as  it  is  well-settled  law 
that  a  party  to  a  transaction,  where  his  rights 
are  liable  to  be  injuriously  affected  by  notice, 
cannot  willfully  shut  his  eyes  to  the  means  of 
knowledge  which  he  knows  are  at  hand,  and 
thereby  escape  the  consequences  which  would 
flow  fi'om  the  notice  if  it  had  been  actually 
received;  or,  in  other  words,  the  general  rule 
is  that  knowledge  of  such  facts  and  circum- 
stances as  are  sufficient  to  put  a  party  upon  , 
inquiry,  and  to  show  that,  if  he  had  exercised 
due  diligence,  he  would  have  ascertained  the 
truth  of  the  case,  is  equivalent  to  actual  no-  , 
tice  of  the  matter  in  respect  to  which  the  in- 
qaivj  ought  to  have  been  made."  Again: 
"Viewed  in  any  light,  it  is  clear  that  necessity 
for  credit  must  be  presumed  where  it  appears  . 
that  the  repairs  and  supplies  were  ordered  by 
the  master,  and  that  they  were  necessary  fop 
the  ship  when  lying  in  port,  or  to  fit  her  foi 
an  Intended  voyage,  unless  it  is  shown  that 
the  master  had  funds,  or  that  the  owners  had 
sufficient  credit,  and  that  the  repairer,  fur- 
nisher, or  lender  knew  those  facts,  or  one  of 
them,  or  that  such  facts  and  circumstances 
were  known  to  them  as  were  sufflclunt  to  put 
them  upon  Inquiry,  and  to  show  that,  if  they 
had  used  due  diligence,  they  would  have  as- 
certained that  the  master  was  not  authorized 
to  obtain  any  such  relief  on  the  credit  of  the 
vessel." 

In  The  Emily  Souder,  17  Wall.  C66,  671,  the , 
court  said  that  the  presumption  of  law,  in  the  , 
absence  of  fraud  or  collusion,  where  advances 
are  made  to  a  captain  in  a  foreign  port,  upon 
his  request,  to  pay  for  necessary  repairs  or 
supplies  to  enable  his  vessel  to  prosecute  her« 
voyage,  or  to  pay  harbor  dues,  or*for  pilotage,* 
towage,  and  like  services  rendered  to  the  ves- 
sel, that  they  are  made  upon  the  credit  of  the 
vessel  as  well  as  upon  that  of  her  owners, 
"can  be  repelled  only  by  clear  and  satisfactory 
proof  that  the  master  was  in  possession  of 
funds  applicable  to  the  expenses,  or  of  a  credit 
of  his  own  or  of  the  owners  of  his  vessel,  up-  , 
on  which  funds  could  be  raised  by  the  exercise 
of  reasonable  diligence,  and  that  the  posses- 
sion of  such  funds  or  credit  was  known  to  the 
party  making  the  advances,  or  could  readily 
have  been  ascertained  by  proper  inquiry," 

In  The  Sarah  Starr,  1  Spr.  453,  455,  Fed. 
Cas.  No.  12,354,  the  court  said  that:  "In  giv- 
ing credit  to  the  vessel  and  owners,  the  ma- 
terial man  should  act  in  good  faith,  and  he 
would  not  be  deemed  to  act  in  good  faith,  if 
he  knew  that  the  master  had  funds  where- 
with to  pay  for  the  supplies,  or,  if  facts  were 
known  to  him  which  would  create  suspk-iou. 
and  put  him  upon  inquiry,  when  such  inquiry 
would  have  led  to  the  knowledge  that  the  mas-  . 
ter  had  funds,  and  had  no  right,  therefore,  to  • 
obtain  supplies  on  credit;  that  is,  if  the  mate- 
rial man  had  knowledge  that  the  master  was 
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acting  in  bad  faith  towards  liis  employers,  or 
knew  of  circumstances  wliich  ought  to  admon- 
ifiOi  liim  to  make  inqoiiy  tlmt  would  have  led 
to  isnch  knowledge,  then  he  would  be  affected 
with  bad  faith,  as  colluding  with  the  master, 
and  aiding  him  in  violating  his  duty  to  his 
owner.  But  if  the  material  man  had  no  rea- 
son to  suppose  that  the  master  was  violating 
his  duty  in  obtaining  a  credit,  he  might,  upon 
request  of  the  master,  trust  to  the  vessel  and 
owners,  and  a  lien  would  thereby  be  created." 
The  principle  would  seem  to  be  firmly  estab- 
lished that,  when  it  is  sought  to  create  a  lien 
upon  a  vessel  for  supplies  furnished  upon  the 
order  of  the  master,  the  libel  will  be  dismissed, 
if  it  satisfactorily  appears  that  the  libelant 
knew,  or  ought  reasonably  to  be  charged  with 
knowledge,  that  there  was  no  necessity  for 
obtaining  the  supplies,  or,  if  they  were  ordered 
on  the  credit  of  the  vessel,  that  the  master 
had  at  the  time,  in  his  hands,  funds  which 
his  duty  required  that  he  should  apply  in  the 
purchase  of  needed  supplies.  Courts  of  admi- 
ralty will  not  recognize  and  enforce  a  lien  up- 
^on  a  vessel  when  the  transaction  upon  which 
^the  claim  rests  originated  in  the  fraud  of  the 
•  master  upon  the  owner,  or  in  some  breach  of 
the  master's  duty  to  the  owner,  of  which  the 
libelant  had  knowledge,  or  in  respect  of  which 
he  closed  his  eyes  without  inquiry  as  to  the 
facts. 

If  no  lien  exists,  under  the  maritime  law, 
when  supplies  are  furnished  to  a  vessd  upon 
the  order  of  the  master  under  circumstances 
charging  the  party  furnishing  them  with 
knowledge  that  the  master  cannot  rightfully, 
as  against  the  owner,  pledge  the  credit  of  the 
vessel  for  such  supplies,  much  less  \b  one  rec- 
ognized under  that  law  where  the  supplies  are 
furnished,  not  upon  the  order  of  the  master, 
but  upon  that  of  the  charterer,  who  did  not 
represent  the  owner  in  the  business  of  the  ves- 
sel, but  who,  as  the  claimant  knew,  or  by  rea- 
sonable diligence  could  have  ascertained,  had 
agreed  himself  to  provide  and  pay  for  such 
supplies,  and  could  not,  therefore,  rightfully 
pledge  the  credit  of  the  vessel  for  them. 

2.  But  a  lien  is  claimed  in  virtue  of  the  stat- 
ute of  New  York  giving  a  lien  upon  the  ves- 
sel for  a  debt  contracted  by  the  master,  owner, 
diarterer,  builder,  or  consignee  on  account  of 
work  done  or  materials  or  other  articles  fur- 
nished in  the  stale  "for  or  towards  the  build- 
ing, repairing,  fitting,  furnishing  or  equipping" 
the  vessel,  or  for  such  provisions  and  stores 
furnished  within  the  state  "as  may  be  fit  and 
proper  for  the  use  of  such  vessel  at  the  time 
when  the  same  were  furnished."  Literally  or 
narrowly  construed,  the  statute  takes  no  ac- 
count of  any  arrangement  or  agreement  be- 
tween the  charterer  and  the  owner  whereby 
the  authority  of  the  former  to  pledge  the  credit 
of  the  vessel  is  restricted,  although  the  condi- 
tions under  which  the  charterer  obtained  pos- 
session and  control  of  the  vessel  were  known, 
or  could  reasonably  have  become  known,  to 
the  person  with  whom  the  charterer  contracted. 
We  are  of  opinion  that  the  statute  need  not 


and  should  not  be  so  construed.  It  ought  not 
to  be  so  interpreted  as  to  put  it  in  the  power 
of  the  charterer  and  the  person  with  whom 
he  contracts  to  combine  for  the  purpose  of  ac- 
complishing a  result  inconsistent  with  the 
known  agreement  between  the  charterer  and 
the  owner.  ^ 

If  the  libelant  in  this  case  had  furnished  then 
coal  upon  the  order  of  the  master,  and  with-* 
out  knowledge  or  notice  that  the  vessel  was 
operated  under  a  charter  party,  or  if  coal  had 
been  furnished  upon  the  order  of  the  charterer, 
as  well  as  upon  the  credit  of  the  vessel,  un- 
der circumstances  which  did  not  charge  libel- 
ant with  knowledge  of  the  terms  of  the  char- 
ter party,  but  charged  it  only  with  knowledge 
of  the  fact  that  the  vessel  was  being  operated 
under  a  charter  party,  a  different  question 
would  be  presented. 

It  is  uimecessary  for  the  decision  of  this  case 
to  consider  whether  the  statute  of  New  York,  if 
interpreted  as  claimed  by  the  libelant,  would 
be  repugnant  to  the  commerce  clause  of  the 
constitution.  We  decide  only  that  libelant 
has  no  lien  on  the  vessel  under  the  maritime 
law,  and  that  the  statute  of  New  York,  rea- 
sonably construed,  does  not  assume  to  give  a 
liai  where  supplies  are  furnished  to  a  foreign 
vessel  upon  the  order  of  the  charterer,  with 
knowledge  upon  the  part  of  the  person  or  cor- 
poration furnishing  them  that  the  charterer 
does  not  represent  the  owners,  but  by  contract 
with  them  has  tmdertaken  to  furnish  such  sup- 
plies at  his  own  cost 

The  decree  of  the  district  court  dismissing 
the  libel  is  therefore  affirmed. 


(IM  U.  8.  S78) 
UNITED  STATES  v.  ELLIOTT  et  al. 
(November  30,  1896.) 
No.  37. 

Salbs  of  Land  for  Direct  Taxes— Rbpurch abb 
BY  Life  Tenaxt— Rights  of  Remain- 
der-Men UNDER  A.OT  1891. 
Lands  held  by  E.  as  tenant  for  life,  with 
remainder  in  fee  in  his  children,  were  sold  for 
direct  taxes,  under  Act  Feb.  6,  1863.  and  pur- 
chased by  the  United  States.  After  the  period 
for  redemption  had  expired,  they  were  resold, 
purchased  by  E.,  and  subsequently  seized  by  iiis 
creditors.  Hdd,  that  E.'s  purchase  was  not  a 
repurchase  or  redemption  by  the  remainder- 
men, defeating  their  right  to  recover  under  Act 
1891,  which  provides  for  refunding  a  specific 
sum  for  certam  lands  sold  for  direct  taxes,  and 
specially  excepts  lands  which  have  been  repur- 
chased or  redeemed  by  the  owners,  or  those 
claiming  under  them. 

Appeal  from  Ck)urt  of  Claims.  j 

*  The  facts  of  the  ease,  as  found  by  the  courti 
of  claims,  were  as  follows: 

On  March  13,  1863,  block  91  in  the  town  of 
Beaufort,  S.  C,  was  sold  by  the  United  States 
direct  tax  commissioner  for  South  Carolina, 
under  the  direct  tax  acts  (12  Stat.  294-423),  to 
satisfy  a  tax,  with  penalty  and  interest,  of 
$127.42  assessed  against  it.  and  was  bid  in  by 
the  United  States.  Said  block  wiis  assessed 
for  taxation  by  the  said  commissioner  at  $10,- 
000.     Subsequently,  it  was  divided  Into  two 
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lots,  Tlz.  lot  A«  containing  buildings,  and  meas- 
urlng  on  tlie  nortb  line  103  feet,  and  lot  B, 
measuring  on  the  north  line  207%  feet. 

Lot  A  was  resold  November  1, 1866,  at  public 
auction,  to  T.  R.  S.  Elliott,  for  $200,  and  con- 
yeyed  to  him.  Lot  B  was  resold  at  public 
auction  to  Thomas  M.  S.  Rhett  for  $225.  At 
the  time  of  the  said  sale  for  taxes,  the  titles 
In  lots  A  and  B,  save  so  much  thereof  as  lies 
west  of  a  line  drawn  parallel  to  the  west  line 
«f  lot  A  103  feet  west  therefrom,  were  vested 
in  T.  R.  S.  Elliott,  as  tenant  for  life,  with  re- 
mainder in  fee  In  Alfred,  WlUlam,  Phcebe, 
Ann  C,  James  C,  Arthur  H.,  Isabella  R., 
Seignley  C,  Montrose  and  Apsley  H.  Elliott, 
children  of  the  said  T.  R.  S.  Elliott  The  said 
Apsley  H.  Elliott  died  In  the  year  1867,  and 
the  other  mentioned  children  are  his  heirs  at 
law.  The  said  Thomas  R.  S.  Elliott  died  in 
1876.  The  surviving  children,  who  are  the 
claimants,  were  of  tender  years  during  the  late 
Civil  War.    The  value  of  that  part  of  blo<ac 

^91  owned  by  the  claimants  is  s«/to  of  the 

H  whole  value  of  said  block. 

•  *  Thomas  R.  S.  Elliott,  the  tenant  for  life^ 
adhered  to  the  cause  of  the  Rebellion,  and  on 
the  occupation  of  Port  Rc^al  by  the  Union 
troops,  in  November,  1861,  left  St  Helena  Is- 
land, with  an  the  population  of  those  Islands, 
and  remained  away  until  after  the  close  of  the 
war.  During  the  entire  period  of  his  absence, 
St  Helena  Island  and  the  adjacent  Islands 
were  occupied  by  United  States  troops,  and 
had  been  entirely  abandoned  by.  the  original 
Inhabitants.  After  the  purchase,  in  Novem- 
ber, 1866,  by  T.  R.  a  Elliott,  the  property  was 
seized  under  execution,  and  sold  as  his  prop- 
erty. Subsequently,  the  purchaser  of  the 
property  at  sheriff's  sale  handed  to  the  widow 
of  T.  R.  8.  Elliott  the  value  of  her  dower  In 
the  property.  No  part  of  the  property  has 
come  Into  the  possession  or  ownership  of  the 
claimants,  or  any  one  of  them,  through  the 
said  T.  R.  8.  Elliott  The  claimants  have  not 
repurchased  or  redeemed  any  part  of  said 
property  from  the  United  States,  nor  has  any 
purchase  been  made  or  intended  to  be  on  their 
account 

On  this  state  of  facts,  the  court  of  claims 
found  that  the  claimants  were  entitled  to  re- 
cover, and  on  May  8,  1893,  entered  Judgment 
in  their  favor  for  the  sum  of  $4,185.98.  From 
this  judgment  an  appeal  was  taken  and  al- 
lowed to  this  court 

Asst  Atty.  Gen«  Dodge  and  George  H.  Gor- 
man, for  the  United  States.    James  Lowndes, 

9  for  appellees. 

*'  *  Mr.  Justice  SHIRAS,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court 

The  act  of  Febraaiy  6,  1863  (12  Stat  640) 
provided  for  the  collection  of  direct  taxes  in 
insurrectionary  districts  within  the  United 
States,  by  subjecting  lands  on  which  such 
taxes  had  been  assessed,  and  remained  unpaid, 
to  public  sale  to  the  highest  bidder  for  a  sum 
not  less  than  the  taxes,  penalty,  and  costs,  and 
10  per  oentom  per  annum  on  said  tax.    The 


act  contained  a  provision  that  the  tax  com-^ 
mlssioners  should  be  authorized  to  bid   ink* 
such  lands  for  the  United  States  at  a*sum  not* 
exceeding  two-thirds  of  the  assessed  value 
thereof,   unless   some   person   should   bid   a 
larger  sum.    It  also  gave  a  right  of  redemp- 
tion to  minors,  nonresident  aliens,  loyal  citi- 
sens  beyond  the  seas,  guardians,  or  trustees 
of  persons  under  legal  disabilities  at  any  time 
within  two  years  of  such  sale. 

The  land  of  the  claimants  was  sold  on 
March  3, 1863,  and  bid  in  by  the  United  States 
for  the  sum  of  $1,100.  Subsequently,  Novem- 
ber 1,  1866,  the  United  States  sold  at  public 
auction  that  portion  of  its  land  described  as 
lot  A  to  T.  R.  S.  EUlott  for  $200,  and  the  same 
was  conveyed  to  him.  Said  Elliott  died  in 
1876.  During  his  lifetime  the  land  was  seized 
under  execution  as  his  property,  and  sold,  and 
never  afterwards  came  into  his  possession  or 
that  of  the  claimants. 

The  act  of  March  2, 1891  (26  Stat  822),  pro- 
vided for  the  return  to  the  owners  of  lands 
bid  in  for  taxes  and  subsequently  resold  of 
any  excess  received  by  the  United  States  be- 
yond the  amount  of  the  tax  assessed  there- 
on, and  also  for  a  certain  rate  of  compensa- 
tion to  the  ovmers  of  property  sold  for  direct 
taxes.  The  fourth  section  of  that  act  con- 
tained the  following: 

'That  it  shall  be  the  duty  of  the  secretary 
of  the  treasury  to  pay  to  such  peraons  as  shall 
apply  therefor  and  furnish  satisfactory  evi- 
dence that  such  applicant  was  at  the  time  of 
the  sales  the  legal  owner,  or  is  the  heir  at  law 
or  devisee  of  the  legal  owner  of  such  lands  as 
were  sold  in  the  parishes  of  St  Helena  and  St 
Lruke  in  the  state  of  South  Oarollna,  under  the 
said  acts  of  congress,  the  value  of  said  lands, 
in  the  manner  following,  to  wit:  To  the  own- 
ers of  the  lots  in  the  town  of  Beaufort  one- 
half  of  the  value  assessed  thereon  for  taxation 
by  the  United  States  direct  tax  commissioners 
for  South  Carolina;  to  the  owners  of  lands 
which  were  rated  for  taxation  by  the  state  of 
South  Carolina  as  being  usually  cultivated, 
five  dollars  per  acre  for  each  acre  thereof  re- 
turned on  the  proper  tax  hock;  to  the  ownera 
of  all  other  lands,  one  dollar  per  acre  for  each 
acre  thereof  returned  on  said  tax  boolc:  pro- 
vided, that  in  all  cases  where  such  owners,  or  , 
persons  claiming  under  them,  have  redeemed^^ 
or«purehased  said  lands,  or  any  part  thereof,*' 
from  the  United  States,  they  shall  not  receive 
compensation  for  such  part  so  redeemed  or 
purehased;  and  any  sum  or  sums  held  or  to 
be  held  by  the  said  state  of  South  Carolina 
in  trust  for  any  such  owner  under  section 
three  of  this  act  shall  be  deducted  from  the 
sum  due  to  such  owner  under  the  provisions  of 
this  section:  and  provided,  further,  that  in  all 
cases  where  said  owners  have  heretofore  re- 
ceived from  the  United  States  the  surplus  pro- 
ceeds arising  from  the  sale  of  their  lands,  such 
sums  shall  be  deducted  from  the  sum  wbicb 
they  are  entitled  to  receive  under  this  act 

This  suit  was  brought  by  the  appellees  l4c 
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the  court  of  claims  to  assert  tbeir  claim  as 
the  owners  in  fee  simple  in  remainder  of 
block  01,  composed  of  lots  A  and  B,  to  ^Vto 
of  one-half  of  the  value  assessed  for  taxa- 
tion on  said  bloclc  by  the  United  States  di- 
rect tax  commissioners  for  South  Carolina. 
The  court  of  claims  found,  among  other  find- 
ings, that  the  claimants  had  not  repur- 
chased or  redeemed  any  part  of  lot  A  from 
the  United  States,  nor  had  any  purchase 
been  made,  Intended  to  be,  on  their  account, 
and  rendered  Judgment  for  the  claimants  In 
the  sum  of  $4,709.22,  being  29/,^  of  one-half 
of  the  assessed  value  of  block  91,  less  the 
taxes  assessed  thereon  under  the  direct  tax 
acts.  From  so  much  of  this  judgment  as  re- 
lates to  one-half  of  the  assessed  value  of 
lot  A,  the  United  States  has  appealed  to  this 
court  There  is  no  controversy  as  to  so 
much  of  the  Judgment  as  relates  to  lot  B. 

The  United  States  do  not  claim  that  the 
appellees,  as  remainder-men  In  fee,  are  not 
owners,  within  the  meaning  of  the  statute; 
but   they   contend   that   the   claimants   are 
within  the  exclusion  of  the  proviso  that  in 
all   cases    where  such   owners,    or   persons 
claiming  under  them,  have  redeemed  or  re- 
purchased said  lands,  or  any  part  thereof, 
from  the  United  States,  they  shall  not  re- 
ceive   compensation   for   such    part   so   re- 
deemed or  purchased. 
As    already  stated,  the    court    of    claims 
'    found,  as  a  fact,  that  the  claimants  had  not 
redeemed  or  repurchased  any  part  of  lot  A, 
r  Qor  had  any  purchase  thereof  been  made  on 
^;  their  account    But  this  finding  is  alleged 
*  by  the  United  States  to*have  been  based  on 
an  erroneous  view  of  the  law,  that  the  claim- 
ants must  be  deemed  to  have  repurchased  lot 
A  because  T.  R,  S.  EUiott,  the  life  tenant, 
had  purchased  said  lot  A  at  the  public  sale 
made  by  the  government  in  1866. 

The  theory  of  the  government  is  that  the 
life  tenant  was  so  far  a  trustee  or  repre- 
sentative of  the  remainder-men  that  when 
he  purchased  at  the  public  sale,  in  1866,  he 
acted  as  well  for  those  in  remainder  as  for 
himself.  To  sustain  this  view,  the  counsel 
for  the  United  States  point  to  the  numerous 
cases  in  which  It  has  been  held  that  a  ten- 
ant for  life  cannot  purchase  for  himself  at  a 
tax  sale,  or  acquire  an  interest  adverae  to 
the  reversioner  or  remainder-man  by  obtain- 
ing an  assignment  of  the  tax  title. 

Unquestionably,  those  cases  do  declare 
that,  as  it  is  the  duty  of  the  life  tenant  to 
pay  the  taxes,  he  cannot,  by  buying  the 
property  at  a  tax  sale,  or  by  buying  from  a 
purchaser  at  such  sale,  take  advantage  of 
his  own  wrong,  and  set  up  a  title  so  ac* 
quired  against  the  remainder-men. 

But  does  the  principle  of  such  decisions 
apply  to  a  case  like  the  present? 

That  principle  is  that  one  whose  duty  it  is 
to  keep  the  taxes  paid  cannot,  as  against 
those  who  had  a  right  to  rely  on  his  per- 
formance of  such  duty,  successfully  assert 
a  title  originating  in  his  dereliction  of  duty* 


In  all  the  cases  cited,  the  question  was  be* 
tween  the  life  tenant  and  the  remainder* 
men.  In  the  present  case  the  doctrine  is  in- 
voked, not  in  protection  of  the  remainder- 
men, but  to  their  detriment  The  argument 
is  that,  because  the  remainder-men  might, 
by  proceeding  in  equity,  have  had  it  declared 
that  the  title  purchased  by  the  life  tenant 
at  the  public  sale  inured  to  their  benefit.  It 
therefore  follows  that  they  must  be  regard- 
ed to  have  been  purchasers  at  said  sale,  and 
be  now  precluded  from  the  benefits  of  the 
act  of  1891. 

An  Important  circumstance  is  that  T.  R.  S. 
Elliott  did  not  buy  the  property  at  the  tax 
sale  in  1863;  nor  did  he  buy  from  an  agent 
or  go-between  who  bought  at  that  sale;  nor 
did  he  redeem  the  land  under  the  provisions 
of  the  tax  law.  He  bought  at  the  public  x 
sale  in  1866,  the  time  for  redemption* having? 
long  expired,  when  the  United  States  gave  a 
fee-simple  title,  free  from  incumbrances,  to 
the  purchaser.  If  any  one  else  than  the 
former  life  tenant  bad  purchased  at  thai  sale, 
it  is  Indisputable  tliat  the  present  clainiauls 
would  have  had  a  right  to  i-ecover  the  money 
coming  to  them  as  owners  under  the  act  of 
1891.  T.  R.  8.  Elliott  was  undei*  no  obliga- 
tions to  bid,  and  we  are  unable  to  see  that  his 
doing  so  changed  the  relations  between  the 
United  States  and  the  appellees.  If  the  cred- 
itors of  T.  R.  S.  Elliott,  Uistead  of  awaiting  his 
action  in  possessing  himself  of  the  title  of  the 
United  States  to  the  propei'ty,  and  then  seizing 
it  in  execution,  had  themselves  bought  at  the 
sale,  the  substantial  facts  would  have  been 
Just  what  they  now  are.  It  was  found  as  a 
fact  by  the  court  of  claims,  that  in  buying  at 
the  auction  sale,  T.  R.  S.  Elliott  did  not  act 
for  or  on  account  of  the  remainder-men,  and  we 
do  not  feel  constrained  to  extend  a  doctrine  de-. 
vised  for  the  protection  of  oestuls  que  trustent 
so  as  to  operate  to  their  Injury. 

As,  then,  the  appellees  were  admittedly  own- 
ers, as  they  themselves  neither  purchased  nor 
redeemed  the  land,  and  as  they  are  not  held 
by  any  necessary  intendment  of  law  to  have 
been  represented  by  the  actual  purchaser,  it 
toUows  that  they  are  entitled  to  the  benefit  of 
the  remedial  statute  of  1891;  and  the  decree 
of  the  court  of  claims  to  that  effect  Is  according- 
ly afilrmed. 


a«4  V.  s.  227> 
PRAIRIE   STATE   NAT.   BANK   OP   CHI- 
CAGO V.  UNITED  STATES. 
UNITED  STATES  v.  HITCHCOCK  et  aL 
(Novembei  30,  1896.) 
Nos.  10,  16. 

Principal  and  Surbtt  —  Builoino  Contract  — 
Equity  op  Contractou's  Sujiett  in  Poution 
OP  THE  Contract  Pkice  Reserved  dt  Em- 
plot  bk. 

1.  Between  February  and  May,  1890,  a  bank, 
in  reliance  on  an  agreement  by  a  contractor, 
employed  by  the  government  in  188S  to  bulla 
a  customhouse,  to  deliver  to  it  the  10  per  cent, 
of  the  contract  price  reserved  by  the  govern- 
ment, made  certain  advancea  to  tlie  oontractoTt. 


PRAIRIE  STATE  NAT.  BANK  v.  UNITED  STATES. 
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which,  it  was  alleged,  were  ased  in  completing 
♦he  building.  In  May,  1890,  the  contractor  de- 
faulted, and  his  suretj  completed  the  work. 
Hdd  that  the  lien*  if  any,  aoqoired  by  the  bank 
upon  the  fund  reserved  by  the  goTernment,  was 
subordinate  to  the  eauity  of  the  surety  therein, 
arising  at  the  date  of  the  contract. 

2.  A  stipulation  in  a  building  contract  for 
the  retention  by  the  employer,  until  completion 
of  the  work,  of  a  certain  portion  of  the  contract 
price,  is  as  much  for  the  indemnity  of  the  sure- 
ty of  the  contractor  as  for  that  of  the  employ- 
er; and  an  arrangement  between  the  employer 
and  the  contractor,  before  completion  of  the 
work,  and  without  consent  of  the  surety,  by 
which  a  third  party  is  given  a  prior  lien  on  the 
fund  so  retained,  would  necessarily  impair  the 
surety's  rights. 

Appeals  from  Court  of  Claims. 

The  real  contestants  in  the  controversy 
below  were  the  Prairie  State  National  Bank 
^  and  Charles  A.  Hitchcock,  who  respectively 
CI  claimed  the  right  to  receive  from  the  gov- 
»  ernment*a  balance  In  Its  hands  of  $11,850. 
This  balance  arose  by  the  retention  from 
time  to  time  of  10  per  cent,  upon  the  esti- 
mated value  of  work  done  under  a  contract 
entered  into  on  May  10,  1888.  by  the  govern- 
ment with  Charles  Sundberg  &  Co.,  wherein 
they  agreed,  for  the  consideration  of  $118,- 
590,  to  erect  a  customhouse  at  Galveston, 
Tex.  The  right  of  the  government  to  retain 
the  reserved  sums  was  founded  upon  the  fol- 
lowing provision  in  the  contract: 

"Payments  to  be  made  in  the  following 
manner,  viz.:  Ninety  per  cent  (nine-tenths) 
of  the  value  of  the  work  executed  to  the  sat- 
isfaction of  the  party  of  the  first  part  will  be 
paid  from  time  to  time,  as  the  work  pro- 
gresses, in  monthly  payments  (the  said  value 
to  be  ascertained  by  the  party  of  the  first 
part),  and  ten  per  cent  (one-tenth)  thereof 
will  be  retained  until  the  completion  of  the 
entire  work  and  the  approval  and  the  ac- 
ceptance of  the  same  by  the  party  of  the 
first  part,  which  amount  shall  be  forfeited 
by  said  party  of  the  second  part  in  the  event 
of  the  nonfulfillment  of  this  contract  sub- 
ject however,  to  the  discretion  of  the  secre- 
tary of  the  treasury;  it  being  expressly  stip- 
uUted  and  agreed  that  said  forfeiture  shall 
not  relieve  the  party  of  the  second  part 
from  liability  to  the  party  of  the  first  part 
for  all  damages  sustained  by  reason  of  any 
breach  of  this  contract.** 

While  the  respective  claims  were  pending 
before  the  comptroller  of  the  treasury,  and 
at  his  request  the  secretary  of  the  treasury 
transmitted  the  same  to  the  court  of  claims, 
under  section  10C3,  Rev.  St 

The  bank  bases  its  claim  to  the  fund  upon 
the  following  state  of  facts:  On  February 
3.  18JX),  in  consideration  of  advances  made 
and  to  be  made  by  the  Prairie  Bank,  Sund- 
l>er£r  &  Co.  gave  to  one  Van  Zandt,  a  repre- 
Hcntative  of  the  bank,  an  order  or  power  of 
attorney  authorizing  him  to  receive  from  the 
United  States  the  final  payment  under  the 
contract.  The  acting  secretary  of  the  treas- 
ury declined  to  recognize  this  power  of  at- 
torney, but  expressed  a  willingness,  on  re- 


quest of  the  contractors,  to  forward,  when 
it  became  due,  the  check  for  the  final  pay- 
ment to  the  address  of  Van  Zandt  Being^ 
informed  by  the  latter  that  this  arrangement^ 
would  *be  satisfactory  to  the  contractor  and* 
himself,  the  assistant  secretary  of  the  treasp 
uiy  gave  direction  to  the  disbursing  agent  of 
the  building  to  send  the  final  check,  draw  u 
to  the  order  of  the  contractor,  to  the  address 
of  Van  Zandt  Between  February  and  May, 
1890,  upon  the  faith  of  the  lien  upon  the 
final  payment  alleged  to  have  been  acquired 
by  this  arrangement  the  bank  advanced  to 
Sundberg  &  Co.  about  $6,000,  but  although 
it  was  claimed  by  the  bank  that  the  amount 
of  the  advances  in  question  were.  In  large 
part  actually  used  hi  the  performance  of  the 
contract  of  Sundberg  &  Co.,  the  court  of 
claims  failed  to  find  such  to  be  the  fact.  It 
is  true  that  the  court,  in  one  of  its  findings, 
gives  "a  full  and  accurate  statement  of  the 
checking,  deposit  and  loan  accounts  between 
the  bank  and  Sundberg  &  Co.  from  January 
24.  1890,  to  August  15,  1890";  but  to  whom 
the  checks  were  made  payable,  or  for  what 
purpose  they  were  issued,  does  not  appear. 

Hitchcock's  claim  to  the  fund  was  asserted 
upon  the  ground  that  hi  May,  1890,  Sundberg 
&  Co.  defaulted  in  the  performance  of  their 
contract,  and  that  thereupon  he,  as  surety, 
without  any  knowledge  of  the  alleged  rights 
of  the  bank,  assumed  the  completion  of  the 
contract  with  the  consent  of  the  contractors, 
and  that  he  had  disbursed  therein  about  $15,- 
000  in  excess  of  the  current  payments  from 
the  government  The  bond  which  Hitchcock 
executed  as  surety  was  made  pursuant  to  the 
following  provision  contained  in  the  contract 
between  Sundberg  &  Co.  and  the  government: 

"It  is  further  covenanted  and  agreed  be- 
tween the  parties  to  this  contract  that  the 
party  of  the  second  part  shall  execute,  with 
two  or  more  good  and  sufficient  sureties,  a 
bond  to  the  United  States,  in  the  sum  of 
thhrty  thousand  dollars  ($30,000),  conditioned 
for  the  faithful  performance  of  this  contract 
and  the  agreements  and  covenants  herein 
made  by  the  said  party  of  the  second  part." 

The  court  of  claims  held  that  Hitchcock 
was  entitied  to  the  fund  (27  Ct  CI.  185).  and 
entered  Judgment  accordingly.    The  Prairie^ 
Bank  thereupon  appealed,  and  a  cross  ap-es 
peal  wa8*taken  by  the  United  States,  in  order* 
that  it  might  be  protected  from  a  double  lia- 
bility  in  the  event  this  court  should  hold 
that  the  Prairie  Bank  was  entitled  to  any 
part  of  the  fund. 

Howard  Hendereon  and  A.  B.  Browne,  for 
the  bank.  George  A.  King,  for  Hitchcock. 
Asst  Atty.  Gen.  Dodge,  for  the  United  States. 

Mr.  Justice  WHITE,  after  stating  the  case, 
delivered  the  opinion  of  the  comt. 

The  question  to  be  determined  Is  which  of  the 
two  contestants  possiesst^s  a  sui>erior  right  to 
the  fund.  It  is  self-evident  that,  considering 
the  agreements  between  Simdberg  &  Co.  and 
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the  bank  bb  an  Intended  transfer  pro  tanto  of 
the  rights  of  the  latter  to  the  results  of  the 
contract  with  the  United  States,  such  transfer 
would  be  Toid,  under  section  3477,  Rev.  St 
This  position  was  not  controYerted  In  the  dis- 
cussion at  bar,  but  it  was  asserted  tliat  as  the 
bank  had  advanced  money  to  complete  the 
building,  and  thus  to  enable  Sundberg  &  Co. 
to  perform  their  contract  obligations  with  the 
government,  therefore  the  banl^  had  an  equita- 
ble lien  upon  the  10  per  cent,  retained  by  the 
government,  paramount  to  any  lien  in  favor 
of  Hitchcock,  whose  lien,  it  was  contended, 
only  arose  from  the  date  of  his  advances  made 
to  execute  the  contract  upon  Sundberg*s  de- 
fault 

Thus,  the  respective  contentions  are  as  fol- 
lows: The  Prairie  Bank  asserts  an  equitable 
lien  hi  its  favor,  which  it  claims  originated  in 
February,  1890,  and  is  therefore  paramount  to 
Hitchcock's  lien,  which,  it  Is  asserted,  arose 
only  at  the  date  of  his  advances.  The  claim 
^of  Hitchcock,  on  the  other  hand,  is  that  his 
03  equity  arose  at  the  time  he  entered  into  the 
•  contract  of  suretyship,  and  therefore  his* right 
is  prior  in  date  and  paramount  to  that  of  the 
bank. 

In  considering  these  conflicting  claims,  it 
must  be  recognized  at  the  outset  that  the  terms 
of  the  original  contract  made  by  the  United 
States  with  Sundberg  were  in  no  wise  affected 
or  changed  by  the  agreements  subsequently 
made  between  Sundberg  and  the  Prairie  Bank. 
Not  to  so  consider  would  be  admitting  the  ap- 
plication of  section  3477,  on  the  one  hand,  and 
then  immediately  proceeding  to  deny  its  effect, 
on  the  other.  We  shall,  therefore,  in  examining 
Uie  rights  of  the  parties,  proceed  upon  the  hy- 
pothesis that  the  contract  made  by  the  United 
States  remained  in  full  force  and  effect,  and 
that  the  rights,  if  any,  of  both  parties  to  this 
controversy  were  subject  to  its  terms. 

That  Hitchcock,  as  surety  on  the  original  con- 
tract, was  entitled  to  assert  the  equitable  doc- 
trine of  subrogation,  is  elementaiy.  That  doc- 
trine is  derived  from  the  civil  law,  and  its 
requirements  are,  as  stated  in  Insurance  Co. 
V.  Middleport,  124  U.  S.  534.  8  Sup.  Ct  625, 
*'(1)  that  the  person  seeking  its  benefits  must 
have  paid  a  debt  due  to  a  third  party,  before 
he  can  be  substituted  to  that  party's  rights;  and 
(2)  that  in  doing  this  he  must  not  act  as  a  mere 
volunteer,  but  on  compulsion,  to  save  himself 
from  loss  by  reason  of  a  superior  lien  or  claim 
on  the  part  of  the  person  to  whom  he  pays  the 
debt,  as  in  cases  of  sureties,  prior  mortgagees, 
etc.  The  right  Is  never  accorded  in  equity  to 
one  who  Is  a  mere  volunteer  in  paying  a  debt 
of  one  person  to  another."  See  authorities  re- 
viewed at  pages  548  et  seq.,  124  U.  S.,  and 
page  630,  8  Sup.  Ct 

As  said  by  Chancellor  Johnson  in  Gladsen  v. 
Brown,  Speer,  Eq.  37,  41,  quoted  and  referred 
to  approvingly  In  the  opinion  in  Insurance  Co.  v. 
Middleport,  just  referred  to:  "The  doctrine  of 
subrogation  is  a  pure,  unmixed  equity,  having 
its  foundation  In  the  principles  of  natural  jus- 
tice, and,  from  its  very  nature,  never  could  have 


been  Intended  for  the  relief  of  those  who  were 
In  any  condition  in  which  they  were  at  liberty 
to  elect  whether  they  would  or  would  not  be 
bound;  and,  as  ftir  as  I  have  been  able  to  learn 
itB  history,  it  never  has  been  so  applied.  If  one, 
with  the  perfect  knowledge  of  the  facts,  will 
part  with  his  money,  or  bind  himself  by  his 
contract  in  a  sufficient  consideration,  any  rule» 
of* law  which  would  restore  him  his  money  or? 
absolve  him  from  his  contract  would  subvert 
the  rules  of  social  order.  It  has  been  directed 
in  its  application  exclusively  to  the  relief  of 
those  that  were  already  bound,  who  could  not 
but  choose  to  abide  the  penalty.*' 

Undor  thp  principles  thus  governing  subroga- 
tion, it  Is  clear  that,  while  Hitchcock  was  en- 
titled to  subrogation,  the  bank  was  not.  The 
former.  In  making  bis  payments,  discharged  an 
obligation  due  by  Sundberg,  for  the  perform- 
ance of  which  he  (Hitchcock)  was  bound  under 
the  obligation  of  his  suretyship.  The  bank, 
on  the  contrary,  was  a  mere  volunteer,  who 
lent  money  to  Sundberg  on  the  faith  of  a  pre- 
sumed agreement  and  of  supposed  rights  ac- 
quired thereunder.  The  sole  question,  therefore, 
is  whether  the  equitable  lien  which  the  bank 
claims  it  has,  without  reference  to  the  ques- 
tion of  its  subrogation,  is  paramount  to  the 
right  of  subrogation  which  unquestionably  ex- 
ists in  favor  of  Hitchcock.  In  other  words,  the 
rights  of  the  parties  depend  upon  whether  Hitch- 
cock's subrogation  must  be  considered  as  aris- 
ing from,  and  relating  back  to  the  date  of,  the 
original  contract  or  as  taking  its  origin  solely 
from  the  date  of  the  advance  by  him. 

A  great  deal  of  confusion  has  arisen  in  the 
case  by  treating  Hitchcock  as  subrogated  merely 
•In  the  rights  of  Sundberg  &  Co.**  hi  the  fund, 
which,  in  effect  was  sasring  that  he  was  sub- 
rogated to  no  righcs  whatever.  Hitchcock*s 
right  of  subrogation,  when  it  became  capable 
of  enforcement  was  a  right  to  resort  to  the 
securities  and  remedies  which  the  creditor  (the 
United  States)  was  capable  of  asserting  against 
its  debtor,  Sundberg  &  Co.,  had  the  security 
not  satisfied  the  obligation  of  the  contractors; 
and  one  of  such  remedies  was  the  right,  based 
upon  the  original  contract  to  appropriate  the 
10  per  cent  retained  in  its  hands.  If  the  Unit- 
ed States  had  been  compelled  to  complete  the 
work,  its  right  to  forfeit  the  10  per  cent,  and 
apply  the  accumulations  in  reduction  of  the 
damage  sustained,  remained.  The  right  of 
Hitchcock  to  subrogation,  therefore,  would  clear- 
ly entitle  him,  when,  as  surety,  he  fulfilled  the 
obligation  of  Sundberg  &  Co.  to  the  govern- ^^ 
ment,  to  be  substituted  to  the  rights  which  thew 
United* States  might  have  asserted  against  the* 
fund.  It  would  hardly  be  chilmed  that,  if  the 
sureties  had  failed  to  avail  themselves  of  the 
privilege  of  completing  the  work,  they  would 
not  be  entitled  to  a  credit  of  the  10  per  cent 
reserved  in  reduction  of  the  excess  of  cost  to 
the  government  m  completing  the  work  beyond 
the  sum  actually  paid  to  the  contractor,  hre- 
spective  of  the  source  from  which  the  con- 
tractor had  obtained  the  material  and  labor 
which  went  Into  the  buildhig.by  VjOOQIC 
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That  a  stipulation  In  a  building;  contract  for 
the  retention,  until  the  completion  of  the  work, 
of  a  certain  portion  of  the  consideration,  ia  as 
much  for  the  indemnity  of  him  who  may  be 
guarantor  of  the  performance  of  the  work,  as 
for  him  for  whom  the  work  is  to  be  performed, 
that  it  raises  an  equity  in  the  surety  in  the 
fund  to  be  created,  and  that  a  disregard  of  such 
stipulation  by  the  voluntary  act  of  the  creditor 
operates  to  release  the  sureties,  is  amply  sus- 
tained by  authority.  Thus,  in  Calvert  v. 
Dock  Ck).  (1838)  2  Keen,  638,  where  a  con- 
tractor had  undertaken  to  perform  certain  work, 
and  it  was  agreed  that  three-fourths  of  the 
work,  as  finished,  should  be  paid  for  every  two 
months,  and  the  remaining  one-fourth  upon  the 
completition  of  the  whole  work,  it  was  held  that 
the  sureties  for  the  due  performance  of  the 
contract  were  released  from  their  liability,  by 
reason  of  payments  exceeding  three-fourths  of 
the  work  done  having  been  made  to  the  con- 
tractor, without  the  consent  of  the  sureties,  be- 
fore the  completion  of  the  whole  work.  To  the 
argument  that  the  extra  advances  really  went 
into  the  work,  and  so  Inured  to  the  benefit  of 
the  sureties.  Lord  Langdale,  M.  B.,  answered 
as  follows  (page  644): 

•The  argument,  however,  that  the  advan- 
ces beyond  the  stipulations  of  the  contract 
were  calculated  to  be  beneficial  to  the  sure- 
ties, can  be  of  no  avail.  In  almost  every 
case  where  the  surety  has  been  released, 
either  In  consequence  of  time  being  given  to 
the  principal  debtor,  or  of  a  compromise  be- 
ing made  with  him,  it  has  been  contended 
that  what  was  done  was  beneficial  to  the 
surety,— and  the  answer  has  always  been 
^that  the  surety  himself  was  the  proper  judge 
JJof  that,— and  that  no  arrangement  different 
*  from  that  contained  in  his*eontract  is  to  be 
forced  upon  him;  and  bearing  in  mind  that 
the  surety,  if  he  pays  the  debt,  ought  to 
have  the  benefit  of  all  the  securities  pos- 
sessed by  the  creditor,  the  question  always 
Is  whether  what  has  been  done  lessens  that 
security. 

"In  this  case  the  company  were  to  pay  for 
three-fourths  of  the  woik  done  every  two 
months;  the  remaining  one-fourth  was  to 
remain  unpaid  for  till  the  whole  was  com- 
pleted; and  the  effect  of  this  stipulation 
was,  at  the  same  time,  to  urge  Streather  to 
perform  the  work,  and  to  leave  in  the  hands 
of  the  company  a  fund  wherewith  to  com- 
plete work,  if  he  did  not,  and  thus  it  mate- 
rially tended  to  protect  the  sureties. 

''What  the  company  did  was  perhaps  cal- 
culated to  make  it  easier  for  Streather  to 
complete  the  work.  If  he  acted  with  pru- 
dence and  good  faith,  but  it  also  took  away 
that  particular  sort  of  pressure  which  by 
the  contract  was  Intended  to  be  applied  to 
him.  And  the  company,  instead  of  keep- 
ing themselves  in  the  situation  of  debtors 
having  in  their  hands  one-fourth  of  the  val- 
ue of  the  work  done,  became  creditors  to  a 
large  amount,  without  any  security;  and, 
under  the  circumstances,  I  think  that  their 
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situation  with  respect  to  Streather  was  so 
far  altered  that  the  sureties  must  be  consid- 
ered to  be  discharged  from  their  suretyship." 

In  Navigation  Oo.  v.  Bolt  (1859)  6  C.  B. 
(N.  S.)  550,  upon  a  second  appeal  of  the  case, 
the  exchequer  chamber  held  that  a  plea  by 
a  surety  to  an  action  to  recover  from  him 
the  excess  of  cost  in  completing  a  ship  after 
the  contractor  had  made  default,  and  also  a 
stipulated  sum  by  way  of  damages  for  de- 
lay, to  the  effect  that  the  owner,  without 
the  consent  of  the  surety,  had  allowed  the 
builder  to  anticipate  a  greater  portion  of 
the  last  two  installments  specified  in  the 
contract,  and  thus  materially  and  prejudi- 
cially alter  the  surety's  position,  was  a 
prima  facie  answer  to  the  action,  and  that 
the  onus  lay  upon  the  plaintiffs  to  prove  the 
all^ations  of  their  reply,  that  the  advances 
were  made  with  the  knowledge  and  assent, 
and  at  the  request,  of  the  surety.  It  was 
argued  on  behalf  of  the  plaintiffs,  among 
other  contentions,  that,  under  the  circum- 
stances in  the  case,  there  was  nothing  to,^ 
show  that  the  defendant  could  be  prejudiced  ^ 
In  his  capacity  of  surety  by  any  of  the  ad-* 
vances  made  by  the  plaintiffs,  and  there- 
fore he  was  not  discharged  from  his  liability 
of  surety.  The  appellate  court  declined  td 
hear  counsel  for  the  plaintiffs.  In  announ- 
cing the  opinion  of  the  court  affirming  the 
judgment  below.  Pollock,  C.  B.,  said  (page 
604): 

"Now,  certainly,  prima  facie,  the  with- 
drawal of  a  fund  which  is  a  security  for  the 
thing  in  respect  of  the  not  doing  of  which 
he  is  not  called  upon  to  pay  damages  is  a 
prejudice  to  the  surety.  He  is  not  in  the 
same  situation  with  regard  to  his  principal 
in  which  he  ought  to  be  placed.  He  is  de- 
prived of  the  security  of  the  fund  out  of 
which  the  company  might  in  the  first  in- 
stance have  indemnified  themselves.  With 
regard  to  the  point  that  there  was  construct- 
ive notice,  that  has  very  properly  been  aban- 
doned by  Mr.  Welsby.  It  is  clearly  not  tena- 
ble. Prima  facie,  the  surety  was  prejudiced 
by  the  existing  state  of  things.  Whether 
there  could  have  been  any  proof  to  show 
that,  notwithstanding  the  appearance  of 
prejudice,  in  reality  none  was  or  could  be 
sustained,  it  is  not  at  all  necessary  to  in- 
quire. It  is,  however,  exceedingly  difficult 
to  conceive  any  state  of  things  in  which  it 
must  not,  to  a  considerable  extent,  be  a  prej- 
udice to  a  surety  to  have  a  fund  withdrawn 
which  would  be  in  reality  the  security  to  the 
company  with  whom  he  Is  contracting,  and 
to  the  surety  who  guaranties." 

Polak  V.  Everett,  1  Q.  R  DIv.  669,  was  de- 
cided  by  the  court  of  appeal  in  1876.  Brandt, 
at  page  629  of  his  treatise  on  Suretyship, 
thus  succinctly  states  the  facts  and  ruling 
in  the  case: 

"A.  agreed  to  redeem  certain  shares  for 
£6,000  within  twelve  months,  and  B.  became 
his  surety.  A.  at  the  same  time  transferred 
to    the    creditor    certain    book    accounts, 
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amounting  to  £8,000,  with  the  anderstnndlng 
that  they  should  be  collected,  and  one-half 
the  amount  collected  should  go  as  payment 
on  the  £6,000.  A^fterwards  the  creditors,  for 
an  equivalent  In  shares  and  cash,  released  to 
A.  their  Interest  In  the  book  accounts.  Held, 
^this  discharged  B.  altogether  from  his  obll- 
ggation,  even  though  the  book  accounts  would 
?only  have  •paid  £4,000  of  the  £6,000  If  they 
had  all  been  collected.  This  was  put  upon 
the  ground  that  the  contract  for  which  the 
surety  became  responsible  had  been  chan- 
ged, and  he  was  thereby  wholly  discharged, 
the  same  as  If  time  had  been  given,  or  any 
other  material  alteration  In  the  original  con- 
tract had  been  made.*' 

The  three  judges  of  the  queen's  bench 
agreed  upon  the  proposition  that  It  was  an 
established  principle  of  equity  that,  where 
time  was  given  by  a  creditor  to  the  principal 
debtor  without  the  assent  of  the  surety, 
there  was  thereby  a  violation  of  rights 
which  the  surety  acquired  when  he  entered 
into  the  suretyship,  and  that  no  inquiry 
could  be  made  into  the  question  of  whether 
the  act  of  the  creditor  was  for  the  benefit  or 
to  the  prejudice  of  the  surety.  Lord  Black- 
bum  thought  the  same  principle  should  gov- 
ern in  the  case  before  the  court,  where  the 
"equitable  right"  which  the  surety  acquired, 
when  he  entered  into  the  suretyship,  to  have 
the  book  debts  appropriated  to  reduce  the 
principal  debt,  had  been  taken  away  from 
him  by  the  act  of  the  creditor  in  releasing 
the  book  debts  to  the  person  collecting  them. 
He  also  (page  676)  called  attention  to  the 
fact  that  there  was  a  distinction  made  in 
equity  between  those  rights  of  a  surety 
which  he  acquired  at  the  time  when  he  en- 
tered into  the  suretyship  and  those  subse- 
quently acquired,  such  as  the  benefit  of  new 
securities  which  might  be  received  by  the 
creditors  subsequent  to  the  making  of  the 
original  contract,  and  he  remarked  that  the 
question  whether  a  dealing  by  the  creditor 
with  such  new  securities  would  operate  to 
discharge  the  surety  was  quite  a  different 
question  from  that  before  the  court. 

Mellor,  Jm  said  (page  676)  that  the  question 
was  one  of  contract,  "and  the  surety  Is  en- 
titled not  to  be  affected  by  anything  done 
by  the   creditor,   who  has  no  right  to  con- 
sider whether  it  might  be  to  the  advantage 
of  the  surety  or  not.     The  surety  is  entitled 
to  remain  In  the  position  In  which  he  was 
at  the  time  when  the  contract  was  entered 
into." 
Quain,  J.,  said  (page  677): 
"I  agree  with  my  Brother  Mellor,  that  it  Is  a 
M  thoroughly  sound  and  safe  principle  that, 
•  where  the  act  is  voluntary  and  ^deliberate, 
the  creditor,  altering  the  contract  and  ren- 
dering it  Impossible  that  it  should  be  car- 
ried out  in  its  original  form,  should  suffer. 
This  is  a  sound  doctrine,  which  ought  not  t« 
be  Impeached,  and  cannot  be  Impeached,  lo^ 
cause  it  is  established  by  authority.*' 
T^e  judffTvent  of  the  queen's  bench  was  fkl' 


firmed  by  the  court  of  appeal  (Jessel,  M.  R.: 
Kelly,  O.  B.;  Mellish,  L.  J.;  and  Denman,  J.) 
without  opinion,  other  than  the  statement 
that  'the  court  had  no  doubt  that  the  view 
taken  by  the  queen's  bench  division  was  cor- 
rect, and  affirmed  the  judgment  for  the  same 
reasons." 

Holme  V.  Brunskill  (1877)  3  Q.  B.  Dlv.  495. 
substantially  reiterated  the  principle  decided 
in  the  earlier  cases.  Cotton,  L.  J.,  with 
whom  concurred  Lord  Justice  Theslger,  said 
(page  605): 

•*The  true  rule,  in  my  opinion,  is,  that.  If 
there  is  any  agreement  between  the  principals 
with  reference  to  the  contract  guarantied,  th«' 
surety  ought  to  be  consulted,  and  that  If  he 
has  not  consented  to  the  alteration,  although 
in  cases  where  it  is,  without  inquiry,  evident 
that  the  alteration  is  unsubstantial,  or  that 
it  cannot  be  otherwise  than  beneficial  to  the 
surety,  the  surety  may  not  be  discharged,  yet 
that  if  it  is  not  self-evident  that  the  altera- 
tion is  unsubstantial,  or  one  which  cannot 
be  prejudicial  to  the  surety,  the  court  will 
not,  hi  an  action  against  the  surety,  go  Uito 
an  inquiry  aa  to  the  effect  of  the  alteration, 
or  allow  the  question  whether  the  surety  is 
discharged  or  not  to  be  determined  by  the 
finding  of  a  jury  as  to  the  materiality  of  the 
alteration,  or  on  the  question  whether  it  Is  to 
the  prejudice  of  the  surety,  but  will  hold  that 
in  such  a  case  the  surety  himself  must  be  the 
sole  judge  whether  or  not  he  will  consent  to 
remain  liable  notwithstanding  the  alteration, 
and  that.  If  he  has  not  so  consented,  he  will 
be  discharged." 

The  rulings  of  this  court  have  been  equally 
emphatic  in  upholding  the  right  of  a  surety 
to  stand  upon  the  agreement  with  reference 
to  which  he  entered  into  his  contract  of  sure- 
tyship, and  to  exact  strict  compliance  with 
its  stipulations.  Thus,  in  the  case  of  Miller 
V.  Stewart,  9  Wheat.  680,  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  said 
(page  702):  eg 

•"Nothing  can  be  clearer,  both  upon  prin? 
clple  and  authority,  than  the  doctrine  that 
the  llablUty  of  a  surety  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his  con- 
tract. To  the  extent,  and  in  the  mauner,  and 
under  the  circumstances  pointed  out  in  his 
obligation,  he  is  boimd,  and  no  further.  It  is 
not  sufficient  that  he  may  sustain  no  injury 
by  a  change  In  the  contract,  or  that  it  may 
even  be  for  his  benefit  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract: 
and  if  he  does  not  assent  to  any  variations 
of  it,  and  a  variation  is  made,  it  is  fatal.** 

In  Reese  v.  U.  S.,  9  WaU.  13,  Mr.  Justlct' 
Field,  delivering  the  opinion  of  the  court,  said 
(page  21): 

"It  is  true,  the  rights  and  liabilities  of  snro 
ties  on  a  recognizance  are  In  many  resi)ects 
different  from  those  of  sureties  on  ordiuarj- 
bonds  or  commercial  contracts.  The  formir 
can  at  any  time  discharge  themselves  from 
i  liability  by  surrendering  their  principal,  and 
they  are  discharged  by  his  death.    The  lattei 
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can  only  be  released  by  payment  of  the  debt, 
or  performance  of  the  act  stipulated.  But  Id 
respect  to  the  limitations  of  their  liability  to 
the  precise  terms  of  their  contract,  and  the 
effect  upon  soch  liability  of  any  change  in 
those  terms  without  their  consent,  their  posi- 
tions are  similar.  And  the  law  upon  these 
matters  is  perfectly  well  settled.  Any  change 
in  the  contract  on  which  they  are  sureties, 
made  by  the  principal  parties  to  it  without 
their  assent,  discliarges  them,  and  for  obvi- 
ous reasons.  When  the  change  is  made  they 
are  not  bound  by  the  contract  in  its  original 
form,  for  that  has  ceased  to  exist.  They  are 
not  bound  by  the  contract  in  its  altered  form, 
for  to  that  they  have  never  assented.  Nor 
does  it  matter  how  trivial  the  change,  or 
even  that  it  may  be  of  advantage  to  the  sure- 
ties. They  have  a  right  to  stand  upon  the 
very  terms  of  their  undertaking." 

And  the  soundness  of  these  opinions  was 
recognized  in  Cross  v.  Allen,  141  U.  S.  528, 
537, 12  Sup.  Ct  67, 71;  it  being  held  that  in  the 
case  there  before  the  court  the  rights  of  the 
surety  were  not  altered  by  certain  transac' 
tlons  of  which  complaint  was  made,  but  re- 
mained as  before. 

S  Finney  v.  Condon  <1877)  86  IlL  78,  was  a 
■  dispute  ovei^a  building  contract.  It  was  held 
that  where,  under  the  terms  of  a  building  con- 
tract, payments  were  to  be  made  semimonth- 
ly, according  to. the  estimates  of  an  architect, 
of  a  certain  proportion  of  the  value  of  the 
work  done,  the  surety  was  bound  by  the  esti- 
mates, and  could  not  defeat  a  recovery  of 
damages  sustained  by  reason  of  the  contractor 
abandoning  the  completion  of  the  erection  of 
the  dwelling  houses  provided  for  In  the  con- 
tract, upon  the  plea  that  payments  In  excess 
of  the  amount  stipulated  in  the  contract  were 
made  by  the  owner.  The  doctrine,  however, 
enunciated  in  Calvert  v.  Dock  Co.,  and  Navi- 
gation Co.  V.  Rolt,  supra,  was  approved  by 
the  court  in  the  opinion  delivered  by  Mr.  Jus- 
tice Scott,  who  said  (pages  80,  81): 

*'The  point  relied  on  most  conHdently  in  the 
defense  is  that  the  sureties  for  the  perform- 
ance of  the  contract  are  released  from  all  lia- 
bility thereon,  on  account  of  payment  ex- 
ceeding eighty-five  per  cent  of  the  work  done 
having  been  made  to  the  contractor,  without 
their  consent,  before  the  completion  of  the 
work.  The  law  upon  this  subject  seems  to 
be,  the  reserved  per  cent  to  be  withheld  until 
the  completk>n  of  the  work  to  be  done  is  as 
much  for  the  indemnity  of  him  who  may  be 
a  guarantor  of  the  performance  of  the  con- 
tract as  for  him  for  whom  it  is  to  be  per- 
formed. And  there  is  great  Justness  in  the 
rule  adopted.  Equitably,  therefore,  the  sure- 
ties in  such  cases  are  entitled  to  have  the 
sum  agreed  upon  held  as  a  fund  out  of  which 
they  may  be  indemnified,  and.  If  the  prin- 
cipal releases  it  without  their  consent,  it  dis- 
charges them  from  their  undertaking.  The 
principle  is,  the  withdi-awal  of  the  fund 
agreed  upon  as  security  for  the  performance 
of  the  contract  without  his  consent  is  a  prej- 


udice to  the  surety  or  guarantor.  Sureties 
and  guarantors  are  not  to  be  made  liable  be- 
yond the  express  terms  of  their  engagements. 
They  have  the  right  to  prescribe  the  terms 
and  conditions  on  which  they  will  assume  re- 
sponsibility, and  neither  of  the  principals  can 
change  those  terms  without  the  consent  of 
the  sureties,  even  with  a  view  to  avoid  ulti- 
mate liability." 

Applying  the  principles,  which  are  so  clear- ^ 
ly  settled  by  the  foregoing  authorities,  to  the  J 
case  at  bar,  it  is  manifest  that  if *the  transac-  • 
tlon  in  February,  1890,  by  which  the  Prairie 
Bank  acquired  its  alleged  lien  on  the  fund, 
possessed    the    effect    contended  for  by  the 
bank,  it  would  necessarily  operate  to  alter  and 
impair  rights  acquired  by  the  surety  under 
the  original  contract. 

Sundberg  &  Co.  could  not  transfer  to  the 
bank  any  greater  rights  in  the  fund  than  they 
themselves  possessed.  Their  rights  were  sub- 
ordinate to  those  of  the  United  States  and 
the  sureties.  Depending,  therefore,  solely 
upon  rights  claimed  to  have  been  derived  in 
February,  1880,  by  express  contract  witn 
Sundberg  &  Co.,  it  necessarily  results  that 
the  equity,  if  any,  acquired  by  the  Prairie 
Bank,  in  the  10  per  cent  fund  then  in  ex- 
istence and  thereafter  to  arise  was  subordi- 
nate to  the  equity  which  had  in  May,  1888, 
arisen  in  favor  of  the  surety,  Hitchcock.  It 
follows  that  the  court  of  claims  did  not  err 
in  holding  that  Hitchcock  was  entitled  to  the 
fund,  and  its  Judgment  is  therefore  aihrmed. 

Judgment  affirmed. 


(164  U.  8.  4m 

WARNER  r.  TEXAS  &  P.  RY.  CO. 

(November  30,  1896.) 

No.  47. 

Stitdts  of  Fbauds  —  Contract  not  to  be  Per- 
formed IN*  A  Year— Gkant  of  an 
Easement  in  Realty. 

1.  A  verbal  contract  to  maintain  a  switch  for 
plaintiff's  benefit  for  shipping  purposes  "so  long 
as  he  may  need  it"  is  not  witliin  the  statute  of 
frauds  as  being  a  contract  not  to  be  i>erformed 
within  a  year.     54  Fed.  922j  reversed. 

2.  A  verbal  contract  to  build  and  mnintain  a 
switch  for  plaintiff's  benefit  for  shipping  pur- 
poses, BO  long  as  he  may  need  it,  is  not  a  grant 
of  an  ''estate  of  inheritance,  for  more  than  one 
year,  in  lands  and  tenements,"  within  the  mean- 
ing of  the  Texas  statute  of  frauds. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit 

This  was  an  action  brought  May  9,  1892, 
by  Warner  against  the  Texas  &  Pacific  Rail- 
way Company,  a  corporation  created  by  the 
laws  of  the  United  States,  upon  a  contract 
made  in  1874,  by  which  it  was  agreed  be- 
tween the  parties  that,  if  the  plaintiff  would 
grade  the  ground  for  a  switch,  and  put  on 
the  ties,  at  a  certain  point  on  the  defend- 
ant's railroad,  the  defendant  would  put 
down  the  rails,  and  maintain  the  switch  for 
the  plaintiff's  benefit  for  shipping  purposes 
as  long  as  he  needed  it  The/  defendant^ 
Digitized  by  VjIJUVLC 
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pleaded  that  the  contract  was  oral,  and  with- 
in the  statute  of  fraads,  because  it  was  '*not 
to  be  performed  within  one  year  from  the 
making  thereof/'  and  becanse  it  was  "a  grant 
or  eoiiveyanee  by  this  defendant  of  an  estate 
^  of  Inheritance,  and  for  a  term  of  more  than 
5  one  year,  in  lands." 

«  *At  the  trial,  the  plaintiff,  being  called  as 
witness  in  his  own  behalf,  testified  that  prior 
to  the  year  1874  be  had  been  engaged  in  the 
lumbering  and  milling  business  in  Iowa  and 
in  Arkansas,  and,  in  contemplation  of  break- 
ing up  and  consolidating  his  business,  came  to 
Texas,  and  selected  a  point,  afterwards  known 
as  "Warner's  Switch,"  as  a  suitable  location, 
provided  he  could  obtain  transportation  facil- 
ities; that  he  found  at  that  point  an  abun- 
dance of  fine  pine  timber,  and,  three  miles  back 
from  the  railroad,  e  stream,  known  as  "Big 
Sandy  Creek,"  peculiarly  adapted  to  floating 
logs,  and  lined  for  many  miles  above  with 
pine  timber;  that  in  1874  the  defendant's 
agent,  after  conversing  with  him  about  his 
experience  in  the  lumber  business,  the  capac- 
ity of  his  mill,  and  the  amount  of  lumber  ac- 
cessible from  the  proposed  location,  made  an 
oral  contract  with  him,  by  which  It  was 
agreed  that,  if  he  would  furnish  the  ties  and 
grade  the  ground  for  the  switch,  the  defend- 
ant would  put  down  the  iron  rails  and  main- 
tain the  switch  for  the  plaintiff's  benefit  for 
shipping  purposes,  as  long  as  he  needed  it;  that 
the  plaintiff  immediately  graded  the  ground 
Cor  the  switch,  and  got  out  and  put  down  the 
ties,  and  the  defendant  put  down  the  iron  rails, 
and  established  the  switch;  and  that  the 
plaintiff,  on  the  faith  of  the  continuance  of 
transportation  facilities  at  the  switch,  put  up 
a  large  sawmill,  bought  many  thousand 
acres  of  land  and  timber  rights  and  the  water 
privileges  of  Big  Sandy  creek,  made  a  tram 
road  three  miles  long  from  the  switch  to  the 
creek,  and  otherwise  expended  large  sums  of 
money,  and  sawed  and  shipped  large  quan- 
tities of  lumber,  until  the  defendant,  on  May 
10,  1887,  while  Its  road  was  operated  by 
receivers,  tore  up  the  switch  and  ties,  and 
destroyed  his  transportation  facilities,  leav- 
ing his  lands  and  other  property  without  any 
connection  with  the  railroad.  His  testimony 
also  tended  to  prove  that  he  had  thereby  been 
Injured  to  the  amount  of  more  than  $50,000, 
for  which  the  defendant  was  liable,  if  the 
contract  sued  on  was  not  wltnin  the  statute 
of  frauds. 

On  cross-examination,  the  plaintiff  testified 
that  when  he  made  the  contract  he  expected 
^to  engage  in  the  manufacture  of  lumber  at 
^  this  place  for  more  than  one  year,  and  to  stay 
♦  there,  and  to  have  a  site  for  lumber  there, 
as  long  as  he  lived;  and  that  he  told  the  de- 
fendant's agent,  in  the  conversation  between 
them  at  the  time  of  making  the  contract, 
that  there  was  lumber  enough  in  sight  on 
the  railroad  to  run  a  mill  for  10  years,  and 
t)y  moving  back  to  the  creek  there  would  be 
enough  to  run  a  mill  for  20  years  longer. 
No  other  testimony  being  offered  by  either 


party  bearing  upon  the  question  whether 
the  contract  sued  on  was  within  the  statute 
of  frauds,  the  circuit  court,  against  the 
plaintiff's  objection  and  exception,  ruled  that 
the  contract  was  within  the  statute,  instruct- 
ed the  Jury  to  find  a  verdict  for  the  defend- 
ant, and  rendered  Judgment  thereon,  which 
was  afiBlrmed  by  the  circuit  court  of  appeals, 
upon  the  ground  that  the  contract  was  with- 
in the  statute  of  frauds,  as  one  not  to  be 
performed  within  a  year.  13  U.  S.  App.  236, 
4  C.  C.  A.  673,  54  Fed.  922.  The  plaintiff 
sued  out  this  writ  of  error. 

Horace  Chilton,  for  plaintiff  in  error.  John 
F.  Dillon,  for  defendant  in  error. 

Mr.  Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

The  statute  of  frauds  of  the  state  of  Tex- 
as, re-enacting,  in  this  particular,  the  English 
statute  of  29  Car.  XL  c.  3,  §  4  (1677),  provides 
that  no  action  shall  be  brought  "upon  any 
agreement  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  mak- 
ing thereof,"  unless  the  ''agreement  upon 
which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  char- 
ged therewith,  or  by  some  person  by  him 
thereunto  lawfully  authorized."  Tex.  8t 
Jan.  18,  1840;  1  Pasch.  Dig.  <4th  Ed.)  art 
3875;  Rev.  St  1879,  art  2464;  Bason  y. 
Hughart,  2  Tex.  476,  480. 

This  case  has  been  so  fully  and  ably  ar-^ 
gued,  and  the  construction  of  this  clause  ofejj 
the  statute  of  frauds  has  so  seldom  ^come* 
before  this  court,  that  it  will  be  useful,  be- 
fore considering  the  particular  contract  now 
in  question,  to  refer  to  some  of  the  principal 
decisions  upon  the  subject  in  the  courts  of 
England,  and  of  the  several  states. 

In  the  earliest  reported  case  in  England 
upon  this  clause  of  the  statute  regard  seems 
to  have  been  had  to  the  time  of  actual  per- 
formance in  deciding  that  an  oral  agreement 
that,  if  the  plaintiff  would  procure  a  mar- 
riage between  the  defendant  and  a  certain 
lady,  the  defendant  would  pay  him  50  guin- 
eas, was  not  within  the  statute;  Lord  Holt 
saying:  '*Though  the  promise  depends  upon 
a  contingent,  the  which  may  not  happen  in 
a  long  time,  yet,  if  the  contingent  happen 
within  a  year,  the  action  shall  be  maintain- 
able, and  is  not  within  the  statute."  Fran- 
cam  V.  Foster  (1692)  Skin.  326;   Id.,  Holt  25- 

A  year  later,  another  case  before  Lord 
Holt  presented  the  question  whether  the 
words,  "agreement  not  to  be  performed  with- 
in one  year,"  should  be  construed  as  meaning 
every  agreement  which  need  not  be  per- 
formed within  the  year,  or  as  meaning  only 
an  agreement  which  could  not  be  performed 
within  the  year,  and  thus,  according  as  the 
one  or  the  other  construction  should  be 
adopted,  including  or  excluding  an  agree- 
ment which  might  or  might  not  be  perform- 
ed within  the  year»  without  regard  to  tb« 
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time  of  actual  performance.    The  latter  was 
•decided  to  be  the  true  construction. 

That  was  an  action  upon  an  oral  agree- 
ment, by  which  the  defendant  promised,  for 
•one  guinea  paid,  to  pay  the  plaintiff  so  many 
■at  the  day  of  his  marriage;  and  the  marriage 
^id  not  happen  within  the  year.  The  case 
was  considered  by  all  the  judges.  Lord  Holt 
''was  of  opinion  that  it  ought  to  have  been 
in  writing,  because  the  design  of  the  statute 
was,  not  to  trust  to  the  memory  of  witnesses 
for  a  longer  time  than  one  year."  But  the 
great  majority  of  the  judges  were  of  opinion 
that  the  statute  included  those  agreements 
only  that  were  impossible  to  be  performed 
within  the  year,  and  that  the  case  was  not 
within  the  statute,  because  the  marriage 
might  have  happened  within  a  year  after  the 
t«  agreement;  and  laid  down  this  rule:  "Where 
•  the  agreement  is  to  be  performed  upon  a*con- 
tingent,  and  it  does  not  appear  within  the 
agreement  that  it  is  to  be  performed  after 
the  year,  then  a  note  in  writing  is  not  neces- 
sary, for  the  contingent  might  happen  with- 
in the  year;  but  where  it  appears  by  the 
whole  tenor  of  the  agreement  that  it  is  to  be 
performed  after  the  year,  there  a  note  is 
necessary."  Peter  v.  Compton  (1693)  Skin. 
353;  Id.,  Holt,  326»  cited  by  Lord  Holt  in 
Smith  V.  Westall,  1  Ld.  Baym.  816,  317; 
Anon.,  Oomyn,  49,  60;   Comb.  463. 

Accordingly,  about  the  same  time,  all  the 
judges  held  that  a  promise  to  pay  so  much 
money  upon  the  return  of  a  certain  ship, 
which  ship  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not 
within  the  statute,  '*for  that  by  possibility 
the  ship  might  have  returned  within  a  year; 
and  although  by  accident  it  happened  not  to 
return  so  soon,  yet,  they  said,  that  clause  of 
th^  statute  extends  only  to  such  promises 
where,  by  the  express  appointment  of  the 
party,  the  thing  is  not  to  be  performed  with- 
in a  year.*'    Anon.,  1  Salk.  280. 

Again,  in  a  case  in  the  king's  bench  in 
1762,  an  agreement  to  leave  money  by  will 
was  held  not  to  be  within  the  statute,  al- 
though uncertain  as  to  the  time  of  perform- 
ance. Lord  Mansfield  said  that  the  law  was 
settled  by  the  earlier  cases.  Mr.  Justice 
Denison  said:  "The  statute  of  frauds  plain- 
ly means  an  agreement  not  to  be  performed 
within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  is 
not  within  it;  nor  any  case  that  depends 
upon  contingency.  It  does  not  extend  to 
cases  where  the  thing  only  may  be  perform- 
ed within  the  year;  and  the  act  cannot  be 
extended  further  than  the  words  of  it" 
And  Mr.  Justice  Wilmot  said  that  the  rule 
laid  down  in  1  Salk.  2S0,  above  quoted,  was 
the  true  rule.  Fenton  v.  Emblers,  3  Bur- 
rows, 1278;    Id.,  1  W.  Bl.  353. 

It  thus  appears  to  have  been  the  settled 
construction  of  this  clause  of  the  statute 
in  England,  before  the  Declaration  of  Inde- 
pendence, that  an  oral  agreement  which,  ac- 
cording to  the  intention  of  the  parties,  as 


shown  by  the  terms  of  the  contract,  might 
be  fully  performed  within  a  year  from  the^ 
time  it  was  made,  was  not  within  the  stat-^ 
ute,  although  the  time  of*lts  performance* 
was  uncertain,  and  might  probably  extend, 
and  be  expected  by  the  parties  to  extend, 
and  did  in  fact  extend,  beyond  the  year. 

The  several  states  of  the  Union,  in  re-en- 
acting this  provision  of  the  statute  of  frauds 
in  its  original  words,  must  be  taken  to  have 
adopted  the  known  and  settled  construction 
which  it  had  received  by  judicial  decisions 
in  England.  Tucker  v.  Oxley,  5  Cranch,  34, 
42;  Pennock  v.  Dialogue,  2  Pet  1,  18;  Mc- 
Donald V.  Hovey,  110  U.  S.  619,  628,  4  Sup. 
Ct  142,  146.  And  the  rule  established  in 
England  by  those  decisions  has  ever  since 
been  generally  recognized  in  England  and 
America,  although  it  may,  in  a  few  instances, 
have  been  warped  or  misapplied. 

The  decision  in  Boydell  v.  Drummond  (1809) 

11  East,  142,  which  has  been  sometimes  sup- 
posed to  have  modified  the  rule,  was  really 
in  exact  accordance  with  it.  In  that  case 
the  declaration  alleged  that  the  Boydells  had 
proposed  to  publish  by  subscription  a  series  of 
lai^ge  prints  from  some  of  the  scenes  of  Shake- 
speare*s  plays,  In  eighteen  numbers  contain- 
ing four  plates  each,  at  the  price  of  three 
guineas  a  number,  payable  as  each  was  is- 
sued, and  one  number,  at  least,  to  be  an- 
nually published  after  the  delivery  of  the 
first;  and  that  the  defendant  became  a  sub- 
scriber for  one  set  of  prints,  and  accepted 
and  paid  for  two  numbers,  but  refused  to 
accept  or  pay  for  the  rest.  The  first  pro- 
spectns  issued  by  the  publishers  stated  cer- 
tain conditions,  in  substance  as  set  out  in 
the  declaration,  and  others  showing  the 
magnitude  of  the  undertaking,  and  that  Its 
completion  would  unavoidably  take  a  con- 
siderable time.  A  second  prospectus  stated 
that  one  number,  at  least,  should  be  pub- 
lished annually,  and  the  proprietors  were 
confident  that  they  should  be  enabled  to 
produce  two  numbers  within  the  course  of 
every  year.  The  book  in  which  the  defend- 
ant subscribed  his  name  had  only,  for  Its 
title,  '^Shakespeare  Subscribers.  Their  sig- 
natures," without  any  reference  to  either 
prospectus.  The  contract  was  held  to  be 
within  the  statute  of  frauds,  as  one  not  to  be 
performed  within  a  year,  because,  as  was 
demonstrated  in  concurring  opinions  of  Lord^ 
Ellenborough  and  Justices  Grose,  Le  Blanc,  ^ 
and  Bayley,  the* contract,  according  to  the* 
understanding  and  contemplation  of  the  par- 
ties, as  manifested  by  the  terms  of  the  con- 
tract, was  not  to  be  fully  performed  (by  the 
completion  of  the  whole  work)  within  the 
year;  and  consequently,  a  full  completion 
within  the  year,  even  if  physically  possible, 
would  not  have  been  according  to  the  terms 
or  the  Intent  of  the  contract,  and  could  not 
have  entitled  the  publishers  to  demand  im- 
mediate payment  of  the  whole  subscription. 

In  Wells  V.  Horton  (1826)  4  Bing.  40;  Id., 

12  Moore,  G.  P.  177,— it  was  held  to  be  set- 
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tied  by  the  earlier  autboritleB  that  an  agree- 
ment by  which  a  debtor,  In  consideration  of 
his  creditor's  agreeing  to  forbear  to  sue  him 
during  his  lifetime,  promised  that  his  execu- 
tor should  pay  the  amount  of  the  debt,  was 
not  within  the  statute;  and  Chief  Justice  Best 
said:  "The  present  case  is  clearly  distinguisha- 
ble from  Boydell  y.  Dmmmond,  where,  upon 
the  face  of  the  agreement,  it  appeared  that 
the  contract  was  not  to  be  executed  within  a 
year." 

In  Souch  V.  Strawbridge  (1846)  2  C.  B.  808, 
a  contract  to  support  a  child,  for  a  guinea 
a  month,  as  long  as  the  child's  father  should 
think  proper,  was  held  not  to  be  within  the 
statute,  which,  as  Chief  Justice  Tlndal  said, 
"speaks  of  'any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof;'  pointing  to  contracts 
the  complete  performance  of  which  is  of  ne- 
cessity extended  beyond  the  space  of  a  year. 
That  appears  clearly  from  the  case  of  Boy- 
dell y.  Drummond,  the  rule  to  be  extracted 
from  which  is  that,  when  the  agreement  dis- 
thictly  shows,  upon  the  face  of  it,  that  the 
parties  contemplated  its  performance  to  ex- 
tend over  a  greater  space  of  time  than  one 
year,  the  case  is  within  the  statute;  but 
that,  where  the  contract  is  such  that  the 
whole  may  be  performed  within  a  year,  and 
there  is  no  express  stipulation  to  the  con- 
trary, the  statute  does  not  apply." 

In  Murphy  v.  O'SuUivan  (1866)  11  Ir.  Jur. 
(N.  S.)  Ill,  the  court  of  exchequer  chamber 
in  Ireland,  in  a  series  of  careful  opinions  by 
Mr.  Justice  O'Hagan  (afterwards  Lord  Chan- 
is  cellor  of  Ireland),  Baron  Fitzgerald,  Chief 
^  Baron  Pigot,  and  Chief  Justice  Monahan,  re- 
*  viewing  the  English  cases,  held^that  under 
the  Irish  statute  of  frauds  of  7  Wm.  HI. 
c.  12  (which  followed  in  this  respect  the 
words  of  the  English  statute),  an  agreement 
to  maintain  and  clothe  a  man  during  his  life 
was  not  required  to  be  in  writing. 

In  the  recent  case  of  McGregor  v.  Mc- 
Gregor (1888)  21  Q.  B.  Div.  424,  the  English 
court  of  appeal  held  that  a  lawful  agreement 
made  between  husband  and  wife,  in  compro- 
mise of  legal  proceedings,  by  which  they 
agreed  to  live  apart,  the  husband  agreeing 
to  allow  the  wife  a  weekly  sum  for  mainte- 
nance, and  she  agreeing  to  maintain  herself 
and  her  children,  and  to  indemnify  him 
against  any  debts  contracted  by  her,  was 
not  within  the  statute.  Lord  Esher,  M.  R., 
thought  the  true  doctrine  on  the  subject  was 
that  laid  down  by  Chief  Justice  Tindal  in 
the  passage  above  quoted  from  Souch  v. 
Strawbridge.  Lord  Justice  Lindley  said: 
"The  provisions  of  the  statute  have  been 
construed  in  a  series  of  decisions  from  which 
we  cannot  depart.  The  effect  of  these  deci- 
sions is  that,  if  the  contract  can  by  possi- 
bility be  performed  within  the  year,  the 
statute  does  not  apply."  Lord  Justice  Bowen 
said:  **There  has  been  a  decision  which  for 
200  years  has  been  accepted  as  the  leading 
case  on  the  subject    In  Peter  v.  Compton, 


it  was  held  that  'an  agreement  that  is  not 
to  be  performed  within  the  space  of  a  year 
from  the  maldng  thereor  means,  in  the  stat- 
ute of  frauds,  an  agreement  which  appears 
from  its  terms  to  be  incapable  of  perform- 
ance within  the  year."  And  each  of  the 
three  Judges  took  occasion  to  express  ap- 
proval of  the  decision  In  Murphy  v.  O'SuUi- 
van, above  cited,  and  to  disapprove  the  op- 
posing decision  of  Hawkins,  J.,  in  Davey  v. 
Shannon,  4  Exch.  Div.  81. 

The  cases  on  this  subject  in  the  courts  of 
the  several  states  are  generally  in  accord 
with  the  English  cases  above  cited.  They  are- 
so  numerous,  and  liave  been  so  fully  collected 
in  Browne  on  the  Statute  of  Frauds  (5th  Ed. 
c.  13),  that  we  shall  refer  to  but  few  of  them, 
other  than  those  dted  by  counsel  in  the  case 
at  bar. 

In  Peters  v.  Westborough,  19  Pick.  364,  an 
agreement  to  support  a  girl  12  years  old  un-© 
til  she  was  18  was  held  not  to  be  within  the^ 
statute.  Mr.  Justice  Wilde,  in  •  delivering* 
Judgment,  after  quoting  Peter  v.  Compton, 
Fenton  v.  Emblers,  and  Boydell  v.  Drum- 
mond, above  cited,  said:  "From  these  au- 
thorities it  appears  to  be  settled  that,  In  order 
to  bring  a  parol  agreement  within  the  clause 
of  the  statute  in  question,  It  must  either  have 
been  expressly  stipulated  by  the  parties,  or 
it  must  appear  to  have  been  so  understood 
by  them,  that  the  agreement  was  not  to  be 
performed  within  a  year.  And  this  stipula- 
tion or  understanding  is  to  be  absolute  and 
certain,  and  not  to  depend  upon  any  contin- 
gency. And  this,  we  think,  is  the  clear 
tneanlng  of  the  statute.  In  the  present  case, 
the  performance  of  the  plaintiff's  agreement 
with  the  child's  father  depended  on  the  con- 
tingency of  her  life.  If  she  had  continued 
in  the  plaintiff's  service,  and  he  had  support- 
ed her,  and  she  had  died  within  a  year  after 
the  making  of  the  agreement,  it  would  have- 
been  fully  performed.  And  an  agreement 
by  parol  is  not  within  the  statute  when,  by 
the  happening  of  any  contingency,  it  might 
be  performed  within  a  year." 

In  many  other  states,  agreements  to  sup- 
port a  person  for  life  have  been  held  not  to- 
be  within  the  statute.  Browne,  St.  Frauds, 
c.  13,  §  276.  The  decision  ot  the  supreme 
court  of  Tennessee  In  Deaton  v.  Coal  (3o.,  12* 
Helsk.  650,  cited  by  the  defendant  in  error, 
is  opposed  to  the  weight  of  authority. 

In  Roberts  v.  Rockbottom  Co.,  7  3Ietc. 
(Mass.)  46,  Chief  Justice  Shaw  declared  the 
settled  rule  to  be  that,  "when  the  contract 
may,  by  Its  terms,  be  fully  performed  with- 
in the  year.  It  Is  not  void  by  the  statute  of 
frauds,  although  In  some  contingencies  it  may 
extend  beyond  a  year";  and  stated  the  case 
then  before  the  court  as  follows:  "Tlie  con- 
tract between  tlie  plaintiff  and  the  company 
was  that  they  should  employ  him,  and  that 
he  should  serve  them,  upon  the  terms  agreed 
on,  five  years,  or  so  long  as  Leforest  should 
continue  their  agent.  This  Is  a  contract 
which  might  have  been  fully  performed  with- 
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m  tbe  year.    The  legal  effect  Is  the  same  as 

if  It  were  expressed  as  an  agreement  to  serve 

the  company  so  long  as  Leforest  should  con- 

i^tinue  to  be  their  agent,  not  exceeding  fire 

9  years;  though  the  latter  expression  shows  a 

*  little  more  'dearly  that  the  contract  might 
end  within  a  year,  if  Leforest  should  quit 
the  agency  within  that  time." 

In  Blanding  v.  Sargent,  33  N.  H.  230,  the 
court  stated  the  rale,  as  established  by  the 
authorities  elsewhere,  and  therefore  proper- 
ly to  be  considered  as  adopted  by  the  legis- 
lature of  New  Hampshire  when  re-enacting 
the  statute,  to  be  thac  "the  statute  does  not 
apply  to  any  contract,  unless  by  its  express 
terms  or  by  reasonable  construction  It  is  not 
to  be  performed— that  is,  incapable  in  any 
event  of  being  performed— within  one  year 
from  the  time  it  is  made";  and  that  'if,  by 
its  terms,  or  by  reasonable  construction,  the 
contract  can  be  fully  performed  within  a 
year,  although  it  can  only  be  done  by  the 
occurrence  of  some  contingency  by  no  means 
lilsely  to  happen,  such  as  the  death  of  some 
party  or  person  referred  to  in  the  contract, 
the  statute  has  no  application,  and  no  writ- 
ing is  necessary";  and,  therefore,  that  an 
agreement  by  a  physician  to  sell  out  to  an- 
other physician  his  business  in  a  certain 
town,  and  to  do  no  more  business  there,  in 
consideration  of  a  certain  sum  to  be  paid  in 
fire  years,  was  not  witnin  the  statute,  be- 
cause, *'if  the  defendant  had  died  within  a 
year  from  the  making  of  the  contract,  hay- 
ing kept  his  agreement  while  he  lived,  his 
contract  would  have  been  fully  performed." 
The  decisions  in  other  states  are  to  the  same 
effect    Browne,  St  Frauds,  c.  13,  §  277. 

In  Hinckley  v.  Southgate,  U  Vt  428,  dted 
by  the  defendant  in  error,  the  contract  held 
CO  be  within  the  statute  of  frauds  was  In 
express  terms  to  carry  on  a  miU  for  a  year 
from  a  future  day;  and  the  suggestion  In 
the  opinion  that  if  the  time  of  performance 
depends  upon  a  contingency,  the  test  is 
whether  the  contingency  will  probably  hap- 
pen, or  may  reasonably  be  expected  to  hap- 
pen, within  the  year,  was  not  necessary  to 
the  decision  of  the  case,  and  cannot  stand 
with  the  other  authorities.  Browne,  St 
Frauds,  c.  13,  S  279. 

In  Linscott  v.  Mclntire,  15  Me.  201,  also 
cited  by  the  defendant  in  error,  an  agree- 
ment to  sell  a  farm  at  the  best  advantage, 
and  to  pay  to  the  plaintiff  any  sum  remain- 
^  ing  after  refunding  the  defendant's  advances 
^and  paying  him  for  his  trouble,  was  held  not 

•  to  be  within  the  statute  of  frauds;  *jGhlef 
Justice  Weston  saying:  "The  sale  did  not 
happen  to  be  made  until  a  year  nad  expired, 
but  it  might  have  taken  place  at  an  earlier 
period,  and  there  Is  nothing  In  the  case  from 
which  it  appears  that.  In  the  contemplation 
of  the  parties  at  the  time.  It  was  to  be  de- 
layed beyond  a  year.  This  clause  of  the 
statute  has  been  limited  to  cases  where,  by 
the  express  terms  of  the  agreement  the  con- 
tract was  not  to  be  performed  within  the 


space  of  a  year.  And  It  has  been  held  to 
be  no  objection  that  it  depended  on  a  con- 
tingency, which  might  not  and  did  not  hap- 
pen until  after  that  time." 

In  Herrin  v.  Butters,  20  Me.  119,  likewise 
cited  by  the  defendant  in  error,  the  contract 
held  to  be  within  the  statute  could  not  pos- 
sibly have  been  performed  within  the  year, 
for  it  was  to  clear  eleven  acres  in  three  years; 
one  acre  to  be  seeded  down  the  present  spring, 
one  acre  the  next  spring,  and  one  acre  the 
spring  following;  and  to  receive  in  consid- 
eration thereof  all  the  proceeds  of  the  land, 
except  the  two  acres  first  seeded  down. 

In  Broadwell  v.  Getman,  2  Denio,  87,  the 
supreme  court  of  New  York  stated  the  rule 
thus:  ''Agreements  which  may  be  completed 
within  one  year  are  not  within  the  statute. 
It  extends  to  such  only  as  by  their  express 
terms  are  not  to  be,  and  cannot  be,  carried 
into  full  execution  until  after  the  expiration 
of  that  time."  The  contract  there  sued  on 
was  an  agreement  made  in  January,  1841, 
by  which  the  defendant  agreed  to  clear  a 
piece  of  woodland  for  the  plaintiff,  and  to 
partly  make  a  fence  at  one  end  of  it  which 
the  plaintiff  was  to  complete,  the  whole  to 
be  done  by  the  spring  of  1842;  and  the  de- 
fendant was  to  have  for  his  compensation 
the  wood  and  timber,  except  that  used  for 
the  fence,  and  also  the  crop  to  be  put  in  by 
him  in  the  spring  of  1842.  The  court  well 
said:  **Aa  this  agreement  was  made  in  Jan- 
uary, 1841,  and  could  not  be  completely  ex- 
ecuted until  the  close  of  the  season  of  1842, 
it  was  within  the  statute;  and,  not  being  in 
writing,  and  signed,  was  void.  Upon  this 
point  it  would  seem  difficult  to  raise  a  doubt 
upon  the  terms  of  the  statute." 

In  Pitkin  y.  Bailroad  Oo.,  2  Barb.  Gh.  221.^ 
cited  by  the  defendant  In  error,  a  bill  ln§ 
equity  to  compel  a  raIlroad*company  to  per-* 
form  an  agreement  to  maintain  a  permanent 
turnout  track  and  stopping  place  for  Us 
freight  trains  and  passenger  cars  in  the  neigh- 
borhood of  the  plaintiff's  property  was  dis- 
missed by  Chancellor  Walworth  upon  several 
grounds,  the  last  of  which  was  that,  as  a 
mere  executory  agreement  to  continue  to 
stop  with  its  cars  at  that  place,  "as  a  per- 
manent arrangement"  the  agreement  was 
within  the  statue  of  frauds,  because,  from 
its  nature  and  terms,  it  was  not  to  be  per- 
formed by  the  company  within  one  year  from 
the  making  thereof. 

In  Kent  v.  Kent,  62  N.  T.  500,  an  agree- 
ment by  which  a  father,  in  consideration  of 
his  son's  agreeing  to  work  for  him  upon  bis 
farm,  without  specifying  any  time  for  the 
service,  agreed  that  the  value  of  the  work 
should  be  paid  out  of  his  estate  after  liif; 
death,  which  did  not  in  fact  happen  until  20 
years  after  the  son  ceased  work,  was  not 
within  the  statute.  Judge  Allen,  delivering 
the  judgment  of  the  court  of  appeals,  said: 
"The  statute,  as  interpreted  by  courts,  docs 
not  include  agreements  which  may  or  nmy 
not  be  performed  within  one  year  from  the 


152 


17  SUPREME  OOUBT  REPORTER. 


making,  but  merelj  those  which  withhi  their 
terms,  and  consistent  with  the  rights  of  the 
parties,  cannot  be  performed  within  that  time. 
If  the  agreement  may,  consistently  with  its 
terms,  be  entirely  performed  within  the  year, 
although  it  may  not  be  probable  or  expected 
that  it  will  be  performed  within  that  time,  it 
Is  not  within  the  condemnation  of  the  statute." 
In  Saunders  y.  Kasterbine,  6  B.  Mon.  17, 
cited  by  the  defendant  hi  «rror,  the  contract 
proved,  as  stated  hi  the  opinion  of  the  court, 
was  to  execute  a  bill  of  sale  of  a  slave  when 
the  purchaser  had  paid  the  price  of  $400,  in 
monthly  installments  of  from  ^  to  $8  each, 
which  would  necessarily  postpone  perform- 
ance by  either  party  beyond  the  year. 

In  Railway  Co.  v.  Whitiey,  54  Arlt.  109,  15 
S.  W.  465,  a  contract  by  which  a  railway  com- 
pany, in  consideration  of  being  permitted  to 
build  its  road  over  a  man's  land,  agreed  to 
construct  and  maintain  cattle  guards  on  each 
side  of  the  road,  was  held  not  to  be  within 
the  statute,  because  it  was  contingent  upon 
o  the  continuance  of  the  use  of  the  land  for  a 
§  railroad,  which  might  have  ceased  within  a 
•  year.    And  a  like  decision  was'made  in  Sweet 
V.  Lumber  Co.,  56  Ark.  629,  20  S.  W.  514,  up- 
on facts  almost  exactly  like  those  in  the  case 
at  bar. 

The  construction  and  application  of  this 
clause  of  the  statute  of  frauds  first  came  be- 
fore this  court  at  December  term,  1866,  in 
Packet  Co.  v.  Sickles,  5  Wall.  580,  which 
arose  in  the  District  of  Columbia  under  the 
statute  of  29  Car.  II.  c.  3,  §  4,  in  force  in  the 
state  of  Maryland  and  in  the  District  of  Co« 
lumbla.  Alex.  Br.  St.  Md.  509;  EUlcott  y. 
Peterson,  13  Md.  476,  487;  Comp.  St  D.  a 
c  23,  «  7. 

That  was  an  action  npon  an  oral  contract, 
by  which  a  steamboat  company  agreed  to  at- 
tach a  patented  contrivance,  known  as  the 
'^Sickles  Cut-OfT,"  to  one  of  its  steamboats, 
and,  if  it  should  efTect  a  saving  in  the  con- 
sumption of  fuel,  to  use  it  on  that  boat  during 
the  continuance  of  the  patent,  if  the  boat 
should  last  so  long;  and  to  pay  the  plaintifTs 
weekly,  for  the  use  of  the  cut-off,  three-fourths 
of  the  value  of  the  fuel  saved,  to  be  ascertain- 
ed in  a  specified  manner.  At  the  date  of  the 
contract  the  patent  had  12  years  to  run.  The 
court,  in  an  opinion  delivered  by  Mr.  Justice 
Nelson,  held  the  contract  to  be  within  the  stat- 
ute, and  said:  "The  substance  of  the  contract 
is  that  the  defendants  are  to  pay  in  money  a 
certain  proportion  of  the  ascertained  value  of 
the  fuel  saved  at  stated  intervals  throughout 
tue  period  of  twelve  years,  if  the  boat  to  which 
the  cut-off  is  attached  should  last  so  long.'* 
"It  is  a  contract  not  to  be  performed  within 
the  year,  subject  to  a  defeasance  by  the  hap- 
pening of  a  certain  event,  which  might  or 
might  not  occur  within  that  time.'*  5  Wall. 
594-^96.  And  reference  was  made  to  Birch 
V.  Liverpool,  9  Barn.  &  C.  392,  and  Dobson  v. 
CoUis,  1  Hurl.  &  N.  81,  in  each  of  which  the 
agreemont  was  for  the  hire  of  a  thing,  or  of 
■  person,  for  a  term  specified  of  more  than  a 


year,  determinable  by  notice  within  the  year, 
and  therefore  within  the  statute,  because  it 
was  not  to  be  performed  within  a  year,  al- 
though it  was  defeasible  within  tiiat  period. 

In  Packet  Co.  ▼.  Sickles  it  appears  to  have- 
been  assumed,  almost  without  discussion,  that 
the  contract,  according  to  its  true  construc- 
tion, was  not  to  be  performed  in  less  than  12^ 
years,  but  was  defeasible  by  an  event  which  w^ 
might  or*might  not  happen  within  one  year.  It* 
may  weU  be  doubted  whether  that  view  can  be 
reconciled  with  the  terms  of  the  contract  it- 
self, or  with  the  general  current  of  the  au- 
thorities. The  contract,  as  stated  in  the  fore- 
part of  the  opinion,  was  to  use  and  pay  for  the 
cut-off  upon  the  boat  "during  the  oontinuance^ 
of  the  said  patent,  if  the  said  boat  should  last: 
so  long."  5  WalL  581.  594.  The  terms  "dur- 
ing the  continuance  of"  and  "last  so  long'*' 
would  seem  to  be  precisely  equivalent,  and 
the  full  performance  of  the  contract  to  be  lim- 
ited alike  by  the  life  of  th^  patent  and  by  the- 
life  of  the  boat  It  is  difficult  to  understand 
how  the  duration  of  the  patent  and  the  dura- 
tion of  the  boat  differed  from  one  another  la 
their  relation  to  the  performance  or  the  deter* 
mination  of  the  contract;  or  how  a  contract 
to  use  an  aid  to  navigation  upon  a  boat  so 
long  as  she  shall  last  can  be  distinguished  in 
principle  from  a  contract  to  support  a  man. 
so  long  as  he  shall  live,  which  has  been  often^ 
decided,  and  is  generally  admitted,  not  to  be^ 
within  the  statute  of  frauds. 

At  October  term,  1877,  this  court,  speaking- 
by  Mr.  Justice  MiUer,  said:    "The  statute  of 
frauds  applies  only  to  contracts  which,  by~ 
their  terms,  are  not  to  be  performed  within  a, 
year,  and  does  not  apply  because  they  may  not 
be   performed   within  that  time.     In  other- 
words,  to  make  a  parol  contract  void,  it  must 
be  apparent  that  it  was  the  understanding  of 
the  parties  that  it  was  not  to  be  performed: 
within  a  year  from  the  time  it  was  made"' 
And  it  waa  therefore  held,  in  one  case,  that  a. 
contract  by  the  owner  of  a  valuable  estate, 
employing  lawyers  to  avoid  a  lease  thereof, 
and  to  recover  the  property,  and  promising  to  - 
pay  them  a  certain  sum  out  of  the  proceeds  of 
the  land  when  recovered  and  sold,  was  not 
within  the  statute,  because  all  this  might  have 
been  done  within  a  year;    and,  in  another 
case,  that  a  contract,  made  early  in  November, 
1869,  to  furnish  all  the  stone  required  to  build 
and  complete  a  lock  and  dam  which  the  con- 
tractor with  the  state  had  agreed  to  complete 
by  September  1,  1871,   was  not  within  the 
statute,  because  the  contractor,  by  pushing «, 
the  work,  might  have  fully  completed  it  be-^  ^ 
fore  November,  1870.  •McPherson  v.  Cox,  96  • 
U.  S.  404,  416,  417;   Walker  y.  Johnson,  Id. 
424,  427. 

In  Texas,  where  the  contract  now  In  ques- 
tion was  made,  and  this  action  upon  it  was 
tried,  the  decisions  of  the  supreme  court  of 
tiie  state  are  in  accord  with  the  current  of  de- 
cisions elsewhere. 

In  Thouvenhi  v.  Lea,  26  Tex.  612,  the  court 
said:    "An  agreement  which  may  or  may  not  : 
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be  performed  within  a  year  Is  not  required  by 
the  statnte  of  frauds  to  be  in  writing.  It 
most  appear  from  the  agreement  itself  that  it 
is  not  to  be  performed  within  a  year."  In 
that  case  the  owner  of  land  orally  agreed  to 
sell  it  for  a  certain  price,  payable  in  five  years. 
The  purchaser  agreed  to  go  into  possession^ 
and  make  improvements;  and  the  seller  agreed. 
If  there  was  a  failure  to  complete  the  con- 
tract, to  pay  for  the  improvements.  The 
■agreement  to  pay  for  the  improvements  was 
held  not  to  be  within  the  statute;  the  court 
saying:  '*There  is  nothing  from  which  it  can 
be  inferred  that  the  failure  to  complete  the 
•contract  (by  reducing  it  to  writing,  for  in- 
stance, as  was  stipulated  should  be  done),  or 
its  abandonment,  might  not  occur  within  a 
year  from  the  time  it  was  consummated.  The 
purchaser,  it  is  true,  was  entitled  by  the 
agreement  to  a  credit  of  five  years  for  the 
payment  of  the  purchase  money,  if  the  con- 
tract had  been  reduced  to  writing.  But  ap- 
pellant might  have  sold  to  another,  or  the  con- 
tract might  have  been  abandoned  by  the  pmv 
chaser,  at  any  time;  and  upon  this  alone  de- 
pended appellant's  liability  for  the  improve- 
ments." See,  also,  Thomas  v.  Hammond,  47 
Tex.  42. 

In  the  very  recent  case  of  Bailway  Go.  v. 
Wood,  88  Ter.  191,  195, 196,  30  S.  W.  859,  800, 
it  was  held  that  an  oral  agreement  by  a  rail- 
road company  to  issue  to  one  Wood  annually 
a  pass  over  its  road  for  himself  and  his  fam- 
ily, and  to  stop  its  trains  at  his  house,  for  10 
years,  was  not  within  the  statute.  The  court, 
after  reviewing  many  of  the  authorities,  said: 
''It  seems  to  be  well  settled  that,  where  there 
is  a  contingency  expressed  upon  the  face  of 
the  contract,  or  implied  from  the  drcumstan- 
^ces,  upon  the  happening  of  which  within  a 
f^jeai  the  contract  or  agreement  will  be  per- 
•  f(»Tned,  the  contract  is  not*within  the  statute, 
though  it  be  dear  that  it  cannot  be  performed 
within  a  year  except  in  the  event  the  con- 
tingency happens."  *lf  the  contingency  Is  be- 
yond the  control  of  the  parties,  and  one  that 
may,  in  the  usual  course  of  events,  happen 
within  the  year,  whereby  the  contract  will  be 
performed,  the  law  will  presume  that  the  par- 
ties contemplated  its  happening,  whether  they 
mention  it  in  the  contract  or  not.  The  stat- 
nte only  applies  to  contracts  *not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof.'  If  the  contingency  is  such 
that  its  happening  may  bring  the  performance 
within  a  year,  the  contract  is  not  within  the 
terms  of  the  statute;  and  this  is  true  wheth- 
er the  parties  at  the  time  had  in  mind  the 
happening  of  the  contingency  or  not  The  ex- 
istence of  the  contingency  in  this  dass  of 
cases,  and  not  the  fact  that  the  parties  may 
or  may  not  have  contemplated  its  happenhig. 
Is  what  prevents  the  agreement  from  coming 
within  the  scope  of  the  statute.  Applying 
these  principles  to  the  case  under  considera- 
tion, we  think  it  clear  that  the  contract  above 
set  out  was  not  within  the  statute.  The  agree- 
vaeat  to  give  the  pass  and  stop  the  trahis  was 


peraonal  to  Wood  and  his  family.  He  could 
not  transfer  it  In  case  of  his  death  within 
the  year,  the  obligation  of  the  company  to  him 
would  have  been  performed,  and  no  right 
thereunder  would  have  passed  to  his  hehrs  or 
executors.  If  it  be  held  that  each  member  of 
his  family  had  an  interest  in  the  agreement, 
the  same  result  would  have  followed  the  death 
of  such  member,  or  all  of  them,  within  the 
year.  If  the  agreement  had  been  to  give 
Wood  a  pass  for  life,  it  would,  under  the  above 
authorities,  not  have  been  within  the  statute; 
and  we  can  see  no  good  reason  for  holding  it 
to  be  within  the  statute  because  his  right  could 
not  have  extended  beyond  ten  years.  Tho 
happening  of  the  contingency  of  the  death  of 
himself  and  family  within  a  year  would  have 
performed  the  contract  in  one  case  as  cep 
tainly  as  in  the  other." 

In  the  case  at  bar,  the  contract  between  the 
railroad  company  and  the  plaintiff,  as  testi- 
fied to  by  the  plaintilT  himself,  who  was  the 
only  witness  upon  tiie  point,  was  that,  if  he^ 
would  furnish  the  ties  and  grade  the  ground^ 
for  the  switch  atfthe  place  where  he  proposed* 
to  erect  a  sawmill,   the  railroad    company 
would  "put  down  the  iron  rails  and  maintain 
the  switch  for  the  plaintiff's  benefit  for  ship- 
ping purposes  as  long  as  he  needed  it" 

The  parties  may  well  have  expected  that 
the  contract  would  continue  in  force  for  more 
than  one  year.  It  may  have  been  very  im- 
probable that  it  would  not  do  so;  and  it  did 
in  tact  continue  hi  force  for  a  much  longer 
time.  But  they  made  no  stipulation  which, 
in  terms,  or  by  reasonable  inference,  required 
that  result  Tbe  question  is  not  what  the 
probable,  or  expected,  or  actual  performance 
of  the  contract  was,  but  whether  the  contract, 
according  to  the  reasonable  interpretation  of 
its  terms,  required  that  it  should  not  be  per- 
formed within  the  year.  No  definite  term 
of  time  for  the  performance  of  the  contract  ap- 
peara  to  have  been  mentioned  or  contemplated 
by  the  parties,  nor  was  there  any  agreement 
as  to  the  amount  of  lumber  to  be  sawed  or 
shipped  by  the  plaintiff,  or  as  to  the  time  dur- 
ing which  he  should  keep  up  his  mill. 

The  contract  of  the  railroad  company  was 
with,  and  for  the  benefit  of,  the  plaintiff  per- 
sonally. The  plaintiff's  own  testimony  shows 
(although  that  is  not  essential)  that  he  un- 
derstood that  the  performance  of  the  contract 
would  end  with  his  own  life.  The  obligation 
of  the  railroad  company  to  maintain  the 
switch  was  in  terms  limited  and  restricted 
by  the  qualification  *f  or  the  plaintiff's  benefit 
for  shipping  purposes  as  long  as  he  needed 
it,*'  and  no  contingency  which  should  put  an 
end  to  the  performance  of  the  contract  other 
than  his  not  needing  the  switch  for  the  pur- 
pose of  his  buslnefls,  appeara  to  have  been  in 
the  mouth  or  in  the  mind  of  either  party.  If, 
within  a  year  after  the  making  of  the  con- 
tract the  plaintiff  had  died,  or  had  abandoned 
his  whole  business  at  this  place,  or  for  any 
other  reason  had  ceased  to  need  the  switch  for 
the  shipphig  of  lumber,  the  railroad  compa|drp 
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would  bave  been  no  looger  under  any  obliga- 
tion to  maintain  the  switch,  and  the  contract 
wonld  have  been  brought  to  an  end  by  hav- 
ing been  fully  performed. 

Hie  complete  performance  of  the  contract 

10  depending  upon  a  contingency  which  might 

?  happen  within  the  year,  the  *ood tract  Is  not 

wKhin  the  statute  of  frauds  as  an  ^'agreement 

which  is  not  to  be  performed  within  the  space 

of  one  year  from  the  making  thereof." 

Nor  Is  it  within  the  other  clause  of  the  stat- 
ute of  frauds,  relied  on  In  the  answer,  which 
requires  certain  conveyances  of  i«al  estate  to 
be  in  writing.  The  suggestion  made  in  the 
argument  for  the  defendant  In  eiror,  that  the 
contract  was,  In  substance,  a  grant  of  an 
easement  In  real  estate,  and  as  such  within 
the  statute,  overlooks  the  difference  between 
the  English  and  the  Texan  statutes  In  this 
particular.  The  existing  statutes  of  Texas, 
while  they  substantially  follow  the  English 
statute  of  frauds,  so  far  as  to  require  a  con- 
veyance of  any  "estate  of  inheritance  or  free- 
hold, or  for  a  term  of  more  than  one  year,  in 
lands  and  tenements,"  as  well  as  "any  con- 
tract for  the  sale  of  real  estate,  or  the  lease 
thereof  for  a  longer  term  than  one  year«"  to 
be  In  wilting,  omit  to  re-enact  the  additional 
words  of  the  English  statute,  in  the  clause 
concerning  conveyances,  "or  any  uncertain  in- 
terest of,  in,  to,  or  oat  of"  lands  or  tenements, 
and.  In  the  other  clause,  "or  any  Interest  in  or 
concerning  them."  St.  29  Car.  II.  c.  8,  fi§  1,  4; 
Rev.  St  Tex.  1879,  arts.  548,  2464;  Pasch. 
Dig.  arts.  997,  3875;  James  v.  Fulcrod,  5  Tex. 
512,  516;  Stuart  v.  Baker,  17  Tex.  417,  420; 
Anderson  v.  Powers,  69  Tex.  213. 

Judgment  reversed,  and  case  remanded  to 
the  circuit  court,  with  directions  to  set  aside 
the  verdict,  and  to  order  a  new  trial. 


(164  U.  S.  492) 

ALLEN  V.  UNITED  STATES. 

(December  7,  1896.) 

No.  871. 

HoMTCTDB  —  Charges  ~  Malice  Aporbthocoht  — 

MaNSLACOHTEK  —  SbLF-DBPBN8B  —  EVIDBNCB  — 

Flioht  of  thb  Accusbd—Rbasonablb  Doubt. 

1.  A  charge  that,  if  the  jury  believe  the  testi- 
mony of  certain  witnesses  to  the  effect  that  de- 
fendant drew  his  pistol,  went  into  the  field  where 
the  deceased  was,  struck  him  with  his  fist,  and 
then  shot  and  killed  him,  they  might,  from  these 
facts,  infer  that  the  killing  was  done  wiilfolly, 
and  with  malice  aforethought,  is  not  error. 

2.  A  charge  to  the  effect  that  the  intent  neces- 
sary to  constitute  malice  aforethought  need  not 
have  existed  any  particular  length  of  time  be- 
fore the  killing,  but  may  spring  up  at  the  in- 
stant, and  may  be  inferred  from  the  fact  of  lull- 
ing, is  not  erroneous,  as  applied  to  the  common- 
law  crime  of  murder. 

3.  A  charge  that,  where  one  performs  an  act 
which  it  is  known  will  produce  a  particular  result, 
he  is  presumed  to  have  anticipated  and  intended 
that  result;  and  that  "from  the  very  fact  of  a 
blow  being  struck  we  have  the  right  to  infer  as 
presumption  of  fact  that  the  blow  was  intended 
prior  to  the  striking,  though  at  a  period  of  time 
mappreciably   distant,"— is   not   error. 

4.  A  charge  that,  to  render  a  killing  man- 


slaughter, the  deceased  most,  at  the  time  of 
the  killing,  be  doing  some  act  "of  a  frharacter 
tliat  would  so  Inflame  the  mind"  of  the  defendant 
**as  that  the  law  contemplates  he  does  not  act 
deliberately,  but  his  mind  is  in  a  state  of  passion,'' 
and  that  mere  words  are  not  a  sufiScient  provo- 
cation to  reduce  the  killing  to  manslaughter,  is 
not  erroneous. 

6.  An  assault  which  will  justify  the  killing  of 
the  assailant  must  be  such  as  would  lead  a  rea- 
sonable person  to  believe  that  bis  life  was  in 
peril. 

6.  A  charge  to  the  effect  that  to  justify  one  in 
killing  his  assailant  he  must  fii'st  ''use  all  the 
means  in  his  power  otherwise  to  save  his  own 
life,  or  prevent  the  intended  harm,  such  as  re- 
treatinc:  as  far  as  he  can,  or  disabling  him  with- 
out killing  him,  if  it  be  in  his  power,"  is  not  er- 
roneous. 

7.  The  jury  may  properly  consider  the  flight 
of  the  accused  after  the  commission  of  the  of- 
fense, as  a  circumstance  tending  to  prove  his  guilt. 

8.  A  charge  directing  the  jury  to  disregard  ail 
evidence  they  may  find  to  be  false,  and  that 
false  evidence,  knowingly  and  purposely  invoked 
by  the  defendant,  may  be  considered  against  him, 
is  not  error. 

9.  Where  the  court  had  charged,  in  substance, 
that  the  presumption  of  innocence  in  favor  of 
the  defendant  stays  with  him  until  it  is  driven  out 
by  evidence  showing  his  guilt  beyond  a  reason- 
able doubt,  it  was  not  error  to  refuse  to  charge 
that,  where  there  is  a  probability  of  innocence, 
there  is  a  reasonable  doubt  of  guilt. 

10.  A  charge,  given  on  return  of  the  jury  into 
court  for  further  instructions,  was.  in  substance, 
that  it  was  the  duty  of  the  juiy  to  decide  the  case, 
if  they  could  conscientiously  do  so;  that  they 
should  listen  to  each  other's  arguments  with  a 
disposition  to  be  convinced;  that,  if  much  the 
larger  number  were  for  conviction,  a  dissent- 
ing juror  should  consider  whether  his  doubt  was 
a  reasonable  one;  and  that,  if  a  majority  was  for 
acquittal,  the  minority  should  consider  whether 
they  might  not  reasonably  doubt  the  correctness 
of  their  judgment.    Hdd  not  error. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas,    o 
*  This  was  a  writ  of  error  to  a  judgment  of? 
the  circuit  court  of  the  United  States  for  the 
Western  district  of  Arkansas  sentencing  the^ 
plaintiff  in  error  to  death  for  the  murder  oi§ 
PhllIp*Henson,  a  white  man,  In  the  Cherokee* 
Nation  of  the  Indian  Territory.    The  defend- 
ant was  tried  and  convicted  in  1803.  and,  up- 
on such  conviction  being  set  aside  by   this 
court  (150  U.  S.  551,  14  Sup.  Ct.  196),  was 
agahi  tried  and  convicted  In  18W.    The  case 
was  again  reversed  (157  U.  S.  675,  15  Sup. 
Ct.  720),  when  Allen  was  tried  for  the  third 
time,  and  convicted,  and  this  writ  of  error  was 
sued  out. 

The  facts  are  so  fully  set  forth  in  the  pre- 
vious reports  of  the  case  that  it  Is  unnecessary 
to  repeat  them  here. 

SoL  Gren.  Conrad,  for  defendant  in  error. 

Mr.  Justice  BROWN  dehvered  the  opinion 
of  the  court. 

We  are  somewhat  embarrassed  In  the  con- 
sideration of  this  case  by  the  voluminousness 
of  the  charge,  and  of  the  exceptions  taken 
thereto,  as  well  as  by  the  absence  of  a  brief 
on  the  part  of  the  plaintiff  In  error;  but  the 
principal  assignments  of  error  set  forth  In  the 
record  will  be  noticed  in  this  opinion. 

1.  The  thh^  assignment  of  error  is  taken  to 
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certain  language  In  the  charge,  the  material 
portion  of  which  Is  as  follows: 

"If  you  belleye  the  story  as  narrated  by  the 
two  Erne  boys,  who  testified  as  witnesses,  Is 
troe^-^hat  is,  that  the  defendant  went  up  the 
fence  with  his  pistol;  that  he  went  through 
the  wire  fence,  and  went  out  In  the  wheat 
field,  where  Philip  Henson  was,  and  met  him, 
first  hallooed  at  him,  placed  his  pistol  upon 
the  fence,  and  stopped  the  boys,  and  then 
went  through  the  wire  fence,  and  went  out 
to  where  he  was,  and  struck  him  first  In  the 
mouth  with  his  left  fist,  and  at  the  same  time 
undertook  to  fire  upon  him,  and  that  that  fir- 
ing was  prevented  by  the  action  of  Henson  in 
taking  hold  of  the  pistol,  and  it  went  off  into 
the  ground,  and  then  he  fired  at  him,  and 
struck  him  in  the  side,  and  then  he  fired  at 
him  and  struck  him  in  the  back,— you  have  a 
state  of  facts  which  would  authorize  you  to 
say  that  the  killing  was  done  willfully;  and, 
not  only  that,  but  to  say  that  it  was  done 
with  malice  aforethought,  because  that  state 
of  case,  if  that  be  true,  would  show  the  doing 
of  a  wrongful  act,  an  illegal  act,  without  Just 
cause  or  excuse,  and  in  the  absence  of  mit- 
igating facts  to  reduce  the  grade  of  the  crime." 
f)  The  learned  judge  was  stating  in  this  con- 
^nectlon  the  theory  of  the  prosecution,  and,  if 
•  the  facts  were  as  stated  by  the'Bmes,  there 
was  no  error  in  saying  to  the  Jury,  not  that 
they  were  bound  to,  but  that  they  were  at  lib- 
erty to.  Infer  not  only  willfulness,  but  malice 
aforethought. 

2.  The  fourth  assignment  was  to  the  follow- 
ing language: 

'*How  can  you  find  a  deliberate  Intent  to 
kill?  Do  you  have  to  see  whether  or  not  the 
man  had  that  intent  or  not  in  his  mind  a 
year  or  month  or  day  or  an  hour?  Not  at  all, 
for  in  this  age  of  improved  weapons,  when  a 
man  can  discharge  a  gun  in  the  twinkling  of 
an  eye,  if  you  see  a  man  draw  one  of  these 
weapons,  and  fire  It,  and  the  man  toward 
whom  he  presents  it  falls  dead,  you  have  a 
deliberate  Intent  to  kill,  as  manifested  by  the 
way  he  did  that  act  You  have  the  existence 
of  a  deliberate  intent,  though  It  may  spring 
ap  on  the  spur  of  the  moment,— as  it  were, 
spring  up  contemporaneous  with  the  doing  of 
it,— evidenced  by  shooting  of  the  man,  if  the 
act  was  one  he  could  not  do  under  the  law, 
and  then  claim  it  was  manslaughter,  or  an  act 
that  he  could  not  do  in  self-defense  from  the 
fact  that  it  was  done  without  Just  cause  or 
excuse,  or  in  the  absence  of  mitigating  facts; 
and  that  is  precisely  the  definition  of  this 
characteristic  of  murder  known  as  malice 
aforethought  It  does  not,  as  I  have  already 
told  you,  necessarily  import  any  special  ma- 
tevolence  towards  the  individual  slain,  but  also 
includes  the  case  of  a  generally  depraved, 
wicked,  and  malicious  spirit,  a  heart  regard- 
loss  of  social  duty,  and  a  mind  deliberately 
bent  on  mischief.  It  imports  premeditation. 
Malice,  says  the  law.  Is  an  intent  of  the  mind 
and  heart" 


The  substance  of  this  instruction  is  that  the 
hdtent  necessary  to  constitute  malice  afore- 
thought need  not  have  existed  for  any  par- 
tlcalar  time  before  the  act  of  killing,  but  that 
it  may  spring  up  at  the  instant,  and  may  be 
Inferred  from  the  fact  of  killing.  This  Is 
within  the  authorities  as  applied  to  the  com- 
mon-law crime  of  murder,  though  where  the 
crime  Is  dassifled,  as  in  some  states,  proof  of 
deliberate  premeditation  is  necessary  to  con- 
stitute murder  In  the  first  degree.  U.  S.  v. 
Cornell,  2  Mason,  91,  Fed.  Gas.  No.  14,S6S; 
People  V,  Clark,  7  N.  Y.  3S5;  Whart.  Hom.  fi« 
33;   Whart  Cr.  Law  aoth  Ed.)  S  117.  • 

•8.  The  sixth  assignment  is  to  the  following" 
language: 

•♦The  law  says  we  have  no  power  to  ascer- 
tain the  certain  condition  of  a  man's  mind. 
The  best  we  can  do  Is  to  infer  it  more  or  less 
satisfactorily  from  his  acts.  A  person  is 
presumed  to  Intend  what  he  does.  A  man 
who  performs  an  act  which  it  is  known  will 
produce  a  particular  result  is,  from  our  com- 
mon experience,  presumed  to  have  anticipat- 
ed that  result  and  to  have  intended  It. 
Therefore  we  have  a  right  to  say,  and  the 
law  says,  that  when  a  homicide  is  committed 
by  weapons  indicating  design,  that  it  is  not 
necessary  to  prove  that  such  design  existed 
for  any  definite  period  before  the  fatal  blow 
was  fired.  From  the  very  fact  of  a  blow  be- 
ing struck,  from  the  very  fact  that  a  fatal 
bullet  was  fired,  we  have  the  right  to  Infer 
as  a  presumption  of  fact  that  the  blow  was 
intended  prior  to  the  striking,  although  at  a 
period  of  time  inappreciably  distant." 

This  is  nothing  more  than  a  statement  of 
the  familiar  proposition  that  every  man  is 
presumed  to  intend  the  natural  and  probable 
consequences  of  his  own  act.  1  Greenl.  Ev. 
fi  18;  Reg.  v.  Jones,  9  Car.  &  P.  258;  Reg.  v. 
HQl,  8  Car.  &  P.  274;  Reg.  v.  Beard,  Id.  143; 
People  V.  Herrick,  13  Wend.  87,  91. 

4.  The  eighth  assignment  Is  taken  to  the 
following  definition  of  manslaughter: 

"It  is  the  killing  of  a  man  unlawfully  and 
willfully,  but  without  malice  aforethougrht. 
Malice  aforethought  as  I  have  defined  It  to 
you,  must  be  excluded  from  It;  that  Is,  the 
doing  of  a  wrongful  act  without  just  cause 
or  excuse,  and  In  the  absence  of  mitigating 
facts,  in  such  a  way  as  to  show  a  heart  void 
of  social  duty,  and  a  mind  fatally  bent  upon 
mischief,  must  be  out  of  the  case.  If  that 
Is  driven  out  of  the  case,  then  If  It  Is  a  crime 
at  all  It  must  come  under  this  statute;  it 
must  come  under  this  definition  of  the  crime 
of  manslaughter.  The  common  law,  which  I 
will  read  to  you, defines  It  in  the  same  way.  It 
tells  you  In  a  little  broader  terms  what  kind 
of  conditions  It  springs  out  of.  Speaking  of 
voluntary  manslaughter,  it  says  it  Is  the  will- 
ful and  unlawful  killing  of  another  on  sud  ^ 
den  quarrel,  or  in  the  heat  of  passion.  Let  us^ 
see  what  Is  meant*  by  this  definition.  The* 
party  who  is  killed,  at  the  time  of  the  kill- 
ing: must  offer  some  provocatioi^td, 
igitized  by  ^ 
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a  certain  condition  of  mind.  Now,  what  is 
the  character  of  that  provocation  that  can 
be  recognized  by  the  law  hb  being  sufficient 
to  reduce  the  grade  of  the  crime  from  mur- 
der to  manslaughter?  He  cannot  produce  it 
by  mere  words,  because  mere  words  alone  do 
not  excuse  even  a  simple  assault.  Any 
words  offered  at  the  time  do  not  reduce  the 
grade  of  the  killing  from  murder  to  man- 
slaughter. He  must  be  doing  some  act— that 
is,  the  deceased,  Philip  Henson,  in  this  case, 
the  party  killed— which  at  the  time  is  of  a 
character  that  would  so  inflame  the  mind  of 
the  party  who  does  the  killing  as  that  the 
law  contemplates  he  does  not  act  deliberate- 
ly, but  his  mind  is  in  a  state  of  passion,  in  a 
heat  of  passion,  where  he  is  incapable  of  de- 
UberaUng." 

There  is  no  error  in  this  instruction.  It  Is 
well  settled  by  the  authorities  that  mere 
words,  however  aggravating,  are  not  suffi- 
cient to  reduce  the  crime  from  murder  to 
manslaughter.  Com.  v.  York,  9  Mete. 
(Mass.)  03,  108;  Whart  Hom.  §  393;  Whart 
Cr.  Law  (10th  Bd.)  f  4Ka. 

5.  The  ninth  alleged  error  turned  upon  the 
statement  made  by  the  court  of  the  circum- 
stances under  which  the  killing  would  be 
justifiable: 

*'It  does  not  mean  that  defendant  was  as- 
saulted in  a  slight  way,  or  that  you  can  kill 
a  man  for  a  slight  attack.  The  law  of  self- 
defense  is  a  law  of  proportions  as  well  as  a 
law  of  necessity,  and  it  Is  only  danger  that 
is  deadly  in  its  character,  or  that  may  pro- 
duce great  bodily  harm,  against  which  you 
can  exercise  a  deadly  attaclc  If  he  is  at- 
tacked by  another  in  such  a  way  as  to  de- 
note a  purpose  to  take  away  his  life,  or  to  do 
him  some  great  bodily  harm  from  which 
death  or  permanent  injury  may  follow.  In 
such  a  case  he  may  lawfully  kill  the  assail- 
ant When?  Provided  he  use  all  the  means 
in  his  power  otherwise  to  save  his  own  life 
or  prevent  the  intended  harm,  such  as  re- 
treating as  far  as  he  can,  or  disabling  him 
without  killing  him,  if  it  be  in  his  po^^er. 
The  act  coming  from  the  assailant  must  be  a 
deadly  act,  or  an  act  that  would  produce 
^  great  violence  to  the  person,  under  this  prop- 
Aosition.  It  means  an  act  that  is  hurled 
•  against  him,  and  that*he  has  not  created  It, 
or  created  the  necessity  for  it  by  his  own 
wrongful,  deadly,  or  dangerous  conduct,— 
conduct  theatening  life.  It  must  be  an  act 
where  he  cannot  avoid  the  consequences.  If 
he  can,  he  must  avoid  them,  if  he  can  rea- 
sonably do  so  with  due  regard  to  his  own 
safety." 

It  is  clear  that  to  establish  a  case  of  justi- 
fiable homicide  it  must  appear  that  some- 
thing more  than  an  ordinary  assault  was 
made  upon  the  prisoner;  it  must  also  appear 
that  the  assault  was  such  as  would  lead  a 
reasonable  person  to  believe  that  his  life 
was  in  peril.  Wallace  v.  U.  S.,  162  U.  8. 
468,  16  Sup.  Ct.  859. 


Nor  Is  there  anything  In  the  Instruction  of 
the  court  that  the  prisoner  was  bound  to  re- 
treat as  far  as  he  could  before  slaying  his- 
assailant  that  conflicts  with  the  ruling  or 
this  court  in  Beard  v.  IT.  S.,  158  U.  S.  550, 
15  Sup.  Ct  962.  That  was  the  case  of  an^ 
assault  upon  the  defendant  upon  his  own. 
premises,  and  it  was  held  that  the  obliga- 
tion to  retreat  was  no  greater  than  it  would 
have  been  if  he  had  been  assailed  in  his  own* 
bouse.  So,  too,  In  the  case  of  Alberty  v.  U. 
S.,  162  U.  S.  499, 16  Sup.  Ct  864,  the  defend- 
ant found  the  deceased  trying  to  obtain  ac- 
cess to  his  wife's  chamber  through  a  win- 
dow, in  the  nighttime,  and  It  was  held  that 
he  might  repel  the  attempt  by  force,  and  wa» 
under  no  obligation  to  retreat  if  the  deceas- 
ed attacked  him  with  a  knife.  The  general 
duty  to  retreat,  instead  of  killing,  when  at- 
tacked, was  not  touched  upon  in  these  cases. 
Whart  Hom.  f  486. 

6.  The  fourteenth  assignment  is  to  the  fol- 
lowing language  of  the  court  upon  the  subject 
of  the  flight  of  the  accused  after  the  homicide: 
"Now,  then,  you  consider  his  conduct  at  the 
time  of  the  killing  and  his  conduct  after- 
wards. If  he  fled,  if  he  left  the  country,  if  he 
sought  to  avoid  arrest,  that  is  a  fact  that  you> 
are  to  take  into  consideration  against  him,  be- 
cause the  law  says,  unless  it  is  satisfactorily 
explained,— and  he  may  explain  it  upon  some 
theory,  and  you  are  to  say  whether  there  is 
any  effort  to  explain  it  in  this  case,— if  it  Is 
unexplained,  the  law  says  it  is  a  fact  that 
may  be  taken  into  account  against  the  party 
charged  with  the  crime  of  murder  upon  the^^ 
theory  that  I  have  named,  upon  the  existence^ 
of  this  monltor^called  conscience,  that  teaches* 
us  to  know  whether  we  have  done  right  or 
wrong  in  a  given  case." 

In  the  case  of  Hickory  v.  U.  S.,  160  U.  S. 
408,  422, 16  Sup.  Ct  827,  832,  where  the  same 
question,  as  to  the  weight  to  be  given  to  flight 
as  evidence  of  guilt,  arose,  the  court  charged 
the  jury  that:  "The  law  recognizes  another 
proposition  as  true,  and  it  is  that  *the  wicked 
flee  when  no  man  pursueth,  but  the  innocent 
are  as  bold  as  a  lion.'  That  is  a  self-evident 
proposition  that  has  been  recognized  so  often 
by  mankind  that  we  can  take  it  as  an  axiom,, 
and  apply  it  to  this  case."  It  was  held  that 
this  was  error,  and  was  tantamount  to  say- 
ing to  the  jury  that  flight  created  a  legal  pre- 
sumption of  guilt,  so  strong  and  conclusive 
that  it  was  the  duty  of  the  jury  to  act  on  it 
as  an  axiomatic  truth.  So,  also,  in  the  case 
of  Alberty  v.  U.  S.,  162  U.  S.  499,  509,  16  Sup. 
Ct  864,  868,  the  court  used  the  same  lan- 
guage, and  added  that  from  the  fact  of 
absconding  the  jury  might  infer  the  fact  of 
guilt  and  that  flight  was  a  silent  admission 
by  the  defendant  that  he  was  unwilling  or 
unable  to  face  the  case  against  him,  and  was 
in  some  sense,  feeble  or  strong,  as  the  case 
might  be,  a  confession.  This  was  also  hdid 
to  be  error.   But  in  neither  of  these  cases  was 

it  intimated  that  the  flight  of  the  accused 
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HOC  a  circumstance  proper  to  be  laid  before 
the  Jury  as  having  a  tendency  to  prove  his 
guilt  Several  authorities  were  quoted  in  the 
Hickory  Case  (page  417,  160  U.  S.,  page  330» 
16  Sup.  Gt.)  as  tending  to  establish  this  propo- 
sition. Indeed,  the  law  is  entirely  well  set- 
tled that  the  flight  of  the  accused  is  competent 
evidence  against  him  as  having  a  tendency 
to  establish  his  guilt  Whart  Horn.  §  710; 
People  V.  Pitcher.  15  Mich.  397. 

This  was  the  substance  of  the  above  in- 
struction, and,  although  not  accurate  hi  all  its 
parts,  we  do  not  think  it  could  have  misled 
the  Jury. 

7.  In  the  fifteenth  assignment  exception  is 
taken  to  the  following  instruction:  "Tou  will 
understand  that  your  first  duty  in  the  case 
Is  to  reject  all  evidence  that  you  may  find  to 
be  false;  all  evidence  that  you  may  find  to  be 
fabricated,  because  it  is  worthless;  and  if  it 

pis  purposely  and  intentionally  invoked  by  the 
I  defendant  it  is  evidence  against  him;  if  is  the 
•  basis  for*ft  presumption  against  him,  because 
the  law  says  that  he  who  resorts  to  perjury, 
ha  who  resorts  to  subornation  of  perjury,  to 
aecomplish  an  end,  this  is  against  him,  and 
you  may  take  such  action  as  the  basis  of  a 
presumption  of  guilt**  There  was  certainly 
no  error  in  instructing  the  jury  to  disregard 
evidence  that  was  found  to  be  false;  and  the 
furtber  charge  that  false  testimony,  know- 
ingly and  purposely  invoked  by  defendant 
might  be  used  against  him,  is  but  another 
method  of  stating  the  principle  that  the  fabri- 
cation of  testimony  raises  a  presumption 
against  the  party  guilty  of  such  practice.  1 
Phil.  Ey.  448;  State  v.  Williams.  1  Williams' 
Vt  724;  3  Russ.  Crimes  (6th  Ed.)  358. 

8.  The  sixteenth  assignment  was  to  the  re- 
fusal of  the  court  to  charge  the  Jury  that 
where  there  is  a  probability  of  innocence, 
there  is  a  reasonable  doubt  of  guilt  In  the 
case  of  GofDn  v.  U.  S.,  156  U.  S.  432,  452.  15 
Sup.  Gt  394»  402,  it  was  held  that  a  refusal 
of  the  court  to  charge  the  jury  upon  the  sub- 
ject of  the  presumption  of  innocence  was  not 
met  by  a  charge  that  they  could  not  convict 
unless  the  evidence  showed  guilt  beyond  a 
reasonable  doubt 

In  the  case  under  consideration,  however, 
the  court  had  already  charged  the  Jury  that 
they  could  not  find  the  defendant  guilty  un- 
less they  were  satisfied  from  the  testimony 
that  the  crime  was  established  beyond  a  rea- 
sonable doubt;  that  this  meant:  "First  That 
a  party  starts  Into  a  trial,  though  accused  by 
the  jrrand  jury  with  the  crime  of  murder,  or 
any  other  crime,  with  the  presumption  of  in- 
nocence in  his  favor.  That  stays  with  him 
until  it  is  driven  out  of  the  case  by  the  tes- 
timony. It  is  driven  out  of  the  case  when 
the  evidence  shows  beyond  a  reasonable 
doubt  that  the  crime  as  charged  has  been 
committed,  or  that  a  crime  has  been  com- 
mitted. Whenever  the  proof  shows  beyond  a 
reasonable  doubt  the  existence  of  a  crime. 


then  the  presumption  of  innocence  disappears 
from  the  case.  That  exists  up  to  the  time 
that  it  is  driven  out  in  that  way  by  proof 
to  that  extent."  The  court  having  thus  char- 
ged upon  the  subject  of  the  presumption  of 
innocence,  could  not  be  required  to  repeat  the 
charge  in  a  separate  instruction  at  the  request  g 
of  the  defendant  ^ 

*9.  The  seventeenth  and  eighteenth  assign-* 
ments  were  taken  to  instructions  given  to  the 
Jury  after  the  main  charge  was  delivered,  and 
when  the  Jury  had  returned  to  the  court,  ap- 
parently for  further  instructions.  These  in- 
structions were  quite  lengthy,  and  were.  In 
substance,  that  in  a  large  proportion  of  cases 
absolute  certainty  could  not  be  expected;  that 
although  the  verdict  must  be  the  verdict  of 
each  individual  Juror,  and  not  a  mere  acquies- 
cence in  the  conclusion  of  his  fellows,  yet 
they  should  examine  the  question  submitted 
with  candor,  and  with  a  proper  regard  and 
deference  to  the  opinions  of  each  other;  that 
it  was  their  duty  to  decide  the  case  if  they 
could  conscientiously  do  so;  that  they  should 
listen,  with  a  disposition  to  be  convinced,  to 
each  other's  arguments;  that,  if  much  the 
larger  number  were  for  conviction,  a  dissent- 
ing Juror  should  consider  whether  his  doubt 
was  a  reasonable  one  which  made  no  impres- 
sion upon  the  minds  of  so  many  men,  equally 
honest,  equally  intelligent  with  himself.  If, 
unon  the  other  hand,  the  majority  w&e  for  ac- 
quittal, the  minority  ought  to  ask  themselves 
whether  they  might  not  reasonably  doubt  the 
correctness  of  a  judgment  which  was  not 
concurred  in  by  the  majority.  These  instruc- 
tions were  taken  literally  from  a  charge  in  a 
criminal  case  which  was  approved  of  by  the 
supreme  court  of  Massachusetts  in  Com.  v. 
Tuey,  8  Oush.  1,  and  by  the  supreme  court  of 
Ck)nnecticut  in  State  v.  Smith.  49  Conn.  376. 
886. 

While,  undoubtedly,  the  verdict  of  the  jury 
should  represent  the  opinion  of  each  indi- 
vidual juror,  it  by  no  means  follows  that  opin- 
ions may  not  be  changed  by  conference  in  the 
Jury  room.  The  very  object  of  the  jury  sys- 
tem is  to  secure  unanimity  by  a  comparison 
of  views,  and  by  arguments  among  the  jurors 
themselves.  It  certainly  cannot  be  the  law 
that  each  juror  should  not  listen  with  defer- 
ence to  the  arguments,  and  with  a  distrust 
of  his  own  judgment,  if  he  finds  a  large  ma- 
jority of  the  Jury  taking  a  different  view  of 
the  case  from  what  he  does  himself.  It  can- 
not be  that  each  juror  should  go  to  the  jury 
room  with  a  blind  determination  tliat  the  ver- 
dict shall  represent  his  opinion  of  the  case  at^ 
that  moment  or  that  he  should  close  his  earsg 
to  the  arguments  of  men  who  are  equxdly'hon* 
est  and  intelligent  as  himself.  There  was  no 
error  in  these  instructions. 

Several  other  assignments  were  made,  to 
which  It  is  unnecessary  to  call  attention. 

For  the  reasons  above  stated,  the  judgment 
of  the  court  below  will  be  affirmed. 


Digitized  by 


Cjoogle 


158 


17  SUPREMB  COURT  REPORTER. 


(164  U.  S.  483) 

W.  B.  ORIMBS  DRY-GOODS  00.  T.  HAL- 
OOLM  et  al. 

(Noranber  80, 1880.) 
No.  60. 

OOVYBTANOB   BT    DbBTOR  —  WflBTHBIt    MOBTOAOS 

OK  Assignment—Special  FrNDiNOB—EyiDBNoa 
—Declarations  of  Orantob— Dibbgtino  Vbr- 

DICT. 

1.  An  Instrument  recited  that  the  maker 
does  *T»rgam,  sell,  and  deliver**  to  W.  certain 
personal  property,  '*to  haye  and  hold  the  same 
unto  the  said  P.,  and  his  successors  In  this  trust, 
forever/'  provided  that,  if  the  maker  should,  with- 
in 60  days,  pay  certain  creditors  named  the 
specified  amount  of  his  Indebtedness  to  them, 
the  conveyance  should  be  void,  and  the  property 
restored  to  him,  and  that,  in  case  of  his  failure 
so  to  pay,  it  should  be  the  duty  of  W.  or  his 
successors  to  sell  the  property.  Held,  a  deed  of 
trust  in  the  nature  of  a  mortgage,  and  not  an 
assignment  for  the  benefit  of  creditors. 

2.  Under  a  statute  providing  that  the  Jury 
*'may  be  required  by  the  court,  in  any  case  in 
which  they  render  a  general  verdict,  to  find 
specially  upon  particular  questions  of  fact,'*  the 
submission  of  such  questions  of  fact  is  in  the 
discretion  of  the  court,  and  refusal  to  submit 
them  is  not  ground  for  reversal.  7  O.  O.  A.  426, 
68  Fed.  670,  affirmed. 

8.  On  the  issue  whether  an  instrument  is  a 
chattel  mortgage  or  a  deed  of  trust,  testimony 
of  the  person  executing  it,  as  to  statements  made 
by  him  to  a  third  person  as  to  its  character,  is 
not  admissible.  7  a  C.  A.  426,  58  Fed.  670, 
affirmed. 

4.  Where  the  evidence  is  such  that  the  court 
may  take  the  case  from  the  jury,  and  direct  a 
certain  verdict,  it  is  not  error  to  direct  a  juror 
to  agree  with  his  fellows  in  such  verdict.  7  O.  O. 
A.  426,  58  Fed.  670,  affirmed. 

In  EJrror  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit 

Q.  B.  Denison,  for  plaiutifT  in  error.  Ar- 
thur G.  Moseley,  for  defendants  in  error. 

Mr.  Justice  HARXiAN  delivered  the  opinion 
of  the  court 

This  action  was  brought  by  the  plaintiff  in 
error,  a  Missouri  corporation,  In  the  United 
States  court  for  the  Indian  Territory,  Second 
judicial  division,  to  recover  from  Malcolm, 
one  of  the  defendants  In  error,  the  sum  of 
^$1,845,  alleged  to  be  due  the  plaintiff,  on 
aipopen  account,  for  goods,  wares,  and  mer- 
•  chandise^sold  and  delivered  by  It  to  Mal- 
colm. The  plaintiff  alleged  that  $1,200  of 
the  account  was  due,  and  that  the  remainder 
thereof  was  to  become  due;  also,  that  Mal- 
colm had  sold,  conveyed,  or  otherwise  dis- 
posed of  his  property,  or  suffered  or  permit- 
ted It  to  be  sold,  with  the  Intent  to  cheat  or 
defraud  his  creditors,  or  to  hinder  or  delay 
them  In  the  collection  of  their  debts.  A 
writ  of  attachment,  based  upon  affidavit, 
was  issued  and  levied  upon  one  storehouse 
and  fixtures,  one  stock  of  general  merchan- 
dise, and  one  ginhouse  and  sawmill,  as  the 
property  of  Malcolm.  Malcolm  filed  an  affi- 
davit controverting  the  grounds  of  the  at- 
tachment. 

By  leave  of  the  court  the  appellee  Waples 
Interpleaded,  alleging  that,  at  the  time  of  the 
filing  of  the  suit  and  of  the  levying  of  the 


attachment,  he  was  rightfully  in  possessrlon 
and  control  of  the  attached  property.  In  vir- 
tue of  an  instrument  of  writing,  executed  by 
Malcolm  on  the  19th  day  of  January,  1891, 
at  Dnrant,  in  the  Indian  Territory,  at  which 
time  Malcolm  was  in  rightful  possession  and 
control  of  the  property;  that,  at  the  time  of 
the  execution  and  deUyery  of  that  instru- 
ment, Malcolm  delivered  to  him  (Waples)  ac- 
tual possession  of  such  property;  that,  when 
the  property  was  seized,  be  notified  the 
United  States  marshal  of  his  claim  to  It,  and 
demanded  possession;  that  said  instrument 
**was  and  is  a  mortgage  with  power  of  sale; 
that  the  same  was  intended  by  said  defend- 
ant, John  Malcolm,  as  a  security  for  certain 
debts  therein  enumerated,  and  was  so  ac- 
cepted by  interpleader." 

The  above  instrument  recited  that  Malcolm 
does  "bargain,  sell,  and  deliver**  to  Paul 
Waples  certain  described  personal  property, 
including  the  property  attached  in  this  case,. 
*'to  haye  and  to  hold  the  same  unto  the  said 
Paul  Waples,  and  his  successors  in  this 
trust,  forever."  The  condition  of  the  con- 
veyance is  recited  to  be;  "Whereas,  I  am 
Indebted  to  the  Leeper  Hardware  Company 
$2,552.23;  and  to  Waplee  Platter  Company 
two  notes,  aggregating  $745,  not  Including 
interest  or  attorney's  fees,  and  an  open  ac- 
count for  $259.39;  and  to  Lingo,  Waples  & 
Company  two  notes,  aggregating  $309.20,  not 
including  interest  or  attorney's  fees;  and  to^ 
Waterman,  Starr  &  Compaq  $224.95;  and« 
to  Burton,  Lingo  &  Company  $184,00;  and  to" 
John  R.  Garr  estate  $142.90;  and  to  various 
other  parties,  named  In  Schedules  A  and  B, 
hereto  annexed  and  made  a  part  hereof,  in 
the  sums  set  opposite  their  respective  names: 
Now,  If,  at  any  time  within  sixty  days  from 
this  date,  I  pay  off  and  discliarge  all  of  the 
indebtedness  described  aforesaid,  including 
interest,  then  this  conveyance  shall  be  null 
and  void,  and  of  no  further  force  or  effect 
and  said  goods,  merchandise,  and  property 
shall  be  restored  to  me.  But  if  I  fall  to 
pay  all  of  said  Indebtedness,  with  accrued 
interest  if  any,  within  sixty  days  aforesaid, 
then  said  Paul  Waples,  or  his  successors, 
shall  have  the  right,  and  it  shall  be  his  duty 
at  the  expiration  of  said  sixty  days,  after 
first  advertising  the  time,  terms,  and  place 
of  sale  for  ten  days  previous  to  the  day  of 
sale,  •  •  ♦  to  sell  all  of  the  aforesaid 
property  then  on  hand  at  public  outcry,  for 
cash." 

It  was  further  provided,  in  that  instru- 
ment that  Waples  should  take  exclusive  pos- 
session of  the  personal  property,  in  person, 
or  by  his  agents  or  employes,  and  should 
have  the  right  to  sell  the  merchandise  in  the 
due  course  of  business  for  cash  only.  The 
money  realized  from  the  sale  of  the  prop- 
erty, or  any  portion  tliereof,  wjis  to  be  ap- 
propriated—First to  the  payment  of  the  rea- 
sonable expenses  **of  executing  this  trust**; 
next  to  the  payment  of  the  claims  of  certain 
parties  named;  then  to  the  payment  of  crad- 
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itors,  first  those  named  In  Schedule  A,  then 
those  named  In  Schedule  B,  each  set  to  be 
paid  In  fall,  and,  if  not  enough  to  pay  all, 
then  to  be  paid  pro  rata.  The  balance.  If 
any,  left  In  the  hands  of  Waples»  was  to  be 
paid  to  Malcolm. 

The  plaintiff  filed  a  reply,  controverting  all 
the  allegations  of  Waples*  pleading,  and 
denjrlng  that  Waples  was  In  possession  and 
control,  and  entitled  to  possession  and  con- 
trol, of  the  attached  property,  or  that  the 
Instrument  referred  to  was,  or  is,  or  was  In- 
tended to  be,  a  mortgage  with  power  of  sale. 
It  averred  that,  as  to  It,  "the  said  instru- 
ment, and  all  acts  done  by  said  Malcolm  and 
said  Waples  In  connection  with  the  execu- 
tion thereof,  and  all  acts  done  by  either  of 
them*  or  by  any  person  under  and  by  virtue 
mot  it,  are,  and  ever  have  been,  fraudulent, 
{and  tended  to  hinder  and  delay  plaintiff  in 
•  the  •collection  of  their  debt,  and  was  con- 
trived and  intended  with  the  fraudulent  in- 
tent to  cheat,  hinder,  or  delay  the  plaintiff 
and  the  creditors  in  the  collections  of  its 
and  their  debt,  and  was  and  Is  void." 

The  reply  further  alleged  **that  the  said  in- 
strument was  and  is  a  deed  of  assignment, 
and,  as  such,  is  In  violation  of  the  law  gov- 
erning voluntary  assignments,  and  was  and 
Is  wholly  void,  and  the  said  interpleader  never 
acquired  any  rights  under  the  same,  and  it 
never  gave  him  any  right  to  the  possession  of 
the  property  attached  in  this  action,  and  that 
said  Waples  never  had,  and  has  not  now,  un- 
der and  by  virtue  of  the  said  instrument,  any 
right  to  take  or  hold  possession  of  the  said 
property,  and  has  no  right  to  recover  the  same 
in  this  action." 

Judgment  was  taken  by  the  plaintiff  against 
Malcolm  for  the  amount  of  the  debt  due  from 
him,  and,  the  cause  having  been  tried  be* 
tween  the  plaintiff  and  Waples,  as  well  as  up- 
on the  issue  raised  by  the  attachment,  the 
jury  found  for  Malcolm  on  the  latter  issue, 
and  for  Waples  as  to  the  property  in  contro- 
versy. Judgment  upon  that  verdict  having 
been  entered,  a  writ  of  error  was  prosecuted 
to  the  United  States  circuit  court  of  appeals 
for  the  Eighth  circuit,  and  the  judgment  of 
the  court  in  the  Indian  Territory  was  affirm- 
ed. 19  U.  S.  App.  229,  7  C.  C.  A.  426,  and  58 
Fed.  670. 

The  fundamental  question  hi  this  case  Is 
whether  the  instrument  of  January  19,  1891, 
executed  by  Malcolm,  is  a  deed  of  trust  in  the 
nature  of  a  mortgage,  or  a  deed  of  assignment 
for  the  benefit  of  creditors.  This  instrument 
was  before  the  circuit  court  of  appeals  of  the 
Eighth  circuit  in  Hat  Co.  v.  Malcolm,  10  U. 
S.  App.  249,  2  a  C.  A.  476,  and  51  Fed.  734, 
737,  and  that  court  held  it  to  be  a  deed  of  trust 
in  the  nature  of  a  mortgage,— the  legal  equiva- 
lent of  a  mortgage  with  a  power  of  sale,— up- 
on the  authority  of  the  decisions  of  the  su- 
preme court  of  Arkansas  construing  the  stat- 
ute of  that  state  regulating  assignments  for 
the  benefit  of  creditors,  which  statute  be- 
came a  iMirt  of  the  law  of  the  Indian  Territory 


under  the  act  of  congress  of  May  2,  1890,  c. 
182,  I  31  (26  Stat  81,  94).  ^ 

By  the  statutes  of  Arkansas  relating  to  as-oa 
signments  it  l8*provided:  "Sec.  305.  In  all* 
cases  In  which  any  person  shall  make  an  as- 
signment of  any  property,  whether  real,  per- 
sonal, mixed  or  choses  in  action,  for  the  pay- 
ment of  debts  before  the  assignee  thereof  shall 
be  entitled  to  take  possession,  sell  or  in  any 
way  manage  or  control  any  property  so  as- 
signed, he  shall  be  required  to  file  in  the  office 
of  the  clerk  of  the  court  exercising  equity  ju- 
risdiction a  full  and  complete  inveutoiy  and 
description  of  such  property,  and  also  make 
and  execute  a  bond  to  the  state  of  Arkansas 
In  double  the  estimated  value  of  the  property 
In  said  assignment,  with  good  and  sufficient 
security,  to  be  approved  by  the  clerk  of  said 
court,  conditioned  that  such  assignee  shall  ex. 
ecute  the  trust  confided  to  him,  sell  the  projh 
erty  to  the  best  advantage  and  pay  the  pro- 
ceeds thereof  to  the  creditors  mentioned  in 
said  assignment  according  to  the  terms  there- 
of, and  faithfully  perform  the  duties  accord- 
ing to  law."  Act  Feb.  16, 1859,  §  1,  as  amend- 
ed by  Act  Feb.  23,  1883  (Mansf.  Dig.  1S84,  p. 
219). 

If  the  instrument  executed  by  Malcolm  was, 
within  the  meaning  of  the  statute,  an  assign- 
ment for  the  benefit  of  creditors,  then  Waples' 
possession  of  the  property  was  unauthorized, 
for  he  did  not  comply  with  the  provisions  of 
the  statute  by  filing  the  inventory  and  giving 
the  bond  required. 

In  Richmond  v.  Mississippi  Mills,  52  Ark. 
31,  11  S.  W.  962,  the  court  said:  "We  do  not 
hold  that  the  giving  of  one  or  more  mort- 
gages, the  confession  of  judgments,  or  other 
means  adopted  to  give  security  or  preference, 
constitute  necessarily,  or  even  ordinarily,  an 
assignment.  But  we  do  hold  that,  where  one 
or  more  Instruments  are  executed  by  a  debtor, 
In  whatsoever  form  or  by  whatsoever  name, 
with  the  intention  of  having  them  operate  as 
an  assignment,  and  with  the  intention  of 
granting  the  property  conveyed  absolutely  to 
the  trustee  to  raise  a  fund  to  pay  debts,  the 
transaction  constitutes  an  assignment."  The 
doctrines  of  that  case  were  affirmed  in  Fe- 
chelmer  v.  Robertson,  53  Ark.  101,  104,  13  S. 
W.  423,  424,  the  court  saying:  "The  confi- 
dence of  the  mortgagors  that  no  surplus 
would  result  to  them  in  this  case  Is  apparent 
from  the  deeds,  as  also  from  the  testimony. 
The  purpose  was  to  devote  the  property  to  theoo 
payment  of  debts.  This  may  be  accomplished  $ 
by  either  a*mortgage  or  an  assignment  The* 
question  Is,  have  the  grantors,  by  stipulations 
in  the  deeds,  or  by  their  agreements  and  acts, 
impressed  the  character  of  a  trust  for  cred- 
itors upon  this  transaction?"  In  Robson  v. 
Tomlinson,  54  Ark.  229,  233,  234,  15  S.  W. 
456,  where  the  question  was  whether  a  certain 
instrument  was  to  be  taken  as  a  mortgage 
given  to  secure  a  debt,  or  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  the  court 
said:  'The  Instrument  relied  upon  by  Tom- 
Unflon.  the  Interpleader^.^U  ^^  (on|^^g^ 
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gage,  and  not  an  assignment  for  the  benefit 
of  creditors.  The  presumption,  until  over- 
come by  proof,  is  that  the  parties  intended  it 
to  hare  the  effect  the  law  gives  to  a  mortgage; 
that  is,  (iiat  it  should  stand  as  security  for 
a  debt.  The  fact  that  It  provides  that  the 
mortgagor  should  surrender  Immediate  pos- 
session to  the  trustee  for  the  mortgagee  does 
not  convert  it  into  an  assignment.  To  accom- 
plish that  result,  it  must  be  shown  that  it  was 
the  intention  of  the  parties  that  the  debtor 
should  be  divested,  not  only  of  his  control 
over  the  property,  but  also  of  his  title.  Bank 
V.  Crittenden,  66  Iowa,  237,  23  N.  W.  646. 
The  equity  of  redemption  may  be  mortgaged 
or  sold,  and  so  be  of  value  to  a  debtor  who 
has  not  the  pecuniary  ability  to  redeem;  and 
he  has  a  right  to  reserve  it,  in  dealing  with 
his  creditor,  regardless  of  his  solvency.  •  •  • 
Neither  the  possession  of  the  goods,  nor  the 
unreasonableness  of  the  debtor's  expectation 
of  paying  the  debt  at  maturity,  nor  his  Intent 
never  to  pay,  is  the  criterion  for  distinguishing 
a  mortgage  from  an  assignment  The  con- 
trolling guide,  according  to  the  previous  de- 
cision of  the  court,  is,  was  it  the  intention  of 
the  parties,  at  the  time  the  instrument  was 
executed,  to  divest  the  debtor  of  the  title,  and 
so  make  an  appropriation  of  the  property  to 
raise  a  fund  to  pay  debts?  *  *  *  If  the 
equity  of  redemption  remains  in  the  debtor, 
his  titie  is  not  divested,  and  an  absolute  ap- 
propriation of  the  property  is  not  made.  In 
arriving  at  the  Intent  of  the  parties,  therefore, 
the  question  is,  not  whether  the  debtor  in- 
tended to  avail  himself  of  the  equity  of  re- 
demption by  payment  of  the  debt,  but  was  it 
the  intention  to  reserve  the  equity?  If  so,  the 
Instrument  Is  a  mortgage,  and  not  an  assign- 

ament"    See,  also,  Penzel  Co.  v.  Jett,  54  Ark« 

§430,  16  S.  W.  120. 

*  *  These  cases,  as  was  said  in  Appolos  v. 
Brady,  4  U.  S.  App.  209,  1  C.  C.  A.  299,  301, 
and  49  Fed.  401,  403,  "declare  the  test  to  be: 
Has  the  party  made  an  absolute  appropria- 
tion of  property  as  a  means  for  raising  a  fund 
to  pay  debts,  without  reserving  to  himself,  in 
good  faith,  an  equity  of  redemption  in  the 
property  conveyed?" 

Accepting,  as  we  properly  may,  the  law  of 
Arkansas  upon  the  subject  of  assignments  for 
the  benefit  of  creditors  and  mortgages  given 
to  secure  the  payment  of  debts  to  be  as  de- 
clared by  the  supreme  court  of  that  state,  we 
are  of  opinion  that  the  instrument  executed 
by  Malcolm  to  Waples,  tested  alone  by  its 
words,  is  a  deed  of  trust  in  the  nature  of  a 
mortgage.  It  does  not  make  an  absolute  ap- 
propriation of  the  property  for  the  purpose  of 
creating  a  fund  for  the  payment  of  the  debts 
named,  but  creates  a  lien  to  secure  those 
debts,  subject  to  an  express  reservation  by 
the  grantor  of  a  right,  within  a  specified  time, 
to  pay  the  debts,  and  have  possession  of  such 
of  the  property  as  then  remained  unsold  re- 
stored to  him.  Clearly,  this  instrument,  upon 
its  face,  is  nothing  more  than  a  security  for 
certain  debts,  an  equity  of  redemption  re- 


maining in  the  debtor.  It  did  not  make  an 
absolute,  fixed  appropriation  of  the  property 
for  the  payment  of  debts. 

An  effort  was  made  to  show  that  the  par- 
ties really  Intended  the  instrument  to  operate 
as  an  assignment  for  the  benefit  of  creditors. 
Without  stopping  to  consider  whether  parol 
proof  could  be  properly  admitted  for  such  a 
purpose,  we  content  ourselves  with  saying,  as 
did  the  circuit  court  of  appeals,  that  the  proof 
wholly  fails  to  show  that  either  of  the  par- 
ties to  the  instrument  intended  it  to  be  other 
than  what  it  purports  to  be  on  its  face,  name- 
ly, a  mortgage. 

It  Is  assigned  for  error  that  the  trial  court 
refused  to  submit  to  the  Jury  certain  special 
questions,  framed  and  presented  by  the  plain- 
tiff after  the  charge  to  the  Jury,  and  before 
the  argument  This  contention  rests  upon  cer- 
tain provisions  of  the  statutes  of  Arkansas 
relating  to  pleading  and  practice  (chapter  119), 
which  are  made  part  of  the  law  of  the  Indian 
Territory  by  the  above  act  of  congress  of 
Biay  2,  1890,  c.  182  (26  Stat  81,  94).  Those 
provisions  are: 

"Sec  5141.  A  special  verdict  is  that  by  whlcb^ 
the  Jury  finds  the  facts  only.   It  must  pre-^ 
sent  the^Aurts  as  established  by  the  evidence^* 
and  not  the  evidence  to  prove  them,  and  they 
must  be  so  presented  as  that  nothing  remains 
to  the  court  but  to  draw  from  them  conclu- 
sions of  law. 

"Sec.  5142.  In  all  actions  the  Jury,  in  their 
discretion,  may  render  a  general  or  special 
verdict,  but  may  be  requhred  by  the  court  in 
any  case  in  which  they  render  a  general  ver- 
dict to  find  specially  upon  particular  questions 
of  fact  to  be  stated  in  writing.  This  special 
finding  is  to  be  recorded  with  the  verdict." 

The  submission  of  special  questions  to  the 
Jury  is,  under  the  statute.  In  the  discretion  of 
the  court  It  was  so  held  in  Railway  Co.  v. 
Pankhurst,  36  Ark.  371,  378.  Independently 
of  the  statute  of  Arkansas,  this  court  has 
held  that  "the  personal  conduct  and  admin- 
istration of  the  Judge  In  the  discharge  of  hia 
separate  functions  was  neither  practice,  plead- 
ing, nor  a  form  or  mode  of  proceeding,"  with- 
in the  meaning  of  the  practice  act  of  June 
1,  1872  (17  Stat  197),  now  section  914  of  the 
Revised  Statutes,  and  that  "the  statute  was 
not  intended  to  fetter  the  Judge  in  the  personal 
discharge  of  his  accustomed  duties,  or  to  trench 
upon  the  common-law  powers  with  which  in 
that  respect  he  is  clothed."  Association  v.  Bar- 
ry, 131  U.  S.  100,  119,  9  Sup.  Ct  755,  761. 

One  of  the  exceptions  talsen  by  the  plaintiff 
at  the  trial  was  to  the  action  of  the  court  in 
not  permitting  Malcolm  to  state  what  he  said 
to  one  Wlswell,  within  two  days  after  the  exe- 
cution of  the  instrument  in  question,  as  to  what 
he  intended  that  instrument  to  be,  whether  a 
mortgage  or  a  deed  of  assignment  What  the 
mortgagor  said  to  others,  after  the  execution  of 
the  mortgage,  and  delivery  of  possession  under 
it,  could  not  affect  the  rights  of  the  mortgagee. 
Manufacturing  Co.  v.  Creary,  116  U.  S.  IpL 
165,  6  Sup.  Ct  369,  371sitized  by  VjOOQTc 
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The  bill  of  ezceptioiis  contains  the  following 
■statement  of  what  oocnrred  in  the  trial  conrt 
liefoie  the  Jury  retired  to  consider  their  verdict: 
**And  after  the  court  had  delivered  its  charge, 
and  plaintiff  had  saved  its  exception  thereto, 
as  above  set  forth,  the  case  was  argued  to  the 
Jury  by  the  attameys  of  the  respective  parties, 
and,  when  the  argument  had  closed,  it  being 
2  near  adjourning  hour,  it  was  agreed  between 
?the  parties  in  open^court  that,  in  case  the  jury 
agreed  upon  a  verdict  during  the  recess  of  court, 
they  might  seal  their  verdict,  and  give  It  to  their 
foreman,  and  report  it  at  the  meeting  of  court 
to-morrow  momhig.  And  at  the  meeting  of 
court  the  following  morning,  being  the  24th 
day  of  S^tember,  1892,  said  jury  returned  into 
court,  and,  upon  being  asked  by  the  court  if 
they  had  agreed  upon  a  verdict,  the  foreman 

of  the  jury,  Oaks,  replied:    *We  have.' 

And  thereupon Shelmer,  one  of  the  ju- 
rors, arose  and  said:  'Your  honor,  I  agreed 
to  a  verdict  last  night,  but  would  like  to 
change  my  vote,  if  I  can  do  so/  Whereupon 
the  court  replied,  That  is  a  very  strange  pro- 
ceeding,' and  ordered  the  jury  to  return  to 
their  jury  room;  and  one  of  the  jurors  there- 
upon arose  and  said,  if  he  was  permitted  to 
introduce  evidence,  he  could  prove  that  Shelm- 
er waa  not  a  competent  juror.  And  there- 
upon A.  G.  Moseley,  counsel  for  the  interplead- 
er, rose  and  said  that  we  had  agreed  that 
the  jury  might  seal  th^  verdict,  and  report 
It  at  the  opening  of  the  court  this  morning, 
and  insisted  that  the  jury  should  return  the 
verdict  they  had  given  their  foreman.  And 
thereupon  the  court  ordered  the  jury  to  take 
their  seats  in  the  box,  and  said  that  he  would 
not  permit  any  such  conduct,  and  ordered  the 
ftKeman  to  hand  the  sealed  verdict  to  the  derk, 
and  the  clerk  to  read  it  And  after  the  clerk 
had  read  the  verdict,  plaintiff,  by  its  counsel, 
requested  that  the  jury  be  polled,  and  the 
court  thereupon  asked  each  juror  separately  if 
that  was  his  verdict,  and  each  of  them  an- 
swered 'Yes,  sir,*  with  the  exception  of  the 
juror  Shelmer,  who  replied,  in  answer  to  the 
court's  question,  'Is  tliat  your  verdict?'  'Yes, 
shr;  I  suppose  so.'  Plaintiff,  by  its  counsel, 
excepted  to  the  action  of  the  court  in  not  per- 
mitting the  jury  to  again  retire  to  their  jury 
room  to  again  consider  of  their  verdict,  and 
also  to  the  action  of  the  court  in  directing  the 
foreman  of  the  jury  to  hand  said  sealed  ver- 
dict to  the  clerk,  and  ordering  the  clerk  to 
read  it,  and  to  the  entering  of  said  verdict  as 
the  verdict  of  the  jury  in  the  case.  This  ex- 
ception was  taken  in  open  court,  before  the 
jury  had  retired  from  the  bar  of  the  court  or 
from  their  jury  box." 
o  The  bill  of  exceptions  brings  before  the 
roourt  all  the*evidence,  and  it  is  clear  that  the 
trial  court  could  properly  have  instructed  the 
jury  peremptorily  to  return  a  verdict  for  the 
defendant.  Railroad  Co.  v.  Converse,  139  U. 
a  469,  472,  11  Sup.  Ct  569,  571;  Commis- 
sioners V.  Beal,  113  U.  S.  227,  241,  5  Sup.  Ct 
433,  440;  North  Pennsylvania  K.  Co.  v.  Com- 
mercial Nat  Bank  of  Chicago,  123  U.  S.  727, 
V.17S.C.— 11 


733,  8  Sup.  Ct  266,  269.  In  this  view  of  the 
case  the  circuit  court  of  appeals  well  said  that 
it  was  not  error  for  the  court  to  direct  one  Ju- 
ror to  do  what  it  ought  to  have  directed  all 
of  them  to  do. 

Other  questions  are  presented  by  the  assign- 
ments of  error,  but  it  Is  not  necessary  to  dis- 
cuss them.  None  of  them  furnish  a  ground 
for  reversaL  We  perceive  no  error  in  the  rec- 
ord, and  the  judgment  of  the  circuit  court  of 
appeals  is  affirmed* 


(164  U.  S.  471) 

NEW  ORLEANS  WATER  WORKS  CO.  v. 

CITY  OF  NEW  ORLEANS. 

(November  30, 1896.) 

No.  134. 

MUHTOIPAL    COBPORATIONS  —  AonON    TO    CaNCBL 

CiTT  Ordinances— Pabtibs— Injunction. 

1.  In  a  suit  by  a  waterworks  company  against 
a  city,  a  decree  will  not  be  granted  dedaring 
void,  and  reqmring  the  dty  to  cancel,  as  in  dero- 
gation of  the  rights  of  the  company  under  its 
contract  with  the  city,  ordinances  permitting  cer- 
tain property  owners  to  lay  pipes  in  the  streets 
to  convey  water  to  their  premises;  such  owners 
not  being  brought  before  the  court,  or  given  an 
opportunity  to  be  heard. 

2.  Nor  is  it  ground  for  granting  such  a  decree 
that  the  bringing  of  separate  actions  against  such 
property  owners  to  prevent  the  enforcement  of 
the  several  ordinances  would  involve  the  company 
in  a  multiplicity  of  suits. 

3.  The  passage  of  ordinances  by  a  city  council 
are  legislative  acts,  which  a  court  of  equity  will 
not  enjoin. 

Appeal  from  the  Circuit  Oourt  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 

J.  R.  Beckwith,  for  appellant  S.  L.  Gil- 
more  and  H.  J.  Leovy,  for  appellee. 

5 

•Mr.  Justice  HARLAN  delivered  the  opln-7 
ion  of  the  court. 

This  suit  was  determined  in  the  court  be- 
low upon  demurrer  to  the  bilL  The  ques- 
tion presented  is  whether  the  bill  set  forth 
a  cause  of  action  entitling  the  appellant, 
who  was  the  plaintiff  below,  to  the  relief 
asked. 

The  case  made  by  the  bill  is  substantially 
as  follows:  By  the  fifth  section  of  the  act 
of  the  general  assembly  of  Louisiana  com- 
monly known  as  "Act  No.  33,  Extra  Session 
of  1877,"  it  was  provided  that  the  New  Or- 
leans Water  Works  Company,  hi  its  corporate 
capacity,  should  own  and  possess  the  privi- 
leges acquired  by  the  city  of  New  Orleans 
from  the  Commercial  Bank;  that  It  should 
have,  for  50  years  from  the  passage  of  the 
act,  the  exclusive  privilege  of  supplying  the 
city  of  New  Orleans  and  its  Inhabitants  with 
water  from  the  Mississippi  river,  or  any  oth- 
er stream  or  river,  by  means  of  pipes  and 
conduits,  and  for  erecting  or  constructing 
any  necessary  works  or  engines  or  machines 
for  that  purpose;  that  it  might  contract  for, 
purchase,  or  lease  any  land  or  lots  of  ground, 
or  the  right  to  pass  over  and  enter  the  same 
from   time  to  time,   as   occasion  requlredJ 

Digitized  by  VjOOQlC 


162 


17  SUPREME  COURT  REPORTER. 


through  which  It  might  be  necessary  to  con- 
vey the  water  Into  said  city,  or  to  distribute 
the  same  to  the  inhabitants  of  said  city,  and 
construct,  dig,  or  cause  to  be  opened  any 
canals  or  trenches  whatsoever  for  the  con- 
ducting of  the  water  of  the  rivers  from  any 
place  or  places  it  deemed  fit,  and  raise  and 
construct  such  dykes,  mounds,  reservoirs  as 
might  be  required  for  securing  and  carry- 
ing a  fully  supply  of  pure  water  to  the  city 
^and  its  inhabitants;  enter  upon  and  survey 
H  such  lands  as  it  might  think  proper,  in  order 
T  to  ascertain* the  best  mode  of  furnishing  a 
supply  of  water;  and  lay  and  place  any 
number  of  conduits  or  pipes  or  aqueducts, 
and  cleanse  and  repair  the  same,  through  or 
over  any  of  the  lands  or  streets  of  the  city, 
provided  the  same  should  not  be  an  obstruc- 
tion to  commerce  or  free  circulation. 

The  eighteenth  section  of  the  same  act  pro- 
vided: **That  nothing  in  this  act  shall  be 
so  construed  as  to  prevent  the  city  council 
from  granting  to  any  person  or  persons,  con- 
tiguous to  the  river,  the  privilege  of  laying 
pipes  to  the  river  exclusively  for  his  own 
or  their  own  use," 

While  the  New  Orleans  Water  Works  Com- 
pany was  proceeding  under  the  above  legis- 
lative enactment  constituting  its  charter,  the 
Louisiana  constitution  of  1879  was  adopted. 
By  article  258  of  that  constitution  it  was 
provided:  "All  rights,  actions,  prosecutions, 
claims  and  contracts,  as  well  of  individuals 
as  of  bodies  corporate,  and  all  laws  in  force 
at  the  time  of  the  adoption  of  this  constitu- 
tion, and  not  inconsistent  therewith,  shall 
continue  as  if  the  said  constitution  had  not 
been  adopted.  But  the  monopoly  features 
in  the  charter  of  any  corporation  now  exist- 
ing in  the  state,  save  such  as  may  be  con- 
tained in  the  charters  of  railroad  companies, 
are  hereby  repealed." 

After  this  constitutional  provision  took  ef- 
fect, the  city  council  of  New  Orleans  passed, 
November  15,  1882,  an  ordinance  allowing 
Robert  E.  Rivers,  the  lessee  of  the  St. 
Charles  Hotel  in  New  Orleans,  "the  right  of 
way  and  privilege  to  lay  a  water  pipe  from 
the  Mississippi  river,  at  any  point  opposite 
the  head  of  Common  or  Gravler  streets, 
through  either  of  these  streets  to  said  hotel. 
Its  front  and  side  streets,  with  all  needed 
attachments  and  appurtenances,  and  to  dis- 
tribute said  water  through  said  hotel  as  said 
Rivers,  or  lessee,  may  desire  from  said 
pipes,"  etc. 

Rivers  being  about  to  take  the  benefit  of 
this    ordinance,    the    waterworks    company 
commenced  suit  against  him  In  the  circuit 
court  of  the  United  States  for  the  Eastern 
district  of  r>ouisiana.  In  which  It  sought  a 
decree  perpetually  restraining  him  from  lay- 
iiij;  pipes,  conduits,  or  mains  In  the  public 
^  streets  of  New  Orleans  for  the  purpose  of 
X'  conveying  water  from  the  Mississippi  river 
?  to  his  hotel.    The  company  proceeded  in«that 
suit  upon  the  ground  that  it  had  a  valid  con- 
tract with  the  state  and  city  for  an  exclu- 


sive right  for  the  full  term  of  50  years 
from  March  31,  1877,  of  supplying  the  city 
of  New  Orleans  and  its  inhabitants,  other 
than  those  contiguous  to  the  Mississippi  riv- 
er, with  water  from  that  stream  by  means 
of  pipes  and  conduits  placed  in  the  streets 
of  that  city,  and  that  the  obligation  of  that 
contract  was  protected  by  the  constitution 
of  the  United  States  against  impairment  by 
any  act  of  the  state.  Rivers  claimed  the 
right  to  proceed  with  the  construction  of 
pipes,  mains,  and  conduits  under  the  author- 
ity of  the  ordinance  above  referred  to,  which 
rested  for  its  validity,  as  he  claimed,  upon 
the  constitution  and  laws  of  Louisiana, 

The  bill  filed  by  the  waterworks  company 
against  Rivers  was  dismissed  in  the  circuit 
court,  and  upon  appeal  to  this  court  the 
judgment  of  dismissal  was  reversed,  with 
the  direction  to  enter  a  decree  perpetually 
restraining  Rivers,  as  prayed  for  in  the  bill 
filed  by  the  waterworks  company.  The 
opinion  in  Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  6  Sup.  Ct  273,  states  fully  the 
grounds  upon  which  this  court  proceeded. 

In  1882  the  St  Tammany  Waterworks 
Company  was  organized  under  the  general 
laws  of  Louisiana  for  the  purpose  of  fur- 
nishing and  supplying  the  inhabitants  of  the 
city  of  New  Orleans  and  other  localities  con- 
tiguous to  the  line  of  its  works  with  an  am- 
ple supply  of  clear  and  wholesome  water 
from  such  rivers,  streams,  and  other  foun- 
tain sources  as  might  be  found  most  availa- 
ble for  such  purpose,  by  means  of  pipes  and 
conduits.  The  company  being  about  to  take 
steps  to  obtain  authority  for  bringing  Into 
New  Orleans  the  waters  of  the  Bogue  Falaya 
river.  In  the  parish  of  St  Tammany,  and  dis- 
tributing the  same  by  means  of  pipes,  mains, 
and  conduits  placed  in  the  streets  of  the 
city  parallel  with  those  constructed  by  the 
New  Orleans  Waterworks  Company,  the  lat- 
ter corporation  instituted,  in  the  circuit  court 
of  the  United  States  for  the  Eastern  district 
of  Louisiana,  a  suit  for  an  injunction  to 
restrain  tlie  other  company  from  carrying^ 
out  its  scheme.  On  appeal  from  the  decreei; 
of  the  circuit  court  granting  the* injunction, 7 
this  court  reaffirmed  the  principles  announ- 
ced in  the  Rivers  Case,  saying:  "As  the  ex- 
clusive right  of  the  appellee  to  supply  the 
city  of  New  Orleans  and  Its  Inhabitants  with 
water  waa  not  restricted  to  water  drawn 
from  the  Mississippi  river,  but  embraced  wa- 
ter from  any  other  stream.  It  Is  Impossible 
to  distinguish  this  case  in  principle  from 
that  of  Waterworks  Co.  v.  Rivers.  Upon 
the  authority  of  the  latter  case  it  must  be 
held  that  the  carrying  out  by  the  appellant 
of  its  scheme  for  a  system  of  waterworks  In 
New  Orleans  would  be  in  violation  of  the 
rights  of  the  appellee,  and  that  the  state 
constitution  of  1879.  so  far  as  it  assumes  to 
withdraw  the  exclusive  privilofros  granteil  to 
the  appellee,  Is  inconsistent  with  the  clause 
of  the  national  constitution  forbidding  a 
state  from  passing  any  law  imnalrlmi^e 
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obligation  of  contracts.*'  St  Tammany  Wa< 
terworks  Co.  y.  New  Orleans  Waterworks, 
120  U.  S.  04,  67,  7  Sup.  Ct  405,  407. 

The  present  suit  was  brought  February  8» 
1894,  by  the  New  Orleans  Water  Woria  Com- 
pany against  the  city  of  New  Orleans.  The 
bill  sets  out  the  foregoing  facts,  and  gives 
the  history  of  the  two  cases  to  which  refer- 
ence has  been  made. 

It  further  alleged  that  after  the  above  ad- 
judications the  defendant  continued  to  make 
and  promulgate  ordinances  conferring  upon 
individuals  and  corporations  the  right  to  lay 
pipes  and  mains  through  the  streets  and 
public  ways  of  New  Orleans  to  premises  not 
contiguous  to  the  rivers  and  waters  with 
which  said  pipes  and  mains  connected,  from 
which  the  water  supply  is  drawn  and  con- 
sumed within  the  city  of  New  Orleans,  such 
premises  not  being  included  In  the  proviso  in 
the  plaJntiff*s  charter  relating  to  the  owners 
of  property  contiguous  to  said  waters;  that 
the  defendant  has  continued  to  pass  and 
promulgate  such  ordinances,  and  threatens 
to  continue  to  do  so  in  the  future;  that  the 
ordinances  set  forth  by  copy,  and  contained 
in  Exhibit  C,  filed  with  and  made  a  part  of 
the  bill,  had  been  adopted  and  promulgated 
by  the  defendant  in  open  defiance  and  disre- 
gard of  the  plaintiff's  rights;  that  the  plain- 
tiff is  advised  and  believes  that  the  said  ordi- 
nances set  forth  in  said  Exhibit  C  constitute 
Shut  a  portion  of  those  of  like  character  adopt- 
7ed  and  promulgated  by  the  defendant;  *  that 
in  nearly  all  instances  where  said  ordinan- 
ces have  been  adopted  and  promulgated  the 
parties  named  as  the  beneficiaries  or  gran- 
tees therein  have  availed  themselves  of  the 
said  act  of  the  city  to  lay  pipes  and  mdins 
through  the  streets  and  public  ways  of  the 
dty,  and  established  pumping  machinery  to 
draw  water  through  said  mains  for  a  water 
supply;  that  in  the  instances  where  they 
have  not  already  availed  themselves  of  this 
supposed  warrant  to  establish  waterworks 
of  their  own  they  are  intending  to  so  estab- 
lish pipes  and  mains,  and  will  do  so  unless 
restrained  therefrom  by  the  courts;  and  that 
none  of  the  premises  referred  to  in  said  ordi- 
nances are  contiguous  to  the  Mississippi  riv- 
er, or  within  the  proviso  contained  in  the 
plaintiffs  charter  and  contract  with  the 
state  relating  to  or  affecting  the  owners  of 
property  contiguous  to  the  river. 

The  bill  also  alleged  that  most  of  the  per- 
sons and  corporations  named  as  grantees  in 
said  ordinances  are  large  consumers  of  wa- 
ter, and,  but  for  said  wrongful  act  of  the 
city,  would  be  customers  of  and  consumers 
of  the  water  provided  as  public  water  sup- 
ply by  the  plaintiff;  that  the  plaintiff  has 
pipes  and  mains  so  located  that  it  could  sup- 
ply all  of  said  premises  with  water,  and 
should  receive  recompense  and  profit  there- 
by; that  its  franchises,  and  the  income  that 
should  accrue  to  it  from  public  water  supply, 
have  been  lessened,  and  its  revenues  dimin- 
ished, by  a  sum  exceeding  $30,000  in  the 


past,  and  that  such  loss  of  ixicome  and  rev- 
enue is  continuing,  and,  if  continued  during 
the  lifetime  or  corporate  existence  of  the 
plaintiff,  would  amount  to  many  thousand 
dollars  more;  that  many  of  the  said  ordi- 
nances of  the  city  of  New  Orleans  complain- 
ed of  contain  on  the  face  thereof  a  condition 
that  said  license  or  grant  of  the  right  to  lay 
pipes  and  mains  and  pump  water  from  the 
river  shall  continue  only  during  the  will  of 
the  defendant;  that  in  the  cases  where  that 
provision  is  not  contained  in  the  text  of  the 
ordinances  the  city  has  full  and  complete 
power  to  revoke  and  recall  such  fraudulent 
and  wrongful  grants  and  permissions  at  its 
will,  and  thereby  cease  to  countenance  said 
wrongdoers,  or  furnish  them  with  any  color- 
able right  to  continue  and  maintain  saidi* 
pipes  and  mains*  so  wrongfully  established,? 
and  in  good  conscience  should  recall,  revoke, 
and  expunge  all  of  said  pretended  ordinan- 
ces and  regulations  of  its  own  motion,  with- 
out compulsion;  that  by  reason  of  the  said 
wrongful  acts  of  the  defendant,  and  the 
large  number  of  grants  and  privileges  mad& 
by  the  city,  It  Is  practically  impossible  foi 
the  plaintiff  to  obtain  full  ai\d  adequate  re- 
lief through  proceedings  instituted  against 
the  said  several  persons  and  corporations  re 
ceiving  said  supposed  grants  and  authority 
to  establish  pipes  and  pumping  machinery 
for  the  purpose  of  drawing  water  from  the 
Mississippi  river  by  reason  of  the  great  de- 
lays and  the  enormous  expense  of  litigating 
with  so  many  several  defendants,  and  the 
multiplicity  of  suits  and  actions  uecessary  to 
restrain  said  wrongful  acts  by  proceeding 
against  the  several  supposed  grantees. 

It  was  further  alleged  that  the  defendant 
and  other  persons  proposing  to  assail  the 
plaintiff's  rights  contend  that  there  is  am- 
biguity and  uncertainty  in  the  eighteenth 
section  of  plaintiff's  charter;  that  at  the 
time  of  the  acceptance  of  its  charter  and 
grant  the  plaintiff  was  advised,  and,  It  be- 
lieves, correctly,  that  said  section  18  could 
only  lawfully  be  construed  as  conferring 
upon  the  city  the  right  to  grant  tlie  privi- 
lege of  laying  pipes  to  such  person  or  per- 
sons or  corporations  as  may,  at  the  time  of 
such  grant,  be  the  owner  of,  or  In  the  lawful 
possession  of,  real  estate  or  property  ex- 
tending down  to  the  river  front,  and  toucii- 
ing  the  said  river,  and  having  riparian  rigbts 
on  the  banks  of  said  river,  subject  only  to 
such  public  servitude  or  right  of  way  as  may 
be  impressed  upon  said  property  by  tbe 
operation  of  the  general  statutes  of  Louisi- 
ana bearing  upon  servitudes  attaching  to 
public  waters,  relating  to  the  right  of  ilie 
public  to  moor  and  unload  vessels  at  such 
banks,  and  a  right  of  way  for  travel  or  pul)- 
llc  roads  on  or  along  the  banks  of  such  wa- 
ters, and  the  servitude  or  right  the  public 
may  have  to  occupy  the  banks  of  rivers,  and 
to  establish  levees  or  embankments  to  pre- 
vent overfiow,  where  such  public  waters  are[^ 
subject  or  liable  to  overfiow  from  any  caus^ 
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that  the  defendant  and  others  aUege  and  In- 
sist that  such  construction  does  not  express 
the  intent  of  the  legislature  of  the  state  in 
C  granting  said  franchises,  and  insist  upon  a 
?  construction  and  range*for  section  18,  which, 
If  correct,  would  destroy  the  plaintiff's  rights 
and  privileges  conferred  under  and  by  its 
charter  In  so  far  as  the  same  relate  to  the 
territory  and  limit  within  which  the  plain- 
tiff has  the  exclusive  right  to  furnish  public 
water  supply  through  pipes  and  mains;  that 
this  alleged  ambiguity  has  given  rise  to  seri- 
ous contention,  has  already  caused,  and,  if 
continued,  will  in  the  future  cause,  the  plain- 
tiff much  contention,  litigation,  expense,  loss, 
and  damage;  that  it  is  important  that  the 
true,  actual,  and  proper  construction  of  said 
section  18,  and  the  proviso  therein  contained, 
should  be  judicially  ascertained  and  decreed; 
that  the  court  should  adjudge,  decree,  and 
declare,  as  between  the  plaintiff  and  the  de- 
fendant, the  true  and  actual  meaning  and 
construction  of  said  section  and  proviso,  in 
order  that  all  future  disputes  and  conten- 
tions in  relation  thereto  may  be  at  an  end, 
and  the  plaintiff  have  knowledge  of  its  actual 
rights  in  the  premises;  that  the  plaintiff  is 
remediless  in  a  court  of  law,  and  therefore 
applies  and  appeals  to  the  court  sitting  in 
equity,  having  peculiar  and  full  power  and 
jurisdiction  in  the  premises  by  virtue  of  the 
constitution  and  laws  of  the  United  States; 
and  that  all  of  said  actings  and  doings  of  the 
defendant  are  contrary  to  equity  and  good 
conscience,  and  tend  to  the  manifest  wrong. 
Injury,  and  oppression  of  the  plaintiff. 

The  relief  sought  by  the  bill  is  a  decree  de- 
termining to  what  class  the  property,  owner- 
ship, or  possession  of  the  property  specified 
contained  in  that  section  18  applies,  and  es- 
tablishing and  defining  the  limit  beyond 
which  the  defendant  has  no  power  under  said 
state  legislation  to  authorize  any  person  or 
corporation  to  invade  the  plaintiff's  exclusive 
rights  by  laying  pipes  and  drawing  water 
from  the  Mississippi  river  or  other  public  wa- 
ters; that  it  be  also  adjudged  and  decreed 
that  the  rights  conferred  upon  the  plaintiff 
are  those  declared  in  Waterworks  Co.  v. 
Rivers,  and  in  the  case  of  St  Tammany  Wa- 
terworks Co.  V.  New  Orleans  Waterworks; 
that  the  plaintiff  is  lawfully  entitled  to  have 
for  and  during  the  period  named  in  said 
^  act  of  incorporation  all  of  the  exclusive  rights 
Hand  privileges  named  and  set  forth  therein; 
•  that  all  the  said  acts,*resolutions,  and  grants 
sought  to  be  made  by  the  defendant  to  per- 
sons or  coi'porations,  not  being  possessors  or 
owners  of  property  not  touching  the  banl^  of 
the  Mississippi  river  within  the  parish  of  Or- 
leans, are  null,  void,  and  of  no  effect;  that 
defendant  be  ordered,  adjudged,  and  decreed, 
within  a  time  certain,  to  be  named  in  the 
decree,  to  recall,  expunge,  repeal,  and  cancel 
each  and  all  of  said  alleged  ordinances,  reso- 
lutions, grants,  or  licenses  so  made  by  it 
since  the  date  the  plaintiff  became  invested 
with  said  exclusive  rights,  save  only  such 


grants,  permits,  ordinances,  or  resolutions  as  re- 
late to  or  are  confined  to  property  and  premises 
contiguous  to  the  Mississippi  river;  and  that, 
in  the  event  defendant  shall  neglect  or  refuse 
in  some  public  way  to  declare  the  same  re- 
called, canceled,  annulled,  and  avoided  with- 
in a  time  specified  in  such  decree,  the  court 
will  declare,  adjudge,  and  decree  the  same, 
and  each  and  all  of  them,  to  be  absolutely 
null  and  void,  and  of  no  effect,  and  as  con- 
ferring no  rights  or  authority  whatsoever,  nor 
lawful  reason  for  the  Invasion  of  the  plain- 
tiff's said  exclusive  rights. 

The  plaintiff  asked  that  a  writ  of  injunc- 
tion be  Issued,  inhibiting  and  forbidding  the 
city  of  New  Orleans,  its  council,  officers, 
agents,  or  departments,  from  granting  or  al- 
lowing to  any  person,  persons,  or  corporation 
any  further  or  other  like  grants,  licenses, 
privil^es,  or  warrants  in  any  form  on  the 
face  thereof  assuming  to  grant  unto  any  per- 
son, persons,  or  corporation  any  right  or  privi- 
lege to  lay  or  maintain  any  pipes,  mains,  or 
conduits  from  the  Mississippi  river  across, 
along,  or  through  any  public  place  or  terri- 
tory within  the  limits  of  New  Orleans  where 
said  premises  are  not  contiguous  to  the  Mis- 
sissippi river;  also,  that  it  be  adjudged  and 
decreed  that,  in  so  far  as  the  matters  were  in 
issue  and  litigated  in  said  cause  of  the  said 
St.  Tammany  Waterworks  Co.  v.  New  Or- 
leans Waterworks,  the  judgment  and  decree 
therein  determined  the  rights  of  the  plaintiff 
as  between  It  and  the  city  of  New  Orleans 
beyond  further  contention  and  dispute,  and 
that  the  defendant  **be  compelled  to  abide  by, 
observe,  and  enforce  the  same**;  and  that  such^ 
decree  be  carried  into  full  force  and  effectx 
by  such  proper  order,  judgment,*  or  decree? 
therein  as  might  be  necessary  to  accomplish 
that  end,  and  compel  obedience  to  its  provi- 
sions. 

The  circuit  court  sustained  a  demurrer  to 
the  bill,  and  dismissed  the  suit,  with  costs  to 
the  city. 

It  appears  from  the  bill  of  complaint— the 
facts  therein  set  forth  being  admitted  by  de- 
murrer—that the  city  of  New  Orleans  has  by 
ordinances  granted  to  a  large  number  of  cor- 
porations, associations,    and   individuals   the 
privilege  of  laying  pipes  in  its  streets  for  tlie 
purpose  of  conveying  water  to  their  respective 
premises  from  the  Mississippi.      These  ordi- 
nances, the  plaintiff  contends,  are  In  deroga- 
tion of  its  rights  and  privileges  as  heretofore 
declared  and  adjudged  by  this  court  in  tlie 
Rivers  and  St.  Tammany  Cases.    None  of  the 
parties  for  whose  benefit  the  ordinances  above 
referred  to  were  passed  were  brought  before 
the  court,   or   given   an    opportunity    to    bo 
heard.    Nevertheless  the  plaintiff  seeks  a  de- 
cree not  only  declaring  those  ordinances  to  l>- 
null  and  void,  but  requiring  the  city,  within  »- 
named  time,  to  recall,  expunge,  repeal,  ana 
cancel  each  ordinance  that  does  not  relate  to 
premises  contiguous  to  the  Mississippi  river, 
and  if  the  city  does  not,  within  such  time, 
and  in  some  public  way,  cancel  and  annul 
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those  ordinaoces,  then  that  the  court  In  this 
suit  shall  adjudge  and  decree  them  to  be  null 
and  TOid,  as  illegally  Interfering  with  the 
ri;;ht8  of  the  plalntilT. 

We  do  not  suppose  that  any  precedent  can 
be  found  that  would  justify  a  court  of  equity 
In  giving  such  relief.  A  decree  declaring  the 
ordinances  in  question  void  would  have  no 
effect  in  law  upon  the  rights  of  the  beneficia- 
ries named  in  the  ordinances;  for,  in  the  ab- 
sence of  the  parties  interested,  and  without 
their  having  an  opportunity  to  be  heard,  the 
court  would  be  without  jurisdiction  to  make 
an  adjudication  affecting  them.  Such  a  de- 
cree would  appear,  upon  the  very  face  of  the 
record,  not  to  be  due  process  of  law,  and 
could  be  treated  everywhere  as  a  nullity. 
Windsor  v.  McVeigh.  83  U.  S.  274,  277;  Pen- 
noyer  v.  Neff,  95  U.  a  714,  733;  Scott  v.  Mc- 
NeaU  154  U.  S.  34, 46, 14  Sup.  Gt  llOa 
^    Ought  the  court  to  have  proceeded  to  a  de- 

•  cree,  or  held  the  bill  to  be  sufficient  for  re- 

•  lief,  as  between  the  plaintiff  and  the*city?  In 
tf  ect»  a  decree  is  asked  against  the  city  re- 
asserting, for  its  guidance  in  the  future,  the 
principles  announced  in  the  Rivers  and  St 
Tammany  Gases,  and  informing  it  that,  in 
jMtudng  the  ordinances  complained  of,  it  had 
done  violence  to  those  principles.  But  of 
what  avail  would  such  a  decree  be,  if  the  city 
council,  the  members  of  which  are  not  be- 
fore the  court,  were  left  free  to  enact  ordi- 
nances granting  to  other  parties,  in  violation 
of  the  idaintiff's  rights,  the  privilege  of  plac- 
ing pipes  in  the  streets  of  the  city  through 
which  to  convey  water  from  the  Mississippi 
river  to  their  respective  premises?  If  it  be 
said  that  a  final  decree  against  the  city,  en- 
joining it  from  making  such  grants  in  the  fu- 
ture, will  control  the  future  action  of  the  city 
council  of  New  Orleans,  and  will,  therefore, 
tend  to  protect  the  plaintiff  in  its  rights,  our 
answer  is  that  a  court  of  equity  cannot  prop- 
erty Interfere  with,  or  in  advance  restrain, 
the  discretion  of  a  municipal  body  while  It  is 
In  the  exercise  of  powen  that  are  legislative 
in  their  character.  It  ought  not  to  attempt  to 
do  indirectly  what  it  could  not  do  directly. 
In  view  of  the  adjudged  cases,  it  cannot  be 
doubted  that  the  legislature  may  delegate  to 
municipal  assemblies  the  power  of  enacting 
ordinances  that  relate  to  local  matteis,  and 
that  such  ordinances,  if  legally  enacted,  have 
the  force  of  laws  passed  by  the  legislature  of 
the  state,  and  are  to  be  respected  by  alL  But 
the  courts  will  pass  the  line  that  separates 
judicial  from  legislative  authority  If  by  any 
order,  or  In  any  mode,  they  assume  to  con- 
trol the  discretion  with  which  municipal  as- 
semblies are  invested  when  deliberating  upon 
the  adoption  or  rejection  of  ordinances  pro- 
posed for  their  adoption.  The  passage  of  or- 
dinances by  such  bodies  are  legislative  acts, 
which  a  court  of  equity  will  not  enjoin.  Oity 
of  Chicago  v.  Evans,  24  BL  52,  57;  Des 
Moines  Gas  Co.  v.  City  of  Des  Moines,  44 
Iowa,  5(>ii;  1  DiU.  Mun.  Corp.  S  308,  and 
cotes:  2  High,  Inj.  $  1246.    If  an  ordinance 


be  passed,  and  is  invalid,  the  Jurisdiction  of 
the  courts  may  then  be  invoked  for  the  pro- 
tection of  private  rights  that  may  be  violated 
by  its  enforcement  Page's  Case,  34  Md.  658, 
664;  Mayor,  etc.,  v.  Radecke,  40  Md.  217,  231.^ 

As  no  decree  can  be  properly  rendered  that^ 
will  affect  the'*rights  of  the  beneficiaries  nam-* 
ed  in  the  ordinances  enacted  before  this  suit 
was  commenced,— such  beneficiaries  not  be- 
ing before  the  court,— a  court  of  equity  ought 
not,  by  any  form  of  proceeding,  to  interfere 
with  the  course  of  proceedings  in  the  0ty 
council  of  New  Orleans,  and  enjoin  that 
branch  of  its  municipal  government  from 
hereafter  passing  ordinances  similar  to  those 
heretofore  enacted,  and  which  are  alleged  to 
be  obnoxious  to  the  plaintiff's  rights.  The  mis- 
chievous consequences  that  may  result  from 
the  attempt  of  courts  of  equity  to  control  the 
proceedings  of  municipal  bodies  when  enga- 
ged in  the  consideratlonof  matters  entirelylesT" 
islative  in  their  character,  are  too  apparent 
to  permit  such  judicial  action  as  this  suit  con- 
templates. We  repeat  that  when  the  dty 
council  shall  pass  an  ordinance  that  infringes 
the  rights  of  the  plaintiff,  and  is  unconstltn- 
tional  and  void  as  impairing  the  obligation  of 
its  contract  with  the  state,  it  will  be  time 
enough  for  equity  to  interfere,  and  by  injune- 
tion  prevent  the  execution  of  such  ordinance. 
If  the  ordinances  already  passed  are  in  dero- 
gation of  the  phUntifrs  contract  rights,  their 
enf  oroement  can  be  prevented  by  appropriate 
proceedings  instituted  directly  against  the 
parties  who  seek  to  have  the  benefit  of  them. 
This  may  involve  the  plaintiff  in  a  multiplici- 
ty of  actions.  But  that  chrumstance  cannot 
justify  any  such  decree  as  it  asks. 

Upon  the  grounds  we  have  indicated*  and 
without  considering  the  merits  of  the  caae,  the 
decree  below  must  be  affirmed. 


aM  u.  &  fiM) 

UNITED  STATES  v.  OREGON  &  a  B.  GO. 
et  al. 

(December  14,  1886.) 

No.  31& 

Railroad  Land  Grants— Construction* 
By  Act  May  4, 1870,  congress  granted  landb 
to  aid  in  the  construction  of  '*a  railroad  and  tel- 
egraph line  from  P.  to  A.  and  from  a  suitable 
point  of  junction  near  F.  to  the  Y.  river  near  M.** 
F.  lay  nearly  due  west  from  P.  in  the  general  di- 
rection of  the  road  from  P.  to  A.;  and  M.  lay 
nearly  due  south  from  F.  and  entirely  out  of  the 
line  from  P.  to  A.  The  road  was  built  from  P. 
to  F.,  and  thence,  nearly  at  a  right  angle,  from 
F.  to  M.  No  other  part  of  the  road  having  been 
completed  within  the  time  limited  by  the  granting 
act,  congress,  by  Act  Jan.  31,  1885,  declared  so 
much  of  the  granted  lands  *'as  are  adjacent  to 
and  coterminous  with  the  uncompleted  portions 
of  said  road,  and  not  embraced  within  the  lim- 
its of  said  grant  for  the  completed  oortions,"  for- 
feited to  the  government  add,  that  the  grant- 
ing act  contemplated  two  roaos,  a  main  line 
from  P.  to  A.  and  a  branch  from  F.  to  M.,  and 
therefore  the  lands  lying  within  the  quadrant 
fonned  by  imaginary  lines  drawn  north  and  west 
from  F.  at  right  angles  to  the  courses  of  the  roads 
from  P.  to  F.  and  M.  to  F.,  respectively,  were  for- 
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felted  by  Act  Jan.  81, 1S85.  14  G.  G.  A.  600,  67 
Fed,  650.  reversed.  Mr.  Justice  Field  and  Mr. 
Jnstioe  Shiras  diasenting. 

Appeal   from   tbe   United   States  Olrcait 
Ooiirt  of  Appeals  for  the  Ninth  Olrcait 

This  was  a  bill  brought  by  the  United 
States  against  the  Oregon  Gentral  Railroad 
Gompany  and  the  Oregon  &  Oolifornla  Rail- 
rQad  Gompany  in  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  to 
quiet  title  to  about  90,000  acres  of  land  in 
the  state  of  Oregon,  and  a  cross  bill  filed  by 
en  the  defendants  to  quiet  title  to  the  same 
Pland  in  the  Oregon  *&  Galifomia  Railroad 
Gompany.  The  cause  was  heard  on  the 
pleadings  and  a  stipulation  as  to  the  facts, 
with  accompanying  maps  and  documents. 

On  May  4, 1870,  an  act  of  congress  was  ap- 
proved, which  is  as  follows  (16  Stat  94): 
'*Ohap.  LXIX.— An  act  granting  lands  to  aid 
in  the  construction  of  a  railroad  and  tele- 
graph line  from  Portland  to  Astoria  and 
McMinyille,  in  the  state  of  Oregon. 
*'Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Amer- 
ica in  congress  assembled,  that  for  the  pur- 
pose of  aiding  In  the  construction  of  a  rail- 
road and  telegraph  line  from  Portland  to 
Astoria,  and  from  a  suitable  point  of  Junc- 
tion near  Forest  Grove  to  the  Yamkill  river, 
near  McMinviUe,  in  the  state  of  Oregon, 
there  is  hereby  granted  to  the  Oregon  Gen- 
tral Railroad  Gompany,  now  engaged  In  con- 
structing the  said  road,  and  to  their  suc- 
cessors and  assigns,  the  right  of  way  through 
the  public  lands  of  the  width  of  one  hundred 
feet  on  each  side  of  said  road,  and  the  right  to 
tal£e  from  the  adjacent  public  lands  materlais 
for  constructing  said  road,  and  also  the  neces- 
sary lands  for  depots,  stations,  side  tracks, 
and  other  needful  uses  In  operating  the  road, 
not  exceeding  forty  acres  at  any  one  place; 
and,  also,  each  alternate  section  of  the  public 
lands,  not  mineral,  excepting  coal  or  iron 
lands,  designated  by  odd  numbers  nearest 
to  said  road,  to  the  amount  of  ten  such  al- 
ternate sections  per  mile,  on  each  side  there- 
of, not  otherwise  disposed  of  or  reserved  or 
held  by  valid  pre-emption  or  homestead  right 
at  the  time  of  the  passage  of  this  act  And 
in  case  the  quantity  of  ten  full  sections  per 
mile  cannot  be  found  on  each  side  of  said 
road,  within  the  said  limits  of  twenty  miles, 
other  lands  designated  as  aforesaid  shall  be 
selected  under  the  direction  of  the  secretary 
of  the  interior  on  either  side  of  any  part  of 
said  road  nearest  to  and  not  more  than  twen- 
ty-five miles  from  the  track  of  said  road  to 
make  up  such  deficiency. 
,5  *'Sec.  2.  And  be  It  further  enacted,  that  the 
2  commissioner  of  the  general  land  office  shall 
•  cause  the  lands  along  the  line  *of  the  said 
milroad  to  be  surveyed  with  all  convenient 
speed.  And  whenever  and  as  often  as  the 
said  company  shall  file  with  the  secretary  of 
the  interior  maps  of  the  survey  and  location 
of  twenty  or  more  miles  of  said  road,  the 
said  secretary  shall  cause  the  said  granted 


lands  adjacent  to  and  coterminous  with  such 
located  sections  of  road  to  be  segregated 
from  the  public  lands;  and  thereafter  the 
remaining  public  lands,  subject  to  sale  with- 
in the  limits  of  the  said  grant  shall  be  dis- 
posed of  only  to  actual  settlers  at  double  the 
minimum  price  for  such  lands:  and  provid- 
ed also,  that  settlers  under  the  provisions 
of  the  homestead  act  who  comply  with  the 
terms  and  requirements  of  said  act  shaU  be 
entitled,  within  the  said  limits  of  twenty 
miles,  to  patents  for  an  amount  not  exceed- 
ing eighty  acres  each  of  the  said  ungranted 
lands,  anything  in  this  act  to  the  contrary 
notwithstanding. 

'*Sec.  3.  And  be  it  further  enacted,  that 
whenever  and  as  often  as  the  said  company 
shall  complete  and  equip  twenty  or  more 
consecutive  miles  of  the  said  railroad  and 
telegraph,  the  secretary  of  the  interior  shall 
cause  the  same  to  be  examined,  at  the  ex- 
pense of  the  company,  by  three  commission- 
ers appointed  by  him;  and  if  they  shall ' 
report  that  such  completed  section  is  a  first- 
class  railroad  and  telegraph,  properly  equip- 
ped and  ready  for  use,  he  shall  cause  pat- 
ents to  be  issued  to  the  company  for  so  much 
of  the  said  granted  lands  as  shall  be  adja- 
cent to  and  coterminous  with  the  said  com- 
plected [completed]  sections. 

"Sec.  4.  And  be  it  further  enacted,  that 
the  sadd  alternate  sections  of  land  granted 
by  this  act,  excepting  only  such  as  are  nec- 
essary for  the  company  to  reserve  for  de- 
pots, stations,  side  tracks,  wood  yards,  stand- 
ing ground,  and  other  needful  uses  in  operat- 
ing the  road,  shall  be  sold  by  the  company 
only  to  actual  settlers,  in  quantities  not  ex- 
ceeding one  hundred  and  sixty  acres  or  a 
quarter  section  to  any  one  settler,  and  at 
prices  not  exceeding  two  dollars  and  fifty 
cents  per  acre. 

"Sec.  5.  And  be  it  further  enacted,  that  the 
said  company  shall,  by  mortgage  or  deed  of 
trust  to  two  or  more  trustees,  appropriate 
and  set  apart  all  the  net  proceeds  of  the 
sales  of  the  said  granted  lands,  as  a  sinking  A 
fund,  to  be  kept  invested  •/n  the  bonds  of  the? 
United  States,  or  other  safe  and  more  pro- 
ductive securities,  for  the  purchase  from 
time  to  time,  and  the  redemption  at  maturi- 
ty, of  the  first  mortgage  construction  bonds 
of  the  company,  on  the  road,  depots,  sta- 
tions, side  tracks,  and  wood  yards,  not  ex- 
ceeding thirty  thousand  dollars  per  mile  of 
road,  payable  in  gold  coin  not  longer  than 
thirty  years  from  date,  with  interest  paj-able 
semi-annually  in  coin  not  exceeding  tbe 
[rate]  of  seven  per  centum  per  annum;  and 
no  part  of  the  principal  or  interest  of  the  said 
fund  shall  be  applied  to  any  other  use  until 
all  the  said  bonds  shall  have  been  purchased 
or  redeemed  and  canceled;  and  each  of  the 
said  first  mortgage  bonds  shall  bear  the  cer- 
tificate of  the  trustees,  setting  forth  the  man- 
ner in  which  the  same  is  secured  and  its 
payment  provided  for.  And  the  district 
court  of  the  United  States,  concurrently  with 
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the  state  courts*  shall  have  original  Jurisdic- 
tion, subject  to  appeal  and  writ  of  error,  to 
enforce  the  provisions  of  this  section. 

"Sec.  &  And  be  it  further  enacted,  that  the 
said  company  shall  file  with  the  secretary  of 
the  Interior  its  assent  to  this  act  within  one 
year  from  the  time  of  its  passage;  and  the 
forgoing  grant  is  upon  condition  that  said 
company  shall  complete  a  section  of  twenty  or 
more  miles  of  said  railroad  and  telegraph 
within  two  years,  and  the  entire  railroad  and 
telegraph  within  six  years,  from  the  same 
dnte." 

Within  one  year  from  the  passage  of  this 
act.  the  Oregon  Central  Railroad  Company 
filed  with  the  secretary  of  the  interior  its  as- 
sent to  the  act,  and  prior  to  July  81,  1871, 
and  February  2,  1872,  filed  In  that  department 
maps  of  survey  and  definite  location  of  its 
line  of  railroad,  being  a  location  from  Pori- 
land  to  the  Yamhill  river  near  McMinnville 
via  a  point  near  Forest  Grove,  and  from  that 
point  to  Castor  Creek,  a  point  20  miles  to- 
wards Astoria,  and  from  Castor  Creek  to  As- 
toria; the  distances  being  about  26  miles  from 
Portland  to  Forest  Grove,  about  22%  miles 
from  there  to  the  Yamhill  river,  and  about 
102%  miles  from  Forest  Grove  to  Astoria. 
The  lands  adjacent  to  and  coterminous  with 
Sthe  entire  line  of  definite  location  were  segre- 
•  gated  and  withdrawn  from  the*  public  lands. 
Twenty  miles  of  road  from  Portland,  running 
due  west,  and  terminating  at  a  point  near  the 
town  of  Hillsboro,  in  Washington  county,  Or., 
were  constructed,  and  about  6  miles  more  to 
a  point  near  Forest  Grove;  and  from  that 
point  something  over  21  miles,  running  almost 
directly  south  to  a  point  near  McMinnville  in 
Yamhill  county.  The  line  was  constructed  on 
a  curve  as  It  approached  Forest  Grove, 

The  secretary  of  the  interior,  on  Feb- 
ruary 16,  1872,  accepted  the  first  20  miles  as 
completed  under  the  act,  and  on  June  23, 
1876,  he  accepted  another  27%  miles  as  so 
completed,  being  the  distance  from  Hillsboro 
to  a  point  near  Forest  Grove,  and  from  that 
point  to  McMlnnvilla 

On  October  6, 1880,  the  Oregon  Central  Rail- 
road Company,  for  value,  sold  and  conveyed 
to  the  Oregon  &  California  Railroad  Company 
all  the  title  and  interest  which  It  had  acquired 
In  and  to  the  lands  granted  under  the  act,  and 
all  Its  road,  franchises,  and  privileges;  but  it 
was  not  admitted  by  the  United  States  that 
the  Oregon  Central  Railroad  Company  had  a 
legal  right  to  make  said  sale  and  conveyance. 
On  that  day  the  Oregon  Central  Railroad  Com- 
pany was  insolvent,  and  went  into  liquidation, 
and  the  conveyance  was  made  to  settle  its 
business  and  dispose  of  its  property.  Neither 
of  these  railroad  companies,  nor  any  one  else, 
has  ever  constructed  or  equipped  any  poriion 
or  part  of  any  railroad  from  the  point  near 
Forest  Grove  to  Astoria. 

.Tanuary  31,  1885,  congress  passed  an  act 
(23  Stat  296,  c.  46),  the  first  section  of  which 
is  as  follows: 

'*That  so  much  of  the  lands  granted  by  an 


act  of  congress  entitled  *An  act  granting  land 
to  aid  in  the  construction  of  a  railroad  and 
telegraph  line  from  Portland  to  Astoria  and 
McMinnville,  in  the  state  of  Oregon,'  approved 
May  fourth,  eighteen  hundred  and  seventy, 
as  are  adjacent  to  and  coterminous  with  the 
uncompleted  portions  of  said  road,  and  not 
embraced  within  the  limits  of  said  grant  for 
the  completed  portions  of  said  road,  be,  and 
the  same  are  hereby,  declared  to  be  forfeited 
to  the  United  States  and  restored  to  the  pub- 
lic domain,  and  made  subject  to  disposal  un- 
der the  general  land  laws  of  the  United  States 
as  though  said  grant  had  never  been  made."  09 
*  July  8,  1885,  the  commissioner  of  the  gen-S? 
eral  land  office  issued  to  the  local  land  office 
at  Oregon  City  lostructions  for  its  guidance 
under  the  act  of  January  81,  18&5,  and  a  dia- 
gram showing  the  limits  of  the  forfeited  lands, 
and  that  portion  of  the  grant  which  was  not 
affected  by  the  act.  4  Land  Dec.  15,  These 
instructions  were  approved  by  the  acting  sec- 
retary of  the  interior.  The  diagram  showed 
that  the  road  ran  from  Portland  west  to  a 
point  near  Forest  Grove,  where  it  turned  al- 
most at  a  right  angle,  and  ran  south  to  Mc- 
Minnville. From  that  point  two  lines  were 
drawn,  one  due  north  and  the  other  due  west, 
both  terminating  at  the  20-mile  limits.  The 
granted  lands  lying  within  the  quadrant 
formed  by  these  lines  and  the  20-mile  limits, 
and  also  the  indemnity  lands  within  said  lines 
and  the  25-mile  limits,  were  designated  on  the 
diagram  as  **forfeIted.'*  The  forfeited  lands 
on  the  line  from  Forest  Grove  to  Astoria  were 
also  sho^ii. 

In  November,  1885,  the  Oregon  &  California 
Railroad  Company,  assignee  of  the  Oregon 
Central  Railroad  Company,  presented  to  the 
land  office  a  list  of  lands  embraced  within  the 
territory  claimed  In  this  suit  to  be  forfeited 
to  the  United  States,  and  tendered  the  fees  for 
locating  the  same,  which  were  declined,  and 
the  list  rejected,  upon  the  ground  that  the 
lands  had  been  forfeited. 

About  the  same  time  there  was  filed  in  the 
land  department  a  petition  of  the  receiver  of 
the  Oregon  &  California  Railroad  Company, 
praying  that  the  instructions  in  so  far  as  they 
applied  to  the  granted  lands  in  said  quadrant 
be  revoked.  This  petition  was  referred  to  the 
commissioner  for  examination  and  report,  and 
a  report  was  subsequently  submitted  recom- 
mending "that  the  restoration  remain  in  force 
as  per  instructions  of  July  8, 18So,"  and  trans- 
mitting a  second  diagram,  "showing  the  accu- 
rate limits  of  the  grant."  On  April  5,  1887, 
the  secretary  of  the  Interior  passed  upon  the 
matter  of  the  application  of  the  receiver,  and 
held  that  the  road  from  Portland  to  Forest 
Grove,  and  from  the  latter  point  to  McMinn- 
ville, were  to  be  treated  as  two  distinct  roads, 
the  limits  of  which  should  be  adjusted  sepa- 
rately. 5  I^nd  Dec.  549.  By  that  adjust- ^^ 
ment  the  quadrant  northwest  from  Forest « 
Grove* fell  within  the  lands  forfeited,  which  • 
was  in  accordance  witl^j^g^  iJ\)s(|^@l@Q>EC 
July  8,  1885.  O 
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Some  of  the  lands  claimed  to  have  been  for- 
feited to  the  United  States  have  been  patented^ 
and  are  in  the  actual  occupation  of  the  pat- 
entees, or  persons  claim ingr  under  them;  and 
other  portions  of  said  lands  for  which  patents 
have  been  issued  are  unoccupied,  and  are  wild 
lands,  as  is  true  of  some  of  the  lands  claimed 
by  the  United  States,  which  have  not  been  sold 
or^patented,  and  are  not  in  the  actual  physical 
possession  of  any  person  or  party. 

The  following  is  a  sufQclent  reproduction  of 
n  the  diagram: 

k3 


to  have  authorized  the  construction  of  a 
main  road  from  Portland  to  Astoria,  and  that 
the  lands  adjacent  to  and  coterminous  with 
such  main  road,  on  both  sides,  were  granted 
in  order  to  accomplish  that  purpose,  and  also 
to  have  authorized  the  construction  of  a 
branch  from  the  main  line,  at  a  Junction 
near  Forest  Grove,  to  McMlnnviUe,  then  It 
would  follow  that  all  of  the  lands  available 
on  both  sides  as  far  as  Forest  Grove,  and  to 
an  extent  of  20  miles  on  each  side,  would  be 
absorbed  In  aiding  to  build  the  main  line; 


M 
C9 

•  The  circuit  court  (Bellinger,  J.)  held  that 
the  lands  within  the  quadrant  were  included 
within  the  lands  forfeited  to  the  govern- 
ment, and  decreed  accordingly.  67  Fed.  426. 
The  circuit  court  of  appeals  for  the  Ninth 
circuit  reversed  this  decree,  and  directed  a 
decree  in  favor  of  the  Oregon  &  California 
Railroad  Company.  29  U.  S.  App.  497,  14 
O.  C.  A.  600,  and  67  Fed.  650.  Thereupon 
the  present  appeal  was  prosecuted. 

Asst  Atty.  Gen.  Dickinson  and  George  H. 
Williams,  for  the  United  States.  J.  Hubley 
Ashton  and  Joseph  H.  Choate,  for  appellees. 

« 

?  'Mr.  Chief  Justice  FULLER,  after  stating 
the  facta  in  the  foregoing  language,  deliver- 
ed the  opinion  of  the  court 
If  the  act  of  May  4,  187a  should  be  held 


and  so  of  the  lands  along  the  main  line  from 
Forest  Grove  to  Astoria.  And,  inasmuch  aa 
the  line  from  Forest  Grove  to  Astoria,  and 
from  Forest  Grove,  at  the  junction  with  the 
main  line,  south  towards  McMlnnviUe,  was, 
in  its  general  bearing,  at  right  angles  to  the 
main  line  from  Portland  to  Forest  Grove, 
the  line  from  Portland  to  Forest  Grove  would 
absorb  nearly  all  of  the  lands  lying  east  of 
the  branch  line  to  McMinnville,  and  a  part 
of  the  lands  lying  east  of  the  line  from  Mc- 
Minnville through  Forest  Grove,  the  point 
of  Junction,  northward  towards  Astoria. 
Hence  but  little  could  be  earned  for  building 
the  branch  line  except  the  lands  lying  we&t 
of  it  and  south  of  the  point  of  Junction  at 
Forest  Grove,  and  none  of  the  land  lying 

nortli  of  a  line  drawn  from  Portland  through 
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Forest  Grove  could  be  held  to  have  been 
within  the  contemplation  of  the  act  as  do- 
nated for  the  purpose  of  building  a  branch 
road  from  the  junction  to  McMinnville. 

In  this  aspect,  as  no  road  was  built  from 
Forest  Grove  towards  Astoria,  substantially 
all  that  was  earned  was  the  land  lying  with- 
in the  20-mile  limits  on  each  side  of  the  main 
road  from  Portland  to  Forest  Grove,  and 
the  land  lying  west  of  the  McMinnville 
branch  and  south  of  a  line  drawn  from  Port- 
land through  Forest  Grove;  and  all  of  the 
kinds  lying  in  the  quadrant  north  and  west 
of  Forest  Grove  were  unearned  lands,  and 
forfeited  under  the  act  of  January  31,  18S3. 
These  lands  '*are  adjacent  to  and  cotermi- 
nous with  the  uncompleted  portions  of  said 
Jeroad,  and  not  embraced  within  the  limits  of 
•  said  grant  for  the  completed  portions  of  said 
road/*  But,  although  a  part  of  the  lands 
lying  east  of  this  quadrant  '*are  adjacent  to 
and  coterminous  with  the  uncompleted  por- 
tions of  said  road,"  yet  they  are  "embraced 
within  said  grant  for  the  completed  portions 
of  said  road,**  for  they  lie  within  the  20-mile 
limits  of  the  completed  portion  from  Port- 
land to  Forest  Grove. 

The  railroad  companies  contend  that  no 
9uch  thing  as  a  branch  road  or  a  junction, 
in  the  ordinary  sense  of  the  word,  were  con- 
templated, and  that,  having  a  right  to  build 
from  Portland  to  Astoria,  and  *f rom  a  suit- 
able point  of  junction  near  Forest  Grove  to 
the  TamhiU  river  near  McMinnville/*  they 
could  treat  the  act  as  if  it  authorized  the 
building  of  a  continuous  road  from  Portland 
via  Forest  Grove  to  McMinnville,  without 
regard  to  the  provisions  for  a  road  beyond 
Forest  Grove  to  Astoria;  and,  by  construct- 
ing their  road  with  a  cnrve  at  Forest  Grove, 
could  properly  claim  all  of  the  lands  falling 
within  20  miles  of  this  circuitous  route  from 
Portland  to  McMinnville  as  intended  to  be 
granted  for  the  construction  of  such  a  road; 
and,  having  actually  so  built,  that  they  were 
entitled  to  all  the  lands  lying  within  a  quad- 
rant produced  by  a  radius  reaching  20  miles 
from  the  curve. 

Secretary  Lamar  rejected  this  contention, 
and  held  that  the  act  of  May  4,  1870,  contem- 
plated two  distinct  roads,— a  road  from  Port- 
land to  Astoria,  and  a  road  from  Forest 
Grove  to  McMinnville;  that  the  words  '*point 
of  junction*'  were  to  be  given  their  usual 
meaning  of  a  point  where  two  or  more  roads 
join;  that,  had  the  words  of  forfeiture,  '*so 
much  of  the  lands  granted  *  *  *  as  are 
adjacent  to  and  coterminous  with  the  un- 
rr>inp1eted  portion  of  said  road,**  been  un- 
qualified, the  line  dividing  the  forfeited  lands 
from  those  not  forfeited  would  have  been 
drawn  through  Forest  Grove  at  right  angles 
to  the  tmconstructed  road  at  that  point,  and 
terminating  at  the  lateral  limits  of  the  grant, 
but  that,  as  this  would  have  thrown  out  of 
the  grant  large  tracts  of  lands  that  were 
opposite  to  the  constructed  portions  of  the 


road,  congress  qualified  the  words  of  for-^ 
feiture  by  adding,  "and  not  embraced  wlth»M 
In  the  limlts*of  said  grant  for  the  completed* 
portions  of  isaid  road,*'  which  saved  to  the 
grant  a  full  complement  of  lands  granted 
for  every  mile  of  road  actually  construe te<l; 
and  the  secretary  remarked  that  this  view  of 
the  act  was  much  strengthened  "when  it  Is 
observed  that  the  lands  in  said  quadrant  lie 
along  the  uncompleted  portion  on  both  8ide» 
thereof,  and  could  have  been  earned,  If  at 
aU,  by  that  line.'* 

The  rule  of  construction  applicable  to  the- 
granting  act  is  the  familiar  rule  that  alli 
grants  of  this  description  must  be  construed 
favorably  to  the  government,  and  that  notb^ 
Ing  passes  but  what  is  conveyed  in  clear  an(Y 
explicit  language.  Bailroad  Co.  v.  Litchfield, 
23  How.  88;  Leavenworth  B.  Co.  v.  U.  S., 
92  U.  S.  740;  Slidell  v.  Grandjean,  111  U. 
S.  437,  4  Sup.  Ct.  487;  Ooosaw  Min.  Co.  v. 
South  Carolina,  144  U.  S.  562,  12  Sup.  Ct 
689.  And  that  the  construction  should  be  such 
as  will  effectuate  the  legislative  intention, 
avoiding,  if  possible,  an  unjust  or  absurd 
conclusion,  is  also  well  settled. 

In  Sioux  City  &  St  P.  B.  Co.  v.  U.  S.,  159 
U.  S.  349,  360,  16  Sup.  Ct.  17,  22,  it  was  said 
by  Mr  Justice  Harlan,  speaking  for  the  court: 
"If  the  terms  of  an  act  of  congress,  grant- 
ing public  lands,  'admit  of  different  meanings, 
one  of  extension  and  the  other  of  limitation, 
they  must  be  accepted  in  a  sense  favorable 
to  the  grantor.  And  if  rights  claimed  un- 
der the  government  be  set  up  against  it,  they 
must  be  so  clearly  defined  that  there  can  be 
no  question  of  the  purpose  of  congress  to 
confer  them.*  Leavenworth  R.  Co.  v.  U.  S., 
92  U.  S.  733,  740.  Acts  of  this  character 
must  receive  such  construction  *as  will  carry 
out  the  intent  of  congress,  however  difficult 
It  might  be  to  give  full  effect  to  the  language 
used  if  the  grants  were  by  instruments  of 
private  conveyance.*  Railroad  Co.  v.  Bar- 
ney, 113  U.  S.  618,  625,  5  Sup.  Ct  606,  609. 
'Nothing  is  better  settled,*  this  court  has 
said,  than  that  statutes  should  receive  a 
sensible  construction,  such  as  will  effectuate 
the  legislative  Intention,  and,  if  possible,  so 
as  to  avoid  an  unjust  or  an  absurd  conclu- 
sion.* Lau  Ow  Bew  v.  U.  S.,  144  U  S.  47, 
59, 12  Sup.  Ct  517, 520.  Giving  effect  to  these 
rules  of  statutory  interpretation,  we  cannot  $ 
suppose  that  congres8*lntended  that  the  rail-* 
road  company  should  have  the  benefit  of 
more  lands  than  it  earned." 

In  the  light  of  these  principles,  we  have  no 
difficulty  in  arriving  at  the  same  result  as 
that  reached  by  the  secretary  of  the  interior 
and  by  the  circuit  court. 

The  act  declares  that  the  grant  is  made  "for 
the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to 
Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  river,  near 
McMhmville.*'  This  does  not  describe  a  road 
from  Portland  to  the  YamhiU  rlv( 
Digitized  by 
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from  Portland  to  Astoria,  and  a  road  express- 
ly stated  to  be  from  a  point  of  junction  near 
Forest  Grove  to  the  Yamhill  river. 

We  are  unable  to  see  why  any  other  than 
their  usual  meaning  should  be  attributed  to 
the  words  "point  of  Junction."  "Junction," 
in  the  ordinary  acceptation  as  applied  to  rail- 
roads, is  the  point  or  locality  where  two  or 
more  lines  of  railway  meet.  Two  lines  of 
distinct  companies,  or  separate  roads  of  the 
same  company,  or  a  main  line  and  a  branch 
road  of  the  same  company,  may  have  points 
of  union  or  meeting,  styled  **junotions,"  but 
this  can  hardly  be  predicated  of  a  single  con- 
tinuous road  from  one  pohit  to  another.  If 
the  act  had  not  used  the  word  "Junction,"  and 
had  defined  the  line  as  running  from  Portland 
to  Astoria,  and  to  McMinnville  via  Forest 
Grove,  there  would  be  more  force  in  the  sug- 
gestion that  Forest  Grove  was  a  point  of  bi- 
furcation of  one  road  rather  than  a  point  of 
Junction  of  two  roads;  but  the  act  was  not 
couched  in  those  terms,  and  the  word  "junc- 
tion" cannot  be  rejected,  or  wrested  from  its 
obvious  meaning. 

As  the  road  from  Portland  to  Astoria  and 
the  road  from  Forest  Grove  to  McMinnville 
were  to  be  constructed  by  and  belong  to  one 
company,  and  together  constituted  a  single 
enterprise,  they  were  naturally  spoken  of  as 
one  railroad,  as,  in  that  sense,  they  were. 
But  this  is  of  no  special  significance  in  the 
present  inquiry,  which  is  whether,  in  view  of 
the  language  of  the  act  and  the  purposes  to  be 
accomplished,  a  main  road  and  a  branch  road 
were  provided  for,  in  aid  of  which  the  lands 
were  granted  subject  to  the  adjustment  appli- 
cable to  two^roads.  And  the  general  rule  Is 
that  "words  importing  the  singular  number 
may  extend  and  be  applied  to  several  persons 
or  things,  words  importing  the  plural  number 
may  include  the  singular,"  as  provided  In  the 
first  section  of  the  Revised  Statutes. 

Nor  are  we  impressed  with  the  argument 
that  the  title  of  the  act  compels  to  another  con- 
clusion. The  title  is,  '*An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and 
telegraph  line  from  Portland  to  Astoria  and 
McMinnville  in  the  state  of  Oregon."  The 
text  of  the  act  is:  '"That  for  the  purpose  of 
aiding  in  the  construction  of  a  railroad  and 
telegraph  line  from  Portland  to  Astoria,  and 
from  a  suitable  point  of  junction  near  Forest 
Grove  to  the  Yamhill  river  near  McMinnville 
in  the  state  of  Oregon,"  the  grant  is  made.  In- 
sert the  comma  after  Astoria  in  the  title, 
which  appears  after  that  word  in  the  act  (and, 
for  the  purpose  of  arriving  at  the  true  mean- 
ing of  a  statute,  courts  read  with  such  stops 
as  are  manifestly  required,— Hammoclt  v. 
Trust  Co.,  105  U.  S,  77,  &4;  U.  S.  v.  Lacher, 
134  U.  S.  624,  628,  10  Sup.  Ct.  625),  and  the 
title  is  sufficiently  comprehensive  to  fairly  de- 
scribe a  road  from  Portland  to  Astoria,  and  a 
road  to  McMinnville,  as  the  subject  of  the  act. 
'j'he  title  is  no  part  of  an  act,  and  cannot  en- 
b«cge  or  confer  powers,  or  control  the  words  of 


the  act  unless  they  are  doubtful  or  ambigu« 
ous.  U.  S.  V.  Fisher,  2  Cranch,  358,  3SG; 
Railroad  Co.  v.  Thomas,  132  U.  S.  174, 188,  10 
Sup.  Ct  68.  The  ambiguity  must  be  in  the 
context,  and  not  in  the  title,  to  render  the  lat- 
ter of  any  avail. 

And  so  of  the  title  of  the  act  of  Januaiy  31, 
1885.  That  title  is,  "An  act  to  declare  for- 
feiture of  certain  lands  granted  to  aid  in  the 
construction  of  a  railroad  in  Oregon,"  and  the 
granting  act  is  referred  to  in  the  text  by  its 
title.  We  do  not  regard  the  use  of  the  singu- 
Ur  number  as  persuasive  of  the  intention  of 
congress  that,  in  the  adjustment  of  the  grant 
as  affected  by  the  forfeiture,  the  fact  that  a 
main  road  and  a  branch  road  were  provided 
for  should  be  Ignored. 

It  seems  to  us  quite  clear  that  a  main  road 
was  to  be  built  from  Portland,  the  principal  3 
city  of  Oregon,  situated  on  the^Columbia  riv-* 
er,  to  Astoria,  a  port  on  the  Pacific  Ocean,  at 
the  mouth  of  that  river,  a  distance  of  some 
128^  miles,  being  over  100  miles  beyond  For- 
est Grove;  and  a  branch  from  Forest  Grove 
to  McMinnville,  a  distance  somewhat  exceed- 
ing 21  miles.  It  is  not  denied  that,  as  stated 
In  the  opinion  of  the  circuit  court,  "four-fifths 
of  the  line  of  road  from  Portland  to  Astoria 
traversed  a  rough  and  wholly  unsettled  dis- 
trict, but  one  known  to  be  rich  in  timber,  and 
believed  to  be  in  iron  and  coal,  with  considera- 
ble areas  of  agricultural  land,"  while  the  21 
miles  from  Forest  Grove  to  Mc&linnville  ran 
through  **the  heart  of  the  Willamette  valley, 
and  through  the  oldest  settled  portion  of  the 
country."  The  opening  up  to  settlement  of 
unoccupied  and  inaccessible  territory  and  the 
establishment  of  railroad  communication  be- 
tween Portland  and  Astoria  by  the  construc- 
tion of  the  main  line  were  the  obvious  induce* 
ments  to  and  the  primary  objects  of  the  grant, 
and  the  construction  of  the  branch,  though 
included  in  the  act,  was  subordinate  and  sub- 
sidiary. The  line,  both  main  and  branch,  was 
wholly  within  the  state  of  Oreg<m,  and  we 
cannot  assume  that,  if  the  promoters  had 
sought  aid  merely  for  a  road  running  from 
Portland  by  way  of  Forest  Grove  to  McMinn- 
ville, the  application  would  have  been  granted. 

The  grant  contemplated  a  main  line  which 
ran  from  Portland  west  to  the  point  of  junc- 
tion, and  a  branch  from  the  point  of  Junction 
nearly  south,  substantially  at  right  angles, 
and  devoted  the  lands  north  of  the  junction, 
not  absorbed  by  the  road  from  Portland  to 
that  point,  to  the  building  of  the  road  to  the 
north;  and,  while  the  company  was  left  free 
to  construct  parts  of  the  road  as  might  suit 
its  convenience,  its  action  could  not  change 
the  effect  of  the  grant  or  control  its  adminis- 
tration to  the  contrary  of  tlie  manifest  inten- 
tion of  congress. 

On  the  20th  of  May,  A.  D.  1871,  a  map  of 
definite  location  was  filed  with  the  secretary 
of  the  interior,  described  in  the  certificate  of 
the  company's  officers  as  showing  ^the  loca- 
tion of  the  Oregon  Central  Railroad  from  the 
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dty  of  Portland,  Oregon,  to  the  Tamhlll  rirer 
2  near  McMinnyllle,  a  distance  of  forty-seven 

•  and  three-fourths  (47%)  miles,  and  also*from 
a  Junction  near  Forest  Grove  towards  Astoria 
to  a  point  one  mile  north  of  the  summit  of  the 
range  of  hills  dividing  the  Tualatin  from  the 
Nehalem  valley,  a  distance  of  20  miles,  as  def- 
initely fixed  hi  compliance  with  said  act  of 
congress." 

Subsequently  the  company  certified  a  map 
of  definite  location  of  the  road  between  As- 
toria and  Castor  Creek  (the  western  point  In 
the  preceding  map),  which  was  filed  with 
the  secretary  of  the  interior,  and  transmitted 
by  him,  February  2,  1872,  to  the  commission- 
er of  the  general  land  otfiee.  The  lands  were 
withdrawn  under  both  these  maps. 

The  first  section  of  constructed  road  from 
Portland  20  miles  west  to  Hillsboro  was  ac- 
cepted February  IG,  1872.  The  second  sec- 
tion was  accepted  June  23,  187C.  This  was  a 
section  of  2V/2  miles  from  Hillsboro  via  For- 
est Grove  to  McMinnvllle,  constructed  on  a 
curve  thus  described  by  couusel  for  the  rail- 
road companies:  "The  line  of  this  section  of 
the  road  runs  from  the  twentieth  mile  post 
for  about  two  miles  (for  the  most  part  upon 
indicated  curves)  to  a  point  a  little  south  of 
the  Portland  base  line,  and  thence  extends 
west  about  two  miles— almost  entirely  upon 
a  tangent  until  it  passes  Cornelius— to  a 
point  about  two  miles  east  of  Forest  Grove, 
when  it  begins  to  curve  upon  a  radius  of  8,- 
564  feet  (equal  to  about  1.6  miles)  until  It 
reaches  about  a  southwest  by  west  direction, 
in  which  it  runs  upon  a  tangent  8,956  feet 
(equal  to  about  1.7  miles),  passing  the  town 
of  Forest  Grove  at  a  distance  of  about  one- 
half  or  three-quarters  of  a  mile.  From  the 
end  of  this  tangent  it  again  curves  until  it 
reaches  a  southwesterly  direction,  and  then 
proceeds  on  southerly  by  various  curves  to  the 
Yamhill  river." 

If  these  maps  of  definite  location  and  the 
construction  of  the  road  from  Hillsboro  to 
McMinnvllle  via  Forest  Grove  in  the  man- 
ner described  are  to  be  regarded  as  an  at- 
tempt to  make  a  part  of  the  main  road  from 
Portland  to  Astoria  and  the  branch  a  con- 
tinuous and  single  road  from  Portland  to  Mc- 
Minnvllle, elhnlnatlng  Astoria  altogether,  and 
to  entitle  the  company  to  claim  all  the  lands 
within  the  qaadrant  by  reason  of  the  con- 
struction of  the  railroad  on  the  above-stated 
5  curve,   we  can  only  say  that  that  attempt 

•  was  unsuccessful,  •and  the  rights  of  the  gov- 
prnment  remained  unaffected  by  the  course 
pursiKd  by  the  company. 

It  is  forcibly  argued  that  the  acceptance  of 
the  completed  section  from  Hillsboro  to  Mc- 
MinnviUe  amounted  to  a  construction  by  the 
secretary  of  the  interior  of  the  granting  act  as 
providing  for  one  continuous  railroad  from 
Portland  via  Forest  Grove  to  McMinnvllle. 
But  we  cannot  accede  to  this  view.  At  the 
time  of  that  acceptance  the  entire  line  of  both 
main  and  branch  roads  had  been  definitely  lo- 
cated, and  the  lands  withdrawn.     It  could 


not  be  presumed  that  all  the  lands  would  not 
be  earned,  or  that  a  forfeiture  would  be  de- 
clared. Still  less  can  it  be  supposed  that  it 
occurred  to  the  secretary  that  what  the  com- 
pany was  ai)parently  doing  for  its  own  con- 
venience was  being  done  with  the  design  of 
committing  the  department  to  the  recogni- 
tion of  the  untenable  position  that  the  lands 
within  the  quadrant  passed  by  virtue  of  the 
building  of  the  road  to  McMinnvllle.  This  was 
a  matter  not  then  before  the  secretary  for  de- 
termination, and  when  it  did  arise  was  other- 
wise disposed  of. 

And  this  is  true  as  respects  the  approval  of 
the  first  map  of  definite  location.  Such  ap- 
proval was  dlverso  intuitu,  and  should  be 
given  no  effect  as  contemporaneous  construc- 
tion. Under  that  location  lands  were  with- 
drawn from  Portland  to  Castor  Creek,  as 
well  as  to  McMinnvllle,  and  the  overlap  at  the 
east  of  the  road  to  McMinnvllle  was  inevi- 
table, and  was  not  a  loss  to  be  made  up  from 
lands  belonging  to  other  parts  of  the  grant. 

In  the  view  we  take  of  the  grant,  the  ter- 
mini of  the  main  road  were  Portland  and  As- 
toria, and  of  the  branch  the  junction  and  Mc- 
Minnvllle. Lands  lying  north  of  a  line  drawn 
at  right  angles  with  the  branch  at  its  north- 
ern terminus  were  not  within  the  grant  made 
in  aid  of  the  branch.  Lands  lying  west  of  a 
line  drawn  at  right  angles  with  the  main 
road  at  the  Junction  were  not  within  the  grant 
for  the  main  road  east  thereof. 

As  heretofore  remarked,  however,  some  of 
the  lands  lying  east  of  the  quadrant  were 
not  only  coterminous  with  the  uncompleted^ 
portion  of  the  main  road  beyond  Forest  Grove,  ^ 
but*  were  embraced  within  the  limits  of  the? 
completed  road  from  Portland  to  the  junction, 
and  therefore  congress,  in  the  act  of  forfeiture, 
was  careful  to  save  those  lands  from  Its  opera- 
tion. There  is  nothing  In  the  language  used 
from  which  It  can  properly  be  concluded  that 
congress  Intended  to  accept  the  theory  of  the 
railroad  companies  that  the  circuitous  route 
adopted  in  construction  entitled  them  to  the 
lands  in  the  quadrant  because  thereby  brought 
within  the  grant,  or  to  do  anything  more  than 
so  qualify  the  phraseology  as  to  prevent  an 
unintended  forfeiture.  So  far  as  the  act  op- 
erated as  a  legislative  interpretation,  it  was 
In  harmony  with  the  granting  act  as  subse- 
quently construed  by  Secretary  Lamar,  and 
cannot  be  treated  as  proceeding  on  the  theory 
of  prior  construction,  which  we  do  not  agree 
had  been  had.  And  although  the  failure  of 
the  company  to  build  beyond  Forest  Grove 
towards  Astoria  left  but  one  road,  and  that 
from  Portland  to  McMinnvllle,  it  would  be 
quite  inadmissible  to  make  the  defeat  of  the 
primary  object  of  congress  the  basis  of  im- 
puting to  that  body  the  intention  of  narrow- 
ing the  forfeiture  declared  for  noncomplinnoe 
with  the  conditions  imposed. 

In  U.  S.  V.  Union  Pac.  Ry.,  148  U.  S.  562,  13 
Sup.  Ct.  724,  the  question  before  us  was  not 
presented..  The  decision  there  was  controlled 
by  the  determination  that  the  whole  i^ue  vvMC 
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a  continuous  main  line,  and  that  the  grant  was 
not  cut  In  two  by  one  company  being  author- 
ized to  contract  with  another  for  the  construc- 
tion of  part  of  the  line  and  a  proportionate 
share  of  the  grant  The  whole  line  was  built. 
Here  the  grant  for  building  the  line  from  Port- 
land beyond  Forest  Grove  to  Astoria  became 
fixed  by  the  location  of  the  road«  as  did  the 
grant  In  aid  of  the  road  from  the  junction  to 
McMlnnylUe.  The  main  line  was  not  con- 
structed beyond  the  Junction.  The  lands  in 
coutroYersy  were  not  adjacent  to  nor  coter- 
minous with  the  branch  road  between  lines 
drawn  perpendicularly  to  Its  termini,  were 
not  coterminous  with  the  road  from  Portland 
to.  the  Junction,  and  were  donated  to  build 
the  portion  of  the  main  line  which  was  aban- 
doned.   The  ruling  In  the  former  case  has  no 

tSdecisire  bearing  under  the  facts  in  this. 

m  *  The  decree  of  the  circuit  court  of  appeals 
Is  reversed,  the  decree  of  the  circuit  court  is 
affirmed,  and  the  cause  remanded  to  that 
court  accordingly. 

Mr.  Justice  FIELD  and  Mr.  Justice  SHI- 
RAS,  dissent 

064  U.  S.  546) 

ROWB  T.  UNITED  STATES. 

(November  80, 1880.) 

No.  439. 

HoMiciDB—  Sblf-Dbfensb  —  Withdrawal  aftxr 

Assault— Ddtt  to  Retbbat. 

1.  On  the  issue  of  self-defense,  there  was  evi- 
dence that  defendant,  while  in  an  hotel  office 
with  deceased,  being  provoked  by  msulting  words 
of  the  latter,  kiclced  him  lightly,  and  then  stepped 
back,  and  leaned  against  the  counter,  whereupon 
he  was  assaulted  by  deceased  with  a  knife. 
Had,  that  it  should  have  been  left  to  the  jury  to 
say  whether  the  conduct  of  the  defendant,  after 
kicking  the  deceased,  was  a  withdrawal  in  good 
faith  from  further  contest:  and  it  was  error  to 
charge  to  the  effect  that,  if  defendant  kicked  de- 
ceased, however  lightly,  he  could  not  justify,  on 
the  ground  of  self-defense,  the  killing  of  deceased 
m  resisting  his  assault,  though  such  killing  may 
have  been  necessary  to  save  defendant's  own  life. 

2.  Where  one,  after  making  a  slight  assault 
upon  another,  provoked  by  insulting  words  of  the 
latter,  in  good  faith  withdraws  from  further  con- 
test, his  right  of  self-defense  is  restored  if  the 
assaulted  person  then,  in  violation  of  law,  pur- 
sues him  with  a  deadly  weapon,  and  seeks  to  take 
his  life,  or  do  him  great  bodily  harm. 

3.  Where  the  evidence  showed  that  the  killing 
was  done  in  resisting  a  deadly  assault  with  a  knife 
Uy  the  deceased,  in  the  office  of  an  hotel  at  which 
both  parties  were  stopping,  it  was  error  to  charge 
that  if  defendant,  by  stepping  aside,  could  have 
avoided  the  attack,  or  if  he  could  have  inflicted 
a  less  dangerous  wound,  or  "paralyzed  the  arm" 
of  his  assailant,  the  killing  was  not  justifiable, 
on  the  ground  of  self-defense. 

In  Error  to  the  Circuit  CJourt  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Ben  T.  Duval  and  William  M.  Cravens,  for 
plaintiff  In  error.  Asst.  Atty.  Gen.  Dickinson, 
H  for  the  United  States. 

f  *  Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court 

This  Is  an  Indictment  for  murder,  alleged 
to  have  been  committed  by  the  plaintiff  In 


error.  In  the  Cherokee  Nation,  Ind.  T.,  on  the 
80th  day  of  March,  1895;  the  person  killed, 
Frank  Bozeman,  being  a  white  man,  and  not 
an  Indian.  The  verdict  was  guilty  of  man- 
slaughter, and,  a  motion  for  new  trial  having 
been  overruled,  the  accused  was  sentenced  to 
Imprisonment  In  the  penitentiary  at  Colum- 
bus, Ohio,  for  the  term  of  five  years,  and  to 
pay  to  the  United  States  a  fine  of  $500. 

We  extract  from  the  record  the  following 
agreed  statement  as  to  the  evidence: 

••The  testimony  on  the  part  of  the  govern- 
ment tended  to  show:  That  on  the  evening  of 
the  30th  of  March,  1895,  the  defendant,  David 
Cul  Rowe,  who  Is  a  Cherokee  Indian,  and  the 
deceased,  Frank  Bozeman,  a  white  man,  a 
citizen  of  the  United  States,  and  not  an  In- 
dian, met  at  an  hotel  at  Pryor's  Creek,  Ind. 
T.,  at  the  supper  table.  That  the  defendant 
appeared  to  be  drinking,  but  was  not  much  in- 
toxicated. That  defendant  said  that  he  had 
his  gun,  and  that  he  had  a  right  to  carry  It, 
as  he  was  a  traveler.'  That  he  had  made  a 
gun  play  In  that  town  on  one  occasion,  and  he 
would  make  another  one.  That  he  said  to 
deceased,  'What  do  you  think  of  that?*  The 
deceased  did  not  reply,  and  defendant  said 
to  him,  'God  damn  you,  I'll  make  you  hide 
out,  or  111  make  you  talk  to  me.'  That  In  a 
short  time  deceased  got  through  his  supper, 
and  walked  out  into  the  office  of  the  hotel, 
and  presently  defendant  came  out  of  the  din- 
ing roouL  That  defendant  said  something  to 
deceased,  which  was  not  understood  by  the 
witnesses,  but  the  deceased  did  not  answer. 
That  defendant  turned  to  some  other  parties 
present,  and  said,  'He  [meaning  deceased]  will 
not  talk  to  me.'  That  one  of  the  parties  ad- 
dressed said  to  defendant,  Talk  Cherokee  to 
him.'  That  the  deceased  then  said.  *He  has 
got  too  damn  much  nigger  blood  in  him  to 
talk  anything  with  any  sense.'  That  defend- 
ant then  kicked  at  deceased,  hitting  him  light- 
ly on  the  lower  part  of  the  leg.  That  Im- 
mediately deceased  sprang  at  defendant,  strik- 
ing him  with  a  knife,  and  cutting  him  in  two 
places  on  the  face.  That,  after  deceased  be- 
gan cutting  defendant,  the  •latter  drew  his 
pistol,  and  fired,  shooting  deceased  through 
the  body.  That,  at  the  time  the  defendant 
fired,  the  two  men  were  in  striking  distance 
of  one  another.  The  shot  struck  deceased  in 
the  right  arm,  near  the  elbow,  and  ranged 
through  the  body  from  right  to  left  side. 
That,  when  shot  was  fired,  deceased  ran,  and, 
when  defendant  turned  round,  the  blood  was 
streaming  from  his  face,  where  he  had  been 
cut  by  deceased,  and  he  said  to  the  bystanders 
to  go  for  a  doctor,  that  he  was  killed.  That, 
a  short  time  after  the  difficulty,  the  knife  used 
by  deceased  on  defendant  was  found  near  the 
place  where  the  the  trouble  occurred.  That 
a  knife  was  also  found  on  the  person  of  de- 
ceased after  his  death. 

'*The  testimony  on  the  part  of  the  defense 
tended  to  show  that,  on  the  day  of  the  difficul- 
ty, defendant  came  into  town  from  his  home, 
about  20  miles  distant,  with  his  wife,  to  do 
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some  shopping;  that  he  brought  his  pistol 
with  him,  and  left  it  at  the  livery  stable, 
where  he  put  up  his  team,  and  at  supper  time 
went  by  the  stable  and  got  his  pistol,  fearing 
that  it  might  be  stolen;  that  defendant  did 
not  have  anything  to  say  to  deceased  in  the 
dining-room,  but  was  tailing  with  the  father 
of  the  deceased,  and  that  defendant  was  not 
intoxicated;  that,  when  defendant  came  out 
in  the  office,  deceased  used  the  language  in- 
dicated in  the  statement  for  the  goremment, 
or  words  to  that  effect,  and  defendant  kicked 
at  him,  and  probably  struck  him  lightly;  that, 
when  defendant  kicked,  he  stepped  bade,  and 
leaned  up  against  the  counter,  and  deceased 
sprang  at  him,  and  began  cutting  him  with  a 
knife;  that  deceased  cut  him  in  the  face,  and 
kept  on  striking  at  him  with  the  knife,  and, 
after  he  was  cut  in  the  face,  defendant  drew 
his  pistol,  and  fired  at  deceased,  who  was  in 
the  act  at  striking  him  again  with  the  knife. 
The  foregoing  is,  in  substance,  the  statement 
of  the  defendant,  who  testified  in  his  own  be- 
half. 

"Proof  was  also  offered  tending  to  show 
that  the  reputation  of  the  deceased  as  a  dan- 
guoQs  and  lawless  man  was  bad,  that  the 
reputation  of  the  defendant  as  a  peaceable 
and  law-abiding  man  was  good,  and  that  the 
reputation  of  prosecuting  witness  Thomas 
Boseman  was  bad  for  truth  hi  the  communi- 
vties  where  he  had  resided." 
•  '  The  court  delirered  an  oral  charge,  occupy- 
ing 27  pages  of  the  printed  record,  and  em- 
bracing a  discussion  of  most  of  the  leading 
principles  in  criminal  law,  as  well  as  many 
extracts  from  adjudged  cases  and  elementary 
treatises. 

Referring  to  the  law  of  self-defense,  the 
court  said  to  the  Jury: 

"A  man  might  be  to  some  extent  in  the 
wrong,  and  yet  he  might  avail  himself  of 
the  law  of  self-defense;  but  what  is  meant 
by  his  being  in  the  lawful  pursuit  of  his 
business  means  that  he  is  not  himself  at- 
tempting to  kill,  or  that  he  is  not  doing  an 
act  which  may  directly  and  Immediately  pro- 
duce a  deadly  affray  between  himself  and 
his  adversary.  He  is  not  allowed  to  do 
either.  The  only  time  when  he  can  do  an 
act  of  that  kind  is  when  the  condition  ex- 
ists which  gives  him  the  right  to  invoke  this 
law.  I  say,  if  he  is  attempting  directly  to 
kill,  he  is  not  in  the  lawful  pursuit  of  his 
business  unless  It  is  in  his  own  defense  un- 
der this  law;  and,  when  he  is  doing  a  wrong- 
ful act  which  immediately  contributes  to  the 
result,— brings  into  existence  an  affray  in 
which  violence  may  be  used  by  the  adver- 
sary and  he  may  kill  because  of  that  vio- 
Ience,->when  that  is  the  case,  the  law  says 
he  Is  so  far  the  author  of  that  violent  condi- 
tion as  that  he  cannot  invoke  this  law  of 
self-defense;  and  it  depends  upon  the  cir- 
cumstances and  conditions  of  the  case  wheth- 
er or  not  he  can  invoke  the  law  so  far  as  to 
hare  his  crime  mitigated  from  murder  to 
ouuiBlaughter.   Then,  when  he  la  in  the  law- 


ful pursuit  of  his  business,— that  is,  when  he 
is  occupying  the  relation  to  the  state  of  case 
where  the  killing  occurred  Which  I  have 
named,— and  then  Is  attacked  by  another, 
under  circumstances  which  denote  an  inten- 
tion to  take  away  his  life,  or  to  do  him  some 
enormous  bodily  harm,  he  may  lawfully  kill 
the  assailant,  provided  he  use  aH  the  means 
In  his  power  otherwise  to  save  his  own  life, 
or  prevent  the  intended  harm,  such  as  re- 
treating as  far  as  he  can,  or  disabling  his 
adversary  without  killing  him,  if  It  be  in  his 
power.  Now,  let  us  go  over  that  again,  and 
see  what  these  propositions  are.  He  must  be 
measurably  in  the  right,— and  I  have  de- 
fined to  you  what  that  means,— and,  when 
he  is  so  situated,  he  is  attacked,  in  this  case,S 
by  Frank  Bozeman,  the  man  who*was  killed,  ^ 
and  attacked  under  circumstances  which  de- 
noted an  intention  to  take  away  his  life  or 
to  do  him  some  enormous  bodily  harm,  he 
may  lawfully  kill  the  assailant,  provided  he 
use  all  the  means  in  his  power  otherwise  to 
save  his  own  life  or  prevent  the  intended 
harm,  such  aa  retreating  as  far  as  he  can, 
or  disabling  his  adversary  without  killing 
him,  if  It  be  in  his  power.  This  proposition 
Implies  that  he  is  measurably  In  the  right 
If  he  is  doing  any  of  these  things,  which  I 
will  give  you  after  awhile,  which  deprive 
him  of  the  law  of  self-defense  because  of 
his  own  conduct  in  precipitating  a  conflict 
in  which  he  kills,  then  he  is  not  in  the  right. 
He  Is  not  doing  what  he  had  a  right  to  do, 
and  this  proposition  of  the  law  of  self-de 
fense  would  not  avail  him.  He  could  not  re- 
sort to  It,  because  his  own  conduct  puts  him 
in  an  attitude  where,  in  the  eye  of  the  law, 
he  is  by  his  own  wrong  the  creator  of  the 
necessity  under  which  he  acts,  and  he  can- 
not invoke  that  necessity.  The  necessity  must 
be  one  created  by  the  man  slain,  and  which 
was  not  brought  into  existence  by  the  direct 
act  of  the  defendant  contributing  to  that 
necessity." 

After  saying  that  both  the  accused  and 
the  deceased  were  upon  the  same  plane  in 
respect  of  the  place  or  house  in  which  they 
were  at  the  time,  each  having  the  right  to  be 
there,  the  court  proceeded:  "Neither  one  of 
them  was  required  to  retreat  under  such  cir- 
cumstances, because  the  hotel  or  temporary 
stopping  place  of  a  man  may  be  regarded  as 
his  dwelling  place,  and  the  law  of  retreat  in 
a  case  like  that  is  different  from  what  it 
would  be  on  the  outside.  Still,  situated  as 
was  the  defendant,  and  as  was  the  deceased, 
there  was  a  rule  incumbent  upon  both  of 
them  which  required  that  they  should  use 
all  reasonable  means  to  avoid  the  condition 
which  led  to  a  deadly  conflict,  whether  that 
means  could  have  been  avoided  by  keeping 
out  of  the  affray,  or  by  not  going  into  it,  or 
by  stepping  to  one  side;  and  this  law  says, 
again,  that  if  a  man  Is  in  the  right,  if  he 
stands  without  being  the  creator  of  that  con- 
dition, and  that  condition  is  created  by  the 
man  whom  he  kills,  and  the  man  Is  dointLC 
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that.  In  the  shape  of  exercising  an  act  of  vio- 
lence, which  may  destroy  his  life,  or  inflict 
S  great  injury  upon  his  person,  yet  if  he  could 
f  have  paralyzed  that*  arm,  if  he  could  hare 
turned  aside  that  danger  by  an  act  of  less 
deadly  character  than  the  one  he  did  exer- 
cise, the  law  says  he  must  do  that  If  he 
could  have  inflicted  a  less  dangerous  wound 
upon  the  man,  under  the  circumstances,  the 
law  commands  him  to  do  that,  because, 
when  he  is  doing  that,  he  is  accomplishing 
the  only  purpose  the  law  of  self-defense  con- 
templates he  has  a  right  to  accomplish;  that 
is,  to  protect  himself,  and  not  to  execute 
vengeance,  not  to  recklessly,  wantonly,  and 
wickedly  destroy  human  life,  but  to  protect 
his  own  life,  when  he  is  In  the  right,  and  the 
tt other  party  is  in  the  wrong." 
f  •  We  think  that  these  portions  of  the  charge 
(to  which  the  accused  duly  excepted)  were 
well  calculated  to  mislead  the  Jury.  They 
expressed  an  erroneous  view  of  the  law  of 
self-defense.  The  duty  of  the  Jury  was  to 
consider  the  case  in  the  light  of  ciU  the  facts. 
The  evidence  on  behalf  of  the  government 
tended  to  show  that  the  accused  sought  a 
difficulty  with  some  one;  that  on  behalf  of 
the  accused  would  not  Justify  any  such  con- 
clusion, but  rather  that  he  had  the  reputa- 
tion of  being  a  peaceable  and  law-abiding 
man.  But  the  evidence  on  both  sides  was 
to  the  effect  that  the  deceased  used  lan- 
guage of  an  offensive  character  for  the  pur- 
pose of  provoking  a  difficulty  with  the  ac- 
cused, or  of  subjecting  him  to  the  Indignity 
of  a  personal  insult.  The  offensive  words 
did  not,  it  is  true,  legally  Justify  the  accused 
in  what  he  did,— the  evidence  of  the  govern- 
ment tending  to  show  thai  "he  kicked  at 
deceased,  hitting  him  lightly  on  the  lower 
part  of  the  leg";  that  on  the  part  of  the  ac- 
cused tending  to  show  .that  he  "kicked  at'* 
the  deceased,  and  "probably  struck  him 
lightly."  According  to  the  evidence  of  the 
defense,  the  accused  then  "stepped  back,  and 
leaned  up  against  the  counter";  indicating 
thereby,  it  may  be,  that  he  neither  desired 
nor  intended  to  pursue  the  matter  further. 
If  the  Jury  believed  the  evidence  on  behalf 
of  the  defense,  they  might  reasonably  have 
inferred,  from  the  actions  of  the  accused, 
that  he  did  not  intend  to  make  a  violent  or 
dangerous  personal  assault  upon  the  deceas- 
ed, but  only,  by  kicking  at  him  or  kicking 
him  lightly,  to  express  his  indignation  at  the 
offensive  language  of  the  deceased.  It 
should  have  been  submitted  to  the  jury 
whether  the  act  of  the  accused,  in  stepping 
back  and  leaning  against  the  counter,  not 
In  an  attitude  for  personal  conflict,  was  in- 
k's tended  to  be,  and  should  have  been  reason- 
?  ably  •Interpreted  as  being,  a  withdrawal  by 
the  accused  in  good  faith  from  further  con- 
troversy with  the  deceased.  On  the  contra- 
ry, the  court,  in  effect,  said  that  If,  because 
of  words  used  by  the  deceased,  the  accused 
kicked  at  or  kicked  the  deceased,  however 
lightly,  ang,  no  matter  how  offensive  those 


words  were,  he  put  himself  in  a  position  to 
make  the  killing  manslaughter,  even  if  the 
taking  of  life  became,  by  reason  of  the  sud- 
denness, rapidity,  and  flerceness  of  the  as- 
sault of  the  deceased,  absolutely  necessary 
to  save  his  own.  By  numerous  quotations 
from  adjudged  cases,  the  court,  by  every 
form  of  expression,  pressed  upon  the  Jury 
the  proposition  that  "a  person  who  has  slain 
another  cannot  urge  in  justification  of  tlie 
killing  a  necessity  produced  by  his  own  un- 
lawful and  wrongful  acts."  But  that  abstract 
principle  has  no  application  to  this  case,  if  ii 
be  true—as  the  evidence  on  behalf  of  the  de- 
fense tended  to  show— -that  the  iirst  real 
provocation  came  from  the  deceased  when 
he  used  towards  the  accused  language  of 
an  offensive  character,  and  that  the  accused, 
immediately  after  kicking  at  or  lightly  kick- 
ing the  deceased,  slgnifled  by  his  conduct 
that  he  no  longer  desired  controversy  with 
his  adversary;  whereupon  the  deceased,  de- 
spite the  efforts  of  the  accused  to  retire  from 
further  contest,  sprang  at  the  latter,  with 
knife  In  hand,  for  the  purpose  of  taking  life, 
and  would  most  probably  have  accomplished 
that  object,  if  the  accused  had  not  tired  at 
the  moment  he  did.  Under  such  circum- 
stances, did  the  law  require  that  the  accused 
should  stand  still,  and  permit  himself  to  be 
cut  to  pieces,  under  the  penalty  that,  if  he 
met  the  unlawful  attack  upon  him,  and  saved 
his  own  life,  by  taking  that  of  his  assailant, 
he  would  be  guilty  of  manslaughter?  We 
think  not. 

If  a  person,  under  the  provocation  of  of- 
fensive language,  assaults  the  speaker  per- 
sonally, but  in  such  a  way  as  to  show  that 
there  is  no  intention  to  do  him  serious  bodily 
harm,  and  then  retires  under  such  circum- 
stances as  show  that  he  does  not  intend  to  do 
anything  more,  but  in  good  faith  withdraws 
from  further  contest,  his  right  of  self-de- 
fense is  restored  when  the  person  assaulted, 
in  violation  of  law,  pursues  him  with  a  dead- 
ly weapon,  and  seeks  to  take  his  life,  or  doS 
him  great* bodily  harm.  In  Parker  v.  State,!? 
88  Ala.  4,  6,  7  South.  98,  89,  the  court,  after 
adverting  to  the  general  rule  that  the  ag- 
gressor cannot  be  heard  to  urge  in  his  jus- 
tification a  necessity  for  the  killing  which 
was  produced  by  his  own  wrongful  act,  said: 
"This  rule,  however.  Is  not  of  absolute  and 
universal  application.  An  exception  to  it  ex- 
ists In  cases  where,  although  the  defendant 
originally  provoked  the  conflict,  he  with- 
draws from  it  in  good  faith,  and  clearly  an- 
nounces his  desire  for  peace.  If  he  be  pur- 
sued after  this,  his  right  of  self-defense, 
though  once  lost,  revives.  *0f  course,'  says 
Mr.  Wharton,  in  referring  to  this  modifica- 
tion of  the  rule,  'there  must  be  a  real  and 
bona  flde  surrender  and  withdrawal  on  bis 
part;  for,  if  there  be  not,  then  be  will  con- 
tinue to  be  regarded  as  the  aggressor.*  1 
Whart  Cr.  Law  (9th  Ed.)  §  486.  The  mean- 
ing of  the  principle  is  that  the  law  will  slU 
way#  leave;  the  original  .aggressor  an  oppor-^ 
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tunlty  to  repent  before  he  takes  the  life  of 
his  adversary.  Blsh.  Cr.  Law  (7th  Ed.)  ( 
871.**  Recognizing  this  exception  to  be  a 
Just  one,  the  court  properly  said,  In  addition: 
•*Due  caution  must  be  observed  by  courts 
and  juries  In  its  application,  as  It  Involves  a 
principle  which  is  very  liable  to  abuse.  The 
question  of  the  good  or  bad  faith  of  the  re- 
treating party  is  of  the  utmost  importance,  and 
should  generally  be  submitted  to  the  Jury,  in 
connection  with  the  fact  of  retreat  Itself,  es- 
pecially where  there  is  any  room  for  conflict- 
ing inferences  on  this  point  from  the  evidence.'* 
Both  parties  to  a  mutual  combat  are  wrong- 
doers, and  the  law  of  self-defense  cannot  be 
invoked  by  either,  so  long  as  he  continues  in 
the  combat  But,  as  said  by  the  supreme  court 
of  Iowa,  in  State  v.  Dillon,  74  Iowa,  653,  658, 
38  N.  W.  525,  528,  If  one  "actually  and  in  good 
faith  withdraws  from  the  combat,  he  ceases 
to  be  a  wrongdoer;  and,  if  his  adversary 
have  reasonable  ground  for  holding  that  he 
has  so  withdrawn,  it  is  sufQcient,  even  though 
tbe  fact  Is  not  clearly  evinced."  See,  also, 
1  Bish.  Gr.  Law,  S  702;  People  v.  Robertson, 
67  Cal.  646,  650,  8  Pac.  600,  GMt;  Stoffer's 
Case,  15  Ohio  St.  47.  In  Whart  Hom,  §  483, 
the  author  says  that,  "though  the  defendant 
may  have  thus  provoked  the  conflict,  yet.  If 
iQ  he  withdrew  from  it  in  good  faith,  and  clear- 
IP  ly  announced  his*desire  for  peace,  then.  If 
he  be  pursued,  his  rights  of  self-defense  re- 
vive." 

We  do  not  mean  to  say  that  the  Jury  ought  to 
have  found  that  the  accused,  after  Idcklng  the 
deceased  lightly,  withdrew  in  good  faith  from 
further  contest,  and  that  his  conduct  should  have 
been  so  interpreted.  It  was  for  the  Jury  to  say 
whether  the  withdrawal  was  in  good  faith,  or 
was  a  mere  device  by  the  accused  to  obtain 
some  advantage  of  his  adversary.  But  we  are 
of  opinion  that,  imder  the  circumstances,  they 
might  have  found  that  the  accused,  although  in 
the  wrong  when  he  kicked  or  kicked  at  the  de- 
ceased, did  not  provoke  the  fierce  attack  made 
upon  him  by  the  latter,  with  knife  in  hand,  bi 
any  sense  that  would  deprive  him  altogether  of 
the  right  of  self-defense  against  such  attack. 
If  the  accused  did,  in  fact,  withdraw  from  tbe 
combat,  and  intended  so  to  do,  and  if  his  conduct 
should  have  been  reasonably  so  Interpreted  by 
the  deceased,  then  the  assault  of  the  latter  with 
a  deadly  weapon,  with  the  Intent  to  take  the  life 
of  the  accused,  or  to  do  him  gi'eat  bodily  barm, 
entitled  the  latter  to  the  benefit  of  the  principle 
announced  hi  Beard  v.  U.  S.,  158  U.  S.  550, 
5&4,  15  Sup.  Ct.  962,  907,  hi  which  case  it  was 
said:  'The  defendant  was  where  he  had  a  right 
to  be  when  the  deceased  advanced  upon  him  in 
a  threatening  maiiner  and  with  a  deadly  weap- 
on; and.  if  the  accused  did  not  provoke  the 
assault,  and  had  at  the  time  reasonable  grounds 
to  believe,  and  in  good  faith  believed,  that  the 
leceased  intended  to  take  bis  life,  or  to  do  him 


great  bodily  harm,  he  was  not  obliged  to  retreat, 
nor  to  consider  whether  he  could  safely  retreat, 
but  was  entitled  to  stand  hla  ground,  and  meet 
any  attack  made  upon  him  with  a  deadly  weap- 
on, hi  such  a  way  and  with  such  force  as,  un- 
der all  the  circumstances,  he,  at  the  moment, 
honestly  beheved,  and  had  reasonable  grounds 
to  beUeve,  was  necessary  to  save  his  own  life, 
or  to  protect  himself  from  great  bodily  injury.*' 

The  charge,  as  above  quoted,  is  liable  to  other 
objectlous.  The  court  said  that  both  the  accus- 
ed and  the  deceased  had  a  right  to  be  in  the 
hotel,  and  that  the  law  of  retreat,  in  a  case  like 
that,  is  different  from  what  it  would  be  if  they^^ 
had  been  on  the  outside.  Still,  the  court  saidg 
that,  under  the*circiunstances,  both  parties  were* 
under  a  duty  to  use  all  reasonable  means  to 
avoid  a  collision  that  would  lead  to  a  deadly 
conflict,  such  as  keephig  out  of  the  affray,  or  by 
not  goUig  into  it,  or  "by  stepphig  to  one  side"; 
and  If  the  accused  could  have  saved  his  life,  or 
protected  himself  against  great  bodily  harm,  by 
inflicting  a  less  dangerous  wound  than  he  did 
upon  his  assailant,  or  "If  he  could  have  par- 
alyzed that  arm,**  without  doing  more  serious 
injury,  the  law  commanded  him  to  do  so.  In 
other  words,  according  to  the  theory  of  the 
charge,  although  the  deceased  sfprang  at  the  ac- 
cused, with  knife  in  hand,  for  the  purpose  of 
cutting  him  to  pieces,  yet  if  the  accused  could 
have  stepped  aside,  or  paralyzed  the  arm  of  his 
assailant,  his  killing  the  latter  was  not  in  the 
exercise  of  the  right  of  self-defense.  The  ac- 
cused was  where  he  had  the  right  to  be,  and 
the  law  did  not  require  him  to  step  aside  when 
his  assailant  was  rapidly  advancing  upon  him 
with  a  deadly  weapon.  The  danger  in  which 
the  accused  was,  or  l)elleved  himself  to  be,  at 
the  moment  he  flred.  Is  to  some  extent  indi- 
cated by  the  &ct,  proved  by  the  government, 
that,  immediately  after  he  disabled  his  assailant 
(who  had  two  knives  upon  his  person),  he  said 
that  he  (the  accused)  was  himself  mortally 
wounded,  and  wished  a  physician  to  be  called. 
The  accused  was  entitled,  so  far  as  his  right 
to  resist  the  attdck  was  concerned,  to  remain 
where  he  was,  and  to  do  whatever  was  neces- 
sary, or  what  he  had  reasonable  grounds  to  be- 
lieve at  the  time  was  necessary,  to  save  his  life, 
or  to  protect  himself  from  great  bodily  harm. 
And,  under  the  circumstances,  It  was  error  to 
make  the  case  depend,  In  whole  or  in  part,  upon 
the  inquiry  whether  the  accused  could,  by  step- 
ping aside,  have  avoided  the  attack,  or  could 
have  so  carefully  aimed  his  pistol  as  to  paralyze 
the  arm  of  his  assailant,  without  more  seriously 
wounding  him. 

Without  referring  to  other  errors  alleged  to 
have  been  committed,  the  Judgment  below  Is 
reversed,  and  the  case  is  remanded  for  a  new 
trial. 

Reversed. 

Mr.  Justice  BROWN  and  Mr.  Justice  PECK- 
HAM  dissent 
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No.  61. 

Absumftioh  of  Mortqaob  Dbdt— Aotiov  to  En- 

roBOB— Statdtb  or  Limitations— Dismissal 

or  Bill — Rbinstatbmbnt — Lachbs. 

1.  Whether  an  action  to  enforce  against  the 
crrantee  of  a  mortgagor  an  agreement  in  the  deed 
to  assmne  the  mortgage  debt  must  be  brought  at 
law  or  in  equity  is  to  be  determined  by  the  law 
cf  the  place  where  the  remedy  is  sought. 

2.  An  agreement  by  the  grantee,  in  a  deed  sign- 
ed by  the  grantor  only,  to  assume  an  existing 
mortgage  on  the  land  conveyed,  is,  in  the  District 
cf  Columbia,  only  a  simple  contract,  and  an  ac- 
tion for  its  enforcement  is  therefore  barred  in 
three  years. 

3.  A  bill  in  equity  against  the  executrix  and 
the  executor  of  the  estate  of  W.  was,  by  order  of 
the  complainant,  dismissed  as  to  the  executrix, 
she  only  naving  acted  in  the  settlement  of  the  es- 
tate up  to  that  time.  Hdd  a  dismissal  as  to  both 
defendants. 

4.  Where  a  bill  against  the  representatives  of 
a  decedent's  estate  has  been  voluntarily  dismissed 
by  the  complainant,  it  is  not  reinstated  by  his 
filing,  several  years  afterwards,  and  without 
leave  of  court,  a  withdrawal  of  the  order  to  dis- 
miss, and  a  replication  to  the  answer  originally 
filed  in  the  case  by  the  decedent. 

5.  In  1874,  W.  conveyed  to  B.  certain  land, 
subject  to  a  mortgage  which  W.  had  assumed; 
the  deed,  signed  by  both  parties,  reciting  the  as- 
sumption by  B.  of  the  unpaid  balance  of  the 
mortgage  debt,  which  was  then  past  due.  B. 
soon  afterwards  conveyed  to  P.  who  also  as- 
sumed the  mortgage  debt.  P.  was  joined  with 
the  mortgagor  in  the  bill  to  foreclose  in  1877,  nei- 
ther W.  nor  B.  being  made  parties.  In  1879 
suit  was  brought  agamst  B.  for  the  deficiency 
after  the  foreclosure  sale,  but  was  subsequently 
dismissed.  No  further  attempt  was  made  to  re- 
cover against  B.  until  1881,  when  a  bill  was  filed 
against  W.  and  B.,  service  being  had  on  W.  only. 
W.  died  in  1882,  and  the  bill  was  dismissed  as  to 
his  estate.  B.  was  not  served  until  1890.  Both 
P.  and  the  original  mortgagor  had  died  several 
years  before,  their  estates  and  that  of  W.  had 
been  settled,  and  the  claim  as  against  W.  waB 
burred.  Since  1874,  B.  had  lived  seven  years 
within  the  jurisdiction  of  the  court,  and  seven 
years  in  Illinois,  where,  under  the  statutes,  he 
might  have  been  sued  on  the  covenant.  Hdd 
that,  in  view  of  the  laches  of  the  complainant, 
the  changes  in  the  situation  of  the  parties,  and 
the  decrease  in  the  value  of  the  property,  relief 
as  against  B.  was  properly  refu.«ica. 

^     Appeal  from  the  Court  of  Appeals  of  the 

c  District  of  Columbia- 

1?  •  Charles  Christmas,  a  citizeD  of  Brooklyn,  N. 
T.,  sold  and  conveyed  certain  real  estate,  there 
situated,  for  the  consideration  of  $17,000,  to 
one  Dixon,  who,  to  secure  $14,000  of  the  pur- 
chase money,  executed,  July  7,  18GS,  a  bond 
to  Christmas  for  twice  that  amount,  payable 
July  7,  1873,  with  semiannual  interest  at  the 
rate  of  7  per  cent  per  annum,  and  also  a  mort- 
gage In  fee  of  the  property,  with  power  of  sale 
in  cose  of  default.  Charles  Christmas  died,  and 
January  20, 18ti9,  Charles  H.  Christmas,  his  ex- 
ecutor, and  Elizabeth  Gignoux,  his  executrix, 
two  of  his  children,  on  dividing  the  estate  of 
the  deceased,  assigned  the  bond  and  mortgage 
to  their  brother,  Frederick  L.  Christmas,  who 
died  at  Brooklyn,  November  13,  1876,  and  of 
whose  estate  Charles  H.  Christmas  was  ap- 
pointed administrator  June  28^  1877.     April 


19,  1869,  for  the  consideration  of  $17,000.  Dix- 
on conveyed  the  real  estate  to  W.  W.  W. 
Wood,  in  fee,  by  a  deed  which  declared  that 
the  conveyance  was  subject  to  the  mortgage 
above  mentioned,  ''which  said  mortgage,  with 
the  interest  due  and  to  grow  due  thereon,  the 
party  of  the  second  part  hereby  assumes  aud 
covenants  to  pay,  satisfy,  and  discharge,  the 
amount  thereof  forming  a  part  of  the  consid-^ 
eratlon  herein  expressed,  and  having  been  de-o 
ducted*  therefrom."  This  conveyance  from  • 
Dixon  to  Wood  was  not  executed  by  Wood, 
but  he  entered  into  possession  of  the  mort- 
gaged premises,  paid  Interest  on  the  mortgage 
dept  up  to  February  1,  1874,  and  diminished 
the  principal  of  the  debt  through  two  pay- 
ments of  $2,000  each,  the  last  being  made 
February  16,  1874. 

By  deed,  dated  March  14, 1874,  acknowledg- 
ed March  17, 1874,  and  recorded  In  April,  18T4, 
Wood,  for  the  recited  consideration  of  $17,583. 
conveyed  the  mortgaged  premises,  in  fee,  to 
Thomas  B.  Bryan,  "subject,  however,  to  a 
certain  indenture  of  mortgage,  made  by  the 
former  owner  of  said  property,  Martin  Dixon, 
to  Charles  Christmas,  to  secure  fourteen  thou- 
sand dolls.  (14,000),  dated  July  7,  1868,  record- 
ed In  the  otfice  of  the  register  of  Kings  county. 
New  York,  In  Liber  784  of  Mortgages,  page 
542,  upon  which  principal  sum  there  has  been 
paid  the  sum  of  four  thousand  dolls.  (4,000), 
the  said  Thos.  B.  Bryan  hereby  assuming  and 
expressly  agreeing  to  pay  the  balance  with 
the  interest  at  7  per  ct.,  he  signing  this  deed  in 
evidence  of  his  said  covenant"  The  deed  was 
signed  by  Bryan,  as  well  as  Wood  and  his 
wife,  and  at  this  date  the  mortgage  debt  had 
been  overdue  for  about  S\^  months. 

By  deed,  dated  the  same  day,  March  14, 
1874,  acknowledged  March  14,  and  recorded 
March  21,  1874,  and  for  a  like  consideration 
of  $17,583,  Bryan  conveyed  certain  lots  in 
Washington  to  Wood,  in  fee,  subject  to  three 
certain  incumbrances  to  secure  an  ag^zrregate 
indebtedness  of  $7,500,  "which  said  indebted- 
ness with  the  Interest  thereon  at  ten  (10)  p'r 
c't  p*r  annum,  the  said  party  of  the  second 
part  hereby  expressly  assumes,  and  he  exe- 
cutes this  deed,  as  one  of  the  parties  thereto, 
in  evidence  of  his  covenant  to  pay  the  same." 
But  the  conveyance  was  not  executed  by 
Wood.  The  transaction  between  Wood  and 
Bryan  was  an  exchange  of  property,  the  prop- 
erty of  Wood  being  incumbered  with  the  debt 
of  $10,000,  with  interest  at  7  per  cent.,  and 
that  of  Bryan  with  an  Indebtedness  of  $7,500 
with  interest  at  10  per  cent,  per  annum,  the 
consideration  of  the  two  being  Identical;  and  is 
Wood  paid  to  Bryan  $2,000  in  money  to  equal-g 
Ize  the  exchange.  This*transaction  occurred* 
In  the  District  of  Columbia,  where  Wood  and 
Bryan  resided,  and  where  the  conveyances 
were  executed  and  delivered.  It  appeared  in 
evidence  that  Bryan  resided  In  the  District  In 
and  after  1874,  in  the  state  of  Colorado  from 
1881  to  1883,  and  from  1883  in  the  state  of 
Illinois. 

On  March  20,  1874,  the  Brooklyn  property, 
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wtth  other  real  estate,  was  conveyed  by  Bry- 
an to  Waterman  Palmer,  in  fee,  by  a  deed 
bearing  that  date,  acknowledged  March  28, 
and  recorded  April  9,  1874,  and  executed  by 
both  Bryan  and  Palmer,  subject  to  the  mort- 
gage, and  reciting  that  the  principal  of  the 
mortgage  debt  had  been  reduced  to  $10,000, 
and  declaring  that  the  balance  and  interest 
was  "hereby  expressly  assumed  by  said  Palm- 
er." The  copy  of  the  Dixon  bond  shows  pay- 
ment of  interest  thereon  for  two  years  later 
than  the  period  up  to  which  interest  was  paid 
by  Wood.  Bryan  paid  neither  principal  nor 
interest  upon  the  mortgage  debt,  nor  was  he 
shown  to  have  taken  possession  of  the  prop- 
erty. 

Cliarles  EL  Christmas,  as  administrator  of 
Frederick  L.  Christmas,  filed  a  complaint,  Au- 
gust 28,  1877,  in  the  county  court  of  Kings 
county,  for  the  foreclosure  and  sale  of  the 
mortgaged  premises  against  Dixon,  Palmer 
and  wife,  and  some  others,  ayerring  that  the 
oo-defendants  of  Dixon  had  or  claimed  to  have 
some  interest,  acquired  subsequent  to  the 
mortgage,  and  praying  against  Dixon  only  a 
personal  judgment  in  case  of  deficiency  of  pro- 
ceeds of  sale.  Tb  this  suit  neither  Wood  nor 
Bryan  was  made  a  party,  and  none  of  the  de- 
fendants appeared;  but  some  were  brought  in 
by  personal  seryice  of  summons,  and  some  by 
publication.  November  13,  1877,  the  cause 
was  sent  to  a  referee,  who  reported  the  next 
day  that  the  debt,  with  interest,  amoimted  to 
$11,307.02,  and  on  November  15,  1877,  the  re- 
port was  confirmed,  and  a  sale  of  the  mort- 
gaged premises  by  or  under  the  direction  of 
the  sheriflT  was  ordered.  The  sherifTs  report 
of  sale  was  dated  January  5, 1878,  and  repre- 
sented that  he  had  on  December  10,  1877,  sold 
the  mortgaged  property  for  $5,000  to  Charles 
EL  Christmas,  Elizabeth  A.  Gignoux,  and 
Harriet  Gignoux,  to  whom  he  had  executed  a 
deed  (who  were  the  heirs  at  law  of  Frederick 
S  L.  Christmas);  that  the  proceeds  of  sale  ap- 
I?  piled*  to  the  payment  of  the  mortgage  debt 
were  $4,566.61,  and  that  the  debt  itself,  with 
interest,  amounted  to  $11,422.14;  that  the  defi- 
ciency was  $6,865.63;  and  that  this  sum 
''should  be  docketed  as  Judgment  against  Mar- 
tin Dixon,  one  of  the  defendants  herein.*' 

Some  evidence  was  given  of  notices  of  a 
proposed  sale  in  May,  1877,  being  mailed,  in 
April,  1877,  to  Wood  and  Bryan  at  Washing- 
ton, and  of  an  intention  to  hold  them  for  any 
deficiency;  but  Wood  was  dead  many  years 
before  pi-oofs  were  taken  in  this  cause,  and 
Bryan  could  not  recall  having  received  any 
such  notice,  or  having  been  otherwise  notified 
in  any  way. 

The  property  had  diminished  in  value  from 
$17,000.  when  Wood  purchased,  to  $8,000, 
when  the  sale  took  place. 

Dixon  (lied  intestate.  March  13,  1878.  domi- 
ciled at  Brooklyn,  and  on  March  25,  1878,  let- 
ters of  administration  were  Issued  there  to  his 
widow.  The  sheriff's  report  of  the  sale  was 
filed  March  9,  1879,  and  confirmed  April  17| 
1879,  and  on  November  11,  1880,  the  report  of 
v.l78.a— 12 


the  sheriff  was  docketed  as  a  Judgment  against 
Dixon. 

Dixon  had  been  discharged  hi  bankruptcy^ 
March  1, 1878,  from  all  claims  provable  against 
his  estate  on  December  7, 1877.  In  the  sched- 
ule of  his  obligations  appeared  a  debt  of  $12,^ 
000  as  due  by  the  bankrupt  to  Charles  H. 
Christmas,  as  administrator  of  Frederick  U. 
Christmas,  on  the  bond  and  mortgage,  and  it 
was  therein  represented  that  the  mortgaged 
premises  were  equal  in  value  to  the  debt. 

Palmer  died  in  1878  or  1879,  having  ex- 
hausted  his  estate. 

Charles  H.  Christmas,  as  administrator  of 
Frederick  L.  Christmas,  obtained  leave  from 
the  supreme  court  of  Brooklyn,  in  April,  1879, 
to  bring  a  suit  against  Wood  and  Bryan,  or 
either  of  them,  to  recover  the  deficiency  re- 
ported by  the  sheriff  in  the  foreclosure  pro* 
ceeding,  and,  July  24,  1879,  an  action  of  cov- 
enant was  commenced  in  this  District,  against 
Bryan,  in  respect  of  the  unpaid  balance  of  the  ^ 
mortgage  debt,  in  the  name  of  Wood,  for  the  o> 
use  of  Charles  H.  Christmas,*adminl8trator  of  i^ 
Frederick  L.  Christmas,  to  which  Bryan  plead- 
ed, but  which  was  subsequently  dismissed. 

February  27,  1880,  letters  of  administration 
on  the  estate  of  Dixon  were  issued  in  this  Dis- 
trict to  Henry  K.  Willard,  in  order  to  enable 
Willard,  as  ancUlary  admlnistraxor  of  Dixon, 
to  proceed  against  Wood  for  the  sum  of  about 
$7,000,  which  Willard  claimed  in  his  appUca- 
tion  to  be  due  to  the  estate  of  Dixon  in  law, 
but  equitably  to  Charles  H.  Christmas,  admin- 
istrator. The  petition  averred  the  death  of 
Dixon  intestate,  that  he  ''did  not  die  insole 
vent,*'  that  his  estate  had  been  settled  up  in 
New  York,  and  that  his  widow  renounced  her 
right  of  administration  hi  this  District. 

March  9,  1880,  Willard,  as  administrator  of 
Dixon,  for  the  use  of  Charies  H.  Christmas^ 
as  administrator,  commenced  an  action  of  a»' 
sumpsit  against  Wood. 

October  26,  1880,  Willard  was  appointed  1a 
this  District  the  administrator,  also^  of  Fred- 
erick L.  Christmas,  and  on  Novembw  11, 1880, 
commenced  an  action  of  assumpsit,  as  such 
administrator,  against  Wood.  Issues  were 
Joined  in  the  last  two  actions  on  pleas  of  the 
statute  of  limitations  and  the  general  issuer 
The  plaintiff  filed  to  the  pleas  of  limitation  an 
additional  replication,  to  the  effect  that  the  de- 
fendant, by  accepting  the  conveyance  from 
Dixon,  and  entering  into  possession,  had  be- 
come bound  by  the  deed. 

On  July  15,  1881,  Willard,  as  administrator 
of  Frederick  L.  Christmas,  filed  the  present 
bill  against  Wood  and  Bryan,  seeking  to 
charge  them,  under  their  several  assumptions 
of  the  mortgage  debt,  with  a  deficiency  arising 
upon  the  sale  and  foreclosure,  averring  that 
such  deficiency  had  been  docketed  as  a  per- 
sonal Judgment  against  Dixon;  that  Wood,  as 
grantee  of  Dixon,  had  paid  $4,000  of  the  prin- 
cipal of  the  mortgaged  debt;  that  Bryan,  as 
grantee  of  Wood,  had  entered  into  possession, 
and  enjoyed  the  rents  and  profits;  and  that 
Wood,  when  he  conveyed  to  Bryan,  had  paid 
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to  the  latter  the  sum  of  12,000,  to  be  applied 
to  the  reduction  of  the  mortga^^e  debt,  but  that 
Bxyan,  although  agreeing  to  do  so,  had  failed 
to  80  apply  that  saox    The  subpoena  was  re- 

S  turned  August  18,  1881,  served  on  Wood  only. 

f  •Wood  answered  the  blU  October  10,  1881, 
setting  up,  among  other  things,  laches  and  the 
statute  of  limitations,  and  insisting  that  the 
plaintiff,  as  against  Wood,  should  be  required 
to  elect  between  his  remedy  under  the  bill  and 
his  remedy  in  the  action  at  law,  the  causes  of 
action  in  each  of  these  proceedings  being 
claimed  to  be  identical  against  Wood.  On 
June  26, 1882,  Wood  filed  a  motion  to  compel 
the  election  upon  which  his  answer  had  in- 
sisted. He  died  August  31, 1882,  and  the  mo- 
tion was  renewed,  in  ^ect,  October  25,  1883, 
by  his  executor  and  executrix.  At  their  in- 
stance the  equity  cause  was  placed  on  the  cal- 
endar for  final  hearing,  September  16,  1884; 
but  It  was  taken  off  the  calendar  on  the  sug- 
gestion by  complainant's  solicitor,  as  shown 
by  a  docket  entry  of  November  12,  1884,  that 
another  suit  was  to  be  brought  by  complain- 
ant, and  it  appears  that  it  was  because  the 
solicitor  of  the  personal  representatives  of 
Wood  learned  that  the  bill  against  Wood  was 
to  be  dismissed  that  he  refrained  from  insist- 
ing upon  a  hearing. 

December  SO,  1884,  an  action  of  covenant 
was  brought  in  the  supreme  court  of  the  Dis- 
trict by  Willard,  as  administrator  of  Freder- 
ick L.  Ohristmas,  against  Mrs.  Wood,  as  ex- 
ecutrix of  her  husband. 

On  January  6, 1885,  counsel  for  WiUard,  ad- 
ministrator, filed  in  the  present  cause  the  fol- 
lowing: *'And  now  comes  the  said  complain- 
ant, and  dismisses  his  said  bill,  so  far  as  the 
same  relates  to  the  defendant  Mary  L.  C. 
Wood,  executrix,  but  without  prejudice.  The 
clerk  will  please  make  the  entry  on  the  docket 
accordingly."  And  on  the  same  day  the  clerk 
made  this  entry  on  the  docket:  ''Dismissal  of 
bill  as  to  Mary  L.  C.  Wood,  ex'x,  ordered  by 
comprt  Precipe  filed."  On  the  same  day, 
Willard,  administrator,  also  dismissed,  with- 
out prejudice,  the  three  actions  at  law  pend- 
ing in  the  supreme  court  of  the  District  at  the 
time  of  the  filing  of  the  bill,  the  counsel  for 
Wood*s  representatives  being  informed,  in  ad- 
vance, by  the  counsel  of  Willard,  administra- 
tor, that  this  would  be  done. 

In  the  action  of  covenant  brought  against 
the  executrix  of  Wood,  the  supreme  court  of 
the  District  in  general  term  gave  judgment 

S  for  the  defendant,  January  17,  1887,  holding 

•  that*the  action  should  have  been  in  assumpsit, 
and  was  barred.  4  Mackey,  538.  To  review 
this  Judgment,  a  writ  of  error  from  this  court 
was  sued  out,  and,  pending  its  decision,  the 
estate  of  Wood  was  completely  distributed. 
The  Judgment  of  the  District  supreme  court 
was  afflnned  by  this  court  May  5,  1890.  135 
U.  &  309,  10  Sup.  Gt.  831.  Meanwhile,  and 
on  March  10, 1880,  a  subpoena  against  Bryan 
was  issued  in  the  present  suit,  and  was  served 
<m  him  on  that  day.  April  30,  1880,  Bryan 
answered  the  bill,  not  admitting  the  right  or 


authority  o<  plaintiff  mm  admloifltrator  to 
maintain  the  suit  against  him.  He  denied  the 
right  of  plaintiff  to  compel  him  to  pay  any  bal- 
ance due  upon  the  mortgage.  He  set  up, 
among  other  things,  his  continuous  residence 
beyond  the  District;  the  service  of  process  on 
him  during  his  appearance  in  the  District  on 
business;  that  the  transaction  between  liim 
and  Wood  was  an  exchange  of  equities  of  re* 
demption,  which  the  j$2,000  was  paid  to  equal- 
ize, any  claim  in  respect  of  which  was,  more- 
over, barred;  the  defense  of  the  bar  of  the 
statute  of  limitations,  existing  and  pleaded  in 
favor  of  Wood;  the  dismissal  of  the  bUl  as  to 
the  executrix  of  Wood;  the  Judgment  ren- 
dered in  her  fftvor  by  the  court  in  general 
term;  the  distribution  made  of  the  estate  of 
Wood;  the  nonliability  of  Wood  and  hia  es- 
tate and  the  consequent  nonliability  of  Bryan. 
July  1,  1880,  a  replication  was  filed*  without 
leave,  to  the  answer  filed  by  Wood  on  October 
10,  1881.  Wood  had  died  August  31,  1882, 
and  Mrs.  Wood,  his  executrix,  had  deceased 
as  early  as  the  middle  of  March,  1887.  July 
31,  1880,  couns^  for  complainant,  without 
leave  of  court,  filed  in  the  cause  the  following: 
**And  now  comes  the  said  complainant,  and 
withdraws  his  direction  to  the  dei^  to  dis- 
miss the  bill,  80  far  as  it  relates  to  Mary  L.  a 
Wood,  executrix,  filed  January  6,  1885,  the 
same  having  been  filed  through  mistake  and 
misapprehension." 

By  Wood's  will,  Mrs.  Wood  was  appointed 
executrix,  and  Thomas  N.  Wood,  his  son,  ex- 
ecutor, and  letters  testamentary  were  granted 
to  them  October  27,  1882.    The  son,  after 
qualifying  as  executor,  performed  no  duties 
as  such  during  the  lifetime  of  his  mother,  who 
administered   upon  the  estate.    In   March,  ^ 
1887,  after  his  mother's  decease,  the  son  filed,  g 
as*  executor,  a  new  appraisement  and  Inveo-* 
tory,  and  wound  up  the  estate. 

In  the  action  of  assumpsit,  brought  by  Wil- 
lard, as  administrator  of  Fred^ck  tu  Ohrist- 
mas, against  Wood,  the  clerk  was  directed  by 
plaintiff's  attorney,  on  the  suggestion  of  the 
death  of  defendant,  to  Issue  smnmons  to 
Mrs.  Wood  as  executrix  to  appear  and  de- 
fend, so  in  this  cause  a  subpoena  was  direct- 
ed to  bring  in  Mrs.  Wood  as  executrix;  and 
so,  in  the  action  brought  by  Willard,  in 
Wood's  name,  for  the  use  of  Oharies  H. 
Ohristmas,  administrator,  the  death  of  Wood 
was  suggested,  and  on  appMcatton  of  plaln- 
tifTs  attorney  the  suit  was  revived  in  the 
name  of  Mrs.  Wood  as  executrix.  Tlie  action 
of  covenant,  brought  by  Willard,  as  adminis- 
trator of  Ohristmas,  against  Mrs.  Wood,  as 
executrix,  was  conducted  and  tried  through- 
out on  the  theory  of  her  excluslYe  representa- 
tive character;  and,  similarl/,  the  dismissal 
of  this  bill,  January  5,  188S^  was  as  to  Mrs. 
Wood  as  executrix. 

Willard's  counsel  had  notice  of  the  execu- 
torship of  the  son,  whose  appearance  as  ex- 
ecutor was  entered  in  the  present  suit,  with 
that  of  his  mother  as  executrix,  October  25, 
1883;  but  both  sides  went  on  with  the  pro- 
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ceedlDg*  as  If  Mm.  Wood  were  sole  execatrlx. 
Tbia  suit  was  on  January  12,  1802,  ordered 
to  be  beard  by  the  supreme  eomt  of  tbe  Dis- 
trict at  tbe  general  term  in  tbe  first  instance^ 
bnt;  before  such  hearing,  l)ecame  transfer- 
red, under  tbe  act  of  congress  of  February 
9,  1S»3  (27  Stat  434,  c.  74),  to  the  court  of 
appeals  of  tbe  District  of  Columbia,  where 
tbe  bill  was  dismissed,  with  costs,  in  accord- 
ance with  an  opinion  delivered  by  Mr.  Chief 
Justice  Alvey,  made  part  of  tbe  record,  and 
reported  in  1  D.  C.  App.  44. 

Tbe  court  of  appeals  held  that  tbe  bill  was 
effectually  dismissed  as  to  tbe  estate  of  Wood 
by  the  order  of  January  5,  1886;  that  tbe 
right,  if  any,  attempted  to  be  enforced 
against  tbe  estate  of  Wood,  by  reason  of  the 
assumption  in  favor  of  Dixon,  was  fully  bar- 
red by  tbe  statute  of  limitations,  or  tbe  lapse 
of  time  before  the  bringing  of  this  suit;  that 
plaintiff,  as  the  representative  of  tbe  mort- 
gagee, could  not  be  substituted  to  the  posi- 
S  tion  of  Wood,  with  tbe  right  to  enforce  the 
•  covenant^Bryan  made  with  and  for  the  ben&> 
(It  of  Wood,  under  the  circumstances;  and 
that  the  covenant  of.  Bryan  in  tbe  deed  from 
Wood,  if  it  could  be  availed  of  at  all,  could 
not  be  deemed  a  lawful  asset  of  the  estate 
of  tbe  deceased  in  this.  District,  whic^  vested 
in  the  administrator  here,  and  entitled  him  to 
sue  Bryan  therefor* 

William  Henry  Dennis  and  Bnoch  Totten,' 
for  appellant  John  Sidney  Webb  and  John 
Selden,  for  appellees. 


Mr.  Chief  Justice  FULLBR,  aftar  stating 
the  facts  In  the  foregoing  language^  delivered 
the  opinion  of  the  court 

The  action  of  covenant  brought  by  Wil- 
lard  against  Wood,  December  30,  1884,  was 
beard  by  the  supreme  court  of  the  District 
of  Columbia  in  general  term  in  the  first  in- 
stance; and  it  was  held  that  the  acceptance 
by  Wood  of  the  deed  of  Dixon  to  him  created 
no  specialty  obligation  on  the  part  of  Wood, 
though  he  might  be  held  liable  on  it  in  as- 
sumpsit as  on  a  simple  contract  and  that  the 
act  of  Umitati(His  of  the  District  barred  such 
action,  because  brought  more  than  three 
years  after  the  cause  of  action  accrued.  4 
Maekey,  538. 

The  case  being  brought  on  writ  of  error  to 
this  court  it  was  ruled  that  whether  an 
agreement  by  the  grantee  of  a  mortgagor  to 
assume  the  mortgage  debt  could  be  enforced 
at  law  or  in  equity  was  governed  by  the  law 
of  the  place  where  the  action  was  brought 
and  that  by  the  law  of  the  District  of  Colum- 
bia, whether  such  an  agreement  was  or  was 
not  considered  as  under  seal,  it  was  an  agree- 
ment made  with  the  grantor  only,  and  creat- 
ed no  direct  obligation  to  the  mortgagee,  up- 
on which  the  latter  could  sue  at  law.  If  the 
agreement  of  the  grantee  was  considered  un- 
der seal,  by  reason  of  the  deed  being  sealed 
by  the  grantor,  it  fell  within  tbe  settled  rule. 
In  force  in  the  District  of  Columbia,  that 


no  one  could  maliitB.tn  an  action  at  law  on  a 
contract  under  seal,  to  which  he  was  not  a 
party;  and,  if  the  agreement  of  the  grantee 
was  considered  as  in  the  nature  of  assump- 
sit implied  from  his  acceptance  of  the  deed, 
**8tlll,  being  made  with  the  grantor  only,  and 
for  his  benefit  apon  a  consideration  moving 
from  him  alone,  there  being  no  privity  of 
contract  between  the  grantee  and  the  mort-  g 
gagee,  and  the  latter  not  having  knowa*of  or  • 
assented  to  the  agreement  at  the  time  it  was 
made,  nor  having  since  done  or  omitted  any 
act  on  the  faith  of  it  it  follows  that  by  tbe 
law  as  declared  by  tUs  court  and  prevailing 
in  the  District  of  Columbia,  the  mortgagee 
cannot  maintain  an  action  at  law  against  the 
grantee.  Keller  v.  Ashford,  133  U.  S.  610, 
620,  622, 10  Sup.  Ct  494,  486,  497,  and  Second 
Nat  Bank  of  St  Louis  v.  Grand  Lodge  of 
Free  &  Accepted  Masons  of  Missouri,  98  U. 
S.  123,  there  cited.  •  •  •  Moreover,  if  the 
grantee's  liability  was  in  assumpsit  only,  it 
was,  in  any  view  of  the  case,  barred  by  tbe 
statute  of  limitations  in  three  years.'*  And 
the  judgment  of  the  supreme  court  of  the 
District  was  accordingly  affirmed.  Willard 
V.  Wood,  135  U.  S.  809,  10  Sup.  Ot  SSL 

In  Keller  v.  Ashford,  above  referred  to.  It 
was  held  that  although  the  contract  of  the 
purchaser  to  pay  the  mortgage,  being  made 
to  the  mortgagor,  and  for  his  benefit  only, 
created  no  direct  obligation  of  the  purchaser 
to  the  mortga^ee^  yet  that  in  a  court  of 
equity,  the  mortgagee  may  avail  himself  of 
the  right  of  the  mortgagor  against  the  pur- 
chaser, uiK>n  the  faxiiiliar  principle,  in  equi- 
ty, that  a  creditor  shall  have  the  ben^t  of 
any  obligation  or  security  given  by  the  prin- 
cipal to  the  surety  for  the  payment  of  tbe 
debt  And  it  was  said:  "The  doctrine  of 
the  right  of  a  creditor  to  the  benefit  of  all 
securities  given  by  the  principal  to  the  sure- 
ty for  the  payment  of  the  debt  does  not 
rest  upon  any  liability  of  the  principal  to 
the  creditor,  or  upon  any  peculiar  rdation 
of  the  surety  towards  the  creditor,  but  up- 
on the  ground  that  the  surety,  being  the 
creditor's  debtor,  and  in  fact  occupying  the 
relation  of  surety  to  another  person,  has 
received  from  that  person  an  obligation  or 
security  for  the  payment  of  the  debt  which 
a  court  of  equity  will  therefore  compel  to 
be  applied  to  that  purpose  at  the  suit  of 
the  cx^itor.  Where  the  person  ultimately 
held  liable  is  himself  a  debtor  to  the  credit- 
or, the  relief  awarded  has  no  reference  to 
that  fact  but  is  grounded  wholly  on  the 
right  of  the  creditor  to  avail  himself  of  the 
right  of  the  surety  against  the  prlnclpaL  If 
the  person  who  is  admitted  to  be  the  credit- 
or's debtor  stands,  at  the  time  of  receiving 
the  security,  in  the  relation  of  surety  to  the 
person  from  whom  he  receives  it  it  is  quite 
immaterial  whether  that  person  is,  or  evero 
has  been,  a  debtor  of  the  principal  creditor,  S 
or  whether*the  relation  of  suretyship,  or  the  * 
Indemnity  to  tbe  surety,  existed,  or  was 
known  to  the  creditor,  when  the  debt  wa^ 
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<!ontracted.  In  short,  If  one  person  agrees 
with  another  to  be  primarily  liable  for  a  debt 
due  from  that  other  to  a  third  person,  so 
that,  as  between  the  parties  to  the  agree- 
jQ>ent,  the  first  is  the  principal,  and  the  sec- 
ond the  surety,  the  creditor  of  such  surety  is 
entitled.  In  equity,  to  be  substituted  in  his 
place  for  the  purpose  of  compelling  such 
principal  to  pay  the  debt."  133  U.  S.  623,  10 
Sup.  Ot  497. 

After  citing  many  cases,  and  quoting  from 
Orowell  Y.  St  Barnabas  Hospital,  27  N.  J. 
Eq.  650,  655,  the  opinion  continued:  "The  de- 
cisions of  this  court,  cltM  for  the  defendant, 
are  not  only  quite  consistent  with  this  con- 
clusion, but  strongly  tend  to  define  the  true 
XK)sition  of  a  mortgagee,  who  has  in  no  way 
acted  on  the  faith  of,  or  otherwise  made  him- 
self a  party  to,  the  agreement  of  the  mort- 
gagor's grantee  to  pay  the  mortgage;  hold- 
ing, on  the  one  hand,  that  such  a  mortgagee 
has  no  greater  right  than  the  mortgagor  has 
against  the  grantee,  and  therefore  cannot  ob- 
ject to  the  striking  out  by  a  court  of  equity, 
or  to  the  release  by  the  mortgagor,  of  such  an 
agreement  when  inserted  in  the  deed  by  mis- 
take (EUiott  Y,  Sackett,  108  U.  S.  132,  2  Sup. 
Ct  375;  Drury  v.  Hayden,  111  U.  S.  223,  4 
Sup.  Ct  405)  and,  on  the  other  hand,  that  such 
an  agreement  does  not,  without  the  mort- 
gageee's  assent,  put  the  grantee  and  the  mort- 
gagor in  the  relation  of  principal  and  surety 
towards  the  mortgagee,  so  that  the  latter,  by 
giying  time  to  the  grantee,  wiU  discharge  the 
mortgagor.  Shepherd  t.  May,  115  U.  S.  505, 
511,  6  Sup.  Ct  119,  121." 

The  court  of  appeals  rightly  held  that  reme> 
dies  are  detennined  by  the  law  of  the  forunit 
that  Wood's  liability  by  reason  of  his  accept- 
ance of  Dixon's  deed  was  subject  to  the  limi- 
tation prescribed  as  to  simple  contracts,  and 
was  barred  by  the  application  In  equity,  by 
analogy,  of  the  bar  of  the  statute  at  law. 

We  also  concur  with  the  court  of  appeals 
that  the  bill  was  effectually  dismissed  as 
against  the  estate  of  Wood  on  the  5th  of  Jan- 
uary, 1885.  That  court  held  that  there  could 
be  no  doubt  that  it  was  the  intention  of  plain- 
tiff, by  the  order  of  that  date,  to  dismiss  the 
bill  as  to  the  representatives  of  Wood's  estate, 
S  and  that  it  was  supposed  at  the  time  to  have 
•  been^cffectually  done;  that  this  dismissal  was 
a  concession  to  the  demand  of  Wood  that 
plaintiff  should  elect  as  between  his  action  at 
law,  then  pending  against  the  representatives, 
and  the  bill  In  equity;  that  it  could  not  be 
urged  that  the  defendant  or  his  representative 
might  object  to  the  dismissal;  and  that  after 
a  voluntary  dismissal  of  the  bill  by  plaintiff, 
he  would  not  be  allowed  to  reinstate  it  unless 
it  was  shown  that  there  was  surprise  or  mis- 
take. It  was  further  held  that  though  the 
order  of  dismissal  referred  alone  to  Mrs.  Wood, 
she  was  the  only  active  representative  of  the 
estate,  and  that  the  fair  construction  of  the 
order  of  dismissal  would  not  ipermit  of  the 
contention  that  the  bill  was  still  intentionally 
retained  as  against  the  co-executor,  the  son; 


and  tbat»  Indeed,  being  dlmlssea  Tvdimtarny 
as  against  the  actiris  cepreseniatiTe,  it  was 
left  fatally  def ectlTe,  even  tfaooi^  tftchnlcally 
still  pending  against  the  son. 

The  proceedings  show  that  Mrs.  Wood  was 
regarded  as  the  sole  representative,  she  only 
having  administered;  and  the  attempts,  hj 
filing  a  replication,  July  1, 1890,  without  leaTS 
of  court  to  the  answer  filed  by  Wood,  who 
had  then  been  dead  nearly  eight  years,  and 
by  filing  a  paper  signifying  the  wltbdrWKral 
of  the  direction  to  dismiss  the  bill,  Jo^  SI, 
1890,  also  without  leave  of  court,  were  mn 
availing  in  the  premises. 

But  it  is  Insisted  that  conceding  the  remedy 
as  to  Wood  was  barred,  it  does  not  follow  that 
Bryan  was  entitled  to  avail  himself  of  that 
bar,  since  the  right  was  not  extingolshed;  ttmt 
Bryan  Joined  in  the  execution  of  the  deed  of 
Wood,  and  thereby  expressly  agreed  to  pay 
the  balance  due  on  the  mortgage;  that  this 
was  an  absolute  promise  to  pay,  and  not  mere- 
ly a  contract  of  indemnity;  and  that  it  coold 
be  proceeded  on  as  a  specialty*  IrrespectlTe  of 
whether  the  remedy  on  Wood's  contract  with 
Dixon  was  barred  in  the  District  or  not 

It  is  not  denied  that  the  enforcement  of  the 
contract  was  open  to  all  defenses  exlBtlng  be- 
tween  Wood  and  Bryan.  City  Mission  ▼• 
Brown,  158  U.  S.  222, 15  Sup.  Ct  888^  Chrlsl- 
mas  had  not  been  deprived  by  either  of  them 
of  any  security  he  ever  had,  there  was  do 
mutual  agreement  between  him  and  them,  and 
he  had  in  no  way  acted  on  the  fidth  of  the 
agreement  between  them  in  such  a  way  as  to^ 
bind  either  of  them  by  estoppeL  g 

*  The  sixth  section  of  chapter  28  of  the  act  • 
of  1715  of  the  state  of  Maiyhmd,  and  whidi  Is 
in  force  in  this  District,  is  as  follows: 

"No  bill,  bond.  Judgment,  recogidzance,  stat- 
ute merchant,  or  of  the  staple,  or  other  spo* 
cialty  whatsoever,  except  such  as  shall  bs 
taken  in  the  name  at  tar  the  nse  of  our  mn^ 
ereign  loid  the  king,  his  heirs  and  soccesson^ 
stiall  be  good  and  pleadable,  or  admitted  In 
evidence  against  any  person  or  persons  of  this 
province,  after  the  principal  debtor  and  credr 
itor  have  been  both  dead  twelve  years,  or  tho 
debt  or  thing  in  action  ab6ve  twelve  year^ 
standing;  saving  to  all  persons  that  shall  be 
under  the  aforementioned  impediments  of  Is* 
fancy,  coverture,  insanity  of  mind,  imprison- 
ment or  behig  beyond  the  sea,  the  full  ben- 
efit of  all  such  bills,  bonds.  Judgments,  recog- 
nizances, statutes  merchant,  or  of  the  staple^ 
or  other  specialties,  for  the  space  of  five  years 
after  such  impediment  removed,  anything  In 
this  act  before  mentioned  to  the  contrary  not- 
withstanding."    1  Kilty's  Laws  Md. 

This  section  was  peculiar  to  the  state  of  Ma* 
ryland,  and  in  effect  went  to  the  cause  of  ac- 
tion. In  some  aspects  it  has  often  received 
the  consideration  of  the  courts  of  that  state. 
Some  of  the  decisions  are  referred  to  by  Ohief 
Justice  Alvey  in  Mann  v.  McDonald,  22 
Wash.  Law  Rep.  98,  and  it  is  there  said: 
"Unlike  the  construction  that  has  been  placed 
upon  the  terms  of  the  statute  employed  In  the 
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fleeoDd  section.  In  regard  to  simple  contract 
debts,  the  constnicUon  uniformly  placed  on 
the  terms  employed  in  the  sixth  section  In  re- 
gard to  Judgments,  recognizances,  and  spe- 
cialties of  various  kinds,  owing  to  the  peculiar 
force  and  prohibitory  nature  of  the  language 
employed  in  this  latter  section,  has  been  dif- 
ferent, and  unyielding  to  circumstances  that 
would  remove  the  bar  of  the  statute  as  ap- 
plied to  simple  contract  debts.  Hence  it  has 
been  uniformly  held  that  a  mere  acknowledg- 
ment of  the  debt  due  on  Judgment,  or  even  an 
express  promise  to  pay  the  same,  will  not  ar- 
rest the  runnhsg  of  the  statute,  or  remove  the 
bar,  as  against  the  Judgment  or  specialty  men- 
tioned in  the  act,  though  such  Judgment  or 
specialty  may  form  the  basis  or  inducement 
to  a  new  express  promise  to  pay,  upon  which 
g  an  action  may  be  maintained.  Lamar  v.  Mun- 
•  ro,  10  GiU  &  J.  60;*  Young  v.  Mackall,  4  Md. 
807.  And  so  the  payment  of  interest,  or  even 
part  of  the  principal  of  the  Judgment  debt, 
will  not  have  the  effect  of  avoiding  the  opera- 
tion of  the  statute,  as  applied  to  proceedings 
on  the  Judgment  to  revive,  or  to  recover  on 
the  Judgment  by  action  of  debt  In  the  case 
of  Carroll  v.  Waring,  3  Gill  &  J.  491,  it  was 
held  that  the  payment  of  interest  upon  a  bond 
was  no  avoidance  of  the  bar  of  the  act  of  lim- 
itations of  1715,  c.  23;  nor  would  even  an  ex- 
press acknowledgment  of  the  debt  revive  the 
remedy  upon  a  bond  barred  by  that  act,*' 
And  see  Digges  v.  Eliason,  4  Cranch,  O.  0» 
619.  Fed.  Gas.  No.  8,904;  Thompson  v.  Bev- 
cridge,  3  Mackey,  170;  Gait  v.  Todd,  23  Wash. 
Law  Rep.  98. 

The  saving  clause  of  the  section  relates  to 
creditors  only,  and  by  section  466  of  the  Re- 
vised Statutes  of  the  District  all  exceptions  Ui 
favor  of  parties  beyond  the  District  were  re- 
pealed. However,  as  this  sixth  section  of  the 
act  of  1715  was  not  pleaded,  we  need  not  con- 
sider whether  its  benefits  are  denied  to  non- 
resident debtors  by  the  fourth  and  fifth  sec- 
tions, relating  to  ^'persons  absenting  the  prov- 
ince, or  wandering  from  county  to  county,"  or 
by  the  act  of  November,  1765,  c.  12,  as  to  per^ 
sons  who  "may  be  absent  out  of  this  province, 
at  the  time  when  the  cause  of  action  hath 
arisen  or  accrued*'  (1  Kilty's  Laws  Md.;  Hy- 
singer  v.  Baltzell,  3  Gill  &  J.  158;  Maurice  v. 
Worden,  52  Md.  283),  or  other  statutory  pro- 
vision. 

But  it  Is  well  to  observe  that  this  covenant 
was  entered  into  in  the  District  between  resi- 
dents thereof,  and,  although  its  performance 
was  required  elsewhere,  the  liability  for  non- 
performance was  governed  by  the  law  of  the 
obligee's  domicile,  operating  to  bar  the  obli- 
gation, unless  suspended  by  the  absence  of  the 
obligor. 

The  general  rule  in  respect  of  limitations 
must  also  be  borne  in  mind,  that  if  a  plaintiff 
mistakes  his  remedy,  in  the  absence  of  any 
statutory  provision  saving  his  rights,  or  where, 
from  any  cause,  a  plaintiff  becomes  nonsuit, 
or  the  action  abates  or  is  dismissed,  and,  dur- 
ing the  pendency  of  the  action,  the  limitation 


runs,  the  remedy  Is  barred.    Alexander  ▼• 
Pendleton,  8  Cranch,  462,  470;    Young  ▼• 
Mackall,  4  Md.  367;   Wood,  LIm.  f  293,  and  ^ 
cases  cited.  g 

*  In  his  answer  Bryan  relied  on  Wood's  an-  * 
swer,  which  set  up  laches  and  the  statute  of 
limitations.  But  the  recognized  doctrine  of 
courts  of  equity  to  withhold  relief  from  those 
who  have  delayed  the  assertion  of  their  claims 
for  an  unreasonable  length  of  time  may  be 
applied,  in  the  discretion  of  the  court,  even 
though  the  laches  are  not  pleaded,  or  the 
bill  demurred  to.  Sullivan  v.  Bailxoad  Oo., 
94  U.  8.  806,  811;  Lansdale  v.  Smith,  106  U. 
S.  391,  894,  1  Sup.  Gt  850,  858;  Badger  T. 
Badger,  2  Wall.  87,  96;  Syester  v.  Brewer,  27 
Md.  288,  319;  Williams  v.  Rhodes,  81  m.  671. 

The  deed  of  Wood  to  Bryan  was  executed 
March  14, 1874,  and  at  that  time  the  mortgage 
bond  was  overdue,  having  matured,  according 
to  its  terms,  July  7, 1878;  but  Interest  up  to 
February  1«  1874,  had  been  paid  on  it  by 
Wood.  Bryan's  obligation  to  Wood  was  to 
pay  forthwith,  or  within  a  reasonable  time,— 
a  distinction  of  no  hnportance  here;  and 
lapse  of  time  and  changes  in  condition  began 
immediately  to  affect  it. 

Frederick  L.  Ghristmas,  the  owner  of  the 
bond,  was  then  living.  He  accepted  interest 
for  two  years  thereafter,  but  this  was  not 
paid  by  either  Wood  or  Bryan;  and,  if  such 
payment  operated  as  an  extension  of  time,  it 
does  not  appear  to  have  been  with  the  assent 
of  either  of  them. 

Bryan  sold  within  a  few  days  of  his  pni^ 
chase,  and  conveyed  to  Palmer,  the  deed  b^ 
Ing  recorded  in  Kings  coonty,  April  9,  1874, 
and  Palmer  covenanted  to  pay  the  outstand- 
ing balance.  To  the  foreclosure  proceedings 
Ghristmas  did  not  make  Wood  and  Bryan  par- 
ties, or  either  of  them,  but  made  Palmer  a 
defendant,  though  asking  a  deficiency  decree 
against  Dtxon  only. 

Wood  gave  $17,000  for  the  property,  but  its 
value  had  been  gradually  declining,  and  It 
was  bid  in,  December  10, 1877,  at  the  foreclo- 
sure sale,  by  the  heirs  of  Ghristmas,  for  |6,- 
000,  the  testimony  showing  that  ^000  was 
then  a  fair  price. 

Palmer  died  in  1878  or  1879,  being  reputed 
to  have  parted  with  "most  of  his  estate." 

The  various  lawsuits  which  had  been  pre- 
viously commenced,  except  the  action  of  oove- 
nant  of  December  30,  1884,  against* Wood's 
executrix,  were  abandoned  and  dismissed  Jan- 
uary 5,  1885,  on  which  day  this  bill  was  also 
dismissed,  as  we  have  seen. 

The  bill  was  filed  July  15,  1881,  against 
Wood  and  Bryan,  as  alike  liable  to  Ghristmas 
as  principal  debtors,  and  service  of  process 
was  had  on  Wood  only,  August  18, 188L  The 
mere  fact  that  the  bill  was  left  on  the  files 
would  not,  in  itself,  relieve  from  the  effects 
of  laches;  for  failure  in  diligent  prosecution 
may  have  the  same  consequences  as  if  no  suit 
has  been  instituted.  Johnston  v.  Mining  Go., 
148  U.  8.  360,  370,  18  Sup.  Gt  686,  689. 

Nearly  sixteen  years  had  elapsed  since  Bry- 
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ftn  entered  into  the  covenant  with  Wood, 
when,  on  March  10, 1890,  over  eight  years  aft- 
er the  Issue  of  the  first  snbpcena,  alias  process 
was  issued  against  Bryan,  and  serrice  had« 
For  seven  years  of  this  period  he  had  resided 
in  the  District  For  seven  years  he  had  been 
ft  citizen  of  Illinois,  as  he  still  remained.  By 
the  law  of  Illinois  the  mortgagee  may  sue  at 
law  a  grantee  who,  by  the  terms  of  an  ab- 
solute conveyance  from  the  mortgagor,  as- 
sumes the  payment  of  the  mortgage  debt 
Dean  v.  Walker,  107  IlL  540,  545,  550; 
Thompson  v.  Dearborn,  Id.  87,  92;  Day  v. 
Williams,  112  111.  91;  Insurance  Co.  v.  Han- 
ford,  143  U.  S.  187,  190,  12  Sup.  Ct  437,  438. 
But  Christmas  did  not  see  fit  to  bring  a  suit 
against  Bryan  in  Illinois,  nor  was  this  bill 
filed  during  Bryan's  residence  in  the  District, 
and,  when  filed,  it  was  aUowed  to  sleep  for 
years  without  Issue  of  process  to  Bryan,  and 
for  five  years  after  it  had  been  dismissed  as 
to  Wood's  representative.  Wood  having  been 
made  defendant,  by  Christmas'  ancillary  ad- 
ministrator, as  a  necessary  party. 

In  the  meantime  Dixon  had  been  discharged 
In  bankruptcy  and  had  died;  Palmer  had  also 
departed  this  life,  leaving  but  little  if  any  es- 
tate; Wood  had  deceased,  his  estate  been  dis- 
tributed, and  any  claim  against  him  had  been 
barred;  and  the  mortgaged  property  had  di- 
minished in  value  one-half,  and  had  passed 
into  the  ownership  of  Christmas'  heirs.  In 
view  of  the  laches  disclosed  by  this  record,  we 
do  not  think  the  equitable  jurisdiction  of  the 
court  ought  to  be  extended  to  enforce  a  cove- 
naiit  plainly  not  made  for  the  benefit  of  Christ- 
9  mas.  and  in  respect  of  which  he  possessed  no 
g  superior  equities.  The  changes  which  the 
•  lapse  of  time  had  wrought  in  the  value«of  the 
property  and  in  the  situation  of  the  parties 
were  such  as  to  render  It  inequitable  to  decree 
the  relief  sought  as  against  Bryan.  So  that, 
whether  the  barring  In  this  jurisdiction  of 
the  remedy  merely,  as  against  Wood,  would 
or  would  not  in  Itself,  defeat  a  decree  against 
Bryan,  without  more,  we  hold  that  relief  was 
properly  refused,  and  the  decree  is  affirmed. 


(164  U.  8.  612) 

BORREGO  et  aL  v.  CUNNINGHABi. 

(December  21,  1896.) 

No.  643. 

Appbals  from  Territorial  Supkbmb  Courts —• 
Habbas  Corpus  PRocKBnixos— Power  of  Juuob 
TO  Act  in  Another  District  than  His  Own- 
Special  Terms. 

1.  Act  Cong.  March  S,  1886  (23  Stat,  c  855), 
limiting  appeals  from  the  supreme  court  of  the 
District  of  Columbia  and  the  territorial  supreme 
courts,  to  cases  in  which  the  matter  in  dispute 
was  money  or  some  n/irht  ascertainable  in  money, 
did  Dot«  by  implicution,  repeal  Rev.  St.  §  1909, 
and  section  10  of  the  orpnnio  law  of  New  Mexico, 
authorizing  appeals  from  the  judgments  of  the 
territorial  siiiiivme  court  in  hnbcas  corpus  pro- 
ceedings.    46  Pac.  211,  reversed. 

2.  The  rale  that  a  writ  of  habeas  corpus  can- 
not be  made  to  perform  the,  office  of  a  writ  of 
error  applies  not  only  to  oripinal  writs  of  habeas 
coipoB  iBsued  by  the  United  States  supreme  court, 


but  also  in  appeals  to  that  court  In  habeas  ooxpni 
inoceedingB. 

3.  Act  Cong.  July  IOl  1890,  proTiding  for  tiie 
diTision  of  the  territoir  into  five  judicial  districta, 
that  a  district  court  siudl  be  held  in  each  by  ''one 
of  the  justices  of  the  supreme  court,*'  and  that 
each  judge,  after  assignment,  shall  reside  in  the 
district  to  which  he  is  assigned,  does  not  prevent 
one  of  such  judges  acting  in  a  case  in  another  dis- 
trict than  his  own,  the  judge  thereof  being  dis- 
qualified.    46  Pac  849,  affirmed. 

4.  Comp.  Laws,  §  543,  provides  that  district 
courts  shall  be  held  in  the  several  counties  at 
times  fixed  by  law,  and  continued  until  adjourn- 
ed by  order  of  court.  Section  652  authorises 
the  holding  of  special  terms,  but  provides  that  no 
special  term  shall  conflict  with  the  regular  term 
in  another  county  of  the  district.     Held^  that 

Sroceedings  at  a  special  term  were  not  invali- 
ated  by  the  continuance  of  the  term  beyond  the 
time  fixed  for  a  regular  term.  46  Pac  349,  af- 
firmed. 

Appeal  from  ths  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Appellants  were  indicted  at  the  June,  A.  D. 
1894,  term  of  the  district  court  for  the  county 
of  Santa  F6,  N.  M.,  in  the  First  judicial  dis- 
trict of  that  territory,  for  the  murder  of  one 
Francisco  Chaves.  On  the  4th  of  March,  A.  S 
D*1895,  Hon.  N.  B.  Lkiughlln,  associate  jus-? 
tice  of  the  supreme  court  of  the  territory  of 
New  Mexico,  assigned  to  the  First  judicial 
district  thereof,— the  regular  December  term 
of  the  court  not  having  been  held,— convened 
''a  special  term  of  the  district  court  for  the 
county  of  Santa  Fd  in  and  for  the  First  judi- 
cial district  in  and  for  the  territory  of  New 
Mexico,"  to  be  begun  on  March  18,  1895,  'for 
the  term  of  four  consecutive  weeks,  and  for 
such  further  time  as  in  the  discretion  of  the- 
judge  of  said  court  may  be  deemed  proper 
and  necessary  for  the  disposition  of  any  busi- 
ness now  pending  in  said  court,  or  that  may 
come  before  it  in  the  usual  course  of  busi- 
ness of  said  court,  and  as  provided  by  law.** 

The  indictment  coming  on  for  trial,  April  23^ 
1805,  the  following  order  was  entered: 

*'Now  comes  the  said  plaintiff,  by  her  attor- 
ney, J.  H.  Crist,  Esquire,  and  the  said  de- 
fendants come  in  their  own  proper  persca,  at- 
tended by  their  counsel,  Catron  &  Spiess,  and 
the  judge  of  the  court.  Honorable  N.  B. 
Laughlin,  considering  himself  disqualified 
from  presiding  at  the  trial  of  ^hia  cause,  ow- 
ing to  the  fact  of  his  having  been  connected 
with  the  prosecution  herein  previous  to  his  ap- 
pointment as  judge,  resigns  the  bench  to  the 
Honorable  H.  B.  Hamilton,  associate  justice 
of  the  supreme  court  of  the  territory  of  New 
Mexico,  and  judge  of  the  Fifth  judicial  dis- 
trict court  thereof.  Thereupon  the  said  dis- 
trict attorney,  on  behalf  of  said  territory,  and 
T.  B.  Catron,  Esquire,  on  behalf  ot  said  de- 
fendants, agree  that  no  objections  shall  be 
hereafter  raised  in  case  the  Honorable  N.  B. 
Laughlin  remains  within  this  judicial  dis- 
trict during  the  trial  of  this  cause;  and  there- 
upon,  a  jury  not  having  been  obtained  for  the 
trial  of  this  cause,  the  jurors  already  called 
are  placed  in  the  custody  of  the  sheriff  of  the 
county  of  Santa  F6  until  to-morrow  morning,. 
at  ten  o'clock.-  ^.g.,.^^^  by  CjOOg  IC 
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The  trl&l  of  the  case,  commencing  on  that 
<]ay,  continued  mitil  May  28,  1885,  when  the 
Jury  fonnd  the  defendants  gvdlty  aa  charged 
in  the  indictment;  and,  motions  in  arrest  of 
judgment  and  for  new  trial  having  been  sub* 
^  milted  and  denied,  judgment  was  entered  on 
H  the  verdict,  and  defendants  sentenced  to  be 

•  executed.  To  review  this  Judgment  and* sen- 
tence, defendants  sued  out  a  writ  of  error 
from  the  supreme  court  of  the  territory,  and 
the  judgment  was  affirmed,  September  1, 
1886.  46  Pac.  348.  The  order  of  affirmance 
was  set  aside  September  4th,  and  a  rehearing 
granted,  and  thereupon  the  territory  suggest- 
ed diminution  of  the  record,  and  prayed  for 
a  certiorari,  which  was  issued.  On  the  8th  of 
September,  Judge  Laughlin  convened  a  spe- 
cial term  of  the  district  court  in  and  for  the 
county  of  Santa  F6,  to  be  begun  September 
21st,  for  the  term  of  two  consecutive  weeks, 
or  such  further  time  as  might  be  deemed 
necessary,  **f  or  the  purpose  of  hearing  and  de- 
termining all  causes  that  may  be  pending  in 
said  court,  both  civil  and  criminal;  and  any 
business  pending  in  said  court,  or  that  may 
come  before  it  in  the  usual  course  of  busi- 
ness of  said  court,  will  be  taken  up  and  act- 
ed upon  and  disposed  of  in  the  same  manner 
as  at  a  regular  term  of  said  court,  and  as  pro- 
vided by  law." 

On  September  22,  1886,  in  the  said  special 
term.  Judge  Hamilton  presiding,  the  motion 
ot  the  territory  of  New  Mexico  for  an  order  di- 
recting the  clerk  *^  make  a  proper  and  suffi- 
cient entry  in  the  records  of  the  proceedings 
of  this  court  had  on  the  23d  day  of  April, 
1885,  of  the  arraignment  in  said  court  at  said 
time  of  the  said  defendants  above  named,  up- 
on the  indictment  in  said  cause,  and  of  their 
respective  pleas  of  not  guilty  thereto,**  came 
on  to  be  heard;  and  it  appearing  to  the  court, 
from  evidence  adduced,  the  recollection  of  the 
presiding  Judge,  and  certain  notes  and  mem- 
oranda deposited  with  the  clerk  in  pursuance 
of  law,  that  the  record  "is  not  a  full  and  cor- 
rect record  of  the  proceedings  had  In  said 
court  upon  said  date  hi  said  cause,"  in  that 
the  record  failed  to  show  the  arraignment  of 
the  defendants  and  their  respective  pleas  of 
not  guilty,  it  was  orderef*  "that  the  said  pro- 
ceedings be  entered  now  upon  the  records  of 
this  court  in  this  cause  as  of  the  23rd  day  of 
April,  1885,  according  to  the  facts  thereof**; 
and  the  arraignment  and  pleas  were  set  forth 
In  said  order.  This  order,  together  with  the 
order  convening  the  special  term  at  which  it 
was  entered,  having  been  returned  to  the  su- 
preme court  of  the  territory,  that  court,  on 
S  September  24, 1896,  the  cause  coming  on  to  be 

•  heard«on  the  rehearing,  "and  upon  the  amend- 
ed record,**  again  affirmed  the  Judgment  and 
sentence  of  the  district  court  and  fixed  a  day 
of  execution.  46  Pac.  361.  Thereupon  the  de- 
fendants (plaintiffs  hi  error),  on  the  same  day, 
filed  a  petition  in  the  supreme  court  of  the  ter- 
ritory of  New  Mexico  for  a  writ  of  habeas 
corpus,  alleging,  among  other  things,  that 
they  were  unlawfully  restrained  of  their  lib- 


erty, pursuant  to  the  judgment  of  the  district 
court  of  the  First  judicial  district  of  New 
Mexico  sitting  within  the  county  of  Santa  Fd, 
inasmuch  as  the  district  court  was  without 
jurisdiction  to  render  the  judgment,  the  ver- 
dict and  judgment  thereon  being  coram  non 
judice,  because  the  special  term  of  the  dis- 
trict court  at  which  they  w^e  rendered  over- 
reached and  confficted  with  the  regular  terms 
of  the  court;  the  record  did  not  show  that  de- 
fendants had  been  arraigned,  and  the  amend- 
ment was  Improperly  made;  the  Judge  of  the 
Fifth  Judicial  district  court  had  no  power  or 
authority  to  preside  over  the  First  judicial 
district  court;  and  that  his  acts,  while  so  pre- 
siding, were  absolutely  null  and  void.  The 
writ  of  habeas  corpus  was  issued,  and  on 
consideration  of  the  sheriff's  return  to  the 
writ,  and  petitioners'  answer  thereto^  it  was 
ordered  that  the  writ  be  discharged,  and  the 
petitioners  remanded  to  custody,  to  be  dealt 
with  in  pursuance  of  the  judgment,  convic 
tion,  and  sentence.  From  this  order,  petition- 
ers prayed  an  appeal,  which  was  denied  for 
reasons  then  stated.  46  Pac  211.  Subse- 
quently an  appeal  was  allowed  by  one  of  the 
Justices  of  this  court. 

Thomas  B,  Gatron,  Samuel  F.  Phillips,  and 
Frederic  D.  McKenney,  for  appellants.  H.  U 
Warren  and  Holmes  Conrad,  for  appellee. 

Mr.  Chief  Justice  FULLER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court  ^ 

This  is  a  motion  to  dismiss  the  appeal,  on  g 
the  ground  that* appeals  will  not  lie  to  this* 
court  from  final  orderc  of  the  supreme  courts 
of  the  territories  on  habeas  corpus,  and  a  mo- 
tion in  the  alternative  to  affirm  the  final  order 
sought  to  be  reviewed,  because  so  manifestly 
correct  that  the  appeal  must  be  regarded  as 
taken  for  delay  only. 

In  Cross  v.  Burke,  146  U.  S.  82,  13  Sup.  Ct 
22,  it  was  held  that  we  had  no  Jurisdiction 
over  the  Judgments  of  the  supreme  court  of 
the  District  of  Columbia  in  this  class  of  cases. 
The  statutes  in  relation  to  habeas  corpus  were 
there  reviewed,  and  it  is  not  necessary  to  go 
over  them  again  in  detalL 

By  section  763  of  the  Revised  Statutes  it 
was  provided  that  an  appeal  to  the  circuit 
court  might  be  taken  from  decisions  on  ha- 
beas corpus:  (1)  In  the  case  of  any  person 
alleged  to  be  restrained  of  ills  liberty  in  vio- 
lation of  the  constitution  or  of  any  law  or 
treaty  of  the  United  States.  (2)  In  the  case 
of  the  subjects  or  citizens  of  foreign  states, 
when  in  custody,  as  therein  set  forth.  By 
section  764  an  appeal  from  the  circuit  court 
to  this  court  miglit  be  taken  in  "the  cases  de- 
scribed in  the  last  clause  of  the  preceding  sec- 
tion.** 

Section  705  ol  the  Revised  Statutes  read: 
"The  final  Judgment  or  decree  of  the  supreme 
court  of  the  District  of  Columbia,  in  any  case 
where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  value  of  one  thousand  dol- 
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lars,  may  be  re-examined  and  rerersed  or  af- 
firmed in  the  supreme  court  of  the  United 
States,  upon  writ  of  error  or  appeal,  in  the 
same  manner  and  under  the  same  regulations 
as  are  provided  in  eases  of  writs  of  error  on 
Judgments,  or  appeals  from  decrees  rendered 
in  a  circuit  couit," 

Section  846  of  the  Revised  Statutes  of  the 
District  of  Columbia  was  as  follows:  *'Aiiy 
final  judgment,  order,  or  decree  of  the  su- 
preme court  of  the  District  may  be  re-exam- 
ined and  reversed  or  atflrmed  in  the  supreme 
court  of  the  United  States,  upon  writ  of  er- 
ror or  appeal,  in  the  same  cases  and  in  like 
manner  as  provided  by  law  in  reference  to 
the  final  Judgments,  orders,  and  decrees  of 
the  circuit  courts  of  the  United  States." 

On  February  25,  1879,  an  act  was  passed 
t?  which  provided:  "The  final  judgment  or  de- 
•  cree  of  the  supreme  court  of  the^District  of 
Columbia  in  any  case  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  value  of 
twenty-five  hundred  dollars,  may  be  re-ex- 
amined and  reversed  or  affirmed  in  the  su- 
preme court  of  the  United  States,  upon  writ 
of  error  or  appeal  in  the  same  manner  and 
under  the  same  regulations  as  are  provided 
In  cases  of  writs  of  error  on  judgments  or 
appeals  from  decrees  rendered  in  a  clrcuft 
court"     20  Stat.  820,  c  99,  §  4. 

By  act  of  congress  of  March  3, 1885  (23  Stat 
437,  c.  353),  section  764  of  the  Revised  Stat- 
utes was  80  amended  as  to  remove  the  re- 
striction to  the  second  clause  of  section  763, 
and  restore  the  appellate  jurisdiction  of  this 
court  from  decisions  of  the  circuit  courts  in 
habeas  corpus  cases  as  it  had  existed  prior 
to  the  passage  of  the  act  of  March  27,  1868 
(15  Stat  44,  c.  34).  But  this  did  not  have 
that  effect  as  to  judgments  of  the  supreme 
court  of  the  District  of  Columbia  In  those 
cases,  for  the  reasons  given  In  Re  Heath,  144 
U.  S.  92,  12  Sup.  Ct  615,  and  Cross  v.  Burlse, 
146  U.  S.  82,  13  Sup.  Ct  22. 

On  the  same  3d  of  March,  A.  D.  1885,  con- 
gress passed  an  act  "regulating  appeals  from 
the  supreme  court  of  the  District  of  Columbia 
and  the  supreme  courts  of  the  several  terri* 
tories."  23  Stat  443,  c.  355.  The  first  sec- 
tion of  this  act  provided  "that  no  appeal  or 
writ  of  error  shall  hereafter  be  allowed  from 
any  judgment  or  decree  in  any  suit  at  law  or 
in  equity  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  or  in  the  supreme  court  of 
any  of  the  territories  of  the  United  States, 
unless  the  matter  In  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  of  five  thousand 
dollars;*'  and  the  second  section,  that  the  first 
section  should  not  apply  to  any  case  "wherein 
is  involved  the  validity  of  any  patent  or  copy- 
right or  in  whtch  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of  or  an  author- 
ity exercised  under  the  United  States;  but  In 
all  such  cases  an  appeal  or  writ  of  error  may 
be  brought  without  regard  to  the  sum  or 
value  in  dispute."  We  have  repeatedly  de- 
cided that  this  act  did  not  apply,  in  either 
section,  to  any  criminal  case,  and  that  it  was 


only  applicable  to  Judgments  and  decraei  la  qd 
suits  at  law  or  in  equity  in  which  thars  wa«5 
a  pecuniary  matter  in  dispute;  *henoe^  that*'^ 
as  it  was  well  settled  that  a  proceeding  In  ha^ 
beas  corpus  was  a  civU,  and  not  a  criminal, 
proceeding,  and  was  only  availed  of  to  as- 
sert the  civil  right  of  personal  liberty,  the 
matter  In  dispute  had  no  money  value,  and 
an  appeal  would  not  lie.  Cross  y.  BurlLe,  143 
U.  S.  82,  13  Sup.  Ct  22;  Famsworth  y.  Mon- 
tana,  129  U.  S.  104,  9  Sup.  Ct  253;  U.  8.  y. 
Sanges,  144  U.  S.  320,  12  Sup.  Ct  609;  Wash- 
ington &  G.  R.  Co.  V.  District  of  Columbia, 
146  U.  S.  227,  13  Sup.  Ct  64;  In  re  Lennon, 
150  U.  S.  395,  397,  14  Sup.  Ct  123;  In  re 
Chapman,  156  U.  S.  211,  215,  15  Sup.  Ct  331; 
In  re  Belt,  159  U.  S.  95,  100,  15  Sup.  Ct  987; 
Chapman  v.  U.  S.,  l&i  U.  S.  436,  17  Sup.  Ct 
76;  Perrine  y.  Slack,  164  U.  S.  45%  17  Sup. 
Ct  79. 

The  supreme  court  of  New  Mexico  declined 
to  allow  an  appeal  hi  this  case,  because  of  thm 
rule  laid  down  in  Cross  y.  Burke  and  in  Re 
Lennon,  supra;  and  it  may  be  admitted  that 
the  view  that  an  appeal  would  not  lie  might 
well  have  been  entertained.  But  we  think 
that  the  legislation  in  respect  of  the  review 
of  the  final  orders  of  the  territorial  supreme 
courts  on  habeas  corpus  so  far  differs  from 
that  in  respect  of  the  judgments  of  the  courts 
of  the  District  of  Columbia  that  a  different 
rule  applies. 

It  will  be  perceived  that  the  revision  of  tb» 
final  judgments  or  decrees  of  the  supreme 
court  of  the  District  depended  on  the  provi- 
sion that  they  should  be  so  re-examlnable  in 
the  same  cases  and  In  like  manner  as  the  final 
judgments  of  the  circuit  courts  of  the  United 
States,  and  that  there  was  no  special  provi- 
sion in  relation  to  the  review  of  final  orders 
of  such  courts  on  habeas  corpus. 

Sections  702  and  1909  of  the  Revised  Sta^ 
utes  are  as  follows: 

"Sec.  702.  The  final  judgments  and  decrees 
of  the  supreme  court  of  any  territory,  except 
the  territory  of  Washington,  in  cases  whers 
the  value  of  the  matter  in  dispute,  exclusive 
of  costs,  to  be  ascertained  by  the  oath  of  ei- 
ther party,  or  of  other  competent  witnesses^ 
exceeds  one  thousand  dollars,  may  be  review* 
ed  and  reversed  or  affirmed  in  the  supreme 
court  npon  writ  of  error  or  appeal  in  the 
same  manner  and  under  the  same  regulations 
as  the  final  judgments  and  decrees  of  a  elr-^ 
cult  court   •    •    •"  g 

*  "Sec.  1909.  Writs  of  error  and  appeals  from* 
the  final  decisions  of  the  supreme  court  of 
either  of  the  territories  of  New  Mexico,  Utah» 
Colorado,  Dakota,  Arizona,  Idaho,  Montana, 
and  Wyoming,  shall  be  allowed  to  the  su- 
preme court  of  the  United  States,  In  the  sams 
manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States, 
where  the  value  of  the  property  or  the  amonnt 
in  controversy,  to  be  ascertained  by  the  oath 
of  either  party,  or  of  other  competent  wit- 
nesses, exceeds  one  thousand  dollars,  exceivt 
that  a  writ  of  error  or  appeal  shall  be  allowed 
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to  Hie  Bopreme  court  of  the  United  States 
from  tbe  decision  of  the  supreme  courts  cre- 
ated by  this  title*  or  of  any  judge  thereof, 
or  of  the  district  courts  created  by  this  title, 
or  of  any  Judge  thereof,  upon  writs  of  habeas 
corpus  inyolYing  the  question  of  personal  free- 
dom." 

This  secticn  was  one  of  those  under  title  23, 
^•*rhe  Territories,"  and  the  exception  was 
t>rougbt  forward  from  section  10  of  the  or- 
ganic law  of  New  Mexico,  approved  Septem- 
ber 9,  1860  (9  Stat  pp.  446,  449,  c.  49). 

As  to  the  supreme  court  of  the  District  of 
Columbia,  its  final  Judgments,  orders,  and  de- 
crees were  reviewable  by  this  court  on  writ  of 
error  or  appeal,  by  section  705  of  the  Revised 
Statutes,  and  section  846  of  the  Revised  Stat- 
utes of  the  District,  in  the  same  cases  and  In 
like  manner  as  provided  by  law  in  reference  to 
the  final  Judgments,  orders,  and  decrees  of  the 
circuit  courts  of  the  United  States,  and  there 
was  no  mention  of  final  orders  on  liabeas 
corpus;  but,  as  to  the  supreme  courts  of  the 
territories,  the  right  of  appeal  In  habeas  corpus 
was  i^ven  In  addition  by  the  special  provision 
of  section  1909  of  the  Revised  Statutes.  When 
the  Revised  Statutes  and  the  Revised  Statutes 
of  the  District  were  approved,  both  on  the  same 
day  (June  22,  1874),  appeals  could  not  be  taken 
from  the  decisions  of  circuit  courts  on  habeas 
corpus  except  in  the  Instance  of  the  subjects 
or  citizens  of  foreign  states;  and  the  act  of 
Hardi  3,  1885  (chapter  853),  restoring  the  ap- 
pellate Jurisdiction  of  this  court  In  respect  of 
^  final  decisions  of  the  circuit  courts  on  habeas 
g  corpus  in  cases  of  persons  alleged  to  be  restrain- 
«  ed  of  their  liberty  iaSiolatlon  of  the  constitu- 
tion or  any  law  or  treaty  of  the  United  States, 
did  not  operate  to  give  the  same  right  of  ap- 
peal to  the  courts  of  the  District  of  Columbia. 
And  then  the  second  act  of  March  3, 1885  (chap- 
ter 355),  came  In  to  furnish  the  exclusive  rule 
as  to  appeals  and  writs  of  error  to  review  the 
final  Judgments  and  decrees  of  the  courts  of  the 
District  And  this  would  have  been  equally 
true  as  to  the  courts  of  the  territories  if  Juris- 
d'etion  bad  depended  solely  on  section  702  of  the 
Revised  Statutes;  but  under  section  1909  an 
appeal  would  He  to  this  court  from  the  decisions 
of  the  territorial  supreme  courts  on  habeas 
corpus  when  it  would  not  Ue  from  circuit  courts 
or  courts  of  the  District  of  Ck>lumbia  in  like 
CBse^  and  the  question  on  this  record  as  to  the 
lil^t  of  appeal  is  whether  congress  intended  to 
repeal  that  special  provision  as  to  final  orders 
on  habeas  corpus  by  including  the  supreme 
courts  of  the  territories  in  the  act  of  March  3, 
1886  (chapter  855).  The  intention  to  do  so  is 
not  expressed,  and  repeals  by  implication  are 
not  favored.  The  act  covered  substantially  the 
entire  ground  as  to  the  District  of  Coliunbia  as 
tbe  statutes  stood,  but,  while  it  might  be  fairly 
argued  tliat  it  did  so  as  to  the  territories,  it 
does  not  necessarily  follow  tliat  the  exertion 
In  respect  of  final  orders  on  habeas  coipus  was 
designed  to  be  affected.  The  act  has  its  obvi- 
ous fl)dd  of  operation  without  being  assumed 
to  be  in  every  respect  a  substitute  for  the  earlier 


law  In  relation  to  the  territortei;  and  stnce  tbe 
last  clause  of  section  1900  was  directed  to  a 
special  object  and  applicable  to  particular  cases, 
we  think  it  may  properly  be  held  that  the  act 
of  March  3,  1885,  had  only  general  cases  in 
view,  and  that  it  was  not  Intended  to  do  awaj 
with  the  spedal  provision.  Indeed,  It  was  dis- 
tinctly ruled  hi  Re  Snow,  120  U.  S.  274,  7  Bap. 
Ct  656,  that  an  appeal  would  lie  under  section 
1909  from  a  final  order  entered  In  1886  on 
habeas  corpus  by  the  supreme  court  of  the  ter- 
ritory of  Utah;  and  this  notwithstanding  the 
act  of  March  3,  1885  (chapter  366),  which  ¥rais 
quoted  and  referred  to  In  Snow  v.  U.  &,  118 
U.  S.  846,  6  Sup.  Ot  1059.  Jurisdiction  was 
also  entertained  of  such  an  appeal  hi  Nldsen, 
Petitioner,  181  U.  8.  176,  9  Bap.  Ot  672,  from  ^ 
a  final  order  of  a  district  court  of  the  tenttwyg 
of  Utah,  and  in  Re  Ddgado,  140*U.  &  686,  11? 
Sup.  Ct  874,  from  a  final  order  of  a  district 
court  of  New  Mexico. 

This  result  Is  not  affected  1^  the  Judldaxy  act 
of  Blarch  8,  1891  (26  Stat  826,  c  617).  SInita 
V.  Eeyser,  149  U.  S.  649,  18  Sup.  Ot  960; 
Folsom  V.  U.  S.,  160  U.  S.  121, 16  Sup.  Ot  222; 
In  re  Lemum,  150  U.  &  893,  14  Sup.  Ot  128; 
In  re  Heath,  144  U.  S.  92, 12  Sup.  Ot  616. 

But,  although  the  motkm  to  dlamiss  Cor  want 
<tf  JurisdictloD  wUl  be  overroled,  we  are  of  qplii- 
lon  that  the  motion  to  affirm  must  be  soBtalned. 
The  gmeral  role  to  well  established  that  a  writ 
of  habeas  corpus  cannot  be  used  to  perform  the 
office  of  a  writ  of  error,  and  that  thto  doctrine 
applies  not  only  to  original  writs  of  habeas 
corpus  Issued  by  this  court,  but  on  appeals  to  It 
from  courts  below  in  habeas  corpus  prooeedlnga. 
In  re  Schneider,  148  U.  &  162,  18  Sop.  Ot 
672;  Benson  v.  McMahon,  127  U.  &  467,  461* 
462,  8  Sup.  (X.  1240;  Stevens  t.  Fuller,  186 
U.  S.  468,  478,  10  Sup.  Ot  911. 

The  contention  here  Is  that  the  proceedings 
before  Judge  Hamilton  were  coram  non  Judioe 
and  void,  because,  being  fiie  member  of  the 
supreme  court  assigned  to  the  Fifth  dtotrlct, 
he  could  not  exercise  Judicial  power  In  the  First 
district 

By  section  1861  of  the  Revised  Statutes,  it 
was  provided  that  "the  legislative  powers  of 
every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with 
the  constitution  and  laws  of  the  United 
States." 

By  section  1865,  that  '^very  territory  shall 
be  divided  into  three  Judicial  districts;  and  a 
district  court  shall  be  held  In  each  district 
of  a  territory  by  one  of  the  Justices  of  the 
supreme  court,  at  such  time  and  place  aa 
may  be  prescribed  by  law,  and  each  Judges 
after  assignment,  shall  reside  In  the  district 
to  which  he  is  assigned.** 

By  section  1874,  that  **the  Judges  of  the  su- 
preme court  of  each  territory  are  authorized 
to  hold  court  within  their  respective  dis- 
tricts, in  the  counties  wherein,  by  the  laws  of 
the  territory,  courts  have  been  or  may  be  ea- 
tablished,  for  the  purpose  of  hearing  and 
determining  aU  matters  and  causes  except 
I  those  in  which  the  United  States  is  a  party.** 
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Section  1907  proylded  that  "the  Judicial 
power  in  New  Mexico,  Utah,  Washington, 
*  Colorado,  Dakota,  Idaho/ Montana,  and  Wy- 
oming shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts  and  in  Justices 
of  the  peace.'* 

These  proTislons,  mutatis  mutandis,  were 
contained  in  the  organic  law  of  New  Mexico. 

The  number  of  Judges  of  that  territory 
having  been  raised  to  five,  it  was  provided 
by  an  act  of  July  10,  1890  (26  Stat.  226,  c. 
665): 

"Sec.  8.  That  the  said  territory  shall  be  dl- 
Tided  into  five  Judicial  districts,  and  a  dis- 
trict court  shall  be  held  in  each  district  by 
one  of  the  Justices  of  the  supreme  court,  at 
such  time  and  place  as  Is  or  may  be  pre- 
scribed by  law.  Each  Judge,  after  assign- 
ment, shall  reside  In  the  district  to  which  he 
is  assigned. 

"Sec.  4.  That  the  present  chief  Justice  and 
his  associates  are  hereby  vested  with  power 
and  authority,  and  they  are  hereby  directed, 
to  divide  said  territory  into  five  Judicial  dis- 
tricts, and  make  such  assignments  of  the 
Judges  provided  for  in  the  first  section  of  this 
act  as  shall  in  their  Judgment  be  meet  and 
proper." 

Section  1852  of  the  Compiled  Laws  of  New 
Mexico  of  1884  is  as  follows:  "When  any 
Justice  of  the  supreme  court  shall  be  absent 
from  his  district,  or  shall  be  in  any  manner 
Incapacitated  from  acting  or  performing  any 
of  his  duties  of  Judge  or  chancellor,  in  his 
district,  01  from  holding  court  therein,  any 
other  Justice  of  the  supreme  court  may  per- 
form all  such  duties,  hear  and  determine  all 
petitions,  motions,  demurrers,  grant  all  rules 
and  Interlocutory  orders  and  decrees,  as  also 
all  extraordinary  writs  in  said  district" 

It  appears  to  us  that  this  enactment  was 
within  the  power  of  the  legislative  assembly 
under  the  Revised  Statutes,  and  that  it  is 
not  inconsistent  with  the  provision  for  the 
assignment  of  the  Judges  to  particular  dis- 
tricts, and  their  residence  therein. 

By  the  organic  act  and  the  Revised  Stat- 
utes, the  whole  of  the  Judicial  power  of  the 
territory  was  vested  in  the  supreme  court, 
district  and  probate  courts,  and  Justices  of 
the  peace;  and  the  supreme  court  and  dis- 
trict courts  possessed  common-law  and  chan- 
cery Jurisdiction.  The  supreme  court  of  the 
territory  held  that  the  Judicial  power  which 
{^was  thus  vested  in  plenary  terms  in  the  dis- 
JP  trict  courts  was  to  be  exercised  ln*each  dis- 
trict *'by  one  of  the  Justices  of  the  supremo 
court,"  and  that  the  organic  law  did  not  re- 
quire that  it  should  be  exercised  by  any  par- 
ticular one  of  the  Justices;  that  while,  for 
the  convenience  of  the  public,  it  was  provid- 
ed that  a  Justice  should  be  assigned  to  each 
district,  and  reside  therein,  there  was  no  ex- 
press or  implied  prohibition  upon  any  Judge 
against  exercising  the  power  in  any  district 
other  than  the  one  to  which  he  had  been  as- 
signed; and  that  there  was  nothing  in  the 
Wnguage  of  the  provision  requiring  such  a 


construction  am  would  confine  the  exercise 
of  the  power  to  the  particular  Justice  aasign- 
ed  to  a  district  when  he  might  be  otherwise 
Incapacitated.  46  Pac.  363.  We  concor  in 
these  views,  and  are  unable  to  perceive  any 
want  of  Jurisdiction  on  the  part  of  the  dls* 
trict  court  in  the  proceedings  had  against  pe- 
titioners, or  any  violation  of  the  constitution 
or  laws  of  the  United  States  In  that  regard. 

And  this  disposes  of  the  objection  that  the 
amendment  of  the  record  so  as  to  show  the 
arraignment  and  pleas  of  defendants  was 
Improvldently  made.  Jurisdiction  existed, 
and  the  action  of  the  district  court  and  its 
recognition  by  the  supreme  court  were  In  ac* 
cordance  with  the  rule  as  to  entries  nunc 
pro  tunc.  In  re  Wright,  134  U.  8.  136,  10 
Sup,  Ct.  487;   U.  S.  v.  Vigil,  10  Wall.  423. 

It  Is  Insisted,  however,  that  Jurisdiction  to 
render  the  Judgment  was  lacking,  because 
of  the  expiration  of  the  special  term,  or  its 
termination  by  conflict  with  the  regular 
terms  of  the  district  court  before  the  trial 
was  concluded. 

The  sections  of  the  Compiled  Laws  of  New 
Mexico  of  1884  bearing  on  this  subject,  and 
the  first  section  of  the  territorial  act  of  Feb* 
ruary  22,  1803  (Laws  N.  M.  1803,  p.  61,  c  S4),  ^ 
are  given  In  the  margin.*  3 

•  These  compiled  laws  were  prepared  by  a* 
commission  authorized  to  make  '*a  careful 


*"Sec.  648.  The  terms  of  the  district  courts 
shall  be  held  in  the  several  counties  of  this  terri- 
tory, begimiing  at  the  times  hereinafter  fixed  and 
continuing  until  adjourned  by  order  of  the  court. 

"Sec.  551.  Whenever  any  regular  term  <rf  the 
district  court  for  any  county  In  this  territory  shall 
for  any  cause  fail  to  be  held,  the  judge  of  the  dis- 
trict in  which  such  failure  snail  have  taken  place, 
or,  in  the  absence  of  any  such  resident  judge,  then 
any  district  judge  in  this  territory,  if  he  deem  it 
advisable  and  necessary  to  hold  a  special  term  of 
said  court  for  such  county,  may  order  a  special 
term  to  be  held  at  the  court-house  of  said  county 
at  a  certain  time  to  be  specified  in  said  order, 
which  shall  be  made  in  writing,  and  filed  with  the 
clerk  of  such  district  court,  and  a  copy  thereof 
posted  up  at  the  court-house  door  of  the  said  coun- 
ty at  least  ten  days  previous  to  the  time  specified 
for  holding  said  special  term. 

••Sec.  552.  The  respective  district  judges  are 
hereby  authorized  at  any  time,  to  hold  special 
terms  of  the  district  court  in  any  county  of  their 
judicial  districts,  when  a  term  thereof  in  said 
county  may  have  failed:  provided,  said  special 
term  shall  not  conflict  with  a  term  of  said  dis* 
trict  court  in  any  other  county  in  the  same  jadldal 
district.  Said  terms  to  be  called  in  the  same 
manner  now  provided  by  law  for  the  holding  of 
special  terms  of  the  district  courts  in  this  terri- 
tory. 

'*Sec.  552a.  When  in  the  discretion  of  the  judge 
of  any  district  court,  a  furtherance  of  justice  nmy 
require  it,  a  special  term  of  the  district  court  may 
be  held  in  any  county  of  his  district:  which  said 
special  term  may  be  called  in  the  same  manner 
now  provided  by  law  for  the  calling  of  special 
terms,  and  any  business  at  the  time  pending  in 
said  court,  or  that  may  come  before  it  in  the 
usual  course  of  business  of  the  court,  may  be 
taken  up,  and  acted  upon,  and  disposed  of  in  the 
same  manner  as  at  a  regular  term  of  said  court. 

"Sec.  553.  Any  spedal  term  of  the  district  court 
that  may  be  ordered  under  the  provisions  of  this 
act,  shall  be  held  for  the  purpose  of  hearing  and 
determining  all  causes  that  may  be  depending  in 
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«nd  accurate  compilation  of  all  of  the  laws, 
general,  local,  and  priyate,  wblch  shall  be  in 
force  on  the  fifth  day  of  May,  1884";  and  the 
commisfiioners  were  careful,  as  they  say  in  the 
preface  to  their  work,  to  avoid  ^'making  chan- 
ges in  any  original  law."  The  compilation 
of  general  laws  embraced  the  Reyision  of 
1865  and  the  session  laws  thereafter.  Section 
^53  was  taken  from  section  4  of  chapter  18 
of  the  Reyised  Laws  of  1885,  the  chapter  em- 
bodying the  preyions  law  of  January  13, 
1862.  Section  552  was  section  3  of  chapter  28 
of  the  Laws  of  1874,  approved  January  8d; 
and  section  552a  was  section  3  of  chapter  27, 
of  the  Laws  of  1874,  approved  January  6th. 
Laws  1874,  pp.  47,  49.  The  compilation  of 
1884  was  published  hi  accordance  with  the 
act  authorizing  it  to  be  made. 

June  14,  1858,  congress  passed  an  act  (car- 
ried forward  as  section  1874  of  the  Revised 
Statutes)  providing  'that  the  Judges  of  the 
supreme  court  of  each  terrttozy  of  the  United 
States  are  hereby  authorized  to  hold  court 
within  their  respective  districts,  in  the  coun- 
Sties  wherein,  by  the  laws  of  said  territories, 
•  coortB^have  been  or  may  be  established,  for 
the  purpose  of  hearing  and  determining  all 
matters  and  causes,  except  those  in  which 
the  United  States  is  a  party:  provided,  that 
the  expenses  thereof  shall  be  paid  by  the  ter- 
ritoiy,  or  by  the  counties  in  which  said  courts 
may  be  held,  and  the  United  States  shall  in 
no  case  be  chargeable  therewith/'  11  Stat 
3G6,  c  166.  Accordingly,  terms  of  court  in 
the  several  counties  were  duly  provided  for 
by  the  territorial  legislature,  and  these  terms 
in  the  counties  in  the  First  judicial  district 
were  fixed  by  the  first  section  of  the  terri- 
torial act  of  February  22, 1893. 

By  other  sections  than  those  before  given, 
it  was  provided  that  district  courts  in  the 
several  counties  In  which  they  might  be  held 
should  have  power  and  jurisdiction  of  all 
criminal  cases  that  should  not  otherwise  be 

said  court,  both  civil  and  criminal,  and  may  con- 
tinue in  session  the  same  length  of  time  that  is 
allotted  to  the  regxilar  term  of  court  for  such 
<?oonty  and  no  longer." 

*'Sec.  557.  It  shall  be  the  dnty  of  the  attorney- 
general  of  this  territory,  to  attend  all  such  special 
terms  of  the  district  court,  having  been  duly  noti- 
fied thereof,  or  provide  that  some  one  learned  in 
the  law  shall  attend  for  him,  and  the  said  attor- 
ney-general or  his  deputy,  shall  be  required  to 
perform  the  same  duties  at  such  special  term,  as 
he  is  required  by  law  to  perform  at  the  regular 
terms  of  the  district  court.    ♦    •    ♦" 

"An  act  to  fix  the  time  of  holding  the  district 
courts.     Approved  February  22,  1893. 

"Section  1.  The  terms  of  the  district  court  here- 
after to  be  held  in  the  counties  of  Santa  F6,  Son 
Juan,  Rio  Arriba  and  Taos  shall  be  held  in  said 
counties  bo;rinning  at  the  times  hereinafter  fixed 
and  continuing  until  adjourned  by  order  of  the 
court,  to  wit: 

*'In  the  county  of  San  Juan,  on  the  third  Mon- 
days in  April  and  October. 

"In  the  county  of  Rio  Arriba,  on  the  first  Mon- 
days in  May  and  November. 

"In  the  county  of  Taos,  on  the  third  Mondays 
m  May  and  November. 

**In  the  county  of  Santa  F6,  on  the  second  Mon- 
days in  June  and  December." 


provided  for  by  law;  of  all  criminal  cases 
that  might  originate  in  the  several  counties 
which  according  to  law  belong  to  the  district 
courts,  or  that  might  be  presented  by  indict- 
ment, information,  or  appeal;  and  that  the 
costs,  charges,  and  expense  of  holding  and 
maintaining  the  district  courts  and  the  costs 
in  causes  determined  against  the  territory 
should  be  paid  by  the  territory.  Ck)mp.  Laws,  ^ 
fit  581,  582,  540.  g 

•  By  section  20  of  chapter  61  of  the  Acts  of  • 
1883»  the  respective  counties  of  the  territory 
were  required  te  provide  for  the  expenses  of 
the  district  courts  by  levy  of  taxes  as  there> 
in  prescribed.    Laws  18fi3,  p.  108. 

The  supreme  court  of  the  territory  held 
that  the  requirement  that  the  respective 
counties  should  provide  for  the  expenses  of 
their  district  courts  under  this  section,  which 
we  have  not  felt  called  upon  to  set  forth  In 
extenso,  practically  inhibited  terms  in  coun- 
ties in  which  there  were  no  funds,  and  de- 
clared that  it  had  been  a  frequent  conse- 
quence of  this  Intern  that  courts  could  not 
be,  and  were  not,  held  In  some  of  the  coun- 
ties at  the  time  fixed  by  the  statute.  The 
laws  of  New  Mexico  contained  the  usual  pro- 
vision for  adjournment  of  terms  to  terms  in 
course  on  the  nonattendance  of  the  judge 
(section  537);  and  it  was  not  contended  here 
that,  in  fact,  reguhir  terms  of  the  district  court 
were  held  in  the  county  of  San  Juan  in  April, 
in  the  county  of  Rio  Arriba  in  May»  and  in 
the  county  of  Taos  in  May,  while  the  special 
term  was  in  session.  From  the  various  pro- 
visions of  the  acts  referred  to,  it  appears  that 
no  specific  duration  of  either  regular  or  spe- 
cial terms  was  prescribed  by  law,  but  that 
they  were  subject,  when  lawfully  commenced, 
to  be  continued  until  adjourned  by  order  of 
court;  and  that,  therefore,  they  could  not  be 
necessarily  determined  by  the  advent  of  the 
particular  days  designated  for  the  commence- 
ment of  regular  terms;  and  that  special 
terms  might  be  ordered  when  regular  terms 
failed  to  be  held,  and  also  whenever,  hi  the 
discretion  of  the  Judge  of  any  district  court 
a  furtherance  of  Justice  required  it. 

Under  section  552,  which  was  section  3  of 
chapter  26  of  the  Laws  of  1874,  when  special 
terms  were  held  because  the  regular  term  had 
failed,  it  was  provided  that  any  such  special 
term  should  not  conflict  with  the  regular 
term  in  any  other  county  In  the  same  Judicial 
district,— that  is,  that  it  should  not  be  so  call- 
ed as  to  produce  a  conflict  or  be  held  in  actual 
conflict;  while  by  section  3  of  chapter  27  of 
the  Laws  of  1874,  being  section  552a,  no  spe- 
cific limitations  were  imposed  in  respect  of  a 
special  term  called  thereunder.  There  was 
nothing  in  any  of  these  provisions  which  con-e« 
trolled  the  discretion^ of  the  trial  Judge  in? 
continuing  any  special  term  he  may  have 
been  holding  until  a  pending  case  was  con- 
cluded, and  nothing  which  operated  to  in- 
validate the  proceedings  of  such  special  term 
because  prolonged  beyond  the  day  fixed  for  a 
regular  term.    Jurisdiction  did  not  depend  on 
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the  stroke  of  the  clock.  Election  Cases,  65 
Pa.  St  34;  Briceland  v.  Com.,  74  Pa.  St  463; 
Bank  v.  Withers,  6  Wheat  106;  Maish  T. 
Arizona,  104  U.  S.  599,  17  Sup.  Ct  198. 

This  trial  was  commenced  on  April  23,  1S93, 
which  was,  as  the  record  declared,  the  thirty- 
second  day  of  the  special  term,  which  had  com- 
menced March  18,  and  was  concluded  on  May 
29,  1895,  the  sixty-third  day  of  said  special 
term,  by  the  return  of  a  verdict  of  guilty. 
The  motions  for  new  trial  and  in  arrest  were 
denied,  and  the  sentence  pronounced  on  June 
15,  1895,  one  of  the  days  of  the  regular  term 
of  the  district  court;  the  postponement  to 
that  day  having  been  granted  on  the  request 
of  defendants.  Under  these  circumstances, 
the  proceedings,  in  any  view,  cannot  be  held 
void  for  want  of  Jurisdiction.  McDowell  v* 
U  S.,  159  U.  &  596»  16  Sup.  Ct  111. 

Order  affirmed. 


(164  U.  S.  669) 
BOGBRS     LOCOMOTIYB     MACHINB 
WORKS  et  aL  v.  AMERICAN 
EMIGRANT  CO. 

(December  7,  1886.) 

No.  23. 

BWAMf  LlNDf— CONVLICTIVO  GrAVTB— CBRTinOA* 
TION  BT  SiCRBTABT  Or  ISTBBIOB— ESTOPPBU 

1.  Certain  land  in  C.  county^  Iowa,  claimed  by 
the  count|[  as  swanm  land  passing  to  the  state  un- 
der Act  Cong.  1860,  and  to  the  county  by  grant 
of  the  state  in  1853,  was  conveyed  by  the  county 
to  plaintiff  in  1863.  The  land  had  been  selected 
by  the  county  under  Act  1850.  and  reported  to 
the  county  court  in  1858.  but  it  was  not  report- 
ed to  the  general  land  office  until  1860,  nor  was 
any  action  ever  taken  on  the  report  In  1856, 
congress  granted  lands  to  the  state  in  aid  of 
certain  railroada,  expressly  excepting  from  the 
grant  all  lands  reserved  by  any  prior  act  The 
state,  in  1856,  accepted  the  grant  and  transferred 
the  lands  to  the  railroad  company;  the  G.  county 
land  being  included  in  the  nunt,  and  certified 
thereunder  to  the  state  by  the  secretary  of  the 
interior  in  1858.  This  land  was  never  claimed 
by,  nor  certified  to,  the  state  as  swamp  land,  nor 
did  the  state  or  the  county  raise  any  objection 
to  its  being  Uicluded  in  the  grant  of  1856.  Held^ 
that  the  act  of  the  secretary  of  the  interior  in 
certifying  the  land  to  the  state  under  Act  1856 
was,  in  effect  a  decision  that  it  did  not  pass  as 
swamp  land  under  Act  1850;  and  that  this  cer- 
tification, and  the  acceptance  and  transfer  by  the 
state,  were  conclusive  upon  plaintiff.  50  N.  W. 
52,  reversed. 

2.  The  fact  that  the  certification  of  the  lands 
to  the  state  under  Act  1856  was  made  subject 
**to  any  valid  interfering  rights  which  may  ex- 
ist to  any  of  the  tracts"  embraced  in  the  certifi- 
cate, did  not  give  the  state,  or  those  claiming 
mider  it  the  right  to  assert  any  claim  to  the 
lands  under  Act  1850. 

3.  The  acceptance  by  a  state  of  public  lands 
certified  to  It  under  a  particular  grant  is  binding 
upon  a  county  of  such  state,  and  the  latter  is 
thereby  estopped  to  set  up  any  claim  to  such 
lands  based  uix)n  a  prior  grant  to  the  state,  un- 
der which  they  have  not  been  accepted. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Charles  A.  Clark,  for  plaintiffs  in  error. 
J.  J.  Davis,  for  defendant  in  error. 


*  Mr.  Justice  HARLAK  dflDrered  tlie  opln-* 
Ion  of  the  court 

The  present  salt  was  brought  1^  tha  Amerl* 
can  Emigrant  Company  for  the  purpose  of  ob 
talning  a  decree  quieting  its  title  to  certain 
lands  in  Calhoun  county,  Iowa.  The  plain- 
tiff asserts  title  under  the  act  of  congress 
known  as  the  "Swamp  Land  Act  of  1860"  (» 
Stat  519,  c  84);  the  defendants,  under  the 
act  of  congress  of  May  15,  1856  (U  Stat  9, 
c.  28),  granting  land  to  Iowa  in  aid  of  the 
construction  of  various  railroads  in  thai 
state,  among  others  a  railroad  from  Dubaqne 
to  Sioux  City,  with  a  branch  from  the  month 
of  Tete  des  Morts  to  the  nearest  pohit  on  that 
road. 

The  principal  contention  of  the  idalntlff  is 
that  the  hinds  passed  to  the  state  under  tfao 
act  of  1850,  and  were  not  embraced  1^  the 
raihroad  act  of  185(&. 

A  decree  was  passed  adjudging  the  plalntUF 
to  be  the  owner  of  some  of  the  tracts  describ- 
ed in  its  petition.  As  to  other  tracts  the  salt 
was  dismissed.  Upon  appeal  by  the  defend* 
ants  to  the  snpteme  court  of  Iowa  the  decree 
was  affirmed.  88  Iowa,  612,  60  N.  W.  62. 
The  present  writ  of  error  brings  that  decieo 
before  ns  for  examination. 

By  the  above  act  of  September  28, 1860,  aU 
swamp  and  OTerflowed  hmds  made  nnflt 
thereby  for  coltivatlon  were  granted  to  the 
respective  states  In  which  they  were  situated^ 
that  they  might  be  reclaimed  by  the  constroe- 
tlon  of  the  necessary  levees  and  drains.  By 
the  second  section  of  that  act  It  was  made  the 
duty  of  the  secretary  of  the  interior,  as  soon 
as  practicable  after  the  passage  of  the  act 
to  make  out  an  accurate  list  and  plats  of  such 
lands,  and  transmit  the  same  to  the  governor 
of  the  state,  and  at  the  request  of  the  latter 
^cause  a  patent  to  be  issued  to  the  state  there- 
for; and  on  that  patent  the  fee  simple  to  said 
lands  shall  vest  in  the  said  state";  the  pro- 
ceeds of  the  lands,  whether  from  sale  or  by 
direct  appropriation  in  kind,  to  be  applied  ex- 
clusively, as  far  as  necessaiy,  to  the  purpose 
of  reclaiming  the  lands  by  means  of  the  lev- 
ees and  drains.  By  the  third  section  it  waSet 
provided  that  **in  making  out  a  list  and  plats  g 
of  the  land  aforesaid  all* legal  subdivisions** 
the  greater  part  of  which  is  'wet  and  unfit  for 
cultivation,'  shall  be  included  in  said  list  and 
phits;  but  when  the  greater  part  of  a  sub- 
division is  not  of  that  character,  the  whole  of 
it  should  be  excluded  therefrom."  9  Stat 
519. 

The  legislature  of  Iowa,  by  an  act  passed 
February  5,  1851,  authorized  the  commission- 
er 00  the  state  land  office  to  take  steps  nec- 
essary to  securo  to  the  state  the  lands  granted 
by  the  above  act  To  that  end,  the  commis- 
sioner, having  reason  to  believe  there  were 
any  tracts  of  swamp  land  within  the  state 
not  reported  as  such  by  the  United  States  sui^ 
veyor,  sufficient  to  Justify  a  more  particular 
examination,  was  to  direct  the  county  sur- 
veyor of  any  county  in  which  the  lands  were 
located  **to  make  the  examination,  and  pro* 
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Tide  the  prooflB  necessary  to  secure  sndi  lands 
to  the  state,  a  list  of  which  shall  be  returned 
to  the  laud  commissioner  or  the  authority  actp 
ing  in  that  capacity,  verified  by  affldayit," 
etc.     Laws  Iowa.  1850-51,  p.  1G9,  c.  69. 

By  a  subsequent  statute  of  Iowa,  passed 
January  13.  1853.  the  swamp  and  oyerflowed 
lands  granted  to  the  state  by  the  act  of  1850 
were  granted  '*to  the  counties  respectively  in 
which  the  same  may  lie,  or  be  situated,  for  the 
purpose  of  constructing  the  necessary  levees 
and  drains,  to  reclaim  the  same— and  the 
balance  of  said  lands,  if  any  there  be  after 
the  same  are  reclaimed  as  aforesaid,  shall  be 
applied  to  the  building  of  roads  and  bridges, 
when  necessary,  through  or  across  said 
lands,  and  If  not  needed  for  this  purpose,  to 
be  expended  in  building  roads  and  bridges 
within  the  county."  The  same  act  provided 
that  whenever  "it  shall  appear  that  any  of  the 
lands  granted  to  the  state  by  the  aforesaid 
act  of  congress,  shall  have  been  sold  by  the 
United  States  since  the  passage  of  that  act. 
It  shall  be  lawful  for  the  said  counties  to  con- 
vey said  lands  to  the  purchasers  thereof." 
It  also  provided  that  in  all  the  counties  where 
the  county  surveyor  had  made  no  examina- 
tion and  report  of  the  swamp  lands  within  his 
county,  in  compliance  with  the  instructions 
from  the  governor,  the  county  court  should 
appoint  some  competent  person,  who  should 
proceed  ''to  examine  said  lands,  and  make 
8due  report,  and  plats,  upon  which  the  topog- 
SPraphy  of  the*country  shall  be  carefully  not- 
ed, and  the  places  where  drains  or  levees 
ought  to  be  made,  mailed  on  the  said  plats, 
to  the  county  courts  respectively,  which 
courts  shall  transmit  to  the  proper  officers, 
lists  of  all  said  swamp  lands  in  each  of  the 
counties  in  order  to  procure  the  proper  rec- 
ognition of  the  same,  on  the  part  of  the 
United  States,  which  lists,  after  an  acknowl- 
edgment of  the  same  by  the  general  govern- 
ment, shall  be  recorded  in  a  well-bound  book 
provided  for  that  purpose,  and  filed  among 
the  records  of  the  county  court"  Laws  Iowa, 
1S52,  p.  29,  c.  12. 

By  an  act  passed  January  25. 1855,  the  gov- 
ernor of  Iowa  was  authorized  and  empower- 
ed to  draw  from  the  treasury  of  the  United 
States  all  moneys  arising  from  the  disposi- 
tion of  the  swamp  lands  of  Iowa  by  the  gov- 
ernment of  the  United  States.  The  same  act 
provided:  "(3)  That  the  governor  is  hereby 
authorized  to  adopt  such  measures  as  to  him 
may  seem  expedient,  to  provide  for  the  selec- 
tion of  the  swamp  lands  of  this  state,  and  to 
secure  to  the  state  the  title  to  the  same,  and 
al5o  for  the  selection  in  the  name  of  the  state, 
[of]  other  lands,  in  lieu  of  such  swamp  lands 
as  may  have  been  or  may  hereafter  be  enter- 
ed with  warrants:  provided,  that  the  provi- 
sions of  this  act  shall  not  be  cfnstrued  to  ap- 
ply to  any  swamp  lands  which  have  already 
been  selected  by  any  organized  county  of  this 
Ktate  under  the  provisions  of  any  previous 
law:  and  provided  further,  that  this  act  shall 
not  btf  construed  to  impair  the  rights  of  the 


counties  of  this  state  to  any  swamp  lands 
withhi  said  countiefl  under  the  proilfllong  of 
any  law  in  force  in  relation  to  the  same,  and 
that  the  selections  made  by  the  organized 
counties  shall  be  reported  by  the  governor  to 
the  authorities  at  Washington."  Laws  Iowa, 
1854-56,  p.  261,  c.  138;  Bevision  lowm  1860, 
p.  154.  c  47,  art  4. 

By  another  act,  also  passed  January  26, 
1855.  amendatory  of  the  act  of  January  13, 
1853,  it  was  provided:  "Section  L  That  no 
swamp  or  overflowed  lands  granted  to  the 
state,  and  situate  in  the  present  unorganized 
counties,  shall  be  sold  or  disposed  of  till  the 
title  to  said  lands  shall  be  perfected  In  the 
state,  whereupon  the  title  to  said  lands  shall  ^ 
be  transferred  to  the  said  counties  where  g 
they  are  situated:  provided,  that^sald  conn-* 
ties  shall  refund  to  the  state  the  expenses  in- 
curred in  selecting  said  lands,  under  the  pro- 
visions of  an  act  of  the  general  assembly,  an* 
thorizing  the  governor  to  cause  said  lands  to 
be  surv^ed  and  selected,  with  ten  per  cent 
interest  thereon.  Bach  county  to  refund  its 
proportional  anK>unt  of  said  expenses.^'  Laws 
Iowa,  1864-66»  p.  173,  c  110;  Bevision  Iowa 
1860,  p.  154,  c  47,  art  5. 

It  appears  that  in  1856  the  county  court  of 
Calhoun  county  appointed  Charles  Amy  to  se- 
lect and  surv^  the  swamp  lands  In  that 
county,  in  accordance  with  the  provisions  of 
the  above  act  of  January  13, 1868. 

This  was  after  the  passage  by  congress  of 
the  railroad  act  of  May  16,  1866;  granting 
hinds  to  the  state  of  Iowa  to  aid  in  the  con- 
struction of  certain  railroads  In  that  state. 
11  Stat  9,  c  28.  By  that  act  there  was 
granted  to  Iowa,  to  aid  In  the  construction  of 
railroads,  among  them  a  railroad  from  Du- 
buque to  Sioux  City,  with  a  branch,  every 
alternate  section  of  land,  designated  Iqr  odd 
numbers,  for  six  sections  in  width  on  each 
side  of  the  respective  roads  named  by  coii- 
gress.  If  it  appeared  at  the  time  the  route 
of  a  road  was  definitely  fixed  that  the  United 
States  had  sold  any  of  the  sections  or  parts 
of  sections  granted,  or  that  the  right  of  pre- 
emption had  attached  to  the  same,  then  the 
state,  ''subject  to  the  approval  of  the  secre- 
tary of  the  interior,"  was  entitled  to  select 
other  lands  nearest  to  the  sections  granted  to 
supply  the  deficiency.  But,  it  was  declared: 
"That'  any  and  all  lands  heretofore  reserved 
to  the  United  States,  by  any  act  of  congress, 
or  in  any  other  manner  by  competent  au- 
thority, for  the  purpose  of  aiding  in  any  ob- 
ject of  internal  improvement,  or  for  any  other 
purpose  whatsoever,  be,  and  the  same  are 
hereby,  reserved  to  the  United  States  from 
the  operation  of  this  act,  except  so  far  as  it 
may  be  found  necessary  to  locate  the  routes 
of  said  railroads  through  such  reserved  lands, 
in  which  case  the  right  of  way  only  shall  be 
granted,  subject  to  the  approval  of  the  presi- 
dent of  the  United  States." 

The  above  act  of  May  15,  1856,  with  its 
provisions  and  restrictions,  was  accepted  By 
the  state  by  an  act  approved  July  14,  1856^ 
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8  and  the  lands,  interests,  rights,  powers,  and 
f  prlTileges^franted  by  congress,  so  far  as  they 
related  to  the  proposed  road  from  Dubuque 
to  Sioux  City,  were  granted  and  transferred 
to  the  Dubuque  &  Pacific  Railroad  Company, 
to  aid  in  the  construction  of  Its  railroad  and 
branch,  subject  to  the  conditions  and  Incum- 
brances prescribed  by  congress.  These  lands 
were  transferred  to  the  railroad  company  up- 
on the  express  condition  that,  if  it  did  not 
complete  and  equip  a  given  number  of  miles 
of  its  road  within  a  named  time,  and  its  en- 
tire line  on  or  before  such  certain  date,  then 
the  state  might  resume  all  rights  to  the 
lands  so  granted  and  remaining  undisposed 
of  by  the  company.  Revision  Iowa  I860,  p. 
215,  c.  55,  art  2. 

By  a  supplementary  act,  passed  January 
28, 1857,  the  companies  obtaining  the  benefits 
of  the  act  of  congress  of  1856,  and  of  the  act 
of  the  Iowa  legislature  of  July  14,  1866,  were 
authorized  to  make  such  disposition,  by  mort- 
gage or  deed  of  trust,  of  the  lands  granted  by 
the  act  of  1855,  as  might  be  deemed  proper  to 
secure  construction  bonds  necessary  for  the 
completion  of  their  roads;  such  mortgage  or 
deed  of  trust  to  be  a  binding  and  valid  lien 
upon  all  the  property  mentioned  therein.  In- 
cluding rolling  stock,  and  the  purchasers  un- 
der a  trustee's  sale  or  foreclosure  of  mort- 
gage to  have  and  enjoy  all  the  rights  of  a  pur- 
chaser on  execution  sale.  Revision  Iowa 
1860,  p.  222,  c.  55,  art  5. 

It  was  stipulated  by  the  parties  that  the 
lands  in  controversy  "are  within  the  limits 
of  the  railroad  grant  of  May  15,  1856,  to  aid 
In  building  a  railroad  from  Dubuque  to 
Sioux  City,  and  were  earned  by  the  building 
of  said  road  If  they  were  subject  to  said 
grant;  and  that  the  various  defendants  hold 
by  apt  and  sufficient  conveyance  all  the  title 
and  interest  in  said  lands  which  passed  un- 
der and  by  said  grant,  if  any  title  or  interest 
did  pass  thereunder  or  thereby."  This,  of 
course,  implies  that  the  railroad  company  per- 
formed all  the  conditions  prescribed,  in  ref- 
erence to  these  Lmds,  either  by  the  act  of 
congress  of  May  15,  1S5G,  or  by  the  acts  of 
the  Iowa  legislature. 

It  appears  in  evidence  that  the  lands  In 
controversy  and  other  lands  were  certified  to 
the  state  by  the  general  land  office  of  the 
©United  States,  under  date  of  December  25, 
!Pl858,*as  lands  within  the  six-mile  or  place 
limits  defined  by  the  act  of  congress  of  May 
15,  1856,  "being  the  vacant  and  unappropri- 
ated lands  in  the  alternate  sections  designat- 
ed by  odd  numbers,  for  six  sections  In  width 
on  each  side  of  the  Dubuque  and  Pacific  Rail- 
road and  branch  within  the  state  of  Iowa." 
Tlie  lists  of  those  tracts  were  first  submitted 
by  the  commissioner  of  the  general  land  of- 
fice "for  the  approval  of  the  secretary  of  the 
interior,  in  accordance  with  the  requirements 
of  the  said  act  of  May  15.  1856.  subject  to  all 
its  conditions  and  to  any  valid  interfering 
rights  which  may  exist  to  any  of  the  tracts 
embraced  in  the  foregoing  list"    The  certifi- 


cate of  December  25,  1858^  was  Indorsed  tqr 
the  secretaiy  of  the  interior,  *' Approved,  sub- 
ject to  the  condltloDS  and  rights  aboye  men- 
tioned." 

It  was  further  stipulated  in  this  case  that 
"all  of  the  lands  in  controversy  were  selected 
by  duly  authorized  and  appointed  agents  of 
Calhoun  county  as  swamp  lands  under  the 
act  of  congress  of  September  28,  1850,  and 
reported  the  same  to  the  county  court  of  Oal- 
houn  county  September  30,  1858." 

On  the  27th  of  March,  1860,  the  surveyor 
general  for  the  state  of  Iowa  certified  that 
the  lists  of  lands  that  had  been  selected  by  the 
county  surveyors  or  state  locating  agents  as 
swamp  lands  had  been  carefully  compared 
with  field  notes,  plats,  and  other  evidence  on 
file  in  his  office,  and  "by  the  affidavits  of 
said  county  surveyors  or  state  locating  agents 
it  appears  that  the  greater  part  of  each  small- 
est legal  subdivision  of  the  lands  embraced  In 
said  list  Is  swampy,  or  subject  to  such  over- 
flow as  to  render  the  same  unfit  for  cultlya- 
tlon,  and  is  therefore  of  the  character  con- 
templated by  the  act  of  28th  of  September, 
1850."  The  list  was  indorsed  in  the  general 
land  office,  "Received  with  the  surveyor  gen- 
eral's letter  of  March  27,  1860." 

The  list  of  the  lands  selected  In  the  man- 
ner above  stated  by  the  agent  of  Calhomi 
county,  together  with  a  letter  from  the  com- 
missioner of  the  general  land  office,  dated  . 
February  12,  1874  (this  date  is  erroneously 
stated  In  the  record  to  be  1884),  was  rec^ved 
at  the  local  land  office  at  Des  Mohies,  Iowa,  on^ 
the  18th  day  of  February,  1874.  g 

*It  does  not  appear  that  the  secretary  of  the* 
Interior  ever  took  any  action  In  respect  to 
the  lists  made  by  the  agent  of  Calhoun  coun- 
ty of  lands  selected  by  hhn  as  swamp  lands, 
nor  that  the  state  or  the  county,  nor  any  one 
claiming  under  the  county,  ever  directly 
sought  any  action  by  the  general  land  office 
or  by  the  secretary  of  the  interior  in  respect 
of  such  selections. 

It  should  be  here  stated  that  on  the  12th  day 
of  December,  1861,  a  written  contract  was 
made  between  the  county  of  Calhoun,  Iowa, 
and  the  American  Emigrant  Company,  in  re- 
lation to  the  swamp  and  overflowed  lands  hi 
that  county.  Subsequently,  in  1863,  the  coun- 
ty conveyed  to  the  company,  subject  to  the 
provisions  of  the  swamp-land  act  of  1850,  the 
lands  in  controversy  and  other  lands,  upon 
certain  conditions,  which  It  is  unnecessary  to 
set  forth.  S 

*In  the  light  of  these  facts  and  of  the  federal? 
and  state  legislation  relating  to  the  matters  in 
controversy,  we  proceed  to  the  consideration 
of  the  questions  presented  for  our  determina- 
tion. 

As  the  railroad  act  of  1856  excepted  from 
its  operation  M  lands  theretofore  reserved  to 
the  United  States  by  any  act  of  congress,  or 
in  any  other  manner  by  competent  authority, 
for  any  purpose  whatever,  the  certification  to 
the  state  by  the  department  of  the  Ulterior  of 
the  lands  In  controversy  as  having  Inured,  un- 
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der  the  railroad  act  of  May  15,  1856,  to  the 
state  for  the  benefit  of  the  Dubuque  St  Pa- 
cffie  Railroad  Compaziy,  was  unauthorized  If 
at  the  date  of  the  swamp-land  act  of  1850  the 
lands  were  swamp  and  overflowed  lands, 
whereby  they  were  unfit  for  cultivation;  for 
lands  of  thai  character  were  expressly  reserv- 
ed from  the  operation  of  the  railroad  grant  of 
1856.  If  they  were  not  granted  to  the  state 
tcr  the  benefit  of  the  railroad  company,  be- 
cause previously  granted  to  the  state  as 
swamp  and  overflowed  lands,  they  could  not 
proi>erly  have  been  certified  or  transferred  to 
the  state  to  be  applied  In  aid  of  the  construc- 
tion of  the  railroad*  McCormick  v.  Hayes, 
150  U.  S.  832,  338, 16  Sup.  Ot  87. 

But  it  Is  equally  true  that  the  act  of  1850 
made  It  the  duty  of  the  secretary  of  the  In- 
terior, as  soon  as  practicable  after  the  pas- 
sage of  that  act,  to  make  out  an  accurate  list 
and  plats  of  the  swamp  and  overflowed  lands 
granted  to  any  state,  and  transmit  them  to 
the  executive  of  such  state^  '*and  at  the  re- 
quest of  said  governor  cause  a  patent  to  be 
Issued  to  the  state  therefor;  and  on  that  pat- 
ent the  fee  simple  to  said  lands  shall  vest  in 
said  state,"  subject  to  the  disposal  of  its  legis- 
lature. WhUe,  therefore,  as  held  In  many 
cases,  the  act  of  1850  was  in  preesentl,  and 
gave  an  Inchoate  titie,  the  lands  needed  to  be 
identified  as  lands  that  passed  under  the  act; 
which  being  done,  and  not  before,  the  title  be- 
came perfect  as  of  the  date  of  the  granting 
set.  Wright  ▼.  Roseberry,  121  U.  S.  488, 
4M.  7  Sup.  Ct  965  et  seq.;  Tubbs  v.  WUhoIt, 
Sl38  U.  8.  134,  137,  11  Sup.  Gt.  279;  Chandler 
?v.  •Mining  Co.,  149  U.  a  79,  91,  13  Sup.  Ct. 
788.  So,  in  Ehrhardt  v.  Hogaboom,  115  U.  S. 
67,  68,  5  Sup.  Ct  1157:  "In  French  v.  Fyan, 
93  U.  S.  169,  this  court  decided  that  by  the 
second  section  of  the  swamp-land  act,  the 
power  and  duty  devolved  upon  the  secretary 
of  the  interior,  as  the  head  of  the  department 
which  admlnistesed  the  affairs  of  the  public 
lands,  of  determining  what  lands  were  of  the 
description  granted  by  that  act,  and  made  his 
ofltee  the  tribunal  whose  decision  on  that  sub- 
ject was  to  be  controlling."  The  identification 
of  lands  as  lands  embraced  by  the  swamp- 
land act  was,  therefore,  necessary  before  the 
state  could  claim  a  patent  or  exercise  abso- 
lute control  of  them. 

In  McCormick  v.  Hayes,  above  cited,  it  ap- 
peared that  the  secretary  of  the  interior,  pro- 
ceeding under  the  railroad  act  of  May  15, 
1856,  had  certified  certain  lands  as  inuring  to 
Iowa  under  that  act.  It  was  insisted  in  that 
case  that  the  lands  were  covered  by  the  act  of 
1850,  and  therefore  that  they  were  improp- 
erly certified  under  the  railroad  act  of  1856; 
a  fact  which,  it  was  contended,  could  be  es- 
tablished by  paroi  evidence,  so  as  to  fix  the  ti- 
tle in  certain  parties,  independently  of  any 
action  that  may  have  been  tcflcen  by  the  in- 
terior department  upon  the  subject.  The  pre- 
cise nature  of  that  case  is  shown  by  this  ex- 
tract from  the  opinion  of  the  court:  **The 
controlling  question,  therefore,  in  this  case,  so 


far  as  the  plaintiff  Is  concemed,~4nd  h«  must 
recover  upon  the  strength  of  his  own  title, 
even  if  that  of  the  defendant  be  defective,— is 
whether,  under  the  circumstances  disclosed  by 
the  record,  the  particular  lands  in  controversy, 
in  the  absence  of  any  selection  and  certifica- 
tion of  them  by  the  United  States  to  the  state, 
under  the  swamp-land  act,  can  be  shown  by 
parol  testimony  to  have  been  in  fact,  at  the 
date  of  that  act,  swamp  and  overflowed 
lands.  Congress  having  made  It  the  duty  of 
the  secretary  of  the  interior  to  make  out  ac- 
curate lists  and  plats  of  the  lands  embraced 
by  the  swamp-land  act,  and  transmit  the  same 
to  the  governor  of  the  state,  and,  at  the  re- 
quest of  the  latter,  to  cause  a  patent  to  be  is- 
sued to  the  state  therefor)  and  having  provid-  ^ 
ed  that  *on  that  patent  the  fee  simple  to  saidg 
lands  shall  vest  in  said  state  subject  to*the* 
disposal  of  the  legislature  thereof,'  did  the 
title  vest  In  the  state,  by  virtue  alone,  and 
immediately  upon  the  passage,  of  the  act, 
without  any  selection  by  or  under  the  direc- 
tion of  the  department  of  the  interior,  so  that 
the  state's  grantees  could  maintain  an  ac- 
tion to  recover  the  possession  of  them?" 

In  determining  that  question  this  court,  aft- 
er an  extended  review  of  former  decisions, 
thus  stated  (pages  346,  347, 159  U.  S.,  pages  42, 
43,  16  Sup.  Ct)  its  conclusions:  '"The  case 
before  us  is  not  like  that  of  Railroad  Ca  v. 
Smith  [9  WalL  95],  in  which,  as  subsequently 
explained  in  French  v.  Fyan,  It  was  shown 
that  there  was  an  absolute  neglect  of  duty  on 
the  part  of  the  interior  department,  in  that  it 
neither  made  nor  would  make  any  selection  of 
lists  whatever,  and  therefore  there  was  no 
action  by  that  department  that  could  be  re- 
lied on  as  a  determination  of  the  question 
whether  the  particular  lands  then  in  dispute 
were  or  were  not  embraced  by  the  swamp- 
land act.  That  case  was  exceptional  in  its  cir- 
cumstances, and  seemed  to  Justify  the  deci- 
sion rendered,  in  order  to  prevent  a  total  fall- 
iu*e  of  Justice,  arising  from  the  unexplained 
neglect  of  the  land  department  to  perform  the 
duty  imposed  by  the  act  of  1850.  What  was 
said  in  French  v.  Fyan  shows  that  this  court 
not  only  so  regarded  the  previous  case,  but  it 
was,  in  effect,  said  that  the  ruling  in  Railroad 
Co.  V.  Smith,  was  not  to  be  ectended  to  any 
case  in  which  the  land  department  had  taken 
action,  or  made  a  decision  or  determination 
under  the  swamp-land  act"  Again,  and  in 
reference  to  the  certification  of  lands  under 
the  railroad  act  of  1856:  'Twice  the  land  de- 
partment certified  these  lands  to  the  state  as 
inuring  to  it  under  the  railroad  land  grant 
act  and  it  does  not  appear  that  the  state  has 
ever  questioned  the  correctness  of  that  certi- 
fication, or  applied  to  the  secretary  of  the  in* 
terior  for  a  re-examinatlon  as  to  the  character 
of  the  lands.  •  •  •  Upon  the  authority  of 
former  adjudications,  as  well  as  upon  princi- 
ple, it  must  be  held  that  parol  evidence  is  in- 
admissible to  show,  in  opposition  to  the  con- 
current  action  of  federal  and  state  officers 
having  authority  in  the  premises,  that  thess 
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^  lands  were,  In  fact,  at  the  date  of  the  act  of 
g  1850,  swamp  and  overflowed  grounds,  which 
♦  should  have  been  embraced»by  Linn  county  In 
Its  selection  of  land  of  that  character,  and 
withheld  from  the  state  as  lands  granted  ex- 
pressly in  aid  of  railroad  construction  within 
its  limits." 

One  of  the  prior  adjudications  referred  to 
in  McCormicli  v.  Hayes  was  Chandler  v.  Min- 
ing Co.,  149  U.  S.  79,  88,  80,  92,  13  Sup.  Ct. 
798.  In  that  case  the  plaintiff  claimed  title 
under  the  swamp-land  act  of  1850;  the  de- 
fendant under  an  act  of  congress  of  1852, 
granting  public  lands  to  Michigan  in  aid  of 
the  construction  of  a  ship  canal  around  the 
Falls  of  St.  Mary.  The  lands  there  in  con- 
troversy were  not  Included  In  swamp-land 
selections  under  the  act  of  1850,  but  were  In- 
cluded in  selections  under  the  canal  grant  of 
1852.  Referring  to  Wright  v.  Roseberry,  121 
U.  S.  488,  7  Sup.  Ct  »85,  in  connection  with 
previous  cases,  this  court,  speaking  by  Mr. 
Justice  Jackson,  said:  **Under  the  principle 
announced  in  that  case,  and  under  the  fore- 
going facts  in  the  present  caae,  it  would  seem 
that  there  had  been  such  affirmative  action 
on  the  part  of  the  secietaiy  of  the  interior 
in  identifying  the  lands  in  this  particular 
township,  containing  the  lands  in  controvert 
By»  as  would  amount  to  an  identification  of 
the  lands  therein,  which  pass  to  the  state  by 
the  swamp-land  grant,  and  that  the  s^ection 
by  the  state  of  the  demanded  premises  under 
the  canal  grant  of  1852,  with  the  approval  of 
the  secretary  of  the  interior,  and  the  certifi- 
cation of  the  department  to  the  state  that 
they  were  covered  by  the  latter  grant,  may 
well  be  considered  such  an  adjudication  of 
the  question  as  should  exclude  the  introduc- 
tion of  parol  evidence  to  contradict  it  The 
exclusion  of  the  land  in  dispute  from  the 
swamp  land  selected  and  patented  to  the 
state,  and  its  inclusion  in  the  selection  of  the 
state  as  land  coming  within  the  grant  of 
1852,  with  the  approval  of  such  selection  by 
the  interior  department,  and  the  certification 
thereof  to  the  state,  operated  to  pass  the  title 
thereto  as  completely  as  could  have  been  done 
by  formal  patent  (Frasher  v.  O'Connor,  115 
U.  S.  102,  5  Sup.  Ct  1141),  and,  being  fol- 
lowed by  the  state's  conveyance  to  the  canal 
company,  presented  such  official  action,  and 
such  documentary  evidence  of  title,  as  should 
not  be  open  to  question  by  parol  testimony 
at  law.  Under  the  facts  of  this  case  we  are 
^  of  opinion  that  the  plaintiff  in  error  could  not 
g  properly  establish  by  oral  evidence  that  the 
•  laDd  in  ^dispute  was  in  fact  swamp  land,  for 
the  purpose  of  contradicting  and  invalidating 
the  department's  certification  thereof  to  the 
state,  and  the  latter's  patent  to  the  canal 
company." 

These  decisions  give  much  greater  weight 
to  the  action  of  the  land  department  in  certi- 
fying the  lands  in  dispute  under  the  railroad 
grant  of  1856  than  was  done  by  the  judgment 
below. 
The  emigrant  company  lays  much  stress  up- 


on that  clause  of  the  railroad  act  of  1866 
exempting  from  its  operation  all  lands  pre- 
viously reserved  by  the  United  Slates  for  any: 
purpose.  And  upon  this  foundation  It  rests 
the  contention  that  no  lands  embraced  by  the 
swamp-land  act  of  1860  coold,  under  any  cir- 
cumstances, be  withdrawn  by  the  land  de- 
partment from  its  operation,  and  certified  to 
the  state  under  the  railroad  act  of  1856.  ms 
contention  assumes  that  the  lands  in  contie- 
versy  were,  within  the  meaning  of  the  act  of 
1850,  swamp  and  overfiowed  lands.  But  tint 
fact  was  to  be  determined,  in  the  first  In- 
stance, by  the  secretary  of  the  Interior.  It 
belonged  to  him  primarily  to  Idmtify  sH 
lands  that  were  to  go  to  the  state  under  tlie 
act  of  1850.  When  he  made  snch  Idendflea- 
tion,  then,  and  not  before,  the  state  was  enti- 
tled to  a  patent,  and  **on  such  patent"  the  fee- 
shnple  tltte  vested  in  the  state.  The  staters 
title  was  at  the  outset  an  Inchoate  one^  and 
did  not  become  perfect  as  of  the  date  of  Urn 
act  until  a  patent  was  Issued. 

But  it  Is  equally  dear  that  when  the  secr^ 
tary  of  the  interior  certified  in  1868  that  the 
lands  in  controversy  inured  to  the  state  under 
the  railroad  act  of  1866,  he,  in  effect,  decided 
that  th^  were  not  embraced  by  the  swami>> 
land  act  of  1860.  This,  perhaps,  fomlshes  an 
explanation  not  only  of  the  tnet  that  no  ac- 
tion was  taken  up<Mi  the  report  filed  in  ttm 
general  hmd  office  in  1860  showing  that  tlie 
agent  of  Calhoun  county  had  selected  tbesa 
lands  as  swamp  and  overflowed  lands,  but 
of  the  further  fact  that,  so  far  as  this  recofd 
discloses,  the  attention  of  the  secretary  of 
the  Interior  was  never  directly  called  by  the 
county  to  any  claim  by  it,  under  the  act  «f 
1850,  to  the  lands  certified  under  the  rallioadio 
act  of  1856.  Nor  does  it  appear  that  tbeg 
American  Emigrant  Company,* whose  original* 
contract  with  the  county  was  made  in  IStSL, 
ever  questioned  before  the  land  department 
the  validity  of  the  secretary's  certification  la 
1858  of  these  lands  as  passing  to  the  state 
under  the  act  of  1856,  or  asserted  a  claim  tD 
them,  until  it  brought  this  suit,  in  1877,  neaily 
20  years  after  that  officer  certified  them  to 
the  state  under  the  railroad  act  And  It  Is 
significant  that  this  action  of  the  interior  d»> 
partment  does  not  seem  ever  to  have  been 
called  In  question  by  the  state. 

The  case,  then,  is  this:  In  1858»  the  secie- 
taiy  of  the  interior  decided  that  the  lands  In 
controversy  inured  to  the  state  under  the 
railroad  act  of  1856,  and,  if  that  decision  was 
correct,  then  they  were  not  reserved  from  the 
operation  of  that  act  by  the  swamp-land  act 
of  1850.  The  state  was  entitled  to  the  lands 
either  under  the  act  of  1850  or  under  that  of 
1856.  It  was  open  to  it,  before  accepting  the 
lands  under  the  railroad  act,  to  insist  that  they 
passed,  under  the  act  of  1850,  as  swamp  and 
overflowed  lands.  No  such  chilm  was  made. 
The  state— ^he  party  primarily  interested,  and 
with  whom  the  land  department  directly  dealt 
—accepted  the  lands  under  the  act  ot  1866^ 
and  therefore  not  as  inuring  to  it  as  swaxogpi 
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and  OYerflowed  lands,  within  the  meaning  of 
the  act  of  1890;  and,  as  just  stated,  has  never 
repudiated  its  action  of  1868,  nor  sought  to 
have  reopened  the  question  necessarily  in- 
volved in  the  action  of  the  secretary  when 
he  certified  the  lands  to  the  state  under  the 
act  of  1856. 

It  would  seem  that,  upon  every  principle  of 
justice,  the  action  of  the  secretary  of  the  in* 
terior  in  certifying  these  lands  to  the  state 
under  the  act  of  1866  should  not  be  disturb- 
ed. The  fact  that  his  certification  was  made 
subject  **to  any  valid  interfering  rights  which 
may  exist  to  any  at  the  tracts'*  embraced  in 
his  ceiUflcate  does  not  affect  this  conclusion. 
That  reservation  could  not  have  referred 
to  any  rights  which  the  state  acquired  or 
could  have  asserted  under  some  other  act  of 
congress  than  that  of  1856.  Certainly  it  was 
not  intended  by  the  Interior  department  to 
certify  the  lands  under  the  railroad  act  of 
1856  subject  to  the  right  of  the  state,  while 
^holding  them  under  that  certificate,  to  daim 
gtliem  under  some  other  and  prior  act.  The 
•  action  of  the  department  in  ISSS^was  intend- 
ed to  be  final,  as  between  the  United  States 
and  the  state,  in  respect  of  the  lands  then 
certified  as  railroad  lands.  If  the  state  con- 
sidered the  lands  to  be  covered  by  the 
swamp-land  act,  its  duty  was  to  surrender 
the  certlflcate  issued  to  it  under  the  railroad 
act.  It  could  not  take  them  under  one  act, 
and,  while  holding  them  under  that  act,  pass 
to  one  of  its  counties  the  right  to  assert  an 
Interest  In  them  under  another  and  different 
act 

Are  those  in  this  action  who  claim  under 
the  state  and  under  the  act  of  1850  in  any 
better  condition  than  the  state?  Can  they  be 
heard  to  question  the  action  of  the  land  de- 
partment in  1858,  If  the  state  is  estopped 
from  80  doing?  We  have  seen  that  the  coun- 
ty of  Calhoun  made  a  written  agreement  in 
1861  with  the  American  EmlgFant  Company 
relating  to  swamp  and  overflowed  lands. 
But,  If  no  such  agreement  had  been  made, 
would  the  county  be  heard  to  say  that  the 
land  department  erred,  as  matter  of  fact, 
when,  in  1858,  it  decided  that  these  lands 
passed  to  the  state  under  the  railroad  act? 
Would  the  creature  of  the  state  be  permit- 
ted to  say  what  its  creator  was  estopped 
from  saying?  The  county  of  Calhoun  is  a 
mere  political  subdivision  of  the  state,  creat- 
ed for  the  state's  convenience,  and  to  aid 
In  carrying  out,  within  a  limited  territory, 
the  policy  of  the  state.  Its  local  government 
can  have  no  will  contrary  to  the  will  of  the 
state,  and  It  is  subject  to  the  paramount  au- 
thority of  the  state,  in  respect  as  well  of  its 
acts  as  of  its  property  and  revenue  held  for 
public  purposes.  The  state  made  it,  and 
could,  in  its  discretion,  unmaJce  it,  and  ad- 
minister such  property  and  revenue  through 
other  Instrumentalities.  Jefferson  County  v. 
Ford,  4  G.  Greene,  3G7,  370;  Soper  v.  Henry 
Co.,  26  Iowa,  264.  267;  State  of  Maryland 
r.  Baltimore  &  O.  It  Co.,  3  How.  534,  550; 
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U.  S.  V.  Railroad  Co.,  17  Wall.  322,  329;  Ham- 
ilton County  Com'rs  v.  Mlghels,  7  Ohio  St. 
100, 118;  Askew  v.  Hale  County,  64  Ala.  639, 
640;  1  DilL  Mun.  Corp.  SS  22,  23,  5^71,  in« 
elusive,  and  authorities  there  cited;  Aug.  & 
A.  Corp.  S  31. 

It  would  seem  to  be  clear  that  the  relations^ 
of  the  county  and  the  state  are  such  that  theg 
action  of  the  latter  in*aecepting  the  lands  in* 
controversy  under  the  railroad  act  was  bind- 
ing upon  the  county  of  Calhoun,  as  one  of 
the  governmental  agencies  of  the  state;  and 
that  the  county  could  not,  after  such  accept- 
ance, claim  these  lands  as  swamp  and  over- 
flowed lands,  or,  by  assuming  to  dispose  of 
them  as  lands  of  that  character,  pass  to  the 
purchaser  the  right  to  raise  a  question  which, 
in  view  of  its  subordination  to  the  state,  it 
was  estopped  from  raising.  We  are  of  opin- 
ion that  the  plaintiff  could  not,  by  any  agree- 
ment made  with  the  county  in  1861  or  after- 
wards, acquhre  any  greater  rights,  or  better 
position,  in  respect  of  these  lands,  than  the 
county  itself  had  after  the  certification  of 
them  in  1858  as  lands  inuring  to  the  state 
under  the  railroad  act  of  1856. 

When  the  equities  of  the  respective  parties 
are  considered,  the  view  we  have  expressed 
Is  much  strengthened  by  the  circumstance 
that  the  defendants  and  those  under  whom 
they  claim,  or  some  of  them,  have  paid  taxes 
upon  these  lands  ever  since  1862;  that  is,  for 
15  years  before  the  institution  of  this  suit  In 
1877. 

We  are  of  opinion  that  the  supreme  court 
of  Iowa  did  not  give  proper  effect  to  the  ac- 
tion of  the  Interior  department  in  1858.  It 
should  have  been  adjudged  that,  so  far  as 
the  lands  in  controversy  are  concerned,  the 
plaintiffs,  claiming  under  the  county  of  Cal- 
houn and  the  state,  as  well  as  under  the  act 
of  1850,  were  concluded  by  the  act  of  the 
secretary  of  the  interior  when  he  certified 
such  lands  as  inuring  to  the  state  under  the 
railroad  act  of  1856,  and  by  the  act  of  the 
state  in  accepting  and  retaining  the  lands 
under  that  act  Consequently,  the  suit  should 
have  been  dismissed  for  want  of  equity,  with 
costs  to  the  respective  defendants. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 


a64  u.  s. 
MAISH  et  al.  v.  TERRITORY  OF 
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(December  21,  1896.) 

No.  89. 

Delinquent  Taxes— Evidbncb  —  Jurisdiotion— 

Keassessmbnt— Mexican  Gbants— Tax  to  Pat 

Interest  on  Bonds  —  Fraud  of  AflssssoRS  — 

Valuation  of  Railroad  Property. 

1.  Where  a  party  in  proceedings  under  ReT.  St. 
Ariz.  1887,  §§  2684-2688,  to  collect  deUnquent 
taxes,  objects  to  the  entry  of  judgment  against 
Ills  property  because  the  ^'delinquent  list  as  pub- 
lished 18  not  a  copy  of  the  original,"  and  upon 
the  hearing  objects  to  the  admission  of  the  pub-, 
lished  list  m  evidence,  but  not  on  the  ground  thi^lp 
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the  original  Is  the  best  evidence,  and  does  not 
point  out  specifically,  as  required  by  the  statute, 
wherein  the  copy  differs  from  the  original,  it  will 
not  be  assumed  on  appeal  that  there  was  any 
variance  affecting  his  rights. 

2.  In  proceedings  under  Rev.  St.  Ariz.  1887, 
§§  2684-2688,  to  collect  delinquent  taxes,  if  ob- 
jections are  duly  made  to  the  entry  of  judprment 
against  any  property  included  in  the  delinquent 
list,  the  court  does  not  lose  jurisdiction  to  render 
such  judgment  by  taking  time  for  hearing  and 
considering  such  objections,  until  the  time  fixed 
for  the  sale  of  the  other  property  in  the  delin- 
quent list  has  expired. 

3.  The  provision  of  Rev.  St.  Aria.  1887.  §  2686. 
that  the  delinquent  list  "shall  be  prima  facie  evi- 
dence that  the  taxes  therein  are  due"  against  the 
property,  applies  to  all  the  taxes  included  in  the 
list,  whether  for  the  current  or  a  prior  year. 

4.  Sess.  Laws  Ariz.  1891,  p.  146,  §  1,  provides 
that  where  any  tax  or  assessment  upon  property 
Rubject  to  taxation  shall  be  set  aside  or  declared 
void  or  its  collection  enjoined  by  reason  of  irreg- 
ularity, error,  or  omission  in  the  proceedings, 
such  tax  may,  upon  order  of  the  board  of  supervis- 
ors, be  reassessed  within  four  years,  and  col- 
lected as  part  of  the  tax  for  the  current  year. 
Held,  that  a  resolution  of  the  board  of  supervisors 
reciting  the  failure  of  proceedings  to  collect  tax- 
es for  a  prior  year  by  reason  of  insufficient  pub- 
lication, and  directing  their  reassessment  and  in- 
sertion on  the  tax  roll  for  the  current  year,  to- 
gether with  the  delinquent  list  in  which  they 
were  so  included,  were  sufficient  to  show  that  the 
taxes  were  properly  charged  against  the  property, 
in  the  absence  of  any  evidence  to  the  contrary. 

5.  Under  a  statute  making  the  delinquent  tax 
list  prima  facie  evidence  tliat  the  taxes  therein 
are  due  against  the  property  assessed,  the  testi- 
mony of  a  single  witness  that  the  board  of  equal- 
ization increased  the  valuation  of  certain  proper- 
ty, there  being  no  evidence  that  this  was  done 
without  proof  of  value  or  due  notice  to  the  par- 
ties, is  not  sufficient  to  Impeach  the  assessment. 

6.  Objection  to  the  taxation  of  land  because  it 
is  an  unconfirmed  Mexican  grant  cannot  be  sus- 
tained where  it  is  not  shown  that  such  grant  is 
not  a  "perfect"  one,  the  equitable  title  to  which  is 
vested  in  the  taxpayer,  or  that  the  land  is  not  in 
his  possession,  and  covered  with  valuable  im- 
provements. 

7.  Upon  objection  that  a  portion  of  the  delin- 
quent taxes  were  levied  to  raise  money  to  pay  in- 
terest on  bonds  which  were  alleged  to  be  void  by 
reason  of  a  statute  prohibiting  the  county  from 
becoming  indebted  in  excess  of  4  per  cent,  of  the 
value  of  its  taxable  property,  it  was  sihown  that 
such  bonds  were  funding  bonds,  and  it  did  not  ap- 
pear that  they  were  not  merely  a  change  in  the 
form  of  an  indebtedness  incurred  prior  to  the 
statute.  Held,  that  such  objection  could  not  de- 
feat the  tax. 

8.  Proof  of  fraud  or  misconduct,  and  not  merely 
of  an  error  of  judgment,  on  the  part  of  an  assess- 
ing board,  is  necessary  to  warrant  setting  aside 
the  assessment. 

9.  The  fact  that  an  officer  of  a  railroad  com- 
pany declared  before  the  board  of  assessors  that 
the  company  would  pay  taxes  upon  a  certain  val- 
uation of  its  property,  but  would  resist  payment 
upon  a  higher  valuation,  is  not  sufficient  to  raise 
the  presumption  that  the  subsequent  conduct  of 
the  board  in  fixing  the  valuation  of  the  railroad 
property  at  the  rate  named  by  such  officer  was 
fraudulent. 

Appeal  from  the  Supreme  Court  of  the  Terrl- 

ciory  of  Arizona. 

•  •This  was  a  suit  commenced  In  the  district 
court  of  the  Flret  Judicial  district  of  the  ter- 
ritory of  Arizona,  sitting  In  and  for  the  coun- 
ty of  Pima,  to  recover  delinquent  taxes.  Sev- 
eral parties  were  included  as  defendants.  A 
decree  was  rendered  May  7,  15^92,  establishing 
the  taxes  and  foreclosing  the  tax  liens.    The 


appellants,  after  a  inotion  for  a  new  trial, 
carried  the  caae  to  the  supreme  oonrt  of  the 
territory,  by  which,  on  January  17,  1884,  the 
decree  was  affirmed  (37  Pac  S70),  and  there- 
upon an  appeal  was  taken  to  this  court 

These  Judicial  proceedings  to  collect  delin- 
quent taxes  were  authorized  by  statute.  Hev. 
St.  Ariz.  1887,  §§  2684-2(588.  The  first  of 
these  sections  provides  that  the  tax  collector, 
on  the  third  Monday  of  Decemt)er  in  each 
year,  shall  prepare  and  file  in  the  office  of  the 
county  treasurer  a  list  of  delinquent  taxes. 
Section  2685  requires  him,  on  or  before  the 
first  Monday  in  February  thereafter,  to  pub- 
lish such  delinquent  tax  list,  with  a  notice 
that  he  will  apply  to  the  district  court  of  the 
county  at  the  next  ensuing  term  thereof  for 
judgment  Section  ^^i'ie  directs  the  district 
attorney,  upon  the  completion  of  the  publica- 
tion, to  file  a  complaint  in  the  district  court 
setting  forth  the  fact  of  the  delinquent  list, 
its  publication  and  the  notice,  and  praying  for 
Judgment  and  decree  against  the  property  de- 
scribed in  said  list  for  the  taxes  assessed  there- 
on.    It  further  provides: 

**The  delinquent  list  shall  be  prima  facie  eyl- 
dence  that  the  taxes  therein  are  due  against 
the  propeny  described  in  said  list     Upon  said 
publication   and    advertisement    being   made^ 
and  the  filing  of  said  complaint  the  said  dis-o 
trict  court  shairacquire  full  and  complete  Ju-« 
risdiction  over  the  lands,  real  estate  and  prop- 
erty described  and  contained  in  said  delin- 
quent list  for  all  purposes  whatever  necessary 
to  enable  the  said  court  to  carry  out  the  pur* 
poses  and  intention  of  this  act." 

Section  2687  contains  certain  general  proTi- 
slons  in  reference  to  the  proceedings.  Section 
2688  is  as  follows: 

"The  court  shall  examine  said  list  and  If 
defense  (specifying  in  writing,  the  particular 
cause  of  objection)  be  offered  by  any  person 
interested  in  any  of  said  property,  to  the  en- 
try of  Judgment  against  the  same,  the  court 
shall  hear  and  determine  the  matter  in  a  sum- 
mary manner,  without  pleadings,  and  shall 
pronounce  Judgment  as  the  right  of  the  case 
may  be.  The  court  shall  give  Judgment  for 
such  taxes  and  special  assessments,  interests, 
penalties  and  costs  as  shall  appear  to  be  due, 
and  such  Judgment  shall  be  considered  as  a 
several  Judgment  against  each  parcel  of  prcH^h 
erty,  or  part  of  the  same,  for  each  kind  of 
tax  or  special  assessment  included  therein; 
and  the  court  shall  direct  the  clerk  to  make 
out  and  enter  an  order  for  the  sale  of  such 
property  against  which  Judgment  is  given, 
which  shall  be  substantially  in  the  following 
form." 

Charles  W.  Wright  for  appellants.  Wm. 
H.  Barnes,  for  appellee. 

Mr.  Justice  BUBWER,  after  stating  the 
facts  In  the  foregoing  language,  delivered  th» 
opinion  of  the  court. 

The  statute,  as  will  be  seen,  authorizes  any 
one  interested  in  any  of  the  property  to  defenil 
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tsalnst  the  taxes  aoagbt  to  be  charged  there- 
on, ^'spedfyins  in  writing,  the  particular  cause 
of  ohjection,"  and  reqnh^s  the  court,  when 
such  defense  la  made,  u>  "hear  and  determine 
the  matter  hi  a  summary  manner,  without 
pleadings,"  and  to  "pronounce  judgment  as 
the  right  of  the  case  may  be."  The  statute 
also  provides  that  the  delinquent  tax  list  is 
prima  facie  evidence  that  the  "taxes  therein 
^are  due  against  the  property." 
e  The  appellants  filed  ten  objections  to  the 
•  taxes  charged^agalnst  their  property,  one  of 
which  was  that  "said  delinquent  list  as  pub- 
lished and  filed  herein  Is  not  a  copy  of  the 
origbial/'  It  appears  from  the  bill  of  excep- 
tions that  on  the  hearing  l>efore  the  court  the 
printed  copy  of  the  delinquent  list,  and  not 
that  filed  in  the  ofiice  of  the  county  treasurer, 
was  offered  and  received  in  evidence.  To  the 
introduction  of  this  printed  copy  appellants 
made  several  objections,  but  not  that  the 
original  was  the  best  evidence,  or  should  be 
first  offered,  or  that  the  printed  list  was  not 
an  exact  copy  of  the  originaL  It  would  seem 
from  the  findings,  and  the  rulings  made  by 
the  trial  court,  as  well  as  from  the  motion  for 
a  new  trial,  that  the  published  delinquent  list 
was  treated  as  though  It  were  the  original; 
and  that  In  the  supreme  court  of  the  territory 
was  the  question  for  the  first  time  distinctly 
made  that  no  judgment  could  be  rendered  ex- 
cq;>t  npon  the  evidence  furnished  by  the  orig- 
inal list  Be  that  as  It  may,  and  conceding, 
without  deciding,  that  properly,  in  an  action 
Uke  this,  the  original  list  should  be  offered  in 
evidence,  nevertheless  we  are  of  opinion  that 
the  appellants  cannot  now  take  advantage  of 
this.  They  did  not,  in  their  objections,  point 
out  wherein  the  delinquent  list  was  incorrect- 
ly published,  and  they  made  no  objection  to 
the  admission  in  evidence  of  such  published 
Ust  on  the  ground  that  the  original  had  not 
first  been  offered,  or  that  the  published  list 
was  different  from  the  original.  It  might  be 
that  In  the  description  of  other  property,  or 
the  taxes  charged  thereon,  there  were  such 
mistakes  as  to  defeat  the  proceedings  as  to 
such  property,  or  in  reference  to  their  own 
property  and  the  taxes  charged  thereon,  that 
there  was  some  trifling  inaccuracy  so  as  to 
make  It  true  that  the  published  list  was  not  a 
copy  of  the  original;  but  it  would  not  follow 
therefrom  that  tbey  were  entitled  to  a  judg- 
ment. "De  minimis  non  curat  lex"  might  up- 
hold the  publication.  As  they  were  called  up- 
on In  the  challenge  of  these  taxes  to  point  out 
specifically  their  objections,  and  as  they  did 
not  show  wherein  the  published  Ust  differed 
from  the  original,  we  cannot  assume  that  the 
variance,  if  any  there  were,  was  sufficient  to 
affect  their  substantial  rights.  While,  in  a 
geneial  sense,  it  may  be  true  that  in  such  a 
e  proceeding  the  territory  is  the  plaintiff,  and 
fis  called^upon  to  prove  Its  case,  yet  the  pre- 
sumptions which,  by  the  statute,  attach  to  the 
regularity  of  the  proceedings,  and  the  duty 
cast  upon  the  objectors  to  specifically  point 
oat  the  defects,  forbid  our  disturbing  the  judg- 


ment upon  such  technical  ground,— one  appar- 
ently an  afterthought,  and  not  affecting  the 
substantial  rights  of  the  appellants. 

Again,  it  is  hisisted  that  the  court  had  lost 
its  power  to  enter  judgment  by  reason  of  lapse 
of  time.  The  f^cts  upon  which  this  contention 
is  based  are  these:  Section  2685,  which  pro- 
vides for  a  publication  of  the  delinquent  list, 
requires  that  the  collector  append  to  and  pub- 
lish with  the  list,  in  addition  to  the  notice  of  ap- 
plication for  judgment,  a  notice  that  on  the 
Monday  next  succeeding  the  day  fixed  by  hiw 
for  the  commencement  of  the  term  of  the  dis- 
trict court  the  property  will  be  sold.  Section 
2690  directs  the  derix  of  the  district  court  to 
give  a  duly-certified  copy  of  the  judgment  to 
the  tax  collector  as  the  process  under  which  the 
property  is  to  be  sold.  Section  2693  requires 
the  collector  to  attend  on  the  day  named  in  the 
notice,  expose  the  property  for  sale,  and  continue 
the  sale  from  day  to  day  until  all  the  property 
is  c:old,  completing  the  sale  within  20  days 
from  the  commencement  thereof.  Section  2087 
makes  special  provisions  for  action  by  the  court 
at  an  ensuing  term,  but  is  inapplicable  to  the 
questions  here  presented. 

The  court  convened  on  the  14th  of  March. 
The  notice  published  by  the  tax  collector  was 
that  the  sale  would  begin  on  the  20th  of  March. 
On  March  15th  a  judgment  was  entered  direct- 
ing the  sale  on  the  20th  of  all  the  property,  to 
which  no  objection  had  been  filed.  As  to  those 
parties  making  objections  (and  included  among 
them  were  the  present  appellants)  the  case  was 
set  down  for  hearing  at  a  subsequent  day,  and 
a  trial  then  had;  but  the  judgment  was  not  en- 
tered until  the  7th  day  of  May,  1892,  and  the 
order  was  to  sell  on  the  13th  day  of  June.  Now, 
the  argument  is  that,  as  this  is  a  special  stat- 
utory proceeding.  Its  exact  terms  must  be  com- 
plied with,  or  the  court  loses  its  jurisdiction; 
the  effect  of  which,  as  applied  to  a  case  like 
the  present,  would  be  that,  if  the  objectors  pre- 
sent questions  which  the  court  cannot  consclen-S 
tlously •decide  at  the  moment,  and  takes  time? 
for  consideration,  it  may  thereby  lose  its  juris- 
diction to  act  at  all.  We  do  not  so  understand 
the  law.  The  district  court  Is  one  of  general 
jurisdiction.  Section  2686  provides  that  upon 
the  completion  of  the  publication  and  the  filhig 
of  the  complaint  the  "court  shall  acquire  full 
and  complete  jurisdiction"  over  the  property 
for  all  purposes  whatever,  necessary  to  enable 
It  to  carry  out  the  purposes  and  intention  of 
the  act.  The  special  provisions  to  which  we 
have  heretofore  referred  will  doubtless  guide 
In  all  cases  In  which  no  contest  Is  made.  They 
were  evidently  designed  to  secure  prompt  ac- 
tion on  the  part  of  the  tax  collector,  as  well  as 
the  court;  and,  if  no  objections  be  made,  and  a 
delinquent  tax  list,  correct  In  form,  and  duly 
published,  is  presented,  there  need  be  no  delay 
In  entering  the  judgment.  But,  hiasmuch  as 
this  proceeding  Is  one  In  a  court  of  general  ju- 
risdiction, it  would  require  very  precise  and 
prohibitory  language  In  the  statute  In  order  to 
withhold  from  that  court  the  ordinary  functlonf  I  p 
and  powers  of  such  a  tribunal,  among  which  10 
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not  only  tlx;  right,  but  the  duty,  of  giving  such 
full  consideration  to  all  questions  presented  as 
its  Judgment  determines  is  necessary.  No  snch 
prohibitory  language  is  found.  The  purposes 
and  intention  of  the  act  are  the  collection  of 
taxeg.  but  only  of  such  taxejj  as  ought  to  be 
collected,  and  judicial  determination  is  invoic- 
ed to  deteimine  what  taxes  are  Justly  due;  and 
that  the  court  takes  time  for  the  examination 
and  consideration  of  this  question  does  not  oust 
it  of  Jurisdiction. 

Another  objection  is  to  the  entry  on  this  de- 
linquent tax  list  of  taxes  for  the  year  1SS9.  It 
appears  that  on  the  21st  of  September,  1891, 
the  board  of  supervisors  adopted  a  resolution, 
reciting,  in  substance,  that  the  property  de- 
scribed therein  (which  included  the  property  of 
appellants)  was  duly  assessed  for  the  taxes  of 
the  year  1889;  that  it  became  delinquent;  that 
a  suit  to  recover  the  taxes  was  duly  brought,  in 
which  it  was  finally  adjudged  that  the  publica- 
tion was  insufficient,  and  that  the  taxes  could 
not  be  recovered  in  such  action;  and  that  they 
^  had  not  been  paid,— and  directing  that  theprop- 
g  erty  be  reassessed,  and  the  taxes  for  the  year 
•  1889  be  relevled  upon  it,*  and  that  the  derk 
insert  such  taxes  on  the  tax  roll  for  the  current 
year.  This  was  done  under  authority  of  an 
act  of  the  legislature  (Sess.  Laws  1801,  p.  146), 
which  reads  as  follows: 

''Section  1.  Whenever  any  tax  or  assessment, 
or  any  part  thereof,  levied  on  real  or  personal 
property,  whether  heretofore  or  hereafter  lev- 
led  shall  have  been  set  aside  or  detennlned  to 
be  illegal  or  void,  or  the  collection  thereof  pre- 
vented by  the  Judgment  of  any  court,  or  wher- 
ever any  tax  collector  shall  have  been  prevent- 
ed by  injunction  from  collecting  or  returning 
any  snch  tax  or  assessment  hi  consequence  of 
any  Irregularity  qr  error  In  any  of  the  proceed- 
ings In  the  assessment  of  such  real  or  personal 
property,  the  levy  of  such  tax,  or  the  proceed- 
ings for  its  collection,  or  of  any  erroneous  or 
Imperfect  description  of  such  property,  or  of 
any  omission  to  comply  with  any  form  or  step 
required  by  law,  or  the  including  of  any  illegal 
addition  with  the  lawful  tax,  or  for  any  other 
cause;  then,  if  the  real  or  personal  property 
was  properly  taxable  or  assessable,  if  it  be  not 
a  proper  case  to  collect  by  a  resale  of  the  prop- 
erty, such  tax,  or  so  much  thereof  as  shall  not 
have  been  collected  and  as  may  be  taxable  or 
assessable  thereto,  may  be  reassessed  or  relev- 
led upon  such  property  at  any  time  within  four 
years  after  such  Judgment  or  the  dissolution  of 
the  injunction,  if  any  was  granted  as  above 
stated;  and  the  proper  county  board  of  super- 
visors shall  make  an  order  dhrecting  the  same 
to  be  reassessed  upon  such  property;  and  the 
derk  of  the  board  of  supervisors  of  said  county 
shall  insert  the  same  in  the  tax  roll,  opposite 
such  description  of  said  property,  in  a  sepa- 
rate colunm,  as  an  additional  tax,  and  the  same 
■hall  be  collected  as  a  part  of  the  tax  for  the 
year  when  so  placed  on  the  tax  roll,  in  the 
same  manner  and  with  like  penalties  as  other 
taxes  are  collected." 
No  other  evidence  was  offered  by  the  ter- 


ritory than  the  delinquent  tax  list  and  the 
above  resolution.  It  Is  contended  that  this 
evidence  is  insufficient;  that  the  board  of 
supervisors  have  no  power  to  act  except  up* 
on  the  existence  of  certain  precedent  condi- 
tions which  must  be  affirmatively  shown; 
and,  further,  that  if  this  be  not  so,  the  re- 
cital in  the  resolution  of  itself  shows  that^ 
there  was  no  sufficient  warrant  for  chargingg 

*these  taxes  against  the  property.  This  con-* 
tention  cannot  be  sustained.  The  delinquent 
tax  list  is  made  prima  facie  evidence  that 
the  taxes  charged  therein  are  due  against  the 
property.  This  means  all  the  taxeSf—not  on- 
ly those  for  the  current  year,  but  those  toe 
past  years;  and  this  tax  list  was,  therefore, 
prima  facie  evidence  of  the  rightfulness  of 
the  charge  against  the  property  for  the  taxes 
of  the  prior  year.  If  there  were  any  valid 
reason  why  the  property  should  not  be  sub* 
Jected  to  those  taxes,  it  was  the  duty  of  the 
objectors  to  state  the  reason,  and  give  evi- 
dence in  support  thereof.  While  It  may  be^ 
as  counsel  insist,  that  the  section  quoted  is 
''unhappily  worded**  and  "certainly  crude,'* 
yet  its  meaning  is  obvious.  The  clauses,  *tbe 
collection  thereof  prevented  by  the  Judgment 
of  any  court,"  and  "if  the  real  or  personal 
property  was  properly  taxable  or  assessable, 
if  it  be  not  a  proper  case  to  collect  by  a  re- 
sale of  the  property,  such  tax  •  *  *  may 
be  reassessed  or  relevled  upon  snch  property 
at  any  time  within  four  years  after  such 
Judgment,"  mean  that  whenever  a  snit  has 
been  instituted  in  a  court,  as  provided  by  the 
statute  hertofore  referred  to,  and  fails  to  be- 
come operative  through  the  Judgment  of  the 
court,  then,  if  the  property  is  properly  tax* 
able,  and  no  resale  can  be  had  without  fur* 
ther  action  of  the  court,  the  board  of  super* 
visors  may  place  the  property  upon  the  tax 
roll  of  the  current  year,  to  be  collected  as 
other  taxes  of  that  year. 

From  the  recital  In  this  resolution  it  ap- 
pears that  certain  proceedings  for  the  collec- 
tion of  taxes  for  1889  failed  by  reason  of  the 
Judgment  of  the  court  declaring  the  publica- 
tion insufficient  That  put  an  end  to  the 
suit.  It  was  not  a  defect  in  the  process  is- 
sued after  and  upon  the  Judgment,  which, 
perhaps,  might  be  obviated  by  the  issue  of 
new  process,  but  a  failure  of  the  court  to  ren- 
der Judgment  because  of  prior  defects.  Un- 
der those  circumstances  the  power  and  the 
duty  of  the  board  of  supervisors  to  renew  ef- 
forts to  collect  such  taxes  were  given  and 
imposed  by  this  section,  and  the  procedure 
provided  was  a  reassessment,  and  the  placing 
of  the  taxes  on  the  tax  roll  for  the  current 
year.  This  was  done,  and  nothing  more;  andw 
no  evidence  was  offered  to  show  that  thoseg 

*taxes  were  not  properly  chargeable  upon  the* 
property,  or  that  they  had  ever  been  paid. 
Evidently  it  was  the  intention  of  the  legis- 
lature—and a  Just  intention—that  no  prop- 
erty should  escape  its  proper  share  of  the 
burden  of  taxation  by  means  of  any  defect  in 
the  tax  proceedings,  and  that,  if  there  should 
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bappen  to  be  such  defect,  preventing  for  the 
time  being  the  collection  of  the  taxes,  steps 
might  be  taken  in  a  subsequent  year  to  place 
them  again  upon  the  tax  roll,  and  collect 
them. 

Again,  it  is  contended  that  the  Iward  of 
equalization  raised  the  value  of  the  property 
of  appellants  arbitrarily,  and  without  notice 
or  evidence.  But  the  testimony  does  not  sus- 
tain this  contention.  The  only  evidence  in 
respect  to  the  matter  was  that  of  a  witness, 
T.  A.  Judd,  who  testified  that  the  board  of 
equalization  added  6  per  cent  to  the  value 
of  stock  cattle;  but  nowhere  does  it  appeal 
that  this  was  done  without  proof  of  the  val« 
ue,  or  without  due  notice  to  all  parties  inter- 
ested. We  cannot  assume,  in  the  face  of  the 
prima  facie  evidence  furnished  by  the  delin- 
quent tax  list,  that  any  official  failed  in  his 
duty. 

Another  objection  is  that  part  of  the  prop- 
erty held  to  be  subject  to  taxation  was  an 
unconlirmed  Mexican  land  grant  It  was  ad- 
mitted on  the  hearing  in  the  district  court 
that  certain  tracts  of  land  in  the  list  de- 
scribed were  "each  Mexican  land  grants,  and 
that  the  same  are  not,  and  have  never  been, 
confirmed.'*  Upon  this  it  is  strongly  hisisted 
that  no  title  passes  until  confirmation;  that 
it  may  yet  be  adjudged  that  these  lands  are 
the  property  of  the  United  States;  and  that, 
until  that  question  is  definitely  decided,  the 
lands  are  not  subject  to  taxation.  The  cases 
relied  upon  are  Colorado  Co.  v.  Commission- 
ers, 96  U.  S.  259,  BotiUer  v.  Dominguez,  130 
U.  &  238,  9  Sup.  Ct  525,  and  Astiazaran  v. 
Mining  Co.,  148  U.  S.  80,  13  Sup.  Ct  457.  In 
the  first  of  these  cases  a  Mexican  land  grant 
covering  some  500,000  acres,  was  confirmed 
by  congress  to  the  extent  of  11  square  leagues, 
with  a  proviso  that  there  should  be  a  survey 
of  those  leagues,  and  that  the  confirmation 
jhould  not  become  legally  effective  until  the 
^claimant  had  paid  the  cost  thereof;  and  it 
Dwas  held,  following  Railway  Co.  v.  Prescott 
»ie  WalL  003,  and  •Railway  Co.  v.  McShane, 
22  Wall.  444,  that  untU  the  survey  fees  had 
been  paid,  the  United  States  retained  such  an 
Interest  In  the  land  as  to  exempt  it  from  taxa- 
tion. In  the  second  the  decision  was  that  no 
title  to  land  in  California  depending  upon 
Spanish  or  Mexican  grants  could  be  of  any 
validity  until  submitted  to  and  confirmed  by 
the  board  provided  for  that  purpose  under 
the  act  of  March  3,  1851  (9  Stat  631);  but 
that  decision  was  based  upon  section  13  of 
the  act  which  expressly  provided  that  "all 
lands  the  claims  to  which  shall  not  have  been 
presented  to  the  said  commissioners  within 
two  years  after  the  date  of  this  act  shall  t>e 
deemed,  held,  and  considered  as  part  of  the 
pabllc  domain  of  the  United  States."  In  the 
last  of  these  cases  it  was  held  that  under 
the  acts  of  July  22,  1854  (10  Stat  306),  and 
July  15,  1870  (16  Stat  304),  a  private  claim 
to  land  in  Arizona  under  a  Mexican  grant, 
which  had  been  reported  to  congress  by  the 
surveyor  general  of  the  territory,  could  not. 


before  congress  .^ad  acted  <m  that  report,  1m 
contested  in  the  courts  of  justice.  In  other 
words,  the  validity  of  such  claim  could  oply 
be  determined  in  the  particular  tribunal 
which  had  been  provided  for  such  purpose. 

It  must  be  borne  In  mind  that  in  the  record 
before  us  these  land  grants  are  not  otherwise 
described  than  as  Mexican  land  grants.  For 
aught  that  appears,  they  may  have  been  ••per- 
fect grants,"  as  they  are  sometimes  called 
(that  is,  grants  absolute  and  unconditional  in 
form,  specific  in  description  of  the  land,  pass- 
ing a  title  from  the  Mexican  government  to 
the  grantee  as  certain,  definite,  and  uncondi- 
tional as  a  patent  to  a  similar  tract  from  the 
United  States),  and  not  ^imperfect  grants" 
(that  is,  grants  of  so  many  acres  or  leagues 
of  land  within  large  exterior  boundaries,  and 
based  upon  conditions  precedent  and  creating 
only  an  inchoate  though  equitable  title  to 
some  as  yet  indefinite  and  undescrlbed  tract). 
These  perfect  grants  vest  at  least  an  equita- 
ble title  in  the  owner.  The  general  rule  of 
international  law  is  that  a  mere  transfer  <rf 
sovereignty  over  a  territory  has  no  effect  up- 
on vested  rights  of  property  therein;  and, 
whatever  provision  may  be  made  in  the  treaty^ 
or  by  the  law  of  the  nation  receiving  thee 
^transfer  for  purposes  of  identification,  suclf« 
provision  is  not  to  be  considered  as  tanta- 
mount to  either  a  denial  or  a  suspension  of 
these  vested  rights.  Certainly  a  party  in  pos- 
session of  a  tract  of  land  under  a  perfect 
grant  has  a  possessory  and  equitable  right 
which  is  of  value,  and  that  is  enough  to  sus- 
tain taxation.  The  revenue  act  of  the  terri- 
tory (Rev.  St  S  2630)  provides  ••that  all  prop- 
erty of  every  kind  and  nature  whatsoever 
within  this  territory  shall  be  subject  to  taxa- 
tion," and  section  2031  defines  the  term  '*real 
estate,"  as  used  in  the  act,  ''to  mean  and  In- 
clude the  ownership  of,  or  claim  to,  or  posses- 
sion of  or  right  of  possession  to  any  land 
within  the  territory." 

It  has  been  held  that  possessory  rights 
founded  ui>on  mere  occupation  and  improve- 
ments upon  government  land,  though  invalid 
as  against  the  government  may  be  made  l^e 
subject  of  barter  and  sale,  and  may  be  treat- 
ed under  the  laws  of  the  state  and  territory 
as  having  all  the  attributes  of  property. 
Lamb  v.  Davenport  18  WaU.  307;  Bishop  of 
Nesqually  v.  Gibbon,  158  U.  S.  155,  168,  15 
Sup.  Ct  779. 

In  Raihroad  Co.  v.  Nevada,  162  U.  S.  512, 
16  Sup.  Ct  885,  it  was  decided  that  the  pos- 
sessory claim  of  the  railroad  company  to 
lands  within  the  state  of  Nevada  was  sub- 
ject to  taxation,  notwithstanding  the  ftict  that 
the  lands  might  thereafter  be  determined  to 
be  mineral  lauds,  and  so  excluded  from  the 
operation  of  the  railroad  grant  See,  also, 
Railroad  Co.  v.  Patterson,  154  U.  S.  130,  132, 
14  Sup.  Ct  977.  Within  the  reasoning  of 
these  decisions,  as  it  does  not  appear  that 
these  lands  were  not  held  by  perfect  grants 
under  the  laws  of  Mexico,  or  that  they  were 
not  in  the  possession  of  the  appellants,  an<J 
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corered  with  valuable  Improvements,  It  must 
be  held  that  the  objection  to  their  taxation 
cannot  be  sustained. 

Another  objection  is  that  a  levy  of  50  cents 
oQ  the  $100  included  in  these  taxes  was  made 
solely  for  the  purpose  of  raising  money  to 
pay  interest  on  bonds;  and  it  is  insisted  that 
the  bonds  for  which  the  levy  was  made  were 
void  under  the  act  of  congress  (24  Stat  170) 
^  which  prohibits  a  county  from  becoming  In- 
H  debted  to  an  amount  exceeding  4  per  cent  of 
•  the  value  of  the  taxable  property* within  tlie 
county.  The  bonds  which  were  in  excess  of 
the  4  per  cent  were  issued  on  June  30,  1887, 
and  subsequent  to  the  passage  of  the  act 
But,  as  is  shown  in  the  testimony,  they  were 
funding  bonds.  For  aught  that  appears,  the 
real  indebtedness  of  the  county  had  been  cre- 
ated long  before  the  passage  of  the  act  and 
these  funding  bonds  may  have  been,  and  prob- 
ably were,  nothing  but  simply  a  change  in 
the  form  of  the  indebtedness.  Even  if  it 
were  regarded  as  a  new  indebtedness,  it  would 
not  follow  that  the  whole  series  was  invalid, 
for  the  circumstances  of  the  transaction 
might,  if  fully  disclosed,  show  that,  even  as 
new  indebtedness,  they  were  valid  for  a  cer- 
tain amount;  that  is,  an  amount  equal  to  4 
per  cent  of  the  value  of  the  county's  taxable 
property.  It  cannot  be  that  in  this  indirect 
way,  and  without  a  full  disclosure  of  all  the 
facts  concerning  the  Indebtedness,  the  time 
when  it  arose,  and  the  circumstances  under 
which  it  was  created,  a  court  can  strike  down 
a  levy  for  the  payment  of  interest  on  the 
bonds. 

A  final  objection  is  that  the  assessment  was 
grossly  unfair,  and  that  there  was  a  fraudu- 
lent discrimination  in  favor  of  the  Southern 
Pacific  Railroad  Company.  It  appears  that 
the  assessment  of  ordinary  range  cattle  was 
fixed  by  the  territorial  board  at  $7.42,  while 
one  witness  testified  that  their  value  was  from 
$6  to  $6.50  per  head.  It  also  appears  that  the 
territorial  board  valued  the  railroad  property 
at  $6,811.14  per  mile,  while  there  was  testi- 
mony that  to  duplicate  the  roadbed  and  tracii 
alone  would  cost  from  $21,000  to  $22,000  per 
mile;  and  appellants  offered  to  prove  that  the 
railroad  company  stated  to  the  board  that 
if  the  valuation  was  fixed  at  about  the  rate 
which  was  fixed,  it  would  pay  the  taxes;  if 
much  higher,  it  would  resist  collection  in  the 
courts;  and  that  the  board  concluded  that  it 
was  better  to  get  some  taxes  out  of  the  rail- 
road company  than  none,  and  therefore  fixed 
the  valuation  at  the  sum  named. 

There  Is  nothing  tending  to  show  that  the 
board,  in  fixing  the  value  of  cattle  at  $7.42, 
acted  fraudulently  or  with  any  wrongful  In- 
^tent,  or  that  that  valuation  was  not  the  re- 
Hsult  of  its  deliberate  jud^rment  upon  sufficient 
? consideration  and* abundant  evidence;   and  it 
would  be  strange,  indeed,  if  an  assessment 
could  be  set  aside  because  a  single  witness 
is  found  whose  testimony  is  that  the  valua- 
tion was  excessive.    No  assessment  could  be 
sustained  if  it  depended  upon  the  fact  that 


all  parties  thought  the  valuation  placed  by 
the  assessing  board  was  correct  Something 
more  than  an  error  of  judgment  must  be 
shown,— something  Indicating  fraud  or  mis- 
conduct. Neither  is  the  fact  that  an  ofilcer  of 
the  railroad  company  came  before  the  board 
and  declared  its  willingness  to  pay  taxes  on 
a  certain  valuation,  and  its  Intention  to  re- 
sist the  payment  of  taxes  on  any  higher  val- 
uation, sufficient  to  impute  fraudulent  conduct 
to  the  board,  although  it  finally  fixed  the 
valuation  at  the  sum  named  by  the  railroad 
company.  It  appears  from  the  testimony  of 
one  of  the  members  of  the  equalization  board 
that  it  was  guided  largely  by  the  valuation 
placed  in  other  states  and  territories  upon 
railroad  property,  and  that  from  such  valua- 
tion, as  well  as  from  that  given  by  the  rail- 
road company,  it  made  the  assessment  at 
somethhig  like  the  average  of  the  valuation 
of  railroads  in  the  various  states  and  terri- 
tories named.  It  is  unnecessary  to  determine 
whether  this  board  erred  in  Its  judgment  as 
to  the  value  of  this  property;  whether  it 
would  not  have  been  better  to  have  made 
further  examination,  and  taken  testimony  as 
to  the  cost  of  construction,  present  condition, 
etc.  Matters  of  that  kind  are  left  largely  to 
the  discretion  and  judgment  of  the  assessing 
and  equalizing  board,  and  if  it  has  acted  in 
good  faith  its  judgment  cannot  be  overthrown. 
Railway  Co.  v.  Backus,  154  U.  S.  421-4a5,  14 
Sup.  Ct  1114. 

These  are  all  the  matters  presented  by  coun- 
sel. We  find  in  them  nothing  which  justifies 
us  in  disturbing  the  judgment  of  the  court  be- 
low, and  it  is  affirmed. 


(164  U.  8.  57S) 

COVINGTON  &  li.  TURNPIKE  ROAD  CO. 

et  al.  V.  SANDFORD  et  aL 

(December  14,  1886.) 

No.  50. 

TURNPIKB  COMPANTBS—EXBMPTIOK  FROM  LbOTSLA- 

TiojT  Rrdccin'O  ToLxa— Sufficiency  of  Plead- 
ixos—Fepbual  Question— Validitt  of  Statutb 
REDrciNG  Tolls. 

1.  The  fact  that  a  tumpilce  company,  claiming, 
nnder  its  charter,  exemption  from  legislation  re- 
ducing ita  rates  of  toll  below  a  certain  limit,  has 
collected  tolls  according  to  reduced  rates  fixed  by 
a  subsequent  statiite,  is  not  a  recognition  by  the 
company  of  the  right  of  the  legislature  to  amend 
or  repeal  its  charter  at  will. 

2.  A  statute  dividing  a  turnpike  company  into 
two  distinct  corporations,  controlling  different 
portions  of  the  road,  and  providing  that  each  shall 
retain  "all  the  powers,  rights,  and  capacities" 
granted  by  the  cnarter  of  the  original  company, 
does  not  pass  to  the  new  companies  a  right  of  ex- 
emption from  lejj:islative  control  of  tolls  which 
was  reserved  to  the  original  company  by  its  char- 
ter. 

3.  A  statute  making  such  an  unreasonable  re- 
duction in  the  rates  of  toll  charged  by  a  turnpike 
company  as  will  prevent  it,  out  of  its  receipts, 
from  maintaining  its  road  in  proper  condition  for 
public  use,  or  from  earning  any  dividend  on  its 
stock,  is  repugnant  to  the  constitutional  provi* 
sion  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law. 

4.  In  an  action  to  enjoin  a  turnpike  company* 
from  charging  tolls  in  excess  of  the  rates  fixeid  Kqr 
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a  certain  statute,  the  company  set  out  in  its  an- 
swer the  ayerage  annual  receipts  and  expenses 
for  sereral  years  prior  to  the  statute,  and  alleged 
that  Its  net  earnings  for  those  years  had  not  al- 
lowed dividends  greater  than  4  per  cent.:  that 
the  statute  in  question  reduced  the  rates  50  per 
cent,  below  those  before  allowed  by  law;  and 
that  such  reduction  would  so  diminish  the  income 
of  the  compan;y  that  it  could  not  maintain  its 
road,  meet  ordinary  expenses,  and  earn  any  div- 
idend whatever.  Hda,  that  these  allegations 
were  sufficient,  assuming  them  to  be  true,  to  raise 
the  question  whether  the  statute  deprived  the  de- 
fendant of  its  property  without  due  process  of 
law. 

5.  Where  a  party  to  an  action  in  a  state  court 
specially  claims  a  right  under  the  constitution  or 
laws  of  the  United  States,  the  decision  of  the 
state  court  as  to  the  sufficiency  of  the  allegations 
to  present  such  claim  is  not  conclusive  upon  the 
federal  supreme  court. 

6.  A  statute  reducing  the  tolls  charged  by  a 
turnpike  company  below  those  prescribed  b^  gen- 
eral statute  for  other  turnpike  companies  m  the 
state  does  not  necessarily  deny  to  it  the  equal 
protection  of  the  laws.  The  circumstances  of 
each  company  must  determine  what  rates  of  toll 
will  give  It  such  compensation  for  the  use  of  its 
property  as  will  be  just  to  it  and  the  public. 

In  Error  to  the  Court  of  Appeals  of  the  State 
of  Kentucky. 

J.  W.  Bryan  and  W,  W.  Mackoy,  for  plain- 
tiffs in  error.  William  Goebel,  for  defendants 
in  error. 

f  *Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court 

The  general  assembly  of  Kentucky,  by  an  act 
approved  May  24,  1890,  made  it  unlawful  to 
demand,  charge,  collect,  or  receive  tolls  in  ex- 
cess of  the  rates  specified  In  that  act  for  travel 

^on  that  portion  of  the  Covington  &  Lexington 

g  Turnpike  Road  which  was  then  mahitained. 

•  'The  company  annoimced  its  purpose  to  disre- 
gard the  provisions  of  the  act  and  to  charge  such 
tolls  as  were  prescribed  by  the  prior  statutes. 
Thereiqwn  the  appellees  living  on  or  near  the 
line  of  the  turnpike  road,  and  accustomed  to 
travel  on  it  dally  with  animals  and  vehicles, 
brought  this  suit  for  an  injunction  restrain- 
ing the  appellant  from  exacting  tolls  in  excess 
of  those  fixed  by  the  act  of  1890. 

A  temporary  Injunction,  In  accordance  with 
the  prayer  of  the  petition,  was  granted,  and 
the  company  filed  its  answer.  A  demurrer  to 
the  answer  was  sustained.  An  amended  an- 
swer was  then  tendered  by  the  defendant,  but 
the  court  would  not  allow  It  to  be  filed,  and 
by  final  order  made  the  injunction  perpetual. 
That  Judgment  was  affirmed  by  the  court  of 
appeals  of  Kentucky.   20  S.  W.  1031. 

The  principal  questions  are:  (1)  Whether  the 
act  of  1890  bnpairs  the  obligation  of  any  con- 
tract that  the  turnpike  company  had  with  the 
state  touching  the  matter  of  tolls.  (2)  Wheth- 
er, Independently  of  any  question  of  contract, 
the  act  made  such  a  reduction  in  tolls  as  to 
amount  to  a  deprivation  of  the  company's  prop- 
erty without  due  process  of  law,  hi  violation  of 
the  fourteenth  amendment  to  the  constitution 
of  the  United  States.  (3)  Whether  the  act  Is 
repugnant  to  the  clause  of  the  federal  constitu- 
tion forbidding  the  denial  by  the  state  to  any 


person  within  Its  Jurisdiction  of  the  equal  pro- 
tection of  the  law. 

As  these  questions  were  properly  raised  by  the 
pleadings,  and  were  decided  adversely  to  the 
company,  the  Jurisdiction  of  this  court  to  re- 
view the  final  Judgment  of  the  court  of  appeals 
of  Kentucky  cannot  be  doubted. 

It  Is  necessary  to  a  clear  understanding  of  the 
Issues  presented  that  reference  be  made  to  the 
enactments  preceding  the  statute  of  1890. 

The  Covington  &  Lexhigton  Turnpike  Road 
Company  was  incorporated  by  an  act  approved 
February  22,  1834,  with  authority  to  construct 
and  permanently  maintain  a  turnpike  road  from 
Covington,  Ky.,  through  WllUamstown  and 
Georgetown,  to  Lexington,  in  that  state. 

By  the  nhieteenth  section  of  that  act  theSS 
company  was*authorized  to  collect  certain  spec-? 
Ified  tolls.  It  Is  contended  that  the  twenty- 
sixth  section  Is  a  part  of  the  defendants'  con- 
tract with  the  state.  That  section  provided: 
**That  If  at  the  expiration  of  five  years  after 
the  said  road  has  been  completed.  It  shall  ap- 
pear that  the  annual  net  dividends  for  the  two 
years  next  preceding  of  said  company  upon  the 
capital  stock  expended  upon  said  road  and  its 
repairs,  shall  have  exceeded  the  average  of 
fourteen  per  cent  per  annum  thereof,  then  and 
in  that  case,  the  legislature  reserves  to  Itself 
the  right,  upon  the  fact  behig  made  known,  to 
reduce  the  rates  of  toll,  so  that  It  shall  give  that 
amount  of  dividends  per  annum,  and  no  more.*' 
Acts  Ky.  1833,  pp.  544,  648. 

By  an  act  approved  February  23, 1839,  amend- 
atory of  the  act  of  1834,— the  road  then  having 
been  constructed  from  Covington  to  Williams- 
town,— It  was  provided: 

"Section  1.  That  the  stockholders  in  the  Cov- 
ington and  Lexington  Turnpike  Road  Company, 
residing  south  of  Willlamstown,  in  Grant  coun- 
ty, and  anywhere  between  that  place  and 
Georgetown,  may  elect  a  separate  board  of  di- 
rectors, to  consist  of  the  same  number  as  au- 
thorized by  the  original  charter;  and  the  di- 
rectors chosen  by  them  shall  have  the  control 
and  shall  superintend  the  construction  of  that 
part  of  the  road  to  be  located  and  constructed 
between  Georgetown  and  Willlamstown. 

"Sec.  2.  That  the  stockholders  In  said  road, 
residing  north  of  Willlamstown,  shall  have  pow- 
er, also,  to  elect  a  separate  board  of  dh-ectors, 
for  the  purpose  of  controlling  and  superUitend- 
ing  that  portion  of  the  road  extending  from 
Willlamstown  to  Covington;  and  each  board  so 
chosen  shall  exercise  separate  control  over  its 
own  portion  of  the  road;  but  nothing  herehi 
shall  be  construed  to  divide  and  separate  the 
stock  in  said  road,  but  the  same  shall  continue 
Joint  and  common  to  all  the  stockholders,  after 
the  completion  of  said  road."  Acts  Ky.  1838- 
1839.  p.  371. 

This  amendment,  it  Is  admitted,  was  accepted 
by  the  turnpike  company. 

Subsequently,  by  the  second  section  of  an  act 
approved  March  22,  1851,  it  was  provided: 

"Sec.  2.  That  so  much  of  the  second  section^ 
of  said  act  to  amend  the  charter  of  the  CoTlng-v 
ton  and  Lexington  Turnpike*  Road  Compaoy* 
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[meaning  the  act  of  1839]  as  declares  that  the 
stock  in  snid  road  shall  continue  joint  and  com- 
mon to  all  the  stockholders,  after  the  comple- 
tion of  said  road,  is  hereby  repealed;  and  the 
stockholders  whose  stock  is  now  under  the  con- 
trol and  management  of  the  board  of  directors 
having  control  of  the  road  north  of  Williams- 
town  shall  be  and  are  hereby  constituted  a  sep- 
arate and  independent  company,  under  the  name 
and  style  of  the  Covington  and  Lexington  Turn- 
pike Road  Company,  who  shall  be  and  for- 
ever remain  separate  and  independent  of  that 
portion  of  said  company  owning  the  stock  In 
the  road  now  constructed  south  of  Williams- 
town;  and  the  stockholders  whose  stock  is  now 
under  the  control  and  management  of  the  board 
of  dhrectors  having  the  control  and  construction 
of  the  road  south  of  Wllllamstown,  shall  be  and 
are  hereby  constituted  a  separate  and  inde- 
pendent company,  under  the  name  and  style  of 
the  Georgetown  and  Dry  Ridge  Turnpike  Road 
Company,  who  shall  be  and  forever  remain  sep- 
arate and  Independent  of  that  part  of  said  com- 
pany owning  the  stock  in  the  road  north  of 
Willlamstown;  and  that  neither  of  said  com- 
panies, thus  formed,  shall  be  held  as  hi  any- 
\iiae  responsible  for  the  doh]igs  or  actions  of  the 
other;  but  each  shall  have  the  exclusive  owner- 
ship and  control  of  that  portion  of  road  which 
they  have  respectively  made,  or,  under  the  pro- 
visions of  this  act  shall  make,  and  shall  have 
fOU  power  and  authority  to  elect  its  own  pres- 
ident and  directors,  to  declare  Its  own  divi- 
dends, and  pay  the  same  to  its  own  stockhold- 
eri,  each  company  possessing  and  retaining  all 
the  powers,  rights  and  capacities  hi  severalty 
granted  by  the  act  of  incorporation,  and  the 
amendments  thereto,  to  the  original  company, 
and  subject  to  all  the  restrictions  to  which  said 
company  la  subject,  not  inconsistent  with  the 
provisions  of  this  act;  and  that  neither  compa- 
ny shall  be  in  any  wise  liable  for  the  debts  or 
contracts  of  the  other  now  hi  existence,  or 
wplch  may  be  hereafter  made  or  contracted." 
Acts  Ky.  185(M51,  p.  479. 

It  is  claimed  that  the  words  in  this  section, 
"possessing  and    retaining   all    the  powers, 
„  rights  and  capacities  in  severalty  granted  by 
oo'the  act  of  incorporation  and  the  amendments 
?  thereto,  to  the  original  company,"  embraced, 
or  carried  Into  the  charters  of  the  two  cor- 
porations created  by  this  act,  the  Immunity 
or  exemption,  given  by  the  twenty-sixth  sec- 
tion of  the  above  act  of  18^4,  from  legislation 
that  would  preclude  the  company  from  earn- 
ing as  much  as  14  per  cent  upon  Its  capital 
stock. 

The  separate  and  Independent  company  cre- 
ated by  the  last-named  act  as  the  Covington 
&  Lexington  Turnpike  Road  Company  is  the 
defendant  in  this  suit  To  It  was  committed 
the  control  of  that  portion  of  the  road  lying 
north  of  Willlamstown.  The  act  of  1851  fur- 
tl^er  provided  that  it  should  be  In  force  as 
soon  as  a  majority  of  the  stockholders  of  each 
company  assented  to  its  provisions.  Such  as- 
sent was  duly  given  by  the  stockholders. 
The  next  statute,  in  point  of  time,  relating  to 


the  Covington  &  Lexington  Turnpike  Road 
Company  was  that  of  December  11,  1865, 
amending  the  charter  of  that  company.  That 
act  provided  that  the  company  might  charge 
tolls  on  their  road  as  prescribed  In  that  act,  "In- 
stead of  the  rates  now  allowed  bylaw.*'  Priv. 
Acts  Ky.  1866,  p.  2.  The  rates  so  prescribed 
were,  it  is  alleged,  different  from  and  lower 
than  those  prescribed  by  the  original  charter 
of  1834. 

The  petition  alleged  that  the  defendant  sub- 
mitted to  the  regulation  of  its  tolls,  as  indi- 
cated by  the  act  of  1865,  "and  consented  to 
and  accepted  said  act  and  has  ever  since  act- 
ed thereunder,  and  exacted  the  rates  of  toll 
therein  specilled."  The  answer,  touching  this 
point  avers:  "It  [the  defendajit]  admits,  al- 
so, the  passage  of  the  act  by  the  general 
assembly  of  the  commonwealth  of  Kentuclqr, 
mentioned  In  said  petition  as  having  been  ap- 
proved December  11,  1865,  and  entitled  'An 
act  to  amend  the  charter  of  the  Covington 
and  Lexington  Turnpike  Road  Company,' 
which  provided  other  and  different  rates  of 
toll  from  those  authorized  to  be  collected  by 
the  act  of  February  22,  1834,  above  mentlcm- 
ed,  which  act  of  December  11,  1865,  this  de- 
fendant accepted  and  has  acted  under;  but 
it  denies  that  it  submitted  to  the  regulatlcxi 
of  its  tolls  by  the  general  assembly  of  the 
commonwealth  of  Kentucky  then  or  at  any^ 
time,  but  says  that  It  accepted  said  act  andg 
has  acted*thereunder  of  its  own  volition,  and* 
that  the  acceptance  of  said  act  was  voluntary 
on  the  part  of  said  corporation,  Its  stockhold- 
ers, and  directors." 

By  the  sixth  section  of  an  act  of  the  gen- 
eral assembly  of  Kentucky,  approved  Febru- 
ary 13, 1872,  it  was  provided  that  the  trustees 
of  the  Cincinnati  Southern  Railway,  whose 
line  extended  across  Kentucky,  might  "also, 
for  the  purpose  of  constructing  and  maintain- 
ing said  line  of  railway,  occupy  or  use  any 
turnpike  or  plank  road,  street  or  other  pub- 
lic way  or  ground,  or  any  part  thereof,  upon 
such  terms  and  conditions  as  may  be  agreed 
upon  between  said  trustees  and  the  municipal 
or  other  corporations,  persons  or  public  au- 
thorities owning  or  having  charge  thereof. 
*  *  *  If  no  agreement  can  be  made  for 
the  right  to  use  or  occupy  any  road,  street  or 
ground  that  may  be  necessary,  the  said  trus- 
tees may  take  and  appropriate  said  rights  in 
the  manner  provided  in  the  next  section." 

The  trustees  of  the  last-mentioned  compa- 
ny gave  the  defendant  notice  that  they  re- 
quired that  portion  of  its  turnpike  road  ex- 
tending from  the  line  between  Scott  and 
Grant  counties  to  within  about  a  mile  of  Wal- 
ton, in  Boone  county,  Ky.,  a  distance  of  about 
30  miles.  Thereupon  the  defendant  sold  to 
the  Cincinnati  Southern  Railway  its  road  be- 
tween Willlamstown  and  Walton,  in  length 
22  miles,  for  the  consideration  of  $100,000» 
which  sum  was  distributed  among  the  stock- 
holders  of  the  turnpike  company,  each  stock- 
holder receiving  $22  on  each  share  of  stock, 
which  was  In  excess  of  its  real  or  marke% 
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talne.  Since  the  above  sale  the  defendant 
has  exercised  and  maintained  control  only 
over  that  portion  of  its  road  between  Walton 
and  Ck>yington,  a  distance  of  18  miles. 

Then  came  the  act  of  May  24,  1890,  to 
which  reference  has  heretofore  been  made. 

In  our  consideration  of  the  questions  pre- 
sented by  the  record  we  lay  aside  the  statute 
of  Kentucky,  passed  February  14,  1850,  pro- 
riding  that  "all  charters  and  grants  of  or  to 
^  corporations  or  amendments  thereof,  and  all 
g  other  statutes,  shall  be  subject  to  amendment 

•  or  repeal  at  the  will  of  the*legislature,  unless 
a  contrary  intent  be  therein  plainly  express- 
ed: provided,  that  whilst  privileges  and  fran- 
chises so  granted  may  be  changed  or  re- 
pealed, no  amendment  or  repeal  shall  impair 
other  rights  previously  vested,"— and  which 
also  provided  that  that  act  "shall  only  apply 
to  charters  and  acts  of  incorporation  to  be 
granted  hereafter."  1  Acts  Ky.  1855,  p.  15, 
c.  148.  The  provision  in  the  general  statutes 
of  Kentucky,  which  took  effect  on  the  1st 
day  of  December  1873,  is  that  "all  charters 
and  grants  of  or  to  corporations  or  amend- 
ments thereof,  enacted  or  granted  since  the 
14th  of  February,  1856,  and  all  other  statutes 
shall  be  subject  to  ameadmeat  or  repeal  at 
the  will  of  the  legislature,  unless  a  contrary 
intent  be  therein  plainly  expressed:  provided, 
that,  whilst  privileges  and  franchises  so 
granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  shall  impair  other 
rights  previously  vested."  Gen.  St  Ky.  1888, 
p.  8(a,  c  68»  S  8.  It  is  dear  that  the  statute 
of  1^6  had  no  application  to  charters  and 
grants  of  or  to  corporatioiis,  and  amendments 
thereof  «  enacted  or  granted  prior  to  February 
14,  1856,  but  only  to  charters  and  acts  of  in- 
corporation granted  after  that  date.  It  there- 
fore has  no  application  to  the  act  of  1851, 
granting  to  the  Covington  &  Lexington  Turn- 
pike Road  Company  "tbe  powers,  rights  and 
capacities"  given  by  the  act  of  1834.  Nor  is 
there  any  ground  for  holding  that  the  turn- 
pike company  was  brought  by  the  act  of  1865 
under  the  operation  of  the  general  statute  re- 
senring  to  the  legislature  tlft  right  to  amend 
or  repeal  charters  of  or  grants  to  corpora- 
tions. That  act  did  nothing  more  than  re- 
duce the  rates  of  toll  to  be  charged.  It  did 
not  create  a  new  corporation,  nor  give  any 
additional  franchises  or  privileges  to  the  com- 
pany. The  mere  collecting  of  tolls  in  con- 
formity with  such  rates  does  not  show  that 
the  company  assented  to  the  exercise  by  the 
legislature,  at  will,  of  the  power  to  amend 
or  repeal  Its  charter.  Whatever  authority, 
therefore,  the  general  assembly  had,  by  stat- 
ute, to  regulate  the  tolls  of  the  plaintiff  in 
error,  arose  from  its  general  power  to  regu- 
late the  affairs  of  a  corporation  which  came 

«into  existence  by  Its  authority,  sind  which 
gowned  and  controlled  a  highway  established 

•  for  public^use.  Ruggles  v.  Illinois,  108  U.  S. 
526,  531,  2  Sup.  Ct.  832;  Railroad  Commis- 
sion Gases,  116  U.  S.  307,  325.  6  Sup.  Ct  334, 
MS,  949,  388,  391,  1191;   Dow  v.  Beldelman, 


125  U.  S.  680,  688,  8  Sup.  Ct  1028;  Covington 
&  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
215, 14  Sup.  Ct  1087. 

Was  the  Covington  &  Lexington  Turnpike 
Road  Company  entitled,  under  its  charter,  to 
be  exempt  from  legislation  that  would  pre- 
vent it  from  earning  at  least  14  per  cent 
"upon  the  capital  stock  expended  upon  said 
road  and  its  repairs,"  as  prescribed  in  the  act 
of  1834? 

The  act  of  1834  having  given  to  the  original 
corporation  an  exemption  or  immunity  from 
legislation  that  would  prevent  it  from  eam-^ 
ing  as  much  as  14  per  cent  upon  the  capital 
stock  expended  upon  its  road  and  for  repairs^ 
the  contention  of  the  defendant  Is  that  thl$ 
exemption  or  immunity  passed  to  the  tw^ 
corporations  created  by  the  act  of  1851,  and 
which,  by  the  terms  of  that  act,  succeed^ 
'^o  all  the  powers,  rights,  and  capacities" 
granted  by  the  act  of  1834  to  the  original  cor- 
poration. This  view  was  properly  rejected 
by  the  court  of  api>eals  of  Kentucky.  It  was 
well  said  by  Judge  Pryor,  speaking  for  that 
court,  that  "the  liability  and  duties  owing  th«i 
state  and  the  public  by  the  one  cori>oratinn 
had  been  severed  by  the  act  of  1839,  and  by 
the  act  of  1851  two  new  corporations  were 
created,  with  the  rights  and  powers  of  the 
one  entirely  distinct  from  the  other,  and  no 
means  of  ascertaining  what  per  cent  the  old 
corporation  would  have  made  upon  Its  stock. 
In  fact,  the  old  corporation  was  extinct,  and 
to  hold  that  the  new  corporations  were  ex- 
empt from  legislative  Interference  would  be  to 
restrain  the  exercise  of  legislative  power  by 
implication,  when  a  reasonable  constructidn 
of  the  new  grants  must  lead  to  a  different 
conclusion." 

These  principles  are  in  entire  accord  with 
the  settled  doctrines  of  this  court  When  a 
corporation  succeeds  to  the  rights,  powers, 
and  capacities  of  another  corporation,  it  does 
not  thereby  or  necessarily  become  entitled  to 
an  exemption  from  taxation.  An  exemption 
or  Immunity  from  taxation  so  vitally  affects 
the  exercise  of  powers  essential  to  the  prop- 
er conduct  of  public  affairs  and  to  the  sup- 
port of  government  that  immunity  or  ex- 
emption from  taxation  is  never  sustained^ 
*anless  it  has  been  given  in  language  dear-* 
ly  and  unmistakably  evincing  a  purpose  to 
grant  such  immunity  or  exemption.  All 
doubts  upon  the  question  must  be  resolved  In 
favor  of  the  public.  There  are  positive  rights 
and  privileges,  this  court  said  in  Morgan  v. 
Louisiana,  93  U.  S.  217,  without  which  the 
road  of  a  corporation  could  not  be  successful- 
ly worked;  but  immunity  from  taxation  is 
not  one  of  them.  In  a  recent  case  (Railroad 
Co.  V.  Pendleton,  156  U.  S.  667,  673,  15  Sup. 
Ct  413)  we  had  occasion  to  say,  in  harmony 
with  repeated  decisions,  that,  "in  the  absence 
of  express  statutory  direction,  or  of  an  equlTw 
alent  Implication  by  necessary  construction, 
provisions  in  restriction  of  the  right  of  the 
state  to  tax  the  property  or  to  regulate  the 
affairs  of  its  corporations  do  not  pass  to  new 
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corporations  succeeding,  by  consolidation  or 
by  purchase  under  foreclosure,  to  the  property 
and  ordinary  franchises  of  the  first  grantee"; 
and  that  this  was  a  "salutary  rule  of  inter- 
pretation, founded  upon  an  obvious  public 
policy,  which  regards  such  exemptions  as  in 
derogation  of  the  sovereign  authority  and  of 
common  right,  and  therefore  not  to  be  ex- 
tended beyond  the  exact  and  express  re- 
quirements of  the  grant  construed  strictissl- 
mi  juris.  Morgan  y.  Louisiana,  93  U.  S.  217; 
Wilson  V.  Gaines,  103  U.  S.  417;  Railway  CJo. 
V.  MlUer,  114  U.  S.  176,  5  Sup.  Ct  813." 

The  same  principles  should  be  recognized 
when  the  claim  Is  of  immunity  or  exemption 
from  legislative  control  of  tolls  to  be  exacted 
by  a  corporation  established  by  authority  of 
law  for  the  construction  of  a  public  highway. 
It  Is  of  the  highest  Importance  that  such  con- 
trol should  remain  with  the  state,  and  It 
should  never  be  Implied  that  the  legislative 
department  intended  to  surrender  It  Such 
an  Intention  should  not  be  Imputed  to  the 
legislature  if  it  be  possible  to  avoid  doing  so 
by  any  reasonable  Interpretation  of  Its  stat- 
utes. It  Is  as  vital  that  the  state  should  re- 
tain its  control  of  tolls  upon  public  highways 
as  it  Is  that  It  should  not  surrender  or  fetter 
Its  power  of  taxation.  We  admit  there  is 
some  ground  for  the  contention  that,  by  the 
grant  In  the  act  of  "^851  to  each  of  the  two 
^corporations  named  in  it  of  "the  powers, 
« rights,  and  capacities"  granted  to  the  corpo- 
•  ration  of  1834,  the  leglslature*lntended  to  ex- 
empt the  new  corporations,  as  It  did  the 
original  one,  from  all  legislation  that  would 
prevent  them  from  earning  as  much  as  14 
per  cent  on  the  capital  stock  expended  on 
their  respective  roads  and  for  repairs.  But, 
as  the  act  of  1851  may  not  unreasonably  be 
interpreted  as  intended  only  to  pass  to  the 
new  corporations  such  powers,  rights,  and 
capacities  as  were  necessary  to  the  successful 
working  of  the  respective  roads,  and  not  an 
exemption  from  legitimate  and  ordinary  leg- 
islative control  of  their  affairs  and  business, 
it  must  in  the  Interest  of  the  public,  be  so 
interpreted.  It  is  settled  law  that  in  grants 
by  the  public  nothing  passes  merely  by  impli- 
cation, and  if  a  contract  with  a  state,  relating 
to  the  exercise  of  the  franchises,  is  susceptible 
of  two  meanings,  **the  one  restricting  and  the 
other  extending  the  powers  of  a  corporation, 
that  construction  is  to  be  adopted  which 
works  the  least  harm  to  the  state."  The 
Binghampton  Bridges,  3  Wall.  51,  75;  Bug- 
gies V.  Illinois,  above  cited;  Stein  v.  Supply 
Co..  141  U.  S.  67.  80.  81,  11  Sup.  Ct  892. 

The  views  we  have  expressed  find  some 
support  In  the  fact  that  by  the  act  of  1865, 
the  legislature  prescribed  rates  of  toll  for  the 
turnpike  company,  without  any  reference  to 
the  twenty-sixth  section  of  the  act  of  1834, 
and  the  provisions  of  that  statute  were  ac- 
cepted, and  have  ever  since  been  acted  upon 
by  that  company.  So  far  as  the  record 
shows,  that  acceptance  was  unconditional, 
and  without  any  reservation  of  a  right  by  the 


company,  under  the  previous  law,  to  earn  bm 
much  as  14  per  cent  on  its  capital  stock. 
Touching  this  part  of  the  case,  the  court  of 
appeals  of  Kentucky  said:  "Nor  ought  this 
court,  in  the  absence  of  express  enactment, 
after  the  lapse  of  more  than  half  a  century, 
with  legislation,  not  only  severing  the  old 
corporation,  but  regulating  the  rate  of  toll 
on  these  roads,  hold  that  this  immunity  from 
legislative  interference  was  a  perpetual  right, 
in  the  nature  of  a  contract,  that  could  not  be 
disturbed.  The  stockholders  have  consented 
and  asked  an  entire  change  of  the  original 
grant  and  submitted  to  legislation  regulat- 
ing their  tolls,  evidencing  that  with  thelr^ 
own  contention,  the  Immunities  in  the  act  of g 
^1834  were  not  regarded  as  forming  a  part  of* 
the  corporate  grants  subsequently  made." 

For  the  reasons  stated,  we  are  of  opinion 
that,  when  the  act  of  1890  was  passed,  the 
power  of  the  general  assembly  over  the  sub- 
ject of  tolls  to  be  exacted  by  the  plaintiff 
in  error  was  not  impaired  or  restrained  by 
any  contract  with  the  state  In  reference  to 
the  amount  which  the  company  might  earn 
from  the  use  of  its  road. 

It  Is,  however,  contended  that  the  act  of 
1890,  by  its  necessary  operation,  deprives  the 
company  of  its  property  without  due  process 
of  law,  in  that  if  tolls  cannot  be  charged 
in  excess  of  those  prescribed  by  that  act  the 
company  cannot  possibly  maintain  its  road, 
or  derive  any  profit  whatever  for  stockhold- 
ers. This  is  a  more  serious  question  than  the 
one  we  have  just  examined,  and  is  not  so 
easy  of  solution. 

In  its  original  answer,  filed  In  1890,  and  to 
which  a  demurrer  was  sustained,  the  turnpike 
company  referred  to  the  section  of  the  act  of 
1834  reserving  to  the  legislature  the  right,  in 
a  certain  contingency,  to  reduce  rates  of  toll, 
and  alleged  that  "&t  the  expiration  of  five 
years  after  said  road  had  been  completed, 
the  annual  net  dividends  for  the  two  years 
next  preceding  of  said  defendant  company 
upon  the  capital  stock  expended  upon  said 
road  and  its  repairs  had  not  exceeded  and 
did  not  exceed  fhe  average  of  fourteen  per 
centum  per  annum  thereof,  and  that  since 
the  completion  of  this  defendant's  road  the 
annual  net  dividends  of  the  defendant  com- 
pany upon  the  capital  stock  expended  up- 
on said  road  and  its  repairs  have  not  aver- 
aged to  exceed  fourteen  per  centum  per  an- 
num, but  upon  the  contrary,  have  averaged 
very  much  less,  and  for  a  number  of  years 
last  past  the  average  annual  net  dividends  of 
said  company  have  not  exceeded  four  per 
centum  upon  the  capital  stock  of  said  com- 
pany." 

The  company  further  alleged  that  **lt8  re- 
ceipts from  tolls  for  a  number  of  years  last 
past  under  the  rate  of  tolls  prescribed  hy  the 
act  of  December  11.  1865,  mentioned  in  the 
petition,  have  averaged  only  about  $16,000  per 
annum,  and  that  the  ordinary  annual  ex- 
penses of  operating  and  maintaining  its  road 
during  the  same  time  have  averaged  about 
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•  $8»000*per  annum;  that  during  tbis  and  the 
coming  year  it  will  be  necessary  for  It  to  In- 
cur certain  extraordiuai'y  expenses  in  the  pur- 
chase of  ground  for  and  building  a  new  toll- 
house for  the  second  toUgate  from  Covington 
on  its  road,  and  in  the  purchase  or  condem- 
nation of  ground  for  straightening  of  its  road, 
and  laying  out  a  side  road  along  that  portion 
of  its  road  between  that  part  of  the  city  of 
Covington  known  as  *Lewl8burg'  and  the  first 
toUgate  on  its  said  turnpike  road,  which  ex- 
traordinary expenses  will  amount  to  about 
$4,000;  that  the  act  of  May  24, 1890,  attempts 
to  reduce  the  tolls  on  this  defendant's  road 
about  fifty  per  cent,  and  that,  if  the  same 
were  adopted,  the  income  of  the  company 
from  tolls  would  not  be  more  than  $8,000  per 
annum,  nor  more  than  sufficient  to  enable  de- 
fendant to  meet  the  ordinai'y  expenses  of  its 
road,  and  would  leave  nothing  with  which 
to  meet  said  extraordinary  expenses,  and 
there  would  be  no  income  out  of  which  divi- 
dends could  be  paid  to  stockholders  up(Hi  the 
money  which  they  had  invested  in  the  stock 
of  said  road.  This  defendant  also  says  that 
within  the  last  few  years  the  Louisyllle  & 
Nashville  Bailroad,  which  has  a  station  on 
the  line  of  this  company's  turnpike,  and  the 
Cincinnati  Southern  Itailway,  which  has  sev- 
eral stations  on  the  line  of  this  defendant's 
turnpike,  have  diverted  a  large  amount  of 
travel  from  said  turnpike,  and  have  diminish* 
ed  this  company's  earning  capacity  very  large- 
ly, and  that  other  railroads  and  electric  roads, 
touching  defendant's  road,  and  having  sta- 
ttons  thereon,  have  been  chartered  and  are  in 
contemplation,  the  effect  and  construction  of 
which  will  be  to  still  further  Impair  the  earn- 
ing capacity  of  this  defendant,  and  to  dimin- 
ish the  dividends  of  this  defendant  under  the 
rate  of  tolls  in  force  by  an  act  of  December 
lU  1866. 

'This  defendant  further  says  that  the  grade 
of  the  first  two  and  a  half  miles  of  its  road 
leading  out  of  the  city  of  Covington  is  very 
steep;  that  for  a  portion  of  said  two  and  a 
half  miles  its  road  is  built  along  the  side  of 
a  hill;  that  the  entire  said  two  and  a  half 
miles  is  expensive  to  maintain,  especially  that 
portion  along  the  side  of  the  hill,  the  portion 

Sof  the  road  towards  the  slope  of  the  hill  hav* 

f  Ing  frequently  given  away,*and  slipped,  and 
entailed  great  expense  upon  the  defendant  in 
the  repair  of  the  same;  and  that,  from  the 
nature  of  the  soil  over  and  along  which  said 
portion  of  said  road  is  built,  said  process  of 
sliding  and  giving  away  is  liable  to  continue 
in  the  future,  and  to  entail  still  further  ex- 
pense upon  the  defendant.  It  says  that  the 
adoption  of  the  rate  of  tolls  fixed  by  the  act 
of  May  24,  1890,  would  disable  and  prevent 
this  defendant  from  performing  the  duties 
that  It  owes  to  the  public,  and  would  prevent 
it  from  ever  hereafter  paying  any  dividends 
to  its  stod^holders;  and  that  the  rate  of  tolls 
prescribed  in  said  act  of  May  24,  1890,  is  un- 
reasonaole  and  unjust  to  defendant  and  Its 
stockholders;   and  that  to  permit  the  same 


to  be  enforced  would  be  to  destroy  entirely 
the  value  of  the  property  of  the  defendant, 
and  the  value  of  the  shai*es  of  capital  stock 
of  the  defendant  held  by  Its  stockholders, 
and  destroy  entirely  the  divldend-earnlng  ca- 
pacity of  this  defendant;  and  that  to  permit 
said  act  of  May  24,  1890,  to  be  enforced, 
would  be  to  exercise  absolute  arbitrary  pow- 
er over  the  property  of  the  defendant  and  Its 
stockholders,  in  violation  of  section  2  of  the 
bill  of  rights  of  the  constitution  of  Kentucky, 
and  would  be  depriving  the  defendant  and  Its 
stockholders  of  thehr  property  without  due 
process  of  law,  and  the  taking  of  the  same 
for  public  use  without  the  consent  of  the  de- 
fendant and  its  stockholders,  and  without 
Just  compensation  behig  previously  made  to 
them;  and  that  to  permit  the  enforcement  of 
said  act  of  May  24,  ISOO,  Is  to  violate  article 
5  of  the  amendments  to  the  constitution  of  the 
United  States,  and  sections  3,  12,  14,  and  15 
of  the  bill  of  rights  of  the  constitution  of  the 
United  States,  and  the  amendments  thereto 
and  to  the  constitution  of  the  state  of  Ken- 
tucky." 

It  was  also  alleged,  in  the  original  answer, 
that,  under  the  act  of  1800,  sufficient  income 
could  not  be  earned  '"to  maintain  the  road  and 
provide  for  its  ordinary  expenses,  without 
taking  into  consideration  any  extraordinary 
expenses." 

We  have,  then,  the  case  of  a  corporation  hi- 
vested  by  Its  charter  with  authority  to  construct 
and  maintain  a  turnpike  road,  and  to  collect 
tolls  "agreeable"  to  certain  named  rates,  and 
which  Is  required  by  a  subsequent  legislative© 
enactment*to  conform  to  a  tariff  of  rates  that  is" 
unjust  and  unreasonable,  and  which  also  pre- 
vents it,  out  of  Its  receipts,  from  maintaining 
Its  road  In  proper  condition  for  public  use,  or 
from  earning  any  dividends  whatever  for^tock- 
holders.  These  facts  are  admitted  by  the  de- 
murrer. Is  such  legislation  forbidden  by  the 
clause  of  the  constitution  of  the  United  States 
declaring  that  no  state  shall  deprive  any  person 
of  property  without  due  process  of  law?  We 
are  of  opinion  that,  taking,  as  we  must  do,  the 
allegations  of  the  answer  to  be  true,  this  ques- 
tion must  be  answered  in  the  affirmative. 

It  is  now  settled  that  corporations  are  persons, 
within  the  meaning  of  the  constitutional  provi- 
sions forbidding  the  deprivation  of  property 
without  due  process  of  law,  as  well  as  a  denial 
of  the  equal  protection  of  the  laws.  Santa  Clara 
Co.  V.  Southern  Pac.  Ry.  Co.,  118  U.  S.  394,  6 
Sup.  Ct.  1132;  Pembina  Con.  Silver  Mining  & 
Milling  Co.  V.  Pennsylvania,  125  U.  S.  181.  189, 
8  Sup.  Ct  737;  Railroad  Co.  v.  Beck  with,  120 
U.  S.  29,  9  Sup.  CL  207;  Railroad  Co.  v.  Glbbos. 
142  U.  S.  380.  391,  12  Sup.  Ct.  255.  And.  as 
declared  in  Railway  Co.  v.  GIU,  150  U.  S. 
649,  657,  15  Sup.  Ct  481,  upon  the  authority  of 
previous  decisions,  'there  Is  a  remedy  fa  the 
courts  for  relief  against  legislation  establishing 
a  tariff  of  rates  which  Is  so  unreasonable  as  to 
practically  destroy  the  value  of  the  property  of 
companies  engaged  In  the  carrying  business,  and 
that  especially  may  the  courts  of  the  "tfult^ 
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States  treat  such  a  question  as  a  Judicial  one, 
and  hold  such  acts  of  l^islation  to  be  in  con- 
flict with  the  constitution  of  the  United  States, 
as  depriving  the  companies  of  their  property 
without  due  process  of  law,  and  as  depriving 
them  of  the  equal  protection  of  the  laws,"-- 
citing  Railroad  (Commission  Cases,  116  U.  S. 
307,  331,  6  Sup.  Ct  334,  348,  349,  388,  391, 
1191;  Dow  V.  Beldelman,  125  U.  S.  681,  8  Sup. 
Ct  1028;  Chicago,  M.  &  St  P.  Ry.  Co.  v.  Min- 
nesota, 134  U.  &  418,  10  Sup.  Ct  462,  702; 
Chicago  &  G.  T.  Ry.  Ca  v.  WeUman,  143  U. 
S.  339,  12  Sup.  Ct  400;  Reagan  v.  Trust  Co., 
154  U.  S.  362,  14  Sup.  Ct  1047. 

In  the  Railroad  Commission  Cases,  the  court, 
speaking  by  Chief  Justice  Waite,  recognized  it 
as  settled  that  "a  state  has  power  to  limit  the 
^amount  of  charges  by  railroad  companies  for 
g  the  transportation  of  persons  and  property  with- 
•  in  its  own  •Jurisdiction,  unless  restrained  by 
some  contract  in  the  charter,  or  unless  what  is 
done  amounts  to  a  regulation  of  foreign  or  in- 
terstate commerce."  But  it  took  care,  also,  to 
announce  that  **it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  with- 
out limit  This  power  to  regulate  is  not  a 
power  to  destroy,  and  limitation  is  not  the 
equivalent  of  confiscation.  Under  the  pretense 
ot  regulating  fares  and  freights,  the  state  can- 
not requhre  a  raihroad  to  carry  persons  and  prop- 
erty without  reward.  Neither  can  it  do  that 
which,  in  law,  amounts  to  a  taking  of  private 
property  for  public  use  without  Just  compensa- 
tion, or  without  due  process  of  law." 

So,  in  Reagan  y.  Trust  Co.,  154  U.  &  362, 
397,  399,  410,  412,  14  Sup.  Ct  1047,  In  which 
previous  decisions  were  referred  to,  the  court 
said  that,  beyond  doubt  it  was  within  the 
power  and  duty  of  the  courts  "to  inquire  wheth- 
er a  body  of  rates  prescribed  by  a  legislature  or 
a  commission  is  unjust  and  unreasonable,  and 
such  as  to  work  a  practical  destruction  to  rights 
of  property,  and,  if  so  found  to  be,  to  restrain 
its  operation."  Again:  "These  cases  all  sup- 
port the  proposition  that  while  it  is  not  the 
province  of  the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a  tariff  of  rates 
for  carriage,  it  is  withhi  the  scope  of  judicial 
power,  and  a  part  of  Judicial  dxxty,  to  restrain 
anything  which,  in  the  form  of  a  regulation  of 
rates,  operates  to  deny  to  the  owners  of  prop- 
erty invested  in  the  business  of  transportation 
that  equal  protection  which  is  the  constitutional 
right  of  all  owners  of  otber  property.  There  is 
nothing  new  or  strange  in  this.  It  has  always 
been  a  part  of  the  Judicial  function  to  deter- 
mine whether  the  act  of  one  party  (whether 
that  party  be  a  single  individual,  an  organized 
body,  or  the  public  as  a  whole)  operates  to  di- 
vest the  other  of  any  rights  of  person  or  prop- 
erty. In  every  constitution  Is  the  guaranty 
against  the  taking  of  private  property  for  pub- 
lic puxpoees  without  Just  compensation.  The 
equal  protecticm  of  the  laws  which,  by  the 
fourteenth  amendment  no  state  can  deny  to 
the  hidivldual,  forbids  legislation,  in  whatever 
form  It  may  be  enacted,  hy  which  the  property 
of   one   individual   is,   without   compensation. 


wrested  from  him  for  the  benefit  of  another,  org 
of  the*  public  This,  as  has  been  often  ob** 
served,  is  a  government  of  law,  and  not  a  gov- 
ernment of  men;  and  It  must  never  be  forgot- 
ten that,  under  such  a  government,  with  its 
constitutional  limitations  and  guaranties,  the 
forms  of  law  and  the  machinery  of  government 
with  all  their  reach  and  power,  must  in  their 
actual  workings  stop  on  the  hither  side  of  the 
unnecessary  and  uncompensated  taking  or  de- 
struction of  any  private  property  legally  ac- 
quired and  l^pally  held.  *  *  *  If  the  state 
were  to  seek  to  acquhre  the  title  to  these  roads 
under  its  power  of  eminent  domain,  is  there  any 
doubt  that  constitutional  provisions  would  re- 
quire the  payment  to  the  corporation  of  Just 
compensation,  that  comi)ensation  being  the 
value  of  the  property  as  it  stood  in  the  markets 
of  the  world,  and  not  as  prescribed  by  an  act 
of  the  l^islature?  Is  it  any  leas  a  departure 
from  the  obligations  of  Justice  to  seek  to  take, 
not  the  title,  but  the  use,  for  the  public  benefit 
at  less  than  its  market  value?  *  *  *  It  is 
unnecessary  to  decide,  and  we  do  not  wish  to 
be  understood  as  laying  down,  as  an  absolute 
rule,  that  in  every  case  a  failure  to  produce 
some  profit  to  those  who  have  invested  their 
money  in  the  buikUng  of  a  road  Is  conclusive 
that  the  tariff  Is  unjust  and  unreasonable.  And 
yet  Justice  demands  that  every  one  should  re- 
ceive some  compensation  for  the  use  of  his 
money  or  property,  if  it  be  possible  without 
prejudice  to  the  rights  of  others." 

The  cases  to  which  we  have  referred  re- 
lated to  the  power  of  the  legislature  over 
rates  to  be  collected  by  railroad  corpora- 
tions. But  the  principles  announced  in  them 
are  equally  applicable,  in  like  cbrcumstanceSfe 
to  corporations  engaged  under  legislatiye  au- 
thority in  maintaining  turnpike  roads  for  tbo 
use  of  which  tolls  are  exacted.  Tlimplke 
roads  established  by  a  corporation,  under  au- 
thority of  law,  are  public  highways,  and  the 
right  to  exact  tolls  from  those  using  them 
comes  from  the  state  creating  the  corpora- 
tion. California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  1,  40, 8  Sup.  Ct  1073.  And  the  exercise 
of  that  right  may  be  controlled  by  legisla- 
tive authority  to  the  same  extent  that  sim- 
ilar rights,  connected  with  the  construction 
and  management  of  railroads  by  corpora-^ 
tions,  may  be  controlled.  A  statute  which,  g 
by  its  necessary  operation, •('Compels  a  turn-* 
pike  company,  when  charging  only  such  tolls 
as  are  Just  to  the  public,  to  submit  to  such 
further  reduction  of  rates  as  will  prevent  it 
from  keeping  its  road  in  proper  repair,  and 
from  earning  any  dividends  whatever  for 
stockholders,  is  as  obnoxious  to  the  constitu- 
tion of  the  United  States  as  would  be  a  sim- 
ilar statute  relating  to  the  business  of  a  rail- 
road corporation  having  authority,  under  its 
charter,  to  collect  and  receive  tolls  for  pas- 
sengers and  freight 

It  is  suggested  by  counsel  for  the  plaintiff^ 

that  neither  the  original  nor  the  amended  an* 

swer  sufficiently   disclosed   the   facts   upon 

I  which  the  company  rested  its  contention  las 
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to  the  Invalidity  of  the  act  of  1890»  and  that, 
upon  the  showing  made  by  the  company,  the 
court,  under  the  established  rule  forbidding 
the  annulment  of  a  leglslatiye  enactment  not 
clearly  and  palpably  unconstitutional,  was 
not  obliged  to  hold  that  act  to  be  repugnant 
to  the  constitution  of  the  United  States.  We 
do  not  concur  in  this  yiew.  The  answer  dis< 
closed  what  had  been  the  ayerage  annual  re- 
ceipts of  the  company  under  the  act  of  1865 
for  a  number  of  years  immediately  preced- 
ing the  passage  of  the  act  of  1890,  and  what, 
during  that  period,  had  been  the  ayerage  an- 
nual expenses;  alleged  that  the  receipts  for 
the  seyeral  preceding  years  had  not  admitted 
of  dlyidends  greater  than  4  per  centum  on 
the  par  value  of  the  company's  stock;  that 
the  act  of  1880  reduced  the  tolls  50  per  cent 
below  those  allowed  by  the  act  of  1865;  and 
that  such  reduction  would  so  diminish  the  In- 
come of  the  company  that  it  could  not  main- 
tain Its  road,  meet  its  ordinary  expenses,  and 
earn  any  dlyidends  whatever  for  stockhold- 
ers. These  allegations  were  sufficiently  full 
aa  to  the  facts  necessary  to  be  pleaded,  and 
fairly  raised  for  ludlcial  determination  the 
question— assuming  the  facts  stated  to  be 
true— whether  the  act  of  1890  was  in  deroga- 
tion of  the  company's  constitutional  rights. 
It  made  a  prima  fade  case  of  the  invalidity 
of  that  statute.  When  a  party  specially  sets 
up  and  claims  a  right  or  privilege  under  the 
constitution  or  laws  of  the  United  States,  the 
question  of  the  sufficiency  of  allegations  to 
present  that  issue  Is  not  concluded  by  the 
9  view  expressed  by  the  state  court  In  Mitch- 
geU  V.  Clark,  110  U.  8.  633,  645, 4  Sup.  Ct  170, 
«  312,  this  court^sald:  'rrhe  question  whether 
a  plea  sets  up  a  sufficient  defense,  when  the 
defense  relied  on  arises  under  an  act  of  con- 
gress, does  present,  and  that  necessarily,  a 
question  of  federal  law;  for  the  question  is, 
and  must  be,  does  the  plea  state  facts  which, 
under  the  act  of  congress,  constitute  a  good 
defense?"  This  principle  was  approved  in 
Boyd  V.  Nebraska,  148  U.  S.  135,  180,  12  Sup. 
Ct  375.  We  decide,  however,  nothing  more 
on  this  hearing  than  that,  upon  the  facts  al- 
leged, the  demurrer  to  the  answer  should 
have  been  overruled;  and  upon  the  comple- 
tion of  the  pleadings,  unless  the  plaintiffs 
elected  to  stand  by  their  demurrer,  the  par- 
ties should  be  allowed  to  make  their  proofs 
touching  th»  issues  involved. 

It  Is  proper  to  say  that  if  the  answer  had 
not  allied,  in  substance  that  the  tolls  pre- 
scribed by  the  act  of  1890  were  wholly  inade- 
quate for  keeping  the  road  in  proper  repair 
and  for  earning  dividends,  we  could  not  say 
that  the  act  was  unconstitutional  merely  be- 
cause the  company  (as  was  alleged,  and  as 
the  demurrer  admitted)  could  not  earn  more 
than  4  per  cent  on  its  capital  stock.  It  can- 
not be  said  that  a  corporatioii,  operating  a 
public  highway.  Is  entitled  as  of  right  and 
without  reference  to  the  interests  of  the  pub- 
lic, to  realise  a  given  per  cent  upon  Its  cap- 
ita) stock.    When  the  question  arises  wheth- 


er the  legislature  has  exceeded  Its  constltu* 
tional  power  In  prescribing  rates  to  be  char- 
ged by  a  corporation  controlling  a  public 
highway,  stockholders  are  not  the  only  pez* 
sons  whose  rights  or  interests  are  to  be  con- 
sidered. The  rights  of  the  public  are  not  to 
be  Ignored.  It  is  alleged  here  that  the  rates 
prescribed  are  unreasonable  and  unjust  to 
the  company  and  its  stockholders.  But  that 
involves  an  inquiry  as  to  what  Is  reasonable 
and  just  for  the  public.  If  the  establishing  of 
new  lines  of  transportation  should  cause  a 
diminution  In  the  number  of  those  who  need 
to  use  a  turnpike  road,  and,  consequently,  a 
diminution  hi  the  tolls  collected,  that  is  not, 
in  itself,  a  sufficient  reason  why  the  corpora- 
tion operating  the  road  should  be  allowed  to 
maintain  rates  that  would  be  unjust  to  those 
who  must  or  do  use  its  property.  The  pub- 
lic cannot  properly  be  subjected  to  unreason- 
able rates  in  order  simply  that  stockholders^ 
may  earn  dividends.  The  legishiture^has  the? 
authority,  in  every  case  where  its  power  has 
not  been  restrained  by  contract,  to  proceed 
upon  the  ground  that  the  public  may  not 
rightfully  be  required  to  submit  to  unreason- 
able exactions  for  the  use  of  a  public  highway 
established  and  maintained  under  legislative 
authority.  If  a  corporation  cannot  maintain 
such  a  highway  and  earn  dividends  for  stock- 
holders. It  is  a  misfortune  for  It  and  them 
which  the  constitution  does  not  require  to  be 
remedied  by  Imposing  unjust  burdens  upon 
the  public  So  that  the  right  of  the  public 
to  use  the  plaintiff's  turnpike  upon  payment 
of  such  tolls  as.  In  view  of  the  nature  and 
value  of  the  service  rendered  by  the  compa- 
ny, are  reasonable,  Is  an  element  In  the  gen- 
eral Inquixy  whether  the  rates  established  by 
law  are  unjust  and  unreasonable.  That  In- 
quiry also  Involves  other  considerations,— 
such,  for  Instance,  as  the  reasonable  cost  of 
maintaining  the  road  in  good  condition  for 
public  use,  and  the  amount  that  may  have 
been  really  and  necessarily  Invested  in  ths 
enterprise.  In  short  each  case  must  depend 
upon  its  special  facts;  and  when  a  court, 
without  assuming  Itself  to  prescribe  rates,  is 
required  to  determine  whether  the  rates  pre- 
scribed by  the  legislature  for  a  corporation 
controlling  a  public  highway  are,  as  an  en- 
tirety, so  unjust  as  to  destroy  the  value  of  its 
property  for  all  the  purposes  for  which  it 
was  acquired.  Its  duty  Is  to  take  into  consid- 
eration the  interests  both  of  the  public  and 
of  the  owner  of  the  property,  together  with 
all  other  circumstances  that  are  fairly  to  be 
considered  in  determining  whether  the  legis- 
lature has,  under  the  guise  of  regulating 
rates,  exceeded  its  constitutional  authority, 
and  practically  deprived  the  owner  of  proj^er- 
ty  without  due  process  of  law.  What  those 
other  circumstances  may  be,  it  is  not  neces- 
sary now  to  decide.  That  can  be  best  done 
after  the  parties  have  made  their  proofs. 

It  Is  further  insisted  by  the  company  that 
the  rates  prescribed  for  it  by  the  act  of  1890 
are  much  less  than  those  imposed  by  the 
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General  Statutes  of  Kentucky  upon  other 
turnpike  companies  of  the  state;  consequent- 
ly, that  that  act  denies  to  It  the  equal  protec- 
^tlon  of  the  laws.  The  proposition  of  the  de- 
ft fendant  Is  that  the  constitutional  proTislon 
•  referred»to  requires  all  turnpike  companies  In 
the  state  to  be  placed  by  the  legislature,  when 
exercising  Its  general  power  over  the  subject 
of  rates  to  be  charged  upon  highways  of  that 
character,  upon  substantially  the  same  foot- 
ing. Upon  this  point  the  court  of  appeals 
of  Kentucky  said:  '*A  turnpike  road  leading 
into  and  connected  with  a  populous  city  like 
that  of  the  city  of  Covington  could  afford 
to  charge  less  toll,  by  reason  of  the  immense 
travel  upon  it,  than  turnpikes  in  thinly-settled 
portions  of  the  county  or  state;  and  hence, 
under  former  constitutions,  the  legislature 
has  seen  proper  to  regulate  the  toUs  as  the 
turnpike  road  may  happen  to  be  located."  The 
circumstances  of  each  turnpike  company 
must  determine  the  rates  of  toll  to  be  prop- 
erly allowed  for  its  use.  Justice,  to  the  pub- 
lic and  to  stockholders  may  require,  in  respect 
of  one  road,  rates  different  from  those  pre- 
scribed for  other  roads.  Kates  on  one  road 
may  be  reasonable  and  Just  to  all  concerned, 
while  the  same  rates  would  be  exorbitant  on 
another  road.  The  utmost  that  any  corpora- 
tion operating  a  public  highway  can  rightful- 
ly demand  at  the  hands  of  the  legislature 
when  exerting  its  general  powers  is  that  it 
receive  what,  under  all  the  circumstances, 
is  such  compensation  for  the  use  of  its  prop- 
erty as  will  be  Just  both  to  It  and  to  the  pub- 
lic. If  the  rates  prescribed  for  the  defend- 
ant in  this  case  were  manifestly  much 
lower,  taking  them  as  a  whole,  than  the  legis- 
lature has  by  general  law  prescribed  for  oth- 
er corporations  whose  circumstances  and  lo- 
cation are  not  unlike  those  of  the  defendant, 
a  different  question  would  be  presented.  At 
any  rate,  no  case  of  that  kind  is  properly  pre- 
sented by  the  pleadings,  and  there  is  no 
ground  for  holding  that  the  act  of  1890  de- 
nies to  the  defendant  the  equal  protection  of 
the  laws. 

For  the  reasons  we  have  given,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 
Reversed* 
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UNITED  STATES  et  al.  v.  NORTHWEST- 
ERN EXPRESS.  STAGE  &  TRANS- 
PORTATION CO. 

(January  4,  1897.) 
No.  213. 

COCHT  OF  CLATMS  —  JUKISPICTION  —  CiTIZBNSniP. 

Corporations  organized  under  state  laws 
are  citizens  of  the  United  States,  within  the 
meaning  of  Act  March  3,  1891,  giving  the  court 
of  claims  jurisdiction  over  ^'claims  for  proper- 
ty of  citizens  of  the  United  States''  destroyed 
by  Indians. 

Appeal  from  Court  of  Claims. 


Asst  Atty.  Gen.  Howry,  for  appellants. 
John  B.  Sanborn,  Charles  King,  and  Wm.  B. 
King,  for  appellee. 

Mr.  Justice  WHITE  delivered  the  opin- 
ion of  the  court 

This  appeal  waa  taken  from  a  judgment  of 
the  court  of  claims  awarding  to  the  appellees oo 
the  sum  of  $750*upon  the  following  state  of? 
facts  found  by  the  court,  to  wit: 

"(1)  The  claimant  is,  and  was  at  the  time 
of  the  depredation  hereinafter  mentioned,  a 
corporation  created  under  and  by  virtue  of 
the  laws  of  the  state  of  Minnesota,  and  was 
transacting  the  business*  of  a  common  carrier 
In  conveying  passengers  and  freight  at  the 
time  referred  to. 

"(2)  The  claimant,  during  the  year  1879, 
was  engaged  in  carrying  the  mails  and  doing 
the  business  of  a  common  carrier  from  Bis- 
marck, Dakota,  to  Dead  wood  and  the  Black 
Hills,  upon  the  territorial  road  from  Bis- 
marck to  Cook  station,  in  part  through  the 
Great  SI0U2  reservation. 

*'(3)  On  the  5th  of  February,  1879,  near  Ce- 
dar Canyon,  property  belonging  to  the  claim- 
ant, consisting  of  four  horses  and  their  har- 
ness, was  taken  or  destroyed  by  Indians  of 
the  defendant's  tribe,  the  same  being  of  the 
value  of  $750.  The  defendant  Indians  were 
at  the  time  in  amity  with  the  United  States, 
and  the  d^redatlon  was  committed  without 
just  cause  or  provocation  on  the  part  of  the 
claimant  or  its  agents,  and  the  property  hBM 
not  been  returned  or  paid  for.  The  claim  has 
not  been  approved  or  allowed  by  the  secre- 
tary of  the  interior." 

The  court  of  claims  decided  on  the  facts  so 
found,  as  a  conclusion  of  law,  that  the  claim- 
ant, by  reason  of  its  incorporation  by  a  state 
of  the  Union,  must  be  conclusively  presumed 
to  be  a  citizen  of  the  United  States  for  the 
purposes  of  this  action. 

The  act  of  March  8,  1891  (26  Stat  851,  c. 
538),  Is  entlUed  "An  act  to  provide  for  the 
adjudication  and  payment  of  claims  arising 
from  Indian  depredations."  By  the  first  sec- 
tion of  the  act  jurisdiction  and  authority  were 
conferred  upon  the  court  of  claims,  in  addi- 
tion to  the  jurisdiction  already  possessed  by 
the  court,  to  Inquire  into  and  finally  adjudi- 
cate "all  claims  for  property  of  citizens  of 
the  United  States"  taken  or  destroyed  by  In- 
dians, under  circumstances  specified  In  the 
act  The  sole  question  presented  by  the  ap- 
peal, therefore.  Is  as  to  whether,  under  a 
proper  construction  of  the  act  referred  to, 
a  corporation  of  a  state,  for  the  purpose  of 
the  act  is  embraced  within  the  designation g^ 
"citizens  of  the  United  States."  » 

•  The  act  was  considered  in  Johnson  v.  U.  S.,» 
160  U.  S.  546,  16  Sup.  Ct  377,  and  we  there 
held  that  a  person  who  was  not  a  citizen  of 
the  United  States  at  the  time  of  an  alleged 
approiHTlation  of  his  property  by  a  tribe  of 
Indians  was  not  entitled  to  maintain  an  ac- 
tion in  the  court  of  claims,  under  the  act  In 
question.    There  was  not  in  that  case,  how- 
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ever,  any  assertion  that  the  claimant  was  a 
citizen  of  a  state,  as  dlstlngnlshed  from  a 
citizen  of  the  United  States.  It  was  also  de- 
clared that,  as  the  conrt  of  claims  had  no 
general  jurisdiction  over  claims  against  the 
United  States,  it  conld  take  cognizance  only 
of  such  matters  as  by  the  terms  of  the  act 
of  congress  were  committed  to  it  While,  un- 
doubtedly, in  a  purely  technical  and  abstract 
sense,  citizenship  of  one  of  the  states  may 
not  include  citizenship  of  the  United  States, 
this  does  not  meet  the  question  which  we 
are  to  construe,  which  is,  what  is  the  mean- 
ing of  the  words  "citizens  of  the  United 
States,**  as  used  in  the  statute?  Unquestion- 
ably, in  the  general  and  common  acceptation, 
a  citizen  of  the  state  is  considered  as  synono- 
mous  with  citizen  of  the  United  States,  and 
the  one  Is  therefore  treated  as  expressive  of 
the  other.  This  flows  from  the  fact  that  the 
one  Is  normally  and  usually  the  other,  and 
where  such  is  not  the  case  it  is  purely  ex- 
ceptional and  uncommon.  These  considera- 
tions give  rise  to  an  ambiguity  which  we 
must  solve,  not  by  reference  to  a  mere  ab- 
stract technicality,  but  by  that  cardinal  rule 
which  commands  that  we  seek  out  and  apply 
the  evident  purpose  intended  to  be  accom- 
plished by  the  law-making  power. 

Oongress  has  frequently  in  its  legislation, 
as  also  the  treaty-making  power,  used  the 
words  "citizens  of  the  United  States"  in  the 
broadest  sense,  and  as  embracing  corpora- 
tions created  by  state  law.  Thus,  in  section 
2319  of  the  Revised  Statutes,  the  right  to 
purchase  mineral  deposits  in  the  public  lands 
was  conferred  upon  "citizens  of  the  United 
States  and  those  who  have  declared  their  in- 
tention to  become  such.*'  Section  2321,  how- 
ever, in  regulating  the  mode  by  which  the 
fact  of  citizenship  should  be  established, 
provided  that  "in  the  case  of  a  corporation 
p organized  under  the  laws  of  the  United 
estates,  or  of  any  state  or  territory  thereof,** 
•  the  fact  should  be  evidenced  •^'by  the  filing  bf 
a  certified  copy  of  their  charter  or  certificate 
of  incorporation.*'  By  the  French  spoliation 
act  of  January  20, 1885  (23  Stat  283),  authori- 
ty was  conferred  on  the  court  of  claims  to 
adjudicate  upon  certain  claims  of  "citizens  of 
the  United  States  or  their  legal  representa- 
tives." The  court  of  claims,  however,  made 
no  distinction  in  the  exercise  of  Jurisdiction 
between  the  claims  of  natural  persons  or  of 
•corporations.  It  cnterec!  upon  no  inquiry  as 
to  whether  the  stockholders  of  such  corpora- 
tions were  composed  in  whole  or  in  part  of 
other  than  citizens  of  the  United  States.  (Con- 
gress appropriated  for  the  payment  of  Judg- 
ments til  us  renilered  in  favor  of  corporations. 
See  20  Sfat.  t>u5,  007,  where  appropriations 
were  made  in  favor  of  the  receiver  of  a  cor- 
poration styled  the  Baltimore  Insurance  Ck)m- 
pany. 

In  various  treaties  entered  into  by  the  gov- 
ernment, the  term  "citizens  of  the  United 
States**  has  been  used  in  the  general  sense  al- 
.ready  referred  to.    Thus,  in  the  treaty  with 


Mexico,  reUitive  to  the  adjustment  of  unset- 
Ued  claims  (15  Stat  679,  680),  Jurisdiction  is 
granted  to  a  commission  to  consider  "all 
claims  on  the  part  of  corporations,  companies 
or  private  individuals,  citizens  of  the  United 
States,  upon  the  government  of  the  Mexican 
republic.**  Similar  language  was  also  em- 
ployed In  the  treaties  with  Venezuela  (16 
Stat  713,  714),  with  Peru  (Id.  751,  752),  with 
Great  Britain  (17  Stat.  863,  867),  and  with 
Prance  (21  Stat  673,  674). 

In  various  decisions  of  this  court,  com- 
mencing with  Railroad  Co.  v.  Letson,  2  How. 
497,  it  has  been  adjudged  that,  for  the  pur- 
pose of  suing  and  being  sued  In  the  courts 
of  the  United  States,  a  corporation  of  a  state 
should  be  deemed  a  citizen  of  a  state,  and 
for  the  purposes  of  Jurisdiction  it  would  be 
conclusively  presumed  that  all  the  stockhold- 
ers were  citizens  of  the  state  which,  by  its 
laws,  created  the  corporation.  Muller  v. 
Dows,  94  U.  S.  44,  45;  Railway  Co.  v.  James, 
161  U.  S.  545,  16  Sup.  Ct  621. 

With  this  frequent  use  by  congress  of  the 
words  "citizens  of  the  United  States**  as  em- 
bracing a  corporation  of  a  state,  It  remains 
only  to  be  ascertained  from  the  nature  of  the^ 
remedy  proposed  to  be  efTected  by  the  Indian  g 
depredation  act*whether  the  words  were  used* 
in  the  act  in  their  general  signification. 

The  act  In  question  was  a  provision  made 
by  the  United  States  as  the  guardian  of  the 
Indians,  controlling  as  well  their  persons  as 
their  property,  designed  to  make  provision 
for  the  payment  of  the  injuries  committed 
by  its  wards.  It  certainly  contemplated  that 
citizens  of  the  United  States,  even  strictly 
speaking,  should  be  made  whole  for  the  losses 
they  might  have  sustained.  But  it  is  evident 
that  cases  might  arise  where,  in  order  to 
make  restitution  to  citizens  of  the  United 
States,  the  term  in  question  would  require  a 
construction  embracing  federal  and  state  cor- 
porations. For,  as  the  legal  title  to  the  prop- 
erty of  a  corporation  Is  generally  in  the  cor- 
poration, claims  for  damages  to  such  proper- 
ty could  not  be  presented  in  the  names  of  the 
several  stockholders.  To  deny  relief  to  such 
a  corporation  would  be  practically,  therefore, 
to  refuse  redress  to  citizens  of  the  United 
States. 

It  must  have  been  contemplated,  therefore, 
that  a  corporation  thus  chartered  by  con- 
gress was  to  be  treated,  under  the  terms  of 
the  act  herein  referred  to,  as  a  citizen  of  the 
United  States  for  the  purposes  thereof;  and 
the  same  reasoning  which  thus  operates  to 
bring  a  federal  corporation  within  the  terms 
of  the  act  leads  also  to  the  necessity  of  in- 
cluding corporations  of  the  several  states  of 
the  Union. 

It  is  true,  as  argued,  that  in  some  cases,  if 
corporations  were  embraced  within  the  terms 
of  the  act,  an  alien,  who  was  a  corporator, 
might  be  benefited.  But  the  ascertainment 
of  the  purposes  of  congress  by  this  argument 
of  inconvenience  on  the  one  hand  is  complet0[^ 
ly  destroyed  by  the  overwhelming  prepondel- 
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ance  of  Inconyenlence  which  would  exist  on 
the  other;  for,  doubtless,  while  the  alien  cor- 
porator may  be  an  exception,  the  corporator 
who  is  both  a  citizen  of  the  state  and  a  citi- 
zen of  the  United  States  is  the  rule.    To  fol- 
low the  argument,   therefore,   would   make 
the  exception  dominate,  and  destroy  the  rule. 
As  the  settled  law  was  that,  for  the  pur- 
poses of  federal  jurisdiction,  such  corpora- 
^tlons  are  conclusively  presumed  to  be  composed 
gof  citizens  of  the  states,  and  as  such  construction 
•^  was  •manifestly  frequently  approved  by  the 
re-enactment  of  provisions  of  the  statutes 
conferring  Jurisdiction  without  an  attempt  to 
alter  the  presumption  thus  indulged  in.  It  is 
proper  to   consider   that    such  corporations 
were  within  the  purview  of  words  as  used  in 
the  remedial  act. 
Judgment  affirmed. 


(164  U.  8.  63S) 

In  re  ATLANTIC  CITY  R.  CO. 

(January  4,  1897.) 

ICakdamus— Objbotion  to  Jurisdiotion— Dbxur- 

RER. 

1.  Mandamus  will  not  issue  to  an  inferior 
court  to  dismiss  a  bill  for  want  of  jurisdiction 
where  the  petitioner  will  have  a  remedy  by  ap- 
peal should  a  decree  pass  against  him. 

2.  Objection  to  the  jurisdiction  of  a  federal 
court  is  not  waived  by  answering  to  the  merits 
after  a  demurrer  for  the  sole  purpose  of  raising 
such  objection  has  been  overruled. 

Wm.  Houston  Kenyon,  for  petitioner. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court. 

This  is  an  application  for  leave  to  file  a  pe- 
tition for  a  writ  of  mandamus.  The  petition 
states  that  the  Atlantic  City  Railroad  Compa- 
ny Is  a  corporation  created,  organized,  and 
existing  under  the  laws  of  the  state  of  New 
Jersey;  that  May  20,  1898,  a  bill  in  equity 
was  filed  by  the  Union  Switch  &  Signal  Com- 
pany and  the  Fidelity  Title  &  Trust  Company, 
corporations  organized  and  existing  under  the 
laws  of  Pennsylvania,  against  petitioner  and 
Joseph  S.  Harris,  its  president,  defendants, 
in  the  United  States  circuit  court  for  the 
Eastern  district  of  Pennsylvania,  for  the  al- 
leged infringement  of  certain  letters  patent 
for  improvements  in  electrical  signaling  ap- 
paratus; that  July  6, 1896,  petitioner  appear- 
ed specially  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court,  and  on  August  3d 
filed  a  demurrer  raising  the  question,  and  on 
the  same  day  defendant  Harris  also  filed  a  de- 
murrer to  the  bill  of  complaint;  that  peti- 
tioner's demurrer  was  overruled,  and  defend- 
ant Harris  was  granted  permission  to  with- 
draw his  demurrer,  if  he  bo  elected;  that  by 
virtue  of  the  order  overruling  the  demurrer 

*  petitioner  Is  required,  "as  it  is  advised  and 
e  believes,  to  enter  a  general  appearance  by 

•  the  28th  day  of  December,  1896.  and*  file  an 
answer  by  the  4th  day  of  January,  1897,  or 
within  other  reasonable  time  fixed  by  the 
court,  or  an  interlocutory  decree  will  be  la- 


sued  against  It  directing  the  issuance  of  aa 
Injunction  against  It  and  awarding  damages 
and  costs  and  an  accounting";  that  petitioner 
has  a  defense  on  the  merits  which  is  an  ade- 
quate and  complete  answer  to  the  bill;  "that 
it  is  advised  and  believes  that  it  has  no  ade- 
quate remedy  by  appeal";  and  "that,  if  it  en- 
ters a  general  appearance,  or  files  an  answer 
in  said  case,  it  will  thereby  and  by  that  act 
and  fact  forever  waive  all  objection  to  the 
Jurisdiction  of  said  court,  and  this  court  will 
be  forever  ousted  of  its  jurisdiction  to  de- 
termine the  jurisdiction  of  said  court  in  said 
case;  and  that,  accordingly,  your  petitioner 
has  no  adequate  remedy  unless  this  court 
will  grant  the  mandamus  as  herein  petition* 
ed." 

The  prayer  was  for  a  writ  of  mandamus 
directed  to  the  Judges  of  the  circuit  court 
of  the  United  States  for  the  Eastern  district 
of  Pennsylvania,  commanding  them  to  dis- 
miss, "as  against  your  petitioner,"  the  bill 
of  complaint  in  the  suit,  and  "to  vacate,  as 
against  your  petitioner,  the  said  order  of  No- 
vember 24,  189G,  overruling  the  said  demur- 
rer of  your  petitioner,  and  to  enter  a  decree 
to  that  effect,  all  as  prayed  for." 

Copies  of  the  bill  of  complaint,  the  special 
appearance,  the  demurrer,  and  of  the  order 
overruling  the  demurrer  and  granting  leave 
to  withdraw  the  demurrer  of  Harris,  with- 
out prejudice,  were  annexed.  The  bill  of 
complaint  showed  complainants  to  be  corpo- 
rations of  Pennsylvania,  and  citizens  thereof; 
the  defendant  the  Atlantic  City  Railroad 
Company  to  be  a  corporation  and  citizen  of 
New  Jersey,  having  Its  principal  office  at  Phil- 
adelphia; and  defendant  Harris,  its  president* 
to  be  a  citizen  of  Pennsylvania. 

Petitioner's  demurrer    showed    for  cause 
"that  it  appears  upon  the  face  of  said  bill 
of  complaint  that  this  court  has  no  jurisdic- 
tion over  the  person  of  this  defendant,  the 
Atlantic  City  Railroad  Company,  as  it  ap- 
pears upon  the  face  of  the  said  bill  of  com- 
plaint that  this  defendant  is  not  an  inhabit-,^ 
ant  or  citizen  of  the  Eastern  district  of  Penn-g 
sylvanla  or  the  state* of  Pennsylvania,  but* 
is  an  inhabitant  and  citizen  of  the  district 
and  state  of  New  Jersey." 

The  general  power  of  the  court  to  issue  a 
writ  of  mandamus  to  an  inferior  court  to 
take  jurisdiction  of  a  cause  when  it  refuses 
to  do  so  is  settled  by  a  long  train  of  deci- 
sions; but  mandamus  only  lies,  as  a  genera] 
rule,  where  there  is  no  other  adequate  rem- 
edy; nor  can  it  be  availed  of  as  a  writ  of 
error.  In  re  Pennsylvania  Co.,  137  U.  S.  451, 
11  Sup.  Ct  141;  In  re  Morrison,  147  U.  S. 
14,  13  Sup.  Ct  246;  Ex  parte  Railway  Co.» 
103  U.  S.  794;  Ex  parte  Baltimore  &  O.  R. 
Co.,  108  U.  S.  5G6,  2  Sup.  Ct  876. 

In  Re  Hohorst  150  U.S. 653, 14  Sup. Ct  221^ 
the  bin  was  filed  in  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Nevr 
York  against  a  corporation  and  certain  othor 
defendants,  and  was  dismissed  against  the 
corporation  for  want  of  Jurlsdlctioik    From 
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tliat  order  complainaoit  took  an  appeal  to  this 
oonrt,  which  was  dismissed  for  want  of  Juris- 
diction, because  the  order,  not  disposing  of 
the  case  as  to  all  the  defendants,  was  not  a 
final  decree  from  which  an  appeal  would  lie. 
148  U.  S.  2G2. 13  Sup.  Gt  590.  Thereupon  an 
application  was  made  to  this  court  for  leave 
to  file  a  petition  for  a  writ  of  mandamus  to 
the  judges  of  the  circuit  court  to  take  Juris- 
diction, and  to  proceed  against  the  company 
in  the  suit  Leave  was  granted,  and  a  rule 
to  show  cause  entered  thereon,  upon  the  re- 
turn to  which  the  writ  of  mandamus  was 
awarded. 

In  this  case,  however,  the  circuit  court  en- 
tertained Jurisdiction,  and  the  petitioner  has 
its  remedy  by  appeal,  if  a  decree  should  pass 
against  it  The  objection  to  the  Jurisdiction 
presented  by  filing  the  demurrer,  for  the 
special  and  single  purpose  of  raising  It, 
would  not  be  waived  by  answering  to  the 
merits  upon  the  demurr^  being  overruled. 
Pacific  Ck>.  V.  Denton,  146  U.  S.  202,  13  Sup. 
Ct  44. 

To  direct  the  exercise  of  Jurisdiction  la 
quite  different  from  a  mandate  not  to  do  so, 
and  we  think  we  should  not  interpose  at  this 
stage  of  the  case  in  the  manner  desired. 

Leave  denied. 

aU  U.  S.  684) 

BUSHNBLL  y.  LBLAND. 

(January  4.  1897.) 

No.  497. 

Natiokxl  Banks— iNSOLVBycT— Power  op  Comp- 
troller TO  Appoivr  Rbcbiver, 

1.  The  comptroller  may  appoint  a  receiver 
for  an  insolvent  na-Jonal  bank,  or  make  a  rata- 
ble assessment  npon  the  stockliolders,  without' 
a  prior  jndlcial  determination  of  the  necessitf 
for  a  receiver  or  of  the  existence  of  the  liabili- 
ties of  the  bank. 

2.  Rev.  St  S§  5151,  5234,  empowering  the 
comptroller  to  appoint  receivers  for  insolvent 
national  banks,  and  to  make  ratable  assess- 
ments npon  the  stockholders,  does  not  vest  in 
blm  a  Judicial  power,  in  violation  of  the  consti- 
tution. 

In  Error  to  the  District  Ck)urt  of  the  United 
States  for  the  District  of  Ck)nnect]cut 

John  J.  Crawford,  for  plaintiff  in  error.  P. 
W.  Holden  and  Edward  Winslow  Paige,  for 
defendant  in  error. 

Mr.  Justice  WHITE  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  being  a  stockholder 
in  the  State  National  Bank  of  Wichita,  Kan., 
was  sued  to  enforce  payment  of  the  double 
liability  imposed  by  law.  The  pleadings  aver 
the  existence  of  the  legal  prerequisites  to  the 
stockholder's  liability,  viz.  the  subscription  by 
defendant  to  the  stock,  the  due  organization 
of  and  the  authority  conferred  on  the  bank 
to  engage  In  business,  the  suspension,  the 
valid  appointment  of  a  receiver,  and  a  rat- 
able assessment  made  by  the  comptroller  on 
the  stockholders  in  conformity  to  law.  Rev. 
St  n  5151,  5234. 
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At  the  trial,  objection  was  taken  and  re- 
served to  the  offerhig  hi  evidence  of  the  as- 
sessment made  by  the  comptroller  of  the  cur- 
rency, and  upon  the  dose  of  the  testimony 
the  ground  of  this  objection  was  reiterated  by 
way  of  exception  to  the  refusal  of  the  court 
to  give  the  following  instruction:  ^ 

'*Ck)unscl  for  the  defendant  then  moved  the| 
court  to^instruct  the  Jury  to  return  a  verdict* 
for  the  defendant,  upon  the  ground  that  there 
is  no  evidence  in  the  case  to  show  that  the 
action  is  brought  for  the  purpose  of  enforcing 
any  claim  or  lien  of  the  United  States;  that, 
so  far  as  appears  from  the  evidence,  the  in- 
dividual liability  of  the  defendant  as  a  stock- 
holder of  the  State  National  Bank  of  Wichita 
is  sought  to  be  enforced  merely  for  the  pur- 
pose of  paying  the  claims  of  private  parties; 
that  there  is  no  evidence  in  this  case  to  show 
that  such  parties  are  creditors  of  the  State 
National  Bank  of  Wichita,  and  there  is  no 
evidence  to  show  that  the  fact  that  these  par- 
ties are  creditors  of  the  State  National  Bank 
of  Wichita  has  ever  been  established  hj  any 
decision  or  order  of  a  court  of  competent  Juris- 
diction; that,  so  far  as  appears,  the  only  de- 
cision on  this  point  is  that  of  the  comptroller 
of  the  currency;  and  that  his  decision  is  of 
no  force,  for  the  reason  that  it  is  an  attempt  of 
an  executive  officer  to  exercise  Judicial  func- 
tions." 

A  verdict  was  returned  in  favor  of  the  plain- 
tiff, and  to  the  Judgment  thereon  this  writ  of 
error  is  prosecuted. 

The  assignments  of  error  are  based  8<Aely 
on  the  grounds  covered  by  the  exception  tak- 
en to  the  introduction  of  testimony,  the  re- 
fusal to  charge,  as  above  stated,  and  to  an 
asserted  want  of  Jurisdiction  in  the  court  be- 
low. All  these  alleged  errors  may  be  re- 
duced to  the  single  contention  that  under  the 
national  banking  law  the  comptroller  of  the 
currency  is  without  power  to  appoint  a  re> 
ceiver  to  a  defaulting  or  insolvent  nattonal 
bank,  or  to  caU  for  a  ratable  assessment  up- 
on the  stockholders  of  such  bank,  without  a 
previous  Judicial  ascertainment  of  the  neces- 
sity for  the  appointment  of  the  receiver  and 
of  the  existence  of  the  liabilities  of  the  bank; 
and  that  the  lodgment  of  autiiority  In  the 
comptroller,  empowering  him  either  to  ap- 
point a  receiver  or  to  make  a  ratalde  call  up- 
on the  stockholders,  is  tantamount  to  vesting 
that  officer  with  Judicial  power,  in  violation 
of  the  constitution.  All  of  these  contentions 
have  been  long  since  settled,  and  are  not  open 
to  further  discussion.  Kennedy  v.  Gibson,  8 
Wall.  498;  Casey  v.  GalU,  04  U.  8.  874;  U.  S. 
V.  Knox,  102  U.  S.  423.  When,  after  the  adju-  S 
dication  in  Kennedy  v.* Gibson,  the  questions? 
were  for  a  second  time  pressed  in  argument, 
thecourt  contented  Itself  with  calling  attention 
to  the  fact  that  they  had  been  affirmatively  ad- 
judicated upon,  and  were  concluded.  We  see 
no  reason  now  to  reopen  controversies  wbidi 
were  then  treated  as  concluded,  and  have 
since  been  approved  and  in  all  respects  fully 
aftlrmed.     The  contention  that  there  is  now 
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inresented  In  argument  a  grave  constitntlonal 
<ineBtlon»  which  was  not  pressed  or  consider- 
ed In  the  prior  cases,  is  a  mere  assumption 
which  has  no  foundation  in  fact  A  casual 
Inspection  of  the  points  pressed  by  counsel  in 
Casey  v.  Galli,  makes  evident  the  fact  that 
the  very  arguments  now  advanced  were  then 
urged  upon  the  court,  and  held  to  be  unten- 
able. 
Judgment  affirmed* 


<164  U.   S.  644) 

MILLS  V.  UNITED  STATES. 

(January  4,  1897.) 

No.  53a 

Raps  —  Consent  op  Female  —  Force  —  Charobs. 

1.  Where  a  woman  Is  in  possession  of  her  nat- 
nral  mental  and  physical  powers,  and  not  terri- 
fied by  threats,  nor  in  such  a  position  that  re- 
sistance would  be  useless,  her  failure  to  resist 
intercourse  amounts  to  consent;  therefore  a 
charge  that,  "if  there  is  nonconsent  of  the  wo- 
man, the  force  incident  to  the  act"  of  inter- 
course is  all  the  force  that  is  necessaiy  to  con- 
stitute rape,  is  error,  for  omission  to  state  the 
kind  of  nonconsent  the  law  requires. 

2.  A  portion  of  a  charge,  which  insufficiently 
states  the  essentials  of  the  crime,  will  not  be 
held  harmless  because  a  full  and  correct  state- 
ment of  the  law  is  given  in  other  portions. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Asst  Atty.  Gen.  Dickinson,  for  the  United 
^  States. 

r  *Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court. 

The  plaintiff  in  error  was  indicted  in  the 
United  States  district  court  for  the  Western 
district  of  Arkansas  at  the  November  term, 
1885,  for  the  crime  of  rape,  committed  at 
the  Cherokee  Nation,  in  the  Indian  country, 
within  the  Western  district  of  Arkansas,  up- 
on one  Florence  Hendrix,  a  white  woman, 
and  not  an  Indian,  and  not  a  member  of  any 
Indian  tribe.  He  was  duly  arraigned,  and 
pleaded  not  guilty,  and  was  tried  upon  the 
indictment  at  tha  February  term  of  the  dis- 
trict court  in  189G,  was  found  guilty  as  char- 
ged in  the  indictment,  and  sentenced  to  be 
hanged  on  the  23d  day  of  June,  1896.  A  writ 
of  error  having  been  allowed,  the  record  has 
been  removed  to  this  court  for  review. 

Upon  the  trial  the  government  gave  evi- 
dence tending  to  show  that  on  the  night  of 
December  7,  1894,  James  P.  Hendrix,  the 
husband  of  the  prosecutrix,  occupied  a  home 
with  her  and  their  four  young  children  in  the 
Indian  Territory,  about  two  miles  southwest 
of  a  place  called  "Foyle."  A  man  named 
Maxwell  was  also  at  the  house  that  night 
They  lived  off  the  public  road  about  a  quar- 
ter of  a  mile.  About  8  o'clock  that  night,  while 
the  moon  was  shining,  the  defendant  rode 
up  to  the  house,  and  asked  his  way  to  Kep- 
thart's.  He  said  he  was  lost,  and  asked  the 
husband,  Hendrix,  if  he  would  please  come 
to  the  door,  and  put  him  in  the  right  direc- 
tton.    When  the  witness  opened  the  door  the 
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defendant  ^nt  his  gun  on^liim,'*  and  told« 
witness  to  come  out  The  prosecutrix  said, 
"No;  you  are  not  going  out,**  to  which  the 
defendant  answered,  with  an  oath,  "Yes,  he 
is/*  The  husband  had  on  his  night  clothes, 
—only  drawers  and  shirt,— and  was  barefoot- 
ed. The  defendant,  he  says,  threatened  to  kill 
him,  and  told  him  to  walk  along  down  the 
road,  saying  "My  name  is  Henry  Starr,**  who 
was  a  notorious  train  robber.  The  husband 
was  then  sent  down  the  road  by  the  defend- 
ant, under  threats  to  kill  him  if  he  did  not 
go;  and  after  he  went  the  defendant  took 
the  woman,  the  prosecutrix,  and,  as  she  al- 
leged, by  threats  compelled  her  to  have  con- 
nection with  him  twice. 

Upon  the  cross-examination  of  the  prose- 
cutrix it  appeared  that  she  was,  at  the  time 
of  the  trial,  about  25  years  old,  and  that  she 
had  been  married  9  years.  She  was  married 
at  Mt  Yemon,  In  Missouri,  and  from  that 
time  had  lived  a  wandering  life  with  her 
husband,  moving,  as  she  said,  "so  often  I 
could  not  tell  you  Just  exactly  where."  Her 
testimony  in  regard  to  the  commission  of 
the  offense  after  the  husband  had  moved 
down  the  road  was  given  in  great  detail, 
which  it  Is  not  necessary  to  here  set  forth. 

As  the  verdict  of  the  Jury  is  conclusive  up- 
on the  merits  of  the  case.  It  becomes  of  the 
highest  importance  that  upon  an  Issue  of  this 
kind,  maintained  by  evidence  such  as  this 
record  presents,  the  court  should  charge  the 
Jury  with  accuracy  regarding  the  Ingredients 
of  the  crime,  and  the  facts  necessary  to  be 
proved  in  order  to  show  the  guilt  of  the  de- 
fendant No  portion  of  the  charge  of  the 
court,  under  such  circumstajices,  can  be  said 
to  be  harmless  if  it  did  not  state  correctly 
and  fully  the  law  applicable  to  the  crime, 
even  although  it  may  be  urged  that  in  other 
portions  of  the  charge  the  correct  rule  was 
laid  down. 

The  crime  itself  Is  one  of  the  most  detesta- 
ble and  abominable  that  can  be  committed, 
yet  a  charge  of  that  nature  is  also  one  which 
all  Judges  have  recognized  as  easy  to  be 
made  and  hard  to  be  defended  against;  and 
it  has  been  said  that  vexy  great  caution  la 
requisite  upon  all  trials  for  this  crime,  in  or- 
der that  the  natural  Indignation  of  men^ 
which  is  aroused  against  the  perpetrator  ol^ 
such  an  outrage  upon  a  defenseless*  woman  •! 
may  not  be  misdirected,  and  the  mere  charge 
taken  for  proper  proof  of  the  crime  on  the 
part  of  the  person  on  trIaL  The  defendant  In 
this  case  denied  even  being  present  upon  the 
occasion  in  question.  The  credibility  of  the 
prosecutrix  was  put  in  issue  by  her  appear- 
ing on  the  stand  as  a  witness,  and,  although 
the  Jury  might  have  disbelieved  the  evidence 
of  the  defendant  when  he  said  that  he  was 
not  there  at  all,  yet  they  were  under  no  le- 
gal necessity  to  believe  in  full  the  account 
given  by  the  prosecutrix.  Assuming  the 
presence  of  the  defendant  the  Jury  had  the 
right  to  believe  all  the  testimony  of  the  prose> 
cutrix  or  only  part  of[J|tf^|^l^at  Is,  they  might 
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haye  believed  her  tefitlmony  as  to  the  fact  of 
the  connectloo  between  the  defendant  and 
herself,  but  were  not  bound  to  believe  that  It 
was  against  her  consent,  and  by  the  use  of 
force  overwhelming  In  Its  nature,  and  be- 
yond her  power  to  resist,  or  by  virtue  of 
such  threats  against  her  life  or  safety  as  to 
overcome  her  will.  Whether  such  threats 
were  made,  or  whether,  in  their  absence,  she 
resisted  to  the  extent  of  her  ability  at  the 
time  and  under  the  circumstances,  was  a 
question  for  the  jury.  The  prosecutrix  gave 
upon  cross-examination  a  minute  and  extend- 
ed account  of  the  manner  in  which  the  crime 
was  committed,  and  of  the  circumstances 
surrounding  its  commission.  How  much  of 
this  testimony  was  credible,  and  what  infer- 
ences ought  to  be  drawn  from  it  all,  were 
matters  for  the  sole  consideration  of  the  jury. 
With  evidence  such  as  has  been  outlined, 
the  court,  in  charging  the  jury,  said:  **The 
fact  is  that  all  the  force  that  need  be  exer- 
cised, if  there  is  no  consent,  is  the  force  inci- 
dent to  the  commission  of  the  act.  If  there 
Is  nonconsent  of  the  woman,  the  force,  I  say, 
incident  to  the  commission  of  the  crime,  is 
all  the  force  that  is  required  to  make  out 
this  element  of  the  crime."  An  exception 
was  taken  to  the  definition  of  the  crime  as 
given  by  the  court 

In  this  charge  we  think  the  court  did  not 
explain  fully  enough  so  as  to  be  understood 
by  the  jury  what  constitutes  in  law  non- 
consent  on  the  part  of  the  woman,  and  what 
is  the  force,  necessary  in  all  cases  of  non- 
S  consent,  to  constitute  this  crime.  He  mere- 
?  ly  stated  that  if  the  woman  did  not  give*eon- 
sent,  the  only  force  necessary  to  constitute 
the  crime  in  that  case  was  that  which  was 
Incident  to  the  commission  of  the  act  itself. 
That  is  true  in  a  case  where  the  woman's 
win  or  her  resistance  had  been  overcome  by 
threats  or  fright,  or  she  had  become  help- 
less or  unconscious,  so  that,  while  not  con- 
senting, she  still  did  not  resist.  But  the 
charge  in  question  covered  much  more  exten- 
sive ground.  It  covered  the  case  where  no 
threats  were  made,  where  no  active  resist- 
ance was  overcome,  where  the  woman  was 
not  unconscious,  but  where  there  was  simply 
nonconsent  on  her  part,  and  no  real  resist- 
ance whatever.  Such  nonconsent  as  that  is 
no  more  than  a  mere  lack  of  acquiescence, 
and  Is  not  enough  to  constitute  the  crime  of 
rape.  Taking  all  the  evidence  in  the  case, 
the  jury  might  have  inferred  just  that 
amount  of  nonconsent  in  this  case.  Not  that 
they  were  bound  to  do  so,  but  the  question 
was  one  for  them  to  decide.  The  mere  non- 
consent  of  a  female  to  intercourse,  where 
she  is  in  possession  of  her  natural,  mental, 
and  physical  powers,  if  not  overcome  by 
numbers,  or  terrified  by  threats,  or  in  such 
place  and  position  that  resistance  would  be 
useless,  does  not  constitute  the  crime  of  rape 
on  the  part  of  the  man  who  has  connection 
with  ber  under  such  circumstances.  More 
force  Is  necessary  when  that  is  the  character 


of  nonconsent  than  was  stated  by  tha  court 
to  be  necessary  to  make  out  that  element  of 
the  crime.  That  kind  of  nonconsent  is  not 
enough,  nor  is  the  force  spoken  of  then  suffi- 
cient, which  is  only  Incidental  to  the  act  it- 
self. 

Bishop,  in  his  treatise  on  Criminal  Law^ 
says  that  the  proposition  as  to  the  element 
of  consent,  deduclble  from  the  authorities,  is 
that,  although  the  crime  is  completed  where 
the  connection  takes  place  without  the  con- 
sent of  the  female,  yet,  in  the  ordinary  case 
where  the  woman  is  awake,  of  mature  years, 
of  sound  mind«  and  not  in  fear,  a  failure  to 
oppose  the  carnal  act  is  consent;  and,  though 
she  object  verbally,  if  she  make  no  outcry 
and  no  resistance,  she,  by  her  conduct,  con- 
sents, and  the  act  is  not  rape  in  the  man. 
2  Blsh.  Gr.  Law,  §  1122.  This  is  consistent, 
we  think,  with  most  of  the  authorities  on  the 
subject  See  People  v.  Dohring,  59  N.  Y. 
374,  and  cases  there  cited.  In  the  New  York  9 
case  it  was* held,  after  an  examination  and* 
review  of  the  cases,  that  if  the  woman  at  the 
time  was  conscious,  had  the  possession  of  her 
natural,  mental,  and  physical  powers,  was 
not  overcome  by  numbers,  or  terrified  by 
threats,  or  in  such  place  and  position  that 
resistance  would  have  been  useless,  it  must 
also  be  made  to  appear  that  she  did  resist  to 
the  extent  of  her  ability  at  the  time  and  un- 
der the  circumstances. 

So,  where  the  court  stated,  that  if  there 
was  no  consent  of  the  woman,  the  force  in- 
cident to  the  commission  of  the  act  itself  Is 
all  that  is  required  to  make  out  this  element 
of  the  crime,  the  court  should  have  Included 
in  that  statement  of  the  law  the  kind  of  non- 
consent  which  the  law  declares  Is  necessary 
should  exist.  In  the  cases  mentioned  above 
mere  nonconsent  was  not  enough,  nor  was 
the  force  spoken  of  sufficient  Although  it 
may  be  claimed  that  other  portions  of  the 
charge  of  the  learned  court  stated  correctly 
the  law  with  reference  to  this  particular 
case,  yet  we  cannot  escape  the  fear  that  the 
error  above  pointed  out  may  have  found  lodg- 
ment in  the  minds  of  the  jury.  Where  the 
evidence  of  the  commission  of  the  crime  it- 
self Impresses  us  as  being  somewhat  unsatis- 
factory, and  in  a  case  where  the  life  of  the 
defendant  is  at  stake,  we  feel  that  it  is  im- 
possible to  permit  him  to  be  executed  in  con* 
sequence  of  a  conviction  by  a  jury  under  a 
charge  of  the  court  which,  we  think,  in  some 
of  its  features,  was  clearly  erroneous  in  law, 
because  not  full  enough  on  the  subject  here- 
in discussed,  even  though  in  some  parts  of 
the  charge  a  more  full  and  correct  statement 
of  the  law  was  given.  Which  of  the  two 
statements  was  received  and  acted  upon  by 
the  jury  it  is  wholly  impossible  for  this  court 
to  determine;  and,  as  one  of  them  was  er- 
roneous in  not  more  fully  and  definitely  stat- 
ing what  was  the  character  of  the  noncon- 
sent which  rendered  the  mere  amount  of 
force  incident  to  the  performance  of  the  act 
Itself  Bufficlent  to  con8tlt^te^^€(j^^g^g 
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Judgment  of  death  must  be  reversed,  and  the 
defendant  subjected  to  another  trial,  where 
the  rules  of  law  applicable  to  the  case  shall 
be  correctly  and  fully  stated  to  the  Jury. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to 
grant  a  new  triaL 


<1W  U.S.  M7) 

NOFIRE  et  al.  v.  UNITED  STATES. 

(January  4.  1807.) 

No.  578. 

CaEKOKEB  Nation— JcRisDioTiow  op  CJourts— Cit- 
iZENSBip  BT  Adoption— Mark  I AOB. 

1.  The  jurisdiction  of  the  courts  of  the  Chero- 
kee  Nation  over  offenses  committed  by  one  In- 
dian upon  the  person  of  another  includes  not 
only  Indians  by  birth,  but  also  citizens  of  the 
Nation  by  adoption. 

2.  The  marriage  of  defendant  to  a  Cherokee 
woman  was  solemnized  by  a  regularly  ordained 
minister,  under  a  license  issued  by  an  assist- 
ant in  the  office  of  the  district  clerk,  who, 
though  not  a  regularly  appointed  deputy,  was 
Authorized  to  act,  and  transacted  most  of  the 
business  of  the  office,  his  acts  being  recognized 
by  the  Nation  as  valid.  No  certificate  of  moral 
character,  which  the  statute  requires  shall  ac- 
company the  application  for  license  in  such  a 
case,  was  found  in  the  office,  but  the  assistant 
testified  that  one  was  presented:  and  it  was 
shown  that  the  papers  of  the  office  had  since 
been  burned.  There  was  evidence  that  de- 
fendant had  voted  since  the  marriage,  his  vote 
being  accepted  after  challenge  and  inquiry  as 
to  his  citizenship.  Hdd  sufficient  evidence  that 
defendant  was  a  Cherokee  citizen  by  adoption. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Asst  Atty.  Gen.  Whitney,  for  the  United 
States. 

Mr.  Justice  BREWER  delivered  the  opin- 
ion of  the  court 

Plaintiffs  in  error  were  indicted  in  the  cir- 
cuit court  of  the  United  States  for  the  West- 
ern district  of  Arkansas  for  the  murder  of 
Fred  Rutherford  **at  the  Cherokee  Nation  in 
the  Indian  country,"  on  December  15,  1895. 
They  were  tried  in  May,  185)6,  found  guilty 
by  the  jury,  and,  on  June  12th,  the  verdict 
having  been  sustained,  they  were  sentenced  to 
be  hanged. 
S  The  principal  question,  and  the  only  one 
?  we  deem  it*nece8sary  to  notice,  is  as  to  the 
jurisdiction  of  the  court.  The  defendants 
were  full-blooded  Cherokee  Indians.  The 
indictment  charged  that  Rutherford  was  "a 
white  man  and  not  an  Indian,"  but  testi- 
mony was  offered  for  the  purpose  of  show- 
ing that,  although  a  white  man,  he  had  been 
adopted  into  the  Cherokee  Nation,  which.  If 
proved,  would  oust  the  federal  court  of  juris- 
diction within  the  rule  laid  down  in  Alberty 
V.  U.  S..  162  U.  S.  499,  16  Sup.  Ct  864.  In 
that  case  it  was  held  that  the  courts  of  the 
Nation  have  jurisdiction  over  offenses  com- 
mitted by  one  Indian  upon  the  person  of  an- 
other, and  this  includes,  by  virtue  of  the 
statutes,  both  Indians  by  birth  and  Indians 
by  adoption.    The  Cherokee  Nation  claimed 


jurisdiction  over  the  defendants.  This  claim 
was  denied  by  the  circuit  court,  which  held 
that  the  evidence  of  Rutherford's  adoption 
by  the  Nation  was  not  sufficient,  and  that 
therefore  the  United  States  court  had  juris- 
diction of  the  offense.  An  amendment  in 
18G6  to  section  5  of  article  3  of  the  Cherokee 
constitution  gives  the  following  definition  of 
citizenship:  "All  native-bom  Cherokees,  all 
Indians,  and  whites  legally  members  of  the 
Nation  by  adoption,  •  ♦  •  and  their  de- 
scendants, who  reside  within  the  limits  of 
the  Cherokee  Nation,  shall  be  taken  and  be 
deemed  to  be  citizens  of  the  Cherokee  Na- 
tion." Laws  Cherokee  Nation,  1892,  p.  83. 
The  Cherokee  statutes  make  it  clear  that  all 
white  men  legally  married  to  Cherokee  wo- 
men and  residing  within  the  Nationare  adopt- 
ed citizens.  Laws  Cherokee  Nation,  1892, 
p.  329  et  seq.,  H  65^-663,  666,  667.  Section 
659  requires  that,  before  such  marriage  shall 
be  solemnized,  the  party  shall  obtain  a  li- 
cense from  one  of  the  district  clerks.  Sec- 
tions 660  and  661  provide  that  one  applying 
for  such  license  shall  present  to  the  clerk  a 
certificate  of  good  moral  character,  signed  by 
at  least  10  respectable  citizens  of  the  Chero- 
kee Nation,  and  shall  aUo  take  an  oath  of 
allegiance.  On  October  4,  1894,  Rutherford 
was  married  to  Mrs.  Betsy  Holt,  a  Cherokee 
woman.  The  marriage  license,  with  the  cer- 
tificate of  the  minister  of  the  performance 
of  the  ceremony,  and  the  indorsement  of  the 
record  of  the  certificate.  Is  as  follows:  « 

*  "Marriage  License.  • 

"Cherokee  Nation,  Tahlequah  District 
"To  Any  Person  Legally  Authorized— Greet- 
ing: 

"Yon  are  hereby  authorized  to  join  in  the 
holy  bonds  of  matrimony  and  celebrate  the 
rites  and  ceremonies  of  marriage  between 
Mr.  Fred  Rutherford,  a  citizen  of  the  United 
States,  and  Mis'  Betsy  Holt,  a  citizen  of  the 
(Cherokee  Nation,  and  you  are  required  to 
return  this  license  to  me  for  record  within 
thirty  days  from  the  celebration  of  such 
marriage,  with  a  certificate  of  the  same  ap- 
pended thereto  and  signed  by  yon. 

"Given  under  my  band  and  seal  of  office 
this  the  28th  day  of  August,  1894. 

"[Seal  of  Tahlequah  District,  Cherokee  Na^ 
tion.]  R.  M.  Dennenberg, 

"Deputy  Clerk,  Tahlequah  District 

"This  certifies  that  Mr.  Fred  Rutherford, 
of  Tahlequah  district,  C.  N.,  I.  T.,  and  Mrs. 
Betsy  Holt,  of  Tahlequah  Dist,  Cherokee 
Nation,  I.  T.,  were  by  me  united  in  the 
bonds  of  marriage  at  my  home  on  the  4tli 
day  of  October,  In  the  year  of  our  Lord 
eighteen  hundred  and  ninety-four,  conforma- 
ble to  the  ordinance  of  God  and  the  laws  of 
the  Cherokee  Nation. 

"Evans  P.  Robertson, 
"Minister  of  the  GtospeL 

"S.  B.  Robertson, 
"Witness  Present  at  the  Marriage. 

"I  hereby  certify  that  the  within  certificate 
of  marriage  has  this  day  he&i  foj^me^record- 
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ed  on  page  28,  Record  of  Marriages,  in  the 
derk'B  office  in  Tahlequah  district,  Cherokee 
Nation,  this  Feb.  4th,  1896. 

**[Seal  of  the  Tahlequah  District,  Cherokee 
Nation].  Arch  Spears, 

^'Deputy  Clerk,  Tahlequah  District,  Chero- 
kee NaUon." 

The  perfonnance  of  the  marriage  ceremony 
was  also  proved  by  the  minister,  a  regularly  or- 
dained Presbyterian  preacher.  T.  W.  Triplett 
was  the  clerk  of  the  Tahlequah  district  at  the 
e  date  of  this  certificate.  R.  M.  Dennenberg  was 
•  his  deputy,«but  at  the  time  of  the  issue  of  the 
license  both  the  clerk  and  his  deputy  were  ab- 
sent, and  the  signature  of  the  deputy  was 
signed  by  John  C.  Dennenberg,  his  son.  The 
clerk,  the  deputy,  and  his  son  each  testified  that 
the  latter  was  authorized  to  sign  the  name  of 
the  derk  or  the  deputy  in  the  absence  of  either, 
and  that  the  business  of  the  oflice  was  largely 
transacted  by  this  young  man,  although  not  a 
regularly  appointed  deputy.  He  made  quarter- 
ly reports,  fixed  iq;>  records,  and  issued  scrip, 
and  his  action  in  these  respects  was  recognized 
by  the  derk  and  the  Nation  as  valid.  No  peti- 
tion, as  required  by  the  statute,  was  found 
among  the  papers  of  the  office,  but  there  was 
testimony  that  all  the  papers  of  the  office  had 
been  destroyed  by  fire  since  the  date  of  the  mar- 
riage license,  and  the  younger  Dennenberg  te»- 
tifled  that  a  petition  was  presented  containing 
the  names  of  10  dtizens;  that  he  could  not  re- 
member the  names,  but,  at  the  time,  made  in- 
quiry, and  satisfied  himself  that  they  were  all 
respectable  Cherokee  dtlsens.  There  was  tes- 
timony, also,  that  Rutherford  offered  to  vote  at 
an  election  subsequent  to  his  marriage;  that  his 
vote  was  challenged,  and  on  inquiry  It  was  aa- 
certained  that  be  was  a  Cherokee  dtizen,  and 
his  vote  recdved.  Upon  these  facts  the  ques- 
tk>n  Is  presented  whether  Rutherford  was  a 
Cherokee  dtizen  by  adoption.  The  drcuit  court 
held  that  the  evidence  was  Insuffident  to  show 
that  fad,  and  that,  therefore,  that  court  had  ju- 
risdidion. 

With  this  conclusion  we  are  unable  to  concur. 
The  tad  that  an  official  nuurlage  license  was  is- 
sued carries  with  it  a  presumption  that  all  stat- 
utory prerequisites  thereto  bad  been  complied 
with.  This  Is  the  general  rule  in  req[)ect  to  offi- 
cial action,  and  one  who  claims  that  any  such 
prerequisite  did  not  exist  must  affirmatively 
show  the  fad.  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  64,  70;  Rankin  v.  Hoyt,  4  How.  327; 
Butler  V.  Maples,  9  Wall.  766;  Town  of  We- 
yauw^ra  v.  Ayllng,  99  U.  S.  112;  Gonzales  v. 
Ross,  120  U.  S.  605,  7  Sup.  Ct  705;  Callaghan 
V.  Myers.  128  U.  S.  617,  9  Sup.  Ct.  177;  Keyser 
V.  Hitz,  133  U.  S.  138,  10  Sup.  Ct.  290;  Knox 
County  V.  Ninth  Nat.  Bank,  147  U.  S.  91,  97,  13 
^  Sup.  Ct  267.  In  this  last  case  It  is  said:  "It  is 
e  a  role  of  very  general  application,  that  where  an 
?  ad  is  done  which  can  be  doae^legally  only  after 
the  perfonnance  of  some  prior  ad,  proof  of  the 


later  carries  with  it  a  presomptkni  of  the  due 
performance  of  the  prior  act" 

It  is  true  that  the  younger  Dennenberg,  who 
signed  the  marriage  license,  was  neither  deck 
nor  deputy,  but  he  was  an  officer  de  facto,  if 
not  de  Jure.  He  was  permitted  by  the  derk 
and  the  deputy  to  sign  their  names.  He  was 
the  only  person  in  charge  of  the  office.  He 
transaded  the  business  of  the  offlce»  and  his 
acts  in  their  behalf  and  In  the  discharge  of  the 
duties  of  the  office  were  recognized  by  them  and 
also  by  the  Cherokee  Nation  as  valid.  Under 
those  drcomstances  his  acts  must  be  taken  as 
official  ads,  and  the  license  whidi  he  Issued  as 
of  full  legal  force.  As  to  third  parties,  at  least, 
he  was  an  officer  de  fado;  and.  If  an  officer  de 
f ado,  the  same  validity  and  the  same  presump- 
tions attached  to  Us  actions  as  to  those  of  an 
officer  de  Jure. 

AgahA,  it  is  evident  that  Rutheiford  Intended 
to  change  his  nationality,  and  become  a  Chero- 
kee dtizen.  He  took  the  steps  whidi  the  stat- 
ute prescribed,  and  did,  as  he  supposed,  all  that 
was  requisite  therefor.  He  was  marrying  a 
Cherokee  woman,  and  thus  to  a  certain  extent 
allying  hhnself  with  the  Cherokee  Nation.  He 
sought  and  obtained  the  license  which  was  de- 
clared legally  prerequisite  to  such  maxrlage  If  be 
hitended  to  become  an  adopted  dtizen  of  that 
Nation.  That  he  also  obtahied  a  marriage  li- 
cense fhim  the  United  States  authorities  does 
not  disprove  this  Intention.  It  only  shows  that 
he  did  not  Intend  that  there  should  be  any  qnes- 
tion  anywhere,  by  any  authority,  as  to  the  va- 
lidity of  his  marriage.  He  asserted,  and  was 
permitted  to  exerdse,  the  right  of  suffrage  as  a 
Cherokee  dtizen.  Suppose,  during  his  lifetime, 
the  Cherokee  Nation  had  asserted  Jurisdiction 
over  him  as  an  adopted  dtizen;  would  be  not 
have  been  estopped  from  denying  socb  dtlzen- 
Bhlp?  Has  death  changed  the  significance  of 
his  actk)ns?  The  Cherokee  Nation  not  only 
recognized  the  ads  of  young  Dennenberg  as  the 
acts  of  the  clerk,  but,  since  the  death  of  Ruther- 
ford, it  has  asserted  its  Jurisdiction  over  the 
Cherokees  who  did  the  killing,— a  Jurisdiction 
which  is  conditioned  upon  the  fad  that  the 
party  killed  was  a  Cherokee  dtizen.  « 

*  It  appears,  therefore,  that  Rutherford  sought  • 
to  become  a  dtizen,  took  all  the  steps  he  mxp- 
posed  necessary  therefor,  considered  Mmself  a 
citizen,  and  that  the  Cherokee  Nation  in  his  life- 
time recognized  him  as  a  dtizen,  and  stffi  as- 
serts his  citizenship.  Under  those  drcnm- 
stances,  we  think  it  must  be  adjudged  that  he 
was  a  dtizen  by  adoption,  and,  consequently, 
the  Jurisdiction  over  the  offense  charged  herein 
is,  by  the  laws  of  the  United  States  and  treaties 
with  the  Cherokee  Nation,  vested  in  the  courts 
of  that  Nation. 

The  Judgment  of  the  drcuit  court  must  be  re- 
versed, and  the  case  remanded,  with  Instruc- 
tions to  surrender  the  defendants  to  the  duly 
constituted  authorities  of  the  Gheiokee  Nation. 
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(164  U.  8.  6S0) 

OSBORNE  y.  STATE  OP  FLORIDA. 

(January  4,  1897.) 

Na  87. 

iNnBflTATB     COMMBROa  —  EXPRBM    COMPA»IBS — 

tiTATB  LicBNSE— Statute — Certaintt. 

1.  A  statute  which  in  effect  imposes  a  license 
tax  on  express  companies  doing  any  local  busi- 
ness, but  none  on  those  doing  interstate  busi- 
ness only,  is  not  void  as  being  a  resulation  of 
interstate  commerce.     14  South.  588,  affirmed. 

2.  The  determination  of  a  state  supreme  court 
as  to  whether  a  statute  imposing  a  license  tax 
is  sufficiently  certain  upon  which  to  ascertain 
the  amount  of  such  tax  is  conclusive  upon  the 
federal  supreme  court. 

In  Error  to  the  Supreme  Court  of  Florida. 
F.  R.  Osborne,  the  plaintiff  in  error,  was 
arrested  in  the  state  of  Florida  for  an  al- 
leged violation  of  a  statute  of  that  state  in 
knowingly  acting  as  the  agent,  at  Jackson- 
ville, for  the  Southern  Express  Ctompany,  a 
corporation  created  under  the  laws  of  the 
Btate  of  Georgia,  and  doing  business  in  Flor- 
ida, without  having  paid  the  license  provid- 
ed for  by  statute.  He  was  required  to  give 
a  bond  for  his  appearance  before  the  crim- 
inal court  of  record  of  Duval  county,  in  the 
state  of  Florida,  to  answer  the  charge,  and 
upon  his  refusal  to  give  the  same  he  was 
committed  to  the  common  jail  of  the  county, 
there  to  await  triaL  He  then  applied  to  the 
judge  of  the  state  circuit  court  for  a  writ  of 
habeas  corpus,  and,  upon  the  hearing,  his  ar- 
rest was  adjudged  to  be  legal,  and  he  was 
remanded  to  the  custody  of  the  sheriff.  The 
case  was  submitted  to  the  circuit  court  upon 
an  agreed  statement  of  facts,  as  follows: 
**That  the  said  F.  R.  Osborne  is  the  agent  of 
the  Southern  Express  Company,  and  that 
said  company  is  a  corporation  created,  exist- 
ing, and  being  under  the  laws  of  the  state  of 
Georgia.  That  said  Southern  Express  Com- 
pany is  doing  a  business  In  the  state  of 
Florida  ordinarily  done  by  express  compa- 
nies in  the  United  States,  of  carrying  goods 
and  freight  for  hire  from  points  within  the 
Btate  of  Florida  to  points  in  said  state,  and 
also  of  carrying  goods  and  freights  for  hire 
from  points  within  the  state  of  Florida  to 
M.points  without  the  state  of  Florida  in  other 
f  states  in  divers*parts  of  the  United  States, 
and  in  carrying  goods  and  freights  for  hire 
from  points  in  other  states  of  the  United 
States  to  points  within  the  state  of  Flori- 
da; and  that  it  has  been  engaged  in  such 
business  for  more  than  20  years,  and  was 
BO  engaged  on  the  3d  day  of  October,  1893. 
That,  of  the  business  done  by  the  South- 
em  Express  Company,  95  per  cent,  there- 
of consists  of  traffic-carrying  of  goods  and 
freights  from  the  state  of  Florida  into  oth- 
er states,  and  bringing  and  carrying  from 
other  states  of  the  United  States  to  points 
within  the  state  of  Florida,  and  5  per 
cent,  thereof  consists  of  carrying  goods  and 
freights  between  points  wholly  within  the 
state  of  Florida.  That  F.  R.  Osborne  did 
knowingly  act  as  the  agent  of  said  express 


company  on  the  8d  day  of  October,  1888,  1]» 
the  city  of  Jacksonville,  Duval  county,  Flor- 
ida, a  city  having  more  than  15,000  inhabit- 
ants; the  said  Southern  Express  Company 
having  then  and  there  failed  and  refused  ta 
pay  the  license  tax,  as  required  by  article  12, 
section  9,  of  an  act  entitled  *An  act  for  the 
assessment  and  collection  of  revenue,'  of  the- 
laws  of  Florida,  approved  June  2,  1893. 
That  the  Southern  Express  Company  does 
business  in  and  has  agents  in  more  than  one 
town  in  nearly  every  county  in  the  state, 
and  that  said  towns  differ  in  population;  and 
that  it  has  an  ofUce  and  agent  and  does  busi- 
ness in  Polk  county,  Florida,  in  the  follow- 
ing incorporated  towns,  with  a  population 
as  follows:  Bartow,  1,500  inhabitants;  Ft 
Meade,  600  inhabitants;  Columbia,  600  in- 
habitants; Lakeland,  800  inhabitants;  and 
Winter  Haven,  200  Inhabitants.  In  Orange 
county:  Apopka,  500  inhabitants;  Orlando, 
10,000  inhabitants;  Sanford,  5,000  Inhabit- 
ants; UmatlUa,  3,000  inhabitants;  Winter 
Park,  600  inhabitants;  and  Zellwood,  300 
inhabitants.  In  Alachua  county:  Camp- 
viUe,  400  inhabitants;  Archer,  150  inhabit- 
ants; Grove  Park,  110  inhabitants;  Gaines- 
ville, 5,000  inhabitants;  Hawthorne,  300  in- 
habitants; High  Springs,  500  inhabitants; 
and  Island  Grove,  200  Inhabitants.  In  Du- 
val county:  Jacksonville,  with  a  population 
of  over  15,000;  Baldwin,  125  inhabitants." 

From  the  order  committing  plaintiff  In  er-^^ 
ror  to  the  custody  of  the  sheriff,  an  appeal  g 
vras  taken  to  the  supreme  court  of^the  state* 
of  Florida,  and  that  court  affirmed  the  order. 
Osborne  v.  State,  33  Fla.  162,  14  South.  588. 
The  plaintiff  in  error  then  sued  out  a  writ  of 
error  from  this  court. 

John  E.  Hartridge,  for  plaintiff  in  error. 
W.  .B.  Lamar,  for  defendant  in  error. 

Mr.  Justice  PECKHAM,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  criminal  proceedings  against  the  plain- 
tiff In  error  were  taken  by  virtue  of  a  statute 
of  Florida,  known  as  "Chapter  4115,"  ap- 
proved June  2,  1893.  The  ninth  section  of 
That  chapter  provides  that:  "No  person  shall 
engage  in  or  manage  the  business,  profes- 
sion or  occupation  mentioned  In  this  section, 
unless  a  state  license  shall  have  been  pro- 
cured from  the  tax  collector,  which  license 
shall  be  Issued  to  each  person  on  receipt  of 
the  amount  hereinafter  provided,  together 
with  the  county  judge's  fee  of  twenty-flve 
cents  for  each  license,  and  shall  be  signed 
by  the  tax  collector  and  the  county  judge, 
and  have  the  county  judge's  seal  upon  it 
Counties  and  incorporated  cities  and  towns 
may  impose  such  further  taxes  of  the  same 
kind  upon  the  same  subjects  as  they  may 
deem  proper  when  the  business,  profession 
or  occupation  shall  be  engaged  in  within 
such  county,  city  or  town.  The  tax  imposed 
by  such  city,  town  or  county  shall  not  ex- 
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ceed  fifty  per  cent,  of  the  state  tax.  But 
such  city,  town  or  county  may  impose  taxes 
on  any  business,  profession  or  occupation 
not  mentioned  in  this  section,  when  engaged 
in  or  managed  within  such  city,  town  or 
county.  No  license  shall  be  issued  for  more 
than  one  year,  and  all  licenses  shall  expire 
on  the  first  day  of  October  of  each  year,  but 
fractional  licenses,  except  as  hereinafter 
provided,  may  be  issued  to  expire  on  that 
day  at  a  proportionate  rate,  estimating  from 
the  first  day  of  the  month  in  which  the  li- 
cense is  so  issued,  and  all  licenses  may  be 
trauFferred,  with  the  approval  of  the  comp- 
troller, with  the  business  for  which  they 
S  were  talsen  out,  when  there  is  a  bona  fide 
f  sale  and*  transfer  of  the  property  used  and 
employed  in  the  business  as  stociiL  in  trade, 
but  such  transferred  license  shall  not  be 
held  good  for  any  longer  time,  or  for  any 
other  place,  than  that  for  which  it  was  orig- 
inally issued." 

There  are  various  subdivisions  to  this  sec> 
tion  not  herein  set  forth,  and  they  enumer- 
ate divers  occupations  and  professions,  the 
members  of  which  are  required  to  procure 
a  license,  and  to  pay  annually  therefor  the 
amounts  stated  in  those  subdivisions. 

The  twelfth  subdivision  provides,  among 
other  things,  that  "all  express  companies  do- 
ing business  In  this  state  shall  pay  in  cities 
of  fifteen  thousand  inhabitants  or  more  a  li- 
cense tax  of  two  hundred  dollars;  in  cities 
of  ten  thousand  to  fifteen  thousand  inhabit- 
ants, one  hundred  dollars;  in  cities  of  five 
thousand  to  ten  thousand  inhabitants,  sev- 
enty-five dollars;  in  cities  of  three  to  five 
thousand  inhabitants,  fifty  dollars;  in  cities 
of  one  to  three  thousand  inhabitants,  twen- 
ty-five dollars;  in  towns  and  villages  of  less 
than  one  thousand  and  more  than  fifty  in- 
habitants, ten  dollars.  Any  express  com- 
pany violating  this  provision,  and  any  per- 
son that  knowlniciy  acts  as  agent  for  any  ex- 
press company  before  it  has  paid  the  above 
tax,  payable  by  such  company,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  fifty  dollars,  or  confined  in 
the  county  jail  not  less  than  six  months." 

In  addition  to  the  criminal  penalty  above 
set  forth,  section  10  provides  that  the  pay- 
ment of  all  licenses  taxed  may  be  enforced  by 
the  seizure  and  sale  of  property  by  the  col- 
lector. 

The  plaintiff  in  error  assigns  two  grounds 
upon  which  he  seelss  for  a  reversal  of  the 
jndgrment  of  the  state  court.  One  is  based 
upon  the  allegration  that  the  statute,  so  far  as 
regAT6s  the  Southern  Express  Company  or 
himself  as  its  agent,  violates  the  commerce 
clause  of  the  federal  constitution,  in  that  it 
assumes  to  regulate  interstate  commerce. 
The  second  ground  is  that  the  statute  is  not 
soflSclently  determinate,  definite,  and  certain 
In  Its  character  upon  which  to  ascertain  the 
amount  to  be  paid  for  licenses. 

It  may  be  here  assumed  that,  if  the  statute 


applied  to  the^express  company  in  relation  to* 
its  interstate  business,  it  would  be  void  as  an 
attempted  interference  with,  or  regulation  of, 
interstate  commerce. 

The  particular  construction  to  be  given  to 
this  state  statute  is  a  question  for  the  state 
court  to  deal  with,  and  In  such  a  case  as 
this  we  follow  the  construction  given  by  the 
state  court  to  the  statutes  of  its  own  state. 
Lefflngwell  v.  Warren,  2  Black,  599;  People 
V.  Weaver,  100  U.  S.  539,  541;  Noble  ▼.  Mitch- 
ell, 164  U.  S.  367,  372.  17  Sup.  Ot  110,  and 
cases  there  cited. 

The  supreme  court  of  Florida  has  construed 
the  ninth  section  of  this  act,  and  has  held  in 
express  terms  that  it  does  not  apply  to^  or  af- 
fect in  any  manner,  the  business  of  this  com- 
pany which  is  interstate  in  Its  character;  that 
it  applies  to  and  affects  only  Its  business 
which  is  done  within  the  state,  or  is,  as  it  is 
termed,  ''local'*  in  its  character;  and  It  has 
held  that  under  that  statute,  so  long  as  the 
express  company  confines  its  operations  to  ex- 
press business  that  consists  of  interstate  or 
foreign  commerce,  it  is  wholly  exempt  from 
the  legislation  in  question.  It  has  added, 
however,  that  under  the  provisions  of  the  stat- 
ute, if  the  company  engage  in  business  within 
the  state  of  a  local  nature,  as  distinguished 
from  an  interstate  or  foreign  kind  of  com- 
merce, it  becomes  subject  to  the  statute  so 
far  only  as  concerns  its  local  business,  not- 
withstanding it  may  at  the  same  time  engage 
in  interstate  or  foreign  commerce.  In  other 
words,  this  statute,  as  construed  by  the  su- 
preme court  of  Florida,  does  not  exempt  the 
express  company  from  taxation  upon  its  busi- 
ness which  is  solely  within  the  state,  even 
though  at  the  same  time  the  same  company 
may  do  a  business  which  Is  Interstate  in  its 
character,  and  that  as  to  the  latter  kind  of 
business  the  statute  does  not  apply  to  or  af- 
fect it.  As  thus  construed,  we  have  no  doubt 
as  to  the  correctness  of  the  decision  that  the 
act  does  not  in  any  manner  violate  the  federal 
constitution. 

The  case  of  Orutcher  v.  Kentucky,  141  U.  fik 
47,  11  Sup.  Ct  851,  is  not  in  the  slightest  de^ 
gree  opposed  to  this  view.  The  act  which 
was  held  to  be  in  violation  of  the  federal  con- 
stitution m  that  case  prohibited  the  agent  of «» 
a  foreign  express  company  from  carrying  on  § 
business  at  all  in  that  state  without  first^ob-  • 
talning  a  license  from  the  state.  The  com- 
pany was  thus  prevented  from  doing  any  busi- 
ness, even  of  an  interstate  character,  without 
obtaining  the  license  in  question.  The  act 
was  held  to  be  a  regulation  of  interstate  com- 
merce in  its  application  to  corporations  or  as- 
sociations engaged  in  that  business,  and  that 
subject  was  held  to  belong  exclusively  to  na- 
tional, and  not  state,  legislation. 

It  has  never  been  held,  however,  that,  when 
the  business  of  the  company  which  Is  wholly 
within  the  state  Is  but  a  mere  incident  to  its 
Interstate  business,  such  fttct  would  furnish 
any  obstacle  to  the  valid  taxation  by  the  state 
of  the  business  of  the  company  which  Is  en- 
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tirely  locaL  So  long  as  the  regulatioD  as  to 
the  license  or  taxation  does  not  refer  to,  and 
is  not  imposed  upon,  the  business  of  the  com- 
pany which  is  interstate,  there  is  no  interfer- 
ence with  that  commerce  by  the  state  statute. 
It  was  stated  by  Mr.  Justice  Bradley,  in  the 
course  ot  his  opinion  in  the  Grutcher  Case,  that 
"taxes  or  license  fees,  in  good  faith  imposed 
exclusively  on  express  business  carried  on 
wholly  within  the  state,  would  be  open  to  no 
such  objection,"  viz.  an  objection  that  the 
tax  or  license  was  a  regulation  of,  or  that  it 
improperly  affected,  Interstate  commerce.  We 
have  no  doubt  that  this  is  a  correct  statement 
of  the  law  in  that  regard.  The  statute  herein 
differs  from  the  cases  where  statutes  upon 
this  subject  have  been  held  void,  because  in 
those  cases  the  statutes  prohibited  the  doing 
of  any  business  in  the  state  whatever,  unless 
upon  the  payment  of  the  fee  or  tax.  It  was 
said,  as  to  those  cases,  that  as  the  law  made 
the  payment  of  the  fee,  or  the  obtaining  of 
the  license,  a  condition  to  the  right  to  do  any 
business  whatever,  whether  interstate  or  pure- 
ly local,  It  was  on  that  account  a  regulation 
of  Interatate  commerce,  and  therefore  void. 
Here,  however,  under  the  construction  as  giv- 
en by  the  state  court,  the  company  suffers  no 
harm  from  the  provisions  of  the  statute.  It 
can  conduct  its  interstate  business  without 
paying  the  slightest  heed  to  the  act,  because  it 
does  not  apply  to,  or  in  any  degree  affect,  the 
company  in  regard  to  that  portion  of  its  busi- 
ness which  it  has  the  right  to  conduct  with- 
out regulation  from  the  state. 
MS  The  company  hi  this  case  need  take  out  no 
f  license,  and  pay  •no  tax,  for  doing  interstate 
business,  and  the  statute  is  therefore  valid. 

The  second  ground  for  holding  the  statute 
void  is  that  it  is  not  sufficiently  determinate, 
definite,  and  certain  in  its  character  upon 
which  to  ascertain  the  amount  to  be  paid  for 
licenses.  This  ground  furnishes  no  reason 
for  interference  by  this  court  Whether  the 
statute  be  sufficiently  determinate  or  certain 
in  its  character  upon  which  to  ascertain  the 
amount  to  be  paid  for  a  license  is  a  question 
rf  the  construction  of  the  state  statute,  which 
does  not  necessarily  involve  a  federal  ques- 
tion, and  the  determination  of  the  state  court 
as  to  the  proper  construction  and  sufficiency 
of  such  a  statute  is  conclusive  upon  us.  The 
learned  counsel  for  plaintiff  in  error  is  mis- 
taken in  assuming  that  this  court  has  any 
more  power  than  formerly  to  review,  upon  a 
wilt  of  error  from  a  state  court,  the  deter- 
mination of  that  court  in  regard  to  the  par- 
ticulai  construction  to  be  given  to  the  statutes 
of  its  own  state.  The  cases  of  Homer  v.  U. 
S^  143  U.  S.  571,  12  Sup.  Ct  407,  and  Carey 
V.  Railway  Co.,  150  U.  S.  171.  14  Sup.  Ct.  63, 
have  no  bearing  upon  this  question.  They 
both  refer  to  the  Jurisdiction  of  this  court  un- 
der the  fifth  section  of  the  act  of  March  3, 
1891,  upon  appeals  or  writs  of  error  taken  di- 
rect from  the  circuit  or  district  couits  of  the 
United  States  to  this  court.  By  the  last  sul>- 
dlvision  of  section  5  of  that  act  it  is  provided 


that  "nothing  in  this  act  shall  affect  the  Juris- 
diction of  the  supreme  court  in  cases  appeal- 
ed from  the  highest  court  of  a  state  nor  the 
construction  of  the  statute  providing  for  the 
review  of  such  cases."  The  cases  above  cited 
originated  in  the  circuit  courts  of  the  United 
States,  and  were  brought  direct  by  appeal  or 
writ  of  error  to  this  court  This  case  comes 
here  by  writ  of  error  to  the  supreme  coort  ot 
a  state,  and  our  jurisdiction  to  review  that 
Judgment  is  embraced  in  section  709  of  the 
Revised  Statutes.  In  exercising  jurisdiction 
under  that  section  we  do  not  review  such  a 
question  as  is  here  presented  by  plaintiff  in 
error. 

Upon  the  construction  given  it  by  the  state 
court,  the  statute  does  not  violate  any  prorft- 
sion  of  the  federal  constitution,  and  the  judg* 
ment  of  that  court  is  thecef  ore  afikmed. 
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TBXAS  &  P.  BY.  GO.  v.  MANTON. 
(January  4,  1897.) 
No.  88. 

Bailroad  Compakibs— Disgbaros  of  Bbcbivbr— 

Limitation  or  Tihb  for  Prbsbntino  Cuiiics 

—Action  at  Law  for  Injuribs. 

1.  An  order  discharging  the  receiver  of  a 
railroad,  restoring  the  property  to  the  company 
without  foreclosure,  and  requiring  all  dahns 
agaiust  the  receiver  to  be  presented  by  inters 
ventlon  to  the  court  before  a  given  date,  In  de- 
fault whereof  they  shall  be  barred,  does  not 
preclude  recovery  in  a  subsequent  suit  at  law 
against  the  company  on  a  dami,  not  presented 
within  the  time  fixed,  for  personal  injuries  re- 
ceived while  the  road  was  being  operated  by  the 
receiver,  but  not  attributable  to  his  misconduct. 
9  C.  C.  A.  SOO,  60  Fed.  979,  affirmed. 

2.  Such  au  order  should  be  construed  to  mean 
that  persons  having  daims  should  have  an  op- 
portunity to  present  them  before  the  discharge 
of  the  receiver;  and  that  those  failing  to  do  so 
within  the  time  limited  would  thereafter  be 
preduded  from  resorting  to  the  court  In  that 
suit,  and  remitted  to  such  other  remedies  as 
might  be  within  their  reach.  Following  Ball- 
way  Go.  V.  Johnson,  14  Sup.  Ot.  250. 

8.  Where  the  benefits  received  by  a  railroad 
company  from  betterments  Into  which  a  receiv- 
er of  the  road  has  diverted  a  portion  of  its  earn- 
ings greatly  exceed  the  amount  of  a  claim  for 
personal  injuries  inflicted  while  the  road  was 
being  operated  by  the  receiver,  such  daim  may 
be  enforced  at  law  against  the  company  after 
the  discharge  of  the  receiver. 

In  Error  to  the  United  States  Ctourt  of  Ap- 
peals for  the  Fifth  Chrcuit 

In  January,  1889,  one  Bloom,  describing  her- 
self as  a  resident  ot  Lamar  county,  Tex., 
brought  an  action  in  the  district  court  of  that 
county  against  the  Texas  &  Padfic  Bailroad 
Company  and  John  O.  Brown,  receiver  of  said 
company,  daiming  damages  for  personal  in- 
juries recdved  while  traveling  as  a  passenger 
on  said  railroad.  The  railroad  company  and 
Brown,  the  receiver,  respectlvdy  filed  peti- 
tions for  the  removal  of  the  suit  into  the  cir- 
cuit court  of  the  United  States  tor  the  East- 
ern district  of  Texas.  The  district  court  re- 
fused to  grant  the  removal,  to  which  ruling 
the  defendants  duly  excepted.    Pending  the 
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Baking  np  vt  the  Issue,  John  01  Bzown,  the 
^  recelyer,  died*  The  trial  resulted  in  a  yerdlct 
g  and  Judgment  in  favor  of  the  jplaintlff  for  the 
«  sum  of  $6,000.  The  cause  was  then*laken 
to  the  supreme  court  of  Texas,  where,  for  er- 
ror of  the  district  court  in  refusing  the  peQ- 
tion  for  removal,  the  judgment  was  reversed, 
and  the  cause  was  remanded.  20  S.  W.  133. 
In  June,  18U3,  the  case  came  for  trial  in  tlie 
circuit  court  of  the  United  States,  and  the 
plaintiff  recovered  a  verdict  and  judgment 
for  the  sum  of  $8,000,  and  on  a  writ  of  error 
that  judgment  was,  on  January  30,  1894,  af- 
^med  by  the  United  States  circuit  court  of 
4ippeals  for  the  Fifth  circuit  23  U.  S.  App. 
143,  0  C.  C.  A.  300,  and  60  Fed.  979.  The 
4»8e  was  then  brought  on  error  to  tliis  court 
The  plaintiff,  Bloom,  having  died,  Charles 
Manton  entered  an  appearance  as  her  admin- 
istrator. 

John  F.  Dillon,  Winslow  a  Pierce,  and  Da- 
^d  D.  Duncan,  for  plaintiff  In  error.  James 
O.  Dudley,  A  H.  Garland,  and  a.  a  Qarland, 
tor  defendant  in  error. 

Mr.  Justice  SHIBAS,  after  stating  the  facts 
in  tiie  foregoing  language,  delivered  the  opin- 
ion of  the  court 

The  plaintiffs  original  petition  In  the  dis- 
trict court  of  Lamar  county  disclosed  that  the 
Injuries  complained  of  were  received  in  Au- 
.gust  1888,  while  the  railroad  was  in  the 
Jiands  of  John  C.  Brown,  receiver,  and  alleged 
that  the  property  of  the  Texas  &  Pacific  Rail- 
way Company  was  placed  in  the  hands  of  said 
John  C.  Brown  as  receiver,  at  the  instance  of 
the  said  railroad  company,  and  for  its  own 
benefit  and  for  the  purpose  of  avoiding  its 
trafiSc  liability  in  the  carrying  of  passengers 
and  freight  The  petition  further  alleged 
that  the  property  of  the  said  railroad  company 
was  never  sold  by  said  receiver  to  pay  its 
debts,  and  was  never  contemplated  to  be  sold, 
and  that  the  entire  earnings  and  current  re- 
^eelpts  of  the  said  railroad  while  in  the  hands 
of  the  receiver,  amounting  to  more  than  two 
millions  of  dollars,  were  applied  to  the  pay- 
ment  of  mortgage  debts  and  in  the  better- 
-cs  ment  of  the  property  of  the  company.  It  also 
«  «lleged*that  by  an  order  made  on  January  2, 
1889,  by  the  United  States  circuit  court  for 
tbe  Eastern  district  of  Louisiana,  John  C. 
Brown  was  directed  to  make  delivery  unto 
the  said  Texas  &  Pacific  Railway  Company 
of  all  property,  funds,  and  assets  in  his  hands 
as  such  receiver,  and  that  he  be  directed  to 
Acooont  to  said  company  according  to  his  ac- 
450imt  filed  and  approved  up  to  June  1,  18S8, 
juid  for  all  receipts  and  expenditures  by  him 
received  and  made  since  the  said  June  1, 1888, 
much  delivery  to  be  made  as  of  October  31, 
1888;  and  it  was  further  wdered  that  said  re- 
ceiver be  discharged  on  said  October  31,  1888, 
from  his  receivership,  on  payment  of  all  costs 
legally  taxed,  and  theretqxm  his  bond  vacated 
And  canceled.  The  said  order,  a  copy  of 
which  was  attached  as  an  exhibit  to  plaintiff's 


petition,  contained  Hw  following  farther  pro- 
visions: 

"It  is  further  ordered  that  said  property, 
nevertheless,  shall  be  delivered  to  and  received 
by  said  Texas  &  Pacific  Railway  Company, 
subjected  to  and  charged  with  all  traffic 
liabilities  due  to  connecting  lines  and  all  con- 
tracts for  which  said  receiver  is  or  might  be 
held  under  or  in  any  way  liable,  and  subject 
also  to  any  and  all  Judgments  which  ha^e 
heretofore  been  rendered  in  favor  of  interven- 
ers in  this  case,  and  which  have  not  been 
paid,  as  well  as  to  such  Judgments  as  may 
be  hereafter  rendered  by  the  court  in  favor  of 
interveners  while  it  retains  the  cases  for  their 
determination,  or  interveners  now  pending 
and  undetermined,  or  which  may  be  filed  prior 
to  February,  1889,  together  with  needful  ex- 
penses of  defending  said  claims,  and  upon 
the  condition  that  such  liabilities  and  obliga- 
tions of  the  receiver,  when  so  recognised  and 
adjudged,  may  be  enforced  against  said  prop- 
erty in  the  hands  of  said  company  cr  Its  as- 
signees to  the  same  extent  they  coold  have 
been  enforced  if  said  property  had  not  been 
surr^dered  into  the  possession  of  said  com- 
pany, and  was  still  in  the  hands  ol  the  court; 
and  with  the  farther  condition  that  the  coort 
may,  if  needful  for  the  protection  of  the  re- 
ceiver's obligations  and  llabflities  so  recog- 
nized by  this  court,  assume  possession  of  said 
property.  The  bills  in  these  cases  will  be  re- a 
tained  for  the  purpose  of  investigating  suchg 
liabilities  and  obligations,  and^for  such  other* 
purposes  as  may  seem  needful.  It  Is  ordered 
that  all  claims  against  the  receiver  as  such, 
up  to  said  October  81, 1888,  be  presented  and 
prosecuted  by  intervention  prior  to  February 
1,  1889,  and,  if  not  so  presented  by  that  date, 
that  the  same  be  barred,  and  shaU  not  be  a 
charge  on  the  pioperty  of  said  company.  It 
is  further  ordered  that  the  said  receiver  ad- 
vertise in  a  daily  newspaper  in  New  Orleans 
and  in  Dallas  the  fact  of  his  said  discharge, 
and  a  notice  to  said  claimants  to  make  claim 
within  the  time  aforesaid,  to  wit,  hetore  Feb- 
ruary 1,  1880,  and  that  he  post  a  printed 
notice  of  similar  purport  In  the  station  houses 
of  said  railway." 

The  first  contention  on  behalf  of  the  plain- 
tiff in  error  is  that,  as  whatever  claim  plain- 
tiff acquired  by  reason  of  her  injury  was  one 
not  against  the  defendant  company,  but 
against  the  receiver  operating  the  road  at 
the  time  under  the  orders  of  the  court  ap- 
pointing him,  and  as  it  was  within  the  pow- 
er of  such  court,  on  terminating  the  receiver- 
ship, to  make  and  provide  for  settlement  of 
all  claims  of  parties  against  such  receiver 
growing  out  of  his  operation  of  the  road,  and 
as,  in  the  present  instance,  by  its  order,  the 
circuit  court  had  made  such  provision  by  di- 
recting that  all  claims  against  the  receiver 
should  be  presented  and  prosecuted  by  inter- 
vention prior  to  February  1,  1889,  and  that, 
if  not  so  presented  by  that  date,  the  same 
be  barred,  and  shall  not  be  a  charge  on  the 
property  of  said  company;  and  that,  as  the 
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plaintiff  did  not  bo  present  or  prosecute  her 
claim,  she  was  thereby  precluded  from  main- 
taining an  action  against  the  company. 

Undoubtedly,  if  this  were  a  controversy 
between  a  party  whose  claim  originated 
while  a  railroad  was  in  the  control  of  a  re- 
ceiver appointed  during  a  foreclosure  suit, 
and  a  purchaser  at  a  Judicial  sale  decreed 
under  that  proceeding,  the  piaintifTs  proposi- 
tion would  be  a  sound  one.  If  the  property 
sequestrated  had  gone  to  sale,  and  a  fund 
had  been  thus  realized  for  distribution,  then, 
upon  notice  appropriate  to  proceedings  in 
rem,  such  a  claimant  would,  in  the  absence 
of  special  and  unusual  circumstances,  have 
P  been  bound  by  the  disposition  so  made. 
«  But  the  present  case  is  one  in  which  no  ju- 
•  dicial  sale  was*made,  and  no  fund  realized 
for  distribution  by  final  decree  after  notice 
to  and  a  hearing  of  those  having  claims 
against  the  fund.  It  was  not  the  ordinary 
case  of  a  sale  and  purchase  in  which  compli- 
ance with  stipulated  conditions  forms  part 
of  the  consideration,  and  in  which  the  extent 
of  the  burdens  assumed  is  defined.  Here, 
the  railroad  and  its  appurtenances,  whose 
value  was  largely  enhanced  during  the  pen- 
dency of  the  receivership,  were  returned  to 
the  possession  of  the  railroad  company;  and 
while  it  was  proper  for  the  court,  in  order  to 
protect  its  receiver,  to  make  an  order  for 
those  who  had  claims  against  him  to  bring 
them  forward  for  disposition,  it  by  no  means 
follows  that  the  company  took  back  its  prop- 
erty free  from  all  claims  that  may  have  orig- 
inated during  the  receivership.  Such  might 
be  the  case  if  the  claim  originated  in  some 
personal  delinquency  of  the  receiver,  for 
which  he  and  his  bondsmen  could  be  held 
responsible.  But  where  the  claim  was  inci- 
dental to  the  ordinary  management  of  the 
railroad,  not  attributable  to  personal  mis- 
conduct of  the  receiver,  and  where  the  court 
which  had  appointed  the  receiver  had  not 
been  put  in  possession  of  a  fund  by  a  fore- 
closure sale,  but  had,  at  the  request  of  the 
company  and  its  mortgage  creditors,  restored 
its  property  to  the  railroad  company,  while 
such  a  claim  was  pending,  we  are  unable  to 
concede  that  an  order  of  the  kind  that  was 
made  in  this  case  precluded  the  plaintiff 
from  enforcing  her  claim.  There  is  present 
no  element  of  estoppel  in  favor  of  the  rail- 
road company;  for  the  plaintiiTs  judgment, 
obtained  after  a  trial  in  which  the  company's 
defense  on  the  merits  was  fully  heard,  would 
have  to  be  paid,  and  it  would  be  a  matter 
of  indifference,  so  far  as  the  pecuniary  re- 
sult is  concerned,  whether  the  claim  was 
satisfied  by  the  action  of  the  court  when  dis- 
charging its  receiver,  or  by  remedial  pro- 
ceedings against  the  company  after  the  fore- 
closure suit  bad  been  abandoned. 

We  think  the  order  in  question,  fairly  in- 
terpreted, meant  that  the  court,  when  aooat 
to  release  the  receiver  and  his  bondsmen  by 
a  determination  of  the  foreclosure  proceed- 
ings and  a  discbarge  of  the  receiver,  gave 


an  opportunity  to  those  who  had  claims  to^ 
present  them;   but  that,  after  February  1,^ 
^1889,  those  who  had  not  intervened  would* 
cease  to  be  entitled  to  resort  to  the  circuit 
court  in  the  equity  suit,  and  would  be  re- 
mitted to  such  other  remedies  as  might  be 
within  their  reach. 

Such  was  the  view  of  the  nature  of  this  or- 
der that  was  taken  by  this  court  in  the  case 
of  Bailway  Go.  v.  Johnson,  151  U.  S.  81,  14 
Sup.  Ct  250,  which  was  a  case  involving  the 
same  proceedings  which  are  now  under  con- 
sideration. 

It  was  Indisputably  shown  at  the  trial,  by 
the  testimony  of  the  receiver  himself,  that 
the  earnings  of  the  railroad  while  operated 
by  him  largely  exceeded  the  expenses,  and 
that  a  very  large  sum  was  applied  by  him 
to  improvements  and  new  equipments,  so 
that  '*the  road  was  turned  over  to  the  com- 
pany in  far  better  condition  and  more  valua- 
ble by  far  than  when  placed  in  the  hands  of 
the  receiver." 

Such  a  state  of  facts  certainly  discloses  an 
equitable  claim  against  the  railroad  on  be- 
half of  the  plaintiff  below. 

But  the  very  fact  that  the  dalm  to  an  equi- 
table one  is  made  the  basis  of  another  con- 
tention by  the  plaintiff  in  error,  and  which 
is  thus  expressed  in  the  second  assignment 
of  error: 

**The  circuit  court  of  appeals  erred  in  its 
judgment  affirming  the  judgment  of  the  cir- 
cuit court  in  overruling  the  general  demur- 
rer presented  by  plaintiff  in  error  to  the  pe- 
tition of  the  defendant  in  error,  for  the  rea- 
son that  the  matters  alleged  in  said  petition, 
if  true  as  stated,  disclose  no  cause  of  action 
at  common  law  against  plaintiff  in  error,  nor 
any  personal  liabUity  on  the  part  of  plain- 
tiff in  error  to  defendant  in  error  such  as 
could  support  an  action  at  common  law  in 
said  court;  but,  if  any  cause  of  action  or 
right  in  defendant  in  error  was  shown  by 
such  pleading,  it  was  of  an  equitable  nature^ 
to  wit,  an  equitable  lien  on  the  property  of 
plaintiff  in  error,  and  defendant  in  error's 
remedy  was  an  equitable  one  against  such 
property,  and  not  by  a  suit  at  common  law 
for  a  personal  judgment  against  the  plaintiff 
in  error,  and  because  the  right  asserted  by 
defendant  in  error,  and  her  remedies  there- 
for could  only  be  adjudicated  and  plead  up- 
on the  equity  side  of  said  court,  and  by  an 
sppeal  to  said  court  sitting  as  a  court  of 
chancery.'*  ^^ 

In  sustaining  this  assignment,  the  counsel  ^ 
for  the  plaintiff  *tn  error  complain  of  what  is  * 
called  a  ^'misapprehension"  by  the  circuit 
court  of  appeals  of  the  case  of  Railway  Co.  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct.  1150,  and 
they  seek  to  distinguish  tbat  from  the  pres- 
ent case  by  calling  attention  to  the  fact  that 
the  former  case  came  here  by  way  of  a  writ 
of  error  to  the  supreme  court  of  the  state  of 
Texas,  and  to  the  other  fact  that  there  was 
evidence  in  the  Johnson  Case  tending  to  show 
tbat  the  receiver  was  appointed  at  the  instiga- 
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ilon  of  the  railway  company,  and  In  order  to 
enable  it  to  improve  its  pcoperty  hj  making: 
repairs  to  its  track  and  additions  to  its  lollinff 
•stock  by  using  tberefor  the  eemings  of  the 
-company  daring  the  recelTersbip. 

It  is  tme  that,  in  meeting  the  argument  that 
M,  personal  judgment  couid  not  be  rendered 
against  the  railway  company  because  it  was 
not  liable  for  acts  committed  by  tiie  reoelTer, 
this  court  said,  in  the  Johnson  Case,  that  snch 
a  question  was  *'one  of  general  law,  and  for 
the  state  court  to  pass  upon."  Nerertheless, 
this  court,  in  reviewing  the  decision  of  the 
atate  court,  said: 

*'In  tike  view  at  that  court  a  railway  com- 
IMUiy  might  be  held  directly  liable  when  a 
receiver  is  appointed  in  an  amicable  suit  at 
the  instigation  of  the  company  and  for  the 
company's  own  purposes,  and,  these  purposes 
being  accomplished,  the  property  is  returned 
to  its  owner,  the  rights  of  no  third  persons 
Intervening  sm  purchasers,  upon  the  ground 
that  the  acts  of  the  receiver  might  well  be 
regarded  as  the  acts  of  its  own  servant, 
rather  than  those  of  an  officer  of  the  court, 
whidi,  under  such  drcumstaiicee,  he  would 
only  be  sub  modo.  But  as  the  court  did  not 
feel  authorized  to  entertain  a  conclusion  which 
might  carry  the  implication  that  this  receiver- 
ahip  would  have  been  created  or  oozfetlnued, 
although  its  object  had  only  been  to  place  the 
property  temporarily  beyond  the  reach  of  cred- 
itors until  It  could  be  augmented  in  value  by 
improvements  made  from  earnings  under  the 
protection  of  the  court,  that  rule  was  not 
applied  in  this  case.  The  company  was  held 
liable  upon  the  distinct  ground  that  the  earn- 
ings of  the  road  were. subject  to  the  payment 
^  of  claims  for  damages,  and  that  as,  in  this 
^  instance,  such  earnings,  to  an  extent  far  great- 
«  er  than  sufficient  to  pay* the  plaintiff,  had  t>een 
diverted  into  t)etterments,  of  which  the  com- 
pany had  the  benefit,  it  must  respond  directly 
for  the  claim.  This  was  so  by  reason  of  the 
statute  (Laws  Tex.  1887,  e.  131),  and,  irre- 
spective of  statute,  on  equitable  principles  ai>- 
plicable  under  the  facts." 

But  although  this  court,  in  the  Johnson  Oise, 
chose  to  rest  its  decision  upon  the  well-settled 
ground  that  the  decisions  of  the  state  court 
in  the  constniotion  of  state  statutes  are  bind- 
ing on  this  court,  no  disapproval  was  sug- 
gested or  implied  of  the  reasoning  of  the  state 
court.  And  with  a  similar  question  now  be- 
fore us,  in  a  case  brought  from  a  circuit  court 
of  the  United  States,  we  see  no  reason  to 
reach  a  different  conclusion. 

It  will  be  observed  tliat  in  this  branch  of  the 
case  the  plaintiff  in  error  is  conceding  that 
the  plaintiff  below  had  a  good  cause  of  ac- 
tion against  the  receiver;  that  she  was  not 
bound  to  prosecute  her  claim  as  part  of  the 
foreclosure  proceedings;  and  that  the  earn- 
ings of  the  railroad,  to  an  amount  largely  ex- 
ceeding the  claim,  had  been  diverted  by  the 
receiver  to  betterments.  But  the  contention 
to  that  the  plaintiff's  remedy,  in  snch  circum- 
stances, was  by  proceedings  In  equity.    This 


contention  to  founded  on  Ifte  proposltloa  that 
the  plaintiff's  right  to  a  remedy  Is  solely  upon 
the  ground  that  the  income  of  the  road  while 
in  the  hands  of  the  receiver  had  been  applied 
to  the  Improvement  of  the  road,  and  it  is  ar- 
gued that  such  a  remedy  cannot  go  beyond 
the  amount  of  the  likcome  so  applied,  and 
that  the  plaintiff  must,  therefore,  follow  the 
fund  hi  equity,  and  is  not  entitled  to  sue  and 
obtain  a  personal  Judgment  against  the  holder 
of  the  fund;  that  is,  the  railroad  company  in 
possession  of  the  railroad  increased  In  value 
by  the  betterments. 

There  is  a  general  principle  that  a  party 
having  a  right  to  resort  to  a  fund  In  tbe  hands 
of  a  receiver  or  trustee  may  have  the  aid  of 
a  court  of  equity  in  following  that  Aind, 
where  It  has  been  improperly  mingled  with 
other  funds,  or  has  been  Invested  In  property 
in  which  third  persons  have  an  interest  Jbnt 
Is  a  rule  devised  fbr  the  benefit  of  the  party 
Invoking  it,  but  cannot  be  applied,  as  we  un- 
derstand the  facts  of  thto  case,  to  the  defM-^ 
ment  of  the  defendant  In  error.  Hie  railroad  g 
^company  did  not,  at  the  trial,  pretend  that* 
the  amount  of  the  benefiti  received  by  reason 
of  the  betterments  did  not  reach  the  amount 
of  the  plaintiff's  chiim,— Indeed,  the  receiver's 
testimony  showed  that  the  betterment* 
amounted  to  several  hundred  thousands  of 
dollars,— but  the  company  claimed  then,  as 
they  do  now,  that  the  plaintiff's  only  remedy 
was  In  equity.  It  to  obvious  that  the  only 
right  or  advantage  that  would  accrue  to  the 
railroad  company,  if  the  plaintiff  was  compel* 
led  to  resort  to  an  equitable  proceeding,  would 
be  the  opportunity  to  »how  that  the  better- 
ments received  were  less  than  the  amount  of 
the  claim.  The  conduct  of  the  railroad  com- 
pany in  procuring,  or,  at  least,  in  acquiescing 
in  the  withdrawal  of,  the  receivership,  and  In 
the  discharge  of  the  receiver  and  the  cancel- 
lation of  hto  bond,  and  in  accepting  the  res- 
toration of  Its  road,  larg:ely  Increased  in  value 
by  the  bettennents,  well  affords  ground  to 
charge  an  assumpsit  of  such  valid  claims 
against  the  receiver  as  were  not  satisfied  by 
him  or  by  the  court  which  discharged  him. 
The  company  might,  even  in  such  circum- 
stances, have  a  right  to  show  that  the  claims 
exceeded  the  amount  of  the  betterments,  and 
have  the  aid  of  a  court  of  equity  to  restrict 
its  liability  to  that  amount  But  as  we  have 
seen,  it  is  not  pretended  that  there  to  any  such 
equity  in  the  present  case. 

The  judgment  of  the  circuit  court  of  appeato 
is  affirmed. 

(164  U.  8.  67S) 
FRANCE  et  al.  v.  UNITED  STATES, 
{January  4,  1897.) 
No.  495. 

Intbrbtats  Lottbrt  Tkaffig— CAaaTivo  Rbtortb 
OF  Past  Drawings. 
Act  Cong.  March  2,  1895,  making  It  an  oC^ 
fense  to  carry  from  one  state  to  another  any 
paper  "purporting  to  lie  or  represent  a  ticket, 
chance,  share  or  interest  in  or  dependent  upon 
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the  •Tent  of  a  lottery***  does  not  apply  to  the 
^rrying  of  papers  containing  only  figures  rep- 
resenting the  result  of  a  lottery  drawing  which 
has  already  taken  place. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

A.  W.  Goldsmith  and  James  C.  Carter,  for 
plalntifTs  in  error.    Asst  Atty.  Gen.  Whitney, 
^  for  the  United  States. 

?  •Mp.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court 

The  plaintiCTs  in  error  were  indicted  for 
and  conricted  of  the  offense  of  conspiracy, 
under  section  5440  of  the  Revised  Statutes. 
They  were  charged  in  the  Indictment  with 
conspiring  to  violate  the  act  of  congress, 
passed  March  2,  1895,  for  the  suppression  of 
lottery  traffic  through  national  and  interstate 
commerce,  etc    28  Stat  963. 

The  section  of  the  Revised  Statutes  and 
the  first  section  of  the  act  above  referred  to, 

S  are  set  forth  in  the  margln.i 

r  ^  The  indictment  contains  six  counts,  char- 
ging overt  acts  on  the  part  of  plaintiffs  in 
error,  to  have  been  committed  in  Hamilton 
county,  Ohio^  in  October,  1895. 

The  trial  of  the  plaintiffs  in  errmr  having 
been  duly  commenced  in  the  district  court 
»t  the  United  States  for  the  Southern  district 
of  Ohio,  it  appeared  in  the  course  of  the  evi- 
dence then  taken  that  there  were  two  lotter- 
ies, called,  respectively,  the  "H"  or  ••Henry 
Lottery,"  and  the  ••K"  or  ••Kentucky  Lottery,*' 
both  of  which  were  carried  on  in  Covington, 
Kentucky,  under  the  management  of  one  of 

1  "Sec.  5440.  If  two  or  more  persons  conspire 
either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  all  the  parties  to  such  conspiracy 
shall  be  liable  to  a  penalty  of  not  less  than  one 
thousand  dollars  and  not  more  than  ten  thou- 
sand dollars,  and  to  imprisonment  not  m<^e 
than  two  years.*' 

Act  of  1895. 

**Chap.  191.  An  act  for  the  suppression  of  lot- 
tery traffic  through  national  and  interstate 
commerce  and  the  postal  seryice  subject  to  the 
jurisdiction  and  laws  of  the  United  States. 
•'Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  America 
in  congress  assembled,  that  any  person  who  shall 
cause  to  be  brought  within  the  United  States 
from  abroad,  for  the  purpose  of  disposing  of  the 
same,  or  deposited  in  or  carried  by  the  mails  of 
the  United  States,  or  carried  from  one  state  to 
another  in  the  United  States,  any  paper,  certif- 
icate or  instrument  puriwrting  to  be  or  represent 
a  ticket  chance,  share  or  interest  in  or  depend- 
ent upon  the  event  of  a  lottery,  so-called  gift 
concert  or  similar  enterprise,  offering  prizes  de- 
pendent upon  lot  or  chance,  or  shall  cause  any 
advertisement  of  such  lottery,  so-called  gift  con- 
cert or  similar  enterprise,  offering  prizes  depend- 
ent upon  lot  or  chance,  to  be  brought  into  the 
United  States,  or  deposited  in  or  carried  by  the 
malls  of  the  United  States,  or  transferred  from 
one  state  to  another  in  the  same,  shall  be  pim- 
ishable  in  the  first  offense  by  imprisonment  for 
not  more  than  two  years  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  both,  and  in  the 
second  and  after  offenses  by  such  imprisonment 
only.** 


the  plaintiffs  in  error,  the  others  being  eo* 
gaged  in  the  business  under  his  direction. 

Witnesses  for  the  government  testified  to 
the  manner  in  which  the  lotteries  in  question 
were  conducted.  It  was  shown  by  their  evi- 
dence that  the  main  office  where  the  drawing 
was  done  was  situated  on  the  Kentucky  side 
of  the  river,  and  in  the  city  of  Covington. 
There  was  a  drawing  twice  in  each  day  for 
each  lottery.  The  drawing  in  each  case  was 
from  a  glass  wheel  In  which  the  numbers, 
from  1  to  78,  were  placed,  and  one  number 
was  drawn  out  at  a  time  until  12  had  been 
drawn.  The  betting  is  in  regard  to  the  se- 
quence in  which  the  numbers  will  be  drawn 
from  the  wheel,  and  three  numbers  are  uftu- 
ally  chosen,  such  for  instance  as  7,  28,  161 
This  is  caUed  a  '*glg."  If  the  player  bet  oa 
these  numbers,  and  they  are  drawn  from  the 
wheel  in  that  order,  he  has  won  his  bet 
There  are  agents  for  these  lotteries,  as  some 
of  the  witnesses  said,  'in  eveiy  street  in  Gin* 
dnnati.*'  An  agent  has  an  office  consisting^ 
of  a  single  room,  where  he  receives  persons^ 
who*  propose  to  patronize  the  lottery.  The* 
person  coming  to  the  office  chooses  his  num- 
bers; the  agent  gives  him  a  paper  containing 
nothing  but  the  numbers,  and  in  the  sequence 
which  he  has  chosen,  two  copies  of  whicli 
the  agent  keeps.  At  a  certain  hoja  before 
the  drawing  of  the  lotteiy  in  Oovington,  each 
agent  in  Oincinnati  sends  his  messenger  with 
a  paper  showing  the  various  numbers  chosen 
and  the  amounts  bet  and  he  also  sends  the 
money,  less  his  commissions,  to  the  main 
office,  across  the  river.  These  messengers 
must  arrive  a  certain  time  before  the  draw- 
ing,  or  they  will  not  be  permitted  to  share 
In  the  drawing  which  is  then  about  to  take 
place.  After  the  drawing,  what  is  termed 
an  "official  print"  is  made,  which  consists  of 
a  printed  sheet  showing  the  numbers  in  their 
consecutive  order  as  they  come  out  of  the 
wheel,  and  on  the  line  beneath  the  numbera 
are  arranged  in  their  natural  order.  Thia 
"official  print**  is  in  the  form  of  a  book,  and 
after  the  drawing  it  is  returned  to  the  agent 
in  Cincinnati,  who  on  his  part  sends  it  back 
ngaln  Just  prior  to  the  next  drawing.  In  addi- 
tion to  the  "official  print''  these  messengers* 
after  the  drawing  has  been  had,  bring  back 
to  the  agents  at  Cincinnati  what  is  Imown  as 
"hit-slips."  These  are  slips  of  paper  with 
nothing  but  the  winning  numbers  on  them, 
together  with  a  statement  of  a  sum  in  dol- 
lars. The  agent  understands  this  named  sum 
to  be  the  amount  payable  to  those  who  liave 
won  upon  the  last  drawing.  The  identifica- 
tion of  the  drawing  at  which  the  winning 
numbers  came  out  is  made  by  numbering 
each  drawing.  The  money  to  the  amount 
named  on  the  paper  is  brought  over  by  the 
messenger  to  the  agent  in  Cincinnati. 

Some  of  these  messengers  were  arrested  as 
they  were  coming  from  Oovingrton,  walldng 
across  the  bridge,  and  Just  as  th^  came  t» 
the  Cincinnati  side.  They  had  with  them  la 
their  pockets  the  official  sheet  and  the  hit* 
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■Upa,  BB  aboye  described,  containing  the  re- 
aolt  of  the  drawing,  which  had  Just  been  con- 
cluded at  Ck>vington.  They  had  the  money 
to  pay  the  bets,  and  were  on  their  way  to 
the  Tarious  agents  in  the  city  of  Cincinnati. 
Procuring  the  carrying  of  these  papers  was 
{ the  overt  act  towards  the  accomplishment  of 
9  the^conspirapy  upon  which  the  conviction  of 
plaintiffs  in  error  was  based. 

There  was  nothing  on  any  of  the  papers 
which  showed  that  any  particular  person  had 
any  interest  in  or  claim  to  any  money  which 
the  messengers  carried.  The  papers  were 
simply  the  means  used  to  Impart  Information 
from  the  main  ofQce  in  Covington  to  the 
agent  in  Cincinnati  as  to  the  result  of  the 
drawing  of  the  particular  lottery.  They  in 
fact  referred  entirely  to  a  past  drawing,  and 
even  as  to  that  they  furnished  no  evidence 
that  any  particular  person  or  that  the  bearer 
had  any  interest  in  the  result  of  the  lottery 
already  drawn.  They  were  addressed  to  no 
one,  and  were  signed  by  no  one.  Nothing  but 
figures  were  there.  None  but  the  agent  had 
the  necessary  hiformation  as  to  the  persons 
who  were  Interested  in,  or  who  might  be 
entitled  to  any  money  by  reason  of  the  re- 
sult of,  the  drawing.  The  papers  did  not  pur- 
port to  be  or  to  represent  a  ticket,  chance, 
share,  or  interest  in  or  dependent  upon  the 
event  of  any  lottery. 

For  the  purpose  of  determining  one  of  the 
questions  raised  by  counsel  for  the  plaintiffs 
In  error,  it  may  be  assumed  that  the  evidence 
was  sufficient  to  Justify  the  Jury  in  finding 
plaintiffs  in  error  guilty  of  the  conspiracy 
to  do  the  acts  above  mentioned,  either  as 
managers  of  a  lottery  in  Covington,  or  as 
agents  in  transmitting  papers  and  books  con- 
taining the  matter  above  stated.  After  the 
evidence  was  all  in,  each  of  the  plaintiffs  in 
error  asked  the  court  to  charge  the  Jury  that 
In  regard  to  his  individual  case  the  Jury 
should  be  directed  to  find  a  verdict  of  not 
guilty,  and  that  as  to  him  the  United  States 
had  failed  to  make  out  a  case,  and  that  the 
verdict  of  the  Jury  should,  therefore,  be  in 
his  favor.  The  court  refused  to  charge  as 
requested,  and  each  defendant  duly  excepted 
to  such  refusal.  We  think  the  request  was 
proper,  and  should  have  been  granted  by  the 
court. 

Some  criticism  is  made  by  the  learned  coun- 
sel for  the  defendant  in  error,  based  upon 
the  particular  language  of  the  request  to 
charge.  He  says  that  the  only  request  was 
made  on  the  part  of  the  defendant  A.  L. 
Z  France,  and  that  such  request  in  regard 
?to  him  was  joined  in  by  the  other  •defend- 
ants, so  that  their  request  was  tbat  he 
(France)  should  be  acquitted  by  the  direction 
of  the  court,  and  that  no  request  was  made 
in  their  own  behalf.  Possibly  the  language 
SLppcaring  in  the  record,  when  read  without 
tlie  context,  is  capable  of  such  a  construc- 
tion; but  it  is  apparent  from  the  questions 
In  the  case,  and  the  evidence  which  had  been 


taken  regarding  all  the  defendants,  that  mich 
was  neither  the  intention  of  the  counsel  for 
the  plaintiffs  in  error  nor  the  understanding 
of  the  court  The  plain  Intention  was  that 
the  same  directions  which  were  asked  for  in 
regard  to  the  defendant  A.  L.  France  were 
also  asked  for  individually  and  for  himself 
by  each  of  the  other  defendants,  so  that  each 
made  the  request  that  the  court  should 
charge  that  he  individually  was  entitled  to 
a  verdict  of  not  guilty,  upon  the  same 
grounds  set  forth  in  the  special  charfs  asked 
for  by  the  defendant  A.  L.  France. 

When  proper  and  legal  evidence  has  been 
given  on  the  part  of  the  government  in  a 
criminal  trial,  which.  If  believed.  Is  sufll- 
cient  in  law  to  make  out  a  crime,  and  to  sus- 
tain a  conviction  of  the  person  on  trial,  a  re- 
quest to  the  court  to  direct  the  Jury  to  acquit 
must  be  refused,  and  an  exception  to  such 
refusal  raises  no  question  of  law,  even 
though  the  evidence  on  the  part  of  the  de- 
fendant is  much  stronger  and  more  satisfac- 
tory than  that  for  the  government.  The 
question,  under  such  circumstances,  is  one 
for  the  Jury,  and  not  for  the  court  In  the 
view  we  take  of  this  case,  however,  the  re- 
quest did  not  depend  upon  the  credibili^  of 
witnesses,  or  upon  the  weight  to  be  given  to 
the  evidence  in  the  case.  We  assume  the 
truth  of  all  the  evidence  given  on  the  part 
of  the  government  with  all  proper  inferences 
which  may  be  drawn  ftt>m  it,  but  we  do  not 
think  that  such  evidence  brought  plaintiffs 
in  error  within  the  provisions  of  the  statute 
in  regard  to  lotteries  above  set  forth.  There- 
fore a  motion  to  direct  an  acquittal  raised  a 
question  of  law,  and  an  exception  to  the  de- 
nial of  the  motion  is  properly  reviewable 
here. 

We  are  of  opinion  that  in  this  case  the 
messengers  carrying  across  the  border  ftom 
Kentucky  to  Ohio  the  books  and  papers 
above  referred  to  did  not  within  the  mean- 
ing of  the  statute  carry  any  paper,  certifl-oD 
cate,  or  Instrument  purporting*to  be  or  rep-? 
resent  a  ticket,  chance,  share,  or  Interest  in 
or  dependent  upon  the  event  of  a  lottery, 
so-called  gift  concert,  or  similar  enterprise, 
offering  prizes  depending  upon  lot  or  chance, 
as  provided  for  in  such  statute.  The  lottery 
had  already  been  drawn.  The  papers  car- 
ried by  the  messengers  were  not  then  de- 
pendent upon  the  event  of  any  lotttery.  The 
language  as  used  in  the  statute  looks  to  the 
future.  The  papers  must  purport  to  be  or 
represent  an  existing  chance  or  interest, 
which  is  dependent  upon  the  event  of  a  fu- 
ture drawing  of  the  lottery.  A  paper  that 
contains  nothing  but  figures,  which  in  fact 
relate  to  a  drawing  that  has  already  been 
completed,  one  that  has  passed  and  gone, 
cannot  properly  be  said  to  be  a  paper,  cer- 
tificate, or  Instrument  as  described  in  the 
statute.  It  purports  to  show  no  interest  in 
or  dependent  upon  the  event  of  any  lottery. 
If  the  lottery  has  been  drawn,  fthe.  Interest 
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Is  no  longer  dependent  upon  it.  The  condi- 
tion upon  which  the  bet  or  the  Interest  was 
dependent  has  happened;  the  solution  of  the 
problem  has  already  been  arrived  at;  the 
bet  has  already  been  determined.  The  bare 
statement  of  that  solution  or  determination 
placed  on  paper  does  not  impart  to  that  pa- 
per the  character  of  a  certificate  or  instru- 
ment purporting  to  be  or  represent  a  ticket, 
etc.,  dependent  upon  the  event  of  a  lottery. 
From  the  statement  upon  the  paper,  the 
agent  may  acquire  the  knowledge  which  will 
enable  him  to  say  who  has  won,  but  the  book 
or  the  paper  does  not  purport  to  be  and  is 
not  a  certificate,  etc.,  within  the  act  of  con- 
gress. 

There  is  no  contradiction  in  the  testimony, 
and  the  government  admits  and  assumes  that 
the  drawing  in  regard  to  which  these  papers 
contained  any  Information  had  already  tak- 
«n  place  in  Kentucky,  and  it  was  the  result 
of  that  drawing  only  that  was  on  Its  way  in 
the  hands  of  messengers  to  the  agents  of  the 
lottery  In  Cincinnati. 

The  statute  does  not  cover  the  transaction, 
and,  however  reprehensible  the  acts  of  the 
plaintiffs  in  error  may  be  thought  to  be,  we 
cannot  sustain  a  conviction  on  that  ground. 
Although  the  objection  is  a  narrow  one,  yet, 
I  the  statute  being  highly  penal,  rendering  its 
»  violator  liable  to  fine  and  lmprlsonment,*we 
are  compelled  to  construe  it  strictly.  Full 
effect  Is  given  to  the  statute  by  holding  that 
the  language  applies  only  to  that  kind  of  a 
paper  which  depends  upon  a  lottery  the 
drawing  of  which  has  not  yet  taken  place, 
and  which  paper  purix>rt8  to  be  a  certificate, 
«tc.,  as  described  in  the  act  If  it  be  urged 
that  the  act  of  these  plaintiffs  in  error  is 
within  the  reason  of  the  statute,  the  answer 
must  be  that  it  is  so  far  outside  of  its  lan- 
guage that  to  Include  it  within  the  statute 
would  be  to  legislate,  and  not  to  construe  leg- 
islation. 

It  has  also  been  most  strongly  urged  on  the 
part  of  the  plaintiffs  in  error  that  they  were 
not,  as  shown  by  the  evidence,  engaged  in 
the  transaction  of  anything  in  the  nature  of 
interstate  commerce,  and  that  congress  had 
no  constitutional  right  to  pass  an  act  which 
should  be  applicable  to  them  under  the  cir- 
cumstances disclosed  by  the  proof  In  this 
case.  It  was  argued  that  the  subject  was 
beyond  the  jurisdiction  of  congress  in  the 
■exercise  of  Its  powers  concerning  national  or 
interstate  commerce.  The  arguments  upon 
this  subject  have  on  both  sides  been  able  and 
interesting,  but,  as  our  decision  In  relation  to 
the  scope  of  the  statute  necessarily  leads  to 
a  reversal  of  the  judgment,  and  a  discharge 
of  the  plaint! iTs  in  error,  it  is  not  necessary 
for  us  to  decide  the  question  as  to  the  power 
of  congress,  and  we  therefore  express  no 
opinion  In  rec:ard  to  It. 

The  Judj?meiit  must  be  reversed,  and  the 
cause  remanded  to  the  district  court  of  thb 
United  States  for  the  Southern  district  of 


Ohio,  with  directions  to  set  aside  the  Jiidf 
ment  and  discharge  the  pUUntiffli  In  error. 

Mr.  Justtoe  HARLAN  dlssentt. 
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Bz  parte  JONES. 

(January  4,  1897.) 

National  Banks  —  Suits  in  Fsdbral  Courts  — 
Jurisdiction— CiHcu IT  Court  of  Appbalb. 

1.  Act  Aug.  18,  1888,  |  4,  providing  that  na- 
tional banks,  for  the  porposes  of  all  suits  hy  or 
against  them,  shall  be  deemed  citiiens  of  the 
states  in  which  they  are  located,  deprives  such 
banks  of  the  right  to  sue  or  be  sued  in  the  fed- 
eral courts,  except  where  the  suit  is  based  on 
the  diversity  of  citizenship  of  the  parties. 

2.  Act  March  3,  1891,  making  the  Judgment 
of  the  circuit  court  of  appeals  final  where  its 
Jurisdiction  is  based  on  the  diverse  citizenship 
of  the  parties,  applies  where  the  jurisdiction  is 
originally  invoked  on  that  ground,  though  an- 
other ground  is  developed  in  course  of  the  pro- 
ceedings. 

This  was  a  petition  for  an  order  to  show 
cause  why  a  writ  of  mandamus  should  not 
issue  to  the  circuit  court  of  appeals  for  the 
First  circuit,  to  allow  an  appeal  to  this  court 
from  a  decree  of  that  court  affirming  a  de- 
cree of  the  circuit  court  for  the  district  of 
Massachusetts,  dismissing  the  bill  of  Charles 
F.  Jones  against  the  Merchants'  National 
Bank,  of  Boston;  and  also  for  a  citation  to 
such  bank  to  appear  and  show  cause  why 
such  decree  should  not  be  corrected.  The 
petition  set  forth,  in  substance,  that  peti- 
tioner recovered  a  Judgment  In  the  circuit 
court  for  the  district  of  Massachusetts 
against  one  Swift  for  the  sum  of  $18,876.82, 
upon  an  action  of  contract;  that  Swift  paid 
the  amount  of  the  Judgment  to  the  clerk  of 
the  court,  who  entered  satisfaction  of  the 
same;  that  the  money  so  received  by  the 
clerk  was  deposited  with  the  Merchants'  Na- 
tional Bank  for  the  benefit  of  petitioner,  as 
he  claims;  that  the  clerk  declined  to  instruct 
the  bank  to  pay  the  money  over,  whereupon 
petitioner  brought*  his  bill  against  the  bank 
for  an  account  of  such  money,  to  which  blU 
the  bank  demurred;  that  the  court  sustain- 
ed the  demurrer,  and  dismissed  his  bill, 
whereupon  petitioner  appealed  to  the  cir- 
cuit court  of  appeals,  which  afiirmed  the  de- 
cree of  the  circuit  court.     70  Fed.  683. 

Petitioner  then  claimed  an  appeal  to  this 
court,  and  presented  an  application  for  the 
allowance  of  such  appeal  to  the  court  of  ap- 
peals, which  was  denied,  and  he  thereupon 
made  this  application  for  a  mandamus  to 
allow  the  appeal. 

F.  A.  Brooks,  for  petitioner. 

Mr.  Justice  BROWN,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

The  circuit  court  of  appeals  refused  to  al- 
low an  appeal  in  this  case  upon  the  ground 
that  its  Jurisdiction  of  the  xmae  was  |*^le- 
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pendent  entirely  upon  the  opposite  parties 
to  the  Bult  or  controrersy  being  •  •  • 
citizens  of  different  states,"  and  therefore, 
under  section  0  of  the  court  of  appeals  act  of 
March,  1891,  its  decree  was  final,  and  not  the 
subject  of  an  appeal  to  this  court 

Prior  to  the  act  of  July  12,  1882  (22  Stat 
162),  and  the  jurisdictional  act  of  March  3, 
1887,  as  revised  by  the  act  of  August  13, 
1888  (25  Stat  486),  it  had  always  been  held 
that  suits  against  corporations  organized  un- 
der acts  of  congress  were  suits  arising  under 
the  laws  of  the  United  States,  and  therefore 
cognizable  by  the  circuit  courts,  regardless 
of  the  citizenship  of  the  parties.  This  doe- 
trine  was  applied  to  the  United  States  Bank 
more  than  70  years  ago  in  Osborne  y.  Bank, 
9  Wheat  738,  819,  and  more  recently  to  rail- 
ways chartered  under  acts  of  congress  (Pa- 
cific Railroad  Removal  Cases,  115  U.  S.  1, 
5  Sup.  Ct  1113),  even  since  the  court  of  ap- 
peals act  was  passed  (Railroad  0>.  v.  Ama- 
to,  144  U.  S.  465,  12  Sup.  Ot.  740;  Railway 
Co.  v.  Harris,  158  U.  S.  326,  15  Sup.  Ct  843). 
fo  But  by  the  act  of  1882,  and  more  recently 
gby  section  4  of  the  acts  of  March  3,  1887,  and 
•  August  18,  1888,  the^prlvllege  of  suing  and 
being  sued  under  this  clause  was  taken  away 
from  national  banks  by  the  following  lan- 
guage: 

"Sec.  4.  That  an  national  banking  associa- 
tions established  under  the  laws  of  the  Unit- 
ed States  shall,  for  the  purposes  of  all  ac- 
tions by  or  against  them,  real,  personal,  or 
mixed,  and  all  suits  in  equity,  be  deemed 
citizens  of  the  states  in  which  they  are  re- 
spectively located;  and  in  such  cases  the 
circuit  and  district  courts  shall  not  have  ju- 
risdiction, other  than  such  as  they  would 
liave  in  cases  between  individual  citizens  of 
the  same  states.'' 

In  Bank  v.  Cooper,  120  U.  S.  778,  7  Sup.  Ct 
777,  it  was  held  by  this  court  that,  under  the 
act  of  1882,  which  was  similar  In  its  terms, 
an  action  against  a  national  bank  could  not 
be  removed  to  the  federal  court  "unless  a 
similar  suit  could  be  entertained  by  the 
same  court  by  or  against  a  state  bank  in  like 
situation  with  the  national  bank.  Conse- 
quently, so  long  as  the  act  of  1882  was  in 
force,  nothing  in  the  way  of  jurisdiction 
could  be  claimed  by  a  national  bank  because 
of  the  source  of  Its  Incorporation.  A  nation- 
al bank  was  by  that  statute  placed  before 
the  law  in  this  respect  the  same  as  a  bank 
not  organized  under  the  laws  of  the  United 
States."  See,  also,  Whlttemore  v.  Bank,  134 
U.  S.  524, 10  Sup.  Ct  592;  Petri  v.  Bank,  142 
U.  S.  644,  12  Sup.  Ct  325.  The  section  above 
cited  from  the  act  of  1888  undoubtedly  de- 
prives these  banks  of  the  privilege  of  suing 
or  being  sued,  except  In  cases  where  diversi- 
ty of  citizenship  would  authorize  an  action 
to  be  brought;  and  in  such  cases  the  decree 
of  the  court  of  appeals  is  final. 

In  this  case  the  original  bill  averred  the 
complainant  to  be  a  citizen  of  Pennsylvania 
and  the  defendant  to  be  a  national  bank. 


dtily  established  under  the  laws  of  the  Unit- 
ed States*  having  its  place  of  business  at 
Boston,  and  a  citizen  of  the  state  of  Massa- 
chusetts.   As  the  bill  was  filed  after  the  act 
of  1888  took  effect,  it  must  be  deemed  to  be 
a  suit  dependent  upon    citizenship    alone. 
But,  even  if  another  ground  were  developed 
in  the  course  of  the  proceedings,  the  judg- 
ment of  the  court  of  appeals  would  be  final 
if  the  jurisdiction  of  the  circuit  court  were^ 
originally  Invoked  solely  upon  the  ground  of  g 
'citizenship.     Mining  Co.  v.  Turck,  150  U.  S.» 
138,  14  Sup.  Ct  35;  Borgmeyer  v.  Idler,  159 
U.  S.  408,  16  Sup.  Ct  34. 
The  petition  for  mandamus  must  be  denied. 

(164  U.  8.  627) 

STARR  V.  UNITED  STATES. 

(January  4,  1887.) 

No.  889. 

Evidence— Warrant  of  United  States  Comiis- 
8IONBR  —  Db  Facto  Commissioners  of  Circuit 
CouRT^CaiMiNAL  Law-^-Ohargbs— Weight  of 
EviDBNCB  OF  Flight. 

1.  The  fact  that  Rey.  St  I  627,  proyiding  for 
the  appointment  of  commissioners  by  United 
States  circuit  conrta,  directs  that  they  shall  be 
called  "commissioners  of  the  circuit  conrts," 
does  not  render  inadmissible  a  warrant  signed 
by  W.,  "Commissioner  of  the  United  States 
Court"  for  a  certain  district  Such  signing  does 
not  affirmatiyely  imply  that  he  is  not  a  com* 
missioner  of  the  United  States  circuit  court 

2.  And  it  la  immaterial  that  the  warrant 
recites  that  W.  was  appointed  by  the  "United 
States  district  court*'  for  such  district,  where 
the  district  court  had  circuit  conrt.  powers  at 
the  time  of  the  appointment,  whicfai  was  prior 
to  the  creation  of  the  circuit  court  for  that  dis- 
trict. 

3.  Commissioners,  appointed  by  a  United  States 
district  court  haying  circuit  conrt  powers,  who, 
after  the  creation  of  a  United  States  circuit 
court  in  the  same  district,  are  continued  in 
office  by  the  latter  court  though  such  contin- 
uance is  not  evidenced  by  reappointment,  are 
commissioners  de  facto  of  the  circuit  court 

4.  A  charge  that  the  flight  of  the  accused  is 
"a  silent  admission  by  the  defendant  that  he  is 
nnwilling  or  unable  to  face  the  case  against 
him,"  and  that  it  is  "in  some  sense,  feeble  or 
strong,  as  the  case  may  be,  a  confession,  and  it 
comes  in  with  other  incidents,  the  corpus  delicti 
being  proved,  from  which  guilt  may  be  cnmula- 
tively  Inferred,"  is  error.  16  Sup.  Ct  864,  fol- 
lowed. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

A.  H.  Garland,  for  plaintiff  in  error.  *Sol. 
Gen.  Conrad,  for  the  United  States.  qd 


•Mr.  Justice  WHITE  delivered  the  opinion* 
of  the  court 

On  a  former  trial  for  the  crime  of  murder, 
the  plaintiff  in  error  was  found  guilty  and 
sentenced,  and  the  conyiction  was  hy  this 
court  reversed.  Starr  v.  U.  S.,  153  U.  S.  614, 
14  Sup.  Ct.  919.  The  case  is  again  here.  In 
consequence  of  a  second  conviction,  to  re- 
view which  a  writ  of  error  was  sued  out. 

In  the  course  of  the  first  trial  below  the 
accused  objected  to  the  admissibility  of  a  cer- 
tain warrant  The  matter  was  thus  stated  in 
the  record!  Digitized  by  VjOOQIC 
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'The  Court:  If  you  want  to  urge  this  ob- 
jection [1.  e.  absence  of  a  seal],  I  want  to 
know  the  law  you  refer  to.  If  you  bayen't 
got  any  law,  say  so.  The  court  decides  that 
the  paper  is  competent,  unless  you  deny  the 
signature.  What  do  you  say  as  to  the  sig- 
nature? 

"Mr.  Cravens  (of  counsel  for  defendant): 
We  do  not  deny  that 

"The  Court:  Mr.  Stenographer,  let  the  rec- 
ord show  that  the  signature  to  this  paper  is 
admitted  by  counsel  for  the  defendant  to  be 
the  signature  of  Stephen  Wheeler. 

**The  Court  (to  counsel  for  defendant):  Do 
you  admit  his  office,— that  he  is  United  States 
commissioner  for  the  Western  district  of  Ar- 
kansas? 

"Mr.  Crayens  (of  counsel  for  defendant): 
We  do  not  deny  he  is  a  United  States  com- 
missioner, but  we  simply  make  this  point: 
In  speaking  as  such  commissioner  he  must 
speak  with  his  seal.  I  am  frank  enough  to 
state  to  the  court  that  I  am  not  entirely  satis- 
fied about  our  position  myself,  but  I  am  un- 
der the  impression  that  we  are  sustained  by 
the  law. 

"The  Court:  Mr.  Stenographer,  let  the  rec- 
ord show  that  It  is  admitted  by  the  counsel 
for  the  defendant  that  Stephen  Wheeler  was 
Sa  United  States  commissioner  for  the  West- 
?em*dlstrlct  of  Arkansas  at  the  time  of  the 
issuance  of  this  writ,  and  is  now  such  com- 
missioner, and  the  signature  to  this  writ  is 
his  signature,  but  that  defendant  denies  the 
authenticity  of  the  writ  because  the  commis- 
sioner's seal  is  not  on  it 

"Mr.  Cravens  (of  counsel  for  defendant): 
Yes,  sir;  that  is  the  point  we  make  on  it, 
and,  it  being  admitted  by  the  court,  we  saye 
an  exception  to  its  admission." 

It  was  therefore  apparent  that  the  objec- 
tion addressed  itself  solely  to  the  want  of  a 
seal,  and  not  only  did  not  question  the  capaci- 
ty of  the  officer  by  whom  the  warrant  pur- 
ported to  be  Issued,  but,  on  the  contrary,  ex- 
pressly admitted  it  Notwithstanding  this 
fact,  when  the  case  was  previously  here,  it 
was  contended  in  argument  that  the  court 
below  erred  In  admitting  the  warrant,  not 
only  because  it  was  without  a  seal,  but  be- 
cause the  officer  by  whom  it  was  issued  was 
without  capacity  to  have  done  so.  The  ques- 
tion of  the  want  of  a  seal  was  held  to  be  un- 
tenable, but  the  frivolous  attempt  to  predi- 
cate error  because  of  the  want  of  the  capaci- 
ty of  the  officer,  when  such  authority  was  ad- 
mitted on  the  face  of  the  record,  was  deem- 
ed unworthy  of  notice,  and  was  therefore 
ignored.  On  the  second  trial  the  admission 
of  the  warrant  was  again  objected  to  as  fol- 
lows: 

"Mr.  W.  H.  H.  Clayton  (of  counsel  for  de- 
fendant): The  ground  of  objection  is,  if  your 
honor  please,  of  course,  we  make  no  objec* 
tion  to  the  fact  that  it  has  no  seal,  but  we 
object  to  it  because  it  does  not  purport  to  be 
Issued  by  any  officer  authorized  to  issue  a 
warrant  of  arrest    The  warrant  is  signed 


'Stephen  Wheeler,  Oommissioner  U.  S.  Court, 
Western  District  of  Arkansas.'  The  statute 
of  the  United  States  on  this  subject  gives 
a  name  to  the  commissioner  who  has  a  right 
to  issue  such  warrant,  and  that  name  is 
'Commissioner  of  the  Circuit  Court,*  and  the 
statute  says  he  shall  be  called  by  that  name. 
Now,  this  writ  is  issued,  not  by  a  commis- 
sioner of  the  circuit  court,  but  by  a  commis- 
sioner of  the  U.  S.  Court,  Western  District^ 
of  Arkansas.'  We  say  there  is  no  such  offl-g 
cer  as  that  who  is  authorised  to*issue  such  a« 
writ  There  are  commisslonen  appointed 
by  the  district  court  who  baye  no  authority 
to  issue  writs,  and  commisslonen  of  the 
court  of  claims  have  no  such  right  The 
commissioner  who  has  the  right  to  issue  such 
a  writ  is  designated  by  the  statute  as  *Oom- 
missioner  of  the  Circuit  Court,'  and  the  stat- 
ute says  that  he  shall  be  designated  and 
called  by  that  name.  We  submit  that  tho 
writ  is  not  in  due  form." 

The  oyerruling  of  this  objection  is  assign- 
ed for  error. 

Passing  consideration  of  the  question 
whether  the  objections  taken  to  the  admissi- 
bility of  the  warrant  on  the  second  trial  are 
not  concluded  by  the  decision  on  the  pre- 
vious writ  of  error,  they  are  manifestly 
without  merit 

The  fact  that  the  officer  who  Issued  the 
warrant  affixed  to  his  signature  the  words 
"Commissioner  United  States  Court,  West> 
em  District  of  Arkansas,"  did  not  afflrma* 
tively  imply  that  he  was  not  a  commission- 
er of  the  ch:cuit  court  of  the  United  States 
for  the  Western  district  of  Arkansas,  It  Is 
true  that  section  627  of  the  Revised  Statutes, 
re-enacting  the  provisions  of  early  statutes, 
provides  that  "each  circuit  court  may  ap- 
point, in  different  parts  of  the  district  for 
which  it  is  held,  so  many  discreet  persona  as 
it  may  deem  necessary,  who  shall  be  called 
'commissioners  of  the  circuit  courts,'  and 
shall  exercise  the  powers  which  are  or  may 
be  expressly  conferred  by  law  upon  commis- 
sioners of  circuit  courts."  But  it  is  weU 
known  that  the  term  "United  States  Com- 
missioner" Is  generally  understood  to  mean 
a  commissioner  acting  under  the  authority 
of  section  627  of  the  Revised  Statutes,  and 
that  the  mere  fact  that  a  person  signs  him- 
self as  "Commissioner  United  States  Court," 
does  not  imply  that  he  is  not  a  commisslonei 
possessed  of  the  authority  conferred  by  the 
section  Just  alluded  to.  The  statute  law  it* 
self  contains  instances  where  such  commis- 
sioners are  described  in  other  than  the  ex- 
press language  of  the  section  of  the  law 
which  authorizes  their  appointment  Thus» 
in  Act  June  1, 1872,  c  255,  fi  14  (17  Stat  198). 
now  sections  1042  and  5296  of  the  Revised 
Statutes,  a  poor  convict  seeking  his  dis- 
charge is  authorized  to  make  application  in 
writing  "to  any  commissioner  of  the  United 
States  court  in  the  district  where  he  is  Im- 
prisoned." 

The  recital,  In  the  body  of /the  warranto 
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that  the  conimiBSioner  was  "appointed  by 
^the  United  States  district  court,"  did  not  Im- 
ftply  that  he  was  not  a  commissioner  of  the 

•  circuit  court  •  The  district  court  for  the 
Western  district  of  Arkansas  was  vested 
with  the  circuit  court  power.  Eev.  St.  671. 
WhUe  by  the  act  of  February  6,  1889  (25 
Stat.  665),  a  circuit  court  was  established 
for  the  Western  district  of  Arkansas,  it  does 
not  follow  that  the  commissioners,  who  were 
originally  appointed  by  the  district  court, 
and  who,  after  the  creation  of  the  circuit 
court,  continued  to  be  such  by  the  approval 
of  the  court,  were  not  commissioners  there- 
of because  primarily  appointed  by  the  dis- 
trict court  Clearly,  the  appointment  of 
inch  officers  being  valid  at  the  time  they 
were  made,  they  were,  in  any  view,  if  there- 
aft^  continued  by  the  circuit  court,  de  facto 
in  the  discharge  of  their  duties,  even  If  their 
continuance  was  not  evidenced  by  express 
reappointment  McDowell  t.  U.  S.,  159  U. 
S.  596,  16  Sup.  Ct  111. 

These  views  dispose,  also,  of  the  objection 
to  the  admissibility  of  the  affidavit  taken  be- 
fore the  commissioner,  as  it  is  substantially 
predicated  on  grounds  identical  in  reason 
with  those  made  to  the  warrant 

All  but  one  of  the  remaining  assignments 
of  error  virtually  depend  upon  or  are  con- 
nected with  the  question  of  the  admissibili- 
ty of  the  warrant  and  affidavit,  and  we  aeem 
It  unnecessary  to  consider  them,  as  they  wlU 
not  be  likely  to  arise  on  the  new  trial,  which 
the  result  of  our  consideration  of  another 
assignment  of  error  makes  it  necessary  to 
grant 

The  instruction  given  by  the  trial  Judge  to 
the  jury  upon  the  Inferences  to  be  drawn  by 
them  from  flight  was  specifically  objected 
to,  and  the  objection  was  duly  reserved. 
The  instruction  covered  by  this  exception  Is 
as  follows: 

'The  law  says  that  a  man  is  to  be  Judged 
tiy  his  consciousness  of  the  right  or  wrong 
of  what  he  does,  to  some  extent.  If  he  flees 
ftom  Justice  because  of  that  act  If  he  goes 
to  a  distant  country,  and  is  living  under  an 
assumed  name  because  of  that  fact,  the  law 
■ays  that  is  not  in  harmony  with  what  in- 
nocent men  do,  and  Jurors  have  a  right  to 
consider  it  as  an  evidence  of  guilt  because 
he  is  an  eyewitness  to  the  occurrence,  he 
knows  how  it  did  transpire,  he  is  presumed 
to  have  a  consciousness  of  that  act,  and 
e«  therefore,  because  he  does  abscond,  because 
gbe  does  further  become  a  fugitive  from  Jus- 

*  tice,  because^he  goes  to  a  distant  state  and 
to  living  under  an  assumed  name,  living  so 
as  to  conceal  himself,  the  law  says  you  have 
a  right  to  take  that  fact  Into  consideration 
as  one  from  which  yon  may  Infer  guilt,— a 
presumption  of  fact  the  law  says,  that  is 
proper  for  the  Jury  to  take  into  account  in 
passing  upon  the  defendant's  own  concep- 
tion of  the  act  done  by  him.    •    •    • 

••It  Is  Impossible  to  deny  that,  logically  as 
well  as  JuriUloally.  flight  Is  always  relevant 
17  S.C.— 15 


evidence*  when  offered  by  the  proeecution, 
and  that  It  is  a  silent  admission  by  the  de- 
fendant that  he  is  unwilling  or  unable  to 
face  the  case  against  him*  It  is,  in  some 
sense,  feeble  or  strong,  as  the  case  may  be, 
a  confession,  and  It  comes  In  with  other  inci- 
dents, the  corpus  delicti  being  proved,  from 
which  guilt  may  be  cumulatively  Inferred." 

The  law  on  the  subject  of  the  weight  to 
be  given  to  the  evidence  of  the  flight  of  the 
accused,  thus  stated  by  the  trial  court  to  the 
Jury  for  their  guidance,  is  not  only  substan- 
tially similar,  but,  indeed.  Is  identical  with 
instructions  heretofore  held  by  this  court  to 
be  fataUy  defective.  Alberty  t.  U.  &,  162 
U.  S.  601,  502,  16  Sup.  Ct  864;  Hickory  T. 
U.  S.,  160  U.  S.  408,  16  Sup.  Ot  827.  It 
therefore  differed  from  the  language  held 
not  to  contain  reversible  error  in  Allen  t.  U. 
S.,  164  U.  &  492,  17  Sup.  Ct  154.  Tlie  error 
cohimitted  by  the  court  doubtless  resulted 
from  the  fact  that  the  case  was  tried  beforo 
the  ruling  in  either  the  Hickory  or  Alberty 
Case  was  announced. 

Judgment  reversed,  and  case  remanded, 
with  directions  to  grant  a  new  trial. 


(168  U.  &  SS) 

WARNSR  VALLBY  STOCK  CO.  v.  SMITH, 

Secretary  of  the  Interior,  et  sL 

(January  11, 1897.) 

No.  550. 


Abatbxbnt— Bill  against  Public  Orncs 

IGNATION—BUBORDINATB  OFVICBB 

—  Ambndmbnt. 

1.  A  suit  in  equity  against  the  secretaiy  eC  tht 
Interior  to  compel  him  to  iaaoe  patents  to  cer- 
tain lands  abates  upon  his  rraignatloa  ot  the 
office. 

2.  A  bill  against  the  secretary  of  the  faiterier 
and  the  commissioner  of  the  general  land  office, 
which,  as  to  the  hitter,  seeks  only  to  enjofai  the 
execution  of  tbe  orders  of  the  secretary  relatlvs 
to  the  disposition  of  certahi  Unds,  its  diief  pur- 
pose being  to  compel  the  secretary  to  issue  pat* 
ents  to  such  lands,  cannot  be  maintained  against 
the  commissioner  alone  after  the  suit,  as  against 
the  secretary,  has  abated  by  reason  of  his  resig- 
nation. 

3.  Nor  can  the  bill  in  such  a  case  be  amended 
by  making  the  successor  of  the  secretary  a  de- 
fendant. 

Appeal  from  the  (3ourt  of  Appeals  of  the 
District  of  Columbia. 

Frederic  D.  McKenney,  for  appellant  SoL 
Gen.  Conrad  and  Asst  Atty.  Gen.  Whitney, 
for  appellees. 

Mr.  Justice  GRAY  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity,  filed  January  15, 
189C,  in  the  supreme  court  for  the  District 
of  Columbia,  by  a  corporation  of  the  state  ot 
Oregon,  against  Hoke  Smith,  secretary  of 
the  interior,  and  Silas  W.  Lamoreux,  com- 
missioner of  tbe  general  land  office,  both  al* 
leged  in  the  bill  to  be  citizens  and  residents 
of  the  District  of  Columbia,  and  to  be  "sued 
for  acts  done  and  threatened  by  them  in  thdpu 


official  capacity,  respectively.** 
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'The  prayer  of  the  bill  was  "that  the  said 
Hoke  Smith,  secretary  of  the  interior,  and 
Silas  W.  Lamoreux,  commissioner  of  the  gen- 
eral land  office,  their  subordinates  and  agents, 
may  be  restrained  and  enjoined  from  assum- 
ing to  exercise  further  jurisdiction  with  re- 
spect to  the  disposition  of  lands  described  in 
Oregon  swamp  land  lists  No.  30  and  No.  31, 
and  from  further  trespassing  upon  your  ora- 
tor's right  of  quiet  possession  thereof,  and 
that  said  defendant  Holce  Smith  may  be  com- 
manded and  enjoined  to  prepare  for  issuance 
unto  your  orator,  in  accordance  with  law, 
patents  for  said  lands,  and  to  the  end  that 
your  orator*s  title  to  said  lands  may  be  quiet- 
ed and  freed  from  cloud,  and  that  such  other 
and  further  relief  may  be  administered  unto 
your  orator  as  the  peculiar  necessities  and 
circumstances  of  the  case  may  require  and 
merit." 

By  the  act  of  congress  of  September  28, 
1850,  c.  84,  entitled  "An  act  to  enable  the 
state  of  Arkansas  and  other  states  to  reclaim 
the  'swamp  lands'  within  their  limits,"  It  was 
enacted  that  in  each  state  the  whole  of  the 
"swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,  which  shall  remain 
unsold  at  the  passage  of  this  act  shall  be,  and 
the  same  are  hereby,  granted  to  said  state," 
and  that  It  should  be  the  duty  of  the  secretary 
of  the  interior,  as  soon  as  might  be  practica- 
ble, "to  make  out  an  accurate  list  and  plats 
of  the  lands  described  as  aforesaid,  and 
transmit  the  same  to  the  governor  of  the 
state,"  and,  at  his  request,  "cause  a  patent 
to  be  issued  to  the  state  therefor,  and,  on  that 
patent,  the  fee  simple  to  said  lands  shall  vest 
in  said  state,  subject  to  the  disposal  of  the 
legislature  thereof."  9  Stat  519.  And  by 
the  act  of  March  12,  1860,  c.  5,  the  provisions 
of  the  act  of  1850  were  extended  to  the  state 
of  Oregon,  "provided  that  the  grant  hereby 
made  shall  not  include  any  lands  which  the 
government  of  the  United  States  may  have 
reserved,  sold  or  disposed  of  (in  pursuance 
of  any  law  heretofore  enacted)  prior  to  the 
confirmation  of  title  to  be  made  under  the 
Authority  of  said  act"     12  Stat.  3. 

The  leading  facts  alleged  in  the  bill  were 
as  follows:  The  lands  in  question  were  sold 
and  conveyed  by  the  state  of  Oregon  in  1883 
^and  1884,  and  passed  by  mesne  conveyances 
•  to  the  plaintiff  on  January  15,  1892,  in  con- 
sideration of  the  payment  by  It  of  the  sum 
of  $19,000.  In  1888,  these  lands,  having  pre- 
viously been  selected  by  the  state  as  swamp 
and  overflowed  lands  under  the  act  of  I860, 
were  certified  by  the  surveyor  general  of  the 
United  States  for  Oregon  to  the  commission- 
er of  the  general  land  otfice.  The  commis- 
sioner, in  March  and  April,  1892,  prepared 
lists,  numbered  80  and  31,  of  these  lands,  as 
swamp  and  overflowed  lands,  and  submitted 
them  to  John  W.  Noble,  then  secretary  of  the 
Interior,  for  his  approval.  He  approve<i  both 
lists  on  April  9  and  December  3,  181)2,  re- 
spectively, "subject  to  any  valid  adverse 
rigltts  that  may  exist  to  the  tracts  of  land 


therein  described  ^  and  hit  approyala  wert 
noted  upon  the  records  of  the  general  land 
office,  and  a  certified  copy  of  the  first  list  was 
forwarded  to  the  goyemor  of  Oregon,  who, 
by  letter  dated  May  12,  1892,  requested  that 
a  patent  of  the  lands  in  that  list  be  issued  to 
the  state.  Upon  a  petition  filed  December 
29,  1892,  by  settlers  upon  the  lands,  claim- 
ing that  they  were  not  swamp  and  overfiow- 
ed  lands  at  the  date  of  the  act  of  1860,  Sec- 
retary Noble,  on  March  2,  1893,  notwith- 
standing the  plaintilTs  protest  against  Ills 
jurisdiction  to  do  so,  made  an  order  revok- 
ing and  canceling  his  approvals  of  the  lists, 
and  directing  the  commissioner  to  take  prop- 
er steps  to  make  the  revocation  and  cancella- 
tion formally  effective.    On  December  19, 

1893,  his  successor,  the  defendant  Hoke 
Smith,  decided  that  these  lands  were  not 
swamp  and  overflowed  lands,  and  that  the 
state  had  no  claim  to  them  as  such,  and 
therefore  directed  the  commissioner  to 
"cause  all  decisions  recommending  or  holding 
for  cancellation  entries  or  declaratory  state- 
ments, upon  the  ground  that  the  lands  in  con- 
test were  granted  to  the  state  of  Oregon  as 
swamp  and  overflowed  lands  by  the  act  of 
March  12,  1860,  to  be  set  aside  and  annulled, 
and  the  cases  reinstated,  and  all  contests 
based  upon  said  ground  alone  to  be  dismiss- 
ed."    17  Land   Dec.  571,     On  October  10, 

1894,  a  motion  of  the  plaintiff  for  a  review  of 
that  decision  was  overruled  by  the  secretary; 
and  on  January  5,  1895,  his  decision  was 
promulgated  by  a  letter  from  the  commission- 
er to  the  local  land  officers  in  Oregon.  g 
*  The  principal  contention  in  support  of  the* 
bill  was  that  by  the  acts  of  congress  of  1850 
and  1860  the  title  to  all  the  swamp  and  over- 
flowed lands  within  the  state  of  Oregon,  not 
reserved,  sold,  or  disposed  of  prior  to  the 
confirmation  of  title  under  those  acts,  passed 
to  and  became  vested  in  the  state,  subject 
only  to  the  identification  by  the  secretary  of 
the  interior  of  the  specific  lands  as  "swamp 
and  overfiowed  lands,  made  unfit  thereby  for 
cultivation,"  within  the  meaning  of  those 
acts;  that  upon  such  identification,  evidenced 
by  the  making  out  of  accurate  Usts  and  plats 
of  such  lands,  and  the  transmission  thereof 
to  the  governor  of  Oregon,  the  title  became 
absolute  in  the  state  by  relation  as  of  March 
12,  18G0,  and  could  not  be  divested  by  any 
subsequent  action  of  the  secretary;  and  that 
the  duty  imposed  upon  him  to  cause  patents 
of  lands  so  Identified  and  listed  to  be  iBsaed 
to  the  state  upon  the  request  of  the  governor 
was  but  ministerial. 

A  general  demurrer  to  the  bill  was  sus- 
tained, and  a  decree  rendered  thereon  for  the 
defendants,  by  the  supreme  court  of  the  Dis- 
trict of  Columbia;  and  that  decree  was  af- 
firmed by  the  court  of  appeals  of  the  District 
of  Columbia  on  June  11,  1896,  upon  the 
ground  that  the  whole  subject  remained  un- 
der the  control  of  the  secretary  of  the  inte- 
rior until  the  execution  of  the  patent.  24 
Wash.  Law  Rep.  39%itized  by  VjOOQIC 
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The  plaintiff  took  an  appeal  to  this  court, 
and  pending  this  appeal  the  defendant  Hoke 
fimitht  on  September  1, 1896,  resigned  the  of* 
flee  of  secretary  of  the  interior. 

That  a  petition  for  a  writ  of  mandamus  to 
a  public  officer  of  the  United  States  abates 
by  his  resignation  of  his  office  has  been  de< 
termlned  by  a  series  of  uniform  decisions  of 
this  court,  and  has  for  years  been  considered 
as  so  well  settled  that  in  many  of  the  cases 
no  opinion  has  been  filed  and  no  official  re- 
port published.  Secretary  y.  McGarrahan,  9 
WalL  298.  313;  U.  S.  v.  BoutweU,  17  WalL 
eOi,  609;  Commissioners  v.  Sellew,  99  U.  S. 
624,  626;  U.  S.  V.  Schurz,  lu2  U.  S.  378.  40S; 
Thompson  v.  U.  S.,  103  U.  S.  480,  484;  U.  S. 
T.  Chandler,  122  U.  S.  643;  U.  S.  v.  Lamont, 
155  U.  S.  303,  306,  15  Sup.  Ct  97. 
n  The  reasons  for  this  conclusion,  as*  stated 
f  by  Mr.  Justice^Strong,  dellyering  the  unani- 
mous Judgment  of  the  court  in  the  leading 
case  of  U.  S.  v.  Boutwell,  which  was  a  peti- 
tion, by  the  owner  of  an  order  upon  the 
treasury  of  the  United  States,  for  a  writ  of 
mandamus  to  the  secretary  of  the  treasury 
to  pay  it,  were  as  follows:  "The  office  of  a 
writ  of  mandamus  is  to  compel  the  perform- 
ance of  a  duty  resting  upon  the  person  to 
whom  it  is  sent"  "If  he  be  an  officer,  and 
the  duty  be  an  official  one,  still  the  writ  is 
aimed  exclusively  against  him  as  a  person, 
and  he  only  can  be  punished  for  disobedience. 
The  writ  does  not  reach  the  office.  It  cannot 
be  directed  to  it.  It  is  therefore,  in  sub- 
stance, a  personal  action;  and  it  rests  upon 
the  averred  and  assumed  fact  that  the  de- 
fendant has  neglected  or  refused  to  perform 
a  personal  duty,  to  the  performance  of  whicn 
by  him  the  relator  has  a  clear  right  Hence 
it  is  an  imperative  rule  that,  previous  to 
making  application  for  a  writ  to  command 
the  performance  of  any  particular  act,  an 
express  and  distinct  demand  or  request  to 
perform  it  must  have  been  made  by  the  re- 
lator or  prosecutor  upon  the  defendant;  and 
it  must  appear  that  he  refused  to  comply 
with  such  demand,  either  in  direct  terms,  or 
by  conduct  from  which  a  refusal  can  be  con- 
clusively inferred.  Thus,  it  Is  the  personal 
default  of  the  defendant  that  warrants  Im- 
petration  of  the  writ;  and,  if  a  peremptory 
mandamus  be  awarded,  the  costs  must  fall 
upon  the  defendant  It  necessarily  follows 
from  this,  that  on  the  death  or  retirement 
from  office,  of  the  original  defendant,  the 
writ  must  abate,  in  the  absence  of  any  statu- 
tory provision  to  the  contrary.  When  the 
personal  duty  exists  only  so  long  as  the  office 
is  held,  the  court  cannot  compel  the  defend- 
ant to  perform  it  after  his  power  to  perform 
has  ceased.  And,  if  a  successor  in  office  may 
be  substituted,  he  may  be  mulcted  in  costs 
for  the  default  of  his  predecessor,  without 
any  delinquency  of  his  own.  Besides,  were 
a  demand  made  upon  him,  he  might  dis- 
charge the  duty,  and  render  the  Interposi- 
tion of  the  couit  unnecessary.  At  all  events, 
be  IB  not  In  privity  with  his  predecessor; 


much  less  Is  he  hit  predecessor's  personal 
representative.**    17  WalL  607,  608. 

The  case  of  a  public  officer  of  the  Unltedg 
States  differs  in*this  respect  from  that  of  a* 
municipal  board,  which  is  a  continuing  cor- 
poration (although  its  individual  members 
may  be  changed),  and  to  which,  in  its  cor- 
porate capacity,  a  writ  of  mandamus  may  be 
directed.  As  was  said,  in  Commissioners  v. 
Sellew,  by  Chief  Justice  Waite:  "One  of 
the  objects  in  creating  such  corporations, 
capable  of  suing  and  being  sued,  and  hav- 
ing perpetual  succession,  is  that  the  very  in- 
convenience which  manifested  itself  in 
Boutwell*s  Case  may  be  avoided.**  99  U.  8. 
627.  And  in  Thompson  v.  U.  S.  Mr.  Justice 
Bradley  said:  'The  cases  in  which  it  has 
been  held  by  this  court  that  an  abatement 
takes  place  by  the  expiration  of  the  term  of 
office  have  been  those  of  officers  of  the  gov- 
ernment, whose  alleged  delinquency  was  per- 
sonal, and  did  not  Involve  any  charge  against 
the  government  whose  officers  they  were.  A 
proceeding  against  the  government  would 
not  lie."    103  U.  S.  484,  485. 

The  main  object  of  the  present  bill  was  to 
compel  the  defendant  Hoke  Smith,  as  secre- 
tary of  the  Interior,  to  prepare  patents  to  be 
issued  to  the  plaintiff  for  the  lands  In  ques- 
tion. The  mandatory  injunction  prayed  for 
was,  in  effect,  equivalent  to  a  writ  of  man- 
damus to  him.  The  reasons  for  holding  a  suit, 
which  has  this  object,  to  have  abated,  as  to 
him,  by  his  resignation,  are  as  applicable  to 
this  bill  in  equity  as  to  a  petition  for  a  writ 
of  mandamus  at  common  law.  Consequent- 
ly, as  against  the  defendant  Hoke  Smith,  this 
suit  must  be  held  to  have  abated  by  his  reslg-  . 
nation  of  the  office  of  secretary  of  the  interior. 

It  appears  to  us  to  be  equally  clear  that 
the  suit  cannot  be  maintained  against  the 
commissioner,  of  the  general  land  office  alone. 

By  the  Revised  Statutes  of  the  United 
States,  the  secretary  of  the  Interior  "Is  char- 
ged with  the  supervision  of  public  business 
relating  to,"  among  other  things,  "the  public 
lands,  including  mines."  The  commissioner 
of  the  general  land  office  Is  to  "perform,  un- 
der the  direction  of  the  secretary  of  the  in- 
terior, all  executive  duties  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of  the 
United  States,  or  In  any  wise  respecting  such  J 
public  lands,  and  also  such  as  relate* to  pri-* 
vate  claims  of  land,  and  the  issuing  of  pat- 
ents for  all  grants  of  land  under  the  author- 
ity of  the  government;"  and  likewise,  "un- 
der the  direction  of  the  secretary  of  the  in- 
terior, is  authorized  to  enforce  and  carry 
Into  execution,  by  appropriate  regulations," 
every  part  of  the  provisions  of  title  32  of  the 
Revised  Statutes,  relating  to  public  lands, 
not  otherwise  specially  provided  for.  Rev. 
St  §§  441,  453,  2478.  The  phrase  "under  the 
direction  of  the  secretary  of  the  interior," 
thus  used  In  these  statutes,  as  was  said  by 
Mr.  Justice  Lamar,  speaking  for  this  court, 
"is  not  meaningless,  but  was  intended  as  an 
expression,  in  general  terms,  of  the  power 
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of  the  secretary  to  Bupervise  and  control  the 
extensive  operations  of  the  land  department, 
of  which  he  Is  the  head.  It  means  that  in 
the  important  matters  relating  to  the  sale 
and  disposition  of  the  public  domain,  the 
surveying  of  private  land  claims,  and  the 
issuing  of  patents  thereon,  and  the  admin- 
istration of  the  trusts  devolving  upon  the 
government,  by  reason  of  the  laws  of  con- 
gress or  under  treaty  stipulations,  respect- 
ing the  public  domain,  the  secretary  of  the 
interior  is  the  supervising  agent  of  the  gov- 
ernment to  do  Justice  to  all  claimants,  and 
preserve  the  rights  of  the  people  of  the  Unit- 
ed States."  Knight  t.  Association,  142  U. 
S.  161.  177,  178,  12  Sup.  Ct  258;  Orchard  t. 
Alexander,  157  U.  S.  372,  15  Sup.  Ct  635. 

The  present  suit  was  avowedly  brought 
against  Smith,  as  secretary,  and  Lamoreux, 
as  commissioner,  for  acts  done  and  threat- 
ened by  them  in  their  official  character,  re- 
spectively. The  prayer  of  the  bill  was  for 
an  injunction  against  both  of  them  from  as- 
suming to  exercise  further  Jurisdiction  with 
respect  to  the  disposition  of  the  lands  in 
question,  and  from  further  trespassing  upon 
the  plaintifTs  right  of  quiet  possession  there- 
of, and  that  the  defendant  Smith  be  com- 
manded to  prepare  patents  therefor  to  be 
issued  to  the  plalntlCT,  In  accordance  with 
law,  and  to  the  end  that  the  plalntitTs  title 
might  be  quieted  and  freed  from  cloud,  and 
for  further  relief. 

The  purpose  of  the  bill  was  to  control  the 
action  of  the  secretary  of  the  Interior.  The 
principal  relief  sought  was  against  him,  and 
the  relief  asked  against  the  commissioner  of 
[|the  general  land  office  was  only  incidental, 
•  and  by  way*of  restraining  him  from  execut- 
ing the  orders  of  his  official  head.  To  main- 
tain such  a  bill  against  the  subordinate  offi- 
cer alone,  without  Joining  his  superior, 
whose  acts  are  alleged  to  have  been  unlaw- 
ful, would  be  contrary  to  settled  rules  of 
equity  pleading.  Calvert,  Parties  (2d  Ed.) 
X}k,  3,  c.  13. 

This  is  well  exemplified  by  a  decision  of 
Lord  Chancellor  Hardwiclce.  Under  acts  of 
parliament  appointing  commissioners  to 
build  50  new  churches,  appropriating  money 
to  support  the  ministers,  and  providing  that 
the  moneys  appropriated  should  be  paid  to  a 
treasurer,  not  one  of  the  commissioners,  but 
appointed  by  the  ci*own,  and  should  be  by 
him  disbursed  and  applied  according  to  or- 
ders of  the  commissioners.  Lord  Hardwicl^e 
held  that  a  bill  by  a  minister  of  one  of  the 
churches  to  recover  his  stipend,  and  to  have 
a  fund  in  the  treasurer's  hands  invested  as 
required  by  the  acts,  could  not  be  main- 
tained against  the  treasurer  alone,  without 
Joining  any  of  the  commissioners,  and  said: 
•*Thls  is  one  of  the  most  extraordinary  bills 
I  ever  remember,  and  there  is  no  foundation 
for  relief,  either  In  law  or  equity.  It  is 
brought  against  Mr.  Blaclterby,  who  Is  noth- 
ing but  an  officer  under  the  commissioners 
for   building    the    fifty    new    churches.     It 


would  be  absurd  If  a  bill  should  lie  against 
a  person  who  it  only  an  officer,  and  subordi- 
nate to  others,  and  has  no  directory  power." 
"I  should  think  the  commissioners  only,  and 
not  the  treasurer,  ought  to  have  been  par- 
ties, for  it  is  absurd  to  make  a  person  who 
acts  ministerially  the  sole  party."  Vernon 
y.  Blackerby,  2  Atk.  144,  146,  Barnard.  Ch. 
377. 

This  bill  cannot  be  amended  by  making 
the  present  secretary  of  the  interior  a  de- 
fendant, because  he  was  not  In  office  before 
the  bill  was  filed,  and  had  no  part  in  the  do- 
ings complained  of. 

.As  against  the  commissioner  of  the  general 
land  office,  the  bill  does  not  strictly  abate, 
as  upon  the  disappearance,  by  death  or  res- 
ignation, of  the  sole  defendant  in  an  action 
the  cause  of  which  does  not  survive  against 
representatives  or  successors.  But  the  bill 
cannot  be  maintained  against  the  commis- 
sioner, because  it  shows  no  ground  for  re- 
lief against  him  alone,  and  the  secretary  of 
the  interior  is  not,  and  cannot  now  be  made 
a  party.  g 

*The  objection  that  the  bill  cannot  be  main-* 
tained  against  the  commissioner  alone  being 
decisive  of  the  case^  it  would  be  inappro- 
priate to  express  an  opinion  upon  any  of  the 
graver  questions  fully  argued  at  the  bar, 
touching  the  Jurisdiction  of  the  court  and 
the  merits  of  the  bill,  or  to  leave  the  record 
in  such  a  shape  as  to  appear  to  foreclose 
any  of  those  questions.  It  is  therefore  or> 
dered  that  the  decree  be  reversed  and  the 
case  remanded,  with  directions  to  dismiss 
the  bill,  with  costs,  for  want  of  proper  par- 
ties. 

Mr.  Justice  BREWER  and  Mr.  Justice 
BROWN  concurred  in  the  result. 


(164  U.  S.  IM) 
CARVER  V.  UNITED  STATES. 
(January  4,  1897.) 
No.  688. 

Dying  DsCLARATIONS—ATTBirDAHT  CiROUUSTAirOBS 

— EviDBKCB  TO  Impeach ^Proof 
OP  Conversation. 

1.  As  showing  the  circumstances  under  which 
dying  declarations  were  made,  the  prosecntion 
may  prove  that  a  Catholic  priest  had  been  sum- 
moned for  the  declarant,  and  had  performed  in 
her  behalf  the  last  rites  of  the  church. 

2.  Refusal  to  allow  the  defendant  to  prove 
what  was  said  by  him  in  a  conversation  with 
the  deceased,  which  has  already  been  put  in 
evidence  by  the  prosecution,  is  error. 

3.  Contradictory  statements  by  the  deceased 
at  the  time  of  making  a  dying  declaration  are 
admissible  as  tending  to  impeach  the  declara- 
tion, whether  competent  as  dying  declarations 
or  not. 

4.  The  rule  that,  to  impeach  a  witness  by 
proof  of  contradictory  statements,  a  foundation 
must  be  laid  by  asking  him  whether  he  made 
such  statements,  does  not  extend  to  the  case  of 
dying  declarations. 

In  Error  to  the  Circuit  Court  of  the  Unitecl 
States  for  the  Western  District  of  Arkansas. 
This  was  a  writ  of  error  to  ^jeview^e  con- 


igitized  by^ 
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Tlctfon  of  the  plaintlflP  in  error  for  the  mur- 
der of  one  Anna  Maledon  at  Muskogee,  in 
the  Creek  Nation  of  the  Indian  Territory. 
The  conTlctlon  was  a  second  one  for  the 
same  offense,  the  first  having  been  set  aside 
by  this  court  upon  the  ground  that  improper 
evidence  had  been  received  of  an  alleged  dy- 
Inp:  declaration.  160  U.  S.  553,  16  Sup.  Ct 
388. 

The  evidence  tended  to  show  that  Carver, 
a  man  about  2R  years  of  age,  was  grossly 
intemperate  in  his  habits,  and  upon  the  day 
the  homicide  took  place  had  been  drink- 
ing a  mixture  of  hard  cider  and  Jamaica  gin- 
ger, and  was  so  intoxicated  that  he  could 
hardly  walk;  that  deceased,  who  had  been 
his  mistress  for  several  years,  had  agreed  to 
meet  him  in  the  evening  at  a  certain  mill 
crossing  in  Muskogee.  They  met  at  about 
^  half -past  8,  when  he  soon  began  to  threaten 
gber  that  he  would,  before  daylight,  kill  her 
*  and  one  Walker,  of*  whom  he  appeared  to 
have  been  jealous.  He  was  armed  with  a 
revolver,  and  his  conduct  indicated  that  he 
was  crazed  with  liquor.  During  his  walk 
with  the  deceased,  he  met  a  man  whom  he 
drove  off  at  the  point  of  his  pistol,  and 
amused  himself  by  firing  it  off  at  a  lot  of 
cattle,  which  were  within  range.  Meeting 
one  Crittenden,  the  deceased,  believing  that 
Carver  was  unfit  to  care  for  her  and  accom- 
pany her,  asked  Crittenden,  with  whom  she 
was  acquainted,  to  take  her  home.  Critten- 
den started  with  them,  when  Carver  got  out 
his  pistol  again,  flourished  it  about,  and 
fired  it  off  twice,  once  in  the  air  and  once 
In  the  ground.  After  walking  some  50  yards 
or  more  Carver  again  took  out  his  pistol,  flour- 
ished it  around,  and,  either  intentionally  or 
accidentally,  shot  deceased  in  the  back,  and 
mortally  wounded  her. 

William  M.  Cravens,  for  plaintiff  in  error. 
Asst.  Atty.  Gen.  Dickinson,  for  the  United 
States. 

Mr.  Justice  BROWN,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

1.  Defendant's  fourth  and  fifth  assign- 
ments of  error  were  taken  to  the  action  of 
the  court  in  permitting  the  district  attorney 
to  prove  that  a  Catholic  priest  was  summon- 
ed for  Anna  Maledon,  "that  she  took  the 
sacrament  after  she  was  shot,"  and  that  he 
"performed  the  last  rites  of  the  Catholic 
Church  in  her  behalf."  We  see  no  objection 
to  this  testimony,  and  think  it  was  within 
the  discretion  of  the  court  to  admit  it  Alex- 
ander V.  U.  S.,  138  U.  S.  353,  357,  11  Sup. 
Ct  350.  Dying  declarations  are  an  exception 
to  the  general  rule  that  only  sworn  testi- 
mony can  be  received,  the  fear  of  impending 
death  being  assumed  to  be  as  powerful  an 
incentive  to  truth  as  the  obligation  of  an 
oath.  The  fact  that  the  deceased  had  re- 
ceived extreme  unction  had  some  teudency  to 
•how  that  she  must  have  known  that  8b< 
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was  in  artlculo  mortis,  and.  If  tlM*]in7  ware?: 
of  opinion  that  the  fact  that  she  received  It 
lent  an  additional  sanctity  to  her  statement, 
it  was  no  error  to  admit  evidence  of  It  it 
not,  it  could  do  the  defendant  no  harm.  It 
was  one  of  the  facts,  showing  the  dreom- 
stances  under  which  the  declaration  was 
made,  that  the  government  was  entitled  to  lay 
before  the  Jury.  In  Reg.  v.  Howell,  1  Dezil- 
son.  Crown  Cas.  1,  the  deceased  had  received 
a  gunshot  wound,  and  repeatedly  express^ 
his  conviction  that  he  was  mortally  wouij^ 
ed.  Evidence  that  he  was  a  Boman  Oatholle; 
and  that  an  offer  was  made  to  fetch  a  priest, 
which  he  declined,  appears  to  have  been  re- 
ceived without  objection,  as  tending  to  show 
that  he  did  not  think  his  end  was  approach- 
ing, but  his  declaration  was  held  to  hare 
been  properly  received.  In  Minton's  Case, 
cited  by  counsel  in  Howell*8  Case,  the  fact  of 
a  person  having  received  extreme  unction 
was  considered  evidence  that  she  thought 
herself  in  a  dying  state. 

2.  The  sixth  assignment  of  error  was  taken 
to  the  refusal  of  the  court  to  permit  the  de- 
fendant to  prove  by  Mary  B^tead  and  Maiy 
Murray  the  declarations  of  defendant,  aiid 
what  he  said  to  deceased,  and  what  she  saM 
to  him,  at  the  pUce  of  the  taM  shot,  immedi- 
ately after  the  shot  was  fired,  for  the  reastn 
that  the  same  was  part  of  the  res  geetv,  said 
was  also  a  part  of  the  conversation  given  In 
evidence  by  the  government  witnesses.  We 
fail  to  understand  the  theory  upon  whicdi 
this  testimony  was  ecduded.  Hays  and 
Brann,  two  witnesses  for  the  government,  ImCO 
testified  that  they  had  heard  the  shots  ftared 
and  the  scream  of  a  woman;  that  Bnam 
started  for  the  place,  and  met  defendant  nm- 
ning  away;  that  defendant  went  back  to- 
wards the  woman,  and  then  returned  again, 
when  Brann  caught  him  and  took  falm  bade 
to  the  woman,  about  80  yards.  About  this 
time  Hays  came  up,  and  both  testified  as  to 
the  conversation  or  exclamations  that  wexe 
made,  between  deceased  and  the  defendant 
Defendant's  two  witnesses,  Belstead  and  Mmr- 
ray,  appear  to  have  come  up  about  the  same 
time,  and,  whether  the  conversation  that  took 
place  'between  defendant  and  deceased  at 
that  time  was  part  of  the  res  gestae  or  not, 
It  is  evident  that  it  was  practically  the  same 
conversation  to  which  the  government's  wit-« 
nesses  had  testified.  If  it  were«tompet6nt  for? 
one  party  to  prove  this  conversation,  it  was 
equally  competent  for  the  other  party  to  prove 
their  version  of  it.  It  may  not  have  differed 
essentially  from  the  government's  version,  and 
it  may  be  that  defendant  was  not  prejudiced 
by  the  conversation  as  actually  proved;  but 
where  the  whole  or  a  part  of  a  conversation 
has  been  put  in  evidence  by  one  party,  the 
other  party  is  entitled  to  explain,  vary,  or 
contradict  it 

3.  There  was  also  error  In  refusing  to  per- 
mit the  defendant  to  prove  by  certain  wit* 
nesses  that  the  deceased,  Anna  Maledon^ 
made  statements  to  them  in  apparent  contiar 
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diotUNH  to  her  dying  declaration,  and  tending 
to  show  that  defendant  did  not  shoot  her  In- 
tentionally. Whether  these  statements  were 
admissible  as  dying  declarations  or  not  Is  im- 
material, since  we  think  they  were  admissi- 
ble as  tending  to  impeach  the  declaration  of 
the  deceased,  which  had  already  been  admit- 
ted* A  dyhig  declaration  by  no  means  imports 
absolute  verity.  The  history  of  criminal  tri- 
als is  replete  with  instances  where  witnesses, 
even  In  the  agonies  of  death,  have,  through 
malice,  misapprehension,  or  weakness  of  mind, 
made  declarations  that  were  Inconsistent  with 
the  actual  facta;  and  it  would  be  a  great 
hardship  to  the  defendant,  who  is  deprived 
of  the  benefit  of  a  cross-examination,  to  hold 
that  he  could  not  explain  them.  Dying  dec^ 
larations  are  a  marked  exception  to  the  gen- 
eral rule  that  hearsay  testimony  is  not  adnUs- 
sible^  and  are  received  from  the  necessities 
of  the  case,  and  to  prevent  an  entire  failure 
of  justice,  as  it  frequently  happens  that  no 
other  witnesses  to  the  homicide  are  inresent 
They  may,  however,  be  inadmissible  by  rea- 
son of  the  extreme  youth  of  the  declarant 
(ReoL  V.  Pike,  3  Car.  &  P.  598),  or  by  reason 
of  any  other  fact  which  would  make  him  hi- 
competent  as  an  ordinary  witness.  They  are 
only  received  when  the  court  is  satisfied  that 
the  witness  was  fully  aware  of  the  fact  that 
hlfl  recovery  was  impossible,  and  In  this  par- 
ticular the  requirement  of  the  law  is  very 
stringent.  They  may  be  contradicted  in  the 
same  manner  as  other  testimony,  and  may  be 
discredited  by  proof  that  the  character  of  the 
deceased  was  bad,  or  that  he  did  not  believe 
g^in  a  future  state  of  rewards  or  punishment. 
giState  V.  Elliott,  45  Iowa,  486;  Com,  v.  Coop- 
•  er,  5  Allen,  495;  Goodall  v.  State,  1  Or.*333; 
Tracy  v.  Peojde,  97  111.  101;  Hill  v.  State,  G4 
Miss.  431, 1  South.  494. 

It  is  true  that,  in  respect  to  other  witnesses, 
a  foundation  must  be  laid  for  evidence  of  coa- 
tradictory  statements  by  aslsing  the  witness 
whether  he  has  made  such  statements;  and 
we  have  held  that,  where  the  testimony  of  a 
deceased  witness  given  upon  a  former  trial 
was  put  in  evidence,  proof  of  the  death  of 
such  witness  subsequent  to  his  former  exam- 
ination will  not  disi>ense  with  this  necessity. 
Mattox  V.  U.  S.,  156  U.  S.  237,  15  Sup.  Ct 
337.  That  case,  however,  was  put  upon  the 
ground  that  the  witness  had  once  been  exam- 
ined and  cross-examined  upon  a  former  trial. 
We  are  not  inclined  to  extend  it  to  the  case 
of  a  dying  declaration,  where  tlie  defendant 
has  no  opportunity  by  cross-examination  to 
show  that  by  reason  of  mental  or  physical 
weakness,  or  actual  hostility  felt  towards  him, 
the  deceased  may  have  been  mistaken.  (Con- 
sidering the  friendly  relations  which  had  ex- 
isted between  the  defendant  and  the  deceased 
for  a  number  of  years,  their  apparent  attach- 
ment for  each  other,  and  the  alcoholic  frenzy 
under  which  defendant  was  apparently  lab<»r- 
ing  at  the  time,  the  shooting  may  possibly  not 
have  been  with  deliberate  intent  to  take  the 
life    of    the    deceased,    notwithstanding    the 


threats  made  by  the  defendant  earlier  In  tht 
evening.  In  nearly  aH  the  cases  in  which 
the  question  has  arisen,  evidence  of  other 
statements  by  the  deceased  inconsistent  with 
his  dying  dedaiations  has  been  receiyed. 
People  V.  Lawrence,  21  GaL  368  (an  opinion 
by  Chief  Justice  Field,  now  of  this  court); 
State  V.  Bhickbum,  80  N.  a  474;  McPherson 
V.  State,  9  Terg.  279;  Hurd  y.  People,  25  Bficfa. 
405;  Battle  y.  State,  74  Oa.  101;  Felder  t. 
State,  28  Tex.  App.  447,  6  &  W.  146;  Moore 
V.  State,  12  Ala.  764. 

Our  attention  has  been  called  to  but  one 
case  to  the  contrary,  viz.  Wroe  v.  State,  20 
Ohio  St  460,  cited  with  apparent  approval  in 
Mattox  Case.  But  we  tliinJE,  as  applied  to 
dying  declarations,  it  is  contnuy  to  the  weight 
of  authority. 

As  these  declarations  are  necessarily  ex 
parte,  we  think  the  defendant  is  entitled  to 
the  benefit  of  any  advantage  he  may  have  lost 
by  the  want  of  an  opportunity  for  cross-exam- 
ination. Rex  V.  Aahton,  2  Lewln,  Grown  Gas. 
147.  S 

*  The  disposition  we  have  made  of  these  tm-f 
eignments  renders  it  unnecessary  to  consider 
the  others.    The  Judgment  of  the  court  must 
be  reversed,  the  convlctioa  set  aside,  and  a 
new  trial  ordered. 

Mr.  Justice  BREWER  and  Mr.  Justice 
PEOEHAM  concurred  hi  reversing  upon  the 
sixth  assignment  only. 

aS4  U.  8.  662) 

FORD  et  aL  v.  DELTA  &  PINE  LAND  GO. 

et  aL 

(January  4,  18970 

No.  25. 

Taxation —Exemptions  —  Railroad  Propbbtt— 

LbVBB     A98E88MBNT8  —  AUOITOU*8 

Deed— STATUTB8. 

1.  A  statute  exempting  from  taxation  all  prop- 
erty of  a  railroad  company  does  not  extend  to 
property,  not  necessary  for  its  husiness,  which 
it  acquires  under  authority  of  a  subsequent  stat- 
ute containing  no  exemption  clause. 

2.  A  provision  in  the  charter  of  a  railroad  com- 
pany exempting  its  property  from  taxation  gen- 
erally does  not  exempt  it  from  special  assess- 
ments for  the  construction  of  leyees. 

3.  Act  Miss.  March  16,  1872,  provided  for  the 
sale  by  the  auditor  to  a  railroad  company  of 
certain  lands  forfeited  to  the  state  for  unpaid 
taxes,  and  directed  that  levee  boards  claiming 
any  of  such  lands  for  nonpayment  of  levee  taxes 
should  accept  in  payment  of  such  taxes  any 
bonds  of  the  levee  boards.  Held,  that  the  audi- 
tor's deed  reciting  the  payment  of  a  certain  sum 
by  the  company  *'in  full  of  ail  state  and  county 
taxes"  was  not  evidence  of  payment  of  the  levee 
taxes. 

4.  Act  Miss.  Feb.  13,  1807.  provided  for  the 
issuance  of  bonds  for  debts  incurred  by  the  levee 
board,  and  for  an  assessment  upon  lands  bene- 
fited by  the  construction  of  levees,  for  the  pay- 
ment of  the  bonds.  Hddt  that  taxes  received 
and  lands  forfeited  under  the  act  became  a  trust 
fund  for  the  payment  of  the  bonds,  whidi  could 
not  be  diverted  by  subsequent  act  of  the  legis- 
lature. 

Appeal  from  the  Oircuit  Gourt  of  the  Unit> 
ed  States  for  the  Sonthem  District  of  Mla- 

'*''^^P^  Digitized  by  (^OOgle 
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»  •ThlB  was  a  bill  !n  equity  filed  In  the  cir- 
cuit court  of  the  United  States  for  the  South- 
em  district  of  Mississippi,  on  February  27, 

1889,  by  the  appellants,  as  complainants,  to 
quiet  their  title  to  certain  lands  therein  de- 
scribed.    Upon  final  hearing,  on  August  15, 

1890,  a  decree  was  entered  dismissing  the 
bill  (43  Fed.  181),  from  which  decree  the  com- 
plainants have  appealed  to  this  court 

Complainants'  chain  of  title  is  as  follows: 

(1)  A  patent  on  March  13,  1853,  from  the 
ITnited  States  to  the  state  of  Mississippi,  un- 
der the  act  of  September  4,  1841  (5  Stat 
453),  and  September  28,  1850  (9  Stat.  519); 

(2)  conveyances  from  the  state  of  Mississippi 
made  during  the  years  1853  to  1856,  inclusive, 
to  E.  P.  Potts  and  others,  these  grantees  hav- 
ing entered  the  lands  with  scrip  issued  by 
the  secretary  of  state,  under  the  acts  of 
March  15  and  March  16,  1852,  providing  for 
the  construction  of  levees  upon  the  Mississip- 
pi river  (Laws  Miss.  1852,  pp.  33,  41);  (3) 
deeds  from  the  grantees  of  the  state  and 
their  privies  In  Interest  In  the  years  1871 
and  1872,  to  the  Selma,  Marion  &.  Memphis 
Railroad  Company,  made  under  the  authori- 
ty of  an  act  of  the  legislature  of  the  state 
approved  July  21,  1870,  authorizing  the  con- 
veyance of  lands  to  such  company  In  payment 

^of  subscription  to  Its  capital  stock  (Laws 
gMlss.  1870,  c.  220,  p.  566);  (4)  deeds  from  the 
•  state  of*MississlppI  to  the  railroad  company, 
of  date  March  18,  1873,  executed  under  au- 
thority of  an  act  of  the  legislature  approved 
March  16,  1872  (Laws  Miss.  1872,  c.  75,  p. 
313),  providing  that  all  lands  which  had  been 
sold  to  the  railroad  company,  and  which  had 
become  forfeited  to  the  state  for  nonpay- 
ment of  taxes,  might  be  bought  by  that  com- 
pany from  the  state  at  two  cents  per  acre, 
ui>on  satisfactory  proof  that  not  less  than 
25  miles  of  the  company*s  road  had  been 
built,  and  also  that  In  all  cases  in  which  the 
lands  had  been  forfeited  to  or  purchased  by 
tbe  levee  boards  in  any  of  the  levee  districts 
in  the  state,  and  were  held  and  claimed  by 
them  for  the  nonpayment  of  levee  taxes,  the 
Bald  boards  were  required  to  arrange  for  the 
payment  of  such  taxes,  by  receiving  therefor 
the  bonds  of  the  said  districts;  (5)  deeds 
from  the  United  States  marshals  for  the 
Northern  and  Southern  districts  of  Mississip- 
pi to  the  complainants,  executed  August  1, 
1887,  and  February  5, 1880,  under  sales  made 
pursuant  to  a  Judgment  and  decree  rendered 
on  July  6,  1886,  by  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Mississippi  In  the  case  of  Timpson  v.  Selma, 
M.  &  M.  R.  Co. 

The  title  of  the  defendants  was  based  up- 
on various  statutes  of  the  state  of  Mississip- 
pi, providing  for  repairing  and  perfecting  the 
levees  of  the  Mississippi  river  In  certain 
counties,  and  making  assessments  upon  all 
Clie  lands  within  certain  boundaries  for  the 
cost  of  such  Improvements,  and  originated  In 
tax  sales  made  for  the  nonpayment  of  such 
assessments.^ 


Casey  Young,  for  appellants, 
ston,  for  appellees. 


Frank  John* 


Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

We  premise  by  saying  that  this  case  in- 
volves over  2(X)  different  tracts  of  land,  In  0 
separate  counties,  and  amounting  to  112,160^ 
acres;  that  the  titles  to  these  various  tracts, J 
as  clalmed^by  complainants,  are  not  all  de-* 
ralgned  by  the  same  conveyances,  or  subject 
to  the  same  conditions;  that.  In  consequence, 
the  many  questions  discussed  so  elaborately 
by  counsel  In  their  brief  and  In  oral  argu* 
ments  do  not  affect  alllce  all  the  tracts.  We 
shall  not  attempt  to  consider  all  the  ques- 
tions presented,  but  have  endeavored  to  se- 
lect those  which  are  necessary  for  a  final 
determination  of  the  case.  We  believe  that 
the  title  to  every  tract  falls  within  the  scope 
of  those  we  shall  discuss,  and  that  the  prop* 
ositions  laid  down  are  decisive  of  the  rights 
of  the  parties  hereto. 

It  is  insisted  that  the  lands,  while  held  by 
the  railroad  company,  were,  by  virtue  of  cer- 
tain clauses  In  its  charter,  exempt  from  the 
levee  assessments;  and  we  understood  coun- 
sel, In  their  argument  at  the  bar,  to  state  that 
this  question  stands  in  the  forefront  of  the 
case,  and  that,  upon  its  decision  In  favor  of 
the  complainants  their  rights  depend.  The 
lands  were  in  the  years  1871  and  1872  con- 
veyed by  their  former  owners  to  the  railroad 
company,  in  payment  of  stock  subscriptions. 
The  company,  originally  known  as  the  Mem- 
phis, Holly  Springs  &  Mobile  Railroad  Com- 
pany, was  chartered  by  an  act  of  the  legis- 
lature of  the  state,  of  date  November  23, 1859 
(Laws  Miss.  1859,  c.  14,  p.  51).  Sections  10 
and  21  of  that  act  are  as  follows: 

*'Sec.  19.  That  the  capital  stock,  and  all  the. 
property  and  effects  of  said  company  shall  be 
exempt  from  taxation  until  said  road  is  com- 
pleted: provided,  said  road  is  commenced 
within  two  years  and  completed  within  ten 
years  from  and  after  the  passage  of  this  act"    ' 

"Sec.  21.  That  said  road  shall  be  commen- 
ced in  three  years  and  completed  In  twelve 
years  after  the  passage  of  this  act" 

The  Civil  War  interfering  with  the  con- 
struction of  the  road,  on  February  20,  1867 
(Laws  Miss.  1867,  c.  464,  p.  635),  an  act  was 
passed  reviving  the  corporation.  Section  2 
reads:  '*That  said  company  shall  have  six- 
teen years  in  which  to  construct  the  said 
road,  and  shall  commence  the  same  in  three 
years  from  and  after  the  passage  of  this 
act"  Section  3  provides:  ''That  it  shall  and^ 
may  be  lawful  for  the  said  corporators  tog 
*  receive  subscriptions  in  land  to  the  capital* 
stock  of  the  company:  provided,  the  lands 
shall  be  in  five  miles  of  the  line  of  said 
road."  On  July  21,  1870  (Laws  Miss.  1870. 
c.  220,  p.  566),  a  further  act  was  passed,  the 
second  section  of  which  is:  "That  said  Sel- 
ma, Marlon  and  Memphis  Railroad  Compa- 
ny are  hereby  authorized  to  receive.  In  the 
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way  of  subscription  to  the  capital  stock  of 
said  company,  lands  lying  anywliere  within 
the  limits  of  the  state  of  Mississippi."  Un- 
der the  authority  of  this  statute,  these  lands, 
being  all  more  than  five  miles  from  the  line 
of  the  road,  were  conveyed  to  the  company. 
Now,  the  contention  is  that  section  19  of  the 
original  statute  was  operative  to  exempt 
these  lands  from  any  charge  for  levee  assess- 
ments. It  is  contended  that  the  general  lan- 
guage "the  capital  stocic  and  all  the  property 
and  effects  of  said  company"  includes  all  the 
property  belonging  to  the  railroad  company, 
whether  used  for  railroad  purposes  or  not; 
that  it  includes  not  only  all  the  property 
which  it  acquired  under  the  authority  of  its 
original  charter,  but  also  all  property  which 
it  acquired  under  the  authority  of  the  amend- 
ment of  July  21,  1870;  and,  finally,  that  the 
exemption  from  taxation  means  not  merely 
exemption  from  all  taxes  levied  for  ordinary 
purposes  by  state,  county,  or  city,  but  also 
bXL  assessments  for  local  improvements. 
These  propositions  are  denied  by  the  defend* 
ant,  and  certainly  present  the  most  impor- 
tant. If  not  the  vital,  questions  in  the  case. 

It  is  abundantly  established  by  the  ded- 
slons  of  this  as  of  other  courts  that  exemp- 
tt(ms  from  taxation  are  to  be  strictly  con* 
strued,  and  that  no  claim  of  exemption  can 
be  sustained  unless  within  the  express  letter 
or  the  necessary  scope  of  the  exempting 
clause.  Railroad  Co.  v.  Dennis,  116  U.  S.  665, 
668,  6  Sup.  Ct.  625;  Railroad  Co.  v.  GufTey, 
120  U.  a  669.  7  Sup.  Ct  693;  Railroad  Co.  v. 
TtaomaB,  132  U.  S.  174,  10  Sup.  Ct  68;  Yazoo 
&  M.  V.  R.  Co.  V.  Board  of  Levee  Com'rs,  etc., 
132  U.  S.  190,  10  Sup.  Ct  74;  New  Orleans 
City  &  L.  R.  Co.  V.  New  Orleans,  143  U.  S. 
192,  12  Sup.  Ct  406;  People  v.  Cook,  148 
n.  S.  397,  409.  13  Sup.  Ct.  645;  Keokuk  & 
W.  R.  Co.  T.  State  of  Missouri,  152  U.  S.  301, 
306,  14  Sup.  Ct  592;  Winona  &  St  P.  Land 
Oo.  T.  State  of  Minnesota,  159  U.  S.  526,  16 
Sup.  Ct  83. 
^  Indeed,  there  has  been  strong  Judicial  dis- 
gsent  from  the  doctrine  of  the  power  of  the 
*  state  legislature  to  create  a  permanent*exemp- 
tlon  from  taxation.  University  v.  Rouse,  8 
Wall.  439,  443. 

It  has  been  frequently  decided  that  a  gen- 
eral exemption  of  the  property  of  a  corpora- 
tion from  taxation  is  to  be  construed  as  re- 
ferring only  to  the  property  held  for  the  trans- 
action of  the  business  of  the  company.  Coun- 
ty of  Ramsey  v.  Chicago,  M.  &  St.  P.  Ry.  Co.. 
33  Minn.  537.  24  N.  W.  313;  County  of  Todd 
V.  St  Paul,  M.  &  M.  Ry.  Co.,  38  Minn.  1G3, 
36  N.  W.  109;  Railroad  Co.  v.  Irvin,  72  III. 
452;  In  re  Swi^ert,  119  111.  83,  6  N.  B.  469; 
Camden  &  A.  R.  &  Transp.  Co.  v.  Commis- 
slbners  of  Mansflcld,  23  N.  J.  Law,  510;  New 
Jersey  R.  &  Transp.  Co.  v.  Collectors,  etc.,  of 
Newark,  25  N.  J.  Law,  315;  Vermont  Cent 
R.  Co.  V.  Town  of  Burlington,  28  Vt.  193; 
Railroad  Co.  v.  Berks  Co.,  6  Pa.  St.  70;  In- 
habitants of  Worcester  v.  Western  R.  Co.,  4 
Mete.  (Mass.)  5G4;   Tucker  v.   Ferguson,  22 


Wall.  527;  Bank  T.  Tennessee,  104  U.  S.  483, 

497.  In  this  latter  case,  after  referring  to 
several  of  the  authorities  Just  cited,  it  was 
said:  "The  doctrine  declared  in  them,  that 
the  exemption  in  cases  like  the  one  In  the 
charter  before  us  extends  only  to  the  property 
necessary  for  the  buaineas  of  the  company,  is 
founded  in  the  wisest  reasons  of  public  pol* 
icy.  It  would  lead  to  Infinite  mischief  if  a 
corporation,  simply  by  Investing  its  funds  In 
property  not  required  for  the  purpose  of  its 
creation,  could  extend  its  immunity  from  tax- 
ation, and  thus  escape  the  common  burden  of 
the  government" 

The  rule  in  Mississippi  is  the  same.  McCul- 
loch  V.  Stone,  64  Miss.  378,  8  South.  230.  In 
that  case  a  railroad  company,  as  here,  was 
authorized  to  take  subscriptions  to  its  capital 
stock,  payable  in  land.  The  charter  also  pro- 
vided '*that  all  taxes  to  which  said  company 
shall  be  subject  for  the  period  of  thhrty  years 
are  hereby  appropriated  and  set  apart,  and 
shall  be  applied  to  the  payment  of  the  debts 
and  liabilities  which  the  said  company  may 
have  incurred  in  the  construction  of  said  road 
or  for  money  borrowed,  •  •  •  and  it  shall 
be  the  duty  of  the  tax  collector  in  every  coun- 
ty, in  each  and  every  year,  to  give  to  said 
company  a  receipt  hi  full  for  the  anunint  of 
said  taxes  upon  receiving  from  the  company 
an  affidavit  made  by  the  president  or  cashier 
of  said  company  that  the  amount  of  said 
taxes  have  actually  been  paid  and  applied  l^S 
said  company  during  the*year  In  payment  of? 
the  debts,  •  •  •  which  receipt  so  given 
shall  be  in  full  of  all  taxe&— county,  state  and 
municipal— to  which  said  company  shall  bs 
subject"  Construing  this  provision,  the  sa> 
preme  court  held  that  outside  lands  (that  Is, 
lands  not  used  In  the  bushiess  of  the  coo»* 
pany)  were  not  within  the  exemption,  saying* 
on  page  394,  04  Miss.,  and  page  239,  8  South.: 

"The  business  of  a  railroad  company,  thA 
property  and  instrumentalities  ordinarily  own- 
ed and  employed  by  them,  it  must  be  as- 
sumed, were  well  known  to  the  legislative  de- 
partment, and  It  must  also  be  assumed  that 
the  language  employed  was  used  in  reference 
to  such  business  and  property,  unless  a  con- 
trary intention  is  shown.  'All  taxes  to  which 
said  company  shall  be  subject'  must  therefore, 
we  think,  be  construed  to  include  only  the 
taxes  due  upon  the  property  of  the  company 
necessary  to  the  construction,  equipment, 
maintenance,  and  operation  of  its  road.  Many 
of  the  authorities  upon  the  question  here  1p- 
volved  are  collected  by  Cooley  on  Taxation 
(pages  146  to  153).  From  them  we  can  de- 
duce no  principle  of  construction  whidi  would 
Include  hi  the  exemption  granted  an  exemp- 
tion of  the  outlying  lands  owned  by  the  com- 
pany. The  lands  involved  in  this  suit  have 
no  sort  of  connection  with  the  business  of  the 
company.  They  are  owned  by  it  only  as  the 
same  character  of  lands  would  be  owned  by 
a  private  individual,  and  for  the  same  pur- 
poses. They  were  bought  not  to  enable  the 
company  to  perform  any  duty  it  owes  to  the 
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paMic,  but  thftt  It  mlgbt,  by  dealing  in  tbem, 
make  a  profit  as  a  buyer  and  seller.  In  this 
obaracter  we  find  nothing  In  the  words  or 
spirit  of  the  exemption  clause  giving  Im- 
munity from  taxation." 

Within  the  scope  of  these  decisions.  It  is,  to 
isay  the  least,  not  clear  that  the  general  lan- 
guage In  section  19  Is  to  be  construed  as  re- 
ferring to  property  other  than  that  necessary 
for  the  business  of  the  railroad  company. 

But,  passing  that.  It  is  clear  that  even  if  the 
exemption  is  properly  construed,  as  applying 
not  only  to  the  property  necessary  for  the 
business  of  the  railroad  company,  but  also  to 
all  other  property  which,  by  the  terms  of  Its 
charter,  it  was  at  liberty  to  acquire,  it  does 
not  extend  to  property  which,  not  necessary 
§  for  its  business.  It  acquired  under  the  author- 
•  fty  of  a*subsequent  act  of  the  legislature.  In 
which  is  found  no  exemption  clause.  The  act 
of  1867,  reviving  the  charter,  authorised  the 
corpoiation  to  receive  i>ayment  of  subscrip* 
tlons  to  Its  capital  stock  in  lands,  provided 
the  lands  were  within  five  miles  of  the  line 
of  its  road;  and,  if  the  exempting  clause  can 
be  construed  to  apply  to  property  other  than 
that  used  in  the  business  of  tbe  company,  it 
would  be  limited  to  property  which  by  the 
charter,  as  it  then  stood,  it  was  authorized  to 
acquire.  Subsequently  thereto,  and  In  1870, 
it  was  authorized  to  receive,  M  the  way  of 
subscription  to  its  capital  stocik,  lands  lying 
anywhere  within  the  limits  ^  the  state,  and 
it  was  under  this  authorUy  tirat  it  took  title 
to  the  lands  hi  questioa.  Now,  in  this  act 
of  1870  is  no  mention  of  any  exemption,  noth- 
ing to  suggest  that  the  legisdature  intended 
that  this  roving  authority  to  ^taike  title  to  lands 
carried  with  It  the  right  to  withdraw  all  the 
lands  thus  taken  from  the  burdens  of  taxa- 
tion; and  it  would  be  clearly  in  violation  of 
the  accepted  rule  of  constraetion  In  resi)ect 
to  contracts  of  exemption  to  •extend  the  provl* 
sions  of  the  exempting  clatnse  in  the  acts  ot 
1859  and  1867  to  property  the  right  to  acquire 
which  was  conferred  solely  by  the  subsequent 
act 

Again,  it  iB  insisted  that  section  19  of  the 
act  of  1859,  which  was  not  -changed  in  any 
subsequent  statute,  made  the  exemption  con- 
ditional upon  the  fact  that  tbe  road  was  com- 
menced within  two  years,  and  completed  with- 
in ten  years;  that,  as  a  matter  of  fact,  this 
condition  was  not  complied  with;  and  hence 
that  the  exemption  failed  entirely.  The  ar- 
gument is  that  all  tax  levies  and  sales  of 
these  lands  were  only  conditionally  invalid, 
and  that,  the  condition  falling,  the  tax  sales 
became  operative,  and  the  title  passed.  On 
the  other  hand,  It  is  said  that  this  condition 
was  a  condition  subsequent;  that  during  the 
time  prescribed  in  the  condition  the  lands 
were  exempt  from  taxation,  even  though  aft- 
er that  time  proceedings  mUht  be  Instituted 
under  special  warrant  of  tlie  legislature  for 
the  assessment  and  collection  of  taxes  thereon; 
and  hence  that  all  proceedings  instituted  and 
carried  through  diu*lng  the  pendency  of  such 


time  of  exemption  were  absolntdy  void.    W^ 
do  not  deem  it  necessary  to  decide  tlils*qiM0^ 
tlon,  and  only  refer  to  it  as  suggesting  eq^dtft- 
ble  considerations  against  any  expansion  of 
the  claimed  exemption. 

But,  further  and  chiefly,  the  only  ezemptloi;! 
was  from  taxation,  and  it  is  a  general  role  *6f 
construction  that  a  clause  exempting  from 
taxation  does  not  release  the  property  so  ex- 
empted from  liability  for  assessments  for  lo- 
cal improvements.  Sheehan  v.  Hospital,  50 
Mo.  155;  Buffalo  City  Cemetery  v.  City  Of 
Buffalo,  40  N.  Y.  506;  Paterson  v.  Society,  24 
N.  J.  Law,  385;  Protestant  Foster  Home  Soc 
V.  ^layor,  etc.,  of  Newark,  85  N.  J.  liaw,  157.. 
This  question  was  considered  in  this  court  Uk 
Railroad  Co.  v.  Decatur,  147  U.  S.  100,  la 
Sup.  Ct.  293.  The  exemption  in  that  case 
was  "from  all  taxes  under  the  laws  of  this 
state"  (Illinois);  and  it  was  held  that  that 
clause  did  not  relieve  ^e  property  from  tlTd 
burden  of  special  assessments  imposed  to  si^y 
the  cost  of  local  improvements.  The  questfOn 
was  discussed  at  some  length,  and  the  various 
authorities  reviewed  in  the  opinion  then  delhr- 
ered. 

That  is  also  the  setaed  law  of  the  state  of 
Mississippi.  Daily  v.  Swope,  47  Miss.  367; 
Vasser  v.  George,  Id.  713;  Macon  v.  Patty,  57 
Miss.  378.  In  the  first  two  of  these  cases  it 
was  held,  not  only  that  special  assessments 
for  local  Improvements  did  not  come  within 
the  constitutional  limitations  as  to  taxatloxi, 
but  also  that  the  construction  and  repair  of 
levees  were  to  be  regarded  as  local  improve- 
ments, for  which  the  property  specially  bene- 
fited might  be  assessed.  We  quote  ftom  Yas- 
ser V.  George  (page  721): 

"We  are  content  to  refer  to  our  views  on  this 
subject.  Just  delivered  hi  Dally  v.  Swqpe.  In 
that  cose  we  reached  the  conclusion  that  local 
assessments  for  local  improvements  were  not 
embraced  in  the  twentieth  section  of  the  twelfth 
article  [said  section  readhig  ^taxation  shall  be 
equal  and  uniform  throughout  the  state.  AH 
property  shall  be  taxed  in  proportion  to  its  val- 
ue, to  be  ascertained  as  directed  by  law*],  but 
were  referable  to  the  general  power  of  taxation, 
which  was  supreme,  unless  restrained  by  the 
constitution  of  the  United  States^  or  of  tbe 
state.  The  limitation  iqxm  the  power  in  that^ 
section  only  applies  and  governs  taxes  levledg 
for  the*nsual,  ordinary,  and  general  purposes  of* 
the  state,  county,  and  incorporated  city  or  town, 
and  does  not  include  special  assessments  for  lo- 
cal public  objects  for  the  purpose  of  ameliorating 
property  and  enhancing  its  value,  and  also  con- 
tributing to  the  general  convenience,  health,  or 
welfare  of  the  community.  That,  in  apportion- 
ing such  assessments,  the  legislature  or  local 
taxing  body  may  levy  them  on  the  basis  of  flpo- 
cial  benefits  received,  because  of  the  improve- 
ntent  made,  and,  further,  may  adopt  that  ouhIb 
which,  in  its  discretion,  seems  equitable  and 
just,  either  by  specific  taxes  or  according  to 
value,  or  in  the  instance  of  a  very  small  locali- 
ty, as  a  street  or  square  in  a  city,  either  the 
area  of  the  lots,  the  front  measureoieiity  or  fsl* 
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ae  may  be  selected.  So,  too,  In  the  levee  dls^ 
trlct,  composed  of  seyeral  comities  and  parts  of 
counties,  lands  in  tbe  river  coimties,  which  are 
supposed  to  receive  the  laiigest  benefit,  may  be 
assessed  higher  than  those  more  remote.  The 
legislature  may  classify  the  lands  and  tax  ac- 
cordingly." 

That  such  is  now  the  settled  law  in  Mississip- 
pi is  not  denied  by  counsel  for  complainants, 
but  it  is  insisted  that  these  decisions  were  sub- 
sequently to  the  vesting  of  title  to  those  lands 
in  the  railroad  company;  that  at  that  time  the 
rule  of  decision  in  the  state  was  different;  and 
that  the  rights  of  the  railroad  company  were 
created  and  vested  under  the  rule  as  then  an- 
nounced; and  also  that  no  subsequent  change 
in  decision  could  disturb  the  rights  created  in 
reliance  upon  the  previous  rule.  In  support  of 
this  they  refer  to  Southern  R.  Go.  v.  Mayor, 
etc.,  of  Jackson,  36  Mis&  334,  but  that  case 
does  not  sustain  their  contention.  In  it  the 
railroad  company  dalfhed  under  a  statute  pro- 
viding "that  the  stodE,  fixtures,  and  property  of 
said  company  shall  be  exempt  from  taxation," 
but  the  taxes  which  were  held  included  within 
the  exemption  were  the  general  taxes  of  the 
city  for  corporate  purposes.  There  was  no  sQe- 
cial  sasessment  for  local  improvements  on 
property  benefited  thereby,  but  sUnply  the  or- 
dinary taxes  levied  for  corporate  puiposes,  in- 
^  eluding,  it  is  true,  among  them  matters  of  pub- 
H  lie  improvement  Such  taxes  come  strictly  with- 
•  in  the  provisions  in  respect  to  taxation.  *  A  dty 
is  a  munidpal  corporation,  a  political  subdivi- 
rion  of  the  state,  charged  with  certain  specified 
duties  of  government  within  its  territorial  lim- 
its, and  for  the  full  discharge  of  those  duties 
tt  is  authorized  to  levy  taxes.  In  this  respect 
it  does  not  differ  from  a  county,  and,  although 
some  of  the  funds  derived  from  a  city  tax  may 
have  been  used  for  public  improvement,  that 
does  not  change  the  character  of  the  tax.  It 
does  not  cease  to  be  a  ''tax,**  properly  so  call- 
ed, any  more  than  would  a  tax  levied  by  the 
state  if  a  portion  of  the  funds  raised  thereby 
were  invested  in  the  building  of  a  capltol,  or 
any  other  public  improvement.  This  is  the  only 
decision  of  the  supreme  court  of  the  state  to 
which  our  attention  is  directed  as  enuDclatiug 
a  doctrine  different  from  that  laid  down  in  the 
cases  in  47  and  57  Miss.,  supra.  The  rule, 
therefore,  established  in  Mississippi  is  In  har- 
mony with  that  recognized  generally  elsewhere, 
to  the  effed  that  special  assessments  for  local 
Improvements  are  not  within  the  purview  of 
either  constitutional  limitations  in  respect  to 
taxation  or  general  exemptions  from  taxation. 
It  follows,  therefore,  that  the  exemption  in 
this  charter  in  no  manner  released  the  property 
from  the  burden  of  the  special  assessments  for 
the  construction  and  repair  of  the  levees. 

These  spedal  assessments  for  levee  improve- 
ments culminated  in  sales  and  deeds  under  ex- 
press authority  of  the  statutes  of  the  state,  and 
by  them  a  porfed  title  was  ti-aiisferred,  which 
finally  passed  to  the  defendant.  No  defects  are 
pointed  out  by  the  complainants  in  these  pro- 
ceedings; at  least,  none  which  go  so  far  as  to 


vitiate  those  proceedings  If  the  propettf  was 
subject  to  sudi  assessments.  This  oondusioa 
disposes  of  the  prindpal  questdon  in  this  case. 

We  may,  however,  go  further,  and  consider 
some  other  matters  in  reference  to  these  assess- 
ments. On  March  16,  1872,  the  legislature 
passed  an  act  to  facilitate  the  construction  of 
the  railroad  (Laws  Miss.  1872,  p.  313,  c  75), 
section  3  of  which  reads: 

"That  all  laaids  which  have  heretofore  been 
purchased  by  or  forfeited  to  the  state  of 
Mississippi,  for  taxes  due  and  unpaid  there- 
on, and  which  have  been  sold  to  said  Selma,«9 
Marion  and  Memphis  Railroad  Company  hy^ 
the  original  owners  of  the^aame,  shall  be  sold* 
to  said  railroad  company  by  the  anditcnr  of 
public  accounts,  at  two  cents  per  acre,  up- 
on the  presentation  of  satisfactory  evidence 
of  titles  to  said  railroad  company,  from  said 
original  owners,  and  satisfactory  proof  that 
not  less  than  twenty-five  miles  of  said  road 
has  been  constructed:  provided,  the  title 
to  the  lands  shall  have  been  conveyed  by  said 
owners  to  said  company,  prior  to  the  passage 
of  this  act,  and  that  in  all  cases  where  the 
said  lands  have  been  forfeited  to  or  purchas- 
ed by  any  of  the  levee  boards  in  the  levee 
districts  ki  this  state,  in  which  any  of  tiie 
said  lands  lie,  and  are  now  held  or  claimed 
by  any  of  the  said  levee  boards  for  the  nour 
payment  of  the  levee  taxes,  and  where  the 
title  is  held  by  said  railroad  company,  said 
levee  boards  are  hereby  required  to  arrange 
for  the  payment  of  said  taxes  by  receiving 
in  payment  of  the  same,  any  of  the  bonds  of 
the  levee  boards:  provided,  that  if  the  said 
Selma,  Marion  and  Memphis  Railroad  shall 
receive  the  $4,000.00  subsidy  per  mile,  the 
said  railroad  shall  pay  into  the  state  treasury 
one  and  one-half  of  one  per  cent  on  the  gross 
earnings  of  said  road,  for  every  mile  of  said 
road  in  this  state,  beginning  two  years  after 
they  receive  the  first  subsidy:  provided  fur- 
ther, that  this  tax  shall  only  be  levied  until 
said  railroad  company  shall  be  required  t» 
pay  tax  on  Its  property." 

Under  the  authority  of  this  statute,  the  au- 
ditor conveyed  these  lands  to  the  company 
by  deed  which  recited  that  the  lands  had 
been  "sold  to  the  state  of  Mississippi  for  tax- 
es due  the  said  state,"  and  that  the  compa- 
ny had  paid  into  the  state  treasury  two  cents 
per  acre  "in  full  of  all  state  and  county  taxes 
due  thereon  to  the  present  date."  No  refer- 
ence was  made  in  these  deeds  to  the  levee 
taxes;  no  recital  of  any  payment  of  them,  or 
of  any  adjustments  with  the  levee  commission- 
ers. Complainants  contend  that  the  deeds 
are  themselves  evidence  of  a  prior  payment 
and  discharge  of  the  levee  taxes,  on  tbe 
theory  that  such  payment  was  a  statutory 
prerequisite  to  the  conveyance  by  the  au- 
ditor. Nofire  V.  U.  S.,  164  U.  S.  057,  17  Sup. 
Ot.  212.  We  do  not  so  underetand  the  force  of 
the  statute.  The  transactions  with  the  au- 
ditor and  with  the  levee  board  were  Inde-^ 
pendent  of  each  other.  The  auditor  sold  and  g 
*  conveyed  at  two  cents  an  acre  fcpvaU^stat^  * 
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and  county  taxes,  L  e.  all  taxes  which  the 
state  had  full  authority  over,  and  which  it 
could  compromise  at  any  sum.  The  levee 
board  held  the  lands  in  trust,  and  the  com- 
pany was  required  to  pay  all  levee  taxes  in 
full,  either  In  cash  or  in  levee  bonds,  the  obli- 
gations for  which  the  lands  were  sold.  The 
two  tribunals  acted  separately.  Neither's  ac- 
tion was  conditioned  upon  that  of  the  other; 
and  proof  of  the  action  of  one  is  no  evidence 
of  the  action  of  the  other. 

It  is  true  that  the  punctuation  of  the  stat- 
ute gives  plausibility  to  a  different  construc- 
tion, but  it  is  well  settled  that  punctuation  is 
not  decisive.  A  colon  after  the  word  "act" 
in  the  first  proviso  would  have  made  the 
meaning  more  apparent.  A  proviso  is  not 
always  a  condition,  much  less  a  condition 
precedent.  As,  for  instance,  the  last  two 
provisos  in  this  section.  There  is  no  evi- 
dence in  the  record  of  the  payment  of  the 
levee  taxes  by  the  railroad  company,  or  any 
one  for  it,  or  for  the  complainants.  On  the 
other  hand,  it  does  aflirmatively  appear  that 
the  title  held  by  the  levee  board  to  these 
lands  has  passed  to  the  defendant.  In  order 
to  a  clear  understanding  of  this,  reference 
must  be  had  to  the  legislation  of  the  state 
in  respect  to  levee  construction  and  repair. 

The  levee  system  was  inaugurated  prior  to 
the  Civil  War,  and  some  work  was  done 
thereon,  and  some  debts  contracted  thereby. 
On  February  13,  18G7  (Laws  Miss.  1867.  p. 
237),  an  act  was  passed  creating  a  board  of 
commissioners,  consisting  of  three  persons,  for 
the  liquidation  of  all  outstanding  liabilities  in- 
curred for  levee  purposes,  providing  for  the 
issue  of  bonds  in  satisfaction  of  such  liabili- 
ties, and  an  annual  assessment  of  five  cents 
an  acre  on  certain  lands,  and  three  cents  per 
acre  on  certain  other  lands,  supposed  to  be 
benefited  by  the  construction  of  the  levees, 
and  directing  that  the  fund  thereby  created, 
whether  in  money  or  land,  should  be  devoted 
to  the  payment  of  such  bonds.  All  the  lands 
in  controversy  were  sold  under  the  authority 
of  this  statute  for  delinquent  levee  taxes, 
and  purchased  by  the  levee  board,  and  were 
so  held  at  the  time  of  the  conveyances  to  the 
K  railroad  company.  Thereafter,  and  in  1877, 
^Josiab  Green,  the  holder  of  $85,000  of  the 
•  levee  bonds,  filed  a  bill  in  the  chancery  court 
of  Hinds  county,  in  behalf  of  himself  and  all 
other  holders  of  said  bonds,  against  the  state 
auditor  and  state  treasurer  (who  had  been 
by  statute  substituted  for  the  levee  board), 
to  subject  these  lands  to  the  satisfaction  of 
such  Indebtedness.  On  appeal  to  the  supreme 
court  of  the  state  it  was  held  (Gibbs  v.  Green, 
54  Miss.  592)  that  the  act  of  February  13, 
1867,  was  a  legislative  proposition  to  the  hold- 
ers of  claims  against  the  original  levee  board, 
which,  when  accepted  by  such  claimants, 
created  a  contract  beyond  the  power  of  the 
state  to  disturb,  and  that  under  that  contract 
the  taxes  received  and  the  lands  sold  for  non- 
payment of  taxes  became  a  trust  fund,  which 
could  not  be  diverted  by  any  subsequent  act 


of  the  legiBlatora  In  pursuance  of  that  de- 
cision, a  decree  was  finally  entered,  ordering 
a  sale  of  all  such  lands  so  conveyed  to  the 
levee  board  for  nonpayment  of  delinquent, 
levee  taxes  in  satisfaction  of  the  claims  of 
these  bondholders.  These  lands  were  sold 
under  that  decree,  and  the  title  acquired 
thereby  passed  by  subsequent  mesne  convey- 
ances to  the  defendant  It  is  Insisted  by  the 
complainants  that,  as  the  railroad  company 
was  not  a  party  to  these  proceedings,  they  do 
not  conclude  its  rights;  that  they  were,  as  to 
it  and  parties  holding  under  it,  res  inter  alios 
acta.  Be  that  as  it  may,  this  decision,  fol- 
lowed, as  it  was,  by  subsequent  decisions  of 
the  supreme  court,  is  a  construction  of  the 
act  of  1867,  which  is  not  only  binding  upon 
this  court,  but  also  commends  itself  to  our 
judgment  as  a  Just  recognition  of  the  force 
of  legislative  contracts.  Inasmuch  as  we 
have  seen  the  auditor's  deeds  are  not  to  be 
taken  as  an  adjudication  that  such  levee  tax- 
es had  been  paid  by  the  railroad  company, 
and  as  it  was,  under  the  true  construction  of 
the  statute  of  1867,  the  intent  of  the  legis- , 
lature  that,  in  addition  to  the  2  per  cent,  for 
general  taxes,  all  levee  assessments  should 
be  paid  and  discharged  by  the  railroad  com- 
pany, and  as  there  is  no  evidence  before  as 
that  such  payment  and  discharge  was  made, 
it  follows  that  all  the  title  acquired  by  the 
levee  board  under  the  act  of  18G7  has  passed 
to  the  defendant 

The  examination  we  have  thus  made  of  the  ' 
tax  questions  in  this  case  renders  unnecessa-S 
ry  any  inquiry  into  the  vallditywof  the  Judicial* 
sales  by  which  the  complainants  claim  to 
have  acquired  the  title  of  the  railroad  com- 
pany, for  by  those  sales,  if  they  took  any- 
thing, they  took  no  more  than  the  railroad 
company  had,  and  whatever  title  it  may  ever 
have  had  was,  as  we  have  seen,  divested  by 
the  tax  proceedings. 

The  decree  of  the  circuit  court  was  right, 
and  it  is  affirmed. 

aes  17.  s.  86) 
AGNEW  V.  UNITED  STATES. 
(January  11, 1897.) 
No.  447. 
Dkawino  Grand  Jcroks—Irregularitt— Plba  in 
Abatbmbxt  —  Permission  to  Jorob  to  Takb 
Notes— Embezzubmbnt  bt  Bank  OyFiOBS— Evi- 
dence—Charges— Falsb  Entries— What  Con- 
stitutes. 

1.  A  plea  hi  abatement,  for  alleged  irregularity 
in  the  drawing  of  certain  erand  jurors,  was  not 
filed  until  14  days  after  the  beginning  of  the 
term  and  5  days  after  the  letum  of  the  indict- 
ment; no  want  of  Ijnowledge  by  the  defendant 
of  the  threatened  prosecution,  nor  any  reason  why 
objection  was  not  made  earlier,  nor  any  facta 
showing  how  defendant  was  prejudiced  by  the  ir- 
regularity being  alleged.  Held,  that  it  waa  prop- 
erly overruled. 

2.  An  exception  to  the  court's  granting  permis- 
sion to  a  juror  to  talce  notes  will  not  b^  consid- 
ered, where  the  record  does  not  show  that  any 
juror  took  notes. 

8.  Ehridence  of  the  commercial  rating  of  a  pres- 
ident of  a  bank  at  the  time  of  an  alleged  conver- 
sion by  him  of  its  funds,  by  purchasing  for  the 
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bank,  withont  authority,  and  hayinr  Dlat*ed  to 
his  credit,  worthless  bomls,  which  he  nad  ^laran* 
tied;  and  the  testimony  of  the  cashier  of  another 
bank  aa  to  whether,  at  the  time  of  the  transuction, 
he  considered  defendant's  gwuranty  for  such  an 
amount  good,— are  irrelevant. 

4.  On  trial  of  the  president  of  a  bank  for  con- 
veraiOQ  of  its  funds,  the  cashier,  who  has  tes- 
tified as  a  witness  for  defendant,  may  be  asked, 
on*  crosB-examination,  whether  he  did  not  resign 
because  of  transactions  ot  the  defendant  similar 
to  that  charged  in  the  indictment 

5.  A  charge  to  the  effect  that,  if  defendant,  a 
bank  president,  purchased  bonds  which  were 
worthless,  or  of  but  little  value,  placed  them 
SLtaong  the  assets  of  the  bank  at  a  greatly  exag- 
gerated value,  and  had  such  exa^erated  value 
placed  to  his  own  credit,  these  facts  create  a  pre- 
sumption of  an  intent  to  defraud  the  bank,  which 
•throws  the  burden  of  proof  upon  the  defendant," 
and  that  evidence  to  overcome  the  presumption 
"must  be  sufficiently  strong  to  satisfy  you  beyond 
A  reasonable  doubt  that  there  was  no  such  guilty 
intent,"  is  not  error,  where  the  character  of  such 
evidence  and  the  nature  of  a  reasonable  doubt  are 

Udently   explained  in  other   portions  of   the 


6.  Tbe  court  is  not  bound  to  repeat,  in  the  lan- 
guage of  counsel,  a  charge  substantially  covered 
by  charges  already  given. 

7.  Where  a  transaction  by  an  officer  of  a  na- 
tional bank,  made  with  mtent  to  defraud,  in  en- 
tered upon  a  deposit  slip,  the  entry  of  the  con- 
tents of  surcfa  slip  upon  the  books  of  the  bank,  by 
the  officer  personally,  or  by  his  direction,  is  the 
making  of  a  "false  entry,"  within  the  meaning  of 
RevTst.  §  5209. 

8.  A  charge  that  if  the  defendant  "dther  em- 
beszled  or  willfully  misapplied"  the  funds  or 
credits  of  toe  bank,  "whereby,  as  a  necessary, 
natural,  or  legitimate  consequence.  Its  capital  was 
reduced,  or  placed  beyond  the  control  of  the  di- 
raetors,  or  its  ability  to  meet  its  engagements  or 
obli|;atk>Ds,  or  to  continue  its  business,  was  less- 
ened or  destroyed,  the  intent  to  injure  or  defraud 
the  bank  may  be  presumed,"  is  correct,  as  a 
statement  of  law. 

9.  It  is  not  reversible  error  to  refuse  to  charge 
that,  if  defendant  used  the  proceeds  of  a  check 
belonging  to  the  bank,  and  which  he  had  caused 
to  be  puced  to  his  credit,  in  the  payment  of  a 
debt  of  the  bank,  the  jury  must  find  that  he  did 
not  fmodnlently  embezzle  the  amount,  especially 
where  defendant's  explanation  of  the  transaction 
IS  unsatisfactory. 

10.  The  evidence  showed  that  defendant,  presi- 
dent of  a  national  bank,  without  authority  of  the 
directors,  purchased  $20,000  bonds,  of  little  value, 
at  a  great  discount,  and  had  them  placed  in  the 
assets  of  the  bank  and  to  his  credit  at  face  value, 
giving  his  writt«i  guaranty  for  the  principal  and 
mterest,  which,  by  reason  of  his  financial  condi- 
tion, was  almost  worthless.  Held,  that  it  was 
not  error  to  refuse  to  charge  that,  from  the  guar- 
anty, the  jury  might  find  that  there  was  no  in- 
tent to  defraud  the  bank. 

In  Error  to  the  Oircuit  Court  of  the  United 
j:  States  for  the  Southern  District  of  Florida. 
•  •  Plaintiff  In  error  was  indicted  in  the  Unit- 
ed States  circuit  court  for  the  Southern  dis- 
trict of  Florida  for  violation  of  section  5209 
CO  of  tbe  Revised  Statutes,  which  is  as  follows: 
P  •"Sec.  6209.  Every  president,  director,  cash- 
ier, teller,  clerk,  or  agent  of  any  association, 
who  embezzleB,  abstracts,  or  willfully  mis- 
applies any  of  the  moneys,  funds,  or  credits 
of  the  association;  or  who,  without  authority 
fEom  the  directors,  issues  or  puts  in  circula- 
tion any  of  the  notes  of  the  association;   or 
who,  without  such  authority,  issues  or  puts 
forth  any  certificate  of  deposit,  draws  any 
order  or  bill  of  exchange,  makes  any  accept- 


ance, assigns  any  note,  bond,  draft,  bin  of 
exchange,  mortgage,  judgment,  or  decree;  or 
who  makes  any  false  entry  in  any  book,  re- 
port, or  statement  of  the  association,  with 
intent,  in  either  case,  to  Injure  or  defraud 
the  association  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  per- 
son, or  to  deceive  any  ofllcer  of  the  associa- 
tion, or  any  agent  appointed  to  examine  the 
affairs  of  any  such  association;  and  every 
person  who  with  like  Intent  aids  or  abets 
any  officer,  clerk,  or  agent  in  any  ylolation 
of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  imprisoned  not 
less  than  five  years  nor  more  than  tenJ*' 

The  Indictment  contained  eight  counts, 
charging  that  Agnew,  being  president  of  the 
First  National  Bank  of  Ocala,  Fla.,  unlaw- 
fully  misapplied  the  moneys,  funds,  and 
credits  of  the  bank,  with  intent  to  conyert 
them  to  his  own  use,  and  to  injure  and  de- 
fraud the  bank,  by  causing  a  check  for  $3,400 
belonging  to  the  bank  to  be  entered  as  a  cred- 
it on  his  personal  account  with  tlie  bank,  his 
account  at  tbe  time  being  largely  overdrawn, 
and  he  being  largely  indebted  to  it;  that  he 
caused  a  false  entry  of  $3,400  to  be  made  to 
his  credit  on  the  books  of  the  bank  by  means 
of  a  false  deposit  slip,  which  he  caused  to  be 
made  in  his  own  favor,  with  the  intent  on 
his  part  to  injure  and  defraud  the  associa- 
tion; that  he  embezzled  and  converted  to  his 
own  use,  with  the  Intent  to  Injure  and  de- 
fraud the  association,  moneys  and  assets 
thereof  to  the  amount  of  $2,500;  that  he  un- 
lawfully misapplied  the  moneys,  funds,  and 
credits  of  the  association,  with  intent  to  con- 
vert them  to  his  own  use,  and  with  intent  to 
Injure  and  defraud  the  association,  in  this: 
that  he  purchased  for  the  bank  certain  bonds, 
of  the  par  value  of  $5,000,  of  the  Globe  Phos- 
phate Mining  &  Manufacturing  Company,* 
paying  for  them  the^sum  of  $2,500,  and,  with-* 
out  the  knowledge  and  consent  of  the  bank- 
ing association,  placed  the  bonds  among  Its 
assets,  and  caused  them  to  be  credited  to  his 
personal  account  on  the  books  of  the  bank  at 
the  sum  of  $5,000,  knowing  the  bonds  to  be 
entirely  worthless,  and  of  no  commercial 
value,  and  thus  willfully  misapplied  the  mon- 
eys, funds,  and  credits  of  the  bank  to  the 
amount  of  $2,500,  and  converted  the  same  to 
his  own  use;  that  he  feloniously  embezzled 
and  converted  to  his  own  use  $7,500  of  the 
moneys,  funds,  and  credits  of  the  bank,  with 
intent  to  injure  and  defraud  it;  that  he  un- 
lawfully and  willfully  misapplied  the  mon- 
eys, funds,  and  credits  of  the  bank,  with  in- 
tent to  convert  the  same  to  his  own  use  and 
to  injure  and  defraud  the  bank,  by  pur- 
chasing, acting  ostensibly  for  it,  certain 
bonds  of  the  Globe  Phosphate  Mining  & 
Manufacturing  Company,  of  the  par  value  of 
$10,000,  for  $2,500,  and,  without  the  knowl- 
edge and  consent  of  the  bank,  placing  said 
bonds  among  the  assets  of  the  bank  as  a  part 
thereof,  and  causing  the  sum  of  $10,000  to 
be  credited  to  his  own  personal  account  oo 
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the  books  of  the  bank,  he  then  and  there  well 
knowing  that  the  bonds  were  worthless,  and 
of  no  commercial  yalne,  and  thus  willfnlly 
misapplying  and  converting  to  bis  own  nse 
$7,500  of  the  moneys,  funds,  and  credits  of 
the  association;  that  he  embezzled  and  con- 
verted to  his  own  use,  with  intent  to  Injure 
and  defraud  the  association,  $7,500  of  the 
bank's  moneys  and  assets;  that  he  unlaw- 
fully and  willfully  misapplied  the  moneys, 
funds,  and  credits  of  the  bank,  with  intent 
to  convei*t  the  same  to  his  own  use,  and  to  in- 
jure and  defraud  the  bank,  by  purchasing 
$10,000  of  the  Globe  Phosphate  Mining  & 
Manufacturing  Ck)mpany's  bonds  for  $2,500, 
placing  them,  without  the  knowledge  and 
consent  of  the  association,  among  the  assets 
of  the  association  at  $10,000,  and  causing  the 
sum  of  $10,000  to  be  placed  to  his  personal 
credit  on  the  books  of  the  association,  know- 
ing said  bonds  to  be  worthless,  and  of  no 
commercial  value,  thus  willfully  misapply- 
ing and  converting  to  his  own  use  $7,500  of 
the  moneys,  funds,  and  credits  of  the  bank 
with  the  aforesaid  Intent 
e  The  Indictment  was  returned  December  12, 
•  and  plaintiff  ln*error  was  arraigned  Decem- 
ber 17, 1896,  and  filed  a  plea  in  abatement  as 
follows: 

"And  the  said  Enoch  W.  Agnew,  in  his 
own  proper  person,  comes  into  court  here, 
and,  having  heard  the  said  indictment  read, 
•ayB  that  the  grand  Jury  which  found  said  in- 
dictment was  an  illegal  grand  Jury,  in  this: 
That  after  sixteen  had  failed  to  attend  upon 
the  regular  venire,  the  court  ordered  that  a 
special  venire  Issue  for  ten  grand  Jurors,  to 
be  drawn  according  to  hiw.  Said  grand  Ju- 
rors so  ordered  by  the  court  were  directed 
to  be  taken  from  the  county  of  Duval.  That 
the  clerk  and  marshal,  in  drawing  said  ve- 
nire, whenever  a  name  was  legally  drawn 
from  the  box,  if  said  party  so  drawn  was  not 
from  the  county  of  Duval,  laid  aside  said 
name,  and  continoed  drawing  until  ten  names 
from  the  county  of  Duval  were  obtained, 
and  which  illegal  drawing  of  said  venire 
tended  to  the  prejudice  of  this  defendant, 
and  the  court,  on  excusing  three  returned  on 
the  second  venire,  ordered  that  four  names 
be  drawn  for  Jurors  to  complete  the  panel. 
That  said  Jurors  were  ordered  to  be  drawn 
from  the  box,  and  the  clerk  and  marshal 
drawing  the  same  were  ordered  to  take  those 
that  were  from  Duval  county  as  they  came 
from  the  box,  and  the  said  clerk  and  mar- 
shal, as  the  names  were  drawn,  rejected  and 
did  not  place  on  the  venire  said  names  so 
drawn,  but  rejected  and  laid  them  aside,  un- 
til names  came  out  of  the  box  of  parties  res- 
ident of  Duval  county,  which  drawing  was 
illegal  and  tended  to  the  prejudice  of  the 
defendant.  And,  upon  said  venire  being  re- 
turned, showing  A.  K.  Leon  and  Julius  Kauf- 
man summoned,  and  Alex.  Sabel  and  Frank 
Robinson  not  found,  the  court  ordered  that 
four  names  be  drawn  from  the  box  and  in 
said  order  directed  that  said  four  names 


should  be  taken  from  the  county  of  DnvaL 
That  the  said  United  States  marshal  and 
clerk,  in  obedience  to  said  order,  drew  from 
the  box  more  than  four  names,  and,  where 
the  names  were  of  persons  not  resident  of 
Duval  county,  rejected  and  laid  them  aside, 
and  continued  drawing  until  Dennis  A  An- 
dreu,  Benjamin  F.  Manier,  John  L.  Marvin, 
and  Samuel  Morris  were  drawn.  And  so 
John  L.  Marvin,  John  E.  Olneyi  Z.  L.  Ander- 
son, Charles  E.  Bell,  W.  G.  Candlish,  A  B.;J| 
Paxon,*and  Dennis  A  Andreu  were  drawn* 
illegally  by  said  marshal  and  clerk,  and  not 
in  accordance  with  the  statute  of  the  United 
States  in  such  case  made  and  provided, 
which  requires  that,  where  less  than  sixteen 
attend,  the  court  shall  order  the  marshal  to 
summon  from  the  body  of  the  district,  and 
not  from  the  bystanders,  a  sufficient  number 
of  persons  to  complete  the  grand  Jury.  And 
so  the  names  of  many  persons  who  were  duly 
drawn  from  the  Jury  box  were  not  placed  up- 
on the  venire,  but  were,  In  the  pursuance  of 
the  aforesaid  orders,  after  being  drawn  from 
the  box,  rejected  and  laid  aside  by  the  clerk 
and  marshal  drawing  the  same,  for  the  pur- 
pose of  completing  the  grand  Jury  from  the 
residents  of  the  county  of  DuvaL  And  the 
defendant  says  that  he  was  entitled  to  have 
the  said  grand  Jury  completed  according  to 
law,  and  the  said  grand  Jury  so  impaneled 
and  sworn  as  aforesaid  was  not  drawn  and 
impaneled  in  accordance  with  the  statutes  of 
the  United  States  providing  for  the  drawing 
and  impaneling  of  grand  Juries,  but  was  ille- 
gaL  And  this  defendant  says  that  such 
drawing  tended  to  his  injury  and  prejudice. 

''Wherefore  he  prays  Judgment  of  the  said 
indictment,  and  that  the  same  may  be 
quashed." 

To  this  plea  the  United  States  filed  a  de- 
murrer, and,  issue  being  Joined  thereon,  the 
court,  after  argument,  held  the  plea  insuf- 
cient,  to  which  plaintiff  In  error  excepted, 
and  pleaded  not  guilty.  The  cause  was  set 
for  trial  on  January  3d,  on  which  day  a  Jury 
was  Impaneled,  the  trial  proceeded  with,  and 
a  verdict  of  guilty  returned  January  Tth.  Mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
were  submitted  and  denied,  and  sentence 
thereupon  pronounced,  and  the  cause  brought 
here  on  writ  of  error. 

E.  K.  Foster,  for  plaintiff  in  error.  SoL 
Gen.  Conrad,  for  the  United  States. 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court  ^ 

*  Nineteen  errors  were  assigned,  of  which  the* 
third,  fifth,  ninth,  and  fourteenth  were  aban- 
doned, and  the  sixth  and  seventh,  the 
twelfth,  sixteenth,  and  seventeenth,  and  the 
eleventh  and  fifteenth  were  argued  by  coun- 
sel for  plaintiff  in  error  together.  We  will 
examine  these  alleged  errors  in  their  order. 

1.  That  the  court  erred  in  sustaining  tlie 
demurrer  to  defendant's  plea  in  abatement| 

Section  802  of  the  Revised  Statutes  Is^ 

J 
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follows:  ''Jurors  shall  be  returned  from  such 
parts  of  the  district,  from  time  to  time,  as 
the  court  shall  direct,  so  as  to  be  most  favor- 
able to  an  impartial  trial,  and  so  as  not  to 
incur  an  unnecessary  expense,  or  unduly  to 
burden  the  citizens  of  any  part  of  the  district 
with  such  services." 

Under  section  803,  writs  of  venire  facias, 
when  directed  by  the  court,  were  to  issue 
from  the  cler]£*s  office,  and  be  served  and  re- 
turned by  the  marshal,  in  person  or  by  his 
deputy,  or,  in  case  the  marshal  or  his  deputy 
were  incapacitated,  by  some  fit  person  spe- 
cially appointed  by  the  court 

By  section  804,  when,  from  challenges  or 
otherwise,  there  was  not  a  petit  Jury,  it  was 
provided  that  the  marshal  or  his  deputy 
should,  by  order  of  the  court,  return  Jurymen 
from  the  bystanders  sufficient  to  complete  the 
paneL 

Section  808  reads  thus:  "Every  grand  jury 
Impaneled  before  any  district  or  circuit  court 
shall  consist  of  not  less  than  sixteen  nor 
more  tl.au  twenty-three  persons.  If  of  the 
persons  summoned  less  than  sixteen  attend, 
they  shall  be  placed  on  the  grand  Jury,  and 
<he  court  shall  order  the  marshal  to  summon, 
either  immediately  or  for  a  day  fixed,  from 
the  body  of  the  district,  and  not  from  the  by- 
standers, a  sufficient  number  of  persons  to 
complete  the  grand  Jury.  And  whenever  a 
challenge  to  a  grand  Juror  is  allowed,  and 
there  are  not  in  attendance  other  Jurors  suf- 
ficient to  complete  the  grand  Jury,  the  court 
shall  make  a  like  order  to  the  marshal  to 
summon  a  sufficient  number  of  persons  for 
that  purpose.'* 

By  the  act  of  June  30,  1879  (21  Stat  43,  c. 
62)»  it  was  provided  that  all  Jurors,  grand  and 
petit  "including  those  summoned  during  the 
§  session  of  the  court  shall  be  publicly  drawn 
*  from  a  box  containing,  at  the  time  of  each 
drawing,  the  names  of  not  less  than  three 
hundred  persons,  possessing  the  qualifica- 
tions prescribed  in  section  800  of  the  Revised 
Statutes,  which  names  shall  have  been 
placed  therein  by  the  clerk  of  such  court  and 
a  commissioner,  to  be  appointed  by  the  Judge 
thereof.  *  *  *  The  clerk  and  said  commis- 
sioner each  to  place  one  name  in  said  box  al- 
ternately, without  reference  to  party  affilia- 
tions, until  the  whole  number  required  shall 
be  placed  therein.  But  nothing  herein  con- 
tained shall  be  construed  to  prevent  any 
Judge  from  ordering  the  names  of  Jurors  to 
be  drawn  from  the  boxes  used  by  the  state 
authorities,  in  selecting  Jurors  In  the  highest 
courts  of  the  state.'* 

The  plea  sets  up,  as  ground  for  abatement  of 
the  indictment  that  after  the  original  venire 
had  been  exhausted  without  obtaining  16  grand 
Jurors,  the  court  ordered  a  special  venire  to  is- 
sue for  10  grand  Jurors  to  be  drawn  according 
to  law,  "to  be  taken  from  the  county  of  Du- 
val; that  the  clerk  and  marshal,  in  drawing 
said  venire,  whenever  a  name  was  legally 
drawn  from  the  box,  if  said  party  so  drawn 
y^  opt  from  the  county  of  Duval,  laid  aaide 


said  name^  and  continued  drawing  until  10 
names  from  the  county  of  Duval  were  obtain- 
ed"; and  that  some  of  the  10  returned  on  the 
second  venb:e  behig  excused,  other  names  were 
drawn  in  the  same  way,  and  a  third  venire  was 
issued,  and  still  another,  until  the  grand  Jury 
was  completed  with  grand  Jurors  from  Duval 
county.  The  original  venire  showed  that  23 
persons  were  summoned  from  10  counties,  not 
Including  the  county  of  Duval,  one  or  more 
from  each,  and  the  plea  stated  that,  when  a  de- 
ficiency appeared  from  the  failure  of  some  of 
those  summoned  to  attend,  the  court  directed 
the  deficiency  to  be  made  up  by  obtaining  jurors 
from  Duval  county  in  the  manner  pointed  out 
There  are  certain  orders  of  court,  certified  as 
part  of  the  record,  which  directed  the  drawing 
according  to  law  from  the  various  counties  ex- 
clusive of  Duval  county,  and  then  from  that 
county.  It  will  be  perceived,  then,  that  the 
Jurors  were  all  drawn  from  the  body  of  the  dis- 
trict, and  so  distributed  as  not  to  incur  unneces- 
sary expense,  or  unduly  burden  the  citizens  of 
any  part  of  the  district  with  jury  service.  j 

*  Section  802  of  the  Revised  Statutes  was* 
brought  forward  from  a  clause  of  section  29  of 
the  judiciary  act  of  September  24,  1789,  which 
was  regarded  by  Mr.  Justice  Curtis  as  appli- 
cable to  grand  as  well  as  petit  Juries.  U.  S.  v. 
StoweU,  2  Curt.  153.  Fed.  Gas.  No.  16,409.  In 
that  view  we  are  inclined  to  concur,  but  apart 
from  this,  and  without  considering  how  far,  if 
at  all,  the  section  may  liave  been  modified  by 
the  act  of  June  30,  1879,  we  think  the  plea 
was  properly  adjudged  insufficient 

Such  a  plea  must  be  pleaded  with  strict  ex- 
actness. U.  S.  V.  Hammond,  2  Woods,  197, 
Fed.  Cas,  No.  15.294;  O'Connell  v.  Reg.,  11 
Clark  &  F.  155;  Dolan  v.  People,  64  N.  Y. 
485;  Jenkins  v.  State,  35  Fla.  737,  18  South. 
182;  McClary  v.  State,  75  Ind.  260;  Whart. 
Cr.  PI.  §  427;  Bish.  New  Gr.  Proc  |§  327,  745. 

Dr.  Wharton  lays  it  down  (Whart.  Cr.  PL  H 
344,  350)  that  "material  hregularities  hi  se- 
lecting and  impaneling  the  grand  Jury,  which 
do  not  relate  to  the  competency  of  indivldaal 
Jurors,  may  usually  be  objected  to  by  challenge 
to  the  array,  or  by  motion  to  quash,"  or  l^ 
plea  in  abatement;  that  the  question  of  the 
mode  in  which  such  objections  are  to  be  taken 
largely  depends  upon  local  statutes,  but  tbat 
certain  rules  may  be  regarded  as  generally  aiH 
plicable.  One  of  these  rules  is  tbat  the  defend- 
ant must  take  the  first  opportunity  in  his  pow- 
er to  make  the  objection.  Where  lie  is  notified 
that  his  case  is  to  be  brought  before  the  grand 
jmx  he  should  proceed  at  once  to  take  excep- 
tion to  its  competency,  for  if  he  lies  by  until 
a  bill  is  found,  the  exception  may  be  too  late; 
but  where  he  has  had  no  opportunity  of  object- 
ing before  bill  found,  then  be  may  take  advant- 
age of  the  objection  by  motion  to  quash  or  by 
plea  In  abatement,  the  latter  in  ail  cases  of  con- 
tested fact  being  the  pi'oper  remedy.  U.  S.  v. 
Gale,  109  U.  S.  65.  3  Sup.  Ct  1.  Another  gen- 
eral  rule  is  that  for  such  irregularities  as  do 
not  prejudice  the  defendant  he  has  no  cause  of 
complaint. and  can  take  no  excepdooQ^ [^ 
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7.  Richardson,  28  Fed.  65;  TJ.  a  v.  Reed,  2 
Blatcht  456,  Fed.  Cas.  No.  16,134;  U.  S.  ▼. 
Tallman,  10  Blatchf.  21,  Fed.  Gas.  No.  16,429; 
State  V.  Mellor,  13  R,  I,  666;  CJox  ▼.  People, 
80  N.  Y,  500;  People  ▼.  Petrea,  92  N.  Y.  128. 
^  Tbe  original  venire  was  Issued  November  18, 
•  the  second*?enire  Issued  December  2, 1895.  The 
court  opened  December  3,  1895,  and  the  Indict- 
ment was  returned  December  12th,  yet  defend- 
ant did  not  file  his  plea  In  abatement  until  De- 
cember 17th.  The  plea  does  not  allege  want 
of  knowledge  of  threatened  prosecution  on  the 
part  of  defendant,  nor  want  of  opportunity  to 
present  his  objection  earlier,  nor  assign  any 
ground  why  exception  was  not  taken  or  objec- 
tion made  before;  and,  moreover,  the  plea  is 
fatally  defective  hi  that,  although  it  is  stated 
that  the  drawing  "tended  to  his  injury  and 
prejudice,'*  no  grounds  whatever  are  assigned 
for  such  a  conclusion,  nor  does  the  record  ex- 
hibit any  such. 

2.  That  the  court  erred  in  allowing  the  Ju- 
rors to  take  notes. 

It  appears,  from  the  bill  of  exceptions,  that 
one  of  the  jurymen  asked  the  court  if  he  "could 
take  notes,  and  jot  down  any  items  on  paper,'' 
and  that  the  court  responded:  "Certainly,  you 
have  a  right  to  assist  your  memory  in  any  way 
that  is  consistent  with  your  conscience."  To 
which  defendant  excepted.  The  court  subse- 
quently admonished  the  jury  that  this  was 
simply  for  the  personal  convenience  of  the  jur- 
or; that  he  wished  them  to  understand  that  their 
memory  and  recollection  of  the  testimony  were 
to  control  in  arriving  at  a  verdict;  and  that 
they  should  not  be  influenced  hi  the  least  by 
the  juror's  notes. 

The  exception  saved  was  to  the  permission  to 
take  notes  and  not  to  the  use  of  them  in  the 
jury  room.  Bat  the  record  does  not  show  that 
any  notes  were  taken,  and  there  is  nothing  for 
the  exception  to  rest  on. 

3.  That  the  court  erred  in  refusing  to  allow 
the  witness  Mclntyre  to  answer  this  question, 
propounded  by  defendant's  counsel:  "Do  you 
know  what  his  {Agnew's]  commercial  rating 
was  at  that  time?*' 

Mclntyre  was  cashier  of  the  First  National 
Bank  of  Ocala  at  the  time  of  the  alleged  crim- 
inal misapplication  of  its  funds,  and  had  testi- 
fied fully,  on  behalf  of  plaintiff  in  error,  as  to 
his  financial  condition  and  standing,  when  he 
was  asked  this  question.  We  hold  the  rulhig  of 
the  court  correct.  The  point  of  inquiry  was 
Agnew's  actual  financial  condition,  or  what  he 
eknew,  or  must  be  held  to  have  known,  or 
•  actually  and  with^reason  believed,  that  it  was, 
and  his  commercial  rating  was  not  relevant. 

4.  That  the  court  erred  In  allowing  the  wit- 
ness Mclntyre  to  be  asked,  on  cross-exam- 
ination, why  he  resigned  as  cashier  of  the 
bank  in  June,  1894,  and  in  permitting  him  to 
answer  the  question. 

The  criminal  acts  charged  in  the  indict- 
ment were  alleged  to  have  been  committed 
in  January,  February,  and  May,  1894.  Mc- 
lntyre was  cashier  of  the  bank  during  that 
period,  and  his  resignation  of  that  ofilce  was 


not  accepted  until  Jnne^  1804.  The  gromid 
assigned  for  the  objection  was  that  the  test!- 
mony  was  immaterialt  and  the  court  said: 
"That  might  be  relevant,  and  might  not 
If  he  resigned  because  he  knew  that  Mr. 
Agnew's  guaranty  was  not  good  for  any- 
thing, that  might  be  relevant." 

The  record  thus  continues: 

"Q.  Didn't  you  attempt  to  resign  as  cash- 
ier of  that  bank  previous  to  the  time  when 
you  did  actually  resign?  A,  Yes,  shr;  I  of- 
fered my  resignation  at  the  regidar  annual 
meeting  of  the  stockholders  in  January,  1894. 
Q.  I  will  ask  you  why  you  tendered  your 
resignation  at  that  time  as  cashier  of  that 
bank.  (The  defendant  renewed  his  objec- 
tion to  this  question  as  immaterial,  but  the 
court  overruled  the  objection,  and  allowed 
the  question  to  be  answered,  to  which  deci- 
sion of  the  court  the  defendant  excepted.) 
A.  I  cannot  state  any  one  particular  or  spe- 
cial reason  for  tendering  It.  In  1803,  during 
the  time  when  all  the  banks  were  having 
hard  times,  of  course  the  banks  here  had 
hard  times,  and  I  just  simply  made  up  my 
mind  then  that,  until  things  got  back  to 
their  normal  condition  again,  I  was  going  to 
get  out  of  that  business  right  there.  Q.  So 
that  your  reason  was  just  because  you  want- 
ed to  quit  the  banking  business.  A.  I  would 
not  say  that  that  was  the  reason.  Q.  What 
we  want  is  the  reason.  A.  I  would  state 
that,  of  course,  it  is  very  apparent  I  was 
not  altogether  satisfied  with  the  business. 
That  is  my  reason  for  giving  it  up.  I  was 
not  satisfied.  I  cannot  state  any  particular. 
Q.  You  were  not  satisfied  with  the  business, 
or  the  manner  in  which  the  business  was^ 
conducted,  which?  (Defendant •excepted  to* 
this  question.)  By  the  Ck)urt:  To  pursue 
that  line  of  questioning  would  be  bringing 
rather  irrelevant  and  general  matters,  which 
might  possibly  influence  the  jury  and  which 
might  not  be  relevant  in  this  issue,  unless 
he  can  state  some  definite  thing.  Mr.  Clark, 
District  Attorney:  I  will  ask  a  straight 
question.  Q.  I  will  ask  you  if  it  is  not  true 
that  you  tendered  your  resignation,  and 
made  up  your  mind  to  quit  the  service  of 
the  bank,  on  account  of  the  acts  and  doings 
of  Mr.  Agnew,  president  of  the  bank,  simi- 
l.-ir  to  this  bond  transaction?  (The  defend- 
ant objected  to  this  question  as  immaterial 
and  leading,  but  the  court  overruled  the  ob- 
jection, and  allowed  the  question  to  be  an- 
swered, to  which  decision  of  the  court  the 
defendant  excepted.)  A.  As  I  said,  there 
was  no  one  special  reason  that  I  could  men- 
tion that  caused  my  resignation.  By  the 
Court:  If  you  cannot  state  anything  defi- 
nite, the  court  does  not  want  any  general 
information  or  implication." 

We  think  there  was  no  error  committed  in 
this  regard.  This  witness  was  the  ofllcer 
next  in  rank  to  the  president  He  had  tes- 
tified on  defendant's  behalf,  and  his  per- 
sonal action  was  relevant  on  cross-examina- 
tion as  testing  his  testimony  in  chief.  >  ^E 
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his  Toluntary  resignation  had  no  connection 
with  the  conduct  of  his  snperlor  officer,  his 
answer  could  not  be  injurious.  If  it  had, 
then  that  fact  tended  to  weaken  any  evi- 
dence he  might  have  given  In  extenuation  of 
the  action  of  that  officer.  Besides,  these  an- 
swers of  the  witness  were  practically  imma- 
teriaL 

5.  That  the  court  erred  in  refusing  to  al- 
low the  witness  Bamett  to  testify  as  to 
whether  he  considered  Agnew's  guaranty  of 
$20,000  Globe  Phosphate  bonds,  at  the  time 
he  made  it,  good,  and  in  striking  out  the 
testimony  of  the  witness;  and  in  not  allow- 
ing the  witness  Stewart  to  testify  as  to  the 
rating,  by  Dun*s  Commercial  Agency,  of  Ag- 
new,  at  the  time  he  gave  the  guaranty  of 
$20,000. 

Mclntyre  had  testified  that  he  had  made  out 
two  deposit  tickets  in  favor  of  Agnew,  and 
at  his  request,  one  dated  February  12,  and 
the  other  May  12,  1894,  crediting  him  with 
depositing  $10,000  in  bonds  in  each  Instance; 
$  that  the  bonds  referred  to  were  Globe  Phos- 
*  phate  bonds;  that  he  had  the* bonds  in  his 
possession  when  he  made  out  the  deposit 
slips;  that  the  bonds  were  for  $10,000  each; 
that  Mr.  Agnew  asked  him  to  give  him  cred- 
it for  the  bonds,  $10,000  each  time;  that  in 
each  instance  Mr.  Agnew  stated  that  "he 
would  be  personally  responsible  to  the  bank 
that  these  bonds  would  be  all  right;  he 
would  guaranty  the  bank  both  principal  and 
interest;  that  he  would  make  a  written 
guaranty  at  any  time  I  would  write  it  out." 
Witness  further  identified  a  guaranty,  dated 
February  12,  1894,  as  written  by  him,  and 
signed  by  Agnew  in  his  presence,  which  was 
read  in  evidence. 

The  witness  Bamett  was  president  of  the 
National  Bank  of  Jacksonville,  Fla.,  and  was 
called  as  a  witness  on  behalf  of  defendant. 
The  question  put  to  him  was:  "Are  you  suf- 
ficiently acquainted  with  Mr.  Agnew's  stand- 
ing, in  the  spring  of  1894,  to  testify  as  to 
whether  or  not  you  considered  his  obligation, 
guaranty,  or  indorsement  at  that  time  good 
for  $20,000?  Mr.  Clark:  Wait  a  moment 
A,  Yes,  sir;  I  considered  him  good."  The 
government  asked  that  this  answer  be 
stricken  out  The  court  said:  "Any  testi- 
mony that  would  show  positively  the  finan- 
cial condition  of  Mr.  Agnew  at  that  time, 
not  in  the  commercial  world,— the  opinion  of 
what  his  guaranty  would  be  taken  for  by 
others,—is  not  a  true  test  of  what  he  knew 
himself.  The  opinion  of  others  as  to  his 
standing  at  that  time  I  do  not  think  should 
be  introduced  to  determine  the  value  of  that 
guaranty ,"—and  sustained  the  motion.  The 
court  was  right  in  this  ruling.  On  the  ques- 
tion of  value  to  Agnew's  knowledge,  Bar- 
nett's  opinion  of  Agnew's  responsibility  was 
irrelevant 

The  witness  Stewart  was  the  agent  of  R. 
G.  Dun  &  Co.,  a  commercial  agency.  In  charge 
at  Jacksonville,  Fla.  Defendant  offered  to 
show  that  Dun's  Commercial  Agency  rated 


him  at  that  time  at  a  certain  amount  of  mon- 
ey. The  court  declined  to  admit  the  evi- 
dence, and  correctly  ruled: 

"The  question  in  this  case  is,  what  was  his 
intent?  and  he  knew  himself  what  that  guar- 
anty was  worth,  and  that  guaranty  was 
worth  just  as  much  as  he  would  be  able  to 
make  it  worth  In  a  case  of  emergency.  The 
question  here  is  not  how  much  Mr.  Agnew  $ 
was  worth,  but  the  question  is  how  much''he* 
knew  himself  to  be  worth  at  that  time,  and 
how  good  he  knew  his  guaranty  was.  I  con- 
sider, in  that  case,  that  if  he  had  good 
grounds  to  believe  that  he  was  perfectly  able 
to  comply  with  that  guaranty  In  every  way, 
and  according  to  his  own  financial  condition 
at  that  time,— had  no  doubt  in  his  own  mind, 
—I  will  admit  that  such  positive  evidence  as 
that  might  be  relevant  to  go  to  the  Jury  to 
show  he  had  no  intent  to  injure  or  defraud 
the  bank,  but  what  the  opinions  of  the  finan- 
cial world  were  in  regard  to  his  condition  ii 
not  the  best  evidence." 

6.  The  tenth  assignment  alleged  error  in 
several  distinct  parts  of  the  charge  of  the 
court,  but  in  argument  only  one  out  of  six 
exceptions  saved  thereto  was  relied  on,  name- 
ly, to  the  following: 

The  court  advised  the  jury  that,  in  deter- 
mining defendant's  intent,  they  might  con- 
sider testimony  tending  to  show  that  defend- 
ant, without  notice  to  the  board  of  dlrectorst 
and  without  their  knowledge  or  consent,  had 
invested  one-half  the  bank's  capital  in  the 
bonds  in  question,  and  then  said:  "The  rule 
of  law  In  regard  to  intent  is  that  intent  to 
defraud  is  to  be  inferred  ftom  willfully  and 
knowingly  doing  that  which  is  illegal,  and 
which,  in  its  necessary  consequences  and  re- 
sults, must  injure  another.  The  intent  may 
be  presumed  from  the  doing  of  the  wrongful 
or  fraudulent  or  illegal  act,  and  in  this  case, 
if  you  find  that  the  defendant  placed  that 
which  was  worthless  or  of  little  value  among 
the  assets  of  the  bank  at  a  greatly  exagger- 
ated value,  and  had  that  exaggerated  valne 
placed  to  his  own  personal  account  upon  the 
books  of  the  bank,  from  such  finding  of  fact 
you  must  necessarily  infer  that  the  intent 
with  which  he  did  that  act  was  to  injure  or 
defraud  the  bank;  but  this  inference  or  pre- 
sumption is  not  necessarily  conclusive.  Thare 
may  be  other  evidence  which  may  satisfy 
the  jury  that  there  was  no  such  intent,  but 
such  an  inference  or  presumption  throws  the 
burden  of  proof  upon  the  defendant;  and  the 
evidence  upon  him  in  rebuttal  to  do  away 
with  that  presumption  of  guilty  intent  must 
be  sufficiently  strong  to  satisfy  you,  beyond  a 
reasonable  doubt,  that  there  was  no  such 
guilty  intent  in  such  transaction." 

Undoubtedly,  in  criminal  cases,  the  burden  e 
of  establishing*gullt  rests  on  the  prosecution*^ 
from  the  beginning  to  the  end  of  the  triaL 

But,  when  a  prima  facie  case  has  been 
made  out,  as  conviction  follows  unless  It  be 
rebutted,  the  necessity  of  adducing  evldenct 
then  devolves  on  the  accused. 
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The  drcnlt  court,  In  this  part  of  the  charge, 
was  dealing  with  the  intent  to  injure  and  de- 
fraud the  bank,  and  rightly  instructed  the 
Jury  that.  If  they  found  certain  facts,  such 
intent  was  necessarily  to  be  inferred  there- 
from. 

This  was  in  application  of  the  presumption 
that  a  person  intends  the  natural  and  prob- 
able consequences  of  acts 'intentionally  done, 
and  that  an  unlawful  act  Implies  an  unlawful 
intent.  1  Greenl.  Ey.  §  18;  3  Greenl.  Et.  §§ 
13,  14;  Jones,  Ev.  §  23;  Bish.  Cr.  Proc.  §§ 
1100,  1101;   and  cases  cited. 

The  circuit  court,  however,  told  the  Jury 
that  the  presumption  of  the  intent  to  injure 
and  defraud,  if  the  facts  were  found  as  stat- 
ed, was  not  conclusive,  but,  in  substance, 
that  its  strength  was  such  that  it  could  only 
be  overcome  by  evidence  that  created  a  rea- 
sonable doubt  of  its  correctness;  in  other 
words,  that,  as  the  presumption  put  the  in- 
tent beyond  reasonable  doubt,  it  must  pre- 
vail, unless  evidence  of  at  least  equivalent 
weight  were  adduced  to  the  contrary. 

The  question  of  the  particular  intent  was 
not  treated  as  a  question  of  law,  but  as  a 
question  to  be  submitted  to  the  Jury;  and, 
conceding  that  the  statement  of  the  court 
that  the  evidence  to  overcome  the  presump- 
tion most  be  sufficiently  strong  to  satisfy  the 
Jury  •'beyond  a  reasonable  doubt"  was  open 
to  objection  for  want  of  accuracy,  we  are  un- 
able to  perceive  that  this  could  have  tended 
to  prejudice  the  defendant,  when  the  charge 
is  considered  as  a  whole. 

For  the  jury  were  further  advised  that,  if 
they  found  the  facts  in  question,  which  were 
again  rehearsed,  then  the  necessary  inference 
waB  that  the  transaction  was  effected  *^ith 
Intent  to  injure  and  defraud  said  bank,  and 
such  Inference  can  only  be  overcome  by  evi- 
dence satisfactory  to  you  that  there  was  no 
such  intent";  that  "the  question  of  the  in- 
tent is  to  be  determined  by  the  facts  and  cir- 
cumstances, and  the  surroundings  at  the  time 
J  of  the  transaction";  that  ''the  intent  of  the 
*  defendant  at  the  time  he  committed  the  trans- 
action is  the  question  for  you  to  determine, 
and,  ip  arriving  at  a  conclusion  on  that  in- 
tent, you  will  carefully  weigh  all  of  the  testi- 
mony in  the  case";  that  the  presumption  of 
innocence  remains  with  the  defendant  until 
the  Jury  are  "satisfied  of  the  guilt  beyond  a 
reasonable  doubt";  and  that,  "if  you  are  sat- 
isfied, beyond  a  reasonable  doubt,  that  the 
transactions  as  charged  were  committed,  and 
at  the  time  he  committed  those  transactions 
he  had  an  intent  to  defraud  the  bank,  your 
verdict  will  be  one  of  guilty.  Unless  you  are 
satisfied,  beyond  a  reasonable  doubt,  that  he 
had  such  intent,  your  verdict  will  be  not 
guilty.'*  And  again:  "The  Jury  must  be  sat- 
isfied, beyond  a  reasonable  doubt,  as  regards 
the  guilt  of  the  accused,  before  they  can  find 
a  verdict  of  guilty.  By  a  'reasonable  doubt* 
la  not  meant  a  possible  doubt,  but  such  a 
doubt,  arising  from  the  evidence,  that  leaves 
the  minds  of  the  Jury  in  such  a  state  that 
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th^  cannot  say,  after  having  reviewed  all 
the  evidence,  that  they  have  an  abiding  con- 
viction, to  a  moral  certainty,  of  the  gollt  of 
the  accused." 

7.  That  the  court  erred  in  giving  to  the 
jury  the  following  instruction:  "The  de- 
fendant is  presumed  to  be  innocent  of  all  the 
charges  against  him  until  he  is  proven  guilty 
by  the  evidence  submitted  to  you.  This  pre- 
sumption remains  with  the  defendant  until 
such  time,  in  the  progress  of  the  case,  that 
you  are  satisfied  of  the  guilt  beyond  a  rea- 
sonable doubt,"— and  in  not  giving  the  fol- 
lowing instruction,  asked  by  defendant: 
"Every  man  is  presumed  to  be  innocent  until 
he  is  proved  guilty,  and  this  legal  presump- 
tion of  innocence  is  to  be  regarded  by  the 
Jury  in  this  case  as  matter  of  evidence,  to  the 
benefit  of  which  the  party  is  entitled.  This 
presumption  is  to  be  treated  by  you  as  evi- 
dence, giving  rise  to  resulting  proof,  to  the 
full  extent  of  its  legal  efficacy." 

The  court  is  not  bound  to  accept  the  lan- 
guage which  counsel  employ  in  framing  in* 
structlons,  nor  is  it  bound  to  repeat  instmc- 
tlons  already  given  in  different  language. 
Ayers  v.  Watson,  137  U.  S.  684,  11  Sup.  Ot. 
201;  Raihroad  Co.  v.  Ives,  144  U.  a  408,  12 
Sup.  Ct  679;  Coffin  v.  U.  S.,  162  U.  S.  672, 16 
Sup.  Ct  943.  The  Instruction  given  waag 
quite  correct,  and  substantially  covered* the* 
instruction  refused,  and  as  to  the  latter  the 
court  might  well  have  declined  to  give  it,  on 
the  ground  of  the  tendency  of  its  closing  sen- 
tence to  mislead. 

In  Coffin  V.  U.  S.,  156  U.  S.  432,  460,  15 
Sup.  Ct  394,  this  court,  in  discussing  the  dis- 
tinction between  the  presumption  of  inno- 
cence and  reasonable  doubt,  said:  ^'The  fact 
that  the  presumption  of  innocence  la  recog* 
nlzed  as  a  presumption  of  law  and  la  char- 
acterized by  the  civilians  aa  a  presumptio 
Juris,  demonstrates  that  it  is  evidence  in  fItTor 
of  the  accused.  For  in  all  systems  of  law 
legal  presumptions  are  treated  aa  evidence, 
giving  rise  to  resulting  proof,  to  the  full  ex- 
tent of  their  legal  efficacy."  But  in  that  case 
the  charge  of  the  court  was  thought  not  to 
have  given  due  effect  to  the  presumption  of 
innocence,  which  there  was  no  failure  in  this 
case  to  state,  and  the  giving  of  the  instruc- 
tion asked  would  have  tended  to  obscure 
what  had  already  been  made  plain. 

8.  That  the  court  erred  in  giving  the  fol- 
lowing instruction  on  behalf  of  the  govern- 
ment: 

"The  crime  of  making  false  entries  by  an 
officer  of  a  national  bank  with  the  intent  to 
defraud,  defined  in  the  Revised  Statutes  of 
the  United  States,  section  5209,  includes  any 
entry  on  the  books  of  the  bank  which  is  in- 
tentionally made  to  represent  what  la  not 
true  or  does  not  exist,  with  the  intent  either 
to  deceive  its  officers  or  to  defraud  the  as- 
sociation. The  crime  may  be  committed  per- 
sonally or  by  direction." 

The  exception  was  confined  to  the  forego- 
ing, but  the  instruction  thus  continuMj^Qlp 
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••Therefore  the  entry  of  a  slip  upon  the 
books  of  the  bank,  if  the  matter  contained  in 
that  deposit  slip  is  not  true,  is  a  false  entry. 
If  the  statement  made  upon  the  deposit  slips 
is  false,  the  entry  of  It  in  the  bank,  and  the 
books  of  the  bank,  is  false." 

And  in  refusing  to  give  the  following  in- 
structions asked  by  defendant: 

"The  making  of  a  false  entry  is  a  concrete 
offense,  which  is  not  committed  where  the 
transaction  entered  actually  took  place,  and 
is  entered  exactly  as  it  occurred." 
g  ''The  truthful  entry  of  a  transaction  char- 
*  ged  as  fraudulent^does  not  constitute  a  false 
entry,  within  the  meaning  of  the  statute." 

The  instruction  as  given  was  correct,  and 
in  accordance  with  the  rule  indicated  in  Cof- 
fin V.  U.  S.,  1G2  U.  S.  684,  16  Sup.  Ct  943. 
This  being  so,  no  error  was  committed  in 
declining  to  give  the  others. 

9.  That  the  court  erred  in  giving  the  fol- 
lowing instruction: 

••The  law  presumes  that  every  man  intends 
the  legitimate  consequence  of  his  own  acts. 
Wrongful  acts  knowingly  or  intentionally 
committed  can  neither  be  justified  nor  ex- 
cused on  the  ground  of  innocent  intent  The 
color  of  the  act  determines  the  complexion 
of  the  Intent.  The  Intent  to  injure  or  de- 
fraud Is  presumed  when  the  unlawful  act, 
which  results  in  loss  or  injury,  is  proved  to 
have  been  knowingly  committed.  It  is  a 
well-settled  rule,  which  the  law  applies  in 
both  criminal  and  civil  cases,  that  the  intent 
is  presumed  and  inferred  from  the  result  of 
the  action.  If,  therefore,  the  funds,  moneys, 
or  credits  of  the  First  National  Bank  of 
Ocala  are  shown  to  have  been  either  embez- 
zled or  willfully  misapplied  by  the  accused, 
and  converted  to  his  own  use,  whereby,  as 
a  necessary,  natural,  or  legitimate  conse- 
quence, the  association's  capital  was  re- 
duced, or  placed  beyond  the  control  of  the 
directors,  or  its  ability  to  meet  its  engage- 
ments or  obligations  or  to  continue  Its  busi- 
ness was  lessened  or  destroyed,  the  Intent  to 
injure  or  defraud  the  bank  may  be  pre- 
sumed." 

In  our  opinion  there  was  evidence  tending 
to  establish  a  state  of  case  Justifying  the  giv- 
ing of  this  instruction,  which  was  unexcep- 
tionable as  matter  of  law. 

10.  That  the  court  erred  in  refusing  to  give 
the  following  instruction,  requested  by  de- 
fendant: 

•'If  the  Jury  shall  find,  from  the  evidence, 
that  on  the  15th  day  of  April.  A.  D.  1895,  E. 
W.  Agnew,  upon  receipt  of  the  check  of  the 
Merchants'  National  Bank  of  Savannah  for 
$8,400,  used  that  check  and  the  proceeds  of 
it  for  the  payment  of  a  debt  of  the  First  Na- 
tional Bank  of  Ocala,  then  they  must  find 
upon  that  count  in  the  Indictment  that  he  did 
not  fraudulently  embezzle  or  misapply  the 
check,  or  the  proceeds  ot  it" 
g  The  first  count  of  the  indictment  charged 
vthat  Agnew, •knowing  his  personal  account 
with  the  bank  to  be  largely  overdrawn,  and 


that  he  was  largely  indebted  to  the  bank, 
caused  this  check  for  $3,400,  which  was  ths 
property  of  the  bank,  to  be  entered  to  his 
personal  credit  on  the  books  of  the  bank  and 
thereby  made  it  subject  to  his  disposal;  and, 
technically,  the  oHense  would  not  have  been, 
in  itself,  condoned  by  any  rightful  application 
which  he  may  have  made  of  that  particular 
amount  of  money.  And,  while  the  evidence 
showed  that  the  $3,400  was  received  from 
the  sale  of  stocks  belonging  to  the  bank, 
it  also  showed  that  Agnew  never  charged 
himself  with  the  $3,400  and  credited  stock 
account,  nor  paid  in  that  sum  and  made  that 
credit  but  that,  when  the  bank  failed,  the 
$3,400  still  stood  as  applied  on  Agnew's 
credit,  and  still  remained  an  asset  in  the 
stock  account  Such  explanation  ae  was  at- 
tempted was  so  unsatisfactory  that  we  do 
not  think  the  refusal  of  the  Instruction  con- 
stitutes reversible  error. 

11.  That  the  court  erred  hi  not  giving  the  fol- 
lowing instruction,  asked  for  by  defendant: 

•That  the  written  guaranty  introduced  and 
filed  in  evidence,  signed  by  E.  W.  Agnew,  and 
conditioned  for  the  payment  of  the  Interest  and 
principal  of  the  bonds  of  the  Globe  Phosphate 
Mining  (Company  was  upoix  its  face  a  good^ 
legal,  and  sufficient  guaranty;  and  that,  if  the 
Jury  sAiall  find,  from  the  evidence,  that  at  the 
time  of  the  delivery  by  E.  W.  Agnew  to  the 
cashier  of  the  First  National  Bank  of  Ocala  of 
the  bonds  of  the  Globe  Pho^hate  Miniug  Com- 
pany in  controversy,  he  also  delivered  the 
guaranty  which  has  been  introduced  In  evi- 
dence, and  they  shall  further  find,  from  the 
evidence,  that  at  the  time  said  guaranty  waa 
signed  and  delivered  that  E.  W.  Agnew,  the 
defendant,  was  solvent  and  thorou^bly  able  to 
respond  to  the  obligation,  and  that  he  signed 
and  delivered  the  guaranty  with  the  knowledge 
of  his  solvency,  and  with  intent  to  pay  the 
same  when  demand  was  made  iQ)on  him  for 
payment,  then  the  Jury  may  find,  from  the  evi- 
dence, that  the  defendant  did  not  invest  or  mi8> 
apply  the  money  arising  from  the  sale  of  the 
said  bonds,  with  intent  to  defraud  the  associa- 
tion, or  any  one  dse." 

The  phosphate  bonds  were  put  in  evidence  m 
and  the  record*should  have  contained  a  copy? 
of  at  least  one  of  them,  but  it  does  not  and 
instead  there  is  a  brief  statement  that  they 
were  bonds  of  ••the  Globe  Phosphate  Mining  & 
Manufacturing  Company,  Citrus  county,  Flori- 
da, each  of  the  value  of  one  thousand  ddlars^ 
payable  in  gold  coin  of  the  United  States,  In 
ten  years  from  date,  or  on  call,  at  or  after  the 
expiration  of  two  years  from  date,  drawing  in- 
terest at  8  per  cent  semiannually,  in  gold  coin, 
payable  on  the  15th  day  of  December  and  June 
in  each  year,  according  to  tenor  of  coupons  at- 
tached, upon  presentation  and  surrender  of  said 
CimpoDH,  respectively;  default  in  payment  of 
cc-tipons,  aad  contluulng  default  for  two  months, 
the  whole  becomes  due;  all  bearing  even  date, 
and  of  the  same  tenor  and  same  term  (ten 
years),  executed  in  pursuajice  of  vote  of  the 
stockholdei's  and  board  of  directors,  secured  by 
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fint  mortga^B  bond  upon  all  property*  o^  even 
date,  present  and  future,  acquired  by  the  ccnn- 
paoy,  the  right  to  redeem  after  two  years  be- 
ing QptioDAl  with  the  company;  aaid  bonds 
dated  llth  December,  18^,  and  signed  by  John 
A.  Bishop  and  Herbert  A.  Bishop;  the  original 
having  been  withdrawn  by  order  of  the  court, 
to  be  returned  to  the  receiver  of  the  First  Na- 
tional Bank  of  OcaJa." 
Agnew's  guaranty  was  In  these  words: 
"Know  aU  nten  by  these  presents,  that  tar 
and  in  consideration  of  the  sum  of  (^)  five  dol- 
lars cash,  in  hand  paid  by  the  First  National 
Bank  of  Ocala,  and  for  other  good  and  valuable 
consideration,  I  hereby  guaranty  to  the  said 
bank  the  payment  on  demand  of  both  principal 
and  Interest  of  fifteen  (15)  bonds  of  the  Globe 
Phosphate  Mining. &  Manufacturing  Ck)mpany, 
numbered  from  one  (1)  to  five  («S),  both  in- 
dusive;  eleven  (11)  to  fljEteen  (15),  both  in- 
clusive, and  twenty-one  (^1)  to  twenty-five  (25), 
both  inclusive,  for  one  thousand  ($1,(X)0)  dol- 
lars each,— total,  fifteen  thousand  ($15,000)  dol- 
lars,—and  bearing  interest  at  the  rate  of  eight 
(3  i)  per  cent,  per  ajonuuL  It  is  agreed  and 
understood  that  I  hereby  gaaniAty  the  payment 
of  the  principal  of  diese  bonds,  payable  on  de- 
mand, with  accrued  interest 

**This  agreement  and  contract  Is  to  be  bind- 
ing on  me^  my  heirs,  executors*  administrators,  • 
Sot  assigns. 

•  *  "Bonds  of  the  Globe  Phosphate  Mhiing  & 

Manu£acturlng  Company,  Noa.  31,  33*  35,  37, 

3D,  41,  43,  45,  47,  49.  61,  53,  65,  67,  59,  61, 

63,  65,  67,  69,  71,  73,  76,  77,  and  79  are  to  be 

included  hi  the  above  guaranty,  and  I  hereby 

guaranty  principal  and  intesest  on  all  of  the 

above-described  bonds**' 

.  The  evidence  was  to  the  effect  that  Ave  Globe 

Phosphate  bonds,  numbered  from  1  to  6  were 

purchased  by  Agnew  for  the  bank  at  50  cents 

ou  the  dollar,  and  credited  at  par.    But  Agnew 

testiiied  that  he  purchased  them  for  himself. 

It  also  appeared  that  two  lots  of  Globe  Phosr 

pbate  bonds,  of  $10,000  each,  were  purchased 

at  25  cents  on  the  dollar,  and  that  Agnew  was 

credited  on  his  personal  account  with  $10,000, 

in  each  instance,  and  the  bonds  placed  in  the 

assets  of  the  bonk,  and  that  the  bonds  were 

subsequently  sent  away  to  be  used  as  collateral 

sscoi1ty»  and  the  guaranty  forwarded  to  be  put 

with  them.    The  evidence  further  tended  to 

show  that  the  bonds  were  of  little,  if  any,  value, 

and  that  Mr.  Agnew's  financial  condition  was 

soch  as  to  place  his  goaranly  in  the  same  cate- 

gfxy.    And  although  Agnew  testified  on  his  own 

behalf,  he  did  not  refer  to  the  subject  of  the 

C^naranty,  or  his  intentions  and  ability  in  regard 

to  it  while  it  appeared  that  the  credits  of  these 

Ixmds  were  never  consented  to  nor  authorized 

at  any  meeting  of  the  directors  or  stockholders. 

The  bonds  were  payable  in  ten  years,  with 

an  option  to  the  company  to  pay  after  two 

jrears,  it  being  also  provided  that,  for  default 

in    payment  of  biterest,   which  was  payable 

aemlannually,    continuing    two    months,    the 

^v-liole  mig^t  become  due.    If  the  i»esident  of 

tlBe  bank  received  a  personal  credit. of  $20»000. 


for  these  bonds,  under  the  drcomstances  dis- 
closed, the  court  was  not  required  to  histmct, 
as  requested,  that,  from  his  guaranty  that  the 
bonds  and  Interest  should  be  paid,  the  Jury 
might  find  that  there  was  no  intent  to  injure 
and  defraud  the  bank  in  the  transaction. 

The  true  view  of  this  branch  of  the  case 
was  fairly  covered  by  the  charge  of  the 
court  as  follows:  "There  is  testimony  tend- 
ing to  show  that  the  defendant,  at  the  time 
he  was  thus  depositing  the  bonds,  gave  a 
guaranty  that  the  bonds  were  good,  and  that 
he  would  guaranty  the  payment  of  princi-g 
pal*  and  hiteresL  You  can  take  that  into* 
consideration,  and  such  guaranty  can  only  be 
considered  as  determining  the  value  oi  those 
bonds  at  that  time,  and  the  Intent  of  the  party 
in  such  transaction.  *  *  *  As  I  say  again, 
gentlemen,  the  only  difficult  question  for  you 
to  determine  is  the  intent  of  the  accused*  The 
question  of  the  intent  is  to  be  determined  by 
the  facts  and  drcumstanees,  and  the  surround- 
ings at  the  time  of  the  transaction;  but,  gen- 
tlemen, the  law  presumes  that  every  party  who 
in  any  way  attempts  anything  by  any  guaranty, 
or  anything  of  that  khid,  which  is  dependent 
upon  future  successful  operations,  takes  the 
risk  of  the  success,  and  that  If  a  person  com- 
mits an  offense  with  the  intent  of  temporarily 
Injuring  or  defrauding  anotiier  party  or  a  bank- 
ing institution,  although  it  nuy  he  his  iat&ai 
at  the  time  to  finally  recompense  or  prevent 
any  hijury  resulting  from  such  act,  he  is  not 
protected  by  such  intent  to  finally  correct  the 
temporary  wrong  deed;  or,  in  this  case,  if  yon 
are  satisAed  that,  at  the  time  he  placed  those 
bonds  there,  he  knew  that  they  were  worthlesa 
or  of  a  very  small  value,  and  had  a  large  value 
charged  to  the  bank,  and  placed  to  his  account, 
—if  he  did  tbat  with  the  Intent,  for  the  time 
being,  to  injure  the  bank,  and  take  a  wrongful 
advantage  of  the  credit  of  the  bank,  no  matter 
if  at  that  time  he  had  an  intent  to  in  the  fu- 
ture remedy  any  injury  that  might  come  to 
the  bank,  It  would  not  protect  him,  in  your 
finding,  or  from  your  finding,  what  the  Intent 
was  at  that  time.** 

We  have  carefully  explored  the  evidence,  and 
considered  the  errors  assigned,  whether  pressed 
in  argument  or  not,  and  have  been  unable  to 
discover  any  adequate  ground  for  the  reversal 
of  the  Judgment. 

Judgment  aflElrmed. 


a65  U.  S.  1) 
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(January  4,  1897.) 

No.  105. 

CoxsTiTUTiONAL  Law— A.CT  Mo.  Makch  81, 1887— > 

Railroad  Companifs— Liability  for  Propbr- 

TT  Destkotkd  bt  Fikb  from  Looomotivjib. 

1.  Act  Mo.  March  81,  1887,  making  railroad 
companies  iiable  for  i^roperty  destroyed  by  fire 
coiumimicated  by  their  locomotives,  and  giving 
them  an  insurable  interest  in  the  property  along 
their  roads,  is  not  in  excess  of  the  powers,  fl> 
the  legislature.  igitizedTby  •  jiC 
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2.  Such  a  statute  does  not  operate  to  depriTe 
railroad  companies  of  prc^^erty  without  dae 
process  of  law. 

3.  Nor  does  it  impair  the  obligation  of  the  eon- 
tract  between  sacb  companies  and  the  state,  hj 
which  they  are  impliedly  permitted  to  use  fire  in 
the  operation  of  their  roads. 

4.  A  statute  making  each  company  owning  or 
operating  a  railroad  within  the  state  liable  for 
property  destroyed  by  fire  from  its  locomotiyes 
does  not  deny  to  such  companies  the  equal  pro- 
tection of  the  laws. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  was  an  action  brought  in  an  inferior 
court  of  the  state  of  Missouri,  by  an  owner 
of  land  in  St  Louis  county,  against  a  rail- 
road corporation  organized  under  the  laws  of 
the  state,  and  owning  and  operating  with 
locomotive  engines  a  line  of  railway  adjoin- 
ing the  plaintiff's  land,  to  recover  damages 
for  the  destruction  of  the  plaintiff's  dwelling 
•  house,  barn,*  out-buildings,  shrubbery,  and 
personal  property  upon  that  land,  by  fire 
communicated  from  one  of  those  engines,  on 
August  9,  1887. 

The  petition  contained  two  counts,— the 
first  of  which  alleged  negligence  on  Uie  part 
of  the  defendant,  and  the  second  did  not,  bnt 
was  founded  on  the  statute  of  Missouri  of 
March  31,  1887,  by  which  "each  railroad  cor- 
poration, owning  or  operating  a  railroad  in 
this  state,  shall  be  responsible  In  damages  to 
every  person  and  corporation  whose  property 
may  be  injured  or  destroyed  by  fire  commu- 
nicated, directly  or  indirectly,  by  locomotive 
engines  in  use  upon  the  railroad  owned  or 
operated  by  such  railroad  corporation;  and 
each  such  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  upon  the 
route  of  the  railroad  owned  or  operated  by 
it  and  may  procure  insurance  thereon  in  its 
own  behalf,  for  its  protection  against  such 
damages.*'  Laws  1887,  p.  101;  Rev.  St  1889, 
{  2615. 

The  answer,  among  other  defenses,  set  up 
that  the  statute  violated  the  constitution  of 
the  United  States,  by  depriving  the  defend- 
ant of  its  property  without  due  process  of 
law,  and  by  denying  to  it  the  equal  protec- 
tion of  the  laws,  and  by  impairing  the  obliga- 
tion of  the  contract  made  between  it  and  the 
state,  "by  the  terms  and  provisions  of  which 
it  was  impliedly  agreed  that  said  defendant 
might  and  could  use  Aire  for  the  purpose  of 
generating  steam  to  propel  said  locomotive 
engines  and  cars  attached  thereto,  and  be  re- 
sponsible only  for  the  negligent  and  careless 
use  thereof." 

The  defendant  was  incorporated  September 
10,  1875,  under  the  general  laws  of  the  state, 
which  authorized  railroad  corporations  to  be 
formed  by  voluntary  articles  of  association 
filed  in  the  office  of  the  secretary  of  state, 
and  to  lay  out  and  construct  their  railroad, 
to  talce  lands  for  the  purpose,  and  "to  take 
and  convey  persons  and  property  on  their 
railroad  by  the  power  or  force  of  steam,  or 
of  animals,  or  by  any  mechanical  power,  and 
to  receive  compensation  therefor."     Gen.  St 


c  e3,  H  1«  S;   B«T.  8t  1888,  H  85fi^ 
2543. 

At  the  trial  the  plaintiff  introduced  erl-i^ 
dence  tending  to*8upport  the  allegations  of* 
the  petition;  and  the  court,  at  his  request,  in- 
structed the  Jury  that  "if  they  believe,  from 
the  evidence,  that  during  the  month  of  Au- 
gust, 1887,  plaintiff  was  the  owner  of  tlM 
land  in  the  petition  described,  and  defendant 
was  the  owner  or  operating  a  railroad  adjoin- 
ing said  land,  having  locomotive  engines  in  use 
upon  said  road,  and  that  on  August  9,  1887* 
fire  was  communicated  from  a  locomotlTe 
engine  then  in  use  upon  the  railroad  owned 
or  operated  by  defendant  to  plaintiff's  pn^ 
erty  on  his  said  land,  and  thereby  the  build- 
ings and  other  property  in  the  petition  men- 
tioned, or  any  of  it,  were  destroyed,  tlMn 
the  Jury  will  find  for  the  plaintiff." 

The  court  refused  to  give  to  the  Jury  tlM 
following  instruction,  requested  by  the  de- 
fendant: "Though  the  Jury  may  believe^ 
from  the  evidence,  that  fire  was  communicat- 
ed from  a  locomotive  engine  in  use  on  de- 
fendant's railroad  to  plaintiff's  property,  as 
charged  in  the  second  count  of  plaintiff's  pe- 
tition, yet  that  fact  is  only  prima  fade  evi- 
dence of  negligence  on  the  part  of  defendant, 
and,  unless  the  Jury  believe,  from  the  whole 
evidence  in  the  case,  that  said  fire  was  ettber 
negligently  set  out  by  defendant,  or  was 
communicated  to  plaintiff's  property  by  rea^ 
son  of  defendant's  negligence,  the  plaintiff 
cannot  recover.** 

The  defendant  excepted  to  the  instruction 
given,  as  well  as  to  the  refusal  to  Instruct  as 
requested,  and,  after  verdict  and  Judgment 
for  the  plaintiff,  appealed  to  the  supreme 
court  of  the  state,  which  held  the  statute  to 
be  constitutional,  and  affirmed  the  Judgment 
121  Mo.  298,  24  S.  W.  691«  The  defendant 
sued  out  this  writ  of  error. 

D.  D.  Duncan  and  JU  F.  Parker,  for  plaintiff 
in  error.  Percy  Werner  and  Garland  Pollard, 
for  defendant  in  error. 


*  Mr.  Justice  GRAY,  after  stating  the 
delivered  the  opinion  of  the  court 

The  only  question  presented  by  the  reoonl, 
of  which  this  court  has  Jurisdiction,  is  wtaeth^ 
er  there  is  anything  inconsistent  with  the 
constitution  of  the  United  States  in  the  stat- 
ute of  Missouri  of  March  31,  1887,  by  which 
every  railroad  corporation  owning  or  operas 
lug  a  railroad  in  the  state  is  made  reepcmsl- 
ble  in  damages  for  property  of  any  perscna  In- 
jured or  destroyed  by  fire  communicated  bj 
its  locomotive  engines,  and  is  declared  to 
have  an  insurable  interest  in  property  along 
its  route,  and  authorized  to  insure  such  prop- 
erty for  its  protection  against  such  damageHi 

It  lias  been  strenuously  argued,  in  behalf 
of  the  plaintiff  in  error,  that  this  statute  is 
an  arbitrary,  unreasonahle,  and  unconstitu- 
tional exercise  of  legislative  power,  Imposing 
an  absolute  and  onerous  liabllily  for  the  con- 
sequences of  doing  a  lawful  act,  and  of  con- 
ducting a  lawful  business  in  a  lawful  and 
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earefnl  manner,  and  fliat  the  statute  violates 
the  constitution  of  the  United  States,  by  de- 
priving the  railroad  company  of  its  property 
without  due  process  of  law,  by  denying  to  it 
the  equal  protection  of  the  laws,  and  by  im- 
pairing the  obligation  of  the  contract  previ- 
ously made  between  It  and  the  state  by  Its 
incorporation  under  general  laws  authorizing 
it  to  convey  passengers  and  freight  over  Its 
railroad  by  the  use  of  locomotive  engines. 

The  argument  that  this  statute  is  in  excess 
of  the  power  of  the  legislature  may  be  the 
most  satisfactorily  met  by  first  tracing  the 
history  of  the  law  regarding  the  liability  of 
persons  for  fire  originating  on  their  own 
premises  and  spreading  to  the  property  of 
others. 

At  common  law,  every  man  appears  to 
have  been  obliged,  by  the  custom  of  the 
realm,  to  keep  his  fire  safe,  so  that  it  should 
not  injure  his  neighbor,  and  to  have  been 
pliable  to  an  action  if  a  Are,  lighted  in  his 
•own  house,  or  upon  his  land,  l^the  act  of 
himself,  or  of  his  servants  or  guests,  burned 
the  house  or  property  of  his  neighbor,  un- 
less its  spreading  to  his  neighbor's  property 
was  caused  by  a  violent  tempest  or  other  in- 
evitable accident  which  he  could  not  have 
foreseen.  Thlming,  C.  J.,  and  Markhnm,  J., 
in  Beaulleu  v.  Finglam,  Y.  B.  2  Hen.  IV.  p. 
18;  Anon.,  Cro.  BUz.  10;  1  RoUe.  Abr.  1,  "Ac- 
tion Bur  Case,"  B;  1  D'Anv.  Abr.  "Actions," 
B;  Turberville  v.  Stamp  (1098)  Oomyns,  32, 
1  Saik.  13;  Holt,  9;  1  Ld.  Raym.  264;  12 
Mod.  152;  Ck)m.  Dig.  "Action  upon  the  Case 
for  Negligence."  A,  6;  1  Vln.  Abr.  215,  216; 
1  Bac  Abr.  "Action  on  the  Case,"  F  (Am. 
Bd.  1852)  p.  122;  Canteia>ury  v.  Attorney 
General.  1  Phil.  Ch.  306,  310-319;  FiUlter  v. 
Phippard,  11  Q.  B.  347,  354;  Furlong  v.  Car- 
roll. 7  Ont.  App.  145,  159. 

Ilie  common-law  liability  in  case  of  ordi- 
nary accident,  without  proof  of  negligence, 
was  impliedly  recognized  in  the  statute  of 
Anne,  passed  within  10  years  after  the  deci- 
sion in  Turberville  v.  Stamp,  above  cited,  and 
providing  that  "no  action,  suit  or  process 
whatsoever  shall  be  had,  maintained  or  pros- 
ecuted against  auy  person  in  whose  house  or 
chamber  any  fire  shall  accidentally  begin,  or 
auy  recompense  be  made  by  such  person  for 
any  damage  suffered  or  occasioned  thereby; 
any  law  or  usage  or  custom  to  the  contrary 
notwithstanding."  St  6  Anne  (1707)  c.  31 
[."iS]  I  7;  8  Statutes  of  the  Realm.  795;  St 
10  Aane  (1711)  c.  14  [24]  §  1;  9  Statutes  of 
tlie  Realm,  684.  By  the  statute  of  14  Geo. 
III.  (1774)  c.  78,  §  86.  the  statute  of  Anne 
was  extended  to  "any  person  in  whose  house, 
cbaraber.  stable,  barn  or  other  building,  or  on 
whose  estate,  any  fire  shall  accidentally  be- 
gin." 

In  modern  tiroes.  In  England,  the  strict  rule 
of  the  common  law  as  to  civil  liability  in 
damages  for  fire  originating  on  one's  own 
land,  and  spreading  to  property  of  another, 
has  been  recognized  as  still  existing,  except 
%o  far  as  clearly  altered  by  statute. 


In  Bex  V.  Pease  (1832)  4  Ban.  ft  AdoL  30, 
1  Nev.  &  Man.  600,  a  corporation  azpresaly 
authorized  by  act  of  parliament  to  establish 
a  railway  between  certain  points,  and  to  use 
locomotive  engines  thereon,  was  held  not  to^ 
be  liable  to^an  indictment  for  a  nuisance  hy 
frightening  horses  traveling  upon  a  highway 
parallel  to  the  railroad. 

In  Aldrldge  v.  Railway  Co.  (1841)  8  Man. 
&  G.  515,  4  Scott,  N.  R.  166,  which  was  a& 
action  against  a  railway  corporation  created 
by  similar  acts  of  parliament  to  recover  dam- 
ages for  property  destroyed  by  fire  kindled  I9 
sparks  from  a  locomotive  engine,  it  was  ar- 
gued for  the  plaintiff  that  by  the  commoft 
law  a  civil  action  for  damages  could  be  sru^ 
tained  by  proof  of  injury,  without  evidence 
of  negligence.  See  Broom,  Leg.  Max.  (5th 
Ed.)  366,  367;  Holmes,  Com.  Law,  85-^8. 
But  the  court  held  that  the  corporation  could 
not  be  held  liable,  unless  negligent  In  Pig- 
got  V.  Railway  Ck).  a846)  3  C.  B.  229,  the 
same  rule  was  recognized,  although  the  fact 
of  the  property  having  been  fired  by  sparks 
from  the  engine  was  held  sufficient  proof  of 
negligence. 

In  the  course  of  the  argument  in  Blyth  r. 
Waterworks  Co.  a856)  11  Bxcb.  781,  TtSB, 
Baron  Martin  said:  "I  held,  hi  a  case  tried 
at  Liverpool,  hi  1853,  that  if  locomotives  are 
sent  through  the  country  emitting  sparks,  the 
persons  doing  so  incur  all  the  responsibilities 
of  insurers,— -that  th^  were  liable  for  all  the 
consequences." 

In  Vaughan  v.  Railway  Co.  (1868)  3  HurL 
&  N.  743,  the  court  of  exchequer  held  that  a 
railway  company,  expressly  authorlased  by  Its 
charter  to  use  locomotive  engines  on  its  rail- 
way, was  responsible  for  damages  caused  to 
property  by  fire  communicated  from  such  en- 
gines, although  it  had  taken  every  precaution 
in  its  power  to  prevent  the  Injury.  But  the 
Judgment  was  reversed  in  the  exchequer 
chamber,  and  Lord  Chief  Justice  Cockbum 
said:  ''Although  it  may  be  true  that,  if  a 
person  keeps  an  animal  of  known  dangerous 
propensities,  or  a  dangerous  instrument,  he 
will  be  responsible  to  those  who  are  thereby 
injured,  Independently  of  any  negligence  in 
the  mode  of  dealing  with  the  animal,  or  using 
the  Instrument,  yet,  when  the  legislature  has 
sanctioned  and  authorized  the  use  of  a  par- 
ticular thing,  and  it  is  used  for  the  purpose 
for  which  it  was  authorized,  and  every  pre- 
caution has  been  used  to  prevent  injury,  the^ 
sanction  of  the  legislaturs^carries  with  it  this* 
consequence,  that  If  damage  results  ttcm  the 
use  of  such  thing  Independently  of  negli- 
gence, the  party  using  it  is  not  responsible." 
5  Hurl.  &  N.  (1860)  679,  685. 

The  final  decision  in  that  case  has  since 
been  considered  in  England  as  establishing 
that  a  railway  company  which  by  act  of  par- 
liament has  been  expressly  authorized  to  use 
locomotive  engines  upon  its  railway,  with- 
out being  declared  to  be  responsible  for  fires 
communicated  from  those  engines,  is  not  in 
the  absence  of  negligence  on  its  part,  liable 
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for  damages  eamed  by  sucli  Area.  Preman- 
tte  T.  RaUway  Co.  (1861)  10  C.  B.  (N.  S.)  89; 
Railway  Co.  t.  Brand  (1889)  L.  R.  4  H.  L. 
171;  Smith  v.  RaUway  Co.  (1870)  L.  R.  6  O. 
P.  14,  21,  22;  Railway  Co.  v.  Tniman  (1885) 
11  App.  Cas.  45. 

On  the  other  hand,  a  railway  company, 
chartered  by  act  of  parliament  In  1832  to 
make  and  maintain  a  "railway  or  tramroad 
for  the  passage  of  wagons,  engines  and  other 
carriages"  for  the  purpose  of  conveying  coals 
and  other  minerals,  and  neither  expressly  au- 
thorized nor  prohibited  to  use  locomotive  en- 
gines, was  held  liable  for  damages  by  sparks 
from  such  an  engine,  although  proved  to 
have  taken  aU  reasonable  precautions  to  pre- 
vent the  emission  of  sparks;  Mr.  Justice 
Blackburn  saying  that  "the  defendants  were 
using  a  locomotive  engine  with  no  express 
parliamentary  i>owers  making  lawful  that 
use,  and  they  are  therefore,  at  common  law, 
bound  to  keep  the  engines  from  doing  injury, 
and,  if  the  sparks  escape  and  cause  damage, 
the  defendants  are  liable  for  the  consequen- 
ces, though  no  actual  negligence  be  shown  on 
their  part,"  and  that,  in  order  to  bring  them 
within  the  decision  in  Vaughan  v.  Railway 
Co.,  above  cited,  *it  is  essential  to  show  that 
their  act  authorized  the  use  of  locomotive  en- 
gines, and  It  is  not  enough  to  show  that  it 
authorized  the  making  and  using  of  a  rail- 
way, and  that  there  are  no  words  either 
prohibiting  the  use  of  locomotives  or  showing 
that  the  legislature  meant  to  prohibit  the 
use."  Jones  v.  Railway  Co.  (1868)  L.  R.  8 
Q.  B.  733. 
^  So  where  acts  of  parliament,  authorizing 
*  and  regulating*the  use  of  locomotive  engines 
on  turnpike  and  other  roads,  provided  that 
nothing  in  the  acts  contained  should  be  con- 
strued as  authorizing  any  person  to  use  upon 
the  highway  a  locomotive  engine  so  con- 
structed or  used  as  to  cause  a  public  or  pri- 
vate nuisance,  and  that  every  person  so  us- 
ing such  an  engine  should  be  liable  to  an  ac- 
tion for  such  use,  when  such  an  action  could 
have  been  maintained  before  the  passage  of 
the  acts,  the  court  of  appeal  held  that  a  man 
who  used  upon  a  public  highway  a  locomo- 
tive engine  constructed  in  conformity  with 
the  provisions  of  the  acts,  and  managed  and 
conducted  with  all  reasonable  care  and  with- 
out negligence,  was  liable  for  a  destruction  of 
property  on  land  adjoining  the  highway  by 
sparks  proceeding  from  his  engine;  Lord 
Justice  Bramwell  saying:  "The  passing  of 
the  engine  along  the  road  Is  confessedly  dan- 
gerous. Inasmuch  as  sparks  cannot  be  pre- 
vented from  flying  from  it.  It  is  conceded 
that,  at  common  law,  an  action  may  be  main- 
tained for  the  iDjui'y  suffered  by  the  plain- 
tiffs. The  locomotive  acts  are  relied  upon  as 
affording  a  defense;  but,  Instead  of  helping 
the  defendant,  they  show,  not  only  that  an 
action  would  have  been  maintainable  at  com- 
mon law,  but  also  that  the  right  to  sue  for 
an  Injury  is  carefully  preserved.  It  is  just 
and  reasonable  that,  if  a  person  uses  a  dan- 


gerous machine,  he  should  pay  for  the  dam- 
age which  it  occasions.  If  the  reward  which 
he  gains  for  the  use  of  the  machine  will  not 
pay  for  the  damage,  it  is  mischievous  to  the 
public,  and  ought  to  be  suppressed,  for  the 
loss  ought  not  to  be  borne  by  the  community 
or  the  injured  person.  If  the  use  of  the  ma- 
chine is  profitable,  the  owner  ought  to  pay 
compensation  for  the  damage."  Powell  v. 
Fall  (1880)  5  Q.  B.  Dlv.  597.  * 

•  In  this  country,  the  strict  rule  of  the  com-I*" 
mon  law  of  England  as  to  liability  for  acci- 
dental fires  has  not  been  generally  adopted; 
but  the  matter  has  been  regulated,  in  many 
states,  by  statute.  Clark  v.  Foot,  8  Johns. 
329;  Bachelder  v.  Heagan,  18  Me.  32;  Tour- 
tellot  V.  Rosebrook,  11  Mete.  (Mass.)  460; 
Finley  v.  Langston,  12  Mo.  120;  Miller  v. 
Martin,  16  Mo.  508;  Catron  v.  Nichols,  81  Mo. 
80;  Cooley,  Torts,  14,  590-592;  1  Thomp. 
Neg.  148-150. 

In  the  colony  of  Massachusetts,  from  the 
first  settlement,  it  was  an  object  of  legisla- 
tion, "for  the  preservation  of  houses,  hay, 
boards,  timber,  etc."  1  Mass.  Col.  Rec.  (1631) 
90;  (1639)  281;  3  Mass.  Col.  Rec.  (16i6)  102. 
In  1660,  or  earlier,  it  was  enacted  that  •*who- 
ever  shall  kindle  any  fires  in  the  woods,  or 
grounds  lying  in  common,  or  inclosed,  so  as 
the  same  shall  run  into  corn  grounds  or  In- 
closures,"  at  certain  seasons,  should  "pay  all 
damages,  and  half  so  much  for  a  fine:  ♦  •  • 
Provided  that  any  man  may  kindle  fire  in  his 
own  ground  so  as  no  damage  come  thereby 
either  to  the  country  or  to  any  particular 
person."  Mass.  CoL  Laws  1660,  p.  31;  Id. 
1672,  p.  51. 

Soon  after  the  Introduction  of  railroads  in- 
to the  United  States,  the  legislature  of  the 
state  of  Massachusetts,  by  St  1837,  c  226, 
provided  that  a  railroad  corporation  should 
be  held  responsible  in  damages  for  any  in- 
jury done  to  buildings  or  other  property  of 
others  by  fire  communicated  from  its  locomo- 
tive engines,  "unless  the  said  corporation 
shall  show  that  they  have  used  all  due  cau- 
tion and  diligence,  and  employed  suitable  ex- 
pedients to  prevent  such  injury,"  and  that 
any  railroad  corporation  sholild  have  an  in- 
surable interest  in  property  along  its  route 
for  which  it  might  be  so  held  responsible  in 
damages,  and  might  procure  insurance  there- 
on in  its  own  behalf. 

Three  years  later,  that  statute  was  repealed, 
and  was  re-enacted  with  the  omission  of  the 
clause  above  quoted,  thus  making  the  liability 
of  the  railroad  corporation  absolute,  and  not 
dependent  upon  negligence  on  its  part.  And 
ihe  statute  in  this  form,  with  merely  verbai 
changes,  has  been  continued  in  force  by  succes- 
sive re-enactments.  St.  18i0,  c.  85;  Gen.  St 
1800,  c.  63,  S  101;  St.  1874,  c  372,  §  106;  PuU 
St.  1882,  c.  112,  S  214. 

In  the  first  reported  case  under  this  statute, 
it  was  held  by  the  supreme  judicial  court  of 
Massachusetts  that  the  liability  of  the  rail- 
road company  was  not  restricted  to  a  building 
by  the  side  of  its  road,  which  the  veiy  partides 
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oC  fin  emanating  Cram  the  engines  fell  upon 
and  kindled  a  flame  in,  but  extended  to  a  build- 
ing across  a  street,  set  on  fire  bj  spaiks  wafted 
S  by  the  wind  from  the  first  building  while  it 
*  was  burning;  and^Chief  Justice  Sbaw,  in  deliy- 
erlng  Judgment,  said:  "We  consider  this  to  be 
a  statute  purely  remedial,  and  not  penal.  Rail- 
road companies  acquire  large  profits  by  their 
business.  But  their  business  is  of  such  a  na- 
ture as  necessarily  to  expose  the  property  of 
others  to  danger,  and  yet,  on  account  of  the 
great  acconmiodation  and  advantage  to  the  pub- 
lic, companies  are  authorized  by  law  to  main- 
tain them^  dangerous  though  they  are;  and  so 
they  cannot  be  regarded  as  a  nuisance.  The 
manifest  Intent  and  design  of  this  statute,  we 
think,  and  its  legal  effect,  are,  upon  the  consid- 
erations stated,  to  afford  some  indemnity 
against  this  risk  to  those  who  are  exposed  to  it» 
and  to  throw  the  responsibility  upon  those  who 
are  thus  authorized  to  use  a  somewhat  danger- 
ous apparatus,  and  who  realize  a  profit  from 
it"  Hart  y.  Ralkoad  Corp.  (1847)  13  Mete 
<Ma88.)  99. 

Two  years  afterwards,  the  same  court  adjudg- 
ed that  the  statute  applied  to  railroad  companies 
incorporated  before  its  passage,  and  that  it  ex- 
tended as  well  to  estates  a  part  of  which  bad 
been  conyeyed  by  the  owner,  as  to  those  of 
which  a  part  had  been  taken  by  law,  for  the 
pmrpoees  of  a  railroad;  and  Mr.  Justice  Dewey, 
In  dellTenng  Judgment,  said:  "We  can  per- 
i^tve  no  sound  distinction  between  the  cases 
supposed.  Each  of  these  modes  for  acquiring 
the  necessary  real  estate  for  the  purpose  of  a 
raUroad  is  authorized  both  by  the  geneial 
lAws  and  by  the  acts  creating  tallroad  corpo- 
latioiM.  In  each,  the  landowner  la  suppos- 
ed to  receive  fall  satisfaction  for  all  the  in- 
Jtvies  necessarily  resulting  from  the  use  of 
the  same  for  a  railroad.  But,  with  the  use 
of  locomotive  engines,  greater  hazard  to  con- 
tiguous buildings  and  property  owned  by  the 
adjacent  landowners  may  arise  than  waa  origi- 
nally contemplated,  or  ought  to  be  left  to  the 
ordinary  common-law  remedies.  We  consider 
this  provision  of  St.  1840,  c  85,  as  one  of  those 
general  pemedial  acts  passed  for  the  more  ef- 
fectual protection  of  property  against  the  hazr 
ards  to  which  it  has  become  subject  by  the  in- 
troduction of  the  locomotive  engine.  The  right 
to  use  the  parcel  of  land  appropriated  to  a  rail- 
road does  not  deprive  the  legislature  of  the  pow- 
er to  enact  such  regulations,  and  impose  such 
^  liabilities  for  injuries  suffered  from  the  mode 
^  of  using  the  road  as  the  occasion  and^drcum- 
stances  may  reasonably  Justify."  Lyman  v. 
KaUroud  Corp.  (1849)  4  Cush.  288. 

The  same  statute  was  held  to  cover  personal 
property  in  a  building,  and  growing  trees,  de- 
stroyed by  fire  from  a  locomotive  engine;  Chief 
Justice  Bigelow  saying:  "It  is  not  a  penal  stat- 
ute, but  purely  remedial  in  its  nature,  and  it  is 
to  l)e  interpreted  fairly  and  libemlly,  so  as  to 
secure  to  parties  injured  an  indemnity  from 
tboee  who  reap  the  advantages  and  profits  aris- 
ing from  the  use  of  a  dangerous  mode  of  loco- 
4notion,  by  means  of  which  buildings  and  other 


property  are  destroyed."    Bow  t.  BaJboad  Oa 
(1863)  6  Ailen,  87. 

Again,  In  Ingersoll  t.  Railroad  Co.  (1864)  8 
Allen,  438k  it  was  held,  following  Hart  v.  Rail- 
road Ck)rp.,  abDve  cited,  to  be  hnmaterial  that  a 
building  was  destroyed  by  the  spreading  of  a  fire 
from  other  buildings  on  which  the  sparks  from 
the  engine  had  fallen,  and  it  was  also  held  to 
be  inunaterial  that  the  building  stood  partly 
within  the  location  of  the  railroad;  Mr.  Justice 
Hoar  saying:  **The  fact  that  a  building  or  oth- 
er property  stands  near  a  railroad,  or  partly  or 
wholly  <»  it.  If  placed  there  with  the  consent 
of  the  company,  does  not  diminish  their  re- 
sponsibility, in  case  it  is  injured  by  fire  com- 
municated from  theh:  locomotives.  The  legisla- 
ture have  chosen  to  make  It  a  condition  of  the 
right  to  run  carriages  implied  by  the  agency 
of  fire  that  the  coriMxation  employing  them 
shall  be  responsible  for  all  injuries  which  the 
fire  may  cause." 

Upon  facts  very  like  those  of  that  case,  this 
court,  at  October  term,  1875,  sustained  an  ac- 
tion under  a  statute  of  Vermont,  copied  from 
the  Massachusetts  statute  of  1837,  and,  speak- 
ing by  Mr.  Justice  Strong,  said:  'The  statute 
was  desigiKd  to  be  a  remedial  one.  la  Massa- 
chusetts, there  is  a  statute  almost  identical 
with  that  of  Vermont,"— and,  referring  to  that 
case  as  directly  in  point,  quoted  the  passage 
above  dted  trom  the  opinion,  ending  with  the 
words:  'The  leglshiture  have  chosen  to  make 
it  a  condition  of  the  right  to  ran  carriages  im* 
pelled  by  the  agency  of  fiie  that  the  corporation 
employing  them  shall  be  responsible  for  all  In- 
juries which  the  fire  may  cause."  Railroad  Oa^o 
V.  Richardson,  91  U.  S.  454,  456,  472.*  The* 
statute  of  Massachusetts,  existing  at  the  time 
of  that  decision  and  for  35  years  before,  and 
enforced  in  the  Massachusetts  cases,  hnpoeed 
a  liability  upon  the  railroad  company,  wholly 
independent  of  negligence  on  its  part;  and  the 
terms  In  which  this  court  referred  to  that  stat- 
ute, and  quoted  from  one  of  those  cases,  show 
that  no  doubt  of  its  constitutionality  was  enr 
tertained. 

In  Maine  and  in  New  Hampshire,  statutes 
substantially  like  the  statute  of  Massachu- 
setts of  1840,  making  railroad  corporations 
absolutely  liable,  without  regard  to  negli- 
gence, for  injuries  to  property  by  fire  com- 
municated from  their  locomotive  engines, 
were  enacted  in  1842,  and  have  been  since 
continued  in  force,  and  their  validity  upheld 
by  the  highest  courts  of  those  states,  as  ap- 
plied to  corporations  created  either  before  or 
after  their  passage.  St  Me.  1842,  c.  9,  §  5; 
Rev.  St  Me.  1883,  c.  51,  §  64;  Chapman  v. 
Railroad  Co.,  37  Me.  92;  Pratt  v.  Same,  42 
Me.  579;  Stearns  v.  Same,  46  Me.  95;  Sher- 
man V.  Railroad  Co.,  80  Me.  422,  30  AU.  69; 
Rev.  St  N.  H.  iai2,  c.  142.  H  8,  9;  Gen.  St 
N.  H.  1807,  c.  148,  H  8,  9;  Gen.  Laws  N.  H. 
1878,  c.  162,  §§  8.  9:  Hooksett  v.  Railroad,  38 
N.  H.  242;  Rowell  v.  Railroad,  57  N.  H,  132; 
Smith  V.  Railroad,  03  N.  H.  25. 

In  Connecticut  before  any  legislation  t< 
wards  holding  railroad  corporations  llabj 
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for  property  burned  by  sparks  from  their  lo- 
comotive engines,  tbey  were  held  not  to  be 
BO  liable  If  their  use  of  sucli  engines  was  with 
due  care  and  sliill,  and  in  conformity  with 
their  charters.  Burroughs  v.  Railroad  Co., 
15  Conn.  124.  The  subsequent  legislation 
upon  the  subject,  and  the  reasons  for  it,  as 
stated  by  the  supreme  court  of  the  state, 
were  as  follows:  Experience  demonstrated 
that  In  all  cases  of  fire  set  by  the  operation 
of  railroads  it  was  extremely  difficult,  and  in 
some  cases  impossible,  to  prove  negligence, 
even  when  it  existed.  This  led  to  the  pas- 
sage in  1840,  and  to  the  re-enactment  in  1875, 
of  a  statute  providing  that,  in  all  actions 
for  any  injury  occasioned  by  fire  communi- 
cated by  any  railway  locomotive  engine  In 
^  the  state,  proof  that  such  fire  was  so  commu- 
•  nicated  should  be  prima  facie*  evidence  of 
negligence.  St.  1840,  c.  26;  Gen.  St  1875, 
tit  19,  c  11,  §  29.  Even  then,  the  difficulty 
was  but  partially  removed,  for  in  most  cases 
the  defendant  could  easily  produce  evidence 
of  due  care,  and  the  plaintiff  would  be  ill- 
prepared  to  meet  it  Therefore,  in  1881,  the 
legislature  too]£  the  broad,  equitable  ground 
that,  upon  proof  of  the  fact  that  the  locomo- 
tive engine  communicated  fire  to  and  de- 
troyed  property,  the  company  should  be  lia- 
ble, independently  of  the  question  of  negli- 
gence^ and  accordingly  enacted  another  stat- 
ute, in  the  words  of  the  Massachusetts  stat- 
ute of  1840,  before  mentioned,  imposing  an 
absolute  liability,  qualified  only  by  the  inser- 
tion of  the  words,  "without  contributory  neg- 
ligence on  the  part  of  the  person  or  corpora- 
tion entitled  to  the  care  and  possession  of  the 
property  injured."  St  1881,  c.  92.  The  stat- 
utes of  1876  and  1881  were  both  re-enacted  in 
Rev.  St  1888,  §§  1096,  3581.  Martin  v.  Rail- 
road Co.,  62  Conn.  331,  339,  25  Aa  239.  The 
provisions  of  the  statute  of  1881  have  been 
repeatedly  upheld  and  enforced.  Simmonds 
V.  Railroad  Co.,  52  Conn.  264;  Grissell  v.  Rail- 
road Co.,  54  Conn.  447,  9  Atl.  137;  Regan  ▼. 
Raikoad  Co.,  60  Conn.  124,  22  AtL  503;  Mar- 
tin V.  Same,  above  cited. 

In  Grissell  v.  Railroad  Co.,  the  validity  of 
that  statute  was  strongly  assailed  upon  all 
the  grounds  taken  by  the  plaintiff  in  error 
in  the  present  case,  and  the  court,  in  the 
course  of  a  well-considered  opinion,  said:  "It 
is  a  mistake  to  suppose  that  it  necessarily 
transcends  the  limits  of  valid  legislation,  or 
violates  the  principle  of  a  just  equality  be- 
fore the  law,  if  the  one  using  extrahazardous 
materials  or  instrumentalities,  which  put  in 
jeopardy  a  neighbor's  property,  is  made  to 
bear  the  risk  and  pay  the  loss  thereby  occa- 
sioned, if  there  is  no  fault  on  the  part  of  the 
owner  of  the  property,  even  though  negli- 
gence in  the  other  party  cannot  be  proved." 
The  court  referred  to  early  statutes  of  Con- 
necticut which  required  no  proof  of  negli- 
gence in  two  classes  of  actions  of  tort— the 
one  making  the  owner  of  a  dog,  or,  if  the 
owner  was  a  minor  or  an  apprentice,  his 
parent  guardian,  or  master,  liable  for  all 


damage  done  by  the  dog  (St  1789;*  Lawi* 
1796,  p.  383;  Gen.  St  1875,  p.  267,  f  3;  Rev. 
St  1888,  f  3761;  Russell  v.  TomlUuon,  2 
Conn.  206;  Woolf  v.  Chalker,  31  Conn.  121^ 
133);  the  other  making  every  person  settlni^ 
a  fire  on  his  own  or  any  land,  that  runs  upon 
the  land  of  any  other  person,  liable  for  all 
damage  done  by  the  fire  (Conn.  Cot  Law» 
1750,  p.  2i7;  2  Swift,  Syst  Laws  Conn.  81^ 
Gen.  St  1875,  p.  489,  f  6;  Rev.  St  1888,  | 
1344;  Grannls  v.  Cummlngs,  25  Conn.  165^ 
Ayer  v.  Starkey,  30  Conn.  304).  The  court 
added:  "We  are  not  aware  that  the  validity 
of  any  of  these  statutes  has  been  called  in 
question.  The  dangerous  character  of  the 
thing  used  is  always  to  be  considered  in  de- 
termining the  validity  of  statutoiy  regula- 
tions fixing  the  liability  of  parties  so  usin^ 
it  Fire  has  always  been  subject  to  arbi* 
trary  regulations,  and  the  common  law  of 
England  was  more  severe  and  arbitrary  on 
the  subject  than  any  statute.  In  RoUe'8 
Abridgment  ("Action  on  the  Case,"  B.  tit 
"Fire")  it  is  said:  'If  my  fire  by  misfortune 
burns  the  goods  of  another  man,  he  shall 
have  his  action  on  the  case  against  me.  If 
a  fire  breaks  out  suddenly  In  my  house,  I  not 
knowing  it,  and  it  burns  my  goods,  and  also- 
my  neighbor's  house,  he  shall  have  his  action 
on  the  case  against  me.  So,  if  the  fire  is> 
caused  by  a  servant  or  a  guest,  or  any  per»- 
son  who  entered  the  house  with  my  consent 
But  otherwise  if  it  is  caused  by  a  stranger 
who  entered  the  house  against  my  wilt' 
*  *  *  There  is  no  force  in  the  suggestion 
that  the  statute  under  consideration  unjustly^ 
selects  only  railroad  corporations  to  bear  tlia- 
burden  of  an  extraordinary  risk.  It  is  con-^ 
fined  to  them  because  they  alone  have  the^ 
privilege  of  taking  a  narrow  strip  of  land 
from  each  owner,  without  his  consent  along 
the  route  selected  for  the  track,  and  of  trav- 
ersing the  same  at  all  hours  of  the  day  and 
night,  and  at  all  seasons,  whether  wet  or 
dry,  with  locomotive  engines  that  scatter  flLr%- 
along  the  margin  of  the  land  not  taken^ 
thereby  subjecting  all  combustible  property^ 
to  extraordinary  hazard  of  loss,  and  that,  too,, 
for  the  sole  profit  of  the  corporation.**  64 
Conn.  461,  462,  9  Att  139,  140. 

In  Iowa,  before  the  passage  of  any  statute 
making  railroad  corporations  responsible  for 
damage  done  by  sparks  from  their  locomo* 
tive  engines,  it  was  held  that  no  action  could 
be  ^maintained  for  such  damage  without 
proof  of  negligence  on  their  part  Gandy  t. 
Railroad  Co.,  30  Iowa,  420.  The  legislature 
then  passed  a  statute  providing  that  "any 
corporation  operating  a  railway  shall  be 
liable  for  all  damages  by  fire  that  is  set  out 
or  caused  by  the  operating  of  any  such  rail- 
way.'* Code  1873,  §  1289.  The  supreme 
court  of  the  state,  assuming  this  statute  to 
impose  a  liability  independent  of  negligence^ 
held  it  to  be  constitutional,  and  applicable 
to  companies  incorporated  under  general 
laws  before  its  passage,  and  said:  "The 
statute  simply  recognizes  the  doctrine  that  . 
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the  me  of  tbe  locomotive  engine  Is  the  em- 
ployment of  a  dangerous  force;  that  some- 
times, notwithstanding  the  exercise  of  the 
highest  care  and  diligence,  it  wlU  emit 
sparks,  and  cause  destructive  conflagrations; 
that,  when  this  occurs,  loss  must  fall  upon 
one  of  two  innocent  parties;  that  heretofore 
that  loss  has  been  borne  by  the  owner  of  the 
property  Injured,  but  hereafter  it  shall  be 
borne  by  the  owner  of  the  property  causing 
the  Injury."  "What  the  poUcy  of  this  legis- 
lation may  be,  experience  alone  can  show.  It 
may  be  that  it  will  prove  to  be  unreasonably 
severe,  and  to  stand  in  the  way  of  material 
progress  and  the  best  interests  of  the  country 
at  large.  It  may,  upon  the  other  hand,  pro- 
mote a  high  degree  of  skill  and  care,  and 
stimulate  the  Invention  and  use  of  Improved 
appliances,  lessening  the  danger  of  fires,  and 
greatly  increasing  the  safety  of  property, 
without  any  detriment  to  public  interests. 
With  these  questions  we  have  nothing  to  do. 
For  us  it  is  enough  to  know  that  the  statute 
contravenes  no  constitutional  provision, 
state  or  national;  and  that  it  does  not  do  so 
we  entertain  no  doubt"  Rodemacher  v. 
Railway  Co.,  41  Iowa,  297,  309.  The  subse- 
quent decision,  by  a  majority  of  the  same 
court,  cited  by  the  plaintiff  in  error,  that  this 
statute  only  made  the  fact  of  an  injury  so  oc- 
curring prima  facie  evidence  of  negligence, 
was  based  wholly  upon  a  peculiar  construc- 
tion of  this  section  in  connection  with  other 
provisions  of  the  Code,  and  in  no  degree  up- 
on any  suggestion  that,  regarded  as  impos- 
ing an  absolute  liability,  it  would  be  uncon- 
stitutionaL    Small  v.  Railroad  Co.,  50  Iowa, 

•  *  In  a  recent  case  In  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Iowa,  Judge  Shiras  said:    "The  right  to  use 
the  agencies  of  fire  and  steam  in  the  move- 
ment of  railway  trains  in  Iowa  is  derived 
from  the  legislation  of  the  state;   and  it  cer- 
tainly cannot  be  denied  that  it  is  for  the  state 
to  determine  what  safeguards  must  be  used 
to  prevent  the  escape  of  fire,  and  to  define  the 
extent  of  the  liability  for  fires  resulting  from 
tbe  operation  of  trains  by  means  of  steam 
locomotives.     This  is  a  matter  within  state 
controL     The  legislation  of  the  state  deter- 
mines the  width  of  the  right  of  way  used  by 
tbe  companies.     The  state  may  require  the 
companies  to  keep  the  right  of  way  free 
from  combustible  materlaL     It  may  require 
tbe  depot  and  other  buildings  used  by  the 
<!ompany  to  be  of  stone,  brick,  or  other  like 
material,  when  built  in  cities  or  in  close 
proximity  to  other  buildings.    The  state,  by 
legr^slation,  may  establish  the  extent  of  the 
liability  of  railway  companies  for  damages 
resulting  from  fires  caused  in  the  operation 
of    the  roads."    Hartford   Fire   Ins.   Co.  v. 
Cblcago,  M.  &  St  P.  Ry.  Co.,  62  Fed.  904,  907. 
In  Missouri,  a  statute  was  enacted  In  1853, 
reQuirlng  railroad  corporations,  whether  al- 
ready existing  or  thereafter  formed  under 
tbe  laws  of  the  state,  to  erect  and  maintain 
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fences  on  the  sides  of  their  railroads,  where 
they  passed  through  inclosed  fields,  with 
openings  or  gates  or  bars  at  farm  crossings, 
and  also  cattle  guards  at  all  road  crossings, 
suitable  and  sufficient  to  prevent  cattle, 
horses,  or  other  animals  from  getting  upon 
the  railroads,  and,  until  such  fences  and 
cattle  guards  were  duly  made,  making  the 
corporation  Uable  for  all  damages  done  by 
its  agents  or  engines  to  animals  on  the  rail- 
road. St  Feb.  24,  1853,  S$  61,  66  (Laws 
1853,  pp.  143,  144).  The  supreme  court  of 
the  state,  following  the  opinion  of  Chief  Jus- 
tice Redfield  in  the  leading  case  of  Thorpe 
▼.  Railroad  Co.,  27  Vt  140,  and  referring  to 
Lyman  v.  Railroad  Corp.,  4  Cush.  288,  above 
stated,  held  the  statute  constitutional  as  ap- 
plied to  companies  Incorporated  under  gen- 
eral laws  before  its  passage;  and  Mr.  Jus-jO 
tice  Scott,  in  delivering  *  Judgment,  said:* 
''Where  such  dangerous  and  powerful  agents 
as  steam  engines  are  brought  into  use,  there 
should  be  a  power  in  the  legislature  to  pre- 
scribe such  reasonable  regulations  as  will 
prevent  injuries  resulting  from  their  em- 
ployment The  foresight  of  man  is  not  com- 
petent to  the  task  of  prescribing  in  a  char- 
ter all  the  regulations  which  time  may  show 
to  be  necessary  for  the  security  of  the  inter- 
ests of  the  people  of  the  state  against  inju- 
ries caused  by  the  introduction  of  new,  pow- 
erful, and  dangerous  agents  for  carrying  on 
her  intercourse  and  commerce.  The  charter 
must  be  taken  subject  to  the  understanding 
that,  in  its  operation  affecting  the  interests 
of  society,  it  will  be,  like  individuals,  liable 
to  be  controUed  by  such  reasonable  enact- 
ments as  may  be  dictated  by  a  sense  of 
what  is  required  for  the  preservation  of  the 
persons,  lives,  and  property  of  the  people; 
such  enactments  not  contravening  the  ex- 
pressed or  plainly  implied  provisions  of  the 
charter."  Gorman  v.  Railroad  Co.,  26  Mo. 
441,  450,  451.  That  statute  was  afterwards 
re-enacted,  modified  by  Including  unindosed 
lands  as  well  as  inclosed  or  cultivated  fields, 
and  by  making  the  corporation  liable  in 
double  the  amount  of  damages  to  cattle, 
horses,  or  other  animals,  occasioned  by  fail- 
ure to  construct  or  maintain  such  fences  or 
cattle  guards.  Gen.  St.  1865,  c  63,  S  43;  1 
Wag.  St  c.  67,  art.  2,  8  43;  St  Feb.  18,  1875 
(Laws  1875,  p.  131);  Rev.  St  1889,  S  2611. 
And  the  statute,  as  so  modified,  and  as  ap- 
plied to  existing  railroad  corporations,  was 
held  to  be  valid  by  a  decision  of  that  court, 
affirmed  by  this  court  Humes  v.  Railway 
Co.,  82  Mo.  221;  Id.,  115  U.  S.  512,  6  Sup.  Gt 
110. 

In  Missouri,  before  the  passage  of  any  stat- 
ute concerning  the  liability  of  railroad  cor- 
porations for  fire  communicated  from  their 
engines,  they  were  held  not  to  be  liable  un- 
less negligent;  but  the  fact  of  fire  escaping 
from  a  passing  engine  and  burning  prop^ty 
of  another  was  held  to  be  prima  facie  evi- 
dence of  negligence,  and  to  throw  upon  the 
defendant  the  burden  of  proving  that  it  sup* 
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piled  the  best  mechanical  contrivances  to 
prevent  the  fire  from  escaping,  and  that 
A  there  was  no  negligence  on  the  part  of  its 
?  servants.  Fltch*v.  Railroad  Co.,  45  Mo.  322; 
Miller  v.  Railway  Co.,  90  Mo.  389, 2  S.  W.  439. 
The  statute  of  March  31,  1887,  now  In  ques- 
tion (re-enacted  in  section  2615  of  the  Re- 
vised Statutes  of  1889),  changed  the  rule,  by 
making  the  railroad  corporation  absolutely 
responsible  in  damages  to  the  owners  of 
property  "injured  or  destroyed  by  fire  com- 
municated, directly  or  Indirectly,  by  locomo- 
tive engines"  in  use  upon  its  railroad,  and 
providing  that  it  should  have  an  insurable  in* 
terest  in  property  along  its  route,  and  might 
procure  insurance  thereon  in  its  own  behalf, 
for  its  protection  against  such  damages.  The 
constitutionality  of  this  statute  was  upheld 
by  the  supreme  court  of  the  state  in  full  and 
able  opinions  in  the  case  at  bar,  and  in  a 
similar  case  decided  at  the  same  time,  and 
now  argued  with  it  in  this  court  Mathews 
V.  Railway  Co.,  121  Mo.  298,  24  S.  W.  591; 
Campbell  v.  Railway  Co.,  121  Mo.  340,  25  S. 
W.  936.  In  discussing  the  subject,  the  coui*t 
said:  "If  the  state  is  powerless  to  protect 
its  citizens  from  the  ravages  of  fires  set  out 
by  agencies  created  by  itself,  then  it  fails 
to  meet  one  of  the  essentials  of  a  good  gov- 
ernment. Certainly,  it  fails  in  the  protec- 
tion of  property.  The  argument  of  the  de- 
fendant, reduced  to  its  last  analysis,  is  this: 
The  state  authorized  the  railroad  companies 
to  propel  cars  by  steam.  To  generate  steam, 
they  are  compelled  to  use  fire.  Therefore, 
they  can  lawfully  use  fire,  and,  as  they  are 
pursuing  a  lawful  business,  they  are  only  lia- 
ble for  negligence  in  its  operation;  and 
when.  In  a  given  case,  they  can  demonstrate 
they  are  guilty  of  no  negligence,  then  they 
cannot  be  made  liable.'  To  this  the  citizen 
answers:  'I  also  own  my  land  lawfully.  I 
have  the  right  to  grow  my  crops  and  erect 
buildings  on  it,  at  any  place  I  choose.  I  did 
not  set  in  motion  any  dangerous  machinery. 
You  say  you  are  guiltless  of  negligence.  It 
results,  then,  that  the  state,  which  owes  me 
protection  to  my  property  from  others,  has 
chartered  an  agency  which,  be  it  ever  so 
careful  and  cautious  and  prudent,  inevitably 
destroys  my  property,  and  yet  denies  me  all 
redress.  The  state  has  no  right  to  take  or 
damage  my  property  without  Just  compensa- 
o  tion.'  But  what  the  state  cannot  do  direct- 
•  ly,  it  attempts*to  do  Indirectly,  through  the 
charters  granted  to  railroads,  if  defendant's 
contention  be  true.  When  it  was  demon- 
strated that,  although  the  railroads  exercised 
every  precaution  In  the  construction  of  their 
engines,  the  choice  of  their  operatives,  and 
clearing  their  rights  of  way  of  all  combusti- 
bles, still  fire  was  emitted  from  their  en- 
gines, and  the  citizen's  property  burned,  not- 
withstanding his  elTorts  to  extinguish  it,  and 
notwithstanding  he  had  in  no  way  contribut- 
ed to  setting  it  out,  it  is  perfectly  competent 
for  the  state  to  require  the  company  who  set 
out  the  fire  to  pay  his  damages."     "The  or- 


ganic law  of  the  state  preBcribed,  before  d» 
fendant  obtained  its  charter,  that  the  exei^ 
else  of  the  police  power  of  the  state  shall 
never  be  abridged,  or  so  construed  as  to  per* 
mit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights 
of  individuals,  or  the  general  well  being  of 
the  state.'  Const  Mo.  art  12,  S  6.  Let  it 
be  conceded,  for  it  is  true,  that,  prior  to  the 
enactment  of  section  2615,  by  the  decisions 
of  this  and  other  courts,  defendant  was  only 
liable  for  negligence  in  setting  out  fire;  is  It 
to  be  concluded  that  the  legislature  is  power* 
less  to  enact  laws  wiiich  will  give  ample  pro- 
tection to  citizens  against  fires?  Most  cer^ 
tainly  not  Fire,  as  one  of  the  most  danger- 
ous elements,  has  ever  been  the  subject  of 
legislative  control.  It  ought  not  to  excite 
surprise  among  a  people,  the  great  body  of 
whose  laws  had  their  origin  in  England,  that 
those  who  set  out  fires  which  destroy  the 
property  of  others  should  be  held  absolutely 
responsible  for  them.  Such  was  the  ancient 
common  law,  before  any  statutes  were  en« 
acted,'*-Hiuoting  RoUe's  Abridgment,  before 
cited.  ''Under  ordinary  circumstances,  this 
was  thought  to  be  a  harsh  rule,  and  it  was 
not  generally  adopted  by  the  courts  of  the 
several  states;  but  the  question  we  are  dis- 
cussing is,  not  what  the  courts  have  general* 
ly  regarded  as  the  reasonable  rule,  but  what 
is  the  power  of  the  lawmaking  power  to 
adopt  as  a  correct  one."  121  Mo.  815-317,  24 
S.  W.  696. 

Similar  statutes  have  also  been  enacted^ 
and  held  to  be  constitutional,  in  Colorado  and 
in  South  Carolina.  Colo.  Ter.  St  Jan.  X8» 
1874,  S  3  (Laws  1874,  p.  225);  Gen.  Laws 
Colo.  1877,  art  2237,  $  3;  Gen.  St  Colo.  1883,^ 
S§  1037;  2798;  Railway  Co.  v.  De  Busk,  12^^ 
Colo.  294,  20  Pac.  752;  Gen.  St  S.  C.  1882,  | 
1511;  McCandless  v.  Railroad  Co.,  38  S.  O,. 
103,  16  S.  E.  429. 

In  Railway  Co.  v.  Kellogg,  94  U.  S.  469, 
in  Railroad  Co.  v.  Lewis,  162  U.  S.  366,  16 
Sup.  Ct  831,  and  in  Eddy  v.  Lafayette,  163 
U.  S.  456,  16  Sup.  Ct  1082,  in  which  it  waa 
assumed  that  negligence  on  the  part  of  the 
defendant  must  be  proved,  the  action  was  at 
common  law,  unaffected  by  any  statute^ 
And  the  statutes  of  some  states  make  negli- 
gence an  essential  element  in  the  liability  of 
a  railroad  company  for  injuries  by  fire  tronk 
its  engines.     1  Thomp.  Neg.  171. 

The  statute  of  Alabama  of  February  S^ 
1877  (Laws  1876-77,  No.  39),  which  was  held 
to  be  unconstitutional  in  Zelgler  v.  Railroad. 
Co.,  58  Ala.  594,  cited  by  the  plainUff  in  er- 
ror, was  one  providing  that  all  corporations 
or  persons,  "owning  or  controlling  any  rail* 
road  in  this  state,  shall  be  liable  for  all  dam* 
ages  to  live  stock  or  cattle  of  any  kind,  caus- 
ed by  locomotives  or  railroad  cars."  What- 
ever may  be  thought  of  the  correctness  of 
that  decision,  no  question  of  liability  for  fire- 
was  before  the  court,  nor  was  any  reference- 
made  to  the  statutes  or  decisions  of  ■  opier 
states  upon  this  subject^  by  vjOOQlC 
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In  each  of  the  cajKS  In  Arkanfias  cited  \xj  the 
plaintiff  in  error,  tbe  decision  was  tluit  a  8tat< 
ute  of  the  state,  providing  generally  that  "all 
xaUroadfi,  which  are  now  or  may  he  hereafter 
built  and  opeiated,  in  whole  or  in  part,  in  this 
state,  shall  be  req>onsible  for  all  damages  to 
persons  and  property  done  or  caused  by  the 
ronnlDg  of  trains  in  this  state,"  was  not  intend- 
ed  by  the  legislature  to  make  the  railroad  compa- 
ny responsible  for  all  damages,  without  regard  to 
negligence,  but  only  to  shift  the  burden  of  proof 
upon  the  defendant  St  Feb.  3,  1875  (Manst 
X>ig.  i  5537);  Railroad  Ck).  y.  Payne,  83  Ark. 
»L6;  Tllley  t.  Railway  Co.,  49  Ark.  635,  6  S. 
W.  8.  The  court,  in  the  first  of  those  cases, 
while  eiq;>ressing  an  opinion  that  "it  was  not 
within  the  province  of  the  legislature  to  divest 
rights  by  prescribing  to  the  courts  wliat  should 
be  conclusive  evidence,"  impliedly  admitted,  or 
gat  least  cautiously  abstained  from  denying,  the 
•  vaUdity  of  statutes  like  that  now*ln  question, 
t^  saying:  "In  Massocbusetta,  by  statute,  rail- 
road companies  are  made  absolutely  liable  for 
lAjnries  by  fire  communicated  from  their  en- 
gines, but,  in  compensation,  are  given  an  insur- 
able interest  In  any  buildings  along  the  route. 
The  courts  have  sustained  this  law,  but  the  na- 
ture of  it  Is  peculiar  and  exceptional,  and  the 
language  too  dear  to  admit  of  doubt"  33  Ark. 

The  learning  and  diligence  of  counsel  have 
failed  to  discover  an  instance  in  which  a  stat- 
ute making  railroad  companies  absolutely  lia- 
ble for  damages  by  fire  communicated  from 
their  locomotive  en^nes  to  the  property  of  oth- 
ers has  been  adjudged  to  be  unconstitutional 
as  to  companies  incorporated  before  or  since  Its 
enactment 

This  review  of  tlie  authorities  leads  to  the 
following  conclusions: 

First.  The  law  of  England,  from  the  earliest 
times,  held  any  one  lighting  a  fixe  upon  its  own 
premises  to  the  strictest  accountability  for  dam- 
ages caused  l^  its  spreading  to  the  prc^rty 
of  others. 

Second.  The  earliest  statute  which  declared 
railroad  corporations  to  be  absolutely  responsi- 
ble, independently  of  negligence,  for  damages 
1^  fire  communicated  from  their  locomotive  en- 
gines to  property  of  others,  was  passed  in  Mass- 
achusetts in  1840,  soon  after  such  engines  had 
become  common. 

Third.  In  England,  at  the  time  of  the  passage 
of  that  stituie,  it  was  undetermined  whether  a 
raUroad  corporation,  wltliout  negligence,  was 
liable  to  a  civil  action,  as  at  common  law,  for 
damages  to  pn^rty  of  others  by  fire  from  its 
locomotive  engines;  and  the  result  that  it  was 
not  eo  liable  was  subsequently  reached  after 
some  conflict  of  Judicial  opinion,  and  only  when 
the  acts  of  parliament  had  expressly  authorized 
the  corporation  to  use  locomotive  engines  upon 
Its  railroad,  and  had  not  declared  it  to  be  re- 
sponsible for  such  damage& 

Fourth.  From  the  time  of  the  passage  of  the 
Massachusetts  statute  of  1840  to  the  present 
time,  a  period  of  more  than  half  a  ceiltury,  the 
validity  of  that  and  similar  statutes  has  been 


constancy  upbdd  in  the  courts  of  Cfvery  state  of 
the  nnlon.ln  which  the  question  has  arisen.  eo 
*  In  this  court,  the  oonstitntionality  at  such  a* 
statute  has  never  been  directly  drawn  into 
judgment  But  it  appears  to  have  been  assum- 
ed hi  Railroad  Go.  v.  Richardson,  91  U.  S.  454, 
472,  ah:eady  cited;  and  it  rests  upon  principles 
often  atfirmed  here. 

As  was  said  by  Chief  Justice  Shaw,  *it  Is  a 
settled  principle,  growing  out  of  the  nature  of 
well-ordered  dvil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may 
be  his  UUe,  holds  it  under  the  hnplied  liabiUly 
that  his  use  of  it  may  be  so  regulated  that  It 
shall  not  be  injurious  to  the  equal  ^oyment 
of  others  having  an  equal  right  to  the  enjoy* 
ment  of  thehr  iHoperty,  nor  injurious  to  the 
rights  of  the  community.*'  Com.  t.  Alger,  7 
Cush.  53,  84,  85.  This  court  has  often  recog- 
nized and  affirmed  the  fundamental  prhicipleso 
declared,  and  has  more  than  once  said:  ^'Rights 
and  privileges  arising  from  contracts  with  a 
state  are  subject  to  regulations  for  the  proteo- 
tion  of  the  public  health,  the  public  morals,  and 
the  public  safety,  in  the  same  sense  as  aze  all 
contracts  and  all  property,  whether  owned  by 
natural  persons  or  corporations."  Slaughter- 
house Gases,  16  WalL  86,  62;  Patterson  v.  Ken* 
tucky,  97  U.  S. 501, 505;  New  Orleans  Gas-Light 
Ck>.  r.  Louisiana  Light  etc.,  Ck>.,  115  U.  a  650, 
672,  6  Sup.  Ot  252;  Waterworks  Go.  v.  Rivers, 
115  U.  S.  674,  678,  6  Sup.  Ot  273;  Mugler  y. 
Kansas,  123  U.  S.  623, 665, 8  Sup.  Gt.  273;  Sweet 
T.  RecheU  159  U.  S.  380,  896^  16  Sup.  Ot  43» 

In  Beer  Go.  t.  Massachusetts,  97  U.  8.  25, 
33,  in  which  a  statute  of  Massachusetts  pro- 
hibiting the  manufacture  and  sale  of  intozi* 
eating  liquors.  Including  malt  liquors,  was 
held  to  be  constitutional  and  valid,  as  applied 
to  a  corporation  chartered  long  before  by  the 
state  for  the  purpose  of  manufacturing  malt 
liquors,  this  court  speaking  by  Mr.  Justice 
Bradley,  said:  "Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory 
definition  of  it  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  public  morals.  The  legislature  cannot 
by  any  contract  divest  itself  of  the  power  to 
provide  for  these  objects.  They  belong  em-^ 
phatically  to  that  class  of*obJects  which  de-* 
mand  the  application  of  the  maxim,  *Salus 
populi  suprema  lex';  and  they  are  to  be  at- 
tained and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  de- 
vise. That  discretion  can  no  more  be  bar- 
gained away  than  the  power  itself." 

In  Railway  Go.  v.  Humes,  115  U.  S.  512,  6 
Sup.  Gt  110,  already  mentioned,  in  which  a 
statute  of  Missouri,  making  railroad  corpora- 
tions not  fencing  their  railroads  liable  in 
double  damages  for  injuries  thereby  occa- 
sioned to  cattle  and  other  animals,  was  held 
constitutional  as  applied  to  corporations  ex- 
isting before  its  enactment,  this  court,  spea|E[p 
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Ing  by  Mr.  Justice  Field,  said:  ''If  the  laws 
enacted  by  a  state  be  within  the  legitimate 
sphere  of  legislative  power,  and  their  en- 
forcement be  attended  with  the  observance 
of  those  general  rules  which  our  system  of 
Jiurisprudeuce  prescribes  for  the  security  of 
private  rights,  the  harshness,  injustice,  and 
oppressive  character  of  such  laws  will  not  in- 
validate them,  as  affecting  life,  liberty,  or 
property  without  due  process  of  law."  '*The 
law  of  Missouri,  in  requiring  railroad  cor- 
porations to  erect  fences,  where  their  roads 
pass  through,  along,  or  adjoining  Inclosed  or 
cultivated  fields,  or  uninclosed  lands,  with 
openings  or  gates  at  farm  crossings,  and  to 
construct  and  maintain  cattle  guards,  where 
fences  are  required,  sutllcleut  to  keep  horses, 
cattle,  and  other  animals  from  going  on  the 
roads,  imposes  a  duty  In  the  performance  of 
which  the  public  Is  largely  Interested.  Au- 
thority for  exacting  it  Is  found  in  the  general 
police  power  of  the  state  to  provide  against 
accidents  to  life  and  property  in  any  busi- 
ness or  employment,  whether  under  the 
charge  of  private  persons  or  of  coriK)ratlon8/' 
''In  few  Instances  could  the  power  be  more 
wisely  or  beneficently  exercised  than  in  com- 
pelling railroad  corporations  to  Inclose  their 
roads  with  fences  having  gates  at  crossings, 
itnd  cattle  guards.  The  speed  and  momen- 
tum of  the  locomotive  render  such  protection 
against  accident  in  thiciily  settled  portions  of 
the  country  absolutely  essential."  115  U.  8. 
520,  522,  6  Sup.  Ct.  112. 

'The  objection  that  the  statute  of  Missouri 
violates  the  clause  of  the  fourteenth  amend- 
g  ment,  which  prohibits  a  state  to  deny  to  any 
•  person  within  its  jurisdiction  the  equal*pro- 
tectlon  of  the  laws,  Is  as  untenable  as  that 
which  we  have  considered.  The  statute 
malLes  no  discrimination  against  any  rail- 
road company  in  its  requirements.  Each 
company  is  subject  to  the  same  liability,  and 
from  each  the  same  security,  by  the  erection 
of  fences,  gates  and  cattle  guards,  is  exacted, 
when  its  road  passes  through,  along  or  ad- 
joining inclosed  or  cultivated  fields  or  unin- 
closed lands.  There  is  no  evasion  of  the 
rule  of  equality,  where  all  companies  are 
subjected  to  the  same  duties  and  liabilities 
under  similar  circumstances."  115  U.  S.  523, 
6  Sup.  Ct  114. 

Like  decisions,  for  like  reasons,  were  made 
in  the  similar  cases  of  Railway  Co.  v.  Beck- 
with,  129  U.  S.  20, 9  Sup.  Ct  207,  and  Same  v. 
Emmons,  149  U.  S.  304,  13  Sup.  Ct  870,  in 
which  last  case  this  court  again  speaking  by 
Mr.  Justice  Field,  said:  '*The  extent  of  the 
obligations  and  duties  required  of  railway 
corporations  or  companies  by  their  charters 
does  not  create  any  limitation  upon  the  state 
against  imposing  all  such  further  duties  as 
may  be  deemed  essential  or  Important  for 
the  safety  of  the  public,  the  security  of  pas- 
sengers and  employes,  or  the  protection  of 
the  property  of  adjoining  owners.  The  im- 
posing of  proper  penalties  for  the  enforce- 
ment of  such  additional  duties  is  unquestion- 


ably within  the  police  powers  of  the  stateiu 
No  contract  with  any  person,  individual  or 
corporate,  can  impose  restrictions  upon  the 
power  of  the  states  in  this  respect"  149  U. 
S.  307,  368,  13  Sup.  Ct  871. 

In  Railway  Co.  v.  Mackey,  127  U.  8.  206, 
8  Sup.  Ct  1161,  the  jud^ent  of  the  supreme 
court  of  Kansas  hi  33  Kan.~  298,  6  Pac 
291,  maintaining  the  constitutionality  of  m 
statute  of  the  state  Imposing  for  the  future 
upon  every  railroad  corporation,  organized  or 
doing  business  in  the  state,  a  liability,  t> 
which  no  person  or  corporation  was  before 
subject,  for  all  damages  done  to  any  of  it» 
employes  by  negligence  or  mismanagement 
of  their  fellow-servants,  was  affirmed  by  thl» 
court  saying:  "The  hazardous  character  of 
the  business  of  operating  a  railway  would 
seem  to  call  for  special  legislation  with  r^ 
spect  to  railroad  corporations,  having  for  its 
object  the  protection  of  their  employes  as 
well  as  the  safety  of  the  public  The  busi- 
ness of  other  corporations  is  not  subject  toj 
similar*  dangers  to  their  employes,  and  no* 
objections,  therefore,  can  be  made  to  the  leg- 
islation on  the  ground  of  its  maidng  an  un- 
just discrimination.  It  meets  a  particular 
necessity,  and  all  railroad  corporations  are^ 
without  distinction,  made  subject  to  the  same 
liabilities.  As  said  by  the  court  below,  It  la 
simply  a  question  of  legislative  dlacretioii 
whether  the  same  liabilities  shall  be  applied 
to  carriers  by  canal  and  stage  coaches,  and  to 
persons  and  corporations  using  steam  in  man- 
ufactories."    127  U.  S.  210,  8  Sup.  Ot  1183. 

The  motives  which  have  induced,  and  the 
reasons  which  justify,  the  legislation  now  lA 
question,  may  be  summed  up  thus:  Flre^ 
while  necessary  for  many  uses  of  civilized 
man.  Is  a  dangerous,  volatile,  and  destructive 
element  which  often  escapes  in  the  form  at 
sparks,  capable  of  being  wafted  afar  through 
the  air,  and  of  destroying  any  combustible 
property  on  which  they  fall,  and  which,, 
when  it  has  once  gained  headway,  can  hard* 
ly  be  arrested  or  controlled.  Railroad  corpo- 
rations. In  order  the  better  to  carry  out  the 
public  object  of  their  creation,  the  sure  and 
prompt  transportation  of  passengers  and 
goods,  have  been  authorized  by  statute  to  use 
locomotive  engines  propelled  by  steam  gen- 
erated by  fires  lighted  upon  those  engines.  It 
is  within  the  authority  of  the  legislature  to 
make  adequate  provision  for  protecting  the 
property  of  others  against  loss  or  injury  by 
sparks  from  such  engines.  The  right  of  the 
citizen  not  to  have  his  property  burned  with- 
out compensation  is  no  less  to  be  regarded 
than  the  right  of  the  corporation  to  set  it 
on  fire.  To  require  the  utmost  care  and  dili- 
gence of  the  railroad  corporations  in  taking 
precautions  against  the  escape  of  fire  from 
their  engines  might  not  afford  sufficient  pro- 
tection to  the  owners  of  property  in  the 
neighborhood  of  the  railroads.  When  both 
parties  are  equally  faultless,  the  legislature 
may  properly  consider  it  to  be  just  that  the 
duty  of  insuring  pri^ya^^^i^QJ^^^^^ 
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loss  or  Injury  cansed  by  tbe  nse  of  dan- 
gerouB  Instmments  should  rest  upon  the  rail- 
road company,  which  employs  the  Instru- 
ments and  creates  the  peril  for  its  own 
profit,  rather  than  upon  the  owner  of  the 
property,  who  has  no  control  over  or  interest 
J^  in  those  Instruments.  The  very  statute,  now 
•  In^questlon,  which  makes  the  railroad  com- 
pany liable  in  damages  for  property  so  de- 
stroyed, gives  it,  for  its  protection  against 
such  damages,  an  insurable  interest  in  the 
property  in  danger  of  destruction,  and  the 
right  to  obtain  insurance  thereon  in  its  own 
behalf;  and  it  may  obtain  insurance  upon  all 
such  property  generally,  without  specifying 
any  particular  property.  Eastern  IL  Co.  v. 
Relief  Fire  Ins.  Co.,  98  Mass.  420.  The  stat- 
ute is  not  a  penal  one,  imposing  punishment 
for  a  violation  of  law,  but  It  is  purely  reme- 
dial, making  the  party,  doing  a  lawful  act 
for  Its  own  profit,  liable  in  damages  to  the 
innocent  party  injured  thereby,  and  giving 
to  that  party  the  whole  damages,  measured 
by  the  Injury  suffered.  Ralhroad  Co.  v.  Rich- 
ardson, 91  U.  S.  454,  472;  Huntington  Y.  At- 
trill,  148  U.  S.  657,  13  Sup.  Ct  224. 

The  statute  Is  a  constitutional  and  valid 
exercise  of  the  legislative  power  of  the  state, 
and  applies  to  all  railroad  corporations  alike. 
Consequently,  it  neither  violates  any  contract 
between  the  state  and  the  railroad  company, 
nor  deprives  the  company  of  its  property 
without  due  process  of  law,  nor  yet  denies  to 
it  the  equal  protection  of  the  laws. 
Judgment  affirmed. 


am  n.  s.  144) 
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(January  18,  1897.) 

No.  68. 

rsDEKAL  Question— Tax  Titles— Validity— Laitd 

Warbants— Assignment— Cancellation 

-Notice  to  Assignee. 

1.  A  decision  of  the  supreme  court  of  a  state 
denying  the  validity  of  an  equitable  title  appar- 
ently conveyed  by  proceedings  in  the  United 
States  land  office,  and  of  tax  titles  based  there- 
on, involves  a  federal  question. 

2.  Under  the  tax  law  of  Iowa,  there  is  no 
privity  between  one  holding  a  tax  title  to  land 
and  the  holder  of  the  fee. 

5.  A  conveyance  by  the  United  States  of  the 
legal  title  to  land  does  not  operate  by  relation 
back  of  the  time  when  the  consideration  for  the 
land  was  paid. 

4.  A  certificate  of  location  was  issued  in  1858, 
hot  nothing  was  in  fact  paid  to  the  government 
for  the  land  until  1888.  During  this  period  the 
land  was  sold  for  taxes  assessed  against  it  in 
the  name  of  the  locator.  Held,  that  the  title  re- 
mained in  the  government  until  1888,  and  there- 
fore the  land  was  not,  prior  to  that  time,  subject 
to  state  taxation,  and  the  tax  deeds  were  void. 

6.  The  fact  that  a  finding  of  the  secretary  of 
the  interior  that  an  assignment  of  a  land  war- 
rant, was  a  forgery,  and  his  order  canceling  the 
warrant,  were  made  without  notice  to  the  as- 
signee, does  not  constitute  a  valid  objection  by 
a  defendant  not  in  privity  with  the  assignee,  but 
claiming  under  a  sale  of  the  land  for  taxes  after 
the  cancellation,  where  the  assignee  had  ac- 
cepted the  adjudication  of  the  secretary  as  bind- 
ing:. Mini  the  fact  that  the  assigumeut  was  forged 
is  admitted  by  defendant. 


In  Error  to  the  Supreme  Oonrt  of  the  State^ 
of  Iowa.  5 

*  This  case  comes  np  on  error  to  the  supreme* 
court  of  the  state  of  Iowa.  The  facts  are 
these:  On  May  19,  1858,  Robert  Oraig  lo- 
cated bounty  land  warrant  No.  27,911,  Is- 
sued to  William  Long  under  the  act  of  con- 
gress of  March  8,  1855  (10  Stat  701),  npon 
the  land  in  controversy,  and  obtained  from 
the  proper  land  officer  a  certificate  of  loca- 
tion. This  certificate  was  recorded  in  the 
office  of  the  recorder  of  Carroll  county,  the 
county  in  which  the  land  is  situated.  No 
patent  was  issued  thereon.  On  February  1, 
1864,  the  secretary  of  the  interior  canceled 
the  land  warrant,  under  authority  of  an  act 
of  congress  of  date  June  23,  1860  (12  Stat 
90).  This  act  provided  that  whenever  It 
should  appear  that  any  land  warrant  was 
lost  or  destroyed,  whether  the  same  had 
been  sold  or  assigned  by  the  warrantee  or 
not  the  secretary  of  the  interior  should 
cause  a  new  warrant  to  be  issued,  which 
new  warrant  should  have  all  the  force  and 
effect  of  the  original,  and  upon  such  action 
the  original  warrant  was  to  be  deemed  and 
held  to  be  null  and  void,  and  any  assign* 
ment  thereof  fraudulent;  and,  further,  that 
''no  patent  shall  ever  issue  for  any  land  lo- 
cated therewith,  unless  such  presumption  of 
fraud  in  the  assignment  be  removed  by  due 
proof  that  the  same  was  executed  by  the 
warrantee  in  good  faith  and  for  a  valuable^, 
consideration."  The  second  section  author-^; 
Ized  the  secretary*to  prescribe  such  rules  and* 
regulations  as  might  be  appropriate  for  car- 
rying the  act  into  effect  It  was  alleged  in 
the  petition  filed  in  this  case  that  the  as- 
signment on  the  warrant  purporting  to  be 
that  of  Long,  the  warrantee,  was  a  forgery, 
and  this  allegation  was  admitted  by  the 
defendant  The  action  of  the  secretary  was 
taken  without,  so  far  as  appears,  any  notice 
to  Robert  Craig.  Nothing  was  done,  either 
in  the  local  land  office  or  in  the  land  depart- 
ment at  Washington,  to  formally  cancel  the 
certificate  of  location.  Up  to  the  year  1886 
the  records  of  the  land  department  showed 
on  their  face  a  full,  equitable  title  passing 
to  Robert  Oalg  by  virtue  of  his  certificate 
of  location,  and  payment  therefor  in  a  land 
warrant  During  these  years  the  land  was 
subjected  to  taxation  by  the  officers  of  Oar- 
roll  county,  Iowa,  and  was  sold  for  nonpay- 
ment of  taxes;  and  the  titles  under  such 
tax  sales  passed  to  Bernhard  Hussman,  de- 
fendant below. 

In  1886  William  H.  Durham,  plaintiff  be- 
low, having  obtained  conveyances  from 
Craig,  applied  to  the  land  department  for 
leave  to  purchase  the  land  upon  payment  of 
the  regular  price.  This  application  was 
granted  under  authority  of  rule  41  of  the  de- 
partment of  the  interior,  published  on  Jrjy 
20,  1875,  which  reads  as  follows: 

"When  a  valid  entry  is  withheld  from  pat- 
ent on  account  of  the  objectionable  charac- 
ter of  the  warrant  located  thereon,  the  parP 
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ties  In  Interest  may  procure  the  Issuance  of 
a  patent  by  filing  in  the  office  for  the  dis- 
trict in  which  the  land  is  situated  an  ac- 
ceptable substitute  for  the  said  warrant 
The  substitution  must  be  made  In  the  name 
of  the  original  locator,  and  may  consist  of  a 
warrant,  cash  or  any  Itind  of  scrip  legally 
applicable  to  the  class  of  lands  embraced  in 
the  entry." 

The  money,  $150,  was  paid  by  Durham  In 
1888,  and  a  patent  issued,  of  date  October 
3,  1889,  to  Robert  Craig,  his  heirs  and  as- 
signs. It  recited  a  payment  by  "F.  M.  Hun- 
ter, trustee  for  Robert  Craig,"  and  was  de- 
livered to  said  trustee,  to  be  held  until  the 
rights  of  these  parties  could  be  judicially  de- 
termined. Thereupon  Durham  commenced 
this  suit  in  the  district  court  of  Carroll  coun- 
i.ty,  Iowa,  to  quiet  his  title  as  against  the  de- 
Sfendant,  holding  the  tax  titles.     The  district 

*  court  entered* a  decree  in  his  favor,  which 
was  affirmed  by  the  supreme  court  88  Iowa, 
29,  55  N.  W.  11, 

C.  0.  Cole,  for  plaintiff  in  error.  0.  O. 
Nourse,  for  defendant  in  error. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

A  motion  to  dismiss  was  submitted  by  the 
defendant  in  error,  but  as  the  supreme  court 
of  the  state  held  that  the  equitable  title  ap- 
parently conveyed  by  the  proceedings  in  the 
United  States  land  office  in  1858  was  of  no 
effect,  and  the  tax  titles  based  thereon  of  no 
validity,  it  Is  apparent  that  a  right  claimed 
under  the  authority  of  the  United  States  was 
denied,  and  therefore  this  court  has  Jurisdic- 
tion. 

On  the  merits  of  the  case,  we  remark  that 
while  It  Is  undoubtedly  true  that  when  the 
full  equitable  title  has  passed  from  the  gov- 
ernment, even  prior  to  the  issue  of  a  patent 
conveying  the  legal  title,  the  land  is  sub- 
ject to  state  taxation  (Carroll  v.  Safford,  3 
How.  441;  WIthorspoon  v.  Duncan,  4  Wall. 
210),  yet  until  such  equitable  title  has  passed, 
and  while  the  land  Is  still  subject  to  the  con- 
tol  of  the  government,  it  Is  beyond  the  reach 
of  the  state's  power  to  tax  (Railway  Co.  v. 
Prescott,  16  Wall.  603;  Railway  Co.  v.  Mc- 
Shane,  22  Wall.  444;  Tucker  v.  Ferguson,  22 
Wall.  527,  572;  Colorado  Co.  v.  Commission- 
ers, 9o  U.  S.  250).  Therefore  the  validity  of 
the  tax  titles  held  by  plaintiff  in  error  de- 
pends upon  the  question  whether  the  equita- 
ble title  to  the  land  had  passed  from  the 
government  to  Craig. 

We  remark,  in  the  second  place,  that  un- 
der such  a  tax  law  as  exists  In  Iowa,  there 
is  no  privity  between  the  holder  of  the  fee 
and  one  wlio  claims  a  tax  title  upon  the 
land.  The  latter  title  is  not  derived  from, 
but  In  nntagonism  to,  the  former.  The 
gp  holder  of  the  latter  Is  not  a  privy  In  estate 
JJwith  the  holder  of  the  former.     Neither  owes 

•  any  duty  to  the  other,  nor  is*estopped  from 
making  any  claim  as  against  the  other.    Hef- 


ner Y.  Insurance  Co.,  123  U.  8.  747,  751,  8 
Sup.  Ct  337;  Turner  v.  Smith.  14  Wall  653; 
Crum  T.  Cottlng,  22  Iowa,  441;  Burroughs, 
Tax'n,  846. 

Neither  can  It  be  said  that  on  the  Issue 
of  a  patent  the  title  by  relation  always 
dates  of  the  time  when  the  certificate  of 
location  was  Issued.  A  title  by  relation  ex- 
tends no  further  backward  than  to  the  In- 
ception of  the  equitable  right  If  no  equita- 
ble right  passed  by  the  surrender  of  the 
land  warrant  and  the  certificate  of  location 
in  1858,  but  only  by  the  payment  of  the 
money  in  3888,  the  legal  title  created  by 
the  issue  of  the  patent  has  oq  relation  back 
of  this  later  day.  In  other  words,  the  Unit- 
ed States  does  not  part  with  its  rights  until 
it  has  actually  received  payment  and  If, 
by  mistake,  inadvertence,  or  fraud,  a  cer- 
tificate of  location  (which  Is  equivalent  to  a 
receipt)  Is  issued  when  in  fact  no  consid- 
eration has  been  received,  no  equitable  title 
is  passed  thereby;  and  a  conveyance  of  the 
legal  title  does  not  operate  by  relation  back 
of  the  time  when  the  actual  consideration  is 
paid.  These  views  have  been  recognized  In 
Iowa,  as  elsewhere.  Thus,  in  Reynolds  r. 
Plymouth  Co.,  55  Iowa,  90,  7  N.  W.  468,  It 
appeared  that  certain  forged  and  counterfeit 
agricultural  college  scrip  was  located  upon 
a  tract  of  land,  and  that  after  the  issue  of 
the  certificate  of  location,  and  before  sjiy 
patent  state  taxes  were  assessed  and  lev- 
led  thereon.  Thereafter  the  forgery  was 
discovered,  the  locator  substituted  genuine 
scrip  or  money,  and  a  patent  was  issued. 
The  court  held  that  the  taxes  thus  assessed 
and  levied  during  the  interval  between  the 
original  illegal  entry  and  location  and  the 
subsequent  substitution  of  genuine  scrip  or 
money  were  invalid,  saying:  *ln  order  to 
protect  a  title,  or  to  attain  the  ends  of  Jus- 
tice, the  courts  will,  under  the  doctrine  of 
relation,  which  is  a  fiction  of  law,  hold  that 
a  title  began  at  the  date  of  an  entry  or  lo- 
cation upon  the  public  lands.  But  this  doc- 
trine cannot  be  invoked  to  burden  the  hold- 
er of  a  title,  and  require  him,  in  violation 
of  justice,  to  pay  taxes  when  he  held  nei- 
ther the  equity  nor  title  of  the  lands."  A 
similar  doctrine  was  announced  in  Calder  t.^ 
Keegan,  30  Wis.  126.  See,  also,  Gibson  y.J 
Chouteau,  13  Wall.  92,*ln  which  this  court* 
on  page  101,  said:  "The  error  of  the  learn- 
ed court  consisted  in  overlooking  the  fact 
that  the  doctrine  of  relation  is  a  fiction  of 
law  adopted  by  the  courts  solely  for  the 
purposes  of  Justice,  and  la  only  applied 
for  the  security  and  protection  of  persons 
who  stand  in  some  privity  with  the  party 
that  initiated  proceedings  for  the  land,  and 
acquired  the  equitable  claim  or  right  to  the 
title.  The  defendants  in  this  case  were 
strangers  to  that  party  and  to  his  equitable 
claim,  or  'equitable  title,'  as  it  is  termed, 
not  connecting  themselves  with  It  by  any 
valid  transfer  from  the  original  or  any.  sub- 
sequent holder."    Digitized  by  VjOOvIC 
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It  Iflt  however,  said  by  counsel  for  plain- 
tiff in  error  that,  as  it  does  not  appear  that 
any  notice  was  given  to  Craig,  the  finding 
of  the  secretary  of  the  interior  that  the 
assignment  was  a  forgery,  and  the  order 
directing  the  cancellation,  cannot  be  regard- 
ed as  binding  upon  Craig,  or  affecting  the 
rights  vested  in  him  by  the  surrender  of  the 
land  warrant  and  the  issue  of  the  location 
certificate.  In  other  words,  as  in  this  re- 
spect the  secretary  of  the  interior  is  a  tri- 
bunal with  limited  and  special  Jurisdic- 
tion, proof  of  notice  to  the  parties  inter- 
ested is  essential  to  sustain  the  validity  of 
any  adjudication.  Not  questioning  the 
proposition  of  law  as  thus  stated,  there 
are  two  sufficient  answers  to  its  appUcar 
bility  to  the  present  case:  First,  as  Craig 
and  those  claiming  under  him  thereafter 
dealt  with  the  government  upon  the  as- 
sumption that  the  adjudication  was  bind- 
ing, one  who  is  not  in  privity  with  them 
cannot  challenge  their  acceptance  of  that 
adjudication;  and,  secondly,  on  the  record 
the  parties  hereto  have  admitted  that  the 
assignment  of  the  warrant  by  Long  to  Craig 
was  a  forgery.  Craig  therefore  had  no  ti- 
tle to  the  warrant,  and  this  formal  surren- 
der by  him  of  the  instrument  was  an  invalid 
act,  neither  defeating  the  title  of  Long,  nor 
releasing  the  government  from  its  promise 
to  convey  to  Long  or  his  genuine  assignee 
the  specified  number  of  acres. 

The  case  therefore  stands  in  this  way: 
Confessedly,  though  a  formal  certificate  of 
location  was  Issued  in  1868,  there  was  then 
^In  fact  no  payment  for  the  land,  and  the 
tt  government  received  nothing  until  1888. 
•  During  these  intervening  years,* whatever 
might  have  appeared  upon  the  face  of  the 
record,  the  legal  and  the  equitable  title 
both  remained  in  the  government  The 
land  was  therefore  not  subject  to  state  tax- 
ation. Tax  sales  and  tax  deeds  issued  dur- 
ing that  time  were  void.  The  defendant 
took  nothing  by  such  deeds.  No  estoppel 
can  be  invoked  against  the  plaintiff.  His 
title  dates  from  the  time  of  payment  in 
1888.  The  defendant  does  not  hold  under 
him,  and  has  no  tax  title  arising  subse- 
quently thereto. 

With  respect  to  the  suggestion  of  counsel 
that  it  is  a  hardship  that  one  who  has 
changed  wild  land  into  a  farm,  and  great- 
ly improved  It,  should,  after  the  lapse  of 
nuiny  years,  be  deprived  of  the  benefit  of 
those  improvements  by  reason  of  an  undis- 
closed defect  in  the  record  title,  It  is  suffi- 
cient to  say  that  there  is  nothing  in  this 
record  to  indicate  that  the  defendant  ever 
made  any  improvements,  or  expended  a  dol- 
lar otherwise  than  in  paying  for  the  tax 
title.  We  cannot,  of  course,  take  the  in- 
timation of  counsel  in  the  brief  as  evidence 
of  a  fact  not  appearing  on  the  record.  Fur- 
ther, BO  far  as  the  money  paid  for  taxes  is 
concerned.  It  Is  familiar  law  that  a  pur- 
chaser of  a  tax  title  takes  all  the  chances. 


There  Is  no  warranty  on  the  part  of  the 
state.  Beyond  this,  the  statutes  of  Iowa 
contemplate  a  return  of  taxes  when  it  is 
disclosed  that  the  land  was  not  subject  to 
taxation.  1  McClaln's  Rev.  St  1888,  %  1387, 
p.  853.  We  see  no  error  in  the  decision  of 
the  supreme  court  of  Iowa,  and  it  is  there- 
fore affirmed. 


(165  U.  8.  150) 

GULF.  C.  &  S.  F.  RY.  CO.  v.  ELLIS. 

(January  18,  1897.) 

No.  133. 

CoNBTmrrioNAi*  Law— Claims  against  Railboao 

COMPANIBS— -RbCOVBRY    OP  ATT0KNEY*8   FeES. 

Act  Tex.  April  6,  1888,  providing  that  rail- 
road companies  failing  to  pay  claims  less  than 
$50  for  labor,  damages,  overcharges  on  freight, 
or  for  stoclc  killed,  within  30  days  after  presen- 
tation thereof,  shall  be  liable  for  an  attorney's 
fee  not  exceeding  $10,  is  void  as  depriving  such 
companies  of  the  equal  protection  of  the  law. 
2G  fcJ.  W.  985,  87  Tex.  19,  reversed.  Mr.  Chief 
Justice  Fuller,  Mr.  Justice  Gray,  and  Mr.  Jus- 
tice White,  dissenting. 

In  Brror  to  the  Supreme  Court  of  the  State^ 
of  Texas.  le 

On  April  5,  1889,  the  legislature  of  the^^ 
state  of  Texas  passed  this  act: 

"Section  L  Be  it  enacted  by  the  legislature 
of  the  state  of  Texas,  that  after  the  time  that 
this  act  shall  take  effect,  any  person  in  this 
state  having  a  valid  bona  fide  claim  for  per- 
sonal services  rendered  or  labor  done,  or  for 
damages,  or  for  overcharges  on  freight,  or 
claims  for  stock  killed  or  Injured  by  the  train 
of  any  railway  company,  provided  that  such 
claim  for  stock  killed  or  injured  shall  be  pre- 
sented to  the  agent  of  the  company  nearest 
to  the  point  where  such  stock  was  killed  or 
injured,  against  an}'  railway  corporation  oper- 
ating a  railroad  in  this  state,  and  the  amount 
of  such  claim  does  not  exceed  $50,  may  pre- 
sent the  same,  verified  by  his  affidavit,  for^o 
payment  to  such  corporation  by  filing*it  with? 
any  station  agent  of  such  corporation  in  any 
county  where  suit  may  be  instituted  for  the 
same,  and  if,  at  the  expiration  of  thirty  days 
after  such  presentation,  such  claim  has  not 
been  paid  or  satisfied,  he  may  immediately 
institute  suit  thereon  in  the  proper  court; 
and  if  he  shall  finally  establish  his  claim,  and 
obtain  judgment  for  the  full  amount  thereof, 
as  presented  for  payment  to  such  corporation 
in  such  court,  or  any  court  to  which  the  suit 
may  have  been  appealed,  he  shall  be  entitled 
to  recover  the  amount  of  such  claim  and  all 
costs  of  suit,  and  in  addition  thereto  all  rea- 
sonable attorney's  fees,  provided  he  has  an 
attorney  employed  In  his  case,  not  to  exceed 
$10,  to  be  assessed  and  awarded  by  the  court 
or  jury  trying  the  Issue."  Supp.  Sayles'  Rev. 
Civ.  St  p.  768,  art  4266a. 

On  October  9,  1890,  defendant  In  error  com- 
menced this  action  before  a  justice  of  the 
peace,  to  recover  $50  for  a  colt  killed  by  the 
railway  company.  The  complaint  alleged 
presentation  and  nonpayment,  as  required  by 
the  art  and  demanded  $10  attorney  fee.    The 
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oompany  answeredt  admittliig  eyerything  ex- 
cept the  claim  for  the  attorney  fee.  The  case 
passed,  after  judgment  In  favor  of  the  plain- 
tiff for  the  amount  claimed  and  an  attorney 
fee  of  $10,  tbrou;;h  the  district  court  and  the 
court  of  civil  appeals,  to  the  supreme  court  of 
the  state,  by  which,  on  May  10,  1S94,  the 
Judgement  against  the  company  was  affirmed. 
87  Tex.  19,  26  S.  W.  985.  To  reverse  such 
judgment  the  company  sued  out  this  writ  of 
error. 

B.  D.  Kenna  and  J.  W.  Terry,  for  plaintiff 
in  error. 

Mr.  Justice  BREWER,  after  stating  the 
f^cts  in  the  foregoing  language,  delivered  the 

S  opinion  of  the  court. 

7  *  The  single  question  In  this  case  is  the  con- 
stitutionality of  the  act  allowing  attorney 
fees.  The  contention  is  that  it  operates  to 
deprive  the  railroad  companies  of  property 
without  due  process  of  law,  and  denies  to 
them  the  equal  protection  of  the  law,  in  that 
it  singles  them  out  of  all  citizens  and  corpo- 
rations, and  requires  them  to  pay  in  certain 
cases  attorney  fees  to  the  parties  successfully 
suing  them,  while  it  gives  to  them  no  like 
or  corresponding  benefit  Only  against  rail- 
road companies  is  such  exaction  made,  and 
only  in  certain  cases. 

We  have  not  been  favored  with  any  argu- 
ment or  brief  from  the  defendant  in  error. 
Doubtless  he  believed,  and  jostiy,  that  noth- 
ing could  be  added  to  the  arguments  so 
fully  and  strongly  made  in  support  of  the  con- 
stitutionality of  this  law  lu  the  respective 
opinions  of  the  two  highest  courts  of  the 
state. 

The  supreme  court  of  the  state  considered 
this  statute  as  a  whole,  and  held  it  valid,  and 
as  such  it  is  presented  to  us  for  consideration. 
Considered  as  such,  it  is  simply  a  statute  Im- 
posing a  penalty  upon  railroad  corporations 
for  a  failure  to  pay  certain  debts.  No  indi- 
viduals are  thus  punished,  and  no  other  cor^ 
poratlons.  The  act  singles  out  a  certain  class 
of  debtors,  and  punishes  them  when,  for  like 
delinquencies,  it  punishes  no  others.  They 
are  not  treated  as  other  debtors,  or  equally 
with  other  debtors.  They  cannot  appeal  to 
the  courts,  as  other  litigants,  under  like  con- 
ditions, and  with  like  protection.  If  litiga- 
tion terminates  adversely  to  them,  they  are 
mulcted  In  the  attorney's  fees  of  the  success- 
ful plaintiff;  if  it  terminates  in  their  favor, 
they  recover  no  attorney's  fees.  It  is  no  suf- 
ficient answer  to  say  that  they  are  punished 
only  when  adjudged  to  be  in  the  wrong. 
They  do  not  enter  the  courts  upon  equal  terms. 
They  must  pay  attorney's  fees  if  wrong. 
They  do  not  recover  any  If  right;  while  their 
adversaries  recover  If  right,  and  pay  nothing 
if  wrong.  In  the  suits,  therefore,  to  which 
they  are  parties,  they  are  dis(ariminated 
against,  and  are  not  treated  as  others.  They 
do  not  stand  equal  before  the  law.  They  do 
not  receive  its  equal  protection.  All  this  is 
-obvious  from  a  mere  inspection  of  the  statute. 


It  is  true,  the  amount  of  the  attorney**  fea 
which  may  be  charged  is  small,  but.  If  the 
state  has  the  power  to  thus  mulct  them  In 
a  small  amount,  it  has  equal  power  to  do- 
so  in  a  larger  sum.  The  matter  of  amount! 
does  not  determine  the  question^of  right,  and* 
the  party  who  has  a  legal  right  may  insist 
upon  it,  if  only  a  shilling  be  involved.  As 
well  said  by  Mr.  Justice  Bradley  in  Boyd  v. 
U.  S.,  116  U.  S.  ei6,  635,  6  Sup.  Gt  624,  535: 
"Illegitimate  and  unconstitutional  practices 
get  their  first  footing  in  that  way,  namely, 
by  silent  approaches  and  slight  deviations 
from  legal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering  to  the  rule 
that  constitutional  provisions  for  the  secu- 
rity of  person  and  property  should  be  liberal- 
ly construed.  A  close  and  literal  constmc- 
tion  deprives  them  of  half  their  efficacy, 
and  leads  to  gradual  depreciation  of  the 
right,  as  if  It  consisted  more  in  sound  than 
in  substance.  It  is  the  duty  of  courts  to  be 
watchful  for  the  constitutional  rights  of  the 
citizens  and  against  any  stealthy  encroach- 
ments thereon.  Their  motto  should  be  obsta 
principiis." 

While  good  faith  and  a  knowledge  of  ex- 
isting conditions  on  the  part  of  a  legislatoie 
are  to  be  presumed,  yet  to  cany  that  pre- 
sumption to  the  extent  of  always  holding 
that  there  must  be  some  undisclosed  and  un- 
known reason  for  subjecting  certain  Indi- 
viduals or  corporations  to  hostile  and  dis- 
criminating legislation  is  to  make  the  pro- 
tecting clauses  of  the  fourteenth  amendment 
a  mere  rope  of  sand,  in  no  manner  restrain- 
ing state  action. 

It  is  weU  settted  that  corporations  are  per> 
sons  within  the  provisions  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States.  Santa  Clara  Go.  v.  Southern  Pac  R. 
Co.,  118  U.  S.  894,  6  Sup.  Gt  1132;  Pembina 
ConsoL  Silver  Min.,  etc..  Go.  v.  Pennsylvania, 
125  U.  S.  181,  189,  8  Sup.  Gt  737;  Railway 
Go.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ot  1161; 
Railway  Go.  v.  Herrick,  127  U.  S.  210,  8  Sup. 
Gt  1176;  Railway  Go.  v.  Beckwith,  129  U. 
S.  26,  9  Sup.  Gt  207;  Railroad  Go.  v.  Oibbea, 
142  U.  S.  386,  12  Sup.  Gt  255;  Road  Co.  v. 
Sandford,  164  U.  S.  578, 17  Sup.  Gt  19a  Tie 
rights  and  securities  guarantied  to  persons 
by  that  instrument  cannot  be  disregarded  in 
respect  to  these  artificial  entities  called  ^'cor- 
porations''  any  more  than  they  can  be  in 
respect  to  the  individuals  who  are  the  equita- 
ble owners  of  the  property  belonging  to 
such  corporations.  A  state  has  no  more  pow- 
er to  deny  to  corporations  the  equal  i»*otec>^ 
tion  of  the  law  than  it  has  to  individually 
citizens.  ''But  it  is  said  that  it  is  not  within* 
the  scope  of  the  fourteenth  amendment  to 
withhold  from  states  the  power  of  classiflca^ 
tion,  and  that,  if  the  law  deals  alike  with 
all  of  a  certain  class,  it  is  not  obnoxious  ta 
the  charge  of  a  denial  of  equal  protection. 
While,  as  a  general  proposition,  this  is  unde- 
niably true  (Hayes  v.  Missouri,  120  U.  S.  68, 
7  Sup.  Gt  350;  Railway  Go.  v.  Mackey,  121 
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C.  8.  205,  8  Sap.  Ot  1161;  Walston  y.  Neyln, 
128  U.  S.  578,  9  Sup.  Ct  192;  BeU'a  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  10  Sup. 
Ct.  533;  Express  Co.  v.  Selbert,  142  U.  S. 
339,  12  Sup.  Ct.  250;  Glozza  v.  Tiernan,  148 
U.  S.  657,  13  Sup.  Ct  721;  Railroad  Co.  v. 
Wright,  151  U.  S.  470,  14  Sup.  Ct.  396;  Mar- 
cliant  V.  Railroad  Co.,  153  U.  S.  380,  14  Sup. 
Ct  894;  Railway  Co.  v.  Mathews.  165  U.  S. 
1,  17  Sup.  Ct  243),  yet  It  is  equally  true  that 
such  classification  cannot  be  made  arbitra- 
rily. The  state  may  not  say  that  all  white 
men  shall  be  subjected  to  the  payment  of 
the  attorney's  fees  of  parties  successfully 
suini:  them,  and  all  black  men  not  It  may 
not  say  that  all  men  beyond  a  certain  age 
shall  be  alone  thus  subjected,  or  all  men  pos- 
sessed of  a  certain  wealth.  These  are  dis- 
tinctions which  do  not  furnish  any  proper 
basis  for  the  attempted  classification.  That 
must  always  rest  upon  some  difiTerence  which 
bears  a  reasonable  and  Just  relation  to  the 
act  in  respect  to  which  the  classification  is 
proposed,  and  can  never  be  made  arbitrarily, 
and  without  any  such  basis. 

As  well  said  by  Blaclc,  J.,  in  State  r. 
Loomis,  115  Mo.  307,  314,  22  S.  W.  350,  351, 
in  which  a  statute  making  it  a  misdemeanor 
for  any  corporation  engaged  in  manufactur- 
ing or  mining  to  issue  in  payment  of  the 
wages  of  its  employes  any  order,  check,  etc., 
IMiyable  otherwise  than  in  lawful  money  of 
the  United  States,  unless  negotiable  and  re- 
deemable at  its  face  value  in  cash  or  in 
goods  and  supplies  at  the  option  of  the  hold- 
er at  the  store  or  other  place  of  business  of 
the  corporation,  was  held  class  legislation 
and  void:  "Classification  for  legislative  pur- 
poses must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that 
differences  which  would  serve  for  a  classi- 
fication for  some  purposes  furnish  no  rea- 
son whatever  for  a  classification  for  legisla- 
tive purposes.  The  differences  which  will 
Q  support  class  legislation  must  be  such  as,  in 
nthe  nature  of  things,  furnish  a  reasonable 
•  basis  for  separate  laws  and  *  regulations. 
Thus  the  legislature  may  fix  the  age  at 
which  persons  shall  be  deemed  competent  to 
contract  for  themselves,  but  no  one  will 
claim  that  competency  to  contract  can  be 
made  to  depend  upon  stature  or  color  of  the 
hair.  Such  a  classification  for  such  a  purpose 
would  be  arbitrary,  and  a  piece  of  legisla- 
tive despotism,  and  therefore  not  the  law  of 
the  land." 

In  Vanzant  v.  Waddel,  2  Yerg.  260.  270, 
Catron,  J.  (afterwards  Mr.  .Justice  Catron  of 
this  court),  speaking  for  the  supreme  court 
of  Tennessee,  declared:  "Every  partial  or 
private  law.  which  directly  proposes  to  de- 
stroy or  affect  individual  rights,  or  does  the 
same  thing  by  affording  remedies  leading  to 
similar  consequences,  is  unconstitutional  and 
void.  Were  this  otherwise,  odious  Individ- 
uals and  corporate  bodies  would  be  governed 
by  one  rule,  and  the  mass  of  the  community, 
who  made  the  law,  by  another." 
17  S.C.~17 


In  Dibrell  r.  Morris*  Heirs  fTenn.)  16  8.  17, 
87,  95,  Baxter,  Special  Judge,  reTiewing  at 
some  length  cases  of  classification*  closes  th« 
review  with  these  words:  "We  condudi^ 
upon  a  review  of  the  cases  referred  to  above 
that  whether  a  statute  be  public  or  private, 
general  or  si)ecial,  in  form,  if  it  attempts  to 
create  distinctiona  and  classifications  be- 
tween the  citizens  of  this  state,  the  basis  of 
such  classification  must  be  natural,  and  not 
arbitrary." 

In  Bell's  Gap  R.  Co.  T.  Pennsylvania,  134 
U.  S.  232,  10  Sup.  Ct  533,  the  question  was 
presented  as  to  the  power  of  the  state  to 
classify  for  purposes  of  taxation,  and  whil^ 
it  was  conceded  that  a  large  discretion  Id 
these  respects  was  vested  in  the  various  leg- 
islatures, the  fact  of  a  limit  to  such  discre- 
tion was  recognized,  the  court,  by  Mr.  Justice 
Bradley,  saying,  on  page  237,  134  U.  SL,  and 
page  535,  10  Sup.  Ot:  ''All  such  regulations, 
and  those  of  like  character,  so  long  as  they 
proceed  within  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the 
state  legislature  or  the  people  of  the  state  in 
framing  their  constitution.  But  clear  and 
hostile  discriminations  against  particular 
persons  and  classes,  especially  such  as  are 
of  an  unusual  character,  unknown  to  the 
practice  of  our  governments,  might  be  ob- 
noxious to  the  constitutional  prohibition.'*    i. 

It  is,  of  course,  proper  that  every  debtor  S 
should  pay  his*debts,  and  there  might  be  no* 
impropriety  in  giving  to  every  successfol 
suitor  attorney's  fees.  Such  a  proTlskm 
would  bear  a  reasonable  relation  to  the  delin- 
quency of  the  debtor,  and  would  certainly 
create  no  inequality  of  right  or  protection. 
But  before  a  distinction  can  be  made  be- 
tween debtors,  and  one  be  punished  for  a 
failure  to  pay  his  debts,  while  another  is 
permitted  to  become  in  like  manner  delin- 
quent without  any  punishment  there  must 
be  some  difference  in  the  obligation  to  pay, 
some  reason  why  the  duty  of  payment  Is 
more  Imperative  in  the  one  instance  than  in 
the  other. 

If  it  be  said  that  this  penalty  is  cast  only 
upon  corporations,  that  to  them  special  priv- 
ileges are  granted,  and  therefore  upon  them 
special  burdens  may  be  imposed,  it  is  a  suffi- 
cient nnswer  to  say  that  the  penalty  is  not 
Imposed  upon  all  corporations.  The  burden 
does  not  go  with  the  privilege.  Only  railroad 
of  all  corporations  are  selected  to  bear  this 
penalty.    The  rule  of  equality  is  ignored. 

It  may  be  said  that  certain  corporations  are 
chartered  for  charitable,  educational,  or  re- 
ligious purposes,  and  abundant  reason  for 
not  visiting  them  with  a  penalty  for  the  non- 
payment of  debts  is  found  in  the  fact  that 
their  chartered  privileges  are  not  given  for 
pecuniary  profit.  But  the  penalty  is  not  im- 
posed upon  ail  business  corporations,  all  char- 
tered for  the  purpose  of  private  gain.  Tbf 
banking  corporations,  the  manufacturlr^ 
corporations,  and  others  like  them,  are  e^-lp 
empt.    Further,  the  penalty  is  imposed,  n# 
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upon  all  corporations  charged  with  the  quasi 
public  duty  of  transportation,  but  only  upon 
those  charged  with  a  particular  form  of  that 
duty.  So  the  classification  is  not  based  on 
any  idea  of  special  prlyileges  by  way  of  in- 
corporation, nor  of  special  privileges  given 
thereby  for  purposes  of  private  gain,  nor 
even  of  such  privileges  g^ranted  for  the  dis- 
charge of  one  general  class  of  public  duties. 
But,  if  the  classification  is  not  based  up- 
on the  idea  of  special  privileges,  can  it  be 
sustained  ui>on  the  basis  of  the  business  in 
which  the  corporations  to  be  punished  are 
» engaged?  Tliat  such  corporations  may  be 
H  classified  for  some  purposes  is  unquestioned. 
•  The  business  in  which  they  are*engaged  is  of 
a  peculiarly  dangerous  nature,  and  the  leg- 
islature, in  the  exercise  of  Its  police  powers, 
may  Justly  require  many  things  to  be  done 
by  them  in  order  to  secure  life  and  property. 
Fencing  of  railroad  tracks,  use  of  safety 
couplers,  and  a  multitude  of  other  things 
easily  suggest  themselves.  And  any  classi- 
fication for  the  Imposition  of  such  special  du- 
ties—duties arising  out  of  the  peculiar  busi- 
ness in  which  they  are  engaged— Is  a  just 
classification,  and  not  one  within  the  prohi- 
bition of  the  fourteenth  amendment.  Thus 
It  is  frequently  required  that  they  fence  their 
traclfs,  and  as  a  penalty  for  a  failure  to 
fence  double  damages  in  case  of  loss  are  In- 
flicted. Railway  Co.  v.  Humes,  115  U.  S. 
512,  6  Sup.  a.  110.  But  this  and  all  kindred 
cases  proceed  upon  the  theory  of  a  special 
duty  resting  upon  railroad  corporations  by 
reason  of  the  business  In  which  they  are  en- 
gaged,—a  duty  not  resting  upon  others;  a 
duty  which  can  be  enforced  by  the  legisla- 
ture In  any  proper  manner;  and  whether  It 
enforces  it  by  penalties  in  the  way  of  fines 
coming  to  the  state,  or  by  double  damages 
to  a  party  injured,  is  Immaterial.  It  Is  all 
done  in  the  exercise  of  the  police  power  of 
the  state,  and  with  a  view  to  enforce  Just 
and  reasonable  police  regulations. 

While  this  action  Is  for  stock  killed,  the 
recovery  of  attorneys*  fees  cannot  be  sus- 
tained upon  the  theoiy  Just  suggested. 
There  is  no  fence  law  In  Texas.  The  legis- 
lature of  the  state  has  not  deemed  It  neces- 
sary for  the  protection  of  life  or  property  to 
require  railroads  to  fence  their  tracks,  and, 
as  no  duty  Is  Imposed,  there  can  be  no  pen- 
alty for  nonperformance.  Indeed,  the  stat- 
ute does  not  proceed  upon  any  such  theory; 
it  is  broader  in  Its  scope.  Its  object  Is  to 
compel  the  payment  of  the  several  classes  of 
debts  named,  and  was  so  regarded  by  the  su- 
preme court  of  the  state. 

But  a  mere  statute  to  compel  the  payment 
of  Indebtedness  docs  not  come  within  the 
scope  of  police  regulations.  The  hazardous 
bus^iness  of  railroading  carries  with  it  no 
fipocial  necessity  for  the  prompt  payment  of 
debts.  That  is  a  duty  resting  upon  all  debt- 
ors, and  while,  In  certain  cases,  there  may 
be  a  peculiar  obligation  which  may  be  en- 
forced by  penalties,  yet  nothing  of  that  kind 


springs  from  the  mere  woA  of* railroad* 
transportation.  Statutes  have  been  sustain- 
ed giving  special  protection  to  the  claims  of 
laborers  and  mechanics^  but  bo  such  idea 
underlies  this  legislation.  It  does  not  aim 
to  protect  the  laborer  or  the  mechanic  alone, 
for  its  benefits  are  conferred  upon  every 
Individual  In  the  state,  rich  or  poor,  high  or 
low,  who  has  a  claim  of  the  character  de- 
scribed. It  Is  not  a  statute  for  the  protec- 
tion of  particular  classes  of  individuals  sup- 
posed to  need  protection,  but  for  the  pun- 
ishment of  certain  corporations  on  account 
of  their  delinquency. 

Neither  can  it  be  sustained  as  a  proper 
means  of  enforcing  the  payment  of  small 
debts,  and  preventing  any  unnecessary  liti- 
gation in  respect  to  them,  because  it  does 
not  impose  the  penalty  in  all  cases  where  the 
amount  in  controversy  is  within  the  limit 
named  in  the  statute.  Indeed,  the  statute 
arbitrarily  singles  out  one  class  of  debtors, 
and  punishes  It  for  a  failure  to  perform  cer- 
tain duties,— duties  which  are  equally  ob- 
ligatory upon  all  debtors;  a  punishment  not 
visited  by  reason  of  the  failure  to  comply 
with  any  proper  police  regulations,  or  for  the 
protection  of  the  laboring  classes,  or  to  pre- 
vent litigation  about  trifling  matters,  or  in 
consequence  of  any  special  corporate  privi- 
leges bestowed  by  the  state.  Unless  the  leg- 
islature may  arbitrarily  select  one  corpcwa- 
tlon  or  one  class  of  corporations,  one  indi- 
vidual or  one  class  of  individuals,  and  visit 
a  penalty  upon  them  which  is  not  imposed 
upon  others  guilty  of  like  delinquency,  this 
statute  cannot  be  sustained. 

But  arbitrary  selection  can  never  be  Justi- 
fied by  calling  It  classification.  The  equal  pro- 
t(-ctlon  demanded  by  the  fourteenth  amend- 
ment forbids  tills.  No  language  is  more 
worthy  of  frequent  and  thoughtful  consider- 
ation than  these  words  of  Mr.  Justice  Mat- 
thews, spoaklng  for  this  court.  In  Tick  Wo  v. 
Hopkins,  118  U.  S.  356.  369,  6  Sup.  Ct  1064, 
1071:  "When  we  consider  the  nature  and 
the  theory  of  our  Institutions  of  government, 
the  principles  upon  which  they  are  supposed 
to  rest,  and  review  the  history  of  their  de- 
velopment, we  are  constrained  to  conclude 
that  they  do  not  mean  to  leave  room  for  the 
play  and  action  of  purely  personal  and  arbi- 
trary power."  The  first  official  action  of  this 
nation  declared  the  foundation  of  govern- o 
ment  in  these  words:  "We  hold  these  truths  S 
to  be  self-evident, •that  all  men  are  created* 
equal,  that  they  are  endowed  by  their  Crea- 
tor with  certain  unalienable  rights,  that 
among  these  are  life,  liberty,  and  the  pursuit 
of  happiness."  While  such  declaration  of 
principles  may  not  have  the  force  of  organic 
law,  or  be  made  the  basis  of  Judicial  decision 
as  to  the  limits  of  right  and  duty,  and  while 
In  all  cases  reference  must  be  had  to  the  or- 
ganic law  of  the  nation  for  such  limits,  yet 
the  latter  Is  but  the  body  and  the  letter  of 
which  the  former  Is  the  thought  and  the 
spirit,  and  It  is  always  safe  to  read  the  lettex 
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of  the  conertltutlon  In  the  spirit  of  the  Dec- 
laration of  Independence.  No  duty  rests 
more  Imperatlyely  upon  the  courts  than  the 
enforcement  of  those  constitutional  proyi- 
sions  Intended  to  secure  that  equality  of 
rights  which  is  the  foundation  of  free  gov- 
ernment. 

Questions  of  this  character  hare  been  fre- 
quently presented  to  the  courts,  and  It  is 
well  to  notice  a  few  of  the  decisions.  In 
Alabama  a  statute  provided  that  a  railroad 
corporation,  or  any  complainant  against  it, 
taking  an  appeal  from  a  Judgment  of  a  Jus- 
tice of  the  peace  in  a  suit  for  damages  to  live 
stock,  and  failing  to  sustain  such  appeal, 
should  be  liable  for  a  reasonable  attorney's 
fee  Incurred  by  reason  thereof.  Ck)de  Ala. 
1715.  This  statute  was  less  obnoxious  to  the 
charge  of  discrimination  than  tlie  one  before 
ns,  in  that  it  gave  the  same  right  to  the  cor- 
poration as  to  its  adversary,  and  it  was  lim- 
ited to  cases  in  which  an  appeal  was  taken 
from  a  Judgment  already  rendered  by  a  com- 
petent Judicial  officer;  yet  the  supreme  court 
of  that  state  (Railroad  Ck>.  v.  Morris,  65  Ala. 
rJ3)  held  it  in  conflict  with  both  the  state 
and  the  fourteenth  amendment  to  the  United 
States  constitution,  saying:  "Justice  can- 
not be  sold  or  denied  by  the  exaction  of  a 
pecuniary  consideration  for  its  enjoyment 
from  one,  when  it  is  given  freely  and  open- 
handed  to  another,  without  money  and  with- 
out price.  Nor  can  it  be  permitted  that  liti- 
gants shall  be  debarred  from  the  free  exer- 
cise of  this  constitutional  right  by  the  impo- 
sition of  arbitrary,  unjust,  and  odious  dis- 
criminations, perpetrated  under  color  of  es- 
tablishing peculiar  rules  for  a  particular  oc- 
^cnpation.  Unequal,  partial,  and  dlscrimina- 
gtory  legislation,  which  secures  this  right  to 
•  some  favored  class  or  classes,  and  denies  it 
to  others,  who  are  thus  excluded  from  that 
equal  protection  designed  to  be  secured  by 
the  general  law  of  the  land,  is  in  clear  and 
manifest  opposition  to  the  letter  and  spirit 
of  the  foregoing  constitutional  provisions." 
And  again:  "The  section  of  the  Code  under 
consideration  (1715)  prescribes  a  regulation 
of  a  peculiar  and  discriminative  character 
In  reference  to  certain  appeals  from  Justices 
of  the  peace.  It  is  not  general  in  Its  provi- 
sions, or  applicable  to  all  persons,  but  is  con- 
fined to  such  as  own  or  control  railroads 
only;  and  it  varies  from  the  general  law  of 
the  land  by  requiring  the  unsuccessful  ap- 
pellant, in  this  particular  class  of  cases,  to 
pay  an  attorney's  tax  fee  not  to  exceed  twen- 
ty dollars.  A  law  which  would  require  all 
farmers  who  raise  cotton  to  pay  such  a  fee 
in  cases  where  cotton  was  the  subject-matter 
of  litigation,  and  the  owners  of  this  staple 
were  parties  to  the  suit  would  be  so  discrim- 
inating In  Its  nature  as  to  appear  manifestly 
unconstitutional;  and  one  which  should  con- 
fine the  tax  alone  to  physicians  or  merchants 
or  ministers  of  the  gospel  would  be  glaring 
In  its  obnoxious  repugnancy  to  those  cardi- 
nal principles  of  free  government  which  are 


found  Incorporated,  perhaps,  In  tSie  Mil  of 
rights  of  every  state  constitution  of  the  vari- 
ous commonwealths  of  the  American  gov- 
emment'* 

In  Mississippi  an  act  somewhat  similar  in 
its  nature  (Laws  Miss.  1882,  p.  110)  was  ad- 
Judged  unconstitutional  (Railroad  Co.  v.  Moss, 
(50  Miss.  641),  the  court  saying,  on  page  046: 
"The  right  of  appeal  cannot  be  fettered  and 
clogged  with  reference  to  the  parties  liti- 
gant or  the  attitude  they  occupy  as  plaintifT 
or  defendant  All  litigants,  whether  plain- 
tiff or  defendant,  should  be  regarded  with 
equal  favor  by  the  law,  and  before  the  tri- 
bunals for  administering  it,  and  should  have 
the  same  right  to  appeal  with  others  simi- 
larly situated.  All  must  have  the  equal  pro- 
tection of  the  law  and  its  Instrumentalities. 
The  same  rule  must  exist  for  all  in  the  same 
circumstances.*' 

In  Michigan  a  statute  was  passed  (Laws 
Mich.  1885,  a  234)  authorizing  the  taxing  of  n 
an  attorney's  fee  of  $25  In  actions  against  aS 
railroad  company  for  damages  for*cattle  kill-* 
ed,  and  the  supreme  court  of  that  state  held 
it  unconstitutional  (Wilder  v.  Railway  Co., 
70  Mich.  382,  38  N.  W.  269),  saying,  on  page 
384,  70  Mich.,  and  page  290,  38  N.  W.:  **Cor- 
poratlons  have  equal  rights  with  natural  per- 
sons as  far  as  their  privileges  in  the  courts 
are  concerned.  They  can  sue  and  defend  in 
all  courts  the  same  as  natural  persons,  and 
the  law  must  be  administered  as  to  them 
with  the  same  equality  and  Justice  which  it 
bestows  upon  every  suitor,  and  without 
which  the  machinery  of  the  law  becomes 
the  engine  of  tyranny.  This  statute  proposes 
to  punish  a  railroad  company  for  defending 
a  suit  brought  against  it  with  a  penalty  of 
$25,  if  it  fails  to  successfully  maintain  its 
defense.  The  individual  sues  for  the  loss  of 
his  cow,  and  if  it  Is  shown  that  such  loss 
was  occasioned  by  his  own  neglect,  and 
through  no  fault  of  the  company,  and  he 
thereby  loses  his  suit,  the  railroad  company 
can  recover  only  the  ordinary  statutory  costs 
of  $10  in  the  Justice's  court;  but,  If  he  suc- 
ceeds because  of  the  negligence  of  the  com- 
pany, the  plaintiff  is  permitted  to  tax  the 
$10  and  an  additional  penalty  of  $25;  for  It 
is  nothing  more  or  less  than  a  penalty.  Call- 
ing It  an  'attorney  fee'  does  not  change  its 
real  nature  or  effect  It  is  a  punishment  to 
the  company,  and  a  reward  to  the  plaintiff, 
and  an  Incentive  to  litigation  on  his  part 
This  Inequality  and  injustice  cannot  be  sus- 
tained upon  any  principle  known  to  the  law. 
It  is  repugnant  to  our  form  of  government 
and  out  of  harmony  with  the  genius  of  our 
free  institutions.  The  legislature  cannot 
give  to  one  party  in  litigation  such  privileges 
as  will  arm  him  with  special  and  Important 
pecuniary  advantages  over  his  antagonist" 
Lafferty  v.  Railway  Co.,  71  Mich.  35,  38  N. 
W.  600. 

So,  In  Arkansas,  an  act  was  passed  provid- 
ing that  when  stock  was  killed  by  a  railroadi  ^ 
company  the  owner  might  demand  an  a^l^^ 
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prai8ement»  and  that.  If  the  appraised  yalue 
was  not  paid  within  a  certain  time,  and  an 
action  was  brought,  an  attorney  fee  for  the 
plaintiff  might  be  taxed  and  collected;  but 
it  was  held  by  the  supreme  court  (Railway 
CJo.  V.  Wmiams.  40  Ark.  492,  5  S.  W.  883) 
that  such  legislation  could  not  be  sustained, 
o  It  was  construed  to  be  an  act  Imposing  a 
r  penalty  for  a  failure  to  abide  by  an  award 
of  appraisers,  and  contesting  its  yalldity  in 
the  courts.  It  is  worthy  of  note  that  in  the 
same  volume  is  found  a  decision  by  the 
same  court,  sustaining  a  statute  allowing  an 
attorney  fee  in  actions  for  the  recovery  of 
overcharges  by  railroads  (Dow  v.  Beidelman, 
49  Ark.  455,  5  S.  W.  718),  but  the  statute 
had  prescribed  the  rates  of  charge  for  the 
carriage  of  passengers  by  railroads,  had  for- 
bidden an  overcharge,  and  it  was  as  a  pen- 
alty for  failure  to  comply  with  such  police 
regulations  that  the  allowance  of  an  attor- 
ney fee  was  sustained.  See,  also,  JoUiffe  v. 
Brown,  14  Wash.  155,  44  Pac.  149,  in  which, 
it  appearing  that  there  was  no  statutory  ob- 
ligation on  railroad  companies  to  fence  their 
right  of  way,  a  statute  allowing  attorney 
fees  in  actions  to  recover  damages  for  stock 
killed  was  declared  to  be  unconstitutional; 
and  Chair  Co.  v.  Runnels,  77  Mich.  104,  43 
N.  W.  1006,  in  which  an  act  authorizing  an 
attorney  fee  to  be  taxed  in  entering  judg- 
ments for  personal  services  was  set  aside. 

Besides  these  cases  involving  attorney  fees 
are  others  in  which  legislation  imposing  spe- 
cial burdens  on  an  individual  or  a  class  has 
been  declared  beyond  the  power  of  the  legis- 
lature as  against  equality  of  right.  In  Rail- 
way Co.  V.  Wilson,  19  S.  W.  910,  the  court 
of  appeals  of  Texas  held  that  a  statute  pro- 
viding that,  in  the  event  of  a  railroad  com- 
pany's refusing  to  pay  its  indebtedness  to  an 
employe  within  20  days  after  demand,  he 
could  recover  as  damages  20  per  cent  in  ad- 
dition to  the  amount  due,  was  class  legisla- 
tion and  unconstitutional.  In  the  course  of 
the  opinion,  after  referring  to  those  statutes 
allowing  double  damages  for  stock  killed, 
the  court  observed:  "But  when  we  consider 
the  relations  of  railway  companies  to  their 
own  servants,  both  as  to  contracts  of  em- 
ployment and  payment,  we  find  a  field  in 
which  special  legislation  has  no  right  ordi- 
narily to  enter,  and  in  which  railways  stand 
on  the  same  footing  with  all  other  corpora- 
tions or  persons."  In  Railroad  Co.  v.  Baty, 
6  Neb.  37,  there  was  presented  for  consldera- 
« tlon  a  statute  which  gave  to  the  owner  of 
S  live  stock  accidentally  killed  or  destroyed  on 
*  a  railroad  track^double  its  value,  and  it  was 
held  that  the  statute  was  void.  Mlllett  v. 
People.  117  111.  294,  7  N.  B.  631,  in  which  an 
act  of  the  legislature  requiring  owners  and 
operators  of  coal  mines  to  weigh  coal  In  a 
certain  specified  manner  was  held  invalid 
as  beyond  the  power  of  the  legislature  to 
single  out  certain  individuals,  and  impose 
upon  them  burdens  not  imposed  upon  all. 
V^rorer  v.  People,  141  111.  171,  31  N.  E.  395. 


where  an  act  which  prohibited  pei-sons  enga- 
ged in  mining  or  manufacturing  from  keep- 
ing a  store  for  furnishing  supplies  to  their 
employes  was  held  in  conflict  with  the  con- 
stitution. Braceville  Coal  Co.  y.  People,  147 
111.  66,  35  N.  £.  62,  where  a  like  ruling  was 
made  in  respect  to  a  statute  requiring  c^- 
tain  specified  corporations  to  pay  the  wages  of 
their  employes  weekly.  Eden  v.  People,  161 
IlL  296.  43  N.  E.  1108.  which  set  aside  a  stat- 
ute forbidding  barbers,  and  barbers  only,  to 
keep  open  their  shops  or  work  at  their  trade 
on  Sundays.  Durkee  v.  City  of  Janesvllle, 
28  Wis.  464.  in  which  an  act  providing  that 
no  costs  should  be  recovered  against  the 
city  in  an  action  commenced  to  set  aside  any 
assessment  or  tax  deed,  or  to  prevent  the  col- 
lection of  taxes  in  said  city,  was  held  to  con- 
flict with  the  rule  of  equality  in  that  sniton 
in  all  other  cases  were  entitled  to  recov« 
their  costs;  the  court  saying,  on  page  471« 
that:  "It  is  obvious  there  can  be  no  certain 
remedy  in  the  laws  where  the  legislature 
may  prescribe  one  rule  for  one  suitor  or 
class  of  suitors  in  the  courts,  and  another 
for  all  others  under  like  drcumstances,  or 
may  disci*imlnate  between  parties  to  the 
same  suit,  giving  one  most  unjust  pecuniary 
advantage  over  the  other.  Parties  thus  dis- 
criminated against  would  not  obtain  Justice 
freely,  and  without  being  obliged  to  pur> 
chase  it.  To  the  extent  of  such  discrimina- 
tion they  would  be  obliged  to  buy  Justice^ 
and  pay  for  it;  thus  making  it  a  matter  of 
purchase  to  those  who  could  afford  to  pay, 
contrary  to  the  letter  and  spirit  of  this  pro- 
vision." City  of  Janesville  v.  Carpenter,  77 
Wis.  288.  46  N.  W.  128.  in  which  a  statute 
authorizing  suits  for  injunction  to  be  main- 
tained in  favor  of  certain  parties  under  cir- 
cumstances differing  from  those  which  ob- 
tained in  respect  to  all  other  suits  of  a  sim- 
ilar nature,  was  likewise  held  to  be  ToldtM 
as  discriminating  and  class  legislation,  inS 
*  violation  of  the  spirit  of  the  constitution,  and* 
contrary  to  public  Justice. 

In  State  v.  GoodwlU.  33  W.  Va.  179.  10  a 
E.  285.  the  supreme  court  of  appeals  of  West 
Virginia  held  unconstitutional  a  statute 
which  prohibited  persons  engaged  in  mining 
and  manufacturing  from  issuing  for  the  pay- 
ment of  labor  any  order  or  paper  except 
such  as  was  specified  in  the  act;  and  on  the 
same  day,  in  State  v.  Fire  Creek  Coal  & 
Coke  Co.,  33  W.  Va.  188,  10  S.  B.  288.  the 
same  court  also  set  aside  another  statute 
which  prohibited  persons  and  ecnrporations 
engaged  in  mining  and  manufacturing,  and 
interested  in  selling  merchandise  and  sui^ 
piles,  from  selling  any  merchandise  or  sup- 
plies to  their  employes  at  a  greater  per  cent 
of  profit  than  they  sell  to  others  not  em- 
ployed by  them.  In  Park  r.  Press  Co.,  7J 
Mich.  560,  40  N.  W.  731,  it  was  held  thac  an 
act  limiting  the  recovery  in  suits  brought  for 
libel  in  certain  cases  to  actual  damages,  as 
defined  in  the  act,  was  not  within  the  scope 
of  constitutional  leglslatipn^(jq(^ Pearson  t. 
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City  of  Portland.  69  Me.  278,  a  statute, 
which  provided  that  no  damages  for  injury 
to  person  or  property  caused  by  a  defect  in 
the  highway,  could  be  recovered  of  any  city 
or  town  by  any  person  who,  at  the  time  the 
damage  was  done,  was  a  resident  of  any 
country  where  damage  done  under  similar 
circumstances  was  not  by  the  laws  of  that 
country  recoverable,  was  held  to  conflict 
with  the  equality  clause  of  the  fourteenth 
amendment  of  the  United  States  constitution. 
It  must  not  be  understood  that  by  citing 
we  indorse  all  these  decisions.  Our  purpose 
is  rather  to  show  the  extent  to  which  the 
courts  of  the  various  states  have  gone  in  en- 
forcing the  constitutional  obligation  of  equal 
protection.  Other  cases  of  a  similar  char- 
acter may  be  found  In  the  reports,  but  a 
mere  accumulation  of  authorities  is  of  little 
value.  It  is  apparent  that  the  mere  fact  of 
classification  is  not  sufficient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause 
of  the  fourteenth  amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a  classifi- 
cation has  been  made,  but  also  that  it  is 
one  based  upon  some  reasonable  ground,^ 
^some  difference  which  bears  a  just  and  prop- 
Jer  relation  to  the  attempted  classification,— 
•  and  is  not  a  mere  arbitrary  selection.  Test- 
ed by  these  principles,  the  statute  in  con- 
troversy cannot  be  sustained.  The  judg- 
ment of  the  supreme  court  of  Texas  is  there- 
fore reversed,  and  the  case  is  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  GRAY,  with  whom  concurred 
Mr.  Chief .  Justice  FULLER  and  Mr.  Justice 
WHITE,  dissenting. 

The  CHIEF  JUSTICE,  Mr.  JUSTICE 
WHITE,  and  myself  are  unable  to  concur  in 
this  judgment.  The  grounds  of  our  dissent 
may  be  briefly  stated. 

Costs  in  civil  actions  at  law  are  the  creature 
of  statute.  From  early  times,  there  have 
been  statutes  making  different  rules  as  to 
costs,  according  to  the  nature  of  the  Issue, 
and  the  amount  involved;  and  sometimes  al- 
lowing costs  to  the  prevailing  party  when 
plaintiff,  and  not  when  defendant  The  whole 
matter  of  costs,  including  the  party  to  or 
against  whom  they  may  be  given,  the  items 
or  sums  to  be  allowed,  and  the  right  to  costs 
as  depending  upon  the  nature  of  the  suit,  upon 
the  amount  or  value  of  the  thing  sued  for  or 
recovered,  or  upon  other  circumstances,  is, 
and  always  has  been,  within  the  regulation 
and  control  of  the  legislature,  exercising  Its 
discretionary  power,  not  oppressively  to  either 
party,  but  as  the  best  interests  of  the  litigants 
and  of  the  public  may  appear  to  it  to  demand. 
Bac.  Abr.  "Costs,"  passim;  Postan  v.  Stan- 
way,  5  East,  261;  Green  v.  Liter,  8  Cranch, 
229,  242;  Kneass  v.  Bank.  4  Wash.  C.  C. 
100,  Fed.  Cas.  No.  7,870;  Lowe  v.  Kansas, 
163  U.  S.  81,  16  Sup.  Ct  1031. 

The  statute  of  the  state  of  Texas,  now  in 
question,  does  but  enact  that  any  person  hav- 


ing a  valid  bona  fide  claim,  not  exceeding  |OQl 
against  a  railroad  corporation,  for  penKKsal 
services  or  damages,  or  for  OTercharges  on 
freight,  or  for  destniction  or  Injury  of  stodE 
by  its  trains,  and  presenting  the  claim,  veri- 
fied by  his  affidavit,  to  the  corporation,  and, 
if  it  is  not  paid  within  90  days,  suing  thereon 
in  the  proper  court,  and  finally  obtainhig 
judgment  for  the  full  amount  thereof  in  that 
court,  or  in  any  court  to  which  the  suit  may^ 
be  appealed,  shall  be  entitled  to  recover,  in  ad-  jj 
dltion  to  other^costs,  a  reasonable  aMomey*s* 
fee  (if  he  has  employed  an  attorney)  not  ex- 
ceeding $10,  to  be  assessed  and  awarded  by 
the  court  or  jury  trying  the  issue.  Gen.  Laws 
Tex.  1889,  p.  131,  c.  107;  Supp.  Sayles'  Rev. 
Civ.  St  p.  768,  art  4266a.  In  other  words,  if 
an  honest  claim,  of  not  more  than  $50,  and 
coming  within  one  of  those  classes  of  smaU 
claims  which  most  commonly  arise  between 
individuals  and  railroad  corporations,  is  not 
promptly  paid  when  presented  under  oath, 
and  the  claimant  is  thereby  compelled  to  re- 
sort to  a  suit,  the  corporation,  if  ultimately 
cast  in  the  suit,  must  pay  to  the  successful 
plaintiff  a  very  moderate  attorney's  fee,  as 
part  of  the  costs  of  the  litigation. 

The  legislature  of  a  state  must  be  presumed 
to  have  acted  from  lawful  motives,  unless  the 
contrary  appears  upon  the  face  of  the  statute. 
If,  for  instance,  the  legislature  of  Texas  was 
satisfied,  from  observation  and  experience,  that 
railroad  corporations  within  the  state  were 
accustomed,  beyond  other  corporations  or  {per- 
sons, to  uncoDficionably  resist  the  payment 
of  such  petty  claims,  with  the  object  of  ex- 
hausting the  patience  and  the  means  of  the 
claimants,  by  prolonged  litigation,  and  per- 
haps repeated  appeals,  railroad  corporations 
alone  might  well  be  required,  when  ulti- 
mately defeated  in  a  suit  upon  such  a  daim, 
to  pay  a  moderate  attorney's  fee,  as  a  just, 
though  often  inadequate,  contribution  to  the 
expenses  to  which  they  had  put  the  plaintiff 
in  establishing  a  rightful  demand.  Whether 
such  a  state  of  things  as  above  supposed  did 
in  fact  exist,  and  whether,  for  that  or  other 
reasons,  sound  policy  required  the  allowance 
of  such  a  fee  to  either  party,  or  to  the  plain- 
tiff only,  were  questions  to  be  determined  by 
the  legislature,  when  dealing  with  the  subject 
of  costs,  except  in  so  far  as  it  saw  fit  to  com- 
mit the  matter  to  the  decision  of  the  courts. 

The  constitutionality  of  statutes  allowing 
plaintiffs  only  to  recover  an  attorney's  fee,  as 
part  of  the  judgment,  in  particular  classes  of 
actions  selected  by  the  legislature,  appears  to 
have  been  upheld  by  the  courts  of  most  of 
the  states  in  which  it  has  been  challenged. 
Railway  Co.  v.  Mower,  16  Kan.  573,  582; « 
•Railroad  Co.  v.  Yanz,  Id.  583;  Railway  Co.? 
V.  Duffgan,  109  Hi.  537;  Vogel  v.  Pekoe,  157 
111.  339,  42  N.  E.  386;  Dow  v.  Beidelman,  48 
Ark.  455,  5  S.  W.  718;  Perkins  v.  Railway  Co., 
103  Mo.  52, 15  S.  W.  320;  Railway  Co.  v.  Dey, 
82  Iowa,  312,  340,  48  N.  W.  98;  Wortman  v. 
Klelnschmidt,  12  Mont.  316,  30  Pac.  280; 
Railway  Co.  v.  Ellis,  87  Tex.  19,  26  S.  W.  985; 
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CamoEOft  Y.  Railwi^  Oo.,  63  Minn.  384^  65  N. 
W.  652. 

It  is  to  be  regretted  that  so  important  a 
precedent  as  this  case  may  afford  for  inter- 
ference 1^  the  national  Judiciary  with  the 
legislation  of  the  several  states  on  little  ques- 
tions of  costs  should  be  established  upon  argu- 
ment ex  parte  in  behalf  of  the  railroad  cor- 
poration, without  any  argument  for  the  orig- 
inal plaintiff.  But  it  is  hardly  surprising  that 
the  owner  of  a  claim  for  $50  only,  having  been 
competed  to  follow  up,  through  all  the  courts 
of  the  state,  the  contest  over  this  $10  fee, 
should  at  last  have  become  discouraged,  and 
unwilling  to  undergo  the  expense  of  employ- 
ing counsel  to  maintain  his  rights  before  this 
court 

(165  U.  S.  107) 

SCOTT  et  al.  v.  DONALD. 

(January  18, 1897.) 

No.  410. 

IM JUNCTION     AGAINST    StaTB    OfFICER8^JuR18I>IO- 

TioNAL  Amount— Bill  by  One  Citizen  on  Bk- 
HALF  OF  Others— Decree— Limitation  to  De- 
fendants Named. 

1.  A  salt  to  enjoin  state  officers  from  seizing 
priTate  property  under  authority  of  an  uncon- 
stitutional statute  is  not  a  suit  against  the  state. 

2.  Recitals  in  an  agreed  statement  of  facts  in 
a  suit  to  enjoin  state  officers  from  seizing  liq- 
uors imported  by  plaintiff,  that  defendants  had 
seized,  and  intended  and  threatened  to  seize  in 
the  future,  all  liquors  imported,  and  that  the 
Talue  of  the  right  to  import  liquors  exceeded 
|2,000,  are  a  concession  that  the  value  of  plain- 
tiflTs  rii?hts  in  controyersy  is  sufficient  to  give 
jurisdiction. 

3.  Citizens  of  a  state  who  may  import  liquors 
for  their  own  use  have  not  such  a  common  in- 
terest in  enjoining  the  seizure  thereof  by  state 
officers,  under  authority  of  an  unconstitutional 
law,  that  one  citizen  may  maintain  a  bill  for 
that  purpose  in  behalf  of  himself  and  all  others 
who  may  so  import  liquors. 

4.  A  decree  enjoining  state  officers  from  seiz- 
ing, under  authority  of  an  unconstitutional  stat- 
ute, liquors  imported  by  complainants,  should 
be  limited  to  the  officers  made  parties  to  the 
suit,  and  not  extended  to  all  such  officers  gen- 
erally, where  no  conspiracy  between  the  defend- 
ants named  and  other  unknown  officers  is  char> 
ged. 

Mr.  Justice  Brown  dissenting. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
.  ed  States  for  the  District  of  South  Carolina. 
'  •  In  the  circuit  court  of  the  United  States  for 
the  district  of  South  Carolina,  on  April  25, 
1805,  James  Donald,  a  citizen  of  the  United 
States  and  of  the  state  of  South  Carolina,  in 
his  own  behalf,  and  on  behalf  of  all  other 
persons  iu  the  state  of  South  Carolina,  as 
importers  for  their  own  use  and  consumers 
of  the  wines,   ales,  and   spirituous  liquors, 
gj  the  products  of  other  states  and  foreign  coun- 
J  tries,  filed  a  bill  In  equity  against  J.*  M.  Scott, 
•  M.  T.  Holley,  E.  C.  Beach,  and  R.  M.  Gard- 
ner,  claiming  to   act   as  constables   of  the 
state  of  South  Carolina,  and  all  other  per- 
sons whomsoever  claiming  to  act  as  such 
constables  or  aa  county  sheriffs,  municipal 
policemen,   or  executive  officers,   or  in  any 
capacity  whatever,  under  or  by  virtue  of  an 


act  of  the  general  assembly  of  the  state  of 
South  Oarolina  approved  Januaxy  2,  1886» 
and  generally  known  aa  the  **D\Bgesasaxj 
Law." 

The  bill  alleged  that  the  def  endanfaB  named 
had  on  several  occasions  seized  and  carried 
away  packages  of  wines  and  liquors  belong- 
ing to  the  plaintiff,  being  products  of  the 
states  of  New  York,  Maryland,  and  CallfcNT- 
nla,  respectively,  and  imported  by  the  plain- 
tiff for  his  own  use  and  consumption,  and 
not  intended  for  sale,  barter,  or  exchange 
by  the  plaintiff  within  the  state  of  South 
Carolina;  and  that  the  defendants  claimed, 
in  so  doing,  to  act  by  virtue  of  the  said  act 
of  January  2,  1895,  which  act  was  alleged 
by  the  plaintiff  to  be  void  and  unconstitii- 
tional,  and  to  furnish  no  protection  to  the 
said  defendants  in  their  said  acts  of  tres- 
pass and  seizure.  The  bill  further  alleged 
that  the  plaintiff  had  brought  several  actions 
at  law  against  the  said  defendants  in  the 
circuit  court  of  the  United  States  for  dam- 
ages caused  by  the  said  unlawful  acts,  which 
said  suits  were  still  pending;  that,  notwith- 
standing the  bringing  of  said  suits,  the  said 
defendants  and  others,  constables  of  the 
state  of  South  Carolina,  have  continued  to 
seize  and  carry  away  ales,  wines,  and  spirlta-  . 
ous  liquors  of  the  plaintiff  and  of  other  per^ 
sons  in  the  state  of  South  Carolina,  imported 
from  other  states  and  foreign  countries,  and 
threaten  to  continue  so  to  do.  The  bill  fur- 
ther alleges  that  protection  of  the  philntiff's 
rights  by  actions  at  law  involved  a  multiplic- 
ity of  suits  against  said  constables;  and  that 
by  said  dispensary  act  the  remedy  of  replev- 
in was  denied  to  the  plaintiff  in  the  courts  of 
South  Carolina;  and  that  all  said  constables 
were  wholly  Irresponsible  financially,  and 
unable  to  respond  in  damages;  and  that  the 
plaintiff's  constitutional  rights,  privileges, 
and  Immunities  were  now  being,  and  are 
threatened  to  be  continually,  invaded  and 
grossly  violated,  without  redress,  and  to  hiso 
Irreparable  injury.  The  bill  avers  that  theS 
said* right  to  import  wines  and  spirituous* 
liquors  for  his  own  use  and  consumption  is 
of  the  money  value  of  upward  of  $2,000,  and 
also  that  the  value  of  said  articles  intended 
to  be  imported  from  other  states  and  for- 
eign countries  by  this  plaintiff  for  his  own 
use  and  consumption,  from  time  to  time^  and 
which  are  threatened  to  be  seized  by  said 
constables,  exceeds  the  sum  of  $2,000. 

The  plaintiff  prayed  for  a  preliminary  and 
a  final  injunction,  restraining  the  defendants 
named,  and  all  other  persons  claiming  to  act 
as  constables,  and  all  sheriffs,  policemen,  and 
other  officers,  acting  or  claiming  to  act  under 
said  dispensary  act,  from  seizing  and  cariy- 
Ing  away  wines  or  spirituous  liquors  import- 
ed or  brought  into  the  state  of  South  Caro- 
lina for  his  own  use  or  consumption,  and 
from  forcibly  entering  or  attempting  to 
search  the  dwelling  house  of  the  plaintiff  for 
any  such  articles,  and  from  hindering  and 
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preventliig  the  plaintiff,  or  any  other  person, 
from  importing,  holding,  possessing,  and  us- 
ing the  said  liquors  so  imported. 

After  argument,  a  preliminary  injunction 
was  Issued  on  May  9,  1895.  67  Fed.  854. 
The  plaintiff  had  leave  to  amend  his  bill  by 
adding  the  averment  that  the  other  said  per- 
sons on  behalf  of  whom  he  sues,  to  v^it,  im- 
porters for  their  own  use  and  consumers  in 
the  state  of  South  Carolina  of  such  ales, 
wines,  and  spirituous  liquors  as  aforesaid, 
are  too  numerous  to  make  parties  complain- 
ant to  the  bill,  and  that  some  of  them  are  un- 
known. 

Subsequently,  the  fiefendants  pleaded  to 
the  Jurisdiction  of  the  court:  (1)  Because 
the  suit  is,  in  effect,  a  suit  against  the  state; 
(2)  because  the  bill  presents  no  question  aris- 
ing under  the  constitution  or  laws  of  the 
United  States;  (3)  because  the  bill  presents 
no  case  upon  which  the  jurisdiction  of  a 
court  of  equity  can  be  founded,  there  being 
plain  and  adequate  remedies  at  law  for  the 
injuries  complained  of;  and  (4)  because 
plaintiff  hath  not  made  or  stated  in  his  bill 
a  case  to  entitle  him  to  the  relief  prayed  for. 
They  also  answered,  admitting  some,  and  de- 
nying others,  of  the  allegations  of  the  bill. 
^A  replication  was  filed.  Afterwards  an 
;;  agreed  statement  of  facts  was  filed.  Among 
^the  facts  so  stated  was  the  fact  that,«in  the 
several  actions  at  law  mentioned  in  the  bill, 
flimi  Judgments  against  the  defendants  had 
upon  trial  been  obtained;  that  notwithstand- 
ing said  recoyerles,  and  notwithstanding  the 
pendency  of  this  bill,  other  seizures  of  wines 
and  liquors  imported  by  the  plaintiff  and  by 
other  persons  named  had  been  made;  that 
the  plaintiff  testified  that  he  intends  to  im- 
port for  his  own  use,  from  time  to  time,  as 
he  may  need  the  same,  ales,  wines,  and  liq- 
uors, the  products  of  other  states,  of  the 
value  exceeding  $2,000,  which  are  threaten- 
ed to  be  seized  by  the  state  constables,  claim- 
ing to  act  under  the  dispensary  law;  that 
the  value  of  the  right  of  importation  of  ales, 
wines,  and  other  liquors,  products  of  other 
states  and  countries,  is  of  the  value  of  $2,- 
000  and  upward;  that  the  difference  in  the 
price  to  the  consumar,  like  the  plaintiff,  of 
such  liquor  bought  at  the  state  dispensary 
of  South  Oarolina,  and  that  bought  out  of  the 
state,  is  about  50  to  75  per  cent  in  favor  of 
Imported  liquors;  that  the  defendants,  state 
constables,  who  have  made  the  seizures,  are 
all  insolvent  and  financially  irresponsible, 
except  Chief  Constable  Holley,  who  had  not 
personally  made  any  seizure  of  plaintiff's 
liquors,  except  the  first  seizure. 

The  case  came  on  to  be  heard  on  the  plead- 
ings and  the  agreed  statement  of  facts,  and 
thereupon  the  injunction  theretofore  grant- 
ed was  made  perpetual.  An  assignment  of 
errors  was  filed,  and  an  appeal  was  allowed 
to  this  court. 

'Wm.  A.  Barber,  for  appellants.  J.  P.  Ken- 
nedy Bryan,  for  appellee. 


Mr.  Justice  SHIRAS,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Having,  in  the  cases  at  law,  in  which  the 
opinion  has  Just  been  delivered,  and  for  rea- 
sons therein  given,  reached  the  conclusion 
that  the  dispensary  law  of  South  Carolina, 
approved  January  2,  1895,  is  so  far  unconsti-S 
tutional  and  void  that  this*plalntlff  can  maln-I* 
tain  an  action  at  law  against  these  defend- 
ants for  seizing  his  liquors,  we  are  called 
upon  now  to  consider  whether  there  Is  a 
valid  remedy,  by  way  of  injunction,  to  re- 
strain executive  olllcers  from  continued  and 
repeated  acts  of  trespass  in  seizing  and  car- 
rying away,  and  confiscating  for  the  use  of 
the  state,  the  property  of  the  complainant  so 
imported. 

The  bill  prays  for  an  injunction,  on  the 
several  grounds  of  Irreparable  damage;  that 
the  acts  complained  of  prevent  the  exercise 
by  the  complainant  of  his  right  to  import 
without  molestation  lawful  commodities,  the 
products  of  other  states;  to  avoid  multiplici- 
ty of  suits;  the  want  of  adequate  remedies 
at  law. 

The  objections  to  proceedings  against  state 
officers  by  injunction  are  that  it  is.  In  effect, 
proceeding  against  the  state  itself,  and  that 
it  interferes  with  the  official  discretion  vest- 
ed in  the  officers.  The  answer  to  such  ob- 
jections is  found  in  a  long  line  of  decisions 
of  this  court:  Osbom  v.  Bank,  9  Wheat.  738; 
Dodge  V.  Woolsey,  18  How,  331;  Board  v. 
McComb,  92  U.  S.  531;  Cumings  v.  Bank, 
101  U.  S.  153;  Memphis  &  L.  IL  Co.  v. 
Railroad  Com'rs,  112  U.  S.  609,  5  Sup.  Ct 
299;  Virginia  Coupon  Cases,  114  U.  S.  295, 
315.  5  Sup.  Ct  903,  923-925,  928,  931,  932, 
962,  1020;  Pennoyer  v.  McConnaughy,  140 
U.  S.  1,  11  Sup.  Ct  699;  Belknap  v.  Schlld, 
161  U.  S.  10,  18,  16  Sup.  Ct  443. 

In  re  Tyler,  149  U.  S.  164,  13  Sup.  Ct  786, 
was  a  case  where  the  receiver  of  the  South 
Carolina  Railway  Company  filed  a  bill  in 
equity  in  the  circuit  court  of  the  United 
States  against  the  treasurers  and  sheriffs, 
18  in  numbor,  in  the  counties  through  which 
the  railroads  In  his  possession  passed,  al- 
leging that  the  treasurers  were  about  to  Is- 
sue tax  executions,  and  the  sheriffs  about 
to  levy  and  seize  thereunder  property  of 
the  railway  company  for  the  taxes  for  the 
fiscal  year  beginning  November  1,  1890. 
The  bill  alleged  that  the  taxes  for  that  fis- 
cal year  were  unconstitutional  and  illegal 
in  part  upon  various  grounds;  that  the 
levy  and  sale  of  the  road  would  cause  Ir- 
reparable injury;  that  there  was  no  ade- 
quate remedy  at  law;  that  a  multiplicity  of 
suits  would  be  necessary  to  protect  his  rights 
if  he  sued  at  law;  and  prayed  for  an  injunc- 
tion a$?alnst  the  Issue  and  levy  of  the  taxn 
warrants  in  question.  After*answer  and  fuUr 
hearing,  the  court  issued  an  injunction  re- 
straining M.  y.  Tyler,  sheriff  of  Aiken  coun- 
ty, his  deputies  and  agents,  from  further  in- 
termeddling, interfering  with,  keeping,  and 
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holding  the  personal  property  distrained  up- 
on by  bim  belonging  to  the  petitioner,  as  re- 
ceiver, and  ordering  that  the  said  property 
should  be  restored  to  the  custody  of  the  re- 
ceiver. It  being  shown  subsequently  by  af- 
fidavits that  Tyler  refused  to  comply  with 
the  injunction,  and  continued  to  hold  and  de- 
tain said  property,  the  court  adjudged  him 
guilty  of  contempt,  imposed  a  fine  upon  him, 
and  committed  him  to  the  custody  of  the 
marshal  of  the  court  until  he  should  pay  said 
fine  or  purge  himself  of  his  contempt  A  pe- 
tition for  a  writ  of  habeas  corpus  was  filed 
in  this  court,  and,  upon  the  hearing  of  the 
cause,  it  was  mainly  argued,  on  behalf  of  the 
petitioner,  that  the  proceedings  in  the  circuit 
court  were  substantially  a  suit  against  the 
state  of  South  Carolina,  and  that,  by  its  man- 
datory injunction  upon  its  officers,  the  court 
divested  the  state  of  its  possession. 

This  court  denied  the  writ,  and,  speaking 
through  the  chief  Justice,  thus  expressed  the 
conclusion  reached  in  the  previous  cases, 
many  of  which  were  cited  in  the  argument: 
"The  object  of  this  petition  was  to  protect 
the  property,  but,  even  if  it  were  to  be  re- 
garded as  a  plenary  bill  in  equity  properly 
brought  for  the  purpose  of  testing  the  legali- 
ty of  the  tax,  we  ought  to  add  that,  in  our 
Judgment,  it  would  not  be  obnoxious  to  the 
objection  of  being  a  suit  against  the  state. 
It  is  unnecessary  to  retravel  the  ground  so 
often  traversed  by  this  court  in  exposition 
and  application  of  the  eleventh  amendment. 
The  subject  was  but  recently  considered  in 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11 
Sup.  Ct  609,  in  w^hich  Mr.  Justice  Lamar, 
delivering  the  opinion  of  the  court,  cites  and 
reviews  a  large  number  of  cases.  The  re- 
sult was  correctly  stated  to  be  that  where 
a  suit  is  brought  against  defendants  who 
claim  to  act  as  officers  of  a  state,  and,  un- 
der color  of  an  unconstitutional  statute,  com- 
mit acts  of  wrong  and  injury  to  the  property 
of  the  plaintiff,  to  recover  money  or  property 
^  in  their  hands  unlawfully  taken  by  them  in 
JJ  behalf  of  the  state,  or  for  compensation  for 
•  damages,  or,  in  a  proper  case,  for  an*lnjunc- 
tion  to  prevent  such  wrong  and  injury,  or 
for  a  mandamus  in  a  like  case  to  enforce  the 
performance  of  a  plain  legal  duty,  purely 
ministerial,  such  suit  is  not,  within  the 
meaning  of  the  amendment,  an  action 
against  the  state. 

"And  while  it  is  conceded  that  the  princi- 
ple stated  by  Chief  Justice  Marshall  iu  the 
leading  case  of  Osborn  v.  U.  S.,  9  Wheat. 
7'iS,  that,  *in  all  cases  where  jurisdiction  de- 
pends on  the  party,  it  Is  the  party  named 
in  the  record,'  and  that  the  'eleventh  amend- 
ment is  limited  to  those  suits  In  which  a 
state  is  a  party  to  the  record,'  had  been 
qualified  to  a  certain  degree  in  some  of  the 
subsequent  decisions  of  this  court,  yet  it 
was  also  rightly  declared  that  the  general 
doctrine  there  announced,  that  the  circuit 
courts  of  the  United  States  will  restrain  a 
state  officer  from  executing  an  unconstitu- 


tional statute  of  the  state  when  to  execute  It 
would  be  to  violate  rights  and  privileges  of 
the  complainant  that  had  been  guarantied 
by  the  constitution,  and  would  do  irreparable 
dauiage  and  injury  to  him,  has  never  been 
departed  from." 

Suppose  it  established  that  the  objections 
Just  mentioned  fail,  it  is  suggested  that  ju- 
risdiction did  not  exist  in  the  circuit  court 
because  the  value  in  controversy  did  not 
exceed  the  sum  of  $2,000.  It  is  alleged  in 
the  bill,  and  there  was  evidence  to  show, 
that  the  complainant  intends  to  import  for 
his  own  use,  from  time  to  time,  as  he  may 
need  the  same,  ales,  wines,  and  liquors,  the 
products  of  other  states,  of  the  value  ex- 
ceeding $2,000,  which  are  threatened  to  be 
seized  by  the  state  constables,  claiming  to 
act  under  the  dispensary  law.  And  the 
agreed  statement  of  facts  contains  the  fol- 
lowing statements:  "Previous  to  filing  of 
bill  and  temporary  injunction  granted  in  this 
case,  the  state  constable  seized,  intended 
and  threatened  to  seize  in  future,  aU  intoxi« 
eating  liquors  whatsoever  coming  into  the 
state  from  other  states  and  foreign  coun- 
tries, and  to  carry  out  in  full  all  the  provi- 
sions of  the  dispensary  law  of  January  2, 
1805;  and  the  value  of  the  right  of  importa- 
tion  of  ales,  wines,  and  other  liquors,  prod- 
nets  of  other  states  and  countries,  Is  of  the 
value  of  two  thousand  dollars  and  upward; 
and  the  difTerence  in  the  price  to  the  con-,e 
sumer,  like  the  plaintiff,  of  such  liqoor^J 
*bought  at  the  state  dispensary  of  South* 
Carolina,  and  bought  out  of  the  state.  Is 
about  fifty  to  seventy-five  per  cent  In  favor 
of  imported  liquors." 

Such  statements  sufficiently  concede  that 
the  pecuniary  value  of  plaintifiTs  rights  In 
controvery  exceeds  the  value  of  $2,000.  Nor 
can  it  be  reasonably  claimed  that  the  plaintiff 
must  postpone  his  application  to  the  circuit 
court,  as  a  court  of  equity,  until  his  property 
to  an  amount  exceeding  in  value  $2,000  has 
been  actually  seized  and  confiscated,  and 
when  the  preventive  remedy  by  injunction 
would  be  of  no  avalL 

But  while  we  think  that  the  complainant 
was  entitled  to  an  injunction  against  those 
defendants  who  had  despoiled  him  of  his 
property,  and  who  were  threatening  to  con- 
tinue so  to  do,  we  are  unable  to  whoUy  ap- 
prove the  decree  entered  in  this  case. 

The  theory  of  the  decree  is  that  the  plaln- 
tifT  is  one  of  a  class  of  persons  whose  rights 
are  infringed  and  threatened,  and  that  he 
so  represents  such  class  that  he  may  pray 
an  injunction  on  behalf  of  all  persons  that 
constitute  It  It  is,  indeed,  possible  that  there 
may  be  others  in  like  case  with  the  plain- 
tiff, and  that  such  persons  may  be  numer^ 
ous;  but  such  a  state  of  facts  is  too  con- 
jectural to  furnish  a  safe  basis  upon  which 
a  court  of  equity  ought  to  grant  an  injunc- 
tion. We  prefer  to  accept.  In  this  respect, 
the  views  expressed  by  Mr.  Justice  Nelson, 
in  the  case  of  Cutting  v.  Gilbert,  5  Blatchf. 
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259,  Fed.  Ca8.  No.  8,519.  There  a  bill  bad 
been  filed  by  several  bankers,  as  well  for 
tbemselves  as  all  others  In  the  same  inter- 
est, against  the  assessor  and  collector  of  a 
certain  tax,  under  the  ninety-ninth  section 
of  the  Internal  revenue  act  of  June  30,  18G4, 
seeking  to  restrain  the  collection  of  such 
tax  as  illegal,  and  the  learned  Justice  dis- 
posed of  the  question  in  the  following  lan- 
guage: 

**Thi8  is  a  bill  of  peace  to  quiet  the  rights 
of  parties,  and  to  put  an  end  to  future  liti- 
gation.    The  bill  is  founded  on  the  idea  that 
all  persons  in  business  as  bankers,  charged 
with  the  tax  in  question,  have  such  a  unity 
or  Joinder  of  interest  in  contesting  it  that 
Sail  may  Join  in  the  bill  for  that  purpose; 
•  and  that,  as  the*parties  are  so  numerous  as 
to  make  it  inconvenient  to  Join  all  of  them, 
a  determinate  number  may  appear  in  the 
name  of  themselves  and  for  the  rest.    I  have 
not  been  able  to  concur  in  this  view.     The 
interest  that  will  allow  parties  to  Join  in  a 
bill  of  complaint,  or  that  will  enable  the 
court  to  dispense  with  the  presence  of  all 
the  parties,  when  numerous,  except  a  deter^ 
mlnate  number.  Is  not  only  an  Interest  in 
the  question,  but  one  in  common  in  the  sub- 
ject-matter of  the  suit;   such  as  the  case 
of  disputes  between  the  lord  of  a  manor  and 
his  tenants,  or  between  the  tenants  of  one 
manor  and  those  of  another,  or  in  a  suit  to 
settle  a  general  fine  to  be  paid  by  all  the 
copyhold  tenants  oC  a  manor,  in  order  to 
prevent  a  mvltipUclty  of  suits.     In  all  these 
and  the  like  instances  given  in  the  books, 
there  is  a  community  of  interest  growing 
out  of  the  natvte  and  condition  of  the  right 
In  dispute;   for,  although  there  may  not  be 
any  privity  between  the  numerous  parties, 
there  is  a  common  title  out  of  which  the 
question  arises,  and  which  lies  at  the  founda- 
tion of  the  proceedings.    *    *    *    In  the  case 
before  me,  the  only  matter  In  common  among 
the  plaintifTs,  or  between  them  and  the  de- 
fendants, is  an  interest  in  the  question  in- 
volved, which  alone  cannot  lay  a  foundation 
for  the  Joinder  of  parties.     There  is  scarcely 
a  suit  ac  law  or  In  equity  which  settles  a 
principle,  or  applies  a  principle  to  a  given 
state  of  facts,  or  in  which  a  general  statute 
Is  interpreted,  that  does  not  involve  a  ques- 
tion In  which  other  parties  are  interested; 
as,  for  instance,  the  doctrine  of  trusts,  and 
the  statutes  of  descents,  frauds,  of  wills, 
and  the  like.     Xet  no  lawyer  would  contend 
that  such  an  Interest  would  Justify  a  Joinder 
of  parties  as  plaintiffs,  In  a  case  arising  un- 
der the  laws  of  trusts,  or  under  any  of  the 
statutes  mentioned.     The  same  may  be  said 
at  questions  arising  under  the  revenue  laws, 
srach  as   the   tariff   and   excise   laws,   and 
^rhich  are  the  subject  of  litigation  in  the 
courts  almost  daily.     Large  classes  of  per- 
sons, other  than  the  parties  to  the  suit,  are 
interested  in  the  questions  Involved  and  de- 
termined.    To  allow  them  to  be  made  par- 
-tlea  to  the  suit  would  confound  the  estab- 


lished order  of  Judicial  proceedings,  and  lead  n 
to  endless  perplexity  and  confusion."  S 

*  Similar  views  prevailed  in  the  ease  of* 
Baker  v.  City  of  Portland,  6  Sawy.  666,  Fed. 
Oas.  No.  777,  where  it  was  held  by  District 
Judge  Deady  (Mr.  Justice  Field  concurrii^) 
that  any  number  of  persons  who  may  from 
time  to  time  engaged  in  makhig  street  hoo- 
provements  under  several  and  distinct  contracts 
with  a  city  are  not  therefore  a  class  of  persons 
having  a  common  interest  In  the  subject  of 
street  improvements,  concerning  which  any  one 
or  more  may  sue  for  the  whole.  ,  • 

The  decree  Is  also  objectionable  because; 
it  enjoins  persons  not  parties  to  the  suit.. 
This  is  not  a  case  where  the  defendants 
named  represent  those  not  named.  Nor  1» 
there  alleged  any  conspiracy  between  the 
parties  defendant  and  other  unknown  par- 
ties. The  acts  complained  of  are  tortious^ 
and  do  not  grow  out  of  any  common  action 
or  agreement  between  constables  and  sher- 
iffs of  the  state  of  South  Carolina.  We  have, 
indeed,  a  right  to  presume  that  such  offi- 
cers, though  not  named  in  this  suit,  will, 
when  advised  that  certain  provisions  of  the 
act  In  question  have  been  pronounced  un- 
constitutional by  the  court  to  which  the  con- 
stitution of  the  United  States  refers  such 
questions,  voluntarily  refrain  from  enforcing 
such  provisions;  but  we  do  not  think  ft 
comports  with  well-settled  principles  of 
equity  procedure  to  Include  them  In  an  In- 
junction In  a  suit  In  which  they  were  not 
heard  or  represented,  or  to  subject  them  to 
penalties  for  contempt  In  disregarding  sncb 
an  injunction.  Fellows  v.  Fellows,  4  Johns. 
Gh.  25,  citing  Iveson  v.  Harris,  7  Yes.  267. 

The  decree  of  the  court  below  shoold 
therefore  be  amended  by  being  restricted  to 
the  parties  named  as  plaintiff  and  defend- 
ants In  the  bill,  and  this  is  directed  to  be 
done,  and  it  is  otherwise  affirmed. 

Mr.  Justice  BROWN  dissents. 

Mr.  Justice  BREWER  did  not  hear  the  ar- 
gument, and  took  no  part  in  the  decision  of 
this  case. 


(166  n.  a  58) 

SCOTT  V.  DONALD  (two  cases), 
GARDNER  et  al.  v.  DONALD, 

(Jannory  18,  1897.) 

Noe.  411,  412,  and  413. 

Suit  aoainbt  State  —  Jurisdiction  of  Fbdieal 

CouKTS  --  Pleadino  —  EzBMPUkRT  Damaobs  — 

South  Carolina  Dispensary  Law— Validitt. 

1.  A  suit  for  damages  against  state  officers 
who,  nuder  color  of  an  unconstitutional  statute, 
have  seized  and  carried  away  liquors  belonging 
to  plaintifif,  is  not  a  suit  against  the  state,  with- 
in the  prohibition  of  the  eleventh  amendmmt 
to  the  federal  constitution. 

2.  Where  the  federal  supreme  court  has  ao* 
quired  jurisdiction  on  the  ground  that  the  cob* 
Btitutionalitj  of  a  state  law  is  inyolyed.  It  may 
dispose  of  all  questions  in  the  case. 

3.  Plaintiff  alleged,  in  substance,  that  he,  In  ex- 
ercise of  his  constitutional  rights,  imported  cer- 
tain liquors  for  his  own  use;    that  aeftadaat^ 


17  SUPREME  COURT  RBFORTBB. 


dftiming  to  act  M  constables,  forcibly,  wiUfnlly. 
and  maliciously^  and  with  intent  to  oppress  and 
Intimidate  plaintiff,  seised  and  carried  away  such 
liquors,  loiowing  that  the  act  was  forbidden  by 
the  federal  constitution  and  laws,  and  notwith- 
standing notice  by  plaintiff  that  the  act  would  be 
regarded  an  invasion  of  bis  constitutional  rights, 
for  which  defendants  would  be  held  responsible. 
Held,  that  these  allegations,  if  true,  would  estab- 
lish a  case  in  whidi  exemplary  damages  might  be 
allowed. 

4.  Where  the  Jurisdiction  of  a  federal  court 
of  a  claim  for  damages  in  excess  of  the  jurisdic- 
tional amount  has  once  attached,  it  is  not  de- 
feated by  the  fact  that  recoTery  is  had  for  less 
than  the  jurisdictional  amount. 

5.  A  statute  absolutely  prohibiting  the  im- 
portation by  citizens  for  their  own  use  of  in- 
toxicating liquors,  without  regard  to  the  ques- 
tion of  their  purity,  is  not  an  inspection  law  be- 
cause it  provides  for  the  examination  by  a  state 
chemist  of  all  liquors  sold  in  the  state. 

6.  The  provision  of  Act  Oong.  Aug.,  1890, 
that  all  intoxicating  liquors  transported  into 
any  state,  or  remaining  there  for  use,  consump- 
tion, sale,  or  storage,  shall  be  "subject  to  the 
operation  and  effect  of  the  laws  of  such  state 
enacted  in  the  exercise  of  its  police  powers," 
to  the  same  extent  as  if  they  had  been  produced 
in  such  state,  does  not  confer  upon  any  state 
power  to  prohibit  the  importation  of  such  liq- 
uors by  any  one  except  certsin  officers  appoint- 
ed by  the  state.     Mr.  Justice  Brown  dissenting. 

7.  The  provisions  of  the  South  Carolina  dis- 

fjensary  act  of  January  2,  1895,  forbidding  the 
mportation  of  intoxicating  liquors  by  any  one 
except  certain  state  officers  appointed  under  the 
act,  are  invalid,  as  being  a  restriction  on  inter- 
state commerce.  Mr.  Justice  Brown  dissent- 
ing. 

In  Error  to  the  Circuit  Court  of  the  United 
^  States  for  the  District  of  South  Carolina. 
•  *  In  the  circuit  court  of  the  United  States  for 
the  district  of  South  Carolina,  in  February, 
1896,  two  suits  at  law  were  brought  by  James 
Donald  against  J.  M.  Scott,  and  one  by  James 
Donald  against  Gardner  and  others,  wherein  the 
plaintiff  sought  to  recover  damages  caused  by 
the  action  of  the  defendants,  who  were  state 
oonstBbles  of  the  state  of  South  Carolina,  in 
seizing  and  carrying  away  several  packages 
of  wines  and  liquors  belonging  to  the  plain- 
tiff, and  at  the  time  of  the  seizure  in  the 
possession  of  railroad  companies  which,  as 
common  carriers,  had  brought  the  pacl^ages 
within  the  state. 

It  appeared  that  one  of  the  packages,  con- 
sisting of  a  case  of  domestic  California  wine, 
came  by  rail  from  Savannah,  Ga.,  whither  it 
had  been  imported  by  the  plaintiff;  another, 
consisting  of  a  case  of  whisky,  in  bottles, 
made  in  Maryland,  and  imported  by  the 
plaintiff  by  way  of  the  Baltimore  Steam 
Packet  Line;  and  another,  consisting  of  one 
barrel  of  bottled  beer,  made  at  Rochester,  N. 
Y.,  and  imported  by  the  plaintiff  into  the 
state  of  South  Carolina  by  way  of  the  Old 
Dominion  Steamship  Line. 

Demurrers  to  the  several  declarations  or 
complaints  were  interposed  and  overruled. 
Thereupon  issues  of  fact  were  joined,  and, 
trial  by  jury  having  been  duly  waived,  the 
causes  were  tried  and  determined  by  the 
court,  and  resulted  in  findings  and  judg- 
ements in  favor  of  the  plaintiff  for  the  sum  of 
?4300   and    costs   In   each    case,*  respectively. 


Thiag 


Writs  of  eiTor  from  this  court  were  then 
ont  and  allowed. 

Wm.  A.  Barber,  for  plaintiffs  in  error.  J. 
P.  Kennedy  Bryan,  for  defendant  in  error. 

S 

•  Mr.   Justice   SHIRAS,    after   stating   the* 

facts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  records  in  these  cases  present  the 
question  of  the  validity,  under  the  constita* 
tion  of  the  United  States,  of  the  act  of  the 
general  assembly  of  the  state  of  South  Caro- 
lina, approved  January  2,  1895,  generally 
known  as  the  "State  Dispensary  Law/'  and 
a  copy  of  which  is  in  the  margin.  ^  g 

*A  preliminary  question  is  raised  by  the* 
proposition    that   these   are    in    fact    salts 
against  the  state  of  South  Carolina,  and  fox^ 
bidden  by  the  eleventh  amendment, 
question  ia^sufflciently  disposed  of  by  refers* 
ring  to  the  late  case  of  In  re  Tyler,  149  U.  8. 
164,  13  Sup.  Ct  785,  where  the  conclusion  of 
numerous  previous  cases  was  stated  to  beg 
that,  where  a  suit  is  bronghtfagainst  defend-* 
ants,  who  claim  to  act  as  officers  of  a  states 
and,  under  color  of  an  unconstitutional  stat* 
nte,  commit  acts  of  wrong  and  injury  to  the  g 
property  of  the  plaintiff,  to  recover^oney  of  • 
property  in  their  hands  unlawfully  taken  by 
them  in  behalf  of  the  state,  or  for  compensa- 
tion for  damages,  such  suit  is  not,  within  the 
meaning    of    the    amendment,    an    action 
against  the  state.  h 

*  It  is  also  argued  that  the  amounts  inrolved  • 
in  the  respective  suits  were  not  sufficient  to 
give  jurisdiction  to  the  circuit  court    Al- 
though the  question  of  the  jurisdiction  of  the 
court  below  has  not  been  certified  to  i^s  ine; 
the  manner  provided  by^the  fifth  section  of  * 
the  judiciary  act  of  March  3, 1891,  yet,  as  the 
case  is  before  us,  in  a  case  in  which  the  law 
of  a  state  Is  claimed  to  be  in  contrarention  S 
of  the  constitution  of  the*Unlted  States,  nn-  * 
der  another  clause  of  that  statute,  we  have 
jurisdiction  of  the  entire  case,  and  of  all 
questions  Involved  in  it    Homer  t.  U.  S.,  148 
U.  S.  570.  12  Sup.  Ct  622;  Carey  Y.  Railway,  S 

•150  U.  S.  181,  14  Sup.  Ct  63;  ChappeU  y.  U.* 
S.,  160  U.  S.  499,  16  Sup.  Ct  397. 

Our  inspection  of  these  records  does  not 
satisfy  us  that  this  objection  Is  well  founded.  S 
The  declaration  or  complalnt^alleges,  in  each  * 
case,  that  the  plaintiff  has  been  injured  and 
damaged  in  the  sum  of  $6,000,  and  demands 
judgment  for  that  amount    It  is  urged  that; 
as  the  value  of  the  goods  and  chattels  taken  g 
was  alleged  and  shown  to  be  but^compara- • 
tively  a  few  dollars,  and  as  the  recoYery  In 
each  case  was  only  in  the  sum  of  $300,  we 
are  obliged  to  Infer  that  the  damages  alleged  h 
and  demanded  were  wlthout^just  foundation,  • 
and  In  the  nature  of  a  fraud  upon  the  juris- 
diction of  the  court 

The  declarations  contain  allegations  which,  S 
if  true,  brlng*the  cases  within  the  well-set** 
tied  doctrine  that  exemplary  damages  may 


X  See  note  at  end  of  csasw 
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Ib  eertaln  cases  be  assessed.   After  alleging 
A  that  tbe  plaintiff,  In  Importing  for  his  own 

•  use  the  articles  •mentioned,  was  In  the  exer- 
dse  of  his  legal  rights  guarantied  by  the 
constitution    of    the    United    States,  it    is 

o  averred,  In  the  several  declarations,  that  the 

•  defendants  were  notified  that^any  seizure  of 
said  goods,  under  any  pretense  of  authority, 
would  be  a  grievous  trespass,  and  In  dlsre- 

F4gard  of  constitutional  rights,  for  which  they 
?  would  be  held  responsible;  that  the 'def end- 
ants,  notwithstanding  such  notice,  and  claim- 
ing to  act  as  constables  of  the  state  of  South 
Carolina,  forcibly  seized  and  carried  away 
gthe  said  packages;   and  that,  In  committing 
«  the  said  unlawful  acts,  the  said  defendants 
acted  knowingly,  willfully,  and  maliciously, 
and  with  Intent  to  oppress  and  humiliate  and 
g  Intimidate     the     plaintiff,     and     make     him 

•  afraldno  rely  upon  the  constitution  and  laws 
of  the  United  States,  and  the  judicial  power 
thereof,    for    his    protection    in    the    rights, 

{privileges,    and    immunities    secured    to    him 

•  by  the*constItutIon  and  laws  of  the  United 
States;  and  that  the  defendants  well  knew, 
when  they  made  said  seizures  and  committed 

10  said  trespasses,  that  said  acts  were  unlawful, 

•  and  forbidden  by'the  laws  and  constitution 
of  the  United  States,  but  that  they  so  acted, 
trusting  and  believing  that  they  would  be 

9  shielded  and  protected  from  all  harm  by  their 
?  official  superiors  in*  the  state  of  South  Caro- 
lina; and  that  they  made  such  seizures  and 
committed  such  trespasses  willfully  and  xha- 
liclously,  with  the  purpose  and  intent  to 
trample  on  the  plaintiff's  rights  under  the 
law,  and  to  do  him  all  the  injury  In  the 
power  of  the  defendants. 

These  allegations  must,  for  the  purpose  of 
disposing  of  the  present  question,  be  accept- 
ed by  us  as  true,  or,  at  least,  as  susceptible 
of  proof. 

Damages  have  been  defined  to  be  the  com- 
pensation which  the  law  will  award  for  an 
Injury  done,  and  are  said  to  be  exemplary 
and  allowable  in  excess  of  the  actual  loss 
where  a  tort  Is  aggravated  by  evil  motive,  ac- 
tual malice,  deliberate  violence,  or  oppression. 
"While  some  courts  and  text  writers  have  ques- 
tioned the  soundness  of  this  doctrine.  It  has 
been  accepted  in  England,  in  most  of  the 
states  of  this  Union,  and  has  received  the 
sanction  of  this  court. 

In  the  case  of  Wilkes  v.  Wood,  Lofft,  19, 
which  was  an  action  of  trespass  for  breaking 
Into  the  plaintiff's  house,  and  seizing  his  pa- 
pers, under  color  of  a  general  warrant  by  a  sec- 
retary of  state.  Chief  Justice  Pratt,  in  charging 
the  Jury,  and  In  replying  to  the  contention  of 
the  solicitor  general  that  damages  nominal  or 
Bierely  compensatory  were  all  that  could  be 
fallowed,  said:  **Notwitbstanding  what  the 
•  sollcltor^feneral  has  said,  I  have  formerly  de- 
Uvered  It  as  my  opinion  on  another  occasion, 
and  I  still  continue  of  the  same  mind,  that  a 
Jury  have  It  In  their  power  to  give  damages 
for  more  than  the  Injury  received.  Dam- 
art  designed,  not  only  as  a  satisfaction 


to  the  hijured  person,  but  Ukewlae  as  a  pun- 
ishment to  the  fullty,  to  deter  from  any  sncb 
proceeding  for  the  future,  and  as  a  proof  of 
the  detestation  of  the  Jury  to  the  action  itself." 
The  Jury  found  a  verdict  with  £1,000  dam- 
ages. 

In  the  case  of  Huckle  y.  Money,  2  Wils.  205, 
there  was  a  motion  for  a  new  trial,  on  the 
ground  that  the  Jury  had  allowed  excessive 
damages.  It  was  proved  on  the  trial  that 
the  plaintiff  was  a  Journeyman  printer,  and 
was  taken  in  custody  by  the  defendant,  under 
the  general  warrant  of  a  secretary  of  state, 
upon  suspicion  of  having  printed  a  certain 
libelous  paper;  that  the  defendant  kept  him 
In  custody  about  six  hours,  but  used  him  very 
civilly,  by  treating  him  with  beefsteal^s  and 
lieer,  so  that  he  suffered  very  little  or  no 
damages.  The  Jury  gave  him  a  verdict  In 
£300  damages.  In  disposing  of  the  motion, 
the  Lord  Chief  Justice  Pratt  said:  'That,  if 
the  Jury  had  been  confined  by  their  oath  to 
consider  the  mere  personal  Injury  only,  per- 
haps twenty  pounds  damages  would  have 
been  thought  sufllclent;  but  the  small  Injury 
done  to  the  plaintiff,  or  the  inconslderable- 
ness  of  his  station  and  rank  In  life,  did  not 
appear  to  the  Jury  In  that  striking  light  In 
which  the  great  point  of  law  touching  the 
liberty  of  the  subject  appeared  to  them  at  the 
trial.  ♦  *  *  I  cannot  say  what  damages  I 
should  have  given  If  I  had  been  upon  the 
Jury,  but  I  directed  and  told  them  they  were 
not  bound  to  any  certain  damages.  Upon 
the  whole,  I  am  of  opinion,  the  damages  are 
not  excessive,  and  that  It  is  very  dangerous 
for  the  Judges  to  Intermeddle  In  damages  for 
torts.  It  must  be  a  glaring  case.  Indeed,  of 
outrageous  damages  In  a  tort,  and  which  all 
mankind  at  first  blush  must  think  so,  to  in- 
duce a  court  to  grant  a  new  trial  for  excess- 
ive damages." 

In  Day  v.  Woodworth,  18  How.  371,  which 
was  an  action  of  trespass  charging  the  de- 
fendants with  tearing  down  and  destroying 
the  plaintlff*s  miUdam,  this  court,  through 
Mr.  Justice  Grier,  said:  ^ 

**Tt  Is  a  well-established  principle  of  the* 
common  law  that.  In  actions  of  trespass  and 
all  actions  on  the  case  for  torts,  a  Jury  may 
inflict  what  are  called  'exemplary,*  •punitive,* 
or  'vindictive'  damages  upon  a  defendant, 
having  hi  view  the  enormity  of  his  offense 
rather  than  the  measure  of  compensation  to 
the  plaintiff.  We  are  aware  that  the  propriety 
of  this  doctrine  has  been  questioned  by  some 
WTlters,  but,  if  repeated  Judicial  decisions  for 
more  than  a  century  are  to  be  received  as  the 
best  exposition  of  what  the  law  is,  the  ques- 
tion will  not  admit  of  argument  By  the 
common,  as  well  as  by  the  statute,  law,  men 
are  often  punished  for  aggravated  misconduct 
or  lawless  acts,  by  means  of  a  civil  action, 
and  the  damages  inflicted  by  way  of  penalty 
or  punishment  given  to  the  party  Injured.  In 
many  civil  actions,  such  as  libel,  slander,  se- 
duction, &c.,  the  wrong  done  to  the  plaintiff 
is  incapable  of  being  measured  by  a  money 
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ftandard,  and  the  damages  assessed  depend  on 
the  circumstauces,  showing  the  degree  of 
moral  turpitude  or  atrocity  of  the  defendant's 
conduct,  and  may  properly  be  termed  'ex- 
enu)lary'  or  *Tindlctive*  rather  than  'compen- 
satory.' 

**In  actions  of  trespass,  where  the  injury 
has  been  wanton  and  malicious,  or  gross  and 
outrageous,  courts  permit  Juries  to  add  to  the 
measured  compensation  of  the  plaintiff  which 
he  would  have  been  entitled  to  recover  had 
the  injury  been  inflicted  without  design  or 
intention,  something  further  by  way  of  pun- 
ishment or  example,  which  has  sometimes 
been  called  'smart  money.'  This  has  always 
been  left  to  the  discretion  of  the  Jury,  as  the 
degree  of  punishment  to  be  thus  inflicted 
must  depend  on  the  particular  circumstances 
of  each  case." 

Raih*oad  Co.  v.  Quigley,  21  How.  213,  was 
a  case  wherein  a  railroad  company  was  re- 
sponsible in  an  action  for  the  publication  of 
a  libel;  and  although  this  court  reversed  the 
circuit  court  for  allowing  the  Jury  to  give  ex- 
emplary damages,  because  there  was  no  evi- 
dence that  the  injury  was  inflicted  malicious- 
ly or  wantonly,  yet  the  case  of  Day  v.  Wood- 
^  worth,  13  How.  363,  was  cited  with  approval 
m  as  recognizing  the  power  of  a  Jury  in  certain 
actions  of  tort  to  assess  against  the  tort 
feasor  punitive  or  exemplary  damages,  and 
as  laying  down  the  law  that  whenever  the 
hijury  complained  of  has  been  inflicted  ma- 
liciously or  wantonly,  and  with  circumstances 
of  contumely  or  indignity,  the  Jury  are  not 
limited  to  the  ascertainment  of  a  simple  com- 
pensation for  the  wrong  committed  against 
the  aggrieved  person. 

This  was  likewise  recognized  as  well-settled 
doctrine  in  the  case  of  Railway  Co.  v.  Pren- 
tice, 147  U.  S.  107,  13  Sup.  Ct.  261. 

The  intentional,  malicious,  and  repeated  in- 
terference by  the  defendants  with  the  exercise 
of  personal  rights  and  privileges  secured  to 
the  plaintiff  by  the  constitution  of  the  Unit- 
ed States,  as  alleged  in  the  complaint,  con- 
stitutes, as  we  think,  a  wrong  and  injury  not 
the  subject  of  compensation  by  a  mere  money 
standard,  but  fairly  within  the  doctrine  of 
the  cases  wherein  exemplary  damages  have 
been  allowed.  Those  allegations  of  the  com- 
plaints, though  denied  in  the  answers,  have 
been  sustained  by  the  tribunal  (in  these  cases 
the  court,  a  Jury  having  been  waived)  which 
had  to  pass  upon  the  Issues  of  fact 

That  the  amount  of  the  recovery  in  each 
case  fell  short  of  the  sum  of  $2,000  did  not 
wltlidraw  the  cases  from  the  Jurisdiction  of 
the  court  As  the  declarations  alleged  dam- 
ages In  the  sum  of  $6,000,  and  as  a  Jury  would 
be  at  liberty  to  find  any  amount  not  In  excess 
of  that  sum,  the  Jurisdiction,  having  once  val- 
idity attached,  would  not  be  defeated  by  the 
fact  that  the  recoveries  were  for  sums  less 
than  $2,000.  As  said  in  the  case  of  Day  v. 
Woodworth,  above  cited:  **The  amount  has 
always  been  left  to  the  discretion  of  the  Jury, 
WB  the  degree  of  the  punishment  to  be  then 


inflicted  most  depend  on  the  partteolar  di^ 
cumstances  of  each  case." 

Barry  y.  Edmunds,  110  U.  &  650,  6  Sup.  Ot 
501,  was  a  fully  considered  case,  and  it  waa 
there  held  that  a  suit  cannot  properly  be  dis- 
missed by  a  circuit  court  of  the  United  States 
as  not  substantially  involving  a  oontroveroy 
within  the  Jurisdiction  of  the  court  unless 
the  facts,  where  made  to  appear  on  the  rec- 
ord, create  a  legal  certahity  of  that  condu-S 
sion;  that  wher««exemp]ary  damages  beyond* 
the  sum  necessary  to  give  a  circuit  court  of 
the  United  States  Jurisdiction  are  claimed  hi 
an  action  for  a  malicious  trespass,  the  court 
should  not  dismiss  the  case  for  want  of  Juris- 
diction simply  because  the  record  shows  that 
the  actual  injury  caused  to  the  plaintiff  by  the 
trespass  was  less  than  the  JurlsdictioDal 
amount;  and  that  it  is  settled  in  this  court 
that  in  an  action  for  a  trespass  accompanied 
with  malice,  the  plaintiff  nmy  recover  ex- 
emplary damages  in  excess  of  the  amount  of 
his  injuries^  if  the  ad  damnum  is  properly 
laid. 

Our  hiqulrles  thus  far  have  proceeded  on 
the  assumption  that  the  injuries  complained 
of  were  inflicted  in  the  enforcement  of  an  un- 
constitutional law  of  the  state.  Sustaining 
the  Jurisdiction  of  the  drcoit  court  on  that 
assumption,  we  are  now  brought  to  the  more 
important  and  difflcult  question  whether  the 
so-called  "Dispensary  Law**  of  the  state  of 
South  Carolina  is,  indeed,  as  to  eome  or 
all  of  its  parts,  invalid,  as  being  in  conflict 
with  the  constitution  of  the  United  States 
and  acts  of  congress  made  thereunder.  Is 
that  statute  a  lawful  exercise  of  the  police 
power  of  the  state? 

In  the  present  discussion  we  do  not  deem 
it  necessary  or  desirable  to  review  the  numer- 
ous cases  in  which  this  court  has  iiad  occa- 
sion to  consider  similar  questions.  We  shall 
flnd  it  sufficient  to  apply  to  the  case  before 
us  the  conclusions  announced  in  several  yen" 
recent  cases. 

The  difficulty  of  the  subject  is  shown  tai 
the  frequent  and  elaborate  dissents  in  many 
of  the  cases.  Still,  it  can  be  safely  said  that 
the  differences  of  opinion  thus  manifested 
have  not  been  so  much  upon  fundamental 
principles  as  upon  questions  of  the  construc- 
tion and  meaning  of  the  various  state  stat- 
utes that  have  been  under  consideration. 
Those  statutes  have  covered  almost  innumer- 
able subjects,— such  as  the  exdusion  from  the 
state  of  contagious  or  infectious  diseases,  or 
of  crlmlnflls,  paupers,  and  others  likely  to 
become  a  burden  or  public  charge;  regula- 
tions requiring  railroad  companies  to  fence 
their  roads,  forbidding  the  manufacture  and 
sale  of  oleomargarine;  the  prohibition  of  Sun- 
day labor,  even  by  railroad  companies  partly 
engnged  in  interstate  commerce,  etc  S 

*  But  the  particular  state  laws  that  have* 
been  most  frequently  considered,  and  have  oc- 
casioned   the    most    discussion,    have    been 
those  that  have  sought  to  regulate  or  forbid 
the  importation,  manufa^ig^and  sale  of  tsa 
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toxlcating  liqnon;  and  the  law  whose  valid- 
ity we  are  now  to  consider  is  one  of  that 

The  evils  attending  the  vice  of  intempe> 
ance  In  the  nse  of  splrltuons  liquors  are  so 
great  that  a  natural  reluctance  is  felt  in  ap- 
I>earing  to  Interfere,  even  on  constitutional 
grounds,  with  any  law  whose  avowed  pur- 
pose is  to  restrict  or  prevent  the  mischief. 
So  long,  however,  as  state  legislation  contin- 
ues to  recognize  wines,  beer,  and  spirituous 
liquors  as  articles  of  lawful  consumption  and 
commerce,  so  long  must  continue  the  duty  of 
the  federal  courts  to  afT ord  to  such  use  and 
commerce  the  same  measure  of  protection, 
under  the  constitution  and  laws  of  the  Unit- 
ed States,  as  is  given  to  other  articles. 

We  cheerfully  concede  that  the  law  in 
question  was  passed  In  the  bona  fide  exer- 
cise of  the  police  power.  We  disclaim  any 
Imputation  to  the  lawmakers  of  South  Caro- 
lina of  a  design,  under  the  guise  of  a  domestic 
regulation,  to  interfere  with  the  rights  and 
privil^^  of  either  her  own  citizens  or  those 
of  her  sister  states,  which  are  secured  to 
them  by  the  constitution  and  laws  of  the 
United  States. 

But,  as  we  have  had  more  than  one  occa- 
sion to  observe,  our  willingness  to  believe 
that  this  statute  was  enacted  in  good  faith, 
and  to  protect  the  people  of  the  state  from 
the  evils  of  unrestricted  importation,  manu- 
factuze,  and  sale  of  ardent  spirits,  cannot  con- 
trol the  final  determination,  whether  the  stat- 
ute, in  some  of  its  provisions,  Is  not  repug- 
nant to  the  constitution  of  the  United  States. 
As  was  said  In  Mugler  v.  Kansas,  123  U.  S. 
001,  8  Sup.  Ct  273:  ''If  a  statute  purporting 
to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safe- 
ty, has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  Invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  constitution.*' 
It  Is  Important  to  observe  that  the  statute 
9  before  us  does  not  purport  to  prohibit  either 
*  the  Importation,  the*manufacture,  the  sale,  or 
the  use  of  Intoxicating  liquors.  The  first  sec- 
tion does,  hideed,  make  it  penal  to  manur 
facture,  sell,  barter,  deliver,  store,  or  keep 
in  possession  any  spirituous,  malt,  vinous,  fer- 
mented, brewed,  or  other  liquors  which  con- 
tain alcohol,  and  are  used  as  a  beverage,  and 
declares  all  such  liquors  to  be  contraband, 
and  against  the  morals,  good  health,  and 
safety  of  the  state,  and  authorizes  them  to 
be  seized  wherever  found,  without  warrant, 
and  turned  over  to  the  state  commissioner; 
yet  those  enactments  are  not  absolute,  but 
are  made  subject  to  the  subsequent  provisions 
of  the  act  When  those  subsequent  provi- 
sions are  examined,  we  find  that,  so  far  from 
the  Importation,  manufacture,  and  sale  of 
such  liquors  being  prohibited,  those  opera- 
tions are  turned  over  to  state  functionaries, 
by  whom  alone,  or  under  whose  dhrection, 
they  are  to  be  carried  on. 
Urns  section  8  provides  for  the  appoint- 


ment of  a  state  commissioner,  who  Is  requta^ 
ed  to  purchase  all  intoxicating  liquors  for 
lawful  sale  In  the  state,  and  to  furnish  the 
same  to  such  persons  as  may  be  designated 
as  dispensers  thereof,  to  be  sold  as  there- 
after provided  in  the  act  Such  commission- 
er is  directed,  before  shipping  the  liquor  to 
county  dispensaries,  to  cause  the  same  to  be 
put  up  in  sealed  packages  of  not  less  than 
one-half  pint  nor  more  than  five  gallons.  In 
which  packages  they  shall  be  sold  by  county 
dispensers. 

The  fifteenth  section  enacts  that  **b.bj  per- 
son, firm,  association  or  corporation  deshing 
or  intending  to  manufacture  or  distill  any 
liquors  containing  alcohol  within  the  state, 
shall  first  obtain  from  the  state  board  a  per- 
mit or  license  to  do  so,**  and  said  section 
further  provides  'that  manufacturers  of  dis- 
tilled, malt  or  vinous  liquors  who  are  doing 
business  within  this  state  shall  be  allowed  to 
sell  to  no  person  in  this  state  except  the  state 
commissioners  and  to  parties  outside  the 
state,  and  the  state  commisslonig  diall  pur- 
chase his  supplies  from  the  brewers  and  di»- 
tillers  hi  this  state  when  thehr  product  reach- 
es the  standard  requhed  by  this  act:  pro- 
vided, such  supplies  can  be  purchased  as 
cheaply  from  such  brewers  and  dlstUlers  In 
this  state  as  elsewhoe.**  So,  too,  the  twenty- 
third  section  provides  that  "the  state  commls-  g 
sloner  may  enter  lnto*contracts  with  respon-* 
slble  grape-growers  in  this  state  for  the  sale 
of  domestic  wines  through  the  dispensary, 
so  as  to  encourage  grape-growing  In  this  states 
and  In  furtherance  of  this  subject  not  more 
than  ten  per  cent  profit  to  the  dispensary 
over  the  expense  of  bottling,  labeling,  freight- 
ing, &C.,  shall  be  charged  for  the  handling  of 
such  wines."  But  there  Is  no  such  limitation 
of  charge  in  the  case  of  Imported  wines.  And 
In  case  of  seizure  of  contraband  liquors,  the 
thirty-first  section  provides  that  *the  state 
commissioner  shall  have  the  same  tested  by 
the  state  chemist,  and  If  pure  shall  sell  the 
same  through  the  state  dispensary  as  though 
purchased  by  him;  and  if  not  pure  he  shall 
sell  the  same  beyond  the  state;  and  deposit 
the  proceeds  to  the  credit  of  the  state  com- 
missioner." 

In  view  of  these  and  similar  provisions,  It 
is  indisputable  that,  whatever  else  may  be 
said  of  this  act,  it  was  not  Intended  to  pro- 
hibit the  manufacture,  sale»  and  use  of  In- 
toxicating liquors.  On  the  contrary,  liquors 
and  wines  are  recognized  as  commodities 
which  may  be  lawfully  made,  bought,  and 
sold,  and  must  therefore  be  deemed  to  be  the 
subject  of  foreign  and  interstate  commerce. 

It  is  sought  to  defend  the  act,  as  an  In- 
spection act,  within  the  meaning  of  that  pro- 
vision of  the  constitution  of  the  United  States 
which  permits  the  states  to  impose  excise 
duties  as  far  as  they  may  be  absolutely  nec- 
essary for  executing  their  inspection  laws. 

The  act  does,  indeed,  contain  provisions 
looking  to  the  ascertainment  of  the  purity  of 
liquors,  and  to  that  extent  may  be  said  to  be 
in  the  nature  of  an  Inspection  Uw.  But  those 
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proYiBloiu,  such  as  they  are,  do  not  redeem 
the  act  from  the  charge  of  being  an  obstruc- 
tion and  interference  with  foreign  and  inter- 
state commerce.  This  aspect  of  the  ques- 
tion has  been  sereral  times  considered  by 
tills  court  in  cases  where  similar  attempts 
were  made  to  sustain  state  statutes  as  le- 
gitimate Inspection  laws. 

In  Railroad  Go.  y.  Husen,  95  U.  S.  465,  the 

yalidity  of  an  act  of  the  state  of  Missouri, 

which  forbade  the  introduction  into  the  state 

^  of  any  Texan  or  Mexican  cattle  between  the 

?  months  of  March  and  December  of  each  and 

every  year,  was  considered. 

It  was  contended  on  behalf  of  the  law  that 
it  was  Talid  as  a  quarantine  or  inspection 
law,  as  its  purpose  was  to  prevent  the  intro- 
duction of  cattle  afflicted  with  contagious 
diseases.  But  the  court  pointed  out  that  no 
provision  was  made  for  the  actual  inspection 
of  the  cattle,  so  as  to  secure  the  rejection  of 
those  that  were  diseased,  but  that  all  impor- 
tation of  cattle,  whether  sound  or  diseased, 
was  forbidden  for  long  periods;  and  it  was 
held  that  the  statute  was  void,  as  a  plain  in- 
trusion upon  the  exclusive  domain  of  con- 
gress. 

Walling  v.  Michigan,  116  U.  S.  446,  6  Sup. 
Ct  454,  was  a  case  wherein  was  brought  in- 
to question  the  validity  of  a  statute  of  the 
state  of  Michigan,  which  imposed  a  tax  or 
duty  on  persons  who,  not  having  their  prin- 
cipal place  of  business  within  the  state,  en- 
gage in  the  business  of  selling  liquors,  to  be 
shipped  into  the  state;  and  it  was  held  that 
a  discriminating  tax  imposed  by  a  state,  op- 
erating to  the  disadvantage  of  the  products 
of  other  states  when  Introduced  into  the  flrst- 
mentioned  state.  Is,  in  effect,  a  regulation  in 
restraint  of  commerce  among  the  states,  and 
as  such  Is  a  usurpation  of  the  power  confirm- 
ed by  the  constitution  upon  the  congress  of 
the  United  States.  Answering  the  argument 
upon  which  the  law  had  been  sustained  by 
the  supreme  court  of  the  state,  this  court, 
through  Mr.  Justice  Bradley,  said:  "It  is 
suggested  by  the  learned  Judge  who  deliver- 
ed the  opinion  of  the  supreme  court  of  Michi- 
gan in  this  case  that  the  tax  imposed  by 
the  act  of  1875  is  an  exercise  by  the  legisla- 
ture of  Michigan  of  the  police  power  of  the 
state  for  the  discouragement  of  the  use  of 
intoxicating  liquors,  and  the  preservation  of 
the  health  and  morals  of  the  people.  This 
would  be  a  perfect  Justification  of  the  act  If 
it  did  not  discriminate  against  the  citizens 
and  products  of  other  states  in  a  matter  of 
commerce  between  the  states,  and  thus 
usurp  one  of  the  prerogatives  of  the  national 
legislature.  The  police  power  cannot  bo  set 
up  to  control  the  Inhibitions  of  the  federal 
constitution,  or  the  powers  of  the  United 
19  States  government  created  thereby." 
?  •  In  188C  the  legislature  of  the  state  of  Iowa 
passed  an  act  forbidding  any  common  car- 
rier from  bringing  within  that  state,  for  any 
person  or  corporation,  any  intoxicating  liq- 
uors from  any  other  state  or  territory  of  the 
United  States  without  first  having  been  fur- 


nished with  a  certtficate,  nnder  the  seftl  of 
the  county  auditor  of  the  oounly  to  which 
said  liquor  is  to  be  transported  or  Is  con- 
signed for  transportation,  certifyisg  that  the 
consignee  or  person  to  whom  said  liquor  is  to 
be  transported,  cony^ed,  or  delivered  is  au- 
thorized to  sell  intoxicating  liquor  in  said 
county.  This  statute  was  declared  Inyalid  hi 
the  case  of  Bowman  v.  Railway  Go,  125  U. 
S.  465,  8  Sup.  Gt  689, 1062,  this  court  saying, 
through  Mr.  Justice  Matthews:  '*The  statute 
of  Iowa  under  consideration  falls  within  this 
prohibition.  It  is  not  an  inspection  law.  It 
is  not  a  quarantine  or  sanitary  law.  It  is  eo* 
sentlally  a  regulation  of  commerce  among 
the  states  within  any  definition  heretofore 
given  to  that  term,  or  which  can  be  giyen; 
and,  although  its  motive  and  purpose  are  to 
perfect  the  policy  of  the  state  of  Iowa  in  pro> 
tooting  its  citizens  against  the  evils  of  intem- 
perance, it  is  none  the  less  on  that  account 
a  regulation  of  commerce.  If  it  had  extend- 
ed its  provisions  so  as  to  prohibit  the  intro> 
duction  into  the  state  from  foreign  countries 
of  all  importations  of  intoxicating  liquors 
produced  abroad,  no  one  would  doubt  the  na- 
ture of  the  provision  as  a  regulation  of  for- 
eign commerce.  Its  nature  is  not  changed 
by  its  application  to  commerce  among  the 
states.  *  •  *  And  here  Is  the  Umit  be- 
tween the  sovereign  power  of  the  state  and 
the  federal  power;  that  is  to  say,  that  which 
does  not  belong  to  commerce  Is  within  the 
Jurisdiction  of  the  police  power  of  the  state^ 
and  that  which  does  belong  to  commerce 
is  within  the  Jurisdiction  of  the  United 
States.  *  •  •  The  same  process  of  legisla- 
tion and  reasoning  adopted  by  the  state  and 
its  courts  would  bring  within  the  police  power 
any  article  of  consumption  that  a  state  might 
wish  to  exclude,  whether  to  that  which  was 
drank  or  to  food  and  clothing." 

In  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup. 
Ct  681,  it  was  recognized  that  ardent  spirits, 
distilled  liquors,  ale,  and  beer  are  subjects 
of  exchange,  barter,  and  traffic  like  any  oth-{ 
er  commodity  in^which  a  right  of  traffic  ex-* 
ists,  and  that,  being  thus  articles  of  com- 
merce, a  state  cannot,  in  the  absence  of  legis- 
lation on  the  part  of  congress,  prohibit  their 
importation  from  abroad  or  from  a  sister 
state,  nor,  when  imported,  prohibit  their  sale 
by  the  importer;  and,  accordingly,  it  was  held 
that  a  statute  of  the  state  of  Iowa,  prohibiting 
the  sale  of  any  Intoxicating  liquors,  except  for 
pharmaceutical^  medicinal,  chemical,  or  sac- 
ramental purposes,  and  under  a  license  from 
a  county  court  of  the  state,  was,  as  applied 
to  a  sale  by  the  importer,  and  in  the  original 
packages  or  kegs,  unbroken  and  unopened,  of 
such  liquors  manufactured  and  brought  from 
another  state,  uucoastitutional  and  void,  aa 
repugnant  to  the  clause  of  the  constitutloii 
granting  to  congress  the  power  to  regulate 
commerce  with  foreign  nations  and  amoo^ 
the  several  states. 

In  Minnesota  v.  Barber,  136  U.  S.  313,  lO 
Sup.  Ct.  862,  the  facts  so  closely  resemble 
those  shown  by  the  vecord  now  under  ooa- 
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slderatlon,  and  the  prlndpl'^  stated  In  the 
opinion  are  bo  applicable,  that  we  shall  state 
them  with  some  particolarity. 

A  statute  of  the  state  of  Minnesota  entitled 
"An  act  for  the  protection  of  the  public 
health  hy  proTiding  for  inspection,  before 
slanghter,  of  cattle,  sheep  and  swine  designed 
for  slaughter  for  human  food/'  in  its  first 
section  prohibited  the  sale  of  any  fresh  beef, 
veal,  mutton,  lamb,  or  pork  for  human  food 
in  the  state,  except  as  subsequently  provided 
in  the  acL  Boards  of  inspectors  were  there 
IH:t)vided  for,  whose  duty  It  should  be  to  in- 
spect all  cattle,  sheep,  and  swine  slaughtered 
for  human  food.  It  was  made  a  matter  of 
fine  or  Imprisonment  for  any  one  to  sell  or 
expose  for  sale  for  human  food  any  fresh  beef, 
mutton,  lamb,  or  pork  which  had  not  been  so 
inspected. 

This  court,  in  an  opinion  delivered  by  Mr. 
Justice  Harlan,  while  conceding  that  the  stat- 
ute was  enacted  in  good  foith,  for  the  pur- 
pose expressed  in  the  title,  namely,  to  protect 
the  health  of  the  people  of  ^ilnnesota,  held 
that,  SB  the  necessary  effect  of  the  act  was  to 
d&xy  altogether  to  the  citizens  of  other  states 
the  privilege  of  selling,  within  the  limits  of 
Minnesota,  for  human  food,  any  fresh  beef, 
mutton,  veal,  or  pork  from  animals  slaughter- 
g  ed  outside  of  the  state,  and  to  compel  the 
*  people  of  Minnesota  wishing  to  buy  such 
meats  either  to  purchase  those  taken  from 
animals  inspected  and  slaughtered  in  the  state, 
or  to  Incur  the  cost  of  purchasing  them,  when 
desired  for  their  own  domestic  use,  at  points 
beyond  the  state,  such  legislation  was  void 
as  constituting  a  discrimination  against  the 
products  and  business  of  other  states  in  favor 
of  the  products  and  business  of  Minnesota, 
and  as  depriving  the  people  of  Minnesota 
to  bring  into  that  state,  for  the  purposes  of 
sale  and  use,  sound  and  healthy  meat,  wher- 
ever such  meat  may  have  come  into  exist- 
ence.    It  was  said: 

"A  law  providing  for  the  Inspection  of  ani- 
mals whose  meats  are  designed  for  human 
food  cannot  be  regarded  as  a  rightful  exer- 
tion of  the  police  powers  of  the  state,  if  the 
inspection  prescribed  is  of  such  a  character, 
or  is  burdened  with  such  conditions,  as  will 
prevent  altogether  the  introduction  into  the 
state  of  sound  meats,  the  products  of  ani- 
mals slaughtered  in  other  states.  It  is  one 
thing  for  a  state  to  exclude  from  its  limits 
cattle,  sheep,  or  swine,  actually  diseased,  or 
meats  that  by  reason  of  their  condition,  or 
the  condition  of  tbe  animals  from  which 
they  are  taken,  are  unfit  for  human  food,  and 
punish  all  sales  of  such  animals  or  of  such 
meats  within  its  limits.  It  is  quite  a  difler- 
ent  ihlnK  for  a  stato  to  declare,  as  does  Min- 
nesota, by  tbe  necessary  operation  of  its 
statute,  that  fresh  beef,  veal,  mutton,  lamb, 
or  pork— articles  that  are  used  in  every  part 
of  this  country  to  support  human  life- 
shall  not  be  sold  at  all  for  human  food 
within  Its  limits,  unless  the  animal  from 
which   such  meat  is  taken  is   inspected  in 


that  state,  or,  as  Is  practically  tald,  onless 
the  animal  Is  slanghtered  in  that  state. 
♦  •  ♦  It  Is,  however,  contended,  in  be- 
half of  the  state,  that  there  is  in  fact  no  in- 
terference by  this  statute  with  the  bringing 
of  cattle,  sheep,  and  swine  into  Minnesota 
from  other  states,  nor  any  discrimination 
against  the  products  and  business  of  other 
states,  for  the  reason— such  is  the  argument 
—that  the  statute  requiring  an  Inspection  of 
animals  on  the  hoof  as  a  condition  of  the 
privilege  of  selling  or  offering  for  sale  in  the 
state  the  meats  taken  from  them  is  applica- 
ble alike  to  all  owners  of  such  animals, 
whether  citizens  of  Minnesota  or  citizens  of 
other  states.  To  this  we  answer  that  a9 
•statute  may,  upon  its  face,  apply  equally  to* 
the  people  of  all  the  states,  and  yet  be  a 
regulation  of  interstate  commerce  which  a 
state  may  not  establish.  A  burden  imposed 
by  a  state  upon  interstate  oommorce  is  not  to 
be  sustained  simply  because  the  statute  im- 
posing it  applies  alike  to  the  people  of  all 
the  states,  including  the  people  of  the  state 
enacting  such  statute.  Bobbins  y.  Taxing 
Dist..  120  U.  S.  497,  7  Sup.  Ot  692;  Case  of 
the  State  Freight  Tax,  16  Wall.  282.  The 
people  of  Minnesota  have  as  much  right  to 
protection  against  the  enactments  of  that 
state  Interfering  with  the  freedom  of  com- 
merce among  the  states  as  have  the  people 
of  other  states.  Although  this  statute  Is  not 
avowedly,  or  In  terms,  directed  against  the 
bringing  into  Minnesota  of  the  products  of 
other  states,  its  necessary  effect  is  to  burdeur 
or  affect  conmierce  with  other  states,  as  in- 
volved in  the  transportation  into  that  state, 
for  the  purposes  of  sale  there,  of  all  fresh 
beef,  veal,  mutton,  Umb,  or  pork,  however 
free  from  disease  may  have  been  the  ani- 
mals from  which  it  was  taken." 

The  same  reasoning  prevailed  In  Brimmer 
V.  Rebman,  138  U.  S.  78,  11  Sup.  Ot  213, 
wherein  an  act  of  the  state  of  Virginia,  which 
declared  it  to  be  unlawful  to  offer  for  sale, 
within  the  limits  of  that  state,  any  beef,  veal, 
or  mutton  from  animals  slaughtered  100 
miles  or  more  from  the  place  at  which  It  Is 
offered  for  sale,  unless  It  has  been  previously 
inspected  and  approved  by  local  inspectors, 
was  held  void,  as  being  in  restraint  of  com- 
merce between  the  states,  and  as  Imposing 
a  discriminating  tax  upon  the  products  and 
industries  of  some  states  In  favor  of  the 
products  and  industries  of  Virginia;  and 
wherein  It  was  said  'that  the  statute  of  Vir- 
ginia, although  avowedly  enacted  to  protect 
its  people  against  tbe  sale  of  unwholesome 
meats,  has  no  real  or  substantial  relation  to 
such  an  object,  but,  by  its  necessary  opera- 
tion, is  a  rejculatlon  of  commerce,  beyond  the 
power  of  the  state  to  establish." 

After  the  decision  in  Leisy  v.  Hardin,  and 
perhaps  In  pursuance  of  some  observations 
contained  therein,  congress  passed  the  act 
of  August  8,  1890  (20  Stat.  313),  enacting 
"that  all  fermented,  distilled  or  other  intoxi- 
cating liquors,  or  liquors  transported^  ^to^ 
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g  an/  state  or  territory,  or  remaining  therein 

•  for  uBe,  consumption,  sale  or  storage  therein, 
shall  upon  arrival  In  such  state  or  territory 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted  in 
the  exercise  of  its  police  powers  to  the  same 
extent  and  In  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in 
such  state  or  territory,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  Intro- 
duced therein  in  original  packages  or  other- 
wise." This  law  was  approved  as  valid  in 
the  case  of  In  re  Rahrer,  140  U.  S.  545,  11 
Sup.  Gt  865,  and  a  provision  of  the  consti- 
tution of  Kansas,  which  provided  that  the 
manufacture  and  sale  of  intoxicating  liquors 
shall  be  forever  prohibited  in  that  state,  ex- 
cept for  medicinal,  scientific,  and  mechanical 
purposes,  and  an  act  passed  in  enforcement 
thereof,  malting  penal  the  manufacture,  sale, 
or  barter  of  any  spirituous,  malt,  vinous,  fer- 
mented, or  other  intoxicating  liquors,  were 
held  to  be  efficacious,  and  that  Imported  liq- 
uors or  liquids  shall,  upon  arrival  in  a  state, 
fall  within  the  category  of  domestic  articles 
of  a  similar  nature. 

In  Plumley  v.  Massachusetts,  155  U.  8.  471, 
15  Sup.  Gt.  154,  and  in  Emert  v.  Missouri, 
156  U.  S.  296,  15  Sup.  Gt.  367,  in  the  first 
of  which  the  validity  of  a  state  law  forbid- 
ding the  manufacture  and  sale  of  imitation 
butter,  and  in  the  second  the  validity  of  an 
act  compelling  itinerant  peddlers  to  take  out 
licenses,  were  sustained,  the  scope  and  ef- 
fect of  the  case  of  Leisy  v.  Hardin,  and  of 
the  act  of  congress  of  August  8,  1800,  were 
considered,  and  a  full  review  of  the  cases 
heretofore  cited  was  gone  into,  and  their 
principles  elaborately  discussed. 

In  the  light  of  these  cases,  the  act  of  South 
Carolina  of  January  2. 1895,  must,  as  to  those 
of  its  provisions  which  affect  the  plaintiff 
in  the  present  suits,  stand  condemned. 

It  is  not  an  inspection  law.  The  prohibi- 
tion of  the  importation  of  the  wines  and 
liquors  of  other  states  by  citizens  of  South 
Carolina  for  their  own  use  is  made  absolute, 
and  does  not  depend  on  the  purity  or  impu- 
rity of  the  articles.  Only  the  state  function- 
aries are  permitted  to  import  into  the  state, 
and  thus  those  citizens  who  wish  to  use  for- 
eign wtoes  and  liquors  are  deprived  of  the 
^  exercise  of  their  own  Judgment  and  taste 

•  in  the  selection  of  commodities.    To  empow- 

•  er  a*  state  chemist  to  pass  upon  what  the 
Uw  calls  the  "alcoholic  purity"  of  such  Im- 
portations by  chemical  analysis  can  scarcely 
come  within  any  definition  of  a  reasonable 
inspection  law. 

It  is  not  a  law  purporting  to  forbid  the 
importation,  manufacture,  sale,  and  use  of 
intoxicating  liquors  as  articles  detrimental 
to  the  welfare  of  the  state  and  to  the  health 
of  the  inhabitants,  and  hence  it  is  not  with- 
in the  scope  and  operation  of  the  act  of  con- 
gress of  August,  1890.  That  law  was  not 
Intended  to  confer  upon  any  state  the  power 
to  discriminate  injuriously  against  the  prod- 


ucts of  other  states  In  articles  whose  manu- 
facture and  use  are  not  forbidden,  and  which 
are,  therefore,  the  subjects  of  legitimate 
commerce.  When  that  law  provided  that 
"all  fermented,  distilled  or  intoxicating  liq- 
uors transported  into  any  state  or  territory, 
remaining  therein  for  use,  consumption,  sale 
or  storage  therein,  should,  upon  arrival  in 
such  state  or  territory,  be  subject  to  the  op- 
eration and  effect  of  the  laws  of  such  state 
or  territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or  liq- 
uors had  been  produced  in  such  state  or  ter* 
ritory,  and  should  not  be  exempt  therefrom 
by  reason  of  being  Introduced  therein  in 
original  packages  or  otherwise,**  evidently 
equality  or  uniformity  of  treatment  under 
state  laws  was  Intended.  The  question 
whether  a  given  state  law  is  a  lawful  exer- 
cise of  the  police  power  is  still  open,  and 
must  remain  open,  to  this  court  Such  n 
law  may  forbid  entirely  the  manufacture 
and  sale  of  intoxicating  liquors,  and  be  valid; 
or  it  may  provide  equal  regulations  for  the 
inspection  and  sale  of  all  domestic  and  Im- 
ported liquors,  and  be  valid.  But  the  state 
cannot,  under  the  congressional  legislation 
referred  to,  establish  a  system  which,  in  ef- 
fect, discriminates  between  hiterstate  and 
domestic  commerce  in  commodities  to  make 
and  use  which  are  admitted  to  be  lawfoL 

Whether  those  provisions  of  the  act  which 
direct  that  so-called   "contraband  liquors** 
may  be  seized  without  warrant  by  any  state 
constable,   sheriff,   or  policeman,   while   in^ 
transit  or  after  arrival,  whether  In  posses*  ^ 
sion  of  a  common  carrier,  *depot  agent,  ez-* 
press  agent,  or  private  person,  and  which 
subject  common  carriers  to  fine  and  imprte- 
onment  for  carrying  liquors  in  any  pack- 
age, cask.  Jug,  box,  or  other  package,  under 
any  other  than  the  proper  name  or  brand 
known  to  the  trade,  and  which  forbid  the 
bringing  of  any  suit  for  damages  alleged  ta 
arise  by  seizing  and  detention  of  liquors  un- 
der the  act,  would  be  lawful  in  an  inspee-> 
tion  law  otherwise  valid,  we  do  not  find  1% 
necessary  to  now  consider.    It  was  pressed 
on  us,  in  the  argument,  that  it  is  not  com- 
petent for  a  state,  in  the  exercise  of  Its  poller 
power,  to  monopolize  the  traffic  in  Intoxicat- 
ing liquors,  and  thus  put  itself  in  competW 
tion  with  the  citizens  of  the  other  states. 

This  phase  of  the  subject  is  novel  and  in- 
teresting, but  we  do  not  think  It  necessary 
for  us  now  to  consider  it.  It  is  sufficient  for 
the  present  cases  to  hold,  as  we  do,  tlia% 
when  a  state  recognizes  the  manufactare,. 
sale,  and  use  of  intoxicating  liquors  as  l&i^* 
ful,  it  cannot  discriminate  against  the  brlns* 
ing  of  such  articles  in,  and  importing  tliexD 
from  other  states;  that  such  legislation  im 
void  as  a  hindrance  to  interstate  commerce* 
and  an  unjust  preference  of  the  products  at 
the  enacting  state  as  against  similar  pro^ 
ucts  of  the  other  states. 

There  has  been  filled  in  the  record  a  tmm* 
Digitized  by  VjOOQTc 
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gestfon  by  the  attorney  general  of  tbe  state 
of  South  Carolina  that  since  the  trials  of 
these  cases  in  the  court  below  there  has 
been  passed  by  the  general  assembly  of  that 
state  a  further  act,  approved  by  the  governor 
on  March  6,  1896,  which  act,  it  is  submitted, 
supersedes  and  repeals  parts  of  the  act  which 
has  been  under  consideration  in  these  cases; 
and  we  are  asked  to  consider  the  provisions 
of  the  more  recent  act 

So  far  as  these  actions  at  law  are  concern- 
ed, it  is,  of  course,  obvious  that  the  dam- 
ages recovered  were  for  acts  committed  un- 
der the  alleged  authority  of  the  act  of  1895, 
and  cannot  be  afTected  by  the  provisions  of 
the  act  of  1886,  even  if  the  invalidities  of  the 
former  act  were  thereby  remedied,— a  mat- 
ter on  which  we  express  no  opinion. 

The  Judgments  of  the  circuit  court  are  af- 
flnned. 

Mr.  Justice  BREWER  did  not  hear  the  ai^ 
gument,  and  took  no  part  in  the  decision  of 
M  these  cases. 

o 

•  •Mr.  Justice  BROWN,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of 
Che  court  holding  the  South  Carolina  dis- 
pensary law  to  be  unconstitutional,  as  ap- 
plied to  the  facts  of  this  case.  While  I  see 
no  reason  to  question  the  propriety  of  our 
rulings  in  the  cases  analyzed  in  the  opinion 
of  Railroad  Co.  v.  Husen,  95  U.  S.  446,  Min- 
nesota ▼.  Barber,  136  U.  S.  313,  10  Sup.  Ct 
862,  and  Brimmer  v.  Rebman,  138  U.  S.  78, 
11  Sup.  Ct.  213,  they  do  not  seem  to  me  to 
have  any  considerable  bearing  upon  the 
question  in  controversy,  in  view  of  the  re- 
cent legislation  by  congress  upon  the  subject 
of  intoxicating  liquors. 

In  T^sy  V.  Hardin,  135  U.  S.  100,  10  Sup. 
Ct  681,  this  court  in  April,  1890,  overruling 
the  prior  case  of  Peirce  v.  New  Hampshire, 
5  How.  604,  held  that  a  state  statute  pro- 
hibiting the  sale  of  Intoxicating  liquors,  ex- 
cept for  certain  purposes,  and  under  license 
from  a  county  court,  was,  when  applied  to 
a  sale  by  an  importer  of  liquors  brought 
from  another  state  in  the  original  packages, 
unconstitutional  and  void,  as  repugnant  to 
the  power  of  congress  to  regulate  commerce. 
Following  closely  upon  this  decision,  and 
probably  in  consequence  of  it,  congress,  up- 
on August  8th  of  the  same  year,  enacted 
what  is  popularly  known  as  the  ^'Wilson 
BUI/'  and  declared  that  all  such  liquors 
transported  Into  any  state,  or  remaining 
there  for  use,  consumption,  sale,  or  storage, 
should,  upon  arrival,  be  "subject  to  the  op- 
eration and  elfect  of  the  laws  of  such  state, 
enacted  In  the  exercise  of  Its  police  powers," 
to  the  same  extent  as  If  they  had  been  pro- 
duced In  such  state. 

The  effect  of  this  enactment  seems  to  me 
to  withdraw  Intoxicating  liquors  from  the 
operation  of  the  commerce  clause  of  the  con- 
stitution, and  to  permit  the  traffic  In  them 
to  be  regulated  In  such  manner  as  the  sev- 
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eral  states,  in  the  exercise  of  their  police 
powers,  shall  deem  beet  for  the  general  in- 
terests of  the  public.  The  act  is  not  limited 
in  its  operation,  as  the  majority  opinion 
seems  to  assume,  to  state  laws  forbidding 
the  importation,  manufacture,  and  sale  of 
such  Uquors;  but  declaies  that  they  shall  be 
subject,  upon  their  arrival  within  the  state, 
to  the  operation  of  all  its  laws  enacted  ine 
the  exercise*of  its  police  powers.  Adopting* 
the  very  language  of  the  act  of  congress,  sec- 
tion 32  of  the  dispensary  law  provides: 
"That  all  fermented,  distilled  or  other  liq- 
uors or  liquids  containing  alcohol,  transport* 
ed  Into  this  state  or  remaining  herein  for  use, 
sale,  consumptlcm,  storage  or  other  disposi- 
tion, shall,  upon  Introduction  and  arrival  in 
this  state,  be  subject  to  the  operation  and 
effect  of  this  law,  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquors  oe 
liquids  had  been  produced  in  the  state." 

We  cannot  fall  to  recognize  the  growing 
sentiment  In  this  country  in  favor  of  some 
restrictions  upon  the  sale  of  ardent  spirits; 
and  whether  such  restrictions  shall  take  the 
form  of  a  license  tax  upon  dealers,  a  total 
prohibition  of  all  manufacture  or  sale  what- 
ever, or  the  assumption  by  the  state  govern- 
ment of  the  power  to  supply  all  liquors  to  its 
inhabitants,  is  a  matter  exclusively  for  the 
states  to  decide. 

The  first  section  of  the  dispensary  law  of 
South  Carolina  declares  that  the  manufac- 
ture, sale,  receipt,  acceptance,  or  keeping  in 
possession  of  alcoholic  liqu<»rs,  except  when 
bought  from  a  state  officer  authorized  to  sdl 
the  same,  are  declared  to  be  contraband, 
and  against  the  morals,  good  health,  and 
safety  of  the  state,  and  may  be  seized  wher- 
ever found,  without  warrant  Now,  as  con- 
gress has  expressly  declared  that  such  arti- 
cles shall,  upon  their  arrival  In  the  state, 
become  subject  to  ita  laws  to  the  same  ex- 
tent as  if  they  had  been  originally  produced 
there,  and  as  the  dispensary  act  does  not  de- 
clare them  contraband  as  imported  liquors, 
or  because  they  were  imported,  but  because 
they  were  not  bought  from  a  state  officer 
authorized  to  sell  the  same,  and  as  the  law 
makes  no  discrimination  in  that  particiflar 
between  Imported  and  domestic  liquors,  it  is 
impossible  for  me  to  see  why  congress  has 
not  directly  authorized  the  action  that  was 
taken  by  the  state  officers  in  seizing  these 
Uquors.  The  power  to  declare  intoxicating 
liquors  to  be  contraband,  and  to  prohibit 
their  manufacture  and  sale  In  toto,  was  af- 
firmed by  this  court  in  Mugler  y.  Kansas, 
123  IT.  S.  623,  8  Sup.  Ct  273,  and,  if  the  pro- 
vlBlon  requiring  them  to  be  bought  of  the 
state  dispensary  be  valid.  It  applies  as  well 
to  Imported  as  to  domestic  liquors.  o 

*  But  as  I  understand,  the  court  bases,  to  a* 
certain  extent  Its  opinion  of  the  unconstltu* 
tionallty  of  this  act  upon  the  fact  that  the 
traffic  in  intoxicating  liquors  is  not  absolute- 
ly prohibited,  but  Is  monopolized  by  the 
state  itself  through  the  agency  of  a  stal^C 
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commlssloiier,  who  is  required  (section  8)  to 
"pnrcluue  all  intoxicating  liquors  for  lawful 
Bale''  in  the  8tate»  and  to  "furnish  the  same 
to  such  persons  as  may  be  designated  as  dis- 
pensers thereof,"  to  be  sold  as  thereafter 
provided  in  the  act  Conceding  this  to  be 
so,  I  am  unable  to  see  that  any  provision  of 
the  federal  constitution  is  thereby  infringed. 
The  constitution  does,  indeed,  require  of 
each  state  a  republican  form  of  government, 
and,  in  the  tenth  section  of  the  first  article, 
imposes  certain  limitations  upon  state  ac^ 
tion,  none  of  which  have  any  relevancy  to 
the  subject  under  consideration.  Except  as 
restricted  by  the  provisions  of  this  section, 
the  several  state  legislatures  possess,  so  far 
as  any  interference  by  the  federal  govern- 
ment is  concerned,  full  legislative  powers, 
and,  with  respect  to  the  subject  of  intoxi- 
cating liquors,  are,  since  the  passage  of  the 
Wilson  bill,  untrammeled  by  the  federal  con- 
stitution. 

Granting  that  the  act  gives  the  state  itself 
a  monopoly  of  all  traffic  in  such  liquors,  it  is 
not  a  monopoly  in  the  ordinary  or  odious 
sense  of  the  term,  where  one  Individuxil  or 
corporation  is  given  the  right  to  manufac- 
ture or  trade  which  is  not  open  to  others, 
but  a  monopoly  for  the  benefit  of  the  whole 
people  of  the  state,  the  profits  of  which,  if 
any,  are  enjoyed  by  the  whole  people;  in 
short,  a  monopoly  in  the  same  sense  in 
which  the  post-office  department,  and  the 
right  to  carry  the  mails,  is  a  monopoly  of 
the  federal  government.  Lowenstein  v.  Ev- 
ans, 68  Fed.  908. 

The  only  objections  to  the  dispensary  law 
which  strike  me  as  being  of  any  force  are 
the  provisions  of  the  fifteenth  and  twenty- 
third  sections,  requiring  the  state  commis- 
sioner to  purchase  his  supplies  from  the 
brewers  and  distillers  in  the  state.  But  even 
this  provision,  though  perhaps  unwise,  is 
subject  to  two  conditions:  First,  that  their 
product  shall  reach  the  standard  required 
^by  the  act;  and,  second,  that  such  supplies 
ecan  be  purchased  as  cheaply  from  such 
r  brewers  and*  distillers  in  this  state  as  else- 
where. As  this  restriction  is  practically  no 
restriction  at  all,  and  only  incorporates  in 
the  statute  exactly  what  the  law  would  im- 
ply without  it,  I  see  no  valid  objection  to  it. 
But,  even  if  it  were  conceded  that  this  par- 
ticular provision  of  the  law  were  inoperative, 
and  might  be  so  declared  in  a  case  properly 
raising  that  question,  it  is  not  of  the  essence 
of  the  law,  but  a  mere  incident  to  the  power 
of  the  commissioner,  and  surely  should  not 
have  the  sweeping  effect  of  rendering  the 
whole  law  unconstitutional  and  void.  The 
main  object  of  the  act  is  to  preserve  the 
health  and  morals  of  the  people  by  securing 
to  them  pure  liquors,  prohibiting  Individual 
dealings  in  such  liquors,  and  requiring  all 
such  traffic  to  be  carried  on  through  the 
agencies  of  the  state.  Such  methods  of  deal- 
ing with  this»  traffic  are  by  no  means  un- 
known abroad.     Indeed,  I  understand  the 


act  to  be  but  the  reproduction  in  this  coun- 
try of  what  Is  known  as  the  *^othenberg 
System.** 

It  is  entirely  weU  settled  that  the  unconsti- 
tutionality of  a  particular  provision  will  not 
invalidate  an  entire  statute,  unless  such  pro- 
vision embodies  the  main  purpose  of  the 
statute,  or  is  so  connected  with  such  purpose 
that  it  is  inseparable  from  it,  or  unless  the 
court  can  see  that  the  legislature  would  not 
have  passed  the  act  without  such  provision. 
This  doctrine  has  been  repeatedly  al&rmed 
by  this  court  Bank  v.  Dudley,  2  Pet  492; 
Austin  V.  Aldermen,  7  Wall.  694;  Packet  Go. 
V.  Keokuk,  95  U.  S.  80.  Indeed,  in  Tieman 
V.  Rinker,  102  U.  S.  123,  this  court  held  an 
act  of  the  legislature  of  Texas,  taxing  intox- 
icating liquors,  to  be  inoperative  only  so  far 
as  it  discriminated  against  imported  wines 
or  beers;  and  that  as  defendant  was  also 
engaged  in  selling  other  liquors,  an  Injunc- 
tion was  properly  refused.  That  the  provi- 
sion that  the  commissioner  in  purchasing  the 
liquors  shall  give  preference  to  those  of  do- 
mestic manufacture  Is  separable  from  the 
main  purpose  of  the  act  seems  to  me  too 
clear  for  argument  That  the  legislature 
would  have  passed  the  act  without  this  pro- 
vision is  conclusively  shown  by  the  fact  that 
in  a  general  amendment  and  re-enactment 
of  this  law,  made  in  1896,  this  provision  was^ 
omitted.  g 

*  While  the  power  of  courts  to  declare  an* 
act  of  legislature  to  be  unconstitutional  un- 
doubtedly exists,  it  is  one  of  great  deUcacy, 
particularly  when  brought  to  bear  upon  the 
legislative  acts  of  another  sovereignty.  In 
one  of  the  early  cases  decided  by  this  court 
(Fletcher  v.  Peck,  6  Cranch,  87,  128)  it  was 
said  by  Chief  Justice  Marshall:  ''But  it  is 
not  on  slight  implication  and  vague  conjec- 
ture that  the  legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  Its  act 
to  be  considered  as  void.  The  opposition  be- 
tween the  constitution  and  the  law  should 
be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  incompadblUty 
with  each  other."  Still  more  explicit  is  the 
language  of  Chief  Justice  Waite  in  the  Sink- 
ing Fund  Cases,  99  U.  S.  700,  718:  "It  Is  our 
duty,  when  required  in  the  regular  course  of 
Judicial  proceedings,  to  declare  an  act  of 
congress  void  if  not  within  the  legislative 
power  of  the  United  States;  but  this  decla- 
ration should  never  be  made  except  In  a 
clear  case.  Every  possible  presumption  is 
in  favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  be- 
yond a  rational  doubt  One  branch  of  the 
government  cannot  encroach  on  the  domain 
of  another  without  danger.  The  safety  of 
our  institutions  depends  in  no  small  degree 
on  a  strict  observance  of  this  salutary  rule." 

I  regard  these  words  as  particularly  ap- 
plicable to  the  dealings  by  this  court  wltt^ 
the  proceedings  of  a  state  legislature,  and. 
that  their  right  to  determine  what  is  fop 
the  best  interests  of  their  people  should  hm 
Digitized  by  VjOOQIC 


SCOTT  ▼.  DONALD. 


275 


carefuUy  respected,  except  wbere  it  comes 
in  manifest  conflict  with  the  dominant  law. 
Especially  should  everything  be  avoided 
which  carries  the  suggestion  of  a  vexatious 
interference  with  state  action.  The  mani- 
fest dangers  to  the  future  of  the  country 
which  lurk  in  the  inflexibility  of  the  federal 
constitution  can  only  be  averted  by  careful- 
ly distinguishing  between  such  laws  as  prac- 
tically concern  the  inhabitants  of  a  particu- 
lar state  only,  and  are  intended  bona  fide 
for  their  welfare,  and  such  as  are  a  mere 
subterfuge  for  an  unlawful  discrimination, 
and  cannot  be  carried  into  effect  without  do- 
tting palpable  injustice  to  citizens  of  other 
S  states.    It  should  not  be  overlooked  in  this 

•  connection  that  the  complaints  in  this  case 
emanate  from  a  citizen  of  South  Carolina, 
who  seeks  to  defy  the  law  of  his  own  state, 
and  puts  forward  as  his  excuse  the  injustice 
done  the  citizens  of  other  states,  who  make 
no  complaint  of  her  action  in  this  particukir. 
If  a  state  cannot  prohibit  her  own  citizens 
from  Importing  liquors,  as  well  as  buying 
them  at  home,  the  Wilson  bill  is  set  at 
naught,  and  the  prohibitory  laws  of  the  sev- 
eral states  rendered  Inoperative  In  a  vital 
particular.  The  fact  that  these  liquors  were 
Imported  for  complainant's  own  use  and  con- 
sumption, instead  of  for  sale,  raises  no  ques- 
tion under  the  federal  constitution.  Both 
are  under  the  ban  of  the  statute. 

I  am  unable  to  see  wherein  that  section  of 
the  dispensary  act  of  South  Carolina  which 
authorized  the  seizure  made  In  this  case  con* 
flJcts  in  any  particular  with  the  federal  con- 
stitution. 
S  NOTE. 

•  An  act  to  further  declare  the  law  in  reference 

to,  and  further  regulate  the  use,  sale,  con- 
sumption, transportation,  and  disposition  of 
alcoholic  liquids  or  liquors  within  the  state 
of  South  Carolina,  and  to  police  the  same. 
Section  1.  Be  it  enacted  by  the  senate  and 
house  of  representatives  of  the  state  of  South 
Carolina,  now  met  and  sitting  in  general  as- 
sembly, and  by  the  authority  of  the  same,  that 
the  manufacture,  sale,  barter  or  exchange,  re- 
ceipt, acceptance,  delivery,  storing  and  keeping 
in  possession,  within  this  state,  of  any  spiritu- 
ous, malt,  vinous,  fermented,  brewed  (whether 
lager  or  rice  l)eer)  or  other  liquors,  or  any  com- 
pound or  mixture  thereof,  by  whatever  name 
called  or  known,  which  contains  alcohol  and  is 
used  as  a  beverage  by  any  person,  firm  or  cor- 
poration; the  transportation,  removal,  the  tak- 
mg  from  the  depot  or  other  place  by  consignee 
or  other  person,  or  the  payment  of  freight  or  ex- 
press or  other  charges,  by  any  person,  firm,  as- 
sociation or  corporation,  upon  anr  spirituous, 
malt,  vinous,  fermented,  brewed  (whether  lager, 
rice  or  other  beer)  or  other  liquor,  or  any  com- 
pound or  mixture  thereof,  by  whatever  name 
called  or  known,  which  contains  alcohol  and  is 
used  as  a  beverage,  except  as  is  hereinafter  pro- 
vided, is  hereby  prohibited,  under  a  penalty  of 
not  less  than  three  (3)  nor  more  than  twelve  (12) 
months  at  hard  labor  in  the  state  nenitentinry, 
or  pay  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  or  both 
i^fine  and  imprisonment,  in  the  discretion  of  the 
•court,  for  each  offense.     All  such  liquors,  ex- 

•  cept  when  bought  from  a  state  officer  •author- 
ized to  sell  the  same,  or  in  possession  of  one,  are 
declared  to  be  contraband  and  against  the  mor- 
als, good  health  and  safety  of  the  state,  and 


may  be  seized  wherever  found,  without  wa^- 
rant,  and  turned  over  to  the  state  commissioner. 

Sec.  2.  The  governor,  the  secretary  of  state 
and  the  comptroller  general  shall  ex  officio  con- 
stitute the  state  board  of  control  to  carry  out 
the  provisions  of  this  act.  The  state  board  of 
control  shall  elect  a  clerk,  who  shall  hold  his 
office  during  the  pleasure  of  the  boardj  and  shall 
receive  as  compensation  for  his  services  a  sal- 
ary of  eight  hundred  dollars  per  annum. 

Sec.  8.  That  the  state  board  of  control  shall, 
at  the  expiration  of  the  term  of  the  present 
commissioner,  and  at  the  expiration  or  every 
two  vears  thereafter,  appoint  a  commissioner, 
which  appointment  shall  be  submitted  to  the 
senate  at  its  next  session  for  its  approval;  said 
commissioner  shall  be  believed  by  the  state 
board  of  control  to  be  an  abstainer  from  in- 
toxicants, and  shall,  under  such  rules  and  regu- 
lations as  may  be  made  by  the  state  board  ot 
control,  purchase  all  intoxicating  liquors  for 
lawful  sale  in  this  state,  and  furnish  the  same 
to  such  persons  as  may  be  designated  as  dispens- 
ers thereof,  to  be  sold  as  hereafter  prescribed 
In  this  act.  Said  commissioner  shall  reside,  and 
have  his  place  of  business,  in  the  city  of  Co- 
lumbia, in  this  state,  and  hold  his  office  two 
years  from  his  appointment  and  until  another 
be  appointed  in  his  stead.  He  shall  be  subject 
to  removal  for  cause  by  the  state  board  of  con- 
trol. He  shall  qualify  and  be  commissioned  the 
same  as  other  state  officers,  and  shall  receive  an 
annual  salary  of  twenty-five  hundred  dollars, 
payable  at  the  same  time  and  in  the  same  man- 
ner as  is  provided  for  the  payment  of  the  sal- 
aries of  state  officers.  He  shall  be  allowed  a 
book-keeper,  who  shall  be  paid  in  the  same 
manner  a  salaxy  of  twelve  hundred  dollars;  and 
such  other  assistants  as  in  the  opinion  of  the 
l>oard  of  control  may  be  deemed  necessary.  He 
shall  not  sell  to  the  county  dispensers  any  in- 
toxicating or  fermented  liquors  except  such  as 
have  been  tested  by  the  chemist  of  the  South 
Carolina  college  and  declared  to  be  pure:  Pro- 
vided, that  said  board  of  control  shall  have  au- 
thority to  appoint  such  assistants  as  they  mav 
find  necessary  to  assist  the  chemist  of  the  South 
Carolina  College  in  making  the  analysis  required 
by  this  act;  and  the  said  board  of  control  may  fix 
such  reasonable  compensation,  if  any,  as  they 
may  deem  proper  for  the  services  rendered  by 
such  chemist  or  such  assistants.  The  state 
commissioner  shall  deposit  all  amounts  received 
by  him  from  sales  to  county  dispensers  or  oth- 
ers with  the  treasurer  of  the  state  under  such 
rules  as  may  be  made  by  the  state  board  of  con- 
trol to  insure  the  faithful  return  of  the  same, 
and  the  state  treasurer  shall  keep  a  separate 
account  with  said  fund,  from  which  the  com- 
missioner shall  draw  from  time  to  time,  upon 
warrants  duly  approved  by  the  chairman  of- 
said  board,  the  amount  necessary  to  pay  the  ex-© 
penses  incurred  in  conducting*the  business.  All* 
rules  and  regulations  governing  the  said  com- 
missioner in  the  purchase  of  intoxicating  liq- 
uors or  in  the  performance  of  any  of  the  duties 
of  his  office,  where  the  same  are  not  provided 
for  by  law,  shall  be  prescribed  by  the  state 
board  of  control  He  shall,  before  entering  up- 
on the  duties  of  his  office,  execute  a  bond  to  the 
state  treasurer,  with  sufficient  sureties,  to  be 
approved  by  the  attorney-general,  in  the  penal 
sum  of  twenty-five  thousand  dollars,  for  the 
faithful  performance  of  the  duties  of  his  office. 
In  all  purchases  or  sales  of  Intoxicating  liquors 
made  by  said  commissioner,  as  contemplated  in 
this  act,  the  commissioner  shall  cause  a  certifi- 
cate to  be  attached  to  each  and  every  i)ackage 
containing  said  liquors  when  the  same  is  ship- 
ped to  him  from  the  place  of  purchase  or  by  him 
to  the  county  dispensaries,  certifieil  by  his  offi- 
cial signature  and  seal,  which  certificate  shall 
state  that  liquors  contained  in  said  packages 
have  been  purchased  by  him  for  sale  within  the 
state  of  South  Carolina,  or  to  be  shipped  out  of 
the  state,  under  the  laws  of  said  state;  and 
without  such  certificate  any  package  containing 
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liqQors  which  ihall  be  shipped  ont  of  the  state, 
or  shipped  from  place  to  place  within  the  state, 
or  deliyered  to  the  consignee  by  any  railroad, 
express  company  or  other  common  carriers,  or 
be  found  in  the  possession  of  any  common  car- 
rier, shall  be  regarded  as  contraband  and  may 
be  seized  without  warrant  for  confiscation,  nnd 
such  common  carrier  shall  be  liable  to  a  penalty 
of  fiye  hundred  dollars  for  each  offense,  to  be 
recovered  against  said  common  carrier  in  any 
court  of  competent  jurisdiction  by  summons 
and  complaint,  proceedings  to  be  instituted  by 
the  solicitor  of  any  circuit  with  whom  CTidence 
may  be  lodged  by  any  officer  or  citizen  haying 
knowledge  or  information  of  the  yiolation;  and 
any  person  attaching  or  using  such  certificate 
without  the  authority  of  the  commissioner,  or 
any  coonterfelt  certificate  for  the  purpose  of  se- 
curing the  transportation  of  any  intoxicating 
liquors  out  of  or  within  this  state,  in  violation  of 
law,  shall,  upon  conviction  thereof,  be  punish- 
ed by  a  fine  of  not  less  than  five  hundred  dol- 
lars and  imprisonment  in  the  penitentiary  for 
not  less  than  one  year  for  each  offense. 

Sec.  4.  Said  commissioner  shall  make  a  print- 
ed monthly  statement,  under  oath,  of  all  liquors 
sold  by  him,  enumerating  the  different  kinds 
and  quality  of  each  kind,  the  price  paid,  and  the 
terms  of  payment  and  to  whom  sold;  also  the 
names  of  the  parties  from  whom  the  liquor  was 
purchased  and  their  plaoee  of  business  and  dates 
of  purchase,  which  statement  shall  be  filed  with 
the  state  board  of  control. 

Sec.  5.  The  state  commissioner  shall,  before 
shipping  any  liquors  to  dispensers,  except  lager 
beer,  cause  the  same  to  be  put  into  packages  of 
not  less  than  one-half  pint  nor  more  than  five 
gallons,  and  securely  seal  the  same,  and  it  shall 
^be  unlawful  for  the  dispenser  to  break  any  of 
e  such  packages  or  open  the  same  for  any  reason 
*  whatsoever.  He  shall  sell  by  the*package  only, 
and  no  person  shall  open  the  same  on  the  prem- 
ises: Provided,  this  section  shall  not  apply  to 
malt  liquors  shipped  in  cases  or  bottles  thereof 
shipped  in  barrels;  and  such  malt  liquors  majr 
be  sold  by  the  county  dispenser  in  such  quanti- 
ties, of  not  less  than  one  pint,  as  he  may  see 
proper:  Provided,  the  same  shall  not  be  drunk 
on  the  premises.  Dispensers  shall  open  their 
places  of  business  and  sell  only  in  the  daytime, 
under  such  rules  as  may  be  made  by  the  state 
board  of  control,  or  by  the  county  board  of  con- 
trol with  approval  of  the  state  board  of  con- 
troL 

Sec.  6.  It  shall  be  the  duty  of  the  state  board 
of  control  to  appoint  a  county  board  of  control, 
composed  of  the  county  supervisor  ex  officio  and 
two  other  persons  believed  by  the  said  board  not 
to  be  addicted  to  the  use  of  intoxicating  liquors. 
The  two  persons  so  appointed  shall  hold  their  of- 
fice for  a  term  of  two  years,  and  until  their  suc- 
cessors are  appointed,  and  shall  be  subject  to 
removal  for  cause  by  the  state  board  of  control. 
Said  county  board  of  control  shall  make  such 
rules  as  will  be  conducive  to  the  best  manage- 
ment of  the  sale  of  intoxicating  liquors  in  their 
respective  counties:  Provided,  all  such  rules 
shall  be  submitted  to  the  state  board  and  ap- 
proved by  them  before  adoption.  The  members 
of  the  county  board  of  control  shall  qualify  and 
be  commissioned  as  are  other  county  officers, 
without  fees  therefor. 

Sec.  7.  Applications  for  positions  of  county  dis- 
penser shall  be  by  petition,  signed  and  sworn 
to  by  the  applicant,  and  filed  with  the  county 
board  of  control  at  least  ten  days  before  the 
meeting  at  which  the  application  is  to  be  consid- 
ered, which  petition  shall  state  the  aijplicanfs 
name,  place  of  residence,  in  what  business  en- 
gaged, and  in  what  business  he  has  been  en- 
gaged two  years  previous  to  filing  petition;  that 
he  is  a  citizen  of  the  United  States  and  of  South 
Carolina;  that  he  has  never  been  adjudged  guilty 
of  violating  the  law  relating  to  intoxicating  liq- 
uors, and  is  not  a  keeper  of  a  restaurant  or  ]jlacc 
of  public  amusement,  and  that  he  is  not  addicted 
to  the  use  of  intoxicating  liquors  as  a  beverage. 


This  permit  or  renewal  thereof  shall  issae  only 
on  condition  that  the  applicant  shall  execute  to 
the  county  treasurer  a  bond  in  the  penal  sam  of 
three  thousand  dollars,  with  good  and  sufficient 
sureties,  conditioned  that  he  will  well  and  truly 
obey  the  laws  of  the  state  of  South  Carolina, 
now  or  hereafter  in  force,  in  relation  to  the  sale 
of  intoxicating  liquors,  that  he  will  pay  all  fines, 
penalties,  damages  and  costs  that  he  may  be  as- 
sessed, or  recorded  against  him,  for  riolations  of 
such  laws  during  the  term  for  which  said  permit 
or  renewal  is  granted,  and  will  not  sell  intox* 
icating  liquors  under  his  permit  at  a  price  other 
than  that  fixed  by  the  state  board  of  oontEoL 
Said  bond  shall  be  for  the  use  of  the  county  or 
any  person  or  persons  who  may  be  damaged  or 
injured  by  reason  of  any  violation  on  the  part  of 
the  obligor  of  the  law  relating  to  intozicatmg  liq-J{ 
uors  purchased  or  sold  daring  the  term  for^whidi* 
said  permit,  or  the  renewal  thereof,  is  granted. 
The  said  bond  shall  be  deposited  with  the  coimtj 
treasurer,  and  suit  thereon  shall  be  brought  at 
any  time  by  the  solicitor  or  any  person  for  whoM 
benefit  the  same  is  given;  and  in  case  the  con- 
ditions thereof,  or  any  of  them,  shall  be  violated, 
the  principal  and  sureties  thereon  shall  also  be 
jointly  and  severally  liable  for  all  dvil  damajgee. 
costs  and  judgments  that  may  be  obtained 
against  the  principal  in  any  dvil  action  brought 
by  wife,  child,  parent,  guardian,  employer  or  oth- 
er person  under  the  provision  of  the  law.  AH 
other  moneys  collected  for  breaches  of  such  bond 
shall  go  into  the  county  treasury.  SSaii  bonds  shall 
be  approved  by  the  county  board  of  contitrf  un- 
der the  rules  and  laws  applicable  to  the  approml 
of  the  official  bonds. 
Sec  8.  There  may  be  one  or  more  county  dl^ 

Kensers  appointed  for  each  countyt  the  place  of 
usiness  of  each  of  whom  shall  be  designated  bj 
the  county  board,  but  the  state  board  most  glTe 
consent  before  more  than  one  dispenser  can  b« 
appointed  in  any  county;  and,  when  the  connty 
board  designates  a  locality  for  a  dispensary,  ten 
days'  puhhc  notice  of  which  shall  be  given,  it 
shall  be  competent  for  a  majority  of  the  voteis  of 
the  township  in  which  such  dUqjiensary  is  to  be 
located  to  prevent  its  location  In  sadi  township 
by  signing  a  petition  or  petitions,  addressed  tm 
the  county  board,  requesting  that  no  dispensary 
be  established  in  that  township,  whereupon  some 
other  place  may  be  designated.  The  conntj 
board  may  in  its  discretion  locate  a  dispensary 
elsewhere  than  in  an  incorporated  town  in  thii 
counties  of  Beaufort  and  Honr  and  no  othera. 
except  such  as  are  authorized  bv  special  act  of 
the  general  assembly:  Provided,  however,  tliat 
any  countv,  town  or  dty  wherein  the  sale  of 
alcoholic  liquors  was  prohibited  by  law  prior  to 
July  1,  lfiS)3,  may  secure  the  establishment  of  a 
dispensary  within  its  borders  in  the  following 
manner:  Upon  petition  signed  by  one-fourth  off 
the  qualified  voters  of  such  county,  town  or  titw 
wishmg  a  dispensary  therein  being  filed  with 
the  county  supervisor  or  town  or  city  coundl,  re- 
spectively, they  shall  order  an  election  snbmit- 
ting  the  question  of  dispensary  or  no  dispensary 
to  the  qualified  voters  of  such  county,  town  or 
city,  and  shall  prescribe  the  rules,  regulations. 
returns,  ballots,  and  notice  of  such  election  and 
shall  declare  the  result;  and  if  a  majority  of  the 
ballots  cast  be  fomid  and  declared  to  be  for  a 
dispensary,  then  a  dispensary  may  be  establish- 
ed in  said  county,  town  or  dty:  Provided,  that 
dispensaries  may  be  established  In  the  counties 
of  Williamsburg,  Pickens  and  Marion  and  at 
Seneca  and  other  towns  now  incorporated  in 
Oconee  county  without  such  election  on  compli- 
ance with  the  other  requirements  of  this  act: 
Provided,  that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  prohibit  persons  resident^^ 
in  counties  which  shall  elect  to  have  no  dispen-t^ 
sary  from  procuring  liquors  from  diq;)ensaries  ia^ 
other  counties,  or  county  dispensers  from  ship- 
ping same  to  their  places  of  residence  under  prop- 
er labels  or  certificates:  Provided,  further,  tliat 
nothing  in  this  act  shall  be  construed  to  repeal 
an  act  entitled  '*An  act  to  allow  the  <q?ening  of 
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dispensaries  In  Pickens  and  Oconee  countieB," 
approTed  December  18.  18d4. 

Sec.  9.  If  the  application  for  the  position  of 
di.sponser  ho  prrnnte<1.  it  nhall  not  issue  until  the 
applicant  shall  make  and  subscribe  on  oath,  be- 
fore soiuQ  otlicer  authorized  by  law  to  administer 
oaths,  which  shall  be  endorsed  upon  the  bond, 

to  The  effe<-t  and  tenor  following:    **!, ,  do 

solpmnly  swear  (or  affirm)  that  I  will  well  and 
truly  perform  all  and  singular  the  condition  of 
the  within  bond,  and  keep  and  perform  the  trusts 
•confided  in  me  to  purchase,  keep  and  sell  intox- 
icating liquors.  I  will  not  sell,  give  or  furnish 
to  any  person  any  intoxicating  liquors  otherwise 
than  is  provided  by  law,  and  especially  I  will  not 
«ell  or  fnmish  intoxicating  liquors  to  any  minor, 
intoxicated  person  or  persons  who  are  in  the 
liabit  of  becoming  intoxicated,  and  I  will  make 
true,  full  and  accurate  returns  to  the  countv 
lK>ard  of  control  on  the  first  Monday  of  each 
month  of  all  certificates  and  requests  made  to  or 
TTceived  by  me,  as  required  by  law,  during  the 
tpreceding  month;  and  such  returns  shall  show 
every  sale  and  delivery  of  such  liquors  made  by 
me  or  for  me  during  the  month  embraced  therein, 
and  the  true  signature  to  every  request  received 
and  granted;  and  such  returns  shall  show  all 
the  liquors  sold  or  delivered  to  any  and  every 
•person  as  returned."  Upon  taking  said  oath  and 
filing  bond  as  hereinbefore  provided,  the  county 
board  of  control  shall  issue  to  him  a  permit  au- 
thorizing him  to  keep  and  sell  intoxicating  liq- 
"uors  as  in  this  act  provided,  and  every  permit  so 
granted  shall  specify  the  building,  giving  the 
street  and  number  or  location,  in  which  Tntox- 
icflttng  liquors  may  be  sold  by  virtue  of  the  same, 
and  the  length  of  time  in  which  the  same  shall 
be  in  force,  which  in  no  case  shall  exceed  twelve 
months.  Permits  granted  under  this  act  shall  be 
deemed  trusts  reposed  in  the  recipients  thereof, 
not  as  a  matter  of  right,  but  of  confidence,  and 
may  be  revoked  upon  sufficient  showing  by  order 
of  the  county  board  of  control;  and  upon  the  re- 
moval of  any  county  dispenser,  or  upon  demand 
of  the  county  board  of  control,  he  shall  immedi- 
ately turn  over  to  the  county  board  of  control  all 
liquors  and  other  property  in  his  possession  be- 
longing to  the  state  or  cotmty.  Said  county 
board  of  control  shall  be  charged  vrtth  the  duty 
of  prosecuting  the  county  dispenser  or  any  of  his 
employes  who  may  violate  any  of  the  provisions 
of  this  act.  On  the  death,  resignation  or  removal 
of  a  county  dispenser  or  expiration  of  his  term  of 
office,  the  county  board  snail  appoint  his  suc- 
cessor. 
.  Sec.  10.  The  county  board  of  control  shall  use 
kss  their  office  the  office  of  the  county  supervisor 
»  of  their  county,  and  shall  elect  one  of  their*num- 
ber  as  chairman  and  another  as  clerk  of  the  said 
county  board  of  control.  The  county  board  shall 
preserve  as  a  part  of  the  records  and  files  of 
their  office  all  petitions,  bonds  and  other  papers 
pertaining  to  the  granting  or  revocation  of  per^ 
mits.  and  keep  suitable  books  in  which  bonds 
and  permits  shall  be  recorded.  The  books  shall 
be  furnished  by  the  county  like  other  public  rec- 
ords. The  county  board  of  control  snail  desig- 
nate or  provide  a  suitable  place  in  which  to  sell 
the  liquors.  The  members  of  the  county  board 
of  control  shall  meet  once  a  month  or  oftener, 
on  the  call  of  the  chairman,  and  each  member 
of  the  board  shall  receive  a  per  diem  of  two 
dollars  and  five  cents  mileage  each  way,  but 
they  shall  not  receive  compensation  for  more 
than  thirty  days  in  any  one  year  except  in  the 
county  of  Charleston,  where  they  shall  not  re- 
ceive compensation  for  more  than  sixty  days  in 
any  one  year,  and  in  Barnwell  county  not  more 
than  fifty  days  in  any  one  year.  They  shall, 
upon  the  approval  of  the  state  board  of  control, 
employ  such  assistants  for  the  county  dispenser 
as  may  l>e  nei-ossary.  The  dispenser  and  his  assist- 
ants fiiiall  receive  such  compensation  as  the  state 
board  of  control  may  determine.  All  profits, 
after  paying  all  expenses  of  the  county  aispen- 
«ary,  shall  be  paid,  one-half  to  the  county  treas- 
ury and  one-half  to  the  municipal  corporation  in 


which  it  may  be  located,  luch  lettlenientB  to  be 
made  quarterly:  Provided,  that  if  the  authori- 
ties of  any  town  or  city,  in  the  judgment  of  tht 
state  board  of  control,  do  not  enforce  this  law, 
the  state  board  may  withhold  the  part  going  to 
the  said  town  or  city  and  use  it  to  pay  state  con- 
stables or  else  turn  it  into  the  county  treasury. 
All  moneys  received  by  the  county  dispenser  be- 
longing to  the  state  shall  be  forwarded  on  Mon- 
day of  each  week  to  the  state  commissioner,  and 
at  the  same  time  the  county  dispenser  shall  for- 
ward to  the  state  board  of  control  a  duplicate 
statement  of  the  remittance  so  made  to  the  state 
commissioner.  On  the  same  day  of  each  week 
the  county  dispenser  shall  deposit  with  the  cotm- 
ty treasurer  tne  portion  of  all  the  moneys  re- 
ceived by  him  belonging  to  the  county  and  to 
the  municipal  authorities  in  which  the  dispen- 
sary is  located.  The  county  treasurer  shall  ghre 
his  receipt  therefor  and  hold  the  same  until  the 
quarterly  settlement  hereinbefore  provided  for 
is  had.  The  quarterly  settlement  herein  provid- 
ed for  shall  be  made  on  the  fourth  Monday  in 
the  months  of  December,  March,  June  and  S^ 
tember  in  each  year.  Such  settlement  shall  be 
made  in  the  presence  of  the  county  auditor,  who 
shall  make  a  memorandum  of  the  items  thereof, 
and  forward  the  same  to  the  state  board  of  con- 
trol. The  mayor  or  intendant  of  the  city  or  town 
in  which  the  dispensary  is  located  shall  also  at- 
tend such  settlement:  Provided,  that  in  coim- 
ties  where  dispensaries  other  than  incorporated 
cities  or  towns  the  county  shall  ^et  all  profits 
that  would  otherwise  go  to  such  cities  and  towns. ^ 

Sec.  11.  Before  selling  or  delivering  any  in-i« 
toxicating  liquors  to  any^person,  a  request  must* 
be  presented  to  the  county  dispenser,  printed  or 
written  in  ink.  dated  of  the  true  date,  stating 
that  he  or  she  is  of  age  and  the  residence  of  the 
signer,  for  whom  or  whose  use  it  is  required,  the 
quantity  and  kind  required,  and  his  or  her  true 
name,  and  the  request  shall  be  signed  by  the 
applicant  in  his  own  true  name  and  signature, 
attested  by  the  county  dispenser  or  clerk  who 
receives  and  files  the  request  But  the  request 
shall  be  refused  if  the  county  dispenser  filing  it 
personally  knows  the  person  applying  is  a  minor, 
that  he  is  intoxicated,  or  that  ne  is  in  the  habit 
of  using  intoxicating  liquors  to  an  excess;  or  If 
the  applicant  is  not  so  personally  known  to  said 
county  dispenser,  before  filing  said  order  or  de- 
livering said  liquor,  he  shall  require  the  state- 
ment of  a  reliable  and  trustworthy  person  of 
good  character  and  habits,  known  personally  to 
him,  that  the  applicant  is  not  a  minor,  and  ts 
not  in  the  habit  of  using  intoxicating  liquors  to 
excess. 

Sec.  12.  Requests  for  purchase  of  liquor  shall 
be  made  upon  blanks  furnished  by  the  county 
auditor,  in  packages  of  one  hundred  each,  to  the 
county  dispensers,  from  time  to  time  as  the  same 
shall  be  needed,  and  shall  be  numbered  consec- 
utively by  the  auditor.  The  blanks  aforesaid 
shall  be  furnished  to  the  county  auditor  by  the 
state  board  of  control,  in  uniform  books,  like 
bank  checks,  and  the  date  of  delivery  shall  be 
endorsed  by  the  county  auditor  on  each  book  and 
receipt  taken  therefor  and  preserved  in  his  office. 
The  dispenser  shall  preserve  the  application  in 
the  original  form  and  book,  except  tne  filing  of 
the  blanks  therein,  until  returned  to  the  county 
auditor.  When  return  thereof  is  made  the  coun- 
ty auditor  shall  endorse  thereon  the  date  of  re- 
turn, and  file  and  preserve  the  same,  to  be  used 
in  the  quarterly  settlements  between  sudi  dis- 
penfiOT  and  the  county  treasurer.  All  tmtised  or 
mutilated  blanks  shall  be  returned  or  accounted 
for  l)efore  other  blanks  are  issued  to  such  county 
dispenser. 

Sec.  13.  On  or  before  the  tenth  day  of  each 
month  each  dispenser  shall  make  full  returns  to 
Uie  county  auditors  of  all  requests  filed  by  him 
llnd  his  clerks  during  the  preceding  month  upon 
blanks  to  be  furnished  by  the  state  board  of 
control  for  that  purpose,  and  accompany  the 
same  with  an  oath,  duly  taken  and  subscribed 
before   the   county   auditor   or   notary   pabli(V 
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which  fhall  be  In  the  following  form,  to  wit: 

**1, ,  being  duly  sworn,  state  on  oath 

that  the  requests  for  Uanors  herewith  returned 
are  all  that  were  receiyed  and  filled  at  my  place 
of  business  under  my  permit  during  the  month 

of ,  18&-;  that  I  have  carefully  preserved 

the  same,  and  that  they  were  filled  up,  signed 
and  attested  at  the  date  shown  thereon,  as  pro- 
vided by  law;  that  said  requests  were  filled  by 
delivering  the  quantity  and  kind  of  liquors  re- 
quired, and  that  no  liquors  have  been  sold  or 
dispensed  under  my  permit  during  said  month 
except  as  shown  bv  the  requests  herewith  re- 
i!] turned;  and  that  I  have  faithfully  observed  and 

•  complied  with*  the  provisions  of  my  Iwnd  and 
oath  taken  by  me,  thereon  endorsed,  and  with 
all  the  laws  relating  to  my  duties  in  the  prem- 
ises." 

Sec.  14.  Upon  failure  of  any  dispenser  to  make 
returns  to  tlie  auditor  as  herein  required,  it 
shall  be  the  duty  of  said  auditor  to  report  such 
failure  to  the  state  board  of  control,  and  the  said 
state  board  of  control  shall  immediately  order 
the  county  board  to  summon  said  delinquent 
dispenser  to  appear  before  them  and  show  cause 
why  his  pennit  should  not  be  revoked;  and.  if 
the  cause  shall  not  be  shown  to  the  satisfaction 
of  the  county  board  of  control,  they  shall  imme- 
diately annul  said  permit  and  give  public  notice 
thereof;  and  the  circuit  solicitor  ^all  proceed 
to  enforce  the  penalties  prescribed  in  this  act  for 
such  violation  against  said  county  dispenser  at 
the  next  succeeding  term  of  court  in  the  county 
In  which  such  permit  is  held;  and  any  dispenser 
who  shall  sell  or  dispose  of  any  intoxicating  liq- 
uors after  his  permit  shall  have  been  revoked 
shall,  upon  conviction  thereof,  be  fined  not  less 
than  five  hundred  (500)  dollars  and  be  impris- 
oned for  six  months.  If  any  dispenser  or  his 
clerk  shall  purchase  any  intoxicating  liquors 
from  any  other  person  except  the  state  commis- 
sioner, or  if  he,  or  they,  or  any  person  or  per- 
sons in  his  or  their  employ,  or  by  nis  or  their  di- 
rection, shall  sell  or  offer  for  sale  any  liquors 
other  than  such  as  have  been  purchased  from  the 
state  commissioner,  or  shall  adulterate,  or  cause 
to  be  adulterated,  any  intoxicating,  spirituous 
or  malt  liquors  which  he  or  they  may  Keep  for 
sale  under  this  act,  by  mixing  with  same  color- 
ing matter  or  any  drug  or  ingredient  whatever, 
or  shall  mix  the  same  with  other  liquors  of  dif- 
ferent kind  or  quality,  or  with  water,  or  shall 
sell  or  expose  for  sale  such  liquors  so  adulterat- 
ed, knowmg  it  to  be  such,  or  shall  change  the 
label  upon  any  box,  bottle  or  package,  he  or  they 
shall  be  guilty  of  a  misdemeanor  and  be  fined 
in  a  sum  of  not  less  than  two  hundred  dollars 
or  imprisonment  for  not  less  than  six  months. 
If  any  county  dispenser  shall  misappropriate, 
misuse  or  otherwise  wrongfully  dispose  of  any 
moneys  or  other  property  belonging  to  the  state, 
county,  or  municipality,  he  shall,  upon  convic- 
tion, be  punished  as  in  case  of  breach  of  trust 
with  fraudulent  intent. 

Sec.  15.  No  person,  firm,  association  or  corpo- 
ration shall  manufacture  for  sale,  or  keep  for 
sale,  exchange,  barter  or  dispense  any  liquors 
containing  alcohol,  for  any  purpose  whatsoever, 
otherwise  than  is  provided  in  this  act.  Any  per- 
son, firm,  association  or  corporation  desiring  or 
intending  to  manufacture  or  distill  any  liquors 
containing  alcohol  within  this  state  shall  first 
obtain  from  the  state  board  of  control  a  pt^miit 
or  license  so  to  do,  and  it  shall  be  unlawful  for 
any  such  person,  firm,  association  or  corporation 
to  manufacture  or  distill  any  liquors  containing 
alcohol  within  this  state  without  having  such 
permit  or  license.  Any  violations  of  the  terms 
fmOt  the  permit  or  license  shall  authorize  and  wai^ 

•  rant  the  s<.'iziire  of  the  product  on*hand  at  any 
distillery  or  place  where  li(inors  containing  alco- 
hol are  manufactured:  Provided,  the  United 
States  has  no  lien  or  claim  upon  the  same.  And 
in  the  application  for  a  permit  or  license  to  man- 
ufacture liquors  containing  alcohol,  the  applicant 
shall  give  the  state  full  power,  upon  any  viola- 
tion of  this  act,  to  seize  and  take  po8ijes<<  u  of 


any  product  on  hand  at  the  dlstflleiy  or  place 
where  nich  applicant  shall  manufacture  racb 
liquors,  and  shall  authorize  the  state  to  pay  the 
United  State*  government  tax  upon  the  same  if 
unpaid,  and  to  dispose  thereof  u  provided  herdn 
for  contraband  goods.  Dispenaen  as  herein  pro- 
vided shall  alone  be  authorized  to  sell  and  dis- 
pense liquors  containing  alcohol,  and  all  permits- 
must  be  procured  by  such  dispensers  as  herein 
provided  from  the  county  board  of  control:  Pro- 
vided, that  the  manufacturers  of  distilled,  malt 
or  Tinous  liquors  who  are  doing  business  in  the 
state  shall  be  allowed  to  sell  to  no  person  in  this 
state  except  the  state  commissioner  and  to  par- 
ties outside  the  state,  and  the  state  commissioner 
shall  purchase  his  supplies  from  the  brewers  and 
distillers  in  this  state  when  their  product  reaches 
the  standard  required  by  this  act:  Provided,  sudi 
supplies  can  be  purchased  as  cheaply  from  sud> 
brewers  and  distillers  in  this  state  as  elsewhere: 
And  provided  further,  that  the  state  commission- 
er shall  have  the  right,  and  he  is  hereby  em- 
powered, to  purchase  malt  liquors  from  breweries 
of  this  state,  and  also  from  breweries  outside  of 
this  state,  who  may  have  agents  representing 
them  in  this  state.  Every  package,  barrel  or 
bottle  of  such  liquor  shipped  beyond  the  limits 
of  this  state  shall  have  thereon  the  certificate  of 
the  state  commissioner  allowing  same,  otherwise 
it  shall  be  liable  to  confiscation,  and  the  railroad 
carrying  it  shall  be  punished  as  in  section  three: 
And  provided,  that  any  person  shall  have  the 
right  to  make  wine  for  his  or  her  own  nse  from 
grapes  or  other  fruits.  The  inspector  appointed 
by  the  state  board  of  control,  as  herein  provided, 
shall  have  the  right  to  enter  and  examine,  at 
any  and  all  times  not  forbidden  by  the  United 
States  laws,  any  distillery,  brewery  or  place 
where  liquors  containing  alcohol  are  manufacture 
ed  within  this  state.  Ajoy  manufacturer,  distiller 
or  brewer  who  may  refuse  to  allow  the  inspector 
to  enter  and  examine  his  place  of  business  and  its 
appurtenances  at  such  times  as  the  inspector  may 
deem  proper  shall  forfeit  his  permit  or  license. 

Sec.  16.  Every  dispenser  shall  keep  a  strict  ac- 
count of  all  liquors  received  by  him  from  the 
state  commissioner  In  a  book  kept  for  that  pur- 
pose, which  shall  be  subject  at  all  times  to  the 
inspection  of  the  circuit  solicitor,  any  peace  offi- 
cer or  grand  juror  of  the  county,  or  of  any  other 
citizen,  and  such  book  shall  show  the  amoimt 
and  kind  of  liquors  procured,  the  date  of  receipt 
and  amount  sold,  and  the  amount  on  hand  of  each 
kind  for  each  month.  Such  book  shaU  be  pro-^ 
duced  by  the  party  keeping  the^same,  to  be  used* 
as  evidence  on  trial  of  any  prosecution  against 
him  on  notice  duly  served  that  the  same  will  be 
required  as  evidence. 

Sec.  17.  The  payment  of  the  United  States  spe- 
cial tax  as  a  liquor  seller,  or  notice  of  any  kind 
in  any  place  of  resort,  or  in  any  store  or  shop  in- 
dicating that  alcoholic  liquors  are  there  sold,  icept 
or  given  away,  shaU  be  prima  facie  evidence 
that  the  person  or  persons  paying  said  tax  and 
the  parties  displaying  such  notices  are  acting  fa 
violation  of  this  act;  and  unless  said  person  or 
parties  are  selling  under  permit  as  prescribed  by 
this  act  they  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  for  a  term 
of  not  less  than  three  months  nor  more  than 
twelve  months.  Conviction  in  the  United  States 
courts  of  illicit  sales  of  liquor  shall  be  taken  as 
prima  facie  evidence  of  violation  of  the  provi- 
sions of  this  act,  and  any  distiller  or  manufac^ 
turer  of  liquors  containing  alcohol  so  convicted 
in  the  United  States  courts  shall,  by  reason  of 
such  conviction,  forfeit  the  permit  or  license 
granted  him  bv  the  state  board  of  control  in  addi- 
tion to  the  other  penalties  herein  provided. 

Sec.  18.  Lficensed  druggists  conducting  drug 
stores  and  manufacturers  of  proprietary  medi- 
cines are  hereby  authorized  to  purchase  of  dis- 
pensers of  the  counties  of  their  residence  intoxi* 
eating  liquors  (not  including  malt)  for  the  pur- 
pose of  compounding  medicines,  tinctures  and  ex- 
tracts that  cannot  be  used  as  a  beverage.     Tbs 
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duppenser  shall  not  charge  such  Qceosed  druggist 
mote  than  ten  per  cent,  net  profit  for  liquors  bo 
•old.  Such  purchaser  shall  keep  a  record  of  the 
OSes  to  which  the  same  are  devoted,  giving  the 
kind  and  quantity  so  used,  and  quarterly  they 
shall  make  and  file  with  the  county  auditor  and 
with  the  county  board  of  control  sworn  reports, 
giving  a  full  and  true  statemeut  of  the  quantity 
and  kinds  of  such  liquors  purchased  and  used, 
the  uses  to  which  the  same  have  been  devoted, 
and  giving  the  name  of  the  dispenser  from  whom 
the  same  was  purchased,  and  the  dates  and  quan- 
tities 80  purchased,  together  with  an  invoice  of 
each  kind  still  in  stock  and  kept  for  such  com- 
pomidings.  If  said  licensed  druggist  shall  sell, 
barter,  give  away  or  exchange  or  in  any  manner 
dispose  of  said  li9uor8  for  any  purpose  other  than 
aathorized  by  this  section,  he  shall  upon  convic- 
tion forfeit  his  license  and  be  liable  to  aU  penal- 
ties, prosecutions  and  proceedings  at  law  and  hi 
equity  provided  against  persons  selling  without 
permit,  and  upon  such  conviction  the  derk  of 
the  court  shaU,  within  ten  days  after  such  judg- 
ment or  order,  transmit  to  the  board  of  pharma- 
<aeatical  examiners  the  certified  record  thereof, 
apoo  receipt  of  which  the  said  board  shall  strike 
the  name  of  the  said  druggist  from  the  list  of 
pharmacists  and  revoke  his  certificate:  Provid- 
ed, that  nothing  herein  contained  shall  be  con- 
strued to  authorize  the  manufacture  or  sale  of 
any  preparation  or  compound,  under  any  name, 
^form  or  device,  which  mav  be  used  as  a  bever^ 
Mtge  which  is  intoxicating  m  its  character:  And 
*  caoTided*fnrther,  that  the  state  commissiox:«r  shall 
be  authorized  to  sell  to  manufacturing  chemists 
and  wholesale  druggists  alcohol  by  the  baiiel  at 
toet 

Sec.  19.  If  any  person  shall  make  any  false  or 
fictitious  signature  or  sign  any  name  other  than 
his  or  her  own  to  any  paper  required  to  be  signed 
by  this  act,  without  being  authorized  so  to  do,  or 
make  any  false  statement  in  any  paper,  request 
or  application  signed  to  procure  liquors  under  this 
act,  the  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  more  than  twenty- 
five  dollars,  or  be  imprisoned  not  more  than 
thirty  days. 

Sec.  20.  If  any  dispenser,  or  his  derk,  shall 
make  false  oath  touchmg  any  matter  required  to 
be  sworn  to  under  the  provisions  of  this  act,  the 
person  so  offending  shall,  upon  conviction,  be  pun- 
ished as  provided  by  law  for  perjury.  If  any 
county  dispenser  shall  purchase  or  procure  any 
intoxicating  liquors  from  other  person  than  the 
state  conmiissioner,  or  make  any  false  return  to 
the  county  auditor,  or  use  any  request  for  liquors 
for  more  than  one  sale,  in  any  such  case  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  mxm 
conviction,  be  punished  by  a  fine  of  five  hundred 
dollars   or  six  months'  imprisonment 

Sec  21.  Every  nerson  who  shall  directiy  or 
indirectly  keep  or  maintain  by  himself,  or  by 
associating  or  combining  with  others,  or  who 
shall  in  any  manner  aid,  assist  or  abet  m  keeping 
or  maintaining  any  club  room  or  other  place  in 
which  any  intoxicating  liquors  are  received  or 
kept  for  use,  barter  or  sale  as  a  beverage,  or  for 
distribution  or  division  among  the  members  of 
any  club  or  aasociation  by  any  means  whatever. 
and  every  person  who  shall  receive,  barter,  sell. 
assist  or  abet  another  in  receiving,  bartering  or 
selling,  any  alcoholic  liquors  so  received  or  kept 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment 
for  a  term  of  not  less  than  three  months  nor 
more  than  twelve  months:  Provided,  that  the 
state  boaid  of  control  shall  have  the  power,  unon 
a  proper  showing  and  under  such  rules  as  they 
may  adopt,  to  exempt  hotels  where  tourists  or 
health  seekers  resort  from  being  considered  nui- 
aanoee  or  as  violating  this  act  by  reason  of  any 
manager  of  such  hotels  dispensing  liquors  bought 
from  the  disiiensary,  by  the  bottle,  either  night 
<or  day,  but  before  any  such  exemption  shall  be 


granted  the  state  board  of  control  shall  reqnhre 
the  manager  of  audi  hotd  to  gfre  a  good  and 
Buffident  bond,  in  the  penal  sum  of  three  thoo- 
aand  dollars,  conditioned  for  the  observanoe  of 
all  the  rules,  regulations  and  restrictions  prescrib- 
ed and  imposed  by  the  said  board  and  with  all  the 
requirements  of  this  act  and  it  shall  be  lawful 
for  any  constable  or  officer  thus  employed  under 
this  act  to  enter  such  hotel  and  search  it  at  any 
time,  day  or  night  without  a  warrant  for  contia-m 
band  liquors.  k* 

*  Sec.  22.  All  places  where  alcoholic  liquors  are* 
sold,  bartered  or  given  away  in  violation  of  this 
act  or  where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  alcoholic  liquors  as  a  bev- 
erage, or  where  alcoholic  liquors  are  kept  for  sale, 
barter  or  delivery  in  violation  of  this  act  are  here- 
by dedared  to  be  common  nuisances,  and  any  per- 
son may  go  before  any  trial  justice  in  the  county 
and  swear  out  an  arrest  warrant  on  personal 
knowledge  or  on  information  and  belief,  charging 
said  nuisance,  giving  the  names  of  witnesses 
against  the  keeper  or  manager  of  such  place  and 
his  aids  and  assistants,  if  any,  and  such  trial  jus- 
tice shall  direct  such  arrest  warrant  either  to  the 
sheriff  of  the  county  or  to  any  spedal  constable, 
commanding  said  defendant  to  be  arrested  and 
brought  before  him  to  be  dealt  with  according 
to  law,  and  at  the  same  time  shaU  issue  a  search 
warrant  hi  which  the  premises  hi  question  shall 
be  particularly  described,  commanding  such  sher- 
iff or  constable  to  thoroughly  search  the  premises 
in  question  and  to  seize  all  alcoholic  liquors  found 
thereon,  and  dispose  of  them  as  provided  in  sec- 
tion 33,  and  to  seize  all  vessels,  bar  fixtures, 
screens,  bottles,  ^^lasses  and  appurtenances  appar> 
ently  used  or  smtable  for  use  m  retailing  liquors, 
to  make  a  complete  inventorp'  thereof,  and  de- 
posit the  same  with  the  sheriflP.  That  under  the 
arrest  warrant  the  defendant  shall  be  arrested 
and  brought  before  such  trial  justice,  and  the 
case  shall  be  disposed  of  as  in  case  of  other 
crimes  beyond  his  jurisdiction,  except  that  when 
he  commits  or  binds  over  the  parties  for  trial  to 
the  next  term  of  court  of  general  sesswns  for 
the  county,  he  shall  make  out  evenr  paper  in 
the  case  in  duplicate  and  file  one  with  the  derk 
of  the  court  of  the  county,  and  immedlatdy 
transmit  the  other  to  the  solidtor  of  the  circuit, 
whereupon  said  solidtor  shall  at  once  apply  to 
the  circuit  judge  at  chambers  within  that  drcuit 
for  an  order  restraining  the  defendants,  their 
servants  or  agents,  from  keeping,  receiving,  bar- 
tering, selling  or  giving  away  any  alcoholic  liq- 
uors until  the  further  order  of  the  court  Su(± 
circuit  judge  is  hereby  authorized,  empowered 
and  required  to  grant  the  said  restraining  order 
without  requiring  a  bond  or  undertaking  upon  the 
hearing  or  receipt  by  him  of  said  papers  from  the 
court  of  the  said  trial  justice  by  the  hands  of  the 
solicitor;  and  any  violation  of  said  restraining 
order  before  the  trial  of  the  caae  shall  be  deemed 
a  contempt  of  court  and  punished  as  such  by  said 
judge  or  court  or  any  other  circuit  judge,  as  for 
the  violation  of  an  order  of  injunction.  Upon 
conviction  of  said  defendants  of  maintaining  said 
nnisance  at  the  trial,  they  or  any  of  them  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable 
by  imprisonment  in  the  state  penitentiary  for  a 
term  of  not  less  than  three  months,  or  a  fine  of 
not  less  than  two  hundred  dollars,  or  by  both,  hi 
the  discretion  of  the  court,  and  the  restraining 
order  shall  be  made  perpetual.  The  articles  cov- 
ered by  the  inventory,  which  were  retained  by^ 
the  sheriff,  shall  be  forfeited  to  the  state  and  soldS 
and  the  net  proceeds  sent  to  the  state  •commis-^ 
sioner,  and  the  sheriff  shall  fortiiwith  proceed  to 
dispose  of  the  alcoholic  liquors  covered  by  said 
inventory  as  provided  for  in  this  act  as  when 
other  liquors  are  seized.  The  finding  of  such 
alcoholic  liquors  on  such  premises,  with  satisfac- 
tory evidence  that  the  same  was  being  disposed 
of  contrary  to  this  act  shall  be  prima  facie  evi- 
dence of  the  nuisance  complained  of.  Liquors 
seized  as  hereinbefore  provided,  and  the  vessels 
containing  them,  shall  not  be  taken  from  the  cus- 
tody of  the  officers  in  possession  of  the  same  bj 
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any  writ  of  repleyin  or  other  process  while  the 
proceedings  herein  provided  are  pending.  No  suit 
shall  lie  for  damages  alleged  to  arise  by  seizure 
and  detention  of  liquors  under  this  act  Any 
person  yiolating  the  terms  of  any  restraining  or- 
der granted  in  such  proceedings  shall  be  pun- 
ished for  contempt  by  a  fine  of  not  less  than  two 
hundred  dollars  nor  more  than  one  thousand  dol- 
lars, and  by  imprisonment  in  the  state  peniten- 
tiary not  less  than  ninety  days  nor  more  than 
one  year.  In  contempt  proceedings  arising  out 
of  the  violation  of  any  injunction  granted  under 
the  provisions  of  this  act,  the  court,  or,  in  vaca- 
tion, the  judge  thereof,  shall  have  power  to  try 
summarily  and  punish  the  party  or  parties  guilty, 
as  required  by  law.  The  affidavits  upon  which 
the  attachment  for  contempt  issues  shall  make  a 
prima  facie  case  for  the  state.  The  accused  may 
plead  in  the  same  manner  as  to  an  indictment  in 
so  far  as  the  same  is  applicable.  Evidence  may  be 
oral  or  in  the  form  of  affidavits,  or  both.  The  de- 
fendant shall  not  necessarily  be  discharged  upon 
his  denial  of  the  fact  stated  in  the  moving  papers. 
The  clerk  of  the  court  shall,  upon  the  applica- 
tion of  either  party,  Issue  subpoenas  for  wit- 
nesses and  except  as  above  set  forth  the  prac- 
tice in  such  contempt  proceedings  shall  conform 
as  nearly  as  may  to  the  practice  hi  the  court  of 
common  pleas.  That  when  any  solicitor  neg- 
lects or  refuses  to  perform  any  duty  or  to  tike 
any  steps  required  of  him  by  any  of  the  provi- 
sions of  the  preceding  section  or  by  any  of  the 
provisions  of  this  act,  the  attorney-general,  on  his 
own  motion,  or  by  the  request  of  the  governor, 
shall  in  pereon  or  by  his  assistant  proceed  to  the 
locality  and  perform  such  neglected  du+y  and  take 
such  steps  as  are  necessary  in  the  place  instead 
of  such  solicitor,  and  at  his  discretion  to  cause  a 
prosecution  to  be  instituted,  not  only  in  the  mat- 
ter so  neglected,  but  also  a  prosecution  against 
the  solicitor  for  malfeasance  or  misfeasance  in 
office  or  for  official  misconduct  or  for  other  char- 
ges justified  by  facts  and  to  pursue  the  prosecu- 
tion to  the  extent  of  a  conviction  and  dismissal 
from  office  of  any  such  solicitor.  And  in  such 
event  the  attorney-general  shall  be.  and  is  hereby, 
authorized  and  empowered  to  appomt  one  or  more 
additional  assistants,  who  shall  each  have  while 
actually  employed  the  same  compensation,  to  be 
paid  from  the  litigation  fond  of  the  attorney- 
general. 

Sec.  23.  The  state  commissioner,  under  rules 
and  regulations  provided  by  the  state  board  of 
S  control,  may  enter  into  contracts  with  respon- 
•  sible* grape-growers  in  this  state  for  the  sale 
of  domestic  wines  through  the  dispensary,  so 
as  to  encourage  grape-growing  in  this  state,  and 
in  furtherance  of  this  object  not  more  than  ten 
per  cent  profit  to  the  dispensary  over  the  ex- 
penses of  bottling,  labeling,  freighting,  etc., 
shall  be  charged  for  the  handling  of  such  wines. 
The  manager  of  every  registered  distillery  of  liq- 
uor in  this  state  shall  report  quarterly  to  the 
state  commissioner,  showing  the  number  of 
gallons  of  each  kind  of  liquor  on  hand,  manu- 
factured or  disposed  of  during  the  quarter;  and 
if  the  said  report  fail  to  correspond  with  the  re- 
turn of  said  distiller  to  the  United  States  inter- 
nal revenue  collector  of  this  state,  or  it  is  shown 
that  said  manager  has  disposed  of  liquor  con- 
trary to  this  act,  said  distillery  shall  be  deemed 
to  be  a  common  nuisance,  and  the  said  manager 
and  his  aides  and  assistants  and  the  premises 
shall  be  proceeded  against  as  in  this  act  pro- 
vided as  to  pla-ces  where  liquors  are  sold  con- 
trary to  this  act. 

Sec.  24,  In  all  places  where  liquors  are  unlaw- 
fully kept  or  stored,  the  same  not  being  in  an 
open  house  or  exposed  to  view,  and  a  search  be- 
ing necessary,  upon  affidavit  to  that  effect,  or 
on  information  and  belief  that  con  tni  band 
liquor  is  in  such  place,  a  search  warrant  may  be 
issued  by  a  justice,  judge  or  trial  justice,  or 
mayor  or  intendant  of  a  city  or  town,  to  whom 
application  is  made,  empowering  a  constable, 
or  any  person  who  may  be  deputized,  to  enter 
the  said  place  by  daytime  or  in  the  night-time 


and  to  search  and  examine  the  said  premises  for 
the  purpose  of  seizing  the  said  contraband  lia- 
Qors  therein  concealed,  kept  or  stored,  which 
said  liquor  when  so  seized  shall  be  disposed  of 
as  hereinafter  provided. 

Sec.  25.  That  any  of  the  liquors  set  forth  In 
section  one  (1)  of  this  act,  which  are  contra- 
band, may  be  seized  and  taken  withont  warrant 
by  any  state  constable,  sheriff  or  policeman, 
while  in  transit  or  after  arrival,  whether  in  pos- 
session of  a  common  carrier,  depot  agent,  ex- 
press agent  private  person,  firm,  corporation  or 
association,  and  reported  to  the  state  commis- 
sioner at  once,  who  shall  dispose  of  the  same  as 
hereinafter  provided:  Provided,  that  liqnora 
purchased  outside  the  state,  owned  and  convey- 
ed as  personal  baggage,  shall  be  exempt  tronk 
seizure  when  the  quantity  does  not  exceed  one 
gallon. 

Sec.  26.  That  the  possession  of  said  Dlicit 
liquora  Is  hereby  prohibited  and  declared  unlaw- 
ful, and  any  obligation,  note  of  indebtedness^ 
contracted  in  their  sale  or  transportation  is  de- 
clared to  be  absolutely  null  and  void*  nor  shall 
any  action  or  suit  for  the  recovery  of  the  sune 
be  entertained  in  any  court  in  this  state. 

Sec.  27.  That  the  proceeding  against  Uqnor 
so  illegally  kept  stored,  sold,  delivered,  trans- 
ported or  being  transported  shall  be  considered 
a  proceeding  in  rem,  unless  otherwise  herein 

Provided,  elsewhere  than  at  his  or  her  resi- 
ence.  od 

*Sec.  28.  That  the  carriage,  transportation,* 
possession,  removal,  sale,  deliverr  or  acceptance 
of  any  of  the  said  liquors  or  liquids  in  any  pack- 
age, cask,  jug,  box  or  other  package,  nnder  any 
other  than  the  proper  name  or  brand  known  to 
the  trade  as  designating  the  kind  and  quality  of 
the  contents  of  the  casks,  packages  or  boxes 
containing  the  same,  or  the  causing  of  such  car- 
riage, transportation,  possession,  removal,  sale» 
delivery  or  acceptance,  shall  work  the  forfei- 
ture of  said  liquors  or  liquids  and  casks  or  pack- 
ages, and  the  person  or  persons  so  offending, 
knowingly,  be  subject  to  pay  a  fine  of  not  lesa 
than  one  hundred  dollars  nor  more  than  five- 
hundred  dollars,  or  imprisonment  for  the  term, 
of  not  less  than  six  months  nor  more  than  one 
year,  and  the  wrongful  name,  address,  mark, 
stamp  or  style  on  such  liquor  when  seized  shall' 
be  considered  evidence  prima  fncie  of  guilt 
The  books  and  way  bills  of  the  common  carrier 
may  be  examined  to  trace  said  liquor  to  the 
shipper,  who  shall  be  liable,  npon  conviction.  In. 
a  like  penalty. 

Sec.  29.  That  all  constables,  deputy  constat 
hies,  sheriffs,  trial  justice  or  municipal  police- 
men shall  have  the  right  power  and  anthoritTv 
and  it  shall  be  their  duty,  whenever  they  are  in- 
formed or  suspect  that  any  such  suspidous- 
package  in  possession  of  a  common  carrier  eon- 
tains  alcoholic  liquors  or  liquids,  to  detain  the- 
same  for  examination  for  the  term  of  twenty- 
four  hours  without  any  warrant  or  process, 
whatever.  Any  constable,  deputy  constable. 
sheriff  or  trial  justice  who  shall  neglect  or  re- 
fuse to  perform  the  duties  required  oy  this  act 
shall  be  subject  to  suspension  by  the  governor. 
Any  sheriff  or  trial  justice  seizing  any  alcoholic 
liquors  or  liquids,  as  required  by  this  section 
shall  be  paid  one-half  the  value  of  such  llqnor 
or  liquids  so  soon  as  the  same  shall  have  been 
received  at  the  state  dispensary,  approved  and 
disposed  of  according  to  law. 

Sec.  30.  That  any  interference  hr  any  person 
with,  obstruction  or  resistance  of,  or  abnslTe 
language  to,  any  officer  or  person  in  the  dis- 
charge of  the  duties  herein  enjoined,  or  the  nse 
of  abusive  language  by  any  such  ofacer  or  per- 
son to  any  other  person  or  persons,  shall  be 
deemed  a  misdemeanor,  and  the  person  or  per- 
sons so  offending  shall,  upon  conviction,  be  pnn- 
ished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  or  im- 
prisoned for  a  term  of  not  less  than  three 
months  nor  more  than  twelve  months. 

Sec.  31.  In  all  cases  of  seizure  of  any  goodab  . 
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or  merchandise  hereafter  or  heretofore 
made  as  being  subject  to  forfeiture  under  any 
provision  of  this  act  or  the  former  act,  which, 
m  the  opinion  of  the  ofiicer  or  person  malcing 
the  seizure,  are  of  the  appraised  value  of  fifty 
dollars  or  more,  the  said  officer  or  person  shall 
proceed  as  follows:  First.  He  shall  cause  a  list 
containing  a  particular  description  of  the  goods, 
wares  or  merchandise  seized  to  be  prei>ared  in 
,'^ duplicate  and  an  appraisement  thereof  to  be 
^made^by  three  sworn  appraisers  to  be  selected 
by  him.  who  shall  be  respectable  and  disinter- 
ested citizens  of  the  state  of  South  Carolina  re- 
siding within  the  county  wherein  the  seizure 
was  made.  Said  list  and  appraisement  shall 
be  properly  attested  by  the  said  officer  or  person 
and  the  said  appraisers,  for  which  service  each 
of  the  said  appraisers  shall  be  allowed  the  sum 
of  one  dollar  per  day,  not  exceeding  five  days,  to 
be  paid  by  the  state  commissioner.  Second. 
If  the  said  goods  are  believed  by  the  officer  mak- 
ing  the  seizure  to  be  of  less  value  than  fifty 
dollars,  no  appraisement  shall  be  made.  The 
said  officer  or  person  shall  proceed  to  publish  a 
notice  for  three  weeks  in  writing,  at  three  pla- 
ces in  the  county  where  the  seizure  was  made, 
describing  the  articles  and  stating  the  time  and 
place  and  cause  of  their  seizure,  and  requiring 
any  person  claiming  them  to  appear  and  make 
such  claim  within  thirty  days  from  the  date  of 
the  first  publication  of  such  notice.  Third.  Any 
person  claiming  the  liquors  so  seized  as  contra- 
band and  the  vessels  containing  the  same, 
within  the  time  specified  in  the  notice,  may  file 
with  the  state  commissioner  a  claim  stating  his 
interest  in  the  articles  seized,  and  may  execute 
a  bond  to  the  state  commissioner  in  the  penal 
sum  of  five  hundred  dollars,  with  sureties,  to  be 
approved  by  the  said  state  commissioner,  con- 
ditioned that  in  the  case  of  condemnation  of  the 
articles  so  seized  the  obligors  shall  pay  all  the 
costs  and  expenses  of  the  proceedings  to  obtain 
such  condemnation;  and  upon  the  delivery  of 
such  bonds  to  the  state  commissioner  he  shall 
transmit  the  same  with  the  duplicate  list  or  de- 
scription of  the  goods  seized  to  the  solicitor  of 
the  circuit  in  which  such  seizure  was  made  and 
the  said  solicitor  shall  prosecute  the  case  to  se- 
cure the  forfeiture  of  said  contraband  liquors 
■or  liquids  in  the  court  having  jurisdiction. 
Fourth.  If  no  claim  is  interposed  and  no  bond 
given  within  the  time  above  specified,  such  liq- 
uors shall  be  forfeited  without  further  proceed- 
ings, and  the  state  commissioner  shall  have  the 
said  liquors  tested  by  the  state  chemist,  and  if 
pure  shall  sell  the  same  through  the  state  dis- 
pensary AS  thouffh  purchased  by  him.  If  not 
pure,  he  shall  sell  the  same  beyond  the  state  and 
deposit  the  proceeds  to  the  credit  of  the  state 
commission:  Provided,  that  in  seizures  in  quan- 
tities less  in  value  than  fifty  dollars  of  such  il- 
licit liquor  or  liquors,  the  same  may  be  adver- 
tised with  other  quantities  at  Columbia  by  the 
state  commissioner  and  disposed  of  as  hereinbe- 
fore provided:  Provided,  further,  that  the  claim- 
ants of  such  liquors  may  give  bond  in  one  hun- 
dred dollars  as  when  the  value  is  fifty  dollars  or 
over,  and  shall  bear  the  burden  of  showing  be- 
fore a  trial  justice  that  he  has  complied  with 
the  law  and  that  the  liquor  is  not  liable  to  sei- 
Kure. 

Sec.  32.  That  aU  fermented,  distilled  or  other 
liquors  or  liquids  containing  alcohol,  transport- 
ed into  this  state  or  remaining  herein  for  use, 
2.«nle.  consumi)tion,  storage  or  other  disposition, 
•  phall,  upon  introduction  and  •arrival  in  this 
state,  be  subject  to  the  operation  and  effect  of 
this  law  to  the  same  extent  and  in  the  same 
manner  as  though  such  liquors  or  liquids  had 
been  prodncod  in  this  state. 

Sec.  33.  That  no  person,  except  as  provided  in 
this  act,  shall  bring  into  this  state  or  transport 
from  place  to  place  within  this  state,  by  wagon, 
cart,  or  other  vehicle,  or  by  any  other  means  or 
mode  of  carriage,  any  liquor  or  liquids  contain- 
ing alcohol,  under  a  penalty  of  one  hundred  dol- 
lars or  imprisonment  for  thirty  days  for  each 


offense,  upon  conviction  thereof,  as  for  a  mis- 
demeanor. Any  servant,  agent  or  employee  of 
any  persons,  corporations  or  associations,  doing 
business  in  this  state  as  common  carrier,  or  any 
person  whatever  (except  an  officer  seizing  or  ex- 
amining the  same),  who  shall  remove  any  intox- 
icating liquors  from  any  railroad  car,  vessel  or 
other  vehicle  of  transportation  at  any  place 
other  than  the  usual  and  established  stations, 
wharves,  depots  or  places  of  business  of  such 
common  carriers  within  some  incorporated  dty 
or  town  where  there  is  a  dispensary,  or  who 
shall  aid  in  or  consent  to  such  removal,  or  at- 
tempt to  remove,  shall  upon  conviction  be  sen- 
tenced to  pay  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or 
imprisonment  for  a  term  of  not  less  than  three 
months  nor  more  than  twelve  months:  Provid- 
ed, that  said  penalty  shall  not  apply  to  any  liq- 
uor in  transit  when  changed  from  car  to  car  to 
facilitate  transportation  across  the  state:  Pro- 
vided, that  this  section  does  not  apply  to  liquors 
purchased  from  a  dispensary  and  bearing  the 
proper  label  or  certificate.  All  liquors  in  this 
state,  except  dispensary  liquors  and  those  pass- 
ing through  this  state,  consigned  to  points  be- 
yond this  state,  shall  be  deemed  contraband,  and 
may  be  seized  in  transit  without  warrant.  And 
any  steamboat  sailing  vessel,  railroad,  express 
company  or  other  common  carrier  transporting 
or  bringing  into  this  state  for  sale  or  use  there- 
in, except  by  the  dispensary,  shall  suffer  a  pen- 
alty of  five  hundred  dollars  and  costs  for  each 
offense,  to  be  recovered  by  the  solicitor  of  the 
circuit,  or  the  attorney-general,  by  an  action 
brought  therefor  in  any  court  of  competent  ju- 
risdiction. The  state  constable,  sheriff,  munici- 
pal police  or  any  lawful  constable  may  enter 
any  railroad  car,  or  express  car,  or  depot,  or 
steamboat,  or  other  veesd,  without  warrant 
and  make  search  for  such  contraband  liauors, 
and  may  examine  the  waybills  and  freight  books 
of  said  conunon  carriers,  and  any  one  interfer- 
ing with  or  resisting  such  officer  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  or  im- 
prisonment for  a  term  of  not  less  than  three 
months  nor  more  than  twelve  months. 

Sec  84.  That  any  person  detected  openly  or  in 
the  act  of  violating  any  of  the  provisions  of  this 
act  shall  be  liable  to  arrest  without  warrant: 
Provided,  a  warrant  shall  be  procured  within  a 
reasonable  time  thereafter. 

Sec  35.  That  violations  of  any  of  the  sec-J 
tions  of  this  act  whert^unishment  upon  convic-* 
tion  is  not  especially  provided  for,  the  person 
or  persons  or  corporations  so  convictea  shall 
be  punished  in  the  discretion  of  Uie  court  trying 
the  same.  All  alcoholic  liquors  other  than  do- 
mestic wine,  and  in  quantity  more  than  five 
gallons,  which  do  not  have  on  the  packages  in 
which  they  are  contained  the  label  and  certifi- 
cates going  to  show  that  they  have  been  pur- 
chased from  a  state  officer  authorized  to  seU 
them  are  hereby  declared  contraband,  and  on 
seizure  will  be  forfeited  to  the  state  as  provided 
in  section  31:  Provided,  that  this  section  shall 
not  apply  to  liquor  held  by  the  owners  of  regis- 
tered stills.  Persons  having  more  than  five 
gallons  of  liquor  which  they  wish  to  keep  for 
their  own  use  may  throw  the  protection  of  the 
law  around  the  same  by  furnishing  an  inven- 
tory of  the  quantity  and  kinds  to  the  state  com- 
missioner and  applying  for  certificates  to  affix 
thereto.  After  sixty  days  from  the  approval 
of  this  act  any  liquor  found  in  the  state  not 
having  such  certificates  may  be  seized  and  con- 
fiscated. Persons  having  more  than  they  wish 
to  use  may  obtain  certificates  to  ship  beyond  the 
limits  of  the  stnte.  Any  persons  affixing  or 
causing  to  be  affixed  to  any  package  contain- 
ing alcoholic  liquor  any  imitation  stamp  or  oth- 
er printed  or  engraved  label  or  device  than  those 
furnished  by  the  state  commissioner  shall,  for 
each  offense,  be  liable  to  a  penalty  of  ten  days' 
imprisonment  or  twenty-five  dollars  fine. 

Sec.  36.  Every  person   who  dispossesses  or 
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rescues  fram  a  constable  or  other  officer,  or  at- 
tempts so  to  do,  any  alcoholic  llqnor  taken  or  de- 
tained by  such  officer  charged  with  the  enforce- 
ment of  this  law,  shall,  upon  conyictlon,  be  im- 
prisoned not  less  than  three  months  nor  more 
than  twelye  months,  or  pay  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars. 

Sec.  37.  Any  person  handling  contraband  liq- 
uor in  the  night  time,  or  delivering  the  same, 
shall  be  guilty  of  a  misdemeaxior,  and  on  convic- 
tion shall  be  punished  by  imprisonment  for  not 
less  than  three  months,  nor  more  than  twelve 
months*  or  by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars. 

Sec.  38.  Any  wagon,  cart,  boat  or  other  con- 
veyance transporting  liquors  at  night,  other 
than  regular  passenger  or  freight  steamers  and 
railway  cars,  shall  be  liable  to  seizure  and  con- 
fiscation, and  to  that  end  the  officer  snail  cause 
the  same  to  be  duly  advertised  and  sold  and  the 
proceeds  sent  to  the  state  commissioner. 

Sec.  39.  Every  dispenser  when  he  sells  a 
package  containing  liquor  shall  put  a  cross- 
mark  in  ink  on  the  label  or  certificate  thereon, 
extending  from  the  top  to  the  bottom  and  from 
side  to  side.  When  any  liquor  is  seized  be- 
cause it  has  not  the  necessary  certificates  and 
labels  required  by  this  act,  the  burden  of  proof 
shall  be  upon  the  claimant  of  said  spirits  to 
show  that  no  fraud  has  been  committed  and 
S  that  the  whiskey  is  not  contraband. 
•  •  Sec.  40.  That  any  railroad,  steamboat,  ex- 
press company,  or  other  common  carrier,  shall 
mcur  a  penalty  of  treble  the  invoice  price  of  any 
alcoholic  liquors  lost  or  stolen  in  transit  to  or 
from  the  dispensary,  whether  shipped  as  re- 
leased or  not,  such  penalty  to  be  recovered  by 
action  in  any  court  of  competent  jurisdiction. 

Sec.  41.  That  it  shall  be  unlawful  for  any 
person  to  take  or  to  solicit  orders,  or  to  receive 
money  from  other  persons,  for  the  purchase  or 
shipment  of  any  alcoholic  liquors  for  or  to  such 
other  persons  in  this  state,  except  for  liquors  to 
be  purchased  and  shipped  from  the  dispensary, 
and  any  person  violatmg  this  section,  upon  con- 
viction, snail  be  deemed  guilty  of  a  misdemean- 
or, and  shall  be  punished  by  imprisonment  for 
a  term  of  not  less  than  three  months  nor  more 
than  twelve  months,  or  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  five  hun- 
dred dollars. 

Sec.  42.  It  shall  be  the  duty  of  sheriffs,  dep- 
uty sheriffs  and  constables  having  notice  of  the 
violation  of  any  of  the  provisions  of  this  act  to 
notify  the  circuit  solicitor  of  the  fact  of  such 
violation,  and  to  furnish  him  the  names  of  any 
witness  within  their  knowledge  by  whom  such 
violation  can  be  proven.  If  any  such  officer  or 
solicitor  shall  willfully  fail  to  comply  with  the 
provisions  of  this  section,  he  shall,  upon  convic- 
tion, be  fined  in  a  sum  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  and 
such  conviction  shall  work  a  forfeiture  of  the 
office  held  by  such  person,  and  the  court  before 
whom  such  conviction  is  had  shall,  in  addition 
to  the  imposition  of  the  fine  aforesaid,  order 
and  adjudjjp  the  forfeiture  of  bis  said  office. 

Sec.  43.  The  governor  shall  have  authority  to 
appoint  one  or  more  state  constables,  at  a  salary 
of  two  dollars  per  day  when  on  duty,  and  two 
chief  constables,  at  three  dollars  each  per  day 
and  expenses,  to  see  that  this  act  is  enforced, 
the  same  to  be  charged  to  the  expense  account 
of  the  state  commissioner,  except  as  otherwise 
provided  in  this  act.  . 

Sec.  44.  Thnt  chapter  I,  title  VII.  of  tlfe  Code 
of  Civil  Procedure  of  this  state. entitled  "Of  Pro- 
visional Remedies  in  Civil  Actions,"  shall  not  ap- 
ply to  any  officer  or  person  having  duties  to  per- 
form under  tljis  act.  and  in  no  case  shall  an 
action  lie  against  any  such  officer  or  person  for 
damages  to  person  or  property  as  provided  in 
said  chapter. 

Sec.  45.  That  when  any  bill  of  indictment 
shall  have  been  given  out  by  any  solicitor  or  by 
the  attorney-general   or   an   assistant   attorney- 


general  to  any  grand  Jnry  In  any  connty  of  Ifcia 
state  at  any  term  of  the  conrt  of  general  ses- 
sions therem  charging  any  person  or  persons 
with  any  violation  of  any  ox  the  provisions  of 
the  statutes  of  this  state  relating  to  spirituous, 
alcoholic,  malt  or  intoxicating  liquors,  such 
grand  jury  shall  in  the  opinion  of  such  prosecut- 
ing officer,  from  prejudice,  caprice,  undue  infiu-^ 
ence  or  improper  cause,  refuse  to  find  a  true  billoo 
thereon,  it  shall  be  then  and  there^competent  for* 
such  i)rosecuting  officer  to  move  for,  and  for  the 
presiding  judge  to  grant  at  his  discretion,  a 
change  of  venue  and  place  of  hearing  and  trial 
at  such  stage  of  the  proceedings  when  such  judge 
is  satisfied  with  the  showing  of  such  prosecuting 
officer,  to  be  made  on  the  minutes  of  the  court 
or  upon  affidavit,  that  a  fair  and  impartial  con- 
sideration cannot  be  had  before  such  grand  jury. 

Sec.  46.  That  whenever  in  this  act  it  is  pro- 
vided that  process  shall  issue  upon  an  affidavit 
based  on  information  and  belief,  the  affidavit 
shall  contain  a  statement  setting  forth  the  sour- 
ces of  information,  the  facts  and  crounds  of  be- 
lief upon  which  the  affiant  bases  his  belief: 
Provided,  that  it  shall  not  be  necessary  to  set 
forth  the  sources  of  information,  the  facts  and 
grounds  of  belief  in  the  affidavit  upon  which  a 
warrant  of  arrest  shall  issue,  but  It  shall  only 
be  necessary  in  cases  of  seardi  warrants. 

Sec.  47.  That  this  act  shall  be  a  public  act, 
and  shall  go  into  effect  immediately  upon  its  ap- 
proval by  the  governor,  and  that  all  acta  or 
parts  of  acts  inconsistent  with  this  act  bc^  and 
are  hereby,  repealed. 

Approved  January  2d,  A.  D.  1895. 


a66  u.  s.  im 

JONES  T.  BRBI. 

(February  1,  1807.) 

No.  621. 

Constitutional  Law— Fourtbbntr  Ahbrdmsnt 

— Protection  of  Highways— Pouce  Powbr. 

1.  Comp.  Laws  Utah,  S  2067,  making  any  one 
who  drives  a  herd  of  horses,  mules,  asses,  cat- 
tle, sheep,  goats,  or  swine  over  a  public  nigh- 
way  constructed  on  a  hillside  liable  for  dam- 
ages by  such  animals  in  destroying  the  banks, 
or  rolling  rocks  into  the  highway,  does  not  deny 
to  such  person  the  equal  protection  of  the  laws. 

2.  Nor  is  the  statute  unconstitutional  on  the 
ground  that  it  deprives  the  persons  to  which 
It  applies  of  property  without  due  process  of 
law. 

3.  Such  a  statute  is  within  the  police  power 
of  the  state,  as  a  reasonable  regulation  inci- 
dent to  its  right  to  establish  and  maintain 
highways. 

In  Error  to  the  Supreme  Court  of  the  State,^ 
of  Utah.  8 

*  This  action  waa  originally  instituted  In*' 
June,  1893,  before  a  Justice  of  the  peace  in 
the  then  territory  of  Utah,  to  recover  the 
ffum  of  $10  for  damages  alleged  to  have  re- 
sulted from  destroying  the  banks  on  the 
side  of,  and  from  rolling  rocks  Into  and  up- 
on, a  public  highway  situated  on  a  hillside,^ 
caused  by  a  band  of  sheep  owned  by  the  de- 
fendant, while  being  driven  upon  such  high- 
way. 

The  supreme  court  of  the  territory,  on  re- 
view of  the  Judgment  of  a  district  court  in 
favor  of  the  defendant,  held  that  the  stat- 
ute upon  which  the  cause  of  action  waa 
founded  was  valid,  adjudged  that  the  peti* 
tlon  stated  a  cause  of  action,  and  remanded 
the  cause  to  the  district  court  11  Utah,  200, 
39  Pac.  825.    Subsequently  the  supreme  court 
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«f  the  state  afQnned  a  jndgment  of  the  dis- 
trict court,  which  had  been  entered  for  the 
■amount  claimed.  The  defendant  sued  out 
this  writ  of  error. 

F.  8.  Richards,  for  plaintiff  In  error.  P.  L. 
Williams,  for  defendant  in  error. 

Mr.  Justice  WHITB,  after  stating  the  case, 
-dellTered  the  opinion  of  the  court 

The  sole  question  presented  for  our  consld- 
•eratlon  is  whether  section  2087  of  the  Com- 
piled Laws  of  Utah  (rolume  1,  p.  743)  is  in 
conflict  with  the  constitution  of  the  United 
States.    The  section  reads  as  follows: 

"Sec.  2067.  Any  person  who  drives  a  herd 
^f  horses,  mules,  asses,  cattle,  sheep,  goats 
or  swine  oyer  a  public  highway,  where  such 
highway  is  constructed  on  a  hillside,  shall 
be  liable  for  all  damage  done  by  such  ani- 
mals In  destroying  the  banks  or  rolling  rocics 
into  or  upon  such  highway." 

Plaintiff  in  error  claims  that  the  law  in 
question  deprires  the  class  of  persons  men- 
tioned in  it  of  their  property  without  due  pro- 
cess of  law,  and  denies  to  them  the  equal 
protection  of  the  laws,  and  that,  consequent- 
^ly,  its  provisions  contravene  that  portion  of 
^the  first  section  of  the  fourteenth  amend- 
*  menCto  the  constitution  of  the  United  States, 
which  provides  that  "no  state  shall  deprive 
any  person  of  life,  liberty  or  property,  with- 
out due  process  of  law;  nor  deny  to  any 
person  within  its  Jmrlsdlctlon  the  equal  pro- 
tection of  the  laws."  The  denial  of  the  equal 
protection  of  the  laws  is  asserted  to  con- 
sist in  an  unjust  and  Illegal  discrimination 
against  persons  who  "drive  herds  of  horses, 
mules,  asses,  cattle,  sheep,  goats  or  swine 
over  a  public  highway,  where  such  highway 
Is  constructed  on  a  hillside,"  by  making  them 
liable  for  damage  done  by  them  in  using  the 
highway,  while  all  other  persons  are  permit- 
ted to  use  it  without  liability. 

We  premise  that  the  clause  of  the  four- 
teenth amendment  of  the  constitution  re- 
ferred to  was  undoubtedly  intended  to  pro- 
hibit an  arbitrary  deprivation  of  life  or  Ub- 
<erty,   or    arbitrary  spoliation    of    property. 
Barbier  v.  Connolly,  113  U.  S.  53,  5  Sup.  Ct 
371.    But  It  does  not  limit,  nor  was  it  de- 
•eigned  to  limit,  the  subjects  upon  which  the 
police  power  of  a  state  may  be  lawfully  ex- 
erted.    Railway  Co.  v.  Beckwith,  120  U.  S. 
«,  9  Sup.  Ct  207.    Embraced  within  the  po- 
lice powers  of  a  state  is  the  establishment, 
maintenance, and  control  of  public  highways. 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light 
A  Heat  Producing  &  ^lanurg  Co.,  115  U.  S. 
<iGU  6  Sup.  Ct  232.    The  legislation  in  ques- 
tion would  clearly  seem,  therefore,  to  come 
TTithln  the  narrowest  definition  of  the  police 
power,  and  be  properly  classed  as  a  reason- 
able regulation  incident  to  the  right  to  estab- 
lish and  maintain  such  highways.    The  stat« 
ute  is  analogous  in  principle  to  the  one  con- 
sidered in  the  case  of  Railway  Co.  v.  Math- 
ews (decided  at  this  term)  165  U.  &  1«  17 


Sup.  Ct  248»  wherein  K  was  held  that  a  law 
of  Missouri  was  valid  which  made  every 
railroad  corporation  owning  or  operating  a 
railroad  in  the  state  absolutely  responsible 
in  damages  for  the  property  of  any  person 
Injured  or  destroyed  by  fire  communicated 
by  its  locomotive  engines.  That  decision 
was  based  upon  the  right  of  a  state,  in  the 
exercise  of  Its  police  power,  to  classify  occu- 
pations with  relation  to  thehr  peculiar  liabili- 
ty to  cause  Injury  to  property,  from  the 
dangerous  nature  of  the  Implements  em- 
ployed in  the  business.  The  legislation  here» 
In  question  undoubtedly  proceeds  ux>on  thls^ 
theory.  The*statute  was  manifestly  not  de-* 
signed  to  impose  a  liability  upon  the  own- 
ers of  herds  for  damage  occasioned  by  the 
mere  passage  of  a  drove  of  animals  over  a 
hillside  road.  If  these  herds  were  kept  is 
the  road,  the  banks  would  not  be  caved,  or 
rocks  rolled  Into  the  traveled  way.  The 
damage  contemplated  must  therefore  be  oc- 
casioned by  animals  going  outside  the  beat- 
en roadway.  In  effect,  the  legislature  de- 
clared that  the  passage  of  droves  or  herds  of 
animals  over  a  hillside  highway  was  so 
likely,  if  great  precautions  were  not  observ- 
ed, to  result  In  damage  to  the  road,  that, 
where  this  damage  followed  such  driving, 
there  ought  to  be  no  controversy  over  the 
existence  or  nonexistence  of  negligence,  but 
that  there  should  be  an  absolute  legal  pre- 
sumption to  that  effect  resulting  ftom  the 
fact  of  having  driven  the  herd.  The  con- 
fusion of  thought  involved  in  the  reasoning 
of  the  plaintiff  in  error  not  only  results  from 
failing  to  consider  that  the  statute  simply 
creates  a  conclusive  presumption  of  negli- 
gence from  a  particular  state  of  facts,  but 
also  is  caused  by  treating  the  law  as  one  im- 
posing a  liability  on  the  owners  of  herds 
when  liability  does  not  also  exist  as  to  oth- 
ers. It  is  reasonable  to  infer  that  the  law- 
maker contemplated  that  if  only  a  few  ani- 
mals were  driven  over  a  road,  and  damage 
resulted  from  their  being  allowed  to  leave 
the  road  and  go  upon  the  sides,  so  as  to 
cause  injury,  that  there  would  be  no  prac- 
tical difficulty  in  establishing  the  want  of 
due  care  on  the  part  of  those  in  charge  of 
the  animals  driven,  and  therefore  there  was 
no  necessity,  in  such  case,  of  creating  a  con- 
clusive presumption  of  negligence,  while,  on 
the  other  hand,  the  driving  of  a  herd  might 
require  such  a  degree  of  care,  and  leave 
room  to  so  much  question  as  to  whether  due 
care  liad  been  taken,  that  where  damage  re- 
sulted the  conclusive  presumption  of  neglect 
should  be  entailed. 

It  was  obviously  the  province  of  the  state 
legislature  to  provide  the  nature  and  extent 
of  the  legal  presumption  to  be  deduced  from 
a  given  state  of  facts,  and  the  creation  by 
law  of  such  presumption  is,  after  all,  but  an 
illustration  of  the  power  to  classify.  When 
the  statute  is  properly  understood,  therefore, 
the  argument  of  the  plaintiff  in  error 
amounts  to  an  assertion  that  the  whole  8Ut|^ 
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•  Jcct  of  the  probative  force*to  arise  by  opera- 
tion of  law  from  any  specified  state  of  fact 
Is.  in  every  sense,  by  the  effect  of  the  four- 
teenth amendment,  removed  from  the  Juris- 
diction of  the  local  authorities. 

The  statute,  being  general  in  its  applica- 
tion, embracing  all  persons  under  substan- 
tially lilse  circumstances,andnot  being  an  ar- 
bitrary exercise  of  power,  does  not  deny  to 
tlie  defendant  the  equal  protection  of  the 
laws.  Lowe  v.  Kansas,  1G3  U.  S.  81,  88,  IG 
Sup.  Ct  1031;  Duncan  y.  Missouri,  152  U.  S. 
377,  14  Sup.  Ct  570.  So,  also,  as  the  stat- 
ute clearly  specifies  the  condition  under 
which  th€  presumption  of  neglect  arises,  and 
provides  for  the  ascertainment  of  liability 
by  judicial  proceedings,  there  is  no  founda- 
tion for  the  assertion  that  the  enforcement 
of  such  ascertained  liability  constitutes  a 
taking  of  property  without  due  process  of 
law.    Judgment  af^rmed. 


a«5  U.  S.  168) 

CLARKE  T.  McDADB  (three  cases). 

SAME  T.  MOTT  et  al  (two  cases). 

(January  25, 1897.) 

Not.  158,  159,  1C5,  160,  161. 

BupKEMs  Court— Jukisdiction—Wkit  or  Error 
— Fbderal  Question— Record. 

1.  An  order  by  one  of  the  Judges  of  a  superior 
court,  made  upon  the  return  to  a  writ  of  habeas 
corpus  granted  by  him,  dismissing  the  writ  and 
remanding  the  prisoner,  is  not  such  a  finad  Judg- 
ment or  decree  as  is  reviewable  by  the  federal 
sunreme  court  on  writ  of  error. 

2.  A  genera]  statement  that  the  Judgment  vio- 
lates  the  federal  constitution,  or  the  rights  of 
the  party  thereunder,  or  that  it  is  without  due 
process  of  law,  will  not  raise  a  federal  question, 
even  though  the  Judgment  be  a  final  one,  re- 
viewable by  the  federal  supreme  court  on  writ 
of  error,  under  Rev.  St.  U.  S.  S  709,  especially 
where  such  statement  appears  only  in  the  speci- 
fications of  error. 

3.  The  United  States  supreme  court  will  not 
review  on  error  the  proceeding  of  a  superior 
court,  where  the  record  contams  no  pleadings 
or  judgment,  but  merely  recites  the  bringing 
of  an  action  in  the  superior  court,  and  certain 
proceedings  therein,  resulting  in  adjudging  the 
defendant  an  insolvent,  and  the  allowance  of 
the  bill  of  exceptions  and  writ  of  error. 

Writs  of  Error  to  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  State  of 
California. 


Clara  Shortridge  Foltz  and  A.  C.  Searle,  for 

^plalntiflf  in  error. 

) 

'  •  Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court 

The  records  In  the  above  numbers,  158  and 
159,  relate  to  proceedings  in  habcaa  corpus. 
Those  records  are  printed.  Nos.  IGl  and  165 
also  relate  to  proceedings  In  habeas  corpus. 
The  records  in  those  cases  are  not  printed. 
No.  160  relates  to  a  writ  of  error  in  what  is 
termed  in  the  record  an  "action." 

All  the  records  now  before  us,  both  printed 
<ind  unprinted,  are  such  a  mass  of  confusion 
as  to  render  it  difilcult  to  determine  what 


has  been  done  in  the  court  below.  The  rec- 
ords relating  to  the  proceedings  taken  upov 
habeas  coi-pus  show  applications  for  that 
writ  to  various  Judges  of  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
state  of  California.  From  a  perusal  of  the 
series  of  papers  variously  denominated  "or- 
ders," ''objections,"  "demurrers,"  "motions 
to  vacate,"  "answers,"  "specifications  of  er- 
rors." and  "petitions  for  reversal."  which  are 
mixed  up  In  inextricable  confusion,  we  are 
able  to  gather  that  the  plaintiff  in  error, 
Clarke,  was  proceeded  against  in  the  supe- 
rior court  of  San  Francisco  as  an  alleged  in- 
solvent, and  that  such  court,  after  a  hearing^ 
adjudged  that  he  was  Insolvent;  that  he  ap- 
pealed from  the  adjudication,  and  his  appeal 
waa  heard  in  the  supreme  court  of  Califor- 
nia, which  court  affirmed  the  adjudication^ 
and  remitted  the  record  to  the  superior  court 
of  San  Francisco.  33  Pac.  884.  These  facts 
are  discovered  from  the  perusal  of  a  paper 
appearing  to  be  an  order  signed  by  one  of 
the  Judges  of  the  superior  court,  which 
shows  that  there  had  been  an  appeal,  and 
that  the  remittitur  had  come  down  to  that 
court,  affirming  its  Judgment  adjudgin^^ 
Clarke  an  Insolvent  ^ 

*  The  order  containing  such  recitals  then  dl-* 
recta  the  insolvent  to  file  an  inventory  of  hia 
property,  and  it  is  signed  by  one  of  the 
Judges  of  the  court    An  appeal  was  taken 
from  the  order,  but  no  disposition  of  it  ap- 
pears to  have  been  made,  so  far  as  the  rec- 
ord shows.    He  failed  to  obey  the  order  by 
filing  the  inventory  as  directed,  and,  an  or- 
der to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  having  been  made,  he 
appeared  and  offered  various  objections  to 
such  adjudication.    He  was  finally  adjudged 
guilty  of  the  contempt  charged,  and   was 
committed  to  the  Jail  in  San  Francisco  until 
he  should  obey  the  order  of  the  court  and  file 
an  inventory  as  directed.    After  his  commit- 
ment to  the  Jail  he  commenced  a  series  ot 
proceedings,  by  habeas  corpus,  to  obtain  his 
release.    It  Is  the  decision  of  the  Judge  rex^ 
dered  in  each  proceeding  of  which  he  con»- 
plalns.    He  applied  to  one  Judge  of  the  supe* 
rlor  court  after  another  for  the  writ  whicti 
was  granted  him,  and  when  the  writ  was 
served,  and  the  petitioner  produced  in  obe- 
dience to  the  writ,  after  a  hearing  the  writ 
was  discharged,  and  the  petitioner  was  re- 
manded by  the  Judge  who  granted  the  writ. 
This  was  repeated  three  or  four  times  before 
different  Judges,  with  the  same  result    He 
also  applied  to  Judge  Morrow,  United  States 
district  Judge,  for  a  writ  of  habeas  corpus, 
and  that  writ  was  applied  for  after  he  lia.<l 
applied  to  the  state  Judge  for  the  same  kind 
of  a  writ  which  had  been  allowed,  but  t>e- 
fore  a  decision  was  given  by  the  state  Judge 
in  that  particular  proceeding;   and,  upon  m 
hearing  before  the  state  Judge  upon  the  re- 
tui*n  of  the  writ  sued  out  by  himself,  he  o1>- 
Jected  that  the  Judge  had  no  right  to  lieajr 
the  case,  as  he  had  applied  to  a  Uaite<} 
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States  district  Jndge  for  a  writ  of  habeas 
corpus,  and  that,  under  the  provisions  of 
sections  763  and  7GG  of  the  R<> vised  Statutes 
of  tlie  United  States,  there  was  no  power  in 
the  state  Judge  to  proceed  with  the  hearing 
upon  a  return  of  the  writ 

It  does  not  appear  what  if  any,  action  was 
taken  by  the  federal  Judge  on  the  application 
for  the  habeas  corpus,  and  it  is  upon  the  de- 
cisions made  by  the  state  Judges  on  these 
rarious  applications  for  writs  of  habeas  cor- 
pus that  the  questions  arise  which  plaintiff 

^In  error  claims  that  this  court  has  the  Jurls- 

^  diction  to  decide. 

*  ^  All  his  objections  to  the  proceedings  are  to 
be  found  in  documents  set  forth  in  the  rec- 
ords, signed  by  himself,  and  which  he  de- 
scribes as'*speciflcations  of  error"  and  ''prayers 
for  reyersal."  In  these  specifications  he  sets 
np  numerous  objections  to  the  order  ad- 
Judging  him  an  insolvent  and  to  the  order 
adjudging  him  in  contempt  and  to  the  al- 
leged refusal  of  the  various  Judges  to  admit 
him  to  bail  pending  an  examination  of  his 
case  under  the  writs  issued.  What  these  va- 
rious decisions  were  can  only  be  determined 
from  these  specifications  of  error,  and  other 
descriptions  and  allegations  contained  in  af- 
fidavits and  alleged  answers  to  petitions 
signed  by  the  plaintiff  in  error. 

He  objects  that  the  order  adjudging  him 
an  insolvent,  as  well  as  various  of  the  other 
orders  made  by  the  court  were  not  signed 
by  the  clerk  and  sealed  with  the  seal  of  the 
court  assuming  to  grant  them;  that  they 
were  not  served  by  the  sheriff;  that  he  was 
denied  a  trial  by  Jury  upon  the  question  of 
insolvency,  and  upon  the  question  of  con- 
tempt; that  he  was  denied  ball;  and,  gener- 
ally, that  the  fourteenth  amendment  was 
violated  in  his  person,  and  that  all  of  the  va- 
rious orders  were  made  in  violation  of  the 
sections  of  the  Revised  Statutes  (sections 
1977,  763-766). 

There  is  not  one  Judgment  of  any  court  to 
be  found  in  the  record.  There  is  a  statement 
In  each  of  the  records  relating  to  the  habeas 
corpus  proceedings,  following  the  writ  and 
return  thereto,  as  follows:  "CJourt  order,  Oc- 
tober 26, 1898.  Writ  dismissed.  Prisoner  re- 
manded. Register  2  of  departments  1  to  10, 
page  249." 

In  one  of  the  records  four  petitions  for 
writs  of  habeas  corpus  are  contained,  one 
after  the  other,  and  no  action  shown  in  re- 
gard to  any  petition,  excepting  at  the  end 
of  the  fourth  there  is  a  statement  similar  to 
that  which  is  above  set  forth  as  to  the  dis- 
missal of  the  writ 

There  is  no  record  of  any  appeal  being  tak- 
en to  any  state  appellate  tribunal,  or  of  any 
review  beln^  had  or  attempted  of  the  vari- 
ous so-called  court  orders  remanding  the 
prisoner  after  a  hearing  upon  the  returns  to 
ei  the  various  writs,  but  the  writs  of  error  from 
J;  this  court  are  directed  to  the  Judges  of  the 

•  superior  court  of  the  city  and  county  of  San 


Francisco,  and  they  have  been  allows  1^ 

one  of  the  Judges  of  that  court 

The  fatal  objection  appears  in  each  esse 
that  the  so-called  court  orders,  made  upon 
the  returns  to  the  several  writs  of  habeas 
corpus  which  were  granted  by  a  Judge  and 
returnable  before  him,  do  not  constitute  that 
final  Judgment  or  decree  in  a  suit  in  the  high- 
est court  of  a  state  in  which  a  decision  in 
the  suit  could  be  had  which  msy  be  review- 
ed on  writ  of  error  from  this  court,  under 
section  709  of  the  Revised  Statutes  of  the 
United  States.  If  these  various  orders  did 
constitute  such  a  final  Judgment,  tt  does 
not  appear  in  the  record  that  sny  question 
arose  in  such  a  manner  as  would  give  this 
court  Jurisdiction  to  review  the  same  under 
the  above-named  section. 

A  general  statement  that  the  decision  of  a 
court  is  against  the  constitutional  rights  of 
the  objecting  party,  or  against  the  fourteenth 
amendment,  cr  that  it  is  without  due  process 
of  law,  particularly  when  these  objections 
appear  only  in  specifications  of  error,  so  call- 
ed, will  not  raise  a  federal  question,  eren 
where  the  Judgment  is  a  final  one  within  the 
section  of  the  Rerised  Statutes  above  men- 
tioned. There  must  be  at  least  some  color  of 
a  federal  question.  Hamblin  r.  Land  C!o., 
147  U.  S.  531,  13  Sup.  Ot  853. 

In  No.  160  of  the  above  records,  entitled 
C.  W.  Mott  and  others  v.  Alfired  Clarke,  in 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  department  10,  the  record 
opens  with  what  is  termed  "Specifications  of 
Error  and  Prayer  for  Reversal,*'  in  which  it 
is  stated  that  the  action  was  commenced  on 
the  2d  of  October,  1891,  by  filing  a  petition  hi 
the  court,  and  that  on  the  same  day  a  mu- 
tilated portion  of  an  attachment  bond  was 
filed  in  the  same  case,  but  that  the  bond  was 
never  approved  by  the  Judge,  and  that  on 
the  6th  of  October,  1891,  the  respondent,  Al- 
fred Clari[e,  filed  and  served  an  objection  to 
the  bond,  which  objection  is  set  forth.  Then 
it  Is  stated  that  no  other  bond  was  ever  filed. 
An  order  to  show  cause  then  follows,  order- 
ing Clarke  to  show  cause  why  he  should  not 
be  adjudged  an  insolvent  debtor,  and  re- 
straining his  transfer  of  any  property  in  the 
meantime.  This  order  is  signed  by  one  of^^ 
the  Judges  of  the  superior  court  It  would  J; 
•appear  that  the  order  was  served  on  the  re-« 
spondent  personally,  and  after  such  service 
it  was  filed,  and  was  not  served  upon  him 
after  filing.  The  respondent  thereafter  ob- 
jected to  the  Jurisdiction  of  the  court  on 
the  ground  of  absence  of  summona  The 
objection  was  overruled,  subsequent  pro- 
ceedings were  had,  and  on  May  18,  1892,  the 
respondent  was  adjudged  an  insolvent 
The  respondent  claims  that  In  the  above 
proceedings  he  has  been  deprived  of  liberty 
and  property  without  due  process  of  law, 
and  denied  by  the  state  the  equal  protection 
of  the  laws.  He  specifies  the  errors  on 
which  he  will  rely:  ,   .  . 
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**(1)  That  the  Judgmeot  complained  of  la 
null  and  void  for  waat  of  Jurisdiction,  and 
the  court  never  obtained  jurisdiction  of  bis 
person*  and  therefore  he  has  not  been  ac- 
corded due  process  of  law. 

"(2)  That  said  Judgment  Is  made  in  vio- 
lation of  the  fourteenth  article.  United 
States  constitution,  and  section  1979  of  Re- 
vised Statutes  of  United  States. 

"Wherefore  respondent  prays  that  the 
said  Judgment  may  be  reversed. 

**This  paper  is  made  and  filed  nunc  pro 
tunc  as  of  May  10,  1894,  l^  leave  of  court, 
for  good  cause  shown. 

'*[Signed]  Alfred  Clarke, 

"Respondent  and  Plaintiff  in  Error.** 

It  is  then  stated  that  the  foregoing  bill  of 
exceptions  is  allowed  and  authenticated  aa 
and  for  the  transcript  on  writ  of  error  from 
the  United  States  supreme  court  to  the  su- 
perior court  as  provided  by  law.  It  is  sign- 
ed by  a  Judge  of  the  superior  court  Upon 
such  a  record  a  writ  of  error  is  allowed,  and 
the  cRatlon  and  return  of  the  Judges  of  the 
foregoing  matters  follows. 

This  is  everything  that  Is  in  the  record. 
No  pleadings,  no  Judgment,  other  than  an 
allegation,  in  what  is  called  a  "bill  of  ex- 
ceptions,'* of  an  adjudication  in  Insolvency, 
and  the  recital  In  such  bill  of  objections  tak- 
en of  the  character  above  set  forth;    and 
from  this  proceeding  in  insolvency   before 
one  of  the  Judges  of  the  superior  court  of 
^San  Francisco  the  plaintiff  in  error  sues  out 
^SL  writ  of  error  from  this  court,  and  claims 
•  the  •right  to  review  the  proceedings  (what- 
ever they   were)   of  the   superior  court  of 
San  Francisco  county.    The  same  objection, 
among  others,  applies  to  this  that  we  have 
stated  in  regard  to  the  other  records. 

There  is  no  final  Judgment,  such  as  Is  pro- 
vided for  in  section  709  of  the  Revised  Stat- 
utes of  the  United  States,  and  there  does 
not  appear  to  have  arisen  any  federal  ques- 
tion whatever. 

We  have  carefully  looked  through  these 
entire  records,  notwithstanding  the  mass  of 
confusion  which  appears  in  all  of  them. 
We  find  nothing  which  shows  that  we  have 
Jurisdiction  in  the  cases,  and  for  these  rea- 
sons the  vairous  writs  of  error  must  be  dis- 
missed. 


(1G5  U.    S.  174) 

UNITED  STATES  v.  BARNETTB. 

(January  25,  1897.) 

No.  325. 

Naval  Ofpiceks— Skuvices  ox  Nautical  School 
Ship— 8k A  Servicks— Okdeu  of  Skckbtakt  of 
Navy  —  Uecitals  in  —  Acckptino  Pat  as  In- 
8TKUCTOH  IN  Nautical  S(  iiomi^ 

1.  A  naval  officer,  assigned  by  the  secretary 
of  the  navy  to  duty  as  executive  on  board  a 
nautical  school  ship  furnished  by  the  depart- 
ment to  a  state  under  Act  Cong.  June  20,  1874, 
was,  under  Rev.  St.  U.  S.  §§  155G,  1571,  en- 
titled to  sea  pay  while  the  vessel  was  lying  at 
the  doclc,  where,  during  that  time,  he  lived  on 


board,  performing  the  same  duties,  and 

the  same  reguiatlone,  as  when  the  vessd  was 

cmising  on  the  high  seas, 

2.  That  the  order  of  the  secretary  of  the  uvlyj 
assigning  an  officer  to  duty  on  board  a  ship  calls 
the  employment  "shore  duty"  does  not  affect 
the  officer^B  right  to  claim  sea  pay,  where  tiit 
services  required  are  in  fact  sea  senrioes. 

3.  The  right  of  a  naval  officer  to  claim  paf  as 
such  while  serving  on  board  a  nautical  adiool 
ship,  under  order  of  the  secretary  of  the  naTji 
is  not  affected  by  the  fact  that  during  the  same 
time  he  was  paid  as  an  instructor  by  the  state 
maintaining  the  schooL 

Appeal  from  Oouit  of  GlalnuL 

This  WES  a  claim  by  a  lieutenant  in  the 
navy  of  the  United  States  for  sea  pay  while  on 
board  the  St  Mary's  in  the  harbor  of  New 
York.  The  facts  found  by  the  court  of  dalms 
were,  in  substance,  as  follows: 

The  St.  Btory's  was  a  sailing  veesei  owned 
and  employed  by  the  United  States,  and  had 
been  furnished  for  educational  purposes  by 
the  secretary  of  the  navy,  upon  the  applica- 
tion of  the  governor  of  the  state  of  New  York,^ 
under  the  act  of  congress  of  June  20,  1874^ 
(chapter  339),  which  is  copied  in  the*margin.i* 
The  command  of  the  vessel  was  always  re- 
tained in  an  oflicer  of  the  United  States  navy. 
The  nautical  school  upon  this  vessel  was  es- 
tablished by  the  board  of  education  of  the  dty 
of  New  York,  under  the  statute  of  the  state  of 
New  York  of  July  1,  1882  (chapter  410),  the 
material    provisions   of   which   are   likewise 
copied  in  the  margin.*     The  object  of  the 

t  An  Act  to  Ihicourage  the  Bstablishment  of 
Public  Marine  Schools. 
The  secretary  of  the  navy,  to  promote  nautic- 
al education,  is  hereby  authorized  and  empow- 
ered to  furnish,  upon  the  application  hi  writing 
of  the  governor  of  the  state,  a  suitable  vessel  of 
the  navy,  with  all  her  apparel,  charts,  books 
and  instruments  of  navigation,  provided  the 
same  can  be  spared  without  detriment  to  the 
naval  service,  to  be  nsed  for  the  benefit  of  any 
nautical  school,  or  school  or  college  having  a 
nautical  branch,  established  at  each  or  any  of 
the  ports  of  New  York,  Boston,  Philadelphia, 
Baltimore,  Norfolk  and  San  Francisco,  upon 
the  condition  that  there  shall  be  maintained  at 
such  port  a  school,  or  branch  of  a  schoc^  for 
the  instruction  of  youths  in  navigation,  sea- 
manship, marine  enginery,  and  all  matters  per- 
taining to  the  proper  construction,  equipment 
and  sailing  of  vessels,  or  any  particular  branch 
thereof.  And  the  president  of  the  United 
States  is  hereby  authorized,  when  in  his  opin- 
ion the  same  can  be  done  without  detriment  to 
the  public  service,  to  detail  proper  officers  of  the 
navy  as  superintendents  of,  or  instructors  In. 
such  schools:  provided,  that  if  any  such  school 
shall  be  discontinued,  or  the  good  of  the  naval 
service  shall  require,  such  vessel  shall  be  Im- 
mediately restored  to  the  secretary  of  the  navy, 
and  the  officers  so  detailed  recalled:  and  pro- 
vided further,  that  no  person  shall  be  sentenced 
to,  or  received  at,  such  schools  as  a  punish- 
ment or  commutation  of  punishment  for  crime. 
18  Stat.  121. 

s  Sec.  1068.  The  board  of  education  are  au- 
thorized and  directed  to  i>rovide  and  maintain 
a  nautical  school  in  said  city,  for  the  education 
and  training  of  pupils  in  the  science  and  prac- 
tice of  navigation;  to  furnish  accommodations 
for  said  school,  and  make  all  needful  rules  and 
regulations  therefor,  and  for  the  number  and 
compensation  of  instructors  and  others  employ- 
ed therein;    to  prescribe  the  fovemment , an^ 
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».  nautical  scbool  te  to  Instruct  young  men  In 
maritime  matters,  so  as  to  fit  them  for  any 
seryice  connected  with  maritime  life,  leaving 
them  free  to  go  into  the  navy  or  into  the 
merchant  marine.  The  Instruction  is  in  sea- 
manship, navigation,  sailmaking,  and  every- 
thing pertainhig  to  a  seaman's  life. 

The  clahnant,  on  January  1,  1891,  reported 
to  the  commander  of  the  St.  Mary's  for  duty 
as  executive  officer  on  board  of  her,  and  there 
served  as  such  until  October  24, 1893  (the  date 
of  filing  this  petition),  in  obedience  to  an  or- 
der signed  by  the  secretary  of  the  navy,  dated 
December  30,  1890,  and  in  the  usual  form  of 
orders  assigning  officers  to  duty  on  school 
ships,  as  follows: 

••Navy  Department,  Washington,  December 
30,  1890.  Sir:  You  are  detached  from  the 
Minnesota  on  the  31st  instant,  and  will  report 
to  Ck>mmander  A.  S.  Crownlnshleld  on  the 
same  day  for  duty  as  executive  on  board  the 
nautical  school  ship  St  Mary's,  as  the  relief 
of  Lieut  C.  C.  Gomwell.  This  employment 
on  shore  duty  Is  required  by  the  public  in- 
terests, and  such  service  will  continue  until 
the  81st  of  December,  1893,  unless  It  Is  oth- 
erwise ordered." 

Throughout  the  claimant's  service  on  the 
St  Mary's  he  received  no  orders,  except  from 
her  commander,  an  officer  of  the  navy;  and 
through  him  his  Junior  officers  received  the  or- 
ders of  the  commander.  Her  complement  of 
I,  officers  was  the  commander,  the  executive  of- 
^fier,  a  lieutenant,  an  ensign,  and  a  surgeon. 
*  Her  crew  consisted  of  22*  men  of  different 
grades  and  ranks,  all  employed  by  the  city  of 
New  York.  Her  commander  was  required  by 
the  regulatibns  of  the  navy  to  report  semian- 
nually to  the  secretary  of  the  navy  upon  the 
conduct  and  professional  ability  of  his  sub- 
discipline  thereof,  and  the  terms  and  conditions 
upon  which  pupils  shall  be  received  and  in- 
structed therein  and  discharged  therefrom,  and 
provide  in  all  things  for  the  good  management 
of  said  nautical  school.  And  the  said  board 
•hall  have  power  to  purchase  the  books,  ap- 
paratus, stationery  and  other  things  necessary 
or  expedient  to  enable  said  school  to  be  prop- 
erly and  successfully  conducted;  and  may  cause 
the  said  school,  or  the  pupils,  or  part  of  the  pu- 
pils thereof,  to  gro  on  board  vessels  in  the  har- 
Sor  of  New  York,  and  take  cruises  in  or  from 
said  harbor,  for  the  purpose  of  obtaining  a  prac- 
tical knowledge  in  navigation  and  of  the  duties 
of  mariners.  And  the  said  board  are  hereby 
authorized  to  apply  to  the  United  States  govern- 
ment for  the  requisite  use  of  vessels  and  sup- 
plies for  the  purpose  above  mentioned. 

Sec.  1070.  The  board  of  education  shall  ap- 
point annually  at  least  three  of  their  number, 
who  shall,  subject  to  the  control,  supervision 
and  approbation  of  the  board,  constitute  an  ex- 
ecutive committee  for  the  care,  government  and 
management  of  such  nautical  school,  under 
rules  and  regulations  so  prescribed,  and  whose 
duty  it  shall  be,  among  other  things,  to  recom- 
mend the  rules  and  regulations  which  they  deem 
necessary  and  proper  for  such  school. 

Sec.  1071.  After  the  establishment  and  or- 
ganisation of  the  said  school,  the  expenses 
thereof,  and  of  carrying  out  the  provisions  of 
this  chapter,  shall  be  defrayed  from  the  moneys 
raised  by  law  for  the  support  of  common  schools 
Id  the  city  and  county  of  Now  York. 

2  Laws  N.  Y.  1882,  p.  300. 


UNITED  STATES  v.  BABNETTB. 


287 


ordinate  officers,  and  upon  the  effidency  of 
the  men. 

The  St  Maiy's,  each  year,  went  upon  a 
cruise,  lasting  from  about  the  middle  of  May 
to  some  time  in  October;  and  during  the  rest 
of  the  year  was  attached  to  a  dock  hi  the  har- 
bor of  New  York.  While  she  was  not  cruising, 
the  claimant  lived  on  board,  and  was  on  duty 
on  board  every  day,  wearing  his  uniform,  and 
doing  the  same  duty,  and  subject  to  the  same 
regulations,  as  while  the  ship  was  on  the  high 
seas;  and  in  the  matter  of  quarters,  mess,  and 
uniform  there  was  no  difference  whether  the 
vessel  was  under  sail,  or  lying  at  anchor,  or 
tied  to  a  wharf.  The  claimant's  duties  as 
executive  officer  were  the  care  and  preserva- 
tion of  the  ship,  looking  after  the  crew,  and 
attending  to  the  details  of  the  organization  and 
police  of  the  ship. 

The  claimant  also  acted  as  Instructor  of  the 
pupils  of  the  nautical  school  on  board  the  St 
Mary's,  and  was  paid  for  his  services  In  that 
capacity  by  the  board  of  education  of  the  dty 
of  New  York. 

In  the  routine  of  the  navy  department,  of- 
ficers are  usually  assigned  alternately  to  sea 
and  shore  duty  for  periods  of  about  three 
years  each.  For  two  and  a  half  years  prior 
to  December  31,  1800,  the  claimant  had  been 
attached  to  the  United  States  steamship  Gale- 
na, on  a  cruise,  performing  sea  duty,  and  re- 
ceiving sea  pay. 

The  claimant  had  been  In  the  navy  since 
1872;  and  during  his  service  on  the  St.  Mary's 
was  entitled  to  $2,600  a  year  while  on  sea 
duty,  and  $2,200  while  on  shore  duty.  Hie  ac- 
counting officers  of  the  United  States  allowed 
him  sea  pay  while  the  St  Mary's  was  on  a 
cruise,  but  only  shore  pay  while  she  was 
lying  at  a  wharf  in  the  harbor  of  New  York. 

The  court  of  claims  held  that  he  was  en- 
titled to  sea  pay  during  the  whole  time  of  his 
service  on  the  St.  Mary's,  and  gave  judgment 
accordingly  in  his  fbvor  for  $780.25.  80  Ct 
GL  197.  The  United  States  appealed  to  this 
court  GO 

*Asst  Atty.  Gen.  Dodge  and  Geo.  H.  Gor-«^ 
ham,  for  the  United  States.     John  8.  Blair 
and  Charles  Abert,  for  appellee. 

Mr.  Justice  GBAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

By  the  statute  of  the  United  States,  the  of- 
ficers of  the  navy  receive  higher  pay  **when 
at  sea"  than  when  "on  short  duty,"  or  "on 
leave,  or  waiting  orders";  and  the  pay  of 
the  claimant,  l>elng  In  the  second  five  years 
of  his  service  as  lieutenant,  was,  "when  at 
sea,  $2,600;  on  shore  duty,  $2,200;  on  leave 
or  waiting  orders,  $1,800."  Bev.  St  S  1556. 
And  by  section  1571  "no  service  shall  be  re- 
garded as  sea  service,  except  such  as  shall 
be  performed  at  sea,  under  the  orders  of  a 
department  and  in  vessels  employed  by  au- 
thority of  law.** 

To  constitute  sea  service,  then,  three 
things,  and  three  only,  are  necessary:    The 
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service  must  be  performed  "at  sea,**  •imder 
the  orders  of  a  department."  and  "In  vessels 
employed  bj'  authority  of  law." 

In  order  to  come  within  the  phrase  "at 
sea,"  as  used  in  this  statute,  it  Is  not  neces- 
sary that  the  vessel  upon  which  the  service 
is  performed  should  be  upon  the  high  seas. 
It  is  enough  that  she  is  waterborne,  even  If 
at  anchor.  In  a  bay  or  port  or  harbor,  and 
not  in  condition  presently  to  go  to  sea.  It 
has  accordingly  been  adjudged  by  this  court 
that  a  vessel  is  "at  sea,"  within  the  meaning 
of  the  statute,  although  she  is  used  as  a 
training  ship,  anchored  in  a  bay,  and  not  in 
a  condition  to  be  taken  out  to  sea,  beyond 
the  mainland;  or  is  used  as  a  roceivlug  ship, 
at  anchor  in  port  at  a  navy  yard,  communi- 
cating with  the  shore  by  a  rope,  and  having 
a  roof  built  over  her  deck,  and  not  technical- 
ly in  commission  for  sea  service.  U.  S.  v. 
Symonds,  120  U.  S.  40,  7  Sup.  Ct  411;  U. 
S.  V.  Bishop,  120  U.  S.  51,  7  Sup.  Ct  413; 
U.  S.  y.  Strong,  125  U.  S.  656,  8  Sup.  Ct 
1021.  The  claimant,  while  the  St  Mary's 
was  not  on  a  cruise,  but  anchored  at  and 
^tled  to  a  wharf  in  the  harbor  of  New  York, 
^  lived  on  board  of  her,  wore  his  uniform,  and 
-*  was  subject  to^the  same  regulations  as  while 
she  was  upon  the  nigh  seas;  and  was,  there- 
fore, "at  sea,"  so  far  as  affected  his  rate  of 
pay,  during  the  whole  period  of  his  service 
as  her  executive  officer.  The  fact  that  this 
service  was  called,  in  the  order  of  the  secre- 
tary of  the  navy  assigning  him  to  duty  up- 
on this  vessel,  "employment  on  shore  duty," 
is  immaterial.  The  material  question  Is 
whether  the  service  was,  in  fact  performed 
at  sea,  and  not  on  shore;  and  not  upon  the 
name  by  which  the  secretary  of  the  navy 
was  pleased  to  designate  it  As  was  said  by 
this  court  in  U.  S.  v.  Symonds,  above  cited: 
"Congress  certainly  did  not  intend  to  confer 
authority  upon  the  secretary  of  the  navy  to 
diminish  an  officer's  compensation,  as  estab- 
lished by  law,  by  declaring  that  to  be  shore 
service  which  was  in  fact  sea  service,  or  to 
Increase  his  compensation  by  declaring  that 
to  be  sea  service  which  was  in  fact  shore 
service."     120  U.  S.  49,  7  Sup.  Ct  412. 

The  service  of  the  claimant  was  clearly 
performed  "under  the  orders  of  a  depart- 
ment" It  was  in  obedience  to  an  order  of 
the  department  of  the  navy  that  he  reported 
to  the  commander  of  the  St  Mary's,  and 
served  as  her  executive  officer;  and,  through- 
out his  service  upon  her,  he  received  no  or- 
ders, except  from  her  commander,  himself 
an  officer  in  the  navy.  As  was  well  said  by 
Judge  Nott  now  chief  justice  of  the  court  of 
claims,  in  delivering  the  opinion  of  that 
court  in  the  case  at  bar:  "The  order  which 
placed  the  St  Mary's  on  duty  as  a  school 
ship,  and,  to  a  certain  extent  at  the  disposal 
of  the  board  of  education,  did  not  transfer 
the  vessel  to  any  other  authority  than  that 
of  the  United  States.  Possession,  control, 
discipline,  and  authority  were  all  retained  by 
the  government    The  officers  doubtless  car- 


ried out  the  directions  of  the  board  of  edu- 
cation; but  they  did  not  do  so  because  they 
were  the  orders  of  the  board  of  education, 
but  because  they  were  sent  by  the  secretary 
of  the  navy  to  New  York  to  do  so."  30  Ct 
CI.  207. 

It  is  no  less  clear  that  the  St  Mary's  was 
one  of  the  ''vessels  employed  by  authority  of 
law"  by  the  United  States.  The  court  of 
claims  has  distinctly  found  as  a  fact  that  she^ 
was  "a  sailing  vessel  owned  and  employedjo 
by  the  United  States.***  Both  the  furnishing* 
of  the  St  Mary's  by  the  secretary  of  the 
navy  to  the  state  of  New  York  for  a  ship  to 
maintain  a  nautical  school  upon,  and  the  de- 
tail of  the  claimant  as  execntiye  officer  of 
the  vessel  while  she  was  used  for  that  pur- 
pose, were  pursuant  to  the  powers  expressly 
conferred  upon  the  president  of  the  United 
States  and  the  secretary  of  the  navy  by  the 
act  of  congress  entitled  "An  act  to  encourage 
the  establishment  of  public  marine  schools.** 
Act  June  20,  1874,  c.  339;   18  Stat  121. 

The  duties  of  executive  officer  of  the  St 
Mary's  having  been  performed  by  the  claim- 
ant as  a  lieutenant  in  the  navy  of  the  United 
States,  at  sea,  under  the  ord^s  of  the  de- 
partment of  the  navy,  and  In  a  vessel  em- 
ployed by  the  United  States  by  authority  of 
law,  he  was  entitled,  during  the  whole  pe- 
riod of  his  service,  whether  the  vessel  was 
attached  to  a  wharf  or  was  sailing  on  a 
cruise,  to  the  rate  of  pay  which  the  statute 
allowed  to  him  "when  at  sea,"  notwithstand- 
ing that  during  the  same  period  he  also  re- 
ceived pay  from  the  state  of  New  Y<Mrk  for 
the  performance  of  the  disUnct  but  quite 
consistent  duties  of  Instructor  in  its  nautical 
school  upon  this  vessel,  the  perfonnance  of 
which,  indeed,  by  naval  officers,  was  mani- 
festly contemplated  and  intended  by  the  act 
of  congress  and  by  the  orders  of  Uie  secre- 
tary of  the  navy. 

Judgment  affirmed. 

Mr.  Justice  FIELD  and  Mr.  Justice 
BREWER  took  no  part  in  the  conslderatioii 
and  decision  of  this  case. 


(168  U.  8.  iSi) 
ADDINGTON  v.  UNITED  STATES. 
(February  1,  1897.) 
No.  579. 

ASSIOKMFKT  OF  ErKOR— CriMIKAL  LaW — CHABSn 

->  Manslaughter— SsLr-DsFENSB. 

1.  Refusal  of  a  federal  court  to  grant  a  new 
trial  cannot  be  reviewed  on  error. 

2.  Omission  of  the  court,  In  distinguishing  be- 
tween murder  and  manslaughter,  to  charge 
that  an  intentional  killing,  to  constitute  man- 
slaughter, must  be  unlawful  and  willful,  is  not 
prejudicial  to  the  accused,  where  the  jury  are 
told  that  they  cannot  find  him  guilty  of  murder 
if  the  killing,  though  intentional,  was  without 
malice,  and  are  properly  instructed  as  to  the 
law  of  self-defense. 

3.  A  charjre  to  the  effect  that  if  the  drcum- 
stances  of  the  killing  were  such  as  to  produce 
on  the  mind  of  defendant,  or  that  of  any  ree?- 
sonably  prudent  person  situated  as  defendant 
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was,  the  impression  that  he  could  saye  his  own 
ilfe  or  escape  serious  bodily  harm  only  by  kill- 
ing deceased,  such  killing  was  justified,  unlesk 
defendant  had  gone  *to  the  place  to  provoke  a 
difficulty  with,  and  to  kill,  deceased,  was  not 
error. 

In  Error  to  the  Oircnit  Court  of  the  United 
States  for  the  £2aBtem  District  of  Texas. 

G.  Lb  Addlngton,  pro  se.    SoL  Gen.  Gon- 
S  zad,  for  the  United  States. 

m 

*   *Mr.  Justice  HA&LAN  delivered  the  opin- 
ion of  the  court. 

The  plaintiff  in  error,  a  L.  Addington,  and 
one  T.  D.  Buchannon,  *'late  of  the  Choctaw 
Nation,  Bed  River  county,  Indian  Territory," 
were  charged  by  indictment  in  the  circuit 
court  of  the  United  States  for  the  Eastern 
district  of  Texas  with  the  crime  of  having, 
on  the  28th  day  of  June,  1895,  in  said  county, 
killed  and  murdered  one  Oscar  Hodges,  **a 
white  person,  and  not  an  Indian,  nor  a  citl- 
sen  of  the  Indian  Territory,  nor  a  citizen  of 
any  Indian  nation  or  tribe." 

The  defendants  pleaded  separately  not 
guilty.  Buchannon  was  found  not  guilty, 
and  Addington  was  found  guilty  of  murder, 
as  charged  in  the  indictment  A  motion  by 
Addington  for  a  new  trial  having  been  made 
and  overruled,  the  accused  was  sentenced  to 
suffer  death  by  hanging. 

Addington  subsequently  moved  in  arrest  of 
Judgment,  upon  various  grounds,  and  that 
motion  was  overruled. 

1.  The  first  10  assignments  of  error  are 
based  upon  a  bill  of  exceptions  setting  out 
simply  the  grounds  upon  which  the  accused 
asked  that  a  new  trial  be  granted  to  him.  It 
is  only  necessary  to  say  that  the  refusal  of 
the  court  to  jn*ant  a  new  trial  cannot  be  as- 
signed for  error  In  this  court  Blitz  v.  U.  S., 
153  U.  S.  312,  14  Sup.  Ct  924, 

2.  The  eleventh  assignment  of  error  relates 
to  the  instruction  given  upon  the  subject  of 
manslaughter.  That  instruction  was  in  these 
words:  "Manslaughter,  as  applied  to  a  case 
of  this  character,  is  the  Intentional  taking 
of  human  life,  but  the  distinguishing  trait 
between  manslaughter  and  murder  is  the  ab- 
sence of  malice.  It  must  spring  from  a 
gross  provocation,  and  of  such  character  as 
to    temporarily   render  the   party    incaipable 

^of  that  cool  reflection  that  otherwise  makes 
Qc  it  murder.  Of  course,  the  defendant  intends 
« to  do  what  he  does,  but*he  must  be  laboring 
at  the  time  he  performs  the  act  under  Intense 
mental  excitement,  such  as  would  render  any 
ordinarily  prudent  person  for  the  time  being 
incapable  of  that  cool  reflection  that  otlier- 
wise  makes  It  murder.  In  that  state  of  case, 
the  law  does  not  wholly  excuse  the  offense; 
but  the  law,  in  its  charity  for  the  imperfec- 
tions and  weakness  of  human  nature,  reduces 
It   from  murder  to  manslaughter." 

The  statutes  of  the  United  States  provide 

that  any   person   who,   within   any   of   the 

places  or  upon  any  of  the  waters  described 

Sn  section   r»o39.    "unlawfully  and   willfully, 

17  S.C.— 19 


but  without  malice,  strikes,  stabs,  wounds 
or  shoots  at,  or  otherwise  injures  another,  of 
which  striking,  stabbing,  wounding  or  shoot- 
ing or  other  injury  such  other  person  dies, 
either  on  land  or  sea,  within  or  without  the 
United  States,  is  guilty  of  the  crime  of  man- 
slaughter." 

The  accused  contends  that,  under  this  stat- 
ute, the  taking  of  human  life  without  malice, 
even  though  it  be  intentional,  is  not  man- 
slaughter, unless  the  act  be  done  ''unlaw- 
fuUy  and  willfully";  and  that  the  Instruction 
given  was  erroneous,  in  that  It  did  not  in- 
struct the  Jury  that,  before  they  could  con- 
vict of  manslaughter,  it  must  afypear  from 
the  evidence  that  the  killing  was  not  only  in- 
tentional, but  was  unlawful  and  willfuL 

The  only  purpose  of  the  court  in  this  part 
of  its  charge  was  to  bring  out  the  distinction 
between  murder  and  manslaughter,  and  to 
inform  the  Jury  that  they  could  not  find  the 
accused  guilty  of  murder  if  the  killing,  al> 
though  intentional,  was  without  malice. 
This  was  for  the  benefit,  and  not  to  tlie 
prejudice,  of  the  accused. 

But  it  is  said  that  the  accused  may  have 
killed  his  adversary  in  self-defensei.  The 
court  did  not  overlook  this  part  of  the  case. 
It  further  instructed  the  Jury:  ''The  homi- 
cide becomes  Justifiable  when  the  party  that 
is  charged  with  taking  human  life  has  been 
unlawfully  assaulted  himself  by  his  adver- 
sary, and  is  pUced  in  a  position  of  peril, 
where  his  life  is  about  to  be  taken,  or  serious 
bodily  harm  is  about  to  be  done  him,  or, 
from  the  acts  of  his  adversary,  it  reasonably  i<i 
indicates  to  the  defendant,  or  would  reason- S^^ 
ably  indicate  to*the  mind  of  any  other  per-* 
son  situated  as  the  defendant  was,  an  in- 
tention, coupled  with  the  ability,  upon  the 
part  of  his  adversary,  to  take  his  life  or  do 
him  serious  bodily  harm.  In  that  state  of 
the  case,  it  is  his  duty  to  avoid  the  threat- 
ened danger  if  he  can;  but  he  Is  authorized 
to  use  all  reasonable  means  at  his  command 
to  avert  the  threatened  danger,  and,  if  nec- 
essary, he  is  authorized  to  go  to  the  extent  of 
taking  human  life  in  his  own  proper  self-de- 
fense." 

If  this  instruction  stood  alone,  there  might 
be  some  ground  to  contend  that  it  was  in- 
consistent with  the  right  of  self-defense,  as 
defined  in  Beard's  Case,  158  U.  S.  550,  15 
Sup.  Ct  902.  But  the  court  further  said: 
"If  you  believe  from  the  testimony  that  the 
said  Addington  was  attacked  by  said  Hodges 
without  having  produced  the  occasion  for 
the  assault,  and  that  the  acts  of  Hodges  then 
showed  to  the  mind  of  Mr.  Addington,  sit- 
uated as  he  was,  a  present  intention  upon  the 
part  of  Hodges  either  to  take  his  life  or  do 
him  serious  bodily  harm,  or  that  it  would 
have  produced  that  impression  upon  the  mind 
of  any  reasonably  prudent  person  situated 
as  Addington  was,  that  Hodges  was  then 
about  to  kill  him  or  do  him  serious  bodily 
harm,  and  you  further  believe  that  the  meami 
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he  oaed  were  the  only  reasonable  means  at 
his  command  to  avert  the  threatened  dan- 
cer»  and  that  be  only  fired  In  his  own  ac- 
tual self-defense,  not  actuated  by  malice,  and 
did  not  go  there  for  the  purpose  of  provoking 
this  difficulty  for  the  purpose  of  killing 
Hodges,  you  will  find  the  defendant  not 
guilty  as  charged  In  this  Indictment."  This 
Instruction  Is  not  liable  to  the  objection  that 
It  recognized  Addington's  right  to  take  the 
life  of  his  adversary  only  upon  Its  appearing 
that  he  was,  in  fact,  in  actual  danger  of  los- 
ing his  own  life  or  of  receiving  serious  bodily 
harm.  On  the  contrary,  the  court  said,  in 
substance,  that  If  the  circumstances  were 
such  as  to  produce  upon  the  mind  of  Adding- 
ton,  as  a  reasonably  prudent  man,  the  Im- 
pression that  he  could  save  his  own  life,  or 
protect  himself  from  serious  bodily  harm, 
only  by  taking  the  life  of  his  assailant,  he 
was  Justified  by  the  law  in  resorting  to  such 
means,  unless  he  went  to  where  the  deceased 
was  for  the  purpose  of  provoking  a  difficulty, 
In-order  that  he  might  slay  his  adversary. 
In  so  Instructing  the  Jury  no  error  was  com- 
mitted. 

We  find  no  error  of  law  In  the  record  to 
the  prejudice  of  the  accused,  and  the  Judg- 
ment must  therefore  be  affirmed. 


(166  U.  8.  U8) 

STATE  OP  MISSOURI  v.  STATE  OP  IOWA. 

(January  18, 1807.) 

No.  a 

BouvDABT  Liira  betwbbn  States  —  Rbport  or 
O0MMI8810NBR8. 

The  report  of  commissioners  appointed  to 
find  and  re-mark,  witli  proper  and  durable 
monuments,  portions  of  the  boundary  lines  be- 
tween Missoari  and  Iowa  which  had  become 
obliterated,  is  confinned,  and  the  line  in  con- 
troversy established  and  declared  to  be  as  de- 
lineated and  set  forth  in  the  report. 

R.  P.  Walker,  for  complainant 
Milton  Remley,  for  defendant 

Mr.  Chiet  Justice  PULLER  announced  the  de- 
cree of  the  court 

This  cause  coming  on  to  be  heard  on  the 
application  of  the  state  of  Missouri,  the  state 
of  Iowa  consenting  thereto,  for  decree  on  the 
report  of  James  Harding,  Peter  A.  Dey,  and 
Dwight  C.  Morgan,  commissioners  appointed 
by  decretal  order  herein  on  February  3, 
1896,  to  find  and  re-mark  with  proper  and  du- 
rable monuments  such  portions  of  the  proper 
boundary  line  between  the  states  of  Missouri 
and  Iowa  as  run,  marked,  and  located  by 
Hendershott  and  Minor,  commissioners  of 
this  court,  under  the  orders  and  decrees  of 
this  court  of  February  13,  1849,  and  January 
8,  1851,  aa  have  become  obliterated,  especial- 
ly between  the  fiftieth  and  flfty-fifth  mile 
posts  on  the  same;  and  it  appearing  that  a 
difference  of  opinion  has  arisen  in  respect  of 
certain  allowances  to  be  included  In  the  ex- 
penses Incurred  in  re-marklng  said  boundary 


Une,  It  Is  ordered  by  the  ooort  that  Ooinnii»> 
Bloner  Morgan  be  allowed  his  per  diem  for 
46  days'  services,  and  that  the  accoont  of  ex- 
penses attached  to  said  report  be  completed 
by  the  addition  of  that  per  diem  In  favor  of 
said  commissioner,  and  that  said  report  as  so 
completed  In  that  particular  be,  and  the  same 
Is  hereby,  In  all  things  confirmed,  as  follow8:o 

^'^o  the  Honorable  the  Supreme  Gonrt  of  the* 

United  States: 

"The  undersigned  commissioners,  appoint- 
ed by  the  decree  of  your  honorable  court 
dated  February  3,  1886,  to  find  and  re-mark 
with  proper  and  durable  monuments  such 
portions  of  the  boundary  line  between  the 
states  of  Missouri  and  Iowa  rim,  marked, 
and  located  by  Hendershott  and  Minor  In  ac- 
cordance with  decree  of  your  honorable 
court  dated  January  3,  1851,  as  have  become 
obliterated,  especially  between  the  50th  and 
55th  mile  posts  on  said  line,  etc^  respectfully 
submit  the  following  report: 

"On  the  27th  day  of  February  last  the  com- 
missioners met  In  the  city  of  Chicago,  and 
fully  discussed  matters  pertinent  to  the  prop- 
er performance  of  the  duties  Imposed  upon 
them.  Construing  the  decree  as  applying  to 
all  portions  of  the  boundary  line  In  question, 
the  commissioners  decided  to  advertise  In 
newspapers  published  In  counties  In  Mis- 
souri and  Iowa  adjacent  to  the  boundary  for 
information  regarding  such  parts  of  said 
line  as  were  in  dispute,  or  had  become  oblit- 
erated. This  was  done,  and  considerable  In- 
formation elicited;  but  as  the  officials  of  one 
of  the  states  Interested  declined  to  authorize 
the  worl£  necessary  In  re-tracing  the  line,  ex- 
cepting where  directed  In  the  decree,  nothing 
was  done  beyond  the  finding  and  re-marklng 
*with  proper  and  durable  monuments'  such 
portions  of  the  line  as  was  necessary  for  Its 
proper  relocation  between  the  40th  and  60th 
mile  points,  as  shown  hereinafter. 

"After  careful  consideration  it  was  decid- 
ed to  apply  to  Gen*l  W.  W.  Duffleld,  superin- 
tendent U.  S.  coast  and  geodetic  survey,  for 
a  detail  from  bis  corps  of  assistants  to  per- 
form all  field  work  necessary  In  carrying  ont 
the  Instructions  of  the  court  It  was  decided 
that  the  employment  of  expert  officers  of  the 
geodetic  survey  corps  for  the  services  re- 
quired would  result  more  satisfactorily  to 
the  states  concerned  than  would  the  selec- 
tion of  any  private  parties,  as  the  high  pro- 
fessional attainments  of  these  officers,  and 
their  freedom  from  any  possible  bias  regard- 
ing the  boundary  line  to  be  established,  were 
ample  guaranties  for  the  entire  reliability 
and  impartiality  of  any  work  done  by  them.^ 

"Correspondence  was  accordingly  had  wlths* 
Gen*l  Duffleld,* who  consented  to  detail  two? 
of  his  assistants,  and  also  to  supply  them 
with  a  complete  outfit  of  all  Instruments  and 
appliances  necessary  In  the  prosecution  of 
the  proposed  work.  This  offer  was  at  once 
accepted.  A  meeting  was  afterwards  had  in 
St  Louis.  March  ll^fej^^^^e^cwa.  i- 
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cided  to  meet  at  LinevUle,  Iowa,  a  point  im- 
mediately upon  the  boundary  line  between 
Miflsourl  and  Iowa,  for  the  purpose  of  per- 
sonal Investigation  as  to  the  proper  point  or 
points  at  which  to  commence  operations. 
Two  of  the  commissioners  accordingly  met 
at  Lineville  on  March  18th  ult.,  and  spent 
three  days  in  the  examination  of  the  bound- 
ary line  and  of  points  on  said  line  claimed 
to  have  been  established  by  Hendershott 
and  Minor  in  1650.  The  first  step  taken  was 
to  decide  regarding  the  proper  points  be- 
tween which  our  work  of  relocation  of  that 
part  of  the  line  designated  in  the  decree  of 
your  honorable  court,  namely,  from  the  50th 
to  the  56th  mile  points  on  the  Hendershott 
and  Minor  line,  should  be  commenced.  It  ap- 
peared to  us  that  the  cast-iron  monuments 
placed  by  Hendershott  and  Minor  at  inter- 
TalB  of  ten  miles  would  naturally  be  more  re- 
liable than  any  traditional  points,  and  the 
first  investigations  were  made  as  regarding 
the  40th,  50th,  and  60th  mile  points,  these  be- 
ing originally  marked  by  Hendershott  and 
Minor  with  iron  monuments,  as  stated. 
After  careful  examination  and  much  inquiry, 
the  commissioners  were  satisfied  that  the 
monuments  marking  the  40th  and  60th  mile 
points  were  in  their  original  positions.  As 
regarded  the  monument  at  the  50th  mile 
point,  whilst  no  positive  evidence  could  be 
had  as  to  its  removal  from  its  original  posi- 
tion, the  rumors  and  statements  were  such 
as  to  render  its  reliability  a  matter  of  doubt, 
and  it  was,  therefore,  determined  to  use  the 
monuments  at  the  40th  and  60th  mile  points 
as  fixed  points  between  which  to  relocate  the 
boundary  line. 

••It  was  subsequently  arranged  for  the  com- 
missioners to  meet  at  Davis  City,  Iowa,  a 
point  on  the  Chicago,  Burlington  &  Quincy 
Railroad  adjacent  to  the  40th  mile  point, 
where  it  was  proposed  to  commence  work. 
6en*l  Duffleld  was  accordingly  notified,  and 
^on  Wednesday,  April  8th  ult.,  the  commls- 
5  sioners  reached  Davis  City,  and  met  Messrs. 
•  W.  O.  Hoclgkins  •(In  charge  of  work)  and 
A  L.  Baldwin,  of  the  U.  S.  geodetic  sur- 
vey corps,  detailed  as  per  arrangements 
made  with  Gen'l  Duffleld.  These  gentlemen 
brought  with  them  a  very  complete  outfit 
of  instruments  of  the  best  description  used 
in  geodetic  work,  including  all  necessary 
equipment  for  astronomical  observations  as 
well  as  field  work.  We  proceeded  to  tlio 
40th  mile  point  on  the  afternoon  of  April  8th 
ult.,  and  arranged  for  the  commencement  of 
work  the  following  day.  On  April  9th  ult., 
a  party  for  field  work  having  been  organ- 
ized, and  the  necessary  teams  and  wagons 
hired,  the  entire  party  proceeded  to  Pleasan- 
ton,  Iowa,  a  point  situated  immediately  on 
the  l>oundary  line,  jusi  east  of  the  45th  mile 
point.  Pleasanton  and  LlnevUle  subsequent- 
ly became  the  bases  of  operation,  our  parties 
changing  from  one  of  these  points  to  the  oth- 
er as  the  necessities  of  the  work  required. 


''Work  was  commenced  at  the  40th  mile 
point,  as  arranged.  It  soon  became  quite  evi- 
dent that  the  actual  boundary  line  as  indicat- 
ed by  points  shown  and  satisfactorily  identi- 
fied differed  from  the  line  as  would  be  estab- 
lished by  the  field  notes  of  the  Hendershott 
and  Minor  survey.  In  order  that  the  relative 
positions  of  the  actual  mUe  points  between 
the  40th  and  60th  mile  points  could  be  proper- 
ly determined,  and  also  their  true  relation  to 
the  theoretical  points  as  found  in  accordance 
with  the  courses  and  distances  shown  in 
Hendershott's  report,  it  was  deemed  neces- 
sary to  establish  a  chord  or  base  line  twenty 
miles  in  length  between  the  40th  and  60th 
iron  monuments  to  which  all  points  actually 
found  and  definitely  located  or  shown  and 
claimed  as  being  upon  the  boundary  line 
could  be  referred,  and  from  which  all  points 
finally  determined  could  be  accurately  locat- 
ed. For  the  details  of  the  actual  field  work 
and  its  results  we  respectfully  refer  to  the 
accompanying  report  of  Mr.  W.  O.  Hodgkins, 
in  charge  of  party  (Appendix  A).  It  Is  prop- 
er here  to  state  that  the  field  work,  done  as 
It  was  In  accordance  with  the  precise  meth- 
ods of  the  U.  S.  geodetic  surveys,  was  neces- 
sarily very  slow  and  tedious;  but  its  accu- 
racy, in  our  opinion,  cannot  be  questioned. 
The  measurement  of  the  twenty-mile  base^ 
line  involved  a  very  great  amount  of  labor,  g 
whilst  the  computations  necessary  in  the*ex-» 
act  reduction  of  the  measurements  were  also 
very  laborious.  Complete  topographical  notes 
were  also  taken  for  the  entire  work,  but  the 
commissioners  have  deemed  It  unnecessary 
to  have  maps  prepared,  as  their  prepara- 
tions would  Involve  a  considerable  expense 
without  any  corresponding  benefit.  The  very 
unfavorable  weather  during  a  great  portion 
of  May  and  a  part  of  June  interfered  serious- 
ly with  the  prosecution  of  the  field-work, 
causing  a  delay  of  from  two  to  three  weeks. 

"Careful  examination  was  made  in  every 
Instance  for  the  precise  location  of  the  orig- 
inal Hendershott  and  Minor  mile  points,  but 
out  of  twenty-one  of  these  points  included  in 
the  survey  only  nine.  Including  three  iron 
monuments,  could  be  satisfactorily  Identified. 
The  42d,  43d,  44th,  49th,  64th,  and  58th  mile 
points  were  identified  and  located  by  evi- 
dence entirely  satisfactory  to  the  commission- 
ers. As  regards  the  50th  mile  point  (iron 
monument),  concerning  the  reliability  of 
which  doubt  had  existed,  the  commissioners 
are  satisfied  that  it  is  very  little,  if  at  all, 
out  of  its  original  position;  Its  relation  to 
the  49th  mile  point  (which  was  clearly  identi- 
fied as  Hendershott*8  original  point),  as  de- 
termined by  the  base  line,  confirming  our 
Judgment  After  the  work  of  relocation  had 
commenced,  and  preliminary  work  on  the 
twenty-mile  base  well  advanced,  statements 
were  made  to  the  commissioners  to  the  effect 
that  the  iron  monument  at  the  60th  mfle 
point  had  at  one  time  been  moved  from  its 
original  position.  This  being  a  D|&tter  of  im- 
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portaoce,— 4he  monument  In  question  being 
considered  as  a  fixed  point  In  establishing 
the  base  line,— an  inquiry  was  had  regarding 
It,  and  a  considerable  amount  of  testimony 
beard.  This  testimony  was  very  conflicting, 
but  after  Its  careful  consideration,  and  the 
prolongation  of  the  base  line  some  four  miles 
eastward  of  the  GOth  mile  point,  the  commis- 
sioners were  satisfied  that  the  monument 
was  occupying  Its  original  position. 

•The  location  of  the  52d  mile  point  was 
more  difficult,  and  involved  a  much  more  ex- 
tended Investigation  than  for  any  point  es- 
tablished by  the  commissioners.  It  was 
claimed  and  strongly  urged  that  the  original 
52d  mile  point  as  established  by  Hender- 
Sshott  and  Minor  was  at  a  point  witnessed  by 
•  two^trees,— an  elm  and  an  oak,— which  trees, 
as  well  as  a  point  established  from  them  in 
accordance  with  Hendershott  and  Minor  field 
notes,  were  shown.  The  field  notes  regard- 
ing this  point  and  also  the  53d  mUe  point  are 
as  follows: 

"(Chains.) 

**  ^80.00    Set  52d  mile  post 

Bearings,  elm,  IS  inches  diameter, 
N.,  87U*  B.,  10%  Unks;  burr  oak, 
12  inches  diameter,  S^  22«  W.,  28 
links.' 

*^Continnlng): 

**  'N.,  88*  47  B.» 
•(Cbalna.) 

** '  0.30   A  pond,  250  links  wide;  dhrection  of 

its  length,  N.  &  S. 
5.00   Prairie. 
15.00   Timber. 

30.00   Field  (Stokes*)  fence,  nearly  N.  ft  S. 
57.50   Left  field. 
80.00   Set  53d  mUe  post    Bearings,  black 

oak,  8"  diameter,   S.,  53*   B.,   16 

links;  black  oak,  6"  diameter,  N., 

53*  B.,  ^  links.' 

*The  trees  shown  and  claimed  as  being  the 
original  witness  trees  for  Hendershott  and 
Minor's  52d  mile  point  agree  very  well  with 
the  field  notes  as  regards  their  distance  from 
the  51st  mile  point,  and  also  as  to  their  rela- 
tive positions  to  each  other.  The  distances 
and  bearings  of  these  trees  from  the  point 
shown  and  claimed  as  the  original  Hender- 
shott mile  point  also  agree  with  the  field  notes 
closely.  Beyond  these  coincidences,  however, 
there  is.  In  our  Judgment,  nothing  whatsoever 
to  warrant  a  conclusion  that  they  were  ever 
marked  as  witness  trees  by  Hendershott  and 
Minor.  In  their  report  (10th  Howard,  pages 
15  and  16)  they  state:  In  timber  the  number 
of  the  mile  is  marked  on  the  witness  trees 
with  the  letter  appropriate  to  each  state,  there 
being  one  tree  marked  on  each  side  of  the 
line  whenever  possible.  The  foot  of  each  wit- 
^  ness  tree  is  marked  with  the  letters  "B  L." ' 
^  The  oak  tree  shown  and  claimed  to  be  a  wit- 
r  ness  tree  for  the«52d  mile  point  had  a  large 
'blaze'  on  its  trunk,  about  five  feet  from  the 
ground.     Nothing  whatever  could  be  ascer- 


tained l^  the  commissioners  to  in  any  man- 
ner indicate  what,  if  any,  marking  had  been 
inscribed  on  the  blaze,  nor  could  any  informa- 
tion X)e  had  concerning  such  marking.  At  the 
foot  of  this  tree,  facing  N.,  45"  E.,  Is  to  be  seen 
a  blaze  on  which  are  plainly  discernible  the 
letters  *B  X.'  The  blaze  on  the  trunk  of  the 
tree  faced  directly  east,  whilst  the  point  to 
which  it  is  claimed  to  lefer  is  but  22**  east  of 
north  from  the  tree.  It  is  the  universal  cus- 
tom of  surveyors  in  marking  witness  trees, 
so  far  as  the  experience  of  the  commissioners 
goes,  to  make  such  marks  so  as  to  face  as 
nearly  as  possible  the  point  witnessed.  The 
'B  X'  mark  faces  certainly  25*  east,  and  the 
blaze  on  trunk  of  tree  G8*  east  of  the  point 
claimed  to  be  witnessed.  Measurements  of 
the  'X'  mark  at  base  of  tree  are  as  foUowi^  la 
tenths  of  one  foot: 


"The  mark  inclining  to  the  left  extends 
above  the  letter  *B'  and  is  quite  close  to  the 
upper  curved  line.  The  mark  inclining  tD  the 
right  runs  closely  to  the  lower  part  of  the 
'B.'  It  would  have  been  quite  as  practicable 
to  have  cut  a  letter  *V  as  an  'X'  on  the  blaze 
found  at  foot  of  this  tree,  and  the  commis- 
sioners were  not  prepared  to  accept  this  let- 
ter *X'  as  an  *L'  without  stronger  corroborative 
evidence  than  they  could  obtain.  This  tree,  if 
marked  by  Hendershott  and  Minor,  must 
have  been  so  marked  forty-six  years  ago.  A 
section  of  the  tree  at  a  pohit  eight  feet  above 
the  ground,  the  tree  being  very  uniform  im 
size,  from  three  feet  above  the  ground  for 
eight  to  nine  feet  above,  was  cut  and  sent  to 
Prof.  McBride,  botanical  expert  at  the  Uni- 
versity of  Iowa,  for  his  opinion  (as  expert)  as 
to  its  age,  etc. 

"In  a  letter  from  him  to  Commissioner  Dey,^ 
May  19th,  189G,  he  states:  m 

•  ••  *I  judge  that  the  tree,  when  felled,  was  70  T 
years  old.  Its  history  runs  about  as  follows: 
58  years  ago  it  received  an  injury  (blaze?)  of 
which  a  scar  persists.  The  tree  at  the  time 
was  about  11  years  (11-16)  old,  and  not  to  ex- 
ceed, bark  Included,  3^4  inches  thick.  I  say 
about  11  years,  for  it  takes  some  years  not 
recorded  on  the  section  for  a  tree  to  attain 
six  feet  in  height.  25  years  later  the  tree 
had  added  about  2^  inches  to  Its  radius.  The 
next  17  years  a  little  more  than  one  inch  to 
the  radius,  making  the  diameter  of  the  wood 
(bark  not  counted)  about  8^  to  8V6  inches. 
Since  this  another  Inch  of  wood  has  been  add- 
ed to  the  radius.  Calling  this  17  years  (it  is 
more,  rather  than  less,  as  the  annual  incre- 
ment Is  constantly  smaller),  we  have  the  total 
since  the  scar,  59  yean,* 
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TThls  oak  tree,  as  shown  by  Prof.  McBride, 
at  a  point  where  section  examined  by  him  was 
cot,  was  8%  to  8%  Inches  in  diameter  when  53 
to  58  years  old.  Being  70  to  75  years  old,  it 
would  liave  been  24  to  29  years  old  in  1850, 
and  its  diameter  where  blaze  was  found  could 
not  have  exceeded  5  inches.  As  the  blaze 
sliows  a  face  of  fully  eight  Inches,  it  is  evi- 
dent It  could  not  have  been  cut  on  a  tree  with 
a  diameter  of  only  five  inches.  The  diameter 
of  this  tree  at  base,  where  *B  X'  mark  was 
found,  Is  now  15  inches.  Applying  the  pro- 
portionate growth  of  tree  as  shown  by  Prof. 
^IcBrlde.  and  its  diameter  at  base  could  not 
have  exceeded  8.5  inches  46  years  ago,  and  its 
size  was  not  sufficient  to  have  received  the 
blaze  now  shown. 

''Regarding  the  elm  tree,  also  claimed  to  be 
a  witness  tree  for  the  original  Hendershott 
52d  mile  point  This  tree  also  has  a  large 
blaze,  about  four  feet  from  the  ground.  Noth- 
ing whatever  was  shown  to  prove  that  it  ever 
had  any  mark  upon  it  (prior  to  the  time  of  a 
private  survey  made  in  18d3)  other  than  the 
characters  «S  28.'  The  letter  *S,*  if  it  ever 
existed,  is  now  totally  obliterated.  The  figure 
*T  is  still  plainly  discernible,  and  a  part  of  the 
upper  portion  of  a  figure  '8*  to  the  right  of  the 
*2^  can  also  be  traced.  Nothing  was  shown  to 
prove  that  it  was  ever  marked  at  its  base  with 
the  letters  'B  L,*  as  it  should  have  been  were 
it  a  Hendershott  wltness^tree.  Diligent  search 
had  evidently  been  made  at  some  time  for 
this  mark,  as  is  plainly  evidenced  by  the  chop- 
ping at  its  base;  and,  had  the  proper  marks 
ever  been  found,  it  is  quite  certain  the  fact 
would  have  been  in  evidence  before  the  com- 
missioners. 

'The  Hendershott  notes  show  that  at  80 
links  eastward  of  the  52d  mile  point  the 
bank  of  a  pond  was  reached,  and  that  the 
pond  itself  was  250  links  in  width,  making 
a  distance  of  280  links  from  the  52d  mile 
point  to  the  east  bank  of  pond.  The  bank 
of  this  pond  directly  east  of  the  52d  mile 
point,  claimed  to  be  witnessed  by  the  'elm 
and  oak,'  has  evidently  moved  eastward  to 
some  extent  since  1850,  as  shown  by  present 
conditions.  Measurements  made  by  the  com- 
missioners show  that  280  links  eastward 
from  the  point  claimed  as  the  Hendershott 
52d  mile  point  reach  a  point  59  links  east  of 
the  present  bank  of  the  pond.  Thirty  chains 
east  of  their  52d  mile  point,  as  seen  by  their 
notes,  the  Hendershott  line  crossed  the 
'Stol^es*  field  fence.  The  line  of  this  fence 
Is  still  plainly  visible.  A  line  straight  from 
the  52d  mile  point,  claimed  to  be  witnessed 
by  the  *elra  and  oak/  to  the  54th  mile  point, 
will  pass  at  least  70  feet  south  of  the  'Stokes' 
fence  line,  as  noted  by  Hendershott.  For 
more  than  thirty  years,  and  after  the  estab- 
lishing of  the  boundary  line  by  Hendershott 
and  Minor,  it  is  claimed  a  road  was  main- 
tained and  worked  as  a  Missouri  road  be- 
tween the  52d  and  54th  mile  points,  and  that 
until  within   the  past  five  years  this  fact 


vras  never  questioned.  It  la  claimed  that  tbe 
line  recognized  by  parties  living  on  both 
sides  of  the  boundary  as  being  the  Hender- 
shott Une  since  his  survey,  and  until  within 
the  past  few  years,  is  now  plainly  shown 
for  a  very  considerable  distance  between  the 
52d  and  53d  mile  points  by  the  line  of  what 
is  known  as  the  'Fugate  Fence  Line.'  It  is 
claimed  this  fence  was  put  up  by  one  Fugate, 
the  owner  of  land  in  and  a  resident  of  Iowa 
(and  who  was  also  a  surveyor),  and  who,  liv- 
ing, as  he  did,  close  to  the  line,  and  present 
when  the  Hendershott  survey  was  made, 
probably  knew  where  the  true  line  was,  and 
placed  his  fence  on  that  line.  This  line  very 
closely  agrees  with  a  line  running  directly 
from  SulUvan'a  52d  mUe  point  to  the  54thS 
mile  point»*the  last  named  having  been  satis-* 
factorily  identified  and  located  by  the  com- 
missioners. It  is  claimed  to  be  improbable 
that  Fugate  placed  hla  fence  north  of  the 
proper  line. 

"The  commissioners  most  carefully  consid- 
ered all  the  ccmditions  relating  to  the  point 
cUiimed  to  be  the  Hendershott  52d  mile 
point,  and  witnessed  by  the  'elm  and  oak.' 
But,  the  more  the  matter  was  weighed,  the 
stronger  became  their  conclusion  that  the 
trees  mentioned  could  not  have  been  the  wit- 
ness trees  as  claimed.  Ooincidences  of  posi- 
tion constitute  their  claim.  It  is  proper  here 
to  state  that  within  a  short  distance  to  the 
north  of  the  52d  mile  point,  as  established 
by  the  commissioners,  are  the  stumps  of  an 
elm  and  burr  oak  which  agree,  as  well  as  do 
the  other  elm  and  oak,  as  to  distance  from 
the  51st  mile  point,  better  as  to  topographi- 
cal conditions,  and  are  very  similar  as  to  the 
relative  position  required  by  the  field  notes 
for  the  witnesses  to  the  52d  mile  point  The 
commissioners  have  no  idea  that  these 
stumps  referred  to  were  those  of  Hender- 
shott's  witness  trees,  but  make  this  state- 
ment to  show  that  coincidences  such  as 
shown  by  the  'elm  and  oak'  are  not  impossi- 
ble. To  have  crossed  the  'Stokes'  fence,  in 
a  distance  of  30  chains,  starting  from  the 
suppositious  52d  mile  point  claimed  to  be 
witnessed  by  the  elm  and  oak,  an  angle  of 
at  least  2^  to  the  left  would  have  been  nec- 
essary, and  also  another  angle  to  the  right 
equally  great  in  order  to  run  directly  to  the 
54th  mile  point  Hendershott's  notes  make 
no  mention  of  any  such  angles.  The  angle 
recorded  as  having  been  made  at  the  52d  mile 
point  was  .20'  to  the  north,  the  course  having 
been  changed,  according  to  the  Hendershott 
notes,  from  N.  89*  16'  B.  to  N.  88**  47'  B.  We 
are  satisfied,  from  personal  investigation, 
and  from  points  found  and  referred  to  our 
base  line,  that  the  original  Sullivan  line  can 
be  readily  traced  from  his  51st  mile  point  to 
his  52d  mile  point;  and  we  believe  it  very 
probable  that  the  Hendershott  line  between 
the  52d  and  54th  mile  points  is  nearly  Iden- 
tical with  the  Sullivan  line.  Whilst  we  did 
not  adopt  the   Sulliv^j^lJfti^,  between   the 
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points  n&med,  very  good  reasons  could  have 
been  given  for  doing  so.  The  Hendershott 
notes  make  no  mention  of  Sullivan's  line 

*  after  leaving  his  4dth  mile*  point  until  his 
54th  mile  point  was  reached.  They  make  no 
mention  of  finding  Sullivan*s  52d  mile  point 
or  of  any  trees  on  his  line;  but  they  say  In 
their  report  (page  4,  10th  Howard  Report) 
that  they  'discovered  abundant  blazes  and 
many  wttness  tress  which  enabled  us  to  find 
and  remark  the  said  (Sullivan)  line  as  direct- 
ed by  the  court.'  Also,  on  page  7,  same  re- 
port, it  is  stated:  *But  in  heavy  bodies  of 
timber  iio  difficulty  was  eacperienced  in  dis- 
covering evidences  of  the  precise  location  of 
the  [Sullivan]  line^  not  only  by  blazes,  but  by 
line  and  toitness  trees.*  (Italics  are  ours.) 
And  on  the  same  page:  'The  general  topog- 
raphy of  the  country,  and  especially  the 
crossing  of  the  streams,  greatly  facilitated 
us  In  following  the  line,  and  in  some  instan- 
ces, when  confirmed  by  the  old  blazes,  en- 
abled us  to  establish  it  with  sufficient  cer- 
tainty.' Commencing  some  ten  chains  east 
of  the  51st  mile  point,  the  country  through 
which  the  boundary  line  passes  was  and  Is 
heavily  timbered,  and,  as  before  stated,  the 
Sullivan  line  in  the  timber  is  at  this  time 
readily  to  be  found.  The  inference  that  the 
Hendershott  line  eastward  from  the  51st 
mile  was  nearly  identical  with  the  Sullivan 
line  is  quite  as  strong  as  the  contrary,  not- 
withstanding no  mention  is  made  by  Hen- 
dershott of  the  Sullivan  line  after  leaving  a 
point  6.20  chains  east  of  the  49th  mile  point 
until  reaching  the  54th  mile  point 

"The  Sullivan  line,  between  the  51st  and 
52d  mile  points,  as  shown  by  his  field  notes, 
crossed  the  east  fork  of  Grand  river  (now 
called  Weldon)  three  times.  This  line  now, 
by  reason  of  changes  in  the  bed  of  the 
stream,  will  cross  the  Weldon  five  times. 
With  the  exception  of  the  *elm  and  oak,' 
there  were  no  traditional  or  apparent  evi- 
dences claimed  as  indicating  the  original  lo- 
cation of  the  Hendershott  and  Minor  52d 
mile  point.  A  line  run  eastward  with  the 
bearings  given  by  the  Hendershott  notes 
from  their  51st  mile  point  would  pass  at 
least  40  feet  south  of  the  point  indicated  by 
the  'elm  and  oak.'  A  line  run  eastward,  as 
per  the  Hendershott  notes,  from  the  point 
claimed  as  the  Hendershott  and  Minor  52d 
mile  point,  would  pass  at  least  90  feet  south 
of  their  54th  mile  point  The  commissioners 
carefully  considered  all  the  comparatively 
ei  authentic  traces  of  the  Hendershott  line,  to- 

•  gether^with  the  topographical  conditions  giv- 
en in  the  notes  of  the  survey.  Between  the 
53d  and  54th  mile  points  were  found  evi- 
dences of  the  Hendershott  line,  which  were 
satisfactory,  and  the  line  established  by  us 
was  run  from  the  54th  mile  point  which,  as 
before  stated,  was  Identified,  directly  to  the 
52d  mile  point  and  passing  through  the 
points  found  between  the  53d  and  54th  mile 
points.    The  Hendershott  notes  show  a  line 


direct  from  the  52d  to  the  Sitb  mile  poAnt 

"The  line,  as  finaUy  established  and 
marked  by  us,  between  the  52d  and  5Sd  mile 
points,  is  north  of  the  boundary  line  as 
claimed  for  Iowa,  and  south  of  that  line  bm 
claimed  by  Missouri,  and,  as  it  happens, 
very  nearly  equally  divides  the  narrow  ter- 
ritory in  dispute,  although  there  was  no  in- 
tention to  compromise  the  difference.  We 
are  satisfied  that  the  line,  as  established  by 
us  between  the  53d  and  54th  mile  points,  is 
very  neaily,  if  not  Identical  with,  the  origi- 
nal Hendershott  line,  and  in  accordance  with 
the  marlis  of  that  survey.  The  same  line 
was  produced  to  the  52d  mile  point  notwith- 
standing it  passes  considerably  south  of  the 
plainly  Indicated  Sullivan  line.  The  62d 
mile  point  as  established  and  marked  by  ns, 
was  placed  as  nearly  as  possible  in  accord- 
ance with  the  notes  of  the  Hendershott  sur- 
vey, evidenced  by  the  width  of  the  pcMid, 
and  also  its  distance  from  the  ^Stokes'  ftfioe 
line. 

'The  field-notes  of  the  Hendershott  and 
Minor  survey  show  as  follows: 

*'At  6.30  chains  eastward  from  the  Hen- 
dershott 42d  mile  point  Sullivan's  42d  mile 
point  was  found,  and  course  changed  at  that 
point  from  N.  88"  58'  B.  to  N.  89'  Oe*  B. 

"6.37  chains  eastward  of  Hendershott's  43d 
mile  point  Sullivan's  43d  mile  point  was 
found,  and  course  changed  at  that  point 
from  N.  a^-  16'  E.  to  N.  89**  47'  B. 

*'7.00  chains  eastward  of  Hendershott's 
44th  mile  point  Sullivan's  44th  mile  point 
was  found,  and  course  changed  at  that  point 
from  N.  89'  47'  B.  to  N.  89"  9'  B. 

"6.20  chains  eastward  from  Hendershott's 
49th  mile  point  Sullivan's  49th  mile  point 
was  found,  and  course  changed  at  that  point 
from  N.  89'*  9'  B.  to  N.  89*»  16'  B.  ^ 

"4.07   chains    eastward    of   Hendtt^hott'sg 
54th  mile* point  Sullivan's  54th  mile  point* 
was  found,  and  course  changed  at  that  point 
from  N.  89**  16'  B.  to  N.  89*  2'  B. 

"2.53  chains  eastward  of  Hendershott's 
58th  mile  point  Sullivan's  58th  mile  point 
was  found,  and  course  changed  at  that  i>olnt 
from  N.  89**  2'  B.  to  N.  89°  27'  B. 

"In  each  Instance  it  will  be  seen  that  the 
Hendershott  courses  are  changed  at  the  Sul- 
livan mile  points.  The  decree  of  your  hon- 
orable court  made  January  3,  1851,  declared 
that  the  line  should  be  direct  between  each 
Hendershott  mile  point;  and  it  is  evident 
that  the  actual  courses  between  the  points 
referred  to  above  are  not  in  accordance  with 
the  recorded  courses.  It  was  found  by  ref- 
erence to  our  base  line  in  all  cases  where 
the  field  notes  show  a  straight  line  between 
such  points  that  when  the  distance  recorded 
as  a  straight  line  was  two  or  more  miles,  the 
line  is  actually  a  curve.  The  ordinates  meaa- 
ured  from  the  base  line  do  not  show  axiy 
regular  rate  of  curvature,  and  the  curv^ 
themselves  swing  to  the  south  and  then  to 
the  north,  the  base  line  crossing  the  bouna- 
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BTj  line  tliree  times  in  twenty  miles.  The 
greatest  distance  of  base  line  from  boundary 
line  is  at  the  &5th  mile  point,  which  is  about 
247  feet  north  of  base.  The  46th  mile  point 
Is  160  feet  south,  and  the  6ath  mile  point  153 
feet  south  of  base. 

"It  is  difficult  to  account  for  the  discrep- 
ancies found  between  the  recorded  line  as 
shown  in  Hendershott's  notes  and  the  line 
actually  found.  It  is  quite  possible  that  the 
irregrularitles  either  grew  out  of  the  inaccu- 
racy of  the  solar  compass  used  on  the  survey, 
or  an  inaccurate  use  of  the  instrument  itself. 
**We  were  surprised  at  the  facility  with 
which  the  Sulllyan  line  could  at  the  time  of 
our  survey  be  traced  for  considerable  dis- 
tances along  the  twenty  miles  of  line  includ- 
ed In  ouir  operations.  Of  twenty-one  mile 
points  from  the  40th  to  the  60th,  Inclusiye, 
Sullivan  had  witness  trees  for  fifteen.  Some 
of  these  witness  trees  can  now  be  found,  and 
also  well-defined  line  trees  mentioned  by 
him.  On  Hendershott's  line  only  eight  mile 
points  out  of  the  twenty-one  referred  to  were 
witnessed  by  trees.  Had  the  care  shown 
by  Sullivan  in  marking  his  line  been  exer- 
cised by  Hendershott  and  Minor,  the  line 
(sof  the  latter  would  have  been  much  more 
•  fuUy  •  and  satisfactorily  defined.  The  hur- 
ried manner  in  which  the  work  of  the  Hen- 
dershott surv^  was  performed  (151  miles  of 
relocation,  in  addition  to  random  lines,  hav- 
ing been  accomplished  In  30  days)  may  in 
some  measure  account  for  the  great  lack  of 
witness  trees  and  other  evidences  necessary 
for  an  actual  location  of  the  boundary  line 
of  ""SSO.  We  are  inclined  to  the  opinion  that, 
so  far  as  regards  the  t^-enty  miles  men- 
tioned, the  Sullivan  line  can  be  as  readily  re- 
located as  can  the  Hendershott  line. 

"The  decree  of  your  honorable  court  re- 
quires that  the  line  relocated  by  us  shall  be 
marked  with  durable  monuments.  Twenty- 
one  mile  points  included  in  the  line  relocated, 
being  from  the  40th  to  the  60th  mile,  in- 
clusive, are  now  marked  as  required.  The 
40th,  50th,  and  60th  miles  are  marked  with 
the  cast-iron  monuments  originally  placed 
by  Hendershott  and  Minor,  in  1850.  Mile 
points  intermediate  are  marked  with  stone 
monuments.  These  are  of  the  best  quality 
of  Missouri  red  granite,  are  twelve  inches 
square,  and  from  6'  2"  to  6'  6"  in  length. 
The  stones  stand  2'  above  ground  (this  por- 
tion being  hammer  dressed),  and  are  well 
finished  in  every  particular.  On  the  north 
side  of  each  stone  is  plainly  cut  the  word 
•Iowa,*  on  the  south  side  the  word  *Mis- 
souri,'  on  the  east  side  the  words  *State  line,' 
and  on  the  west  the  figrures  denoting  the 
number  of  the  mile  point 

'*The  iron  monuments  were  reset  so  as  to 
show  about  18  inches  above  ground.  The 
granite  monuments  were  set  with  great  care, 
their  apices  being  exactly  on  the  line.  They 
were  well  rammed  when  placed  in  ground, 
and    will    need    no    witness    trees.     Their 


weight  averages  1,050  pounds  each,  and  w« 
think  they  can  safely  be  prononnced  both 
durable  and  permanent.  The  amoimt  paid 
for  them  includes  all  freight  chargw  and 
expenses  of  delivery  and  setting. 

"Attached  hereto  (Appendix  B)  is  a  state- 
ment of  the  expenses  consequent  upon  the 
relocation  and  marldng  that  portion  of  the 
boundary  line  between  the  40th  and  60th 
mile  points,  which  statement  is  respectfully 
submitted  for  the  action  of  your  honorable 
body. 

"Attached  hereto  (Appendix  G)  is  a  photo-? 
graph  of  the*  section  of  the  oak  tree  exam-7 
ined  and  reported  on  by  Prof.  McBride. 
^James  Harding. 

"Gomm'r  for  Missouri. 
••Peter  A  Dey, 

•*Oomm'r  for  Iowa. 
•TJwIght  O,    Morgan. 

"Of  lUhiols. 
-Chicago,  HL,  Sep.  18,  ISOOT 

••Appendix  A 
"T7.  S.  Coast  and  Geodetic  Survey. 
"Salina,  Kansas,  June  20th,  1896. 
"Gen,  James  Harding,  Hon.  Peter  A.  Dey, 
Dwight  G.  Morgan,  Esq.,  Commissioners 
in  the  Matter  of  the  Boundary  Line  be- 
tween the  States  of  Missouri  and  Iowa. 

"Dear  Sirs:  I  have  the  honor  to  submit 
the  following  report  upon  the  operations 
conducted  under  my  direction  for  the  pur- 
pose of  enabling  you  to  locate  and  mark  by 
'durable  monuments,'  as  required  by  the  de- 
cree of  the  supreme  court  of  the  United 
States  dated  February  8rd,  1896,  that  por- 
tion of  the  boundary  line  between  the  states 
of  Missouri  and  Iowa  which  lies  between  the 
fortieth  and  sixtieth  mile  i>osts  east  of  the 
old  northwest  comer  of  Missouri,  as  marked 
in  1850  by  H.  B.  HendershoU  and  W.  G.  Mi- 
nor, commissioners. 

"It  appears  unnecessary  for  me  to  make 
any  mention  in  this  report  of  the  antecedent 
circumstances  leading  up  to  this  survey,  as 
you  are  well  acquainted  with  them,  and  will, 
no  doubt,  take  occasion  to  allude  to  them  In 
your  own  report  to  the  supreme  court. 

"I  therefore  pass  at  once  to  my  own  work. 

"Your  board  having  applied  to  General  W. 
W.  Duffleld,  superintendent  of  the  U.  8. 
coast  and  geodetic  survey,  for  the  detail  of 
an  officer  to  make  the  necessary  surveys,  I 
was  selected  for  that  duty,  and  Mr.  A.  L. 
Baldwin,  also  of  the  G.  &  G.  Survey,  was  as- 
signed to  the  party  as  assistant  observer. 

*'In  compliance  with  the  request  of  your 
board,  received  through  Mr.  Morgan,  we  metS 
you  on  April  8th,  1806,  at  Davls*City,  Iowa,? 
A  preliminary  inspection  of  the  western 
portion  of  the  field  of  work  was  made  on  that 
day,  and  the  organization  of  the  party  was 
completed  by  engaging  laborers  and  teams. 

"On  the  following  day  the  whole  party  was 
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transferred  to  the  village  of  Pleasanton, 
Iowa,  that  place  being  centrally  located  for 
the  western  half  of  the  work,  as  It  is  directly 
on  the  boundary,  and  Jast  east  of  the  forty- 
fifth  mile  post. 

*'A  partial  examination  of  the  line,  as  iden- 
tified by  more  or  less  reliable  traditions  cur- 
rent in  its  neighborhood,  made  it  evident  that 
its  course  in  many  places  deviated  widely 
from  the  description  given  in  the  field  notes 
attached  to  the  report  of  the  former  commis- 
sion.   10  How.  1. 

"Not  only  do  the  bearings  differ  from  those 
recorded  in  that  report,  but  portions  of  the 
line  which  are  there  called  straight  were 
found  to  be  curved,  or  composed  of  broken 
lines. 

"Under  these  conditions  It  seems  inexpe- 
dient to  attempt  to  reproduce  upon  the 
ground  the  courses  and  distances  of  the  for- 
mer survey. 

"Such  an  attempt  would  undoubtedly  have 
led  to  serious  confusion,  and  would  have  fur- 
nished little  information  of  real  value,  while 
the  labor  of  making  the  necessary  correc- 
tions would  have  been  excessive. 

"In  place  of  that  undesirable  plan,  I  adopt- 
ed, with  your  approval,  the  method  of  meas- 
uring a  base  line  straight  across  the  country 
for  the  twenty  miles  to  be  surveyed. 

"All  of  the  old  points  which  were  recov- 
ered, and  all  new  points  which  it  became 
necessary  to  locate  upon  the  ground,  were 
directly  referred  to  the  base  line,  which, 
from  a  mathematical  point  of  view,  is  the 
axis  of  absdssse  in  a  system  of  rectangular 
co-ordinates. 

"It  seems  scarcely  necessary  to  mention 
the  advantages  which  this  method  affords  in 
point  of  simplicity  and  accuracy  of  worlc, 
but  it  may  do  no  harm  to  allude  very  briefly 
to  a  few  of  them. 

"Thus,  the  relative  posltionrf  and  bearings 
of  different  portions  of  the  boundary  can  be 
readily  found  with  far  greater  precision  than 
M  would  otherwise  be  easily  practicable. 
53  "Moreover,  in  this  system  of  work  each 
•  point  of  the*boundary  is  fixed  Independently 
of  every  other  point,  all  being  directly  re- 
ferred to  the  base  line.  This  characteristic 
permits  any  desired  local  correction  to  be 
made  at  any  point  without  necessarily  af- 
fecting points  on  either  side,— a  feature 
which  I  consider  very  essential  In  work  of 
this  character.  The  base  line  was  so  select- 
ed as  to  lie  along  the  general  direction  of  the 
boundary,  which  in  fact  crosses  it  three 
times;  eleven  of  the  twenty-one  monuments 
being  north  of  the  base,  and  the  other  ten 
south  of  It 

"This  statement  well  illustrates  both  the 
irregularity  of  the  boundary,  and  the  fact 
that  the  base  line  Is  very  close  to  the  general 
direction  of  the  line. 

"Another  important  consideration  in  the  se- 
lection of  the  base  line  was  to  make  it  pass 
through  the  towns  of  Pl«tasanton  and  Line- 


vllle  without  meeting  obstmctionfly  and  with- 
out damaging  private  property. 

''This  was  successfully  accomplished,  and, 
in  the  whole  course  of  the  line,  remarkably 
little  tree  cutting  was  needful.  The  base 
line  was  ranged  out  with  an  eight-inch  the- 
odolite, the  standards  of  which  were  high 
enough  to  permit  the  telescope  to  transit. 
The  telescope  was  of  excellent  quality,  and 
was  provided  with  an  eyepiece  micrometer, 
by  means  of  which  slight  deviations  from  the 
straight  line  could  be  measured  and  cor- 
rected. 

"As  the  work  of  locating  the  base  line  ad- 
vanced eastward,  the  party  was  moved  to 
Lineville,  Iowa,  which  town  la  situated  Just 
north  of  the  boundary  line,  and  between  the 
fifty-sixth  and  fifty-seventh  mile  posts,  and 
thenceforward  operations  were  conducted 
from  either  Lineville  or  Pleasanton,  as  was 
found  more  convenient  from  time  to  time. 

"As  soon  as  the  line  was  opened,  and  even 
before  the  final  adjustment  of  its  eastern 
terminus,  the  linear  measurement  was  begun 
by  Mr.  Baldwin,  with  the  assistance  of  the 
commissioners,  working  westward  from  the 
east  end  of  the  base,  near  the  sixty-mile 
monument. 

"When  about  five  and  one-half  miles  bad 
been  so  measured,  I  was  ready  to  take  per- 
sonal charge  of  the  measurement,  and  began 
at  the  west  end  of  the  base,  near  the  forty- 
mile  monument,  working  thence  eastward  to^ 
a  Junction  with  the  line  above  mentioned,      n 
•  "^he  system   of  measurement    employed? 
was  that  ordinarily  used  in  the  coast  and 
geodetic  survey  for  direct  measures  not  re- 
quiring the  base  apparatus. 

•*A  narrow  steel  tape,  twenty-flve  meters 
in  length  between  end  marks,  was  stretched 
under  a  tension  of  ten  kilogrammes,  as  indi- 
cated by  a  spring  balance  attached  to  one 
end  of  the  tape.  The  successive  tape  lengths 
were  marked  on  stakes  driven  into  the 
ground. 

"As  the  tape  necessarily  follows  very  close- 
ly the  inclination  of  the  ground,  the  hori- 
zontal distance  will  be  less  than  the  meas- 
ured distance,  and  the  correction  for  slope 
must  be  computed  for  each  tape  length,  the 
difference  of  height  between  the  ends  being 
determined  by  spirit  level.  The  very  Irregu- 
lar profile  of  this  line  made  these  differences 
of  height  unusually  great,  and  correspond- 
ingly increased  the  amount  of  correction. 

"A  small  correction  for  catenary  is  also 
necessary  when  the  tape  swings  clear  of  the 
ground,  the  'sag'  of  the  tape  slightly  decreas- 
ing the  distance  between  Its  ends.  Further, 
as  all  metallic  measures  vary  in  length  with 
changes  of  temperature,  it  Is  necessary  to 
apply  a  correction  for  such  variations,  the 
length  of  the  tape  being  known  at  the  tem- 
perature of  zero.  Centigrade. 

•*Temperatures  were  accordingly  noted  at 
frequent  intervals,  usually  at  every  fourth 
tape.  .  . 
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rrhe  direct  measurement  was  completed 
on  May  8th,  although  the  eaeteni  part  of  the 
line  had  still  to  be  leveled. 

•*The  computations  were  at  once  taken  In 
hand,  and  the  resulting  distances  were  fur- 
nished you  as  rapidly  as  possible. 

•*These  results,  for  present  purposes,  and 
as  compared  with  ordinary  measures,  may 
be  considered  practically  exact;  and  they 
show  that  the  chain  used  by  the  surveyors 
of  1850  was  too  long,  probably  from  the  com- 
bined eflTects  of  abrasion  and  of  high  tem- 
perature. 

•The  distances  between  such  of  the  old 
points  as  were  recovered  are  nearly  always 
too  great-  The  ratio  of  excess  is  not  con- 
stant, as,  indeed,  would  hardly  be  expected, 
but  shows  a  tendency  to  Increase  In  going 
from  west  to  east 
9  "A  marked  exception  to  this  rale  of  excess 
5  In  distance  Is  found  in  the  fifty-second  mile. 
•  The  eastern  end  of  this  mile* was  not  recov- 
ered, but  was  found  with  reasonable  certain- 
ty from  various  considerations,  while  the  re- 
puted point  at  the  western  end  was  recovered. 
The  mile  so  determined  is  noticeably  less 
than  a  statute  mile.  The  western  part  of 
this  mile  traverses  a  very  steep,  rough,  and 
wooded  country,  while  its  eastern  part  cross- 
ed the  Weldon  river  three  times  in  1850. 

"These  natural  difficulties  in  the  way  of  ac- 
curate measurement  probably  caused  the 
shortage  in  this  particular  mile. 

"In  my  own  work  I  found  it  desirable  to 
avoid  the  direct  measurement  of  this  mile, 
which  Is  even  more  unfavorable  now  than 
In  1850,  the  Weldon  having  changed  its 
course  sufficiently  to  cross  the  base  line  five 
times  at  present. 

**For  this  purpose  a  branch  base  about  sev- 
en-eighths of  a  mile  in  length  was  measured 
on  the  flat  ground  east  of  the  Weldon.  and 
the  distance  across  the  broken  section  was 
then  obtained  with  great  precision  by  tri- 
angulatlon.  The  distances  across  the  Grand 
river  and  Little  river  were  also  obtained  by 
triangulation. 

••Whenever,  In  the  course  of  the  measure- 
ment, we  passed  a  point  which  It  was  desir- 
able to  refer  to  the  base  line,  the  point  at 
which  its  rectangular  ordinate  met  the  base 
line  was  noted,  and  the  length  of  the  ordi- 
nate itself  was  measured.  The  relative  po- 
sitions of  these  various  points  thus  became 
known,  including  not  only  such  of  the  mile 
points  as  could  be  Identified,  but  also  numer- 
ous objects  commonly  reputed  to  mark  the 
boundary,  as  fences,  trees,  stones,  etc. 

•*As  far  as  possible  in  connection  with  the 
measurement,  notes  were  made  to  provide 
material  for  n  topographical  sketcli  of  the 
•trip  of  country  traversed  by  the  boundary. 

''As  stated  above,  the  measurement  was 
completed  on  May  8th.  As  rapidly  as  the 
reductions  were  computed,  the  places  for  the 
mile  stones  were  marked  on  the  ground  ftom 
the  fortieth  to  the  forty-ninth. 


"The  weather,  which  np  to  that  time  b^ 
been  generally  favorable,  now  became  rerj 

wet.     The  frequent  and  heavy  raina  serious- 
ly Interfered  with  the  work,  and  rendered 
progress  across  the  country  very  slow;   the 
roads  being  nearly  Impassable,  and  the  fords 
quite  so.     On  May  18th  the  exigencies  of  the^ 
regular  work  of  the  coast  and  geodetic  sur-ej 
vey  •compelled  the  detachment  of  Mr.  A.  hJ 
Baldwin,  who  had  rendered  energetic  and 
efficient  assistance  In  the  work. 

"On  the  same  day  I  moved  from  Pleas- 
anton  to  LlnevlUe  to  resume  work  on  the- 
eastern  part  of  the  line.  In  the  intervals, 
between  rains  I  completed  the  levels,  and,, 
after  computing  the  distances,  marked  the- 
places  for  the  mile  posts,— a  work  In  regard 
to  which  further  details  will  be  given  below. 
The  topographic  notes  were  also  completed. 

"In  order  to  furnish  as  much  Information 
as  possible  in  regard  to  this  portion  of  the 
boundary  line,  observations  for  the  approxi* 
mate  determination  of  the  latitude  and  longi- 
tude and  of  the  astronomical  azimuth  or 
bearing  of  the  base  lire  were  made  at  Pleas- 
anton  and  at  Llneville. 

"Bad  weather  Interfered  with  the  observa- 
tions at  Pleasanton,  and  at  Llneville  the 
lack  of  time  and  unfavorable  local  condltlona 
somewhat  affected  the  precision  of  the  re- 
sults, which  answer,  however,  the  purpose 
desired.  Latitude  and  azimuth  were  obtain- 
ed by  observations  on  Polaris  (a  Urssd  Mi- 
noris)  with  the  theodolite.  Time  was  obtain- 
ed by  sextant  observations  of  the  sun,  using 
a  mercurial  horizon  and  the  method  of  equal 
altitudes.  For  longitude  the  local  time  was 
compared  with  the  railroad  telegraphic  time 
signals.  It  remains  for  me  only  to  state 
briefly  the  old  points  which  were  recovered, 
and  the  conditions  which,  under  your  deci- 
sions, governed  the  location  of  those  points 
which  were  not  identified  by  local  marks. 

"The  fortieth,  the  fiftieth,  and  the  sixtieth 
mile  points  were  found  marked  by  the  iron 
monuments  placed  there  by  Commissioners 
Hendershott  and  Minor  in  1850.  There  was 
some  dispute  as  to  whether  No.  60  was  in 
Its  original  position  or  not,  but  the  weight  of 
evidence  and  the  continuity  of  the  traditional 
line  on  either  side  of  it  indicated  pretty  con- 
clusively that  it  had  never  been  disturbed. 

"The  remalnmg  points  were  originally 
marked  by  stakes,  sometimes  witnessed. 

"No.  42,  while  not  directly  identified  by 
marks,     was    satisfactorily    recovered    by 
means  of  a  *llne  tree'  four  chains  W.,  and  by 
topographical  notes  at  crossing  of  Grand  riv-- 
er,  as  shown  In  original  record.  .  m 

•"No  44  was  restored  by  measurement  ftromS^ 
the  two  witness  trees,  the  decaying  stumps 
of  both  of  which  were  found. 

"No.  49  was  also  identified  by  the  stumps 
of  both  witness  trees. 

"No.  51  was  marked  by  a  'mound  and  pit,' 
which  have  been  accepted  for  years  aa  the 
trae  marks.  Digitized  by  VjOOQIC 
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"No.  54  waa  marked  by  a  stone,  and  was 
further  identified  by  one  witness  tree. 

"No.  58  was  recovered  by  traces  of  the 
stakes  in  addition  to  the  remains  of  the  wit- 
ness tree,  and  the  point  established  by  J. 
0.  Sullivan  in  1816  was  also  found  a  little 
further  east,  and  also  the  stump  of  an  elm 
tree,  noted  as  a  *line  tree'  in  both  Sullivan 
and  Hendershott  notes,  being  4.10  chains  W. 
of  Hendershott'B  58th  mile  point  The  re- 
maining points  were  located  in  the  following 
manner: 

"No.  41  was  placed  midway  on  line  be- 
tween 40  and  42. 

"No.  43  was  so  placed  as  to  preserve  the 
relations  with  42  and  44  required  by  the 
field  notes  of  1850,  and  after  being  so  located 
was  found  to  agree  with  the  stump  of  the 
witness  tree  on  the  Iowa  side  of  the  line. 

"No  45  was  placed  in  the  middle  of  the 
street  bounding  Pleasanton  on  the  south, 
which  middle  line  is  shown  as  the  boundary 
on  the  official  plat  of  the  town  on  file  at  the 
county  seat,  and  at  the  proper  distance 
along  the  line  averaging  to  the  49th  mile. 

"No.  46  was  similarly  located  on  the  line 
passing  from  45  through  a  stone  pointed  out 
by  tradition  as  marking  the  line. 

"No.  47  was  placed  at  the  proper  distance 
on  a  line  drawn  straight  from  49  westward 
through  a  witnessed  section  comer  between 
47  and  48. 

"No.  48  was  placed  on  the  same  line  mid- 
way between  47  and  49. 

"No.  52  was  located  at  a  point  west  of  the 
pond  or  lake  in  the  Weldon  bottom  agree- 
ing with  the  topographic  description  given 
by  the  former  commissioners,  and  on  a  line 
agreeing  as  closely  as  possible  with  all  of 
the  apparently  authentic  traces  of  the  line 
surveyed  in  1850. 
^     "No.  53  was  placed  a  mile  west  of  54,  on 
5  the  straight  line  between  52  and  54. 
•  *  "No.  55  was  placed  a  mile  east  of  54,  on 
the  extension  of  the  line  drawn  from  54 
through  a  witnessed  stone  at  the  corner  com- 
mon to  Wayne  and  Decatur  counties,  Iowa. 

"Nos.  56  and  57  were  placed  at  mile  dis- 
tances on  the  straight  line  drawn  from  55, 
through  an  iron  pin  at  the  southwest  coi*- 
ner  of  the  streets  surrounding  the  public 
square  at  LlneviUe.  which  pin  was  univer- 
sally accepted  as  a  point  marking  the  bound- 
ary. Unsuccessful  search  was  also  made 
for  the  remains  of  a  wooden  post  which 
formerly  stood  a  little  further  east. 

"No.  59  was  placed  midway  between  58 
and  60,  in  the  manner  required  by  the  field 
notes  of  1850. 

"While  this  work  was  in  progress  many  of 
the  inhabitants  along  the  line  asked  that  ad- 
ditional points,  Intermediate  between  the 
mile  points,  might  be  furnished  them,  and, 
with  your  approval,  this  was  done. 

"In  accordance  with  the  decree  of  the  su- 
preme court  dated  January  3rd,  1851,  such 
points  were  always  placed  on  the  straight 


line  between  the  adjacent  mne  posts.  The 
^al  observations  were  made  on  the  after- 
noon of  June  13th,  and  the  instruments  were 
then  packed,  and  on  the  15th  were  shipped 
to  Washington. 

"I  left  LlneviUe  on  June  15th,  also,  to  re- 
sume my  regular  duties  In  the  coast  and 
geodetic  survey. 

"In  closing  this  report,  permit  me  to  ex- 
press my  appreciation  of  the  uniform  courte- 
sy and  consideration  shown  my  assistant 
and  myself  by  all  the  members  of  the  com- 
mission, and  my  hope  that  our  earnest  la- 
bors in  this  interesting  work  have  proved 
satisfactory  in  methods  and  results,  and 
that  they  may  be  instrumental  in  perma- 
nently settling  this  controversy. 

"The  appended  pages  give  in  summarized 
form  the  results  of  the  observations  and 
measurements,  as  well  as  the  mathematical 
formulae  employed. 

"Respectfully  submitted. 

"W.  O.  HodgUna* 

"Assistant,  Coast  &  Geodetic  Survey»  Chief 
of  Party." 

"Appendix  A. 

"The  following  table  gives  the  bearings^ 
and  distances  between  the  successive  milej 
posts  of  the  Missouri-Iowa  boundary* from* 
the  fortieth  to  the  sixtieth  mile  east  of  the 
initial  point,  as  the  said  mile  posts  were  re- 
located and  marked  by  James  Harding,  Pe- 
ter A.  Dey,  and  Dwight  C  Morgan*  commis- 
sioners, in  1896. 

"The  distances  are  given  to  the  nearest 
tenth  of  a  metre,  and  to  the  nearest  half 
foot,  and  the  bearings  or  azimuths  to  the 
nearest  quarter  minute. 

"The  azimuth  is  reckoned  from  the  south 
point  as  zero  in  the  direction  of  west,  nortb* 
and  east  successively,— t  e.  90*  means  due 
west,  270®  due  east,  etc. 

"The  convergence  of  the  meridians  is  44^ 
seconds  for  each  mile.  The  bearings  going 
west,  or  back  azimuths,  are  therefore  in 
each  case  three-fourths  of  a  minute  greater 
than  the  eastern  or  direct  azimuths. 


MDo. 

Asimuth. 

Bock  All- 
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b8 
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lOH 

89 
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8.S83H 
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5-94 
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6i% 

89 
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61 

89 
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11 

89 
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65H 

68 

56^ 

1.610.1 
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4H  to  49 
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5M% 

88 

67 
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8» 

17H 

1. 608.8 
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fiO  to  61 
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04  V^ 

89 

05)4 

1.61S.8 

6J98 

61  to  fil 

26S 

IOV4 

8S 

11 

1.5D5.8 

B.2S5H 

63  to  53 
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17% 

8S 

18H 

1.626  1 

8.838 

63  to  M 
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1SV6 

88 
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1.618.3 

8.393H 

64  to  &6 
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57% 

S8 

6N% 

1.611.6 

6.387 

66  to  6tf 

269 

88 

89 

8«% 

1,611.8 

6.287 

66  to  67 

26li 

83% 

89 

8IM1 

1.611.6 

8.387 

57  to  5H 
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48 

90 

48% 
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8.288 

68  to  69 
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•S6% 

90 

87H 

1.618.8 

6.394H 
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8U 

90 

88% 

1.618J 

8.:«4H 
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*  Offsets  from  Base  line* 
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^ote  on  the  Reduction  and  Result.^  of  the 

Astronomical  Observations  at  Llne- 

ville,  Iowa. 

**Por  latitude  the  observed  altitudes  of  Po- 
laris were  reduced  by  the  method  and  table 
g\Yen  on  page  534  of  the  American  Ephemer- 
Is,  with  the  result: 

"Approximate  latitude  =  40*»  34'.6. 

"Comparisons  of  local  mean  time,  obtained 
bj  MXtant  observations  of  the  sun.  with  rail- 


road time  signals,  gave  the  following  rmoito 
"Approximate  longitude  (W.  of  Oreenwlch) 

=  93°  32'. 
'*For  azimuth  the  observations  of  PoUrto 

were  reduced  by  the  formula 

Bint 


tan  A> 


cos^  tan  d  —  sin  ^  cos  f 


in  which  the  letters  have  the  following  sigm- 
iications: 

A  «  the  azimuth  of  the  star  at  the  In- 
stant of  observation. 

t  a  the  hour  angle  of  the  star  at  the 
instant  of  observation. 

d  B  the  declination  of  the  star  at  the 
instant  of  observation. 

^  »  the  latitude  of  the  place. 

"Resulting  azimuth  of  base  line  =»  89*  21'  > 
49"  east  of  north. 

**These  results  transferred  to  the  monu- 
ments at  each  end  of  this  20-mlle  section  give 
the  following:  e« 

Lat.  Lonff.         Ailmnth    h 

•40-mlle  mon't 40O   84.4        98<»  61'        268«  14'  48^  • 

60-mile  nion't 40     84.6       93   88  89    »    46 

the  azimuth  at  each  point  being  the  bearing 
of  the  straight  line  joining  the  two  pointg.** 


"Appendix  a 


(One-third  natural  size.) 

Fliotograpb  of  a  section  of  the  oak  tree  at  the  fifty-second  mile  point,  supposed  to  be  wH> 
mem  tree  hi  the  Iowa-Missouri  boundary.  The  dark  line  indicates  the  size  of  the  stem  fifty 
jean  age. 
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•"Appendix  B. 

*«Aeeoaiit  <d  Bxpenm*  Tnddmit  to  the  Rdoeatloii  and  Riw 
marklnf^  tbo  Boundavj  Line  between  the  States  of 
MirtMourl  and  Iowa  from  the  40th  to  the  60th  Mile 
roi.it.  under  Decree  of  the  Supreme  Court  of  the  Unit- 
ed Staree.  Febraary  5,  lb96. 
Pajr  of  enfirioecre: 

W.  C.   Hod«rkina  (U.  S.  ff«ndetle 

snrvey  corps.  74  dajs  ®  $o.0;i...$370  00 
A.  L.  Baldwin  (U.  B.  Keoueticear- 

▼ej  corps).  41  days  Q  ^.00 205  00 

Trannportatlonfroin  Washington. 

D.  C 77  75 

Transportation  to  Siillna.KanRae    41  14 
Freight  on  Instrnments  retnrned 
to  Washington.........^......... .....      8  83 

$702  21 


Paj  of  one  assistant  (14  days  Q  $2.50)  and  la- 
borers  

Rnbslatenoe  of  parties  in  field 

Hire  of  teams  and  drivers  and  feed  for  teams... 

Paid  for  eighteen  granite  monninents  In  place.. 

iilsoellaneons  expenses  paid  (telegrams,  town- 

ahip  plats,  signal  materials,  derical  work,  and 

typewriting,  repairs  of  Inatrnmenta.  storage, 

Ae.,  fte.) 

Adrertlnlng,  Missouri  and  Iowa.......................      188  80 

Commissioners: 

James  Harding.  Coram,  for  Mit- 

Ronrl.  78  days  @  810.00 780  00 

James  Harding,  travellug  ezpen- 
ses..........«....««............ 161  85 


liK)  50 
421  75 
»42  25 
822  00 


m  60 


Peter  A.  Dey,  Comm.  for  Iowa,  60 

days  o  f  in.oo 600  oo 

Peter  A.  Dey.  trarellng  expenses...  188  47 

Dwlght  C.  Morgan.  Comm. ,  4G  days 
O  810.00 460  00 

Dwlght  C.  Morgan,  traveling  ex- 
penses.........................................  198  68 


94185 


789  47 


668  88 


Total.. 


$5,278  56" 


*  *  And  it  Is  ordered,  adjudged,  and  decreed 
that  the  boundary  line  between  said  states  of 
Missouri  and  Iowa,  in  controversy  herein,  be, 
and  it  is  hereby,  established  and  declared  to 
be  as  delineated  and  set  forth  in  said  report 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  compensation  ancl  expenses  of  the 
commissioners  and  the  expenditures  attendant 
upon  the  discharge  of  their  duties  be,  and 
they  are  hereby,  allowed  at  the  sum  of  $5,- 
273.56,  in  accordance  with  their  report  as  con- 
firmed as  aforesaid,  and  that  said  charges  and 
expenses,  with  the  costs  of  this  suit,  to  l>e 
taxed,  be  equally  divided  between  the  par- 
ties hereto. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  clerk  of  this  court  forthwith 
transmit  to  the  chief  magistrates  of  the  states 
of  Missouri  and  Iowa  copies  of  this  decree, 
duly  authenticated  under  the  seal  of  this  court 


a65  U.  S.  188) 

EGAN  et  al.  v.  HART  et  at 

(February  1,  18d7.) 

No.  63. 

Error  to  Statu  Court— RBCoRn— What  Cottsti- 
TUTB8  —  FiXDiNoa  OF  Faot  —  Coxstkuctio.v- 
Btrbams— Obstroctioh  OF  Navigation. 

1.  On  error  to  a  state  court,  the  United 
States  supreme  court  cannot  consider  the  evi- 
dence, and  findings  of  fact  by  the  state  court 
are  conclusive. 

2.  The  opinion  of  the  supreme  court  of  Louis- 
iana forms  a  part  of  the  record  in  cases  brought 
from  that  court  to  the  federal  supreme  court 
on  error,  and  may  be  examined,  with  the  rest 
of  the  record,  to  ascertain  what  questions  were 
presented,  and  to  explain  the  findings  of  fact. 

8.  A  finding  that  a  stream  is  navigable  up  to 


the  junction  with  it  of  another  stream,  but  that 
the  portion  above  the  junction,  on  which  It  was 
proposed  to  build  a  dam.  is  not  navigable,  has 
no  channel,  and  Is  "nothing  but  a  high-water 
outlet,  going  drv  every  summer  at  many  pla- 
ces, choked  with  rafts,  and  filled  with  sand, 
reefs,  etc.,*'  is.  in  effect,  a  finding  that  the  nav- 
igability of  the  stream  below  the  junction  Is 
not  influenced  by  the  flow  of  water  from  that 
portion  above,  and  hence  that  such  navigability 
would  not  be  injured  by  the  erection  of  the 
dam. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

G.  J.  Boatner,  for  plaintiff  in  error.   A.  H. 
Leonard,  for  defendant  in  error. 

Mr.  Justice  WHITB  dellrered  the  opinion 
of  the  court 

The  plaintiffs  in  error,  by  original  and  snih 
plemental  petitions,  sued  in  order  to  perpetu- 
ally enjoin  the  building  by  the  board  of  state 
engineers  of  the  state  of  Louisiana  of  a 
dam  across  an  alleged  stream,  designated  aa 
••Bayou  Pierre."  It  waa  averred  that  the 
construction  would  permanently  Impair  theS 
*  value  of  certain  real  property  to  the  plain-* 
tiff  belonging,  situated  in  the  vicinage  of  the 
proposed  work;  that  it  waa  a  purely  private 
undertaking,  which  the  board  of  state  en- 
gineers waa  not  authorized  to  do  at  public 
expense;  and  that  the  dike,  if  carried  out; 
would  obstruct  the  navigation  of  Bayou 
Pierre,  and  would  therefore  violate  the  laws 
of  the  United  States.  The  state  of  Louis- 
iana, by  intervention,  and  the  defendants,  by 
answers,  traversed  the  averments  of  the  pe- 
titions. There  was  Judgment  in  the  trial 
court  rejecting  the  plaintiffs'  demand,  which 
was,  on  appeal,  affirmed  by  the  supreme 
court  of  the  state  of  Louisiana.  14  South. 
244.  To  the  decree  of  affirmance  this  writ 
of  error  is  prosecuted. 

The  record  before  us  contains  all  the  tes- 
timony Introduced  and  evidence  offered  in 
the  trial  court,  all  of  which  was  open  for  con- 
sideration and  passed  upon  by  the  supreme 
court  of  the  state  of  Louisiana.  On  error, 
however,  to  a  state  court,  this  court  cannot 
re-examine  the  evidence,  and,  when  the  facts 
are  found  l>elow,  is  concluded  by  such  find- 
ing. Dower  v.  Richards,  151  U.  S.  658, 
14  Sup.  Ct  452;  Bartiett  v.  Lockwood,  160 
U.  S.  3S6,  16  Sup.  Ct  334;  Stanley  t. 
Schwalby,  162  U.  S.  255,  16  Sup.  Ct  754. 
True  it  is  that  in  Dower  v.  Richards  the 
court  (referring  to  the  dictum  in  Republican 
River  Bridge  Co.  v.  Kansas  Pac.  Ry.,  92 
U.  S.  315,  317)  treated  as  open  for  further 
consideration  the  question  whether.  In  chan- 
cery cases,  the  power  existed  in  this  court 
to  review  the  decision  of  state  courts  on  both 
the  law  and  the  fact  We,  however,  con- 
clude that  not  only  the  very  nature  of  a  writ 
of  error,  but  also  the  rulings  of  this  court 
from  the  beginning,  make  It  clear  that  on  er- 
ror to  a  state  court  In  a  chancery  case,  as 
in  a  case  at  law,  when  the  facts  are  found  by 
the  court  below,  this  court  Is  concluded  by 
such   findings.    The  adjudication  a»|^<j^p 
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lected  very  fully  In  Dower  t.  Rictaarda^  and 
In  the  subsequent  cases  above  referred  to. 
It  is  likewise  settled  that  on  error  to  the 
supreme  coui*t  of  Louisiana  the  opinion  of 
that  court  is  to  be  treated  as  part  of  the  rec- 
ord, and  that  it  may  be  examined  In  order 
to  ascertain  the  questions  presented,  and  this 
court  may,  for  the  purpose,  not  of  deciding 
o  the  facts,  but  by  way  of  throwing  light  on 
S  the  findings,  look    into    the    entire   record. 
•  Crossley  v.  City  of  New  Orleans,*  108  U.  S. 
105,  2  Sup.  Ct  300;   Gross  t.  Mortgage  Co., 
106  U.  S.  477,  2  Sup.  Ct  940. 

Turning  to  the  opinion  of  the  supreme 
court  of  Louisiana,  it  is  obvious  that  It  held 
not  only  that  under  the  law  of  Louisiana  the 
board  of  state  engineers  was  competent  to 
undertake  the  work  in  question,  and  any 
damage  resulting  to  the  plaintiff  thereby  was 
absque  injuria,  but  that  it  also  rested  its  de- 
cree upon  three  propositions,  two  of  fact  and 
one  of  law,  viz.:  First,  that  the  construction 
of  the  dam  was  a  public  work  Jointly  under- 
taken by  the  government  of  the  United 
States  and  the  board  of  state  engineers  of  the 
state  of  Louisiana;  second,  that  the  stream 
across  which  the  dam  was  to  be  erected  was 
not  navigable,  and  was  hence  subject  to 
state  control;  third,  that  even  if  navigable, 
as  the  stream  was  wholly  within  the  state 
of  Louisiana,  it  was  hence  exclusively  under 
the  dominion  of  the  state  law.  The  findings 
of  the  court  on  these  subjects  were  thus  ex- 


"Speaking  of  the  nature  of  the  work,  the 
district  Judge  says:  *It  is  a  public  work, 
planned  and  located  by  state  authority,  and 
16  a  part  of  a  system  of  levees  ordered  by 
the  state  for  the  prevention  of  overfiows.  It 
Is  the  initial  point  of  a  line  of  levees  the 
propriety,  location  and  construction  of  which 
have  been  determined  by  the  state,  acting 
through  the  state  board  of  engineers,  its  ac- 
credited and  duly-authorized  agents.  It  be- 
gins on  the  highlands  on  the  west  bank  of 
the  bayou,  and  extends  thence  across  the 
bayou  to  Hart's  Island,  and  from  there  to 
Dixie  plantation,  on  Bed  river.* 

"The  United  States  government  has  con- 
tributed four  thousand  dollars— a  sum  equal 
to  the  price  of  Hart's  contract  with  the  state 
—towards  the  cost  of  construction  of  the  line 
of  levees  of  which  the  dam  in  question  is  a 
part.  Manifestly,  the  claim  that  such  a  work 
undertaken  by  the  state,  with  the  aid  of  the 
general  government,  is  the  work  of  private 
persons,  for  private  and  selfish  motives,  is 
absolutely  without  foundation. 

2  "As  to  plaintiffs'  contention  that  Bayou 
•  Pierre  is  a*navigable  stream,  we  have  care- 
fully considered  the  voluminous  testimony 
on  that  part  of  the  case,  and  we  are  clear 
that  the  upper  part  of  Bayou  Pierre,  in 
which  the  dam  in  question  is  situated.  Is  not 
navigable,  and  that  the  navigation  of  even 
the  lower  part  of  Bayou  Pierre,  a  considera- 
ble distance  below  the  dam,  is  attended  with 


many  obstacles  and  dUflenltlee,  Ob  tbis 
point  the  district  Judge  says:  'From  Grande 
Ecore,  where  it  [Bayou  Pierre]  enters  Bed 
river,  to  a  point  some  miles  below  its  Junc- 
tion with  Tone's  bayou,  a  stream  flowing  out 
of  the  river.  Bayou  Pierre  has  been  fre- 
quently navigated  by  steamboats;  but  from 
the  point  of  Junction  to  the  dam  In  question 
it  has  never  been  navigated,  and  is  unnavi- 
gable.  Between  these  two  points  it  is  noth- 
ing but  a  high-water  outlet,  going  dry  every 
summer  at  many  places,  choked  with  rafts, 
and  filled  with  sand,  reef^  etc  It  has  no 
channeL  In  various  localities  it  spreads  out 
into  shallow  lakes,  and  over  a  wide  expanse 
of  country,  and  is  susceptible  of  being  made 
navigable.  Just  as  a  ditch  could  be  If  it  were 
dug  deep  and  wide  enough,  and  kept  sup- 
plied with  a  sufficiency  of  water.'  We  fully 
concur  in  this  finding.  Besides,  Bayou 
Pierre  is  wholly  within  the  state,  and  the 
authority  of  the  legislature  over  it  is  com- 
plete. Hamilton  v.  Bailroad  Co.*  34  La.  Ann. 
975;  Boykln  v.  Shaffer,  13  La.  Ann.  129." 

Now,  the  foregoing  findinga»  by  the  trial 
court,  approved  and  aflbrmed  by  the  supreme 
court  of  Louisiana  (that  is,  the  nonnaviga- 
bility  of  the  stream,  and  the  concurrent  par- 
ticipation of  the  United  States  and  the  state 
in  the  building  of  the  dam),  are  purely  ques^ 
Ions  of  fact,  and  therefore,  as  we  have  said, 
are  conclusive. 

It  is  clear  that  If  these  questions  of  fact 
are  adequate  to  determine  the  controversy 
between  the  parties,  and  broad  enough  to 
maintain  the  Judgment  independent  of  any 
federal  question,  that  we  are  without  Juris* 
diction,  although  the  state  court  may  hare 
also  decided  such  a  question.  Bustis  v. 
BoUes,  150  U.  S.  361,  14  Sup.  Ct  131;  Con- 
necticut V.  Woodruff,  153  U.  S.  689,  14  Sup. 
Ct  976;  Hammond  v.  Insurance  Co.,  IfiO  U. 
S.  633,  14  Sup.  Ot  236.  ^ 

The  claim  is  that  the  court  below  errone-a 
ously  decided  a* federal  question,  which  It** 
is  asserted  is  absolutely  necessary  to  main- 
tain its  decree  independently  of  the  conclu- 
sions by  it  expressed  on  the  foregoing  propo- 
sitions of  fact  This  argument  is  deduced 
from  that  portion  of  the  decision  below 
which  held  that  even  if  the  stream  was  nav- 
igable, it  was  nevertheless  competent  for  the 
state  authority  to  obstruct  or  entirely  close 
it,  because,  being  wholly  within  the  state, 
it  was  under  its  exclusive  Jurisdiction  and 
authority.  Such  power,  it  is  argued,  if  ever 
possessed  by  the  state,  depended  solely  on 
the  absence  of  congressional  legislation,  as- 
serting the  reserved  authority  of  the  general 
government  over  all  navigable  streams.  In- 
cluding even  those  wholly  within  a  state,  and 
therefore  ceased  to  exist  from  the  enactment 
by  congress  of  the  law  of  September  19, 1890 
(26  Stat  464).  By  the  statute  relied  on, 
congress  forbade  the  construction  of  "any 
bridge  •  •  •  or  other  works  over  oc  in 
any  •  •  •  navigable  waters  of  the  Unit- 
ed States  under  any  act  of  the  legislative  aa- 
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sembly  ot  any  state,  until  the  location  and 
plan  of  such  bridge  or  other  works  have 
been  submitted  to  and  approved  by  the  sec- 
retary of  war,  or  to  excavate  or  fill  or  in  any 
manner  alter  or  modify  the  course,  location, 
condition  or  capacity  of  the  channel  of  said 
navigable  waters  of  the  United  States,  unless 
approved  by  the  secretary  of  war."  But  by 
its  plain  terms,  this  statute  relates  solely  to 
navigable  waters,  and  one  of  the  proposi- 
tions, of  fact  found  by  the  supreme  court  of 
the  state  is  that  the  stream  in  question  was 
not  navigable.  The  necessary  efCect,  there- 
fore, of  accepting  this  finding,  is  to  take  the 
case  out  of  the  reach  of  the  law  relied  on, 
and  this  causes  the  question  of  fact  (that  is, 
nonnavigability)  to  be  wholly  and  adequate- 
ly sufficient  to  maintain  the  judgment  with- 
out reference  to  the  statute  in  question. 

It  is  sought  to  avoid  this  inevitable  conclu- 
sion by  contending  that  the  fact  found  be- 
low is  not  that  the  stream  was  nonnaviga- 
ble,  but  only  that  it  was  so  at  the  particular 
place  where  the  dike  was  proposed  to  be 
built.  Nonnavigability  at  the  particular 
^  place,  it  is  argued,  does  not  exclude  the  im- 
^  plication  that  the  impeding  of  the  water  at 
•  that  point  would*obstruct  the  flow  of  water 
and  injure  the  navigable  stream  below  the 
dam,  thereby  bringing  the  case  directly  un- 
der the  terms  of  the  statute.  But  this  con- 
struction of  the  finding  below  is  entirely  too 
narrow.  An  examination  of  the  record,  and 
a  consideration  of  the  entire  context  of  the 
opinion  of  the  supreme  court  of  the  state, 
makes  it  olear  that  the  whole  controversy 
below  was  whether  the  dam,  if  erected  at 
the  particular  place  in  question,  would  affect 
or  injure  the  navigability  of  the  stream  be- 
low, and  that  the  finding  of  fact  that  the 
stream  was  not  navigable  at  the  point  where 
the  dam  was  to  be  erected  was  substantially 
a  conclusion  that  the  erection  of  the  dam 
bore  no  relation  to,  and  would  have  no  ef- 
fect in  obstructing,  the  navigation  of  the 
stream  known  as  *'Bayou  Pierre"  below  the 
dam,  and  which  stream  the  court  recognized 
as  being  navigable  in  a  qualified  sense.  The 
record  discloses  that  Bayou  Pierre  leaves 
the  Red  river  a  short  distance  below  the  city 
^t  Shreveport,  and,  after  a  long  and  mean- 
dering course,  re-enters  the  Red  river  Just 
above  the  town  of  Grande  Ecore.  The  pro- 
posed dam  crosses  Bayou  Pierre  a  short  dis- 
tance from  the  point  where  it  leaves  Red 
river.  Below  the  point  of  the  dam  a  stream 
known  as  "Tone's  Bayou,"  which  also  flows 
out  of  the  Red  river,  empties  Into,  and  forms 
a  Junction  with,  Bayou  Pierre.  The  portion 
of  the  bayou  which  the  court  found  to  be  oc- 
casionally navigable  was  that  below  the 
Junction  of  Tone's  bayou.  As  to  the  portion 
above  the  Junction  of  Tone's  and  Bayou 
Pierre  (that  is,  in  the  direction  of  the  dam), 
the  finding  of  fact  is  as  follows:  "Between 
these  two  points  it  is  nothing  but  a  high-wa- 
ter outlet,  going  dry  every  summer  at  many 
places,  choked  with  rafts,  and  filled  with 


sand,  reefs,  etc  It  has  no  channel  In  rarl- 
ous  localities  it  spreads  out  into  shallow  lakes, 
and  over  a  wide  expanse  of  ooontry,  and  Is 
susceptible  of  being  made  naTlgable,  Just 
as  a  ditch  could  be  if  it  were  dug  deep  and 
wide  enough,  and  kept  supplied  with  a  suf- 
ficiency of  water."  The  obvious  effect  of 
this  finding  is  that  the  qualified  navigabili- 
ty existing  in  Bayou  Pierre  below  the  inflow 
into  that  stream  of  the  water  from  Tone's 
bayou  is  wholly  uninfluenced  by  water  leav- 
ing Red  river  by  way*of  the  upper  mouth  of 
Bayou  Pierre.  Indeed,  the  finding  amounts 
to  saying  that  the  stream  formed  by  the 
Junction  of  Bayou  Pierre  and  Tone's  bayou 
is  a  new,  and  in  reality  a  distinct  and  differ- 
ent, stream  (although  called  by  the  same 
name)  from  the  stream  above  the  Junction, 
and  in  which  it  Is  proposed  to  erect  the  dam. 
From  these  considerations  It  obviously  re- 
sults that  the  expression  of  opinion  arguen- 
do by  the  state  court  as  to  the  power  of  the 
state  of  Louisiana  to  control  a  navigable 
stream  wholly  within  its  borders,  even  if  er- 
roneous, was  unnecessary  to  the  decision  of 
the  cause,  and  that  the  decree  by  that  court 
rendered  is  adequately  sustained  by  the  con- 
clusion of  fact  as  to  the  nonnavigability  of 
the  stream.  This  being  the  case,  it  Is  un- 
necessary to  consider  whether  the  finding 
that  the  work  of  building  the  dam  was  con- 
currently carried  on  by  the  state  and  the 
United  States  is  not  also  sufficient  to  sustain 
the  decree  below,  since  it  practically  deter- 
mines that  the  dam  was  being  constructed 
in  conformity  to  the  act  of  congress^ 
Dismissed  for  want  of  Jurisdiction. 

(165  u.  8.  asT) 

ROSECRANS  v.  UNITED  STATES. 

(February  1,  1897.) 

No.  522. 

Courts  —  Jcrisdiotion  —  Division  ov  Jddioial 
District— Transfer  op  Case  from  Oss  Divi- 
sion TO  Another— Indictment — Sufficibkct. 

1.  Statutes  expressly  defining  the  jarisdictlon 
of  certain  courts  will  not  be  coDtrolled  by  mere 
implications  arising  from  subsequent  statutes. 

2.  Act  Cong.  July  20.  1892  (27  SUt  2520, 
creating  the  Southern  diTlsion  of  the  judicial 
district  of  Montana,  provided  that  the  set 
should  "not  affect  the  jurisdiction"  of  the  court 
OS  to  pending  actions,  which  should  proceed  as 
though  the  act  had  not  been  passed,  but  that 
the  court  might,  in  its  discretion,  transfer  to 
the  new  division  such  of  them,  ^'as  might  prop- 
erly be  begun  therein.*'  Held  not  sufficient,  as 
against  Rev.  St.  §§  5G3,  629,  making  the  juris- 
diction of  district  courts  co-extensive  with  the 
district,  to  show  a  distribution  of  territorial 
jurisdiction  betweien  the  two  divisions. 

3.  A  transfer  of  the  place  of  trial  from  one 
division  of  a  judicial  district  to  another,  by  a 
court  having  jurisdiction  over  the  whole  dis- 
trict, when  not  expressly  prohibited,  is  not 
ground  of  error,  especially  when  not  objected 
to  at  the  time. 

4.  An  Indictment  nnder  Rev.  St.  S  5467,  char» 
ged  a  postal  derk  with  having  destroyed  a  cer- 
tain letter,  and  a  draft,  therein  contained,  "for 
fifty  francs,  D.  O.  Mills  &  Co.,  No.  d.08250,  on 
Paris,  Prance,"  a  more  particular  descriptioB 
of  which  was  to  the  grand  jurors  nnknow|L 
Hdd  a  sufficient  description  of  the  draft.     '  LC 
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In  Error  to  the  Glrctilt  Court  of  the  United 
States  for  the  District  of  Montana. 

The  act  (25  Stat  68^  admitting  Montana 
into  the  Union  provided  that  the  state  should 
constitute  one  Judicial  district,  and  that  the 
sessions  of  the  circuit  and  district  courts  of 
the  United  States  should  be  held  at  Helena, 
in  Lewis  and  Clarke  county,  that  being  the 
capital  of  the  state.  On  July  20,  1892,  the 
following  act  was  i>assed  (27  Stat.  252): 

•That  the  territory  embraced  within  the 
following  counties  in  the  district  of  Montana, 
to  wit:  Beaverhead  county,  Madison  coun- 
ty, and  the  county  of  SUver  Bow  shall  here- 
after constitute  and  be  known  as  the  South- 
em  dlTlsion  of  the  district  of  Montana,  and 
regular  terms  of  the  circuit  and  district 
courts  of  the  United  States  for  said  district 
may  be  held  at  Butte  City,  Montana,  on  the 
first  Tuesday  in  February  and  the  first  Tues- 
day in  September  of  each  year;  and  the  said 
^  courts  so  sitting  at  Butte  shall  have  and  ex- 
gercise  the  same  Jurisdiction  and  authority 
•  in  all  civil  actions,  pleas,  or*proceedings,  and 
in  all  prosecutions,  informations,  indictments, 
or  other  criminal  or  penal  proceedings  con- 
ferred by  the  general  laws  on  the  district 
and  circuit  courts  of  the  United  States;  and 
where  one  or  more  defendants  in  any  civil 
cause  shall  reside  in  said  division,  and  one 
or  more  defendants  to  such  cause  shall  re- 
side out  of  said  division,  but  in  said  district, 
then  the  plaintiff  may  institute  his  action 
either  in  the  court  having  Jurisdiction  over 
the  latter  or  in  the  said  division.  That  this 
act  shall  not  affect  the  jurisdiction,  power, 
and  authority  of  the  court  as  to  actions, 
prosecutions,  and  proceedings  already  begun 
and  pending  in  said  district,  but  the  same 
will  proceed  as  though  this  act  had  not  been 
passed,  except  that  the  court  shall  have  pow- 
er, which  it  may  exercise  at  discretion,  to 
transfer  to  the  court  In  said  division  such  of 
said  pending  actions,  prosecutions,  and  pro- 
ceedings as  might  properly  be  begun  therein 
under  the  provisions  of  this  act." 

On  March  18,  1895,  an  indictment  in  five 
counts  was  presented  In  the  circuit  court, 
charging  the  defendant  with  violating  sec- 
tion 5467,  Rev.  St.,  which  reads: 

"Any  person  employed  in  any  department 
of  the  postal  service  who  shall  secrete,  em- 
bezzle, or  destroy  any  letter,  packet,  bag,  or 
mail  of  letters  intrusted  to  him,  or  which 
shall  come  Into  his  possession,  and  which 
was  intended  to  be  conveyed  by  mall,  or 
carried  or  delivered  by  any  mail  carrier,  mall 
messenger,  route  agent,  letter  carrier,  or  other 
person  employed  in  any  department  of  the 
postal  service.  •  •  ♦  and  which  shall 
contain  any  ♦  ♦  •  draft,  check,  wai*rant, 
•  •  •  or  any  other  article  of  value,  or 
writing  reprcpentlnK  the  same,  •  •  • 
shall  be  punishable  by  imprisonment  at  bard 
labor  for  not  less  than  one  year  nor  more 
than  five  years." 

The  fourth  count  upon  which  alone  the  de- 
fendant was  found  guilty,  charged  that  on 


the  18th  day  of  July,  18M,  ^In  the  itata  and 
district  of  Montana,  and  within  the  Jurisdic- 
tion of  this  court,**  the  defendant,  "a  person 
employed  in  the  postal  service  of  the  United 
States,  to  wit,  a  railway  postal  derk,  •  •  • 
and  in  the  discharge  of  the  duties  of  that^ 
position  on  the  Great  Northern  Railway,  be-g 
tween  the  station  of^Havre,  in  the  coun^  of* 
Choteau,  and  the  station  of  Kalispell,  to  the 
county  of  Flathead,  in  said  state  of  Montana," 
did  destroy  a  registered  letter  and  the  con- 
tents thereof,  which  letter  had  "come  into 
his  possession  as  such  railway  postal  clerk, 
and  which  was  intended  to  be,  and  was  then 
and  there  being,  conveyed  by  United  States 
mall,  and  which  said  registered  letter  had 
been  deposited  to  the  mail  at  the  United 
States  post  office  at  Sacramento,'*  directed  to 
"Mrs.  Emilie  Heistans  Greitzer,  Gasthaua 
etzel  b.  Elnsedeln  Ct  Schwlzz,  Schwelzer- 
land,  which  said  registered  letter  contained 
a  draft  for  fifty  francs,  D.  O.  Mills  ft  Co., 
No.  d.08250,  on  Paris,  France,  a  more  particu- 
lar description  of  which  is  to  the  grand  Jurors 
aforesaid  unknown." 

The  term  of  the  drcnit  court  for  the  dis- 
trict of  Montana  at  which  the  grand  Jury 
was  impaneled,  and  at  which  this  indictment 
was  presented,  was  held  at  the  dty  of  Biitte, 
in  the  Southern  division  of  the  district 
Thereafter,  the  defendant  having  been  ar- 
rested, on  motion  of  the  United  States  dis- 
trict attorney,  the  indictment  was  remitted 
for  trial  to  the  term  of  court  to  be  held  at 
Helena,  in  Lewis  and  Clarke  comity,  in  the 
other  division  of  the  district  No  objections 
to  this  transfer  were  made  by  the  defendant 
Trial  being  had,  the  Jury  found  the  defend- 
ant guilty,  as  heretofore  stated,  under  the 
fourth  count  A  motion  in  arrest  in  which, 
for  the  first  time,  the  question  of  Jurisdic- 
tion was  raised,  having  been  made  and  over- 
ruled, the  defendant  was  sentenced  to  im- 
prisonment for  the  term  of  one  year,  where- 
upon this  writ  of  error  was  sued  out 

Thomas  H.  Carter  and  S.  8.  Burdett  for 
plaintiff  in  error.  SoL  Gen.  Conrad,  for  the 
United  States. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Counsel  for  defendant  state  that  the  main 
question  for  determination  is  one  of  Juris- S 
diction— First,  of  the  grand  Jury*ln  the  South-* 
em  division  of  the  district  of  Montana  to 
find  the  indictment;  and,  second,  whether, 
such  indictment  having  been  found,  the 
court  had  authority  to  remit  It  to  the  other 
division  for  trial. 

It  is  insisted  that  the  circuit  court  for  the 
Southern  division  had  Jurisdiction,  under  the 
act  of  1892,  of  only  such  offenses  as  were 
committed  within  the  limits  of  the  division; 
that  therefore,  the  grand  Jury  had  no  au- 
thority to  find  an  indictment  for  an  offense 
such  as  this,  apparently  committed  In  the 
other  division.    The  solt|^gg^this  question 
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depends  upon  the  construction  to  be  given  to 
the  act  of  1892.  By  section  563.  Rev.  St,  the 
district  courts  are  given  jurisdiction  "of  all 
crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  committed  with- 
in their  respective  districts."  By  section  G29, 
par.  20,  Id.,  the  circuit  courts  have  "concur- 
rent Jurisdiction  with  the  district  courts  of 
crimes  and  offenses  cognizable  therein.'* 

These  statutes  declare  the  general  rule  that 
jurisdiction  is  co-extenslve  with  district.  That 
being  the  general  rule,  no  mere  multiplica- 
tion of  places  at  which  courts  are  to  be  held, 
or  mere  creation  of  divisions,  nullifies  It. 
Indeed,  the  place  of  trial  has  no  necessary 
connection  with  the  matter  of  territorial  ju- 
risdiction. By  section  581.  Rev.  St,  it  Is  pro- 
vided that  "a  special  term  of  any  district 
court  may  be  held  at  the  same  place  where 
any  regular  term  is  held,  or  at  such  other 
place  in  the  district  as  the  nature  of  the 
business  may  require."  And  by  section  729, 
that  "the  trial  of  offenses  punishable  with 
death  shall  be  had  in  the  county  where  the 
offense  was  committed,  where  it  can  be  done 
without  great  Inconvenience."  Jurisdiction 
In  the  trial  courts  being  thus  bounded  by  dis- 
trict we  find  many  acts,  some  increasing  in 
a  district  the  places  of  trial,  and  others  in 
terms  subdividing  the  district  into  divisions. 
The  former  have  no  effect  on  the  matter  of 
jurisdiction.  Some  of  these  latter  acts  spe- 
cifically limit  the  jurisdiction  in  criminal  ac- 
tions of  the  courts  held  in  a  division  to  the 
^territory  within  that  division,  as,  for  in- 
r-  stance,  in  respect  to  Alabama  (23  Stat.  IS), 
r  Louisiana  (25  Stat  388),  Michigan  •(20  Stat 
175),  Ohio  (20  Stat  101;  21  Stat  63),  Tennes- 
see (21  Stat  175).  Texas  (25  Stat  783,  786); 
while,  on  the  other  hand,  some  contain  no 
such  provision,  as  in  the  case  of  Minnesota 
(26  Stat  72;  Post  v.  U.  S.,  161  U.  S.  583,  585, 
16  Sup.  Ct  611),  though  this  was  changed  by 
a  subsequent  act  (28  Stat  102;  Post  v.  U.  S., 
supra). 

In  the  light  of  this  legislation,  with  its  di- 
versity of  provision,  we  are  called  upon  to 
construe  the  act  of  1892,  creating  the  South- 
ern division  of  the  district  of  Montana.  The 
first  part  of  the  section  simply  creates  the  di- 
vision and  defines  its  limits.  This  is  follow- 
ed by  the  general  declaration  that  the  courts 
so  sitting  in  Butte,  the  place  at  the  Southern 
division  in  which  they  are  to  be  held,  "shall 
have  and  exercise  the  same  jurisdiction  and 
authority  in  all  civil  actions,  pleas,  or  pro- 
•  ceedings,  and  In  all  prosecutions,  informa- 
tions, indictments,  or  other  criminal  or  penal 
proceedings  conferred  by  the  general  laws 
upon  the  circuit  and  district  courts  of  the 
United  States."  If  the  section  stopped  here 
there  would  be  no  question.  The  mere  crea- 
tion of  a  division  does  not  disturb  the  gener- 
al jurisdiction  over  the  district.  And,  in  ad- 
dition, the  language  just  quoted  malses  an 
affirmative  grant  to  the  courts,  when  sitting 
at  Butte,  of  all  the  jurisdiction,  civil  and 
criminal,  vested  in  the  circuit  and  district 


courts;  that  is,  a  Jurisdiction  co-extensive 
with  the  district  The  latter  part  of  the  sec- 
tion causes  all  the  doubt  in  respect  to  the 
matter.  In  that  are  found  two  provisions: 
One  that,  where  one  or  more  of  the  defend- 
ants in  any  civil  cause  reside  in  one  division, 
and  one  or  more  in  another,  the  plaintiff 
may  institute  his  action  in  either  division. 
This,  of  course,  has  no  bearing  on  the  ques- 
tion of  jurisdiction  in  criminal  cases.  The 
second,  that  the  act  should  not  affect  the 
jurisdiction  of  the  court  as  to  actions,  prose- 
cutions, and  proceedings  already  begun,  and 
that  they  should  proceed  where  they  were 
commenced,  with  a  proviso  tliat  the  court 
might  in  its  discretion  transfer  all  such  ac- 
tions, etc.,  as  might  properly  be  begun  in  the,, 
new  division  to  the  court  in  that  division.^ 
^This  language  is  broad  enough  to  include* 
criminal  actions.  Too  much  stress  should 
not  be  placed  on  the  word  "properly."  The 
creation  of  divisions,  and  the  multiplication 
of  places  of  trial,  are  for  the  convenience  of 
litigants,  bringing  the  trial  nearer  to  them 
and  their  witnesses.  There  is  a  manifest 
propriety,  even  when  no  jurisdictional  neces- 
sity, in  conducting  criminal  prosecutions  as 
near  to  the  place  of  the  offense  as  possible. 
The  idea  of  the  vicinage  is  familiar  to  crim- 
inal law.  And  all  that  congress  may  have 
intended  by  this  second  provision  was  to 
make  it  clear  that  the  court  should  have  the 
power  to  transfer  to  this  new  division  any 
pending  proceeding  which  might,  with  more 
convenience,  and  therefore  propriety,  be 
prosecuted  at  the  place  at  which,  in  the  new 
division,  the  sessions  of  the  court  were  to 
be  held.  It  must  however,  be  conceded  that 
these  provisions  do  carr;^  some  implication 
that  a  distribution  has  been  made  of  territo- 
rial jurisdiction  between  the  courts  of  the 
two  divisions,  and  the  question  we  have  to 
determine  is  whether  this  implication  is  siif* 
ficlent  to  create  a  distribution  which  the 
statute  has  not  in  terms  made.  It  may  be 
said,  and  with  force,  that  there  is  no  need 
of  the  last  half  of  the  section;  that  it  is  su- 
perfluous, unless  upon  the  assumption  that 
there  has  been  a  distribution  of  jurisdiction, 
civil  or  criminal,  or  both,  co-extensive  with 
the  territories  of  the  two  divisions;  and  yet, 
can  it  be  adjudged  that  congress  has  created 
such  distribution,  when  it  has  not  in  terms 
directed  it,  simply  because  some  expressions 
In  the  statute  imply  its  existence?  The  ques- 
tion is  a  difficult  one,  and  yet  we  think  the 
true  rule  of  construction  is  this:  When  there 
are  statutes  clearly  defining  the  jurisdiction 
of  the  courts,  the  force  and  effect  of  such 
provisions  should  not  be  disturbed  by  a  mere 
implication  fiowing  from  subsequent  legisla- 
tion. In  other  words,  where  congress  has 
expressly  legislated  in  respect  to  a  given 
matter,  that  express  legislation  must  control, 
in  the  absence  of  subsequent  legislation 
equally  express,  and  is  not  overthrown  by 
any  mere  inferences  or  Implications  to  be 
found  in  such  subsequent  legi^tiQ 
Digitized  by ' 
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iQ  dally  l8  thla  rate  to  control  when  it  appears 
JJthat  congresa,  in  some  cases,  has  made  ex- 

•  press  provision  for  effecting  a*ehange.  This 
does  not  conflict  with  the  doctrine,  stated  in 
Re  Bonner,  151  U.  S.  242,  256, 14  Snp.  Ct  323, 
825,  that  the  jurisdiction  of  a  court  in  crim- 
inal cases  cannot  "be  enlarged  by  any  mere 
inferences  from  the  law  or  doubtful  con- 
struction of  its  terms."  It  is  rather  the  con- 
verse of  that,  for  the  effort  is  to  destroy  a 
jurisdiction  otherwise  clearly  existing,  by 
mere  inferences  and  doubtful  construction. 

This  may  be  a  case  of  mere  omission,  but 
it  Is  an  omission  which  the  courts  cannot 
supply.  We  cannot  assume  that,  because 
congress,  in  creating  some  divisions,  dis- 
tributed jurisdiction,  it  meant,  in  creating 
other  divisions,  to  also  so  distribute  it;  and 
when  we  find  that,  in  some  cases  of  division, 
it  distributed  the  jurisdiction,  and  in  other 
cases  not,  we  are  not  justified  in  assuming 
that  in  this  case  it  intended  a  distribution 
which  it  did  not  in  terms  make,  simply  be- 
cause of  the  use  of  language  which  some- 
what implies  that  a  distribution  had  already 
been  made. 

So  far  as  the  mere  transfer  of  the  place  of 
trial  from  one  division  to  another,  it  would 
seem,  in  the  absence  of  express  prohibition, 
to  be  within  the  competency  of  the  court 
having  full  jurisdiction  over  the  entire  dis- 
trict, and  certainly  presents  no  ground  of  er- 
ror when  it  is  not  at  the  time  challenged, 
and  the  trial  proceeds  without  objection. 

These  considerations  also  show  that  there 
is  no  force  in  the  objection  that  the  indict- 
ment does  not  specify  the  place  at  which 
the  grand  jury  that  found  it  was  sitting, 
and  also  as  to  the  certainty  of  the  venue. 

The  only  remaining  question  is  in  refer- 
ence to  the  description  of  the  draft  which 
was  in  the  letter  destroyed.  It  is  insisted 
that  this  is  not  sufficient  This  objection 
cannot  be  sustained.  The  gravamen  of  the 
charge  Is  the  destruction  of  the  letter.  It  is 
an  offense  against  the  postal  laws  of  the 
United  States,  and,  while  the  letter  must 
contain  a  draft,  check,  or  some  other  thing 
of  value,  or  supposed  value,  in  order  to 
bring  the  case  within  the  compass  of  this 
statute,  yet  it  is  unnecessary  to  describe  this 
draft,  check,  etc.,  with  the  same  precision 
^as  if  forgery,  or  some  other  crime  directed 
fi  against  the  instrument  itself,  was  charged. 

•  A  full  description^of  the  check  or  draft  being 
unessential,  it  is  clearly  sufficient  when  the 
grand  Jury  say  that,  the  instrument  having 
been  destroyed,  they  are  unable  to  give  any 
further  description  than  such  as  is  found  in 
this  Indictment,  for  that,  as  will  be  seen, 
contains  some  matters  of  description  and 
identification.  There  being  no  other  ques- 
tions presented  In  the  record,  and  in  these 
appearing  no  error,  the  judgment  of  the  cir- 
cuit court  Is  affirmed. 

Mr.  JusUce  GRAY  and  Mr.  JusUce  WHITB 
dissent. 

17  S.C.-20 


(165  U.  S.  194) 

SANFORD  V.  POB,  Ohio  State  Auditor,  et  aL 

(two  cases).    FARGO  v.  SAMB  (two  cases). 

PLATT  V.  SAMB  (two  cases).    SBWARD  v. 

SAMB.1 

(February  1. 1897.) 

Nos.  337,  338.  339,  340,  398,  399,  400. 

Conflict  of  Statute  with  State  Constitution 
—Decision  of  State  Cocbt—Pkbpakbd  Cass— 
**NrcHOL8  Law"— Validity  —  Taxation  of  Ex- 
PKEss  Companies. 

1.  The  decision  of  the  highest  court  of  a  state 
that  a  certain  statute  does  not  conflict  with  the 
state  constitution  will  be  accepted  by  th«  Unit- 
ed States  supreme  court  as  conclusive,  though 
the  case  in  which  it  was  rendered  was  prepared 
to  obtain  a  decision  of  the  question,  and  did  not 
involve  an  actual  controversy. 

2.  A  state  tax  on  the  property  of  an  express 
company  within  the  state,  the  taxable  value  of 
which  is  determined  with  reference  to  the 
whole  capital  of  the  company  ("Nichols  Law," 
Rev.  St  Ohio,  §§  2777-2780),  is  not  an  uncon- 
stitutional interference  with  interstate  com- 
merce. Mr.  Justice  White,  Mr.  Justice  Field, 
Mr.  Justice  Harlan,  and  Mr.  Justice  Brown 
dissenting. 

3.  Nor  is  it  a  tax  on  property  beyond  the  Ju- 
risdiction of  the  state,  and  for  that  reason  a 
taking  of  property  without  due  process  of  law. 
Mr.  Justice  White,  Mr.  Justice  Field,  Mr.  Jus- 
tice Harlan,  and  Mr.  Justice  Brown  dissenting. 

4.  In  determining  the  value  of  the  property 
of  an  express  company  for  taxation  on  a  mile- 
age basis  it  will  be  presumed,  when  the  con- 
trary is  not  shown  by  the  company,  that  all  its 
property  in  the  several  states  In  wnich  it  oper- 
ates is  directly  employed  in  its  business. 

5.  The  "Nichols  Law"  (Ohio  Rev.  St.  H  2777- 
278<^),  providing  that  the  taxable  value  of  the 
property  of  telegraph,  telephone,  and  express 
companies  shall  be  determined  with  reference 
to  the  value  of  the  entire  capital  stocic,  does 
not  deny  to  such  companies  the  equal  protec- 
tion of  the  laws. 

Appeals  (Noe.  337-340,  inclusive)  fr(»n  the 
United  States  Circnit  Conrt  of  Appeals  for 
the  Sixth  Olrcnit 

Appeals  (Nob.  398-400,  incluslTe)  from  the 
Oirealt  Conrt  of  the  United  States  for  the 
Southern  District  ot  Ohio.  S 

•These  are  cases  involving  the  constltatlon-* 
allty  of  certain  laws  of  the  state  of  Ohio  pro- 
viding for  the  taxation  of  telegraph,  tele- 
phone, and  express  companies,  and  the  valid- 
ity of  assessments  of  express  companies 
thereunder. 

The  general  assembly  of  Ohio  passed,  April 
27,  1893,  an  act  to  amend  and  supplement 
sections  2777,  2778,  2779,  and  2780  of  the  Re- 
vised Statutes  of  that  state  (commonly  styled 
the  "Nichols  Law"),  which  was  amended 
May  10, 1894.  The  law  created  a  state  board 
of  appraisers  and  assessors,  consisting  of  the 
auditor  of  state,  treasurer  of  state,  and  at- 
torney general,  which  was  charged  with  the 
duty  of  assessing  the  property  In  Ohio  of 
telegraph,  telephone,  and  express  companies. 
By  the  act  as  amended,  between  the  1st  and 
31st  days  of  May,  annually,  each  telegraph,^ 
telephone,  and  express  company  doing  busl-6 
ness  in  Ohio  was*required  to  file  a  return* 
with  the  auditor  of  state,  setting  forth, 
a<nong  other  things,  the  number  of  shares  of 
its  capital  stock;  the  par  value  and  market 

^  For  opinion  on  rohearing.  too  17  Sup.  CC  SM. 
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Talae  (or,  If  there  be  no  market  yalne,  then 
the  actual  value)  of  Its  shares  at  the  date 
of  the  return;  a  statement  in  detail  of  the 
entire  real  and  personal  property  of  said  com- 
panies, and  where  located,  and  the  value 
thereof  as  assessed  for  taxation.  Telegraph 
and  telephone  companies  were  required  to  re- 
turn, also,  the  whole  length  of  their  lines, 
and  the  length  of  so  much  of  their  lines  as  is 
without  and  is  within  the  state  of  Ohio,  in- 
cluding the  lines  controlled  and  used,  under 
lease  or  otherwise.  Express  companies  were 
required  to  include  in  the  return  a  statement 
of  their  entire  gross  receipts,  from  whatever 
source  derived,  for  the  year  ending  the  1st 
day  of  May,  of  business  wherever  done,  and 
of  the  business  done  in  the  state  of  Ohio,  giv- 
ing the  receipts  of  each  office  in  the  state; 
also,  the  whole  length  of  the  lines  of  rail  and 
water  routes  over  which  the  companies  did 
business,  within  and  without  the  state.  Pro- 
vision was  made  in  the  law  for  the  organiza- 
tion of  the  board,  for  the  appointing  of  one 
of  its  members  as  secretary,  and  the  keep- 
ing of  full  minutes  of  Its  proceedings.  The 
board  was  required  to  meet  in  the  month  of 
June,  and  assess  the  value  of  the  property  of 
these  companies  in  Ohio.  The  rule  to  be  fol- 
lowed by  the  board  in  making  the  assess- 
ment was  that,  **in  determining  the  value  of 
the  property  of  said  companies  in  this  state, 
to  be  taxed  within  the  state  and  assessed 
as  herein  provided,  said  board  shall  be  guid- 
ed by  the  value  of  said  property  as  determin- 
ed by  the  value  of  the  entire  capital  stock  of 
said  companies,  and  such  other  evidence  and 
rules  as  will  enable  said  board  to  arrive  at 
the  true  value  in  money  of  the  entire  prop- 
erty of  said  companies  within  the  state  of 
Ohio,  In  the  proportion  which  the  same  bears 
to  the  entire  property  of  said  companies,  as 
determined  by  the  value  of  the  capital  stock 
thereof,  and  the  other  evidence  and  rules  as 
aforesaid." 

As  to  telegraph  and  telephone  companies, 
the  board  was  required  to  apportion  the  val- 
uation among  the  several  counties  through 
^  which  the  lines  ran,  in  the  proportion  that 
A  the  length  of  the  lines  in  the  respective  coun- 
•  ties  bore  to  the* entire  length  in  the  state. 
In  the  case  of  express  companies,  the  appor- 
tionment was  to  be  made  among  the  several 
counties  in  which  they  did  business,  in  the 
proportion  that  the  gross  receipts  in  each 
county  bore  to  the  gross  receipts  In  the  state. 
The  amount  thus  apportioned  was  to  be 
certified  to  the  county  auditor,  and  placed  by 
him  on  the  duplicate,  '*to  be  assessed,  and 
the  taxes  thereon  collected  the  same  as  taxes 
SHsessed    and    collected    on    other    personal 
property,"  the  rate  of  taxation  to  be  the  same 
as  that  on  other  property  in  the  local  taxing 
district 

The  valuation  of  all  the  real  estate  of  the 

comi>anies  situated  in  Ohio  was  required  to 

be  deducted  from  the  total  valuation  as  fixed 

hj  the  board. 

Pirvlsio<is  were  made  for  hearings,  and  for 


the  correction  ct  erroneoua  and  «xceMiT« 
valuations,  as  follows: 

'*At  any  time,  after  the  meeting  of  the 
board  on  the  first  Monday  in  Jane»  and  ba> 
fore  the  assessment  of  the  property,  of  any 
company  is  determined,  any  company  or  per- 
son interested  shall  have  the  right,  on  writ- 
ten application,  to  appear  before  the  board 
and  be  heard  in  the  matter  of  the  valuation 
of  the  property  of  any  company  for  taxation. 
After  the  assessment  of  the  property  of  any 
company  for  taxation  by  the  board,  and  be- 
fore the  certificaftion  by  the  auditor  of  state 
of  the  apportioned  valuation  to  the  sevtttd 
counties,  as  provided  in  section  2780,  the 
board  may,  on  the  application  of  any  inter- 
ested person  or  company,  or  on  its  own  mo- 
tion, correct  the  assessment  or  valn«tion  of 
the  property  of  any  company,  in  such  man- 
ner  as  will.  In  its  judgment,  make  the  valu» 
ation  thereof  Just  and  equal.  The  provisions 
of  section  167  of  the  Revised  Statutes  shail 
apply  to  the  correction  of  any  error  or  over» 
valuation  In  the  assessment  of  property  for 
taxation  by  the  state  board  of  appraisers  and 
assessors,  and  to  the  remission  of  taxes  and 
penalties  illegally  assessed  thereon." 

Section  167  of  the  Revised  Statutes,  referred 
to,  reads  thus: 

"Sec.  167.  He  [the  auditor  of  state]  may  rs- 
mit  such  taxes  and  penalties  thereon  as  he  as* 
certahis  to  have  been  Illegally  assessed,  andS 
such  penalties  as  have  accrued  or  may^accmeC 
in  consequence  of  the  negligence  or  error  of 
any  officer  required  to  do  any  duty  relating 
to  the  assessment  of  property  for  taxation,  or 
the  levy  or  collection  of  taxes,  and  he  nugr, 
from  time  to  time,  correct  any  error  In  any 
assessment  of  property  for  taxation  or  In  the 
duplicate  of  taxes  in  any  county;  provided 
that  when  the  amount  to  be  remitted  In  any 
one  case  shall  exceed  one  hundred  doUan, 
he  shall  proceed  to  the  oflSce  of  the  govenior 
and  take  to  his  assistance  the  governor  and 
attorney  general,  and  in  all  such  cases  may 
remit  no  more  than  shall  be  agreed  upon  by 
a  majority  of  the  officers  named.** 

Instead  of  distributing  the  valuation  as  on* 
der  the  act  of  1893,  the  state  board,  by  the 
act  of  1894,  was  to  certify  it  to  the  auditor 
of  state,  whose  duty  it  was  made  to  apportion 
and  certify  the  valuation  among  the  countlea. 

In  No.  337  the  taxes  for  1893  were  involved; 
and  in  Nos.  338,  339,  and  340,  the  taxes  for 
1894.  These  are  appeals  from  the  drcnit  court 
of  appeals  for  the  Sixth  drcuit  In  Nos. 
398,  399,  and  400  the  taxes  for  1896  were  in- 
volved. These  are  appeals  from  decrees  of 
the  circuit  court  for  the  Southern  district  of 
Ohio. 

The  original  suits  were  brought  In  the  cir- 
cuit court  to  enjoin  the  certification  of  the 
apportioned  valuations  to  the  county  auditors, 
as  to  1893,  against  the  state  board;  as  to  1884 
and  1895,  against  the  auditor  of  state. 

The  circuit  court  (Taft,  J.),  on  April  23,  1894. 
after  a  preliminary  opinion,  filed  oplnlens  la 
the  case  of  W.  U.  -^.(^^bT*  ^*^  ^^"^ 
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61  F«L  44B,  and  in  No«637,  Id.  470,  boldlng  tlie 
Nichols  law  to  be  invalid  under  the  constito- 
tlon  of  Ohio.  On  the  1st  of  May  following  the 
supreme  court  of  Ohio  decided  that  the  Nich- 
ols law  was  constitutional  and  valid.  State 
▼,  Jones,  61  Ohio  St  492.  37  N.  E.  945. 

Thereupon  the  circuit  court  reversed  its  rul- 
ing, and  accepted  the  decision  of  the  supreme 
court  of  the  state,  and  Judge  Taft  filed  a  fur- 
ther opinion  holding  that  the  assessments  were 
valid.  64  Fed.  9. 
S  In  all  the  cases  the  final  decrees  of  the  cir- 
•  cult  court^dissolved  the  temporary  InjunctlonB 
which  had  been  granted,  sustained  demurrers, 
and  dismissed  the  bills. 

The  circuit  court  of  appeals  affirmed  the 
cases  taken  to  it  on  appeal.  37  U.  S.  App.  378, 
399.  16  a  G  A.  305,  and  69  Fed.  546;  16  0.  a 
A.  683,  69  Fed.  657. 

The  proceedings  of  the  state  board  in  mak« 
Ing  the  assessments  for  1895.  and  certain  cor- 
respondence, are  set  forth  in  the  records  as  if 
exhibits  to  the  bills.  The  action  of  the  board, 
relative  to  express  companies,  is  thus  given: 

''The  board  having  given  each  express  com- 
pany doing  business  in  Ohio,  whose  property 
in  Ohio  Is  hereinafter  assessed,  opportunity  to 
appear  and  be  heard  personally  by  the  board, 
and  having  heard  all  companies  which  desired 
to  be  heard  through  their  ofilcers,  agents,  or 
counsel,  and  having  carefully  considered  the 
facts  set  out  in  the  returns,  schedules,  and 
sui^lementary  statements  of  such  companies, 
and  all  evidences  of  value  and  all  matters 
bearing  upon  the  question  of  the  value  of  the 
property  of  the  companies,  which,  In  the  Judg- 
ment of  the  board,  would  assist  it  in  arriving 
at  the  true  value,  in  money,  of  the  entire  prop- 
erty of  each  of  said  companies  within  the 
state  of  Ohio,  on  motion,  the  state  board  of 
appraisers  and  assessors  unanimously  fix  and 
determine  the  values  of  the  property  of  ex- 
press companies  herehiafter  named  in  Ohio,  to 
be  taxed  therein,  at  the  amounts  set  out  in 
the  following  table: 

The    Adams    Express    Com- 
pany   ^33,095.80 

The  American  Express  Com- 
pany   499,373.60 

The    United    States    Express 
Company 488,264.70" 

This  valuation  was  made  July  24,  1895.  On 
the  2d  of  August  counsel  for  the  companies 
wrote  the  auditor  requesting  to  be  advised  of 
the  assessments  when  made,  in  order  that  they 
might  apply  for  a  correction.  On  the  7th  of 
August  the  secretary  of  the  board  informed 
counsel  of  the  assessments.  On  August  10th, 
counsel  wrote,  asking  *'upon  what  calculation, 
if  any,  the  apparently  precise  amounts  of  the 
assessments,  especially  in  the  case  of  the  ex- 
press companies,  are  based,  and  how  the  fig- 
^  ures  are  arrived  at" 

?The  auditor  replied,  for  the  board,  that  "the 
method  pursued* by  the  state  board  of  ap- 
praisers and  assessors  this  year  in  assessing 
the  property  in  Ohio  of  the  Western  Union 
Telegraph  Company  and  the  express  compa- 


nies you  represent  to  not  differeot  fh>m  that 
followed  In  former  years,  which  has  been  sns- 
tsined  by  the  courts,  and  Is  set  forth  In  the 
records  of  the  board.** 

Attention  was  called  to  certain  data  bickhig 
in  the  companies'  returns,  and  counsel  were 
informed  that  opportunity  would  be  afforded 
for  a  hearing  on  September  2d.  at  10  o*clock 
a.  m.;  but  the  three  bills  involving  these  as- 
sessments were  filed  August  14,  1895.  Subse- 
quently returns  were  filed,  as  of  May  1,  1895. 
showing: 

As  to  the  Adams  Express  Company:  Num- 
ber of  shares,  120,000.  Market  value.  |140  to 
$160.  Taxable  value  of  real  estate  owned  in 
Ohio,  $25,170.  Value  of  personal  property,  in- 
cluding moneys  and  credits,  owned  by  com- 
pany hi  Ohio,-  $42,065.  Total  value  of  real 
estate  owned  outside  of  Ohio,  $3.005,157.6Z 
Total  value  of  personal  property  owned  out^ 
side  of  Ohio,  $1,117,426.05.  Entire  gross  re- 
ceipts, from  whatever  source,  received  within 
the  state  for  the  year,  $282,18L  Whole  length 
of  lines  of  ran  and  water  routes  over  which 
the  company  was  doing  business,  29,647  miles. 
Length  without  the  state,  27,618  miles;  with- 
in the  state,  2,129  miles. 

As  to  the  United  States  Express  Company: 
Number  of  shares,  100,000.  Par  value,  $100. 
Market  value,  $40.  Taxable  value  of  real  es- 
tate owned  in  Ohio,  $22,190.  Value  of  per- 
sonal property,  including  moneys  and  credits, 
owned  in  Ohio,  $28»438.  Entire  gross  re- 
ceipts, from  whatever  source,  derived  within 
the  state,  $368,519.  Length  of  Unes  within 
the  state  over  which  the  company  was  doing 
business,  3,011  miles. 

As  to  the  American  Express  Company: 
Number  of  interests,  180,000.  Par  value,  $10a 
Market  value,  $112.  Taxable  value  of  real  es- 
tate in  Ohio,  $58,600.  Value  of  personal  prop- 
erty, including  moneys  and  credits,  in  Ohio, 
$23,430.  Total  value  real  estate  outside  of 
Ohio,  $4,801,259.  Total  Value  of  personal 
property  outside  of  Ohio,  $1,661,759.  Gross 
receipts  within  the  state.  $275,446.  Whole 
length  of  lines,  85,295  miles;  length  within^ 
the  state,  1,731  miles.  e 

''The  companies  made  no  return  of  their  en-* 
tire  gross  receipts  of  business,  wherever  done, 
nor  of  the  terms  of  their  contracts  or  arrange- 
ments for  transportation. 

These  returns  stated,  and  the  bills  repeated: 
That,  aside  from  the  real  estate  mentioned, 
the  companies  had  no  property  in  the  state  of 
Ohio  "except  certain  horses,  wagons,  harness, 
trucks,  safes,  and  office  fixtures  located  at 
different  points,"  and  that  their  actual  value 
was  given.  That  "the  business  of  the  com- 
pany In  the  state  consists  in  carrying  packages 
on  passenger  and  express  trains,  steamboats, 
and  stages,  in  the  care  and  custody  of  its  em- 
ployes, who  accompany  the  packages.  The 
express  company  has  no  ownership  of  nor  in- 
terest in  these  means  of  conveyance,  and  sim- 
ply pays  to  the  railroad  companies  and  the 
owners  of  the  steamboats  and  stage  coaches 
for  the  passage  of  messengers  and  thehr  apC 
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companying  packages.  The  hones,  wagons, 
and  trucks  are  used  l^^  It  In  the  collection  and 
deliveiy  of  these  packages.  There  Is  no  pe- 
culiarity about  this  property.  It  Is  of  an  ordi- 
nary kind,  whose  true  value  In  money  must 
be  measured  by  the  ordinary  standards,  and  is 
easily  ascertained  and  determined." 

Each  of  the  bills  In  Nos.  398,  399,  and  400 
alleged  that  the  scheme  of  taxation  contem- 
plated by  the  act,  "while  professing  to  pro- 
vide for  taxation  of  property  In  the  state  of 
Ohio,  does  not.  In  fact,  do  so,  Inasmuch  as 
it  directs  the  state  board  of  appraisers.  In 
determining  the  value  of  the  property  of  ex- 
press companies  In  said  state  for  the  purpose 
of  taxation,  to  be  'guided  by  the  value  of 
said  property  as  determined  by  the  value  of 
the  entire  capital  stock  of  said  company 
*  *  *  in  the  proportion  which  the  same 
(viz.  the  property  of  the  companies  within 
the  state]  bears  to  the  entire  property  of  said 
companies,  as  determined  by  the  value  of  the 
capital  stock  thereor*';  that  "the  value  of 
the  capital  stock  or  shares  of  said  company, 
and  of  express  companies  generally,  is  de- 
termined, not  so  much  by  the  value  of  the 
property  and  appliances  which  they  use  in 
carrying  on  their  business,  as  by  the  skill, 
diligence,  fidelity,  and  success  with  which 
^they  conduct  their  business.  Said  company 
e  employs  many  thousands  of  men,  who  are 
•  constantly  engaged  in  carrying  exprest'pack- 
ages,  many  of  them  of  great  value,  from  one 
part  of  the  country  to  another,  and  its  in- 
come and  the  value  of  its  shares  are  largely 
the  result  of  their  efforts,  fidelity,  and  in- 
tegrity, and  of  skillful  management  and 
supervision  of  the  business.  Said  company, 
furthermore,  owns  real  and  personal  prop- 
erty of  great  value,  aside  from  the  appliances 
of  its  express  business,  which  is  not  held  or 
taxable  in  the  state  of  Ohio,  and  some  of 
which  is  not  taxable  at  all,  all  of  which, 
however,  together  with  the  business  con- 
nections of  the  company,  and  the  reputa- 
tion and  good  will  which  it  has  earned  in 
the  course  of  more  than  fifty  years  of  public 
service,  enter  largely  into  the  value  of  its 
capital  shares*';  that  the  market  price  of 
the  company's  shares  does  not  "afford  any 
fair,  reasonable,  or  Just  method  of  estimat- 
ing the  value  of  its  pnoperty,  or  fixing  the 
basis  of  value  for  the  purpose  of  taxation, 
because  the  market  price  Is  speculative  and 
variable,  depending  upon  financial  condi- 
tions not  at  all  connected  with  this  compa- 
ny, its  business,  or  Its  property;  and  your 
orator  insists  that  said  scheme  of  taxation 
is  unfair,  Illegal,  unjust,  and  unequal,  and 
Is  a  regulation  of  and  a  tax  upon  Interstate 
commerce,  and  a  taking  of  its  property  with- 
out due  process  of  law";  that  the  act,  and 
(he  assessments  made  thereunder,  are  in  con- 
travention of  the  constitution  of  the  United 
States,  because  the  act  provides  for  the  as- 
sessment of,  and  the  assessments  embrace, 
property  not  situated  within  the  Jurisdiction 
of  the  state  of  Ohio,  and  the  property  of  the 


companies  Is,  therefore,  taken  wltboiit  due 
process  of  Uiw;  and  that  the  scheme,  as  a 
special  one,  imposes  an  illegal  burden  on 
Interstate  commerce,  and  denies  the  equal 
protection  of  the  laws. 

Lawrence  Maxwell,  Jr.,  and  James  O.  Ctau> 
ter,  for  appellants.  Thomas  McDougaU  and 
J.  K.  Richards,  for  appellees. 

*Mr.  Chief  Justice  FULLER,  after  stattng? 
the  facts  in  the  foregoing  language,  ddirer- 
ed  the  opinion  of  the  court 

No  difference  material  to  the  determinar 
tlon  of  the  controversy  exists  between  the 
cases,  and,  as  matter  of  convenience,  the 
statement  refers  to  the  amended  act  and  the 
records  in  Nos.  396,  399,  and  400. 

The  contention  that  the  act  in  question  la 
invalid,  because  repugnant  to  the  constlta- 
tlon  of  the  state  of  Ohio,  has  been  dispoeed 
of  by  the  decision  of  the  highest  tribunal  of 
that  state  sustaining  its  validity.  State  v. 
Jones,  61  Ohio  St  482,  87  N.  B.  MO.  Tlieee 
cases  fall  within  no  recognised  exception  to 
the  general  rule  that  the  construction  by  the 
state  courts  of  last  resort  of  state  constitu- 
tions and  statutes  will  ordinarily  be  accept 
ed  by  this  court  as  controlling. 

It  Is  suggested  that  the  decision  of  tlie 
supreme  court  of  Ohio  should  not  be  fol- 
lowed because  the  case  In  which  It  was  an- 
nounced did  not  Involve  a  genuine  contn^ 
versy,  but  was  prepared  for  the  purpose  of 
obtaining  an  adjudication,  and,  under  the 
chrcumstances,  ought  not  to  have  been  ooi^ 
sidered  by  that  court  But  It  was  for  that 
tribunal  to  pass  on  this  question,  and,  as  ft 
entertained  Jurisdiction,  and  delivered  a  con- 
sidered opinion,  which  appears  Ui  the  official 
reports  of  the  court  as  its  Judgment  of  tlie 
validity  of  the  Nichols  law  under  the  con- 
stitution of  the  state  of  Ohio,  It  Is  not  within 
our  province  to  review  its  determination  in 
that  regard. 

This  brings  us  to  the  only  Inquiry  whleb 
it  concerns  us  to  examine. 

The  legislation  in  question  Is  claimed  to  be 
repugnant  to  the  constitution  of  the  United 
States,  because  in  violation  of  the  com- 
merce clause  of  that  instrument,  and  be- 
cause operating  to  deprive  appellants  of  their 
property  without  due  process  of  law,  and  oi 
the  equal  protection  of  the  laws. 

We  assume  that  the  assessments  complain- 
ed of  were  made  in  pursuance  of  the  def- 
inite rule  or  principle  of  appraisement  re<s 
ognized  and  established  by  the  Nichols  law, 
as  construed  by  the  supreme  court  of  Ohlo^ 
and  the  question  is  whether  the  law  pre- 
scribing that  rule  Is  valid  under  the  federal 
constitution. 

The  principal  contention  is  that  the  mle^ 
contravenes  the  commerce  clause,  becauseg 
the  assessments,  while  purporting  to* be  on? 
the  property   of   complainants   within   the 
state,  are  in  fact  levied  on  their  business 
which  is  largely  interstate  commer(^Q[^ 
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Altlioiiffh  the  transportatloii  of  the  sob- 
Jects  of  interstate  commerce,  or  the  receipts 
received  therefrom,  or  the  occupation  or  busi- 
ness of  carrying  it  on,  cannot  be  directly 
sabjected  to  state  taxation,  yet  property  be- 
Ionising  to  corporations  or  companies  en* 
gaged  In  such  commerce  may  be;  and,  what- 
ever the  particular  form  of  the  exaction,  if 
it  is  essentially  only  property  taxation^  It 
will  not  be  considered  as  falling  within  the 
inhibition  of  the  constitution.  Corporations 
and  companies  engaged  In  Interstate  com- 
merce should  bear  their  proper  proportion  of 
the  burdens  of  the  governments  under  whose 
protection  they  conduct  their  operations,  and 
taxation  on  property,  collectible  by  the  or- 
<!inary  means,  does  not  affect  Interstate  com- 
merce otherwise  than  incidentally,  as  all 
business  is  affected  by  the  necessity  of  con- 
tributing to  the  support  of  government.  Ca- 
ble Co.  V.  Adams,  165  U.  S.  688.  15  Sup.  OL 

iwasoo. 

As  to  railroad,  telegraph,  and  sleeping-car 
<*onipanies.  engaged  In  Interstate  commerce, 
it  has  often  been  held  by  this  court  that 
their  property,  in  the  several  states  through 
M'hieh  their  lines  or  business  extended, 
might  be  valued  as  a  unit  for  the  purposes  of 
taxation,  taking  into  consideration  the  uses 
to  which  it  was  put,  and  all  the  elements 
mailing  up  aggregate  value,  and  that  a  pro- 
portion of  the  whole,  fairly  and  properly  as^ 
oertained,  might  be  taxed  by  the  particular 
state,  without  violating  any  federal  restric- 
tion. W.  U.  TeL  Co.  V.  Attorney  Qeneral  of 
Massachusetts,  125  U.  S.  530,  8  Sup.  Ct. 
1)61;  Massachusetts  v.  W.  U.  TeL  Co.,  141 
i;.  S.  40.  11  Sup.  Ot.  889;  Maine  v.  Qrand 
Tnmk  Ry.  Co.,  142  U.  S.  217,  12  Sup.  Ct.  121, 
103:  Railroad  Co.  v.  Backus,  154  U.  S.  421, 
14  Sup.  Ct.  1114;  Railroad  Co.  v.  Backus, 
ir>4  U.  S.  439,  14  Sup.  Ct  1122;  Telegraph 
Co.  V.  Taggart,  163  U.  S.  1,  16  Sup.  Ct  1054; 
T^illman's  Palace  Car  Co.  v.  Pennsylvaniat 
141  U.  S.  18,  11  Sup.  Ct  876.  The  valuation 
was,  thus,  not  confined  to  the  wires,  poles, 
and  instruments  of  the  telegraph  company, 
^  or  the  roadbed,  tics,  rails,  and  spikes  of  the 
«}  railroad  company,  or  the  cars  of  the  sleep- 
♦  ing:<*ar  company,  but  ^included  the  prc^Mr- 
tionate  part  of  the  value  resulting  from  the 
combination  of  the  means  by  which  the 
business  was  carried  on,— a  value  existing 
to  an  appreciable  extent  throughout  the  en- 
tire domain  of  operation.  And  it  has  been 
decided  that  a  proper  mode  of  ascertaining 
the  assessable  value  of  so  much  of  the  whole 
property  as  is  situated  in  a  particular  state 
i»,  in  the  case  of  railroads,  to  take  that  part 
of  the  value  of  the  entire  road  which  is 
measured  by  the  proportion  of  Its  length 
therein  to  the  length  of  the  whole  (Railroad 
Co.  r.  Backus,  154  U.  S.  429,  14  Sup.  Ct  1114). 
or  taking  as  the  basis  of  assessment  such 
proportion  of  the  capital  stock  of  a  sleep- 
ing-car company  as  the  number  of  miles  of 
railroad  over  which  its  cars  are  run  in  a 
IMurticular  state  bears  to  the  whole  number 


of  miles  traversed  by  them  In  that  and  other 
states  iPullman's  Palace  Car  Co.  ▼•  Penn- 
sylvania, 141  U.  8.  18,  11  Sop.  Ot  876>,  or 
such  a  proportion  of  the  whole  Talne  of  the 
capital  stock  of  a  telegraph  company  as  the 
length  of  its  lines  within  a  state  bears  to  the 
length  of  all  its  lines  everywhere,  deduct- 
ing a  sum  equal  to  the  value  of  its  real  es- 
tate and  machinery  subject  to  local  taxa- 
tion within  the  state  (Telegraph  Co.  ▼.  Tag^ 
gart  163  U.  S.  1,  16  Sup.  Ct  1054). 

Doubtless  there  is  a  distinction  between 
the  property  of  railroad  and  telegraph  com- 
panies and  that  of  express  companies.  The 
physical  unity  existing  In  the  former  is  lack- 
ing In  the  latter;  but  there  is  the  same  unity 
In  the  use  of  the  entire  property  for  the  spe- 
cific purpose,  and  there  are  the  same  ele- 
ments of  value  arising  from  such  use. 

The  cars  of  the  Pullman  Company  did  not 
constitute  a  physical  unity,  and  thehr  value 
as  separate  cars  did  not  bear  a  direct  relation 
to  the  valuation  which  was  sustained  In 
that  case.  The  cars  were  moved  by  railway 
carriers  under  contract  &nd  the  taxation  of 
the  corporation  in  Pennsylvania  was  sustain- 
ed on  the  theory  that  the  whole  property  of 
the  company  might  be  regarded  as  a  unit 
plant  with  a  unit  value,  a  proportionate  part 
of  which  value  might  be  reached  by  the 
state  authorities  on  the  basis  Indicated. 

No  more  reason  Is  perceived  for  limiting 
the  valuation  of  the  property  of  express  com- 
panies to  horses,  wagons,  and  fnmitore,  thane, 
that  of  railroad,  telegraph,  and  sleepln#-carg 
•companies,  to  roadbed,  rails,  and  ties,  poles* 
and  wires,  or  cars.  The  unit  is  a  unit  of 
use  and  management  and  the  horses,  wag- 
ons, safes,  pooches  and  furniture,  the  con* 
tracts  for  transportation  facilities,  and  the 
capital  necessary  to  carry  on  the  business, 
whether  represented  in  tangible  or  intangi- 
ble property,  In  Ohio,  possessed  a  Talne  in 
combination,  and  from  use  in  connection 
with  the  property  and  capital  elsewhere, 
which  could  as  rightfully  be  recognised  in 
the  assessment  for  taxation  in  the  instance 
of  these  companies  as  the  others. 

We  repeat  that  while  the  unity  which  ex- 
ists may  not  be  a  physical  unity,  it  is  some- 
thing more  than  a  mere  unity  of  ownership. 
It  is  a  unity  of  use,  not  simply  for  the  con- 
venience or  pecuniary  profit  of  the  owner, 
but  existing  in  the  very  necessities  of  the 
case,— resulting  from  the  very  nature  of  the 
business. 

The  same  party  may  own  a  manufacturing 
establishment  in  one  state  and  a  store  in 
another,  and  may  make  profit  by  operating 
the  two,  but  the  work  of  each  is  separate. 
Tlie  value  of  the  factory,  in  itself,  is  not  con- 
ditioned on  that  of  the  store,  or  vice  versa, 
Dor  is  the  value  of  the  goods  manufactured 
and  sold  affected  thereby.  The  connection 
between  the  two  is  merely  accidental,  and 
growing  out  of  the  unity  of  ownership.  But 
the  property  of  an  express  company,  distrib- 
uted through  different  states,  Is  an  essential 
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condition  of  the  tyoBlness  united  In  a  single 
spedflc  use.  It  constitutes  but  a  single  plant* 
made  so  by  the  very  character  and  necessities 
of  the  business. 

It  is  this  which  enabled  the  companies  rep- 
resented  here  to  charge  and  receive,  within 
the  state  of  Ohio,  for  the  year  ending  May  1, 
1896,  $282,181,  $358,519,  and  $275,446,  respec- 
tive^, on  the  basis,  according  to  their  re- 
spective returns,  of  $42,065,  $28,438,  and  $23,- 
430,  of  personal  property  owned  in  that  state, 
—returns  which  confessedly  do  not,  however, 
take  into  account  contracts  for  transporta- 
tion and  accompanying  facilities. 

Considered  as  distinct  subjects  of  taxation, 

a  horse  is.   Indeed,  a  horse;    a  wagon,  a 

^  wagon;    a  safe,  a  safe;   a  pouch,  a  pouch. 

N  But  how  Is  It  that  $23,430  worth  of  horses, 

•  wagons,  safes,*  and  pouches  produces  $275.- 

446  in  a  single  year?  Or  $28,438  worth,  $358,- 

519?    The  answer  is  obvious. 

Reliance  seems  to  be  placed  by  counsel  on 
the  observation  of  Mr.  Justice  Lamar,  In  Ex- 
press Co.  V.  Selbert,  142  U.  a  35-1,  12  Sup. 
Ct  254,  that  "express  companies,  such  as  are 
defined  by  this  act,  have  no  tangible  proper- 
ty, of  any  consequence,  subject  to  taxation 
under  the  general  laws.  There  is,  therefore, 
no  way  by  which  they  can  be  taxed  at  all, 
unless  by  a  tax  upon  their  receipts  for  busl- 
uess  transacted."  But  the  reference  was  to 
the  legislation  of  the  state  of  Missouri,  and 
the  scheme  of  taxation  under  consideration 
here  was  not  involved  in  any  manner. 

The  method  of  assessment  provided  by  the 
Nichols  law  was  as  follows:  '^The  said  board 
shall  proceed  to  ascertain  and  assess  the 
value  of  the  property  of  said  express,  tele- 
graph, and  telephone  companies  in  Ohio,  and 
in  determining  the  value  of  the  property  of 
said  companies  in  this  state,  to  be  taxed 
within  the  state  and  assessed  as  herein  pro- 
vided, said  board  shall  be  guided  by  the 
value  of  said  property  as  determined  by  the 
value  of  the  entire  capital  stock  of  said  com- 
panies, and  such  other  evidence  and  rules  as 
will  enable  said  board  to  arrive  at  the  value 
in  money  of  the  entire  property  of  said  com- 
panies within  the  state  of  Ohio,  in  the  pro- 
portion which  the  same  bears  to  the  entire 
property  of  said  companies,  as  determined 
by  the  value  of  the  capital  stock  thereof,  and 
the  other  evidence  and  rules  as  aforesaid.*' 

And  this  provision  was  thus  construed  by 
the  supreme  court  of  Ohio  in  State  v.  Jones: 
"The  board,  in  determining  the  value  of 
the  company's  property  in  this  state  for  tax- 
ation, is  not  required  to  fix  the  value  of  such 
property  upon  the  principle  that  the  value  of 
the  entire  property  of  the  company  shall  be 
deemed  the  same  as  the  value  of  its  entire 
capital  stock,  thus  making  the  respective 
values  equivalents  of  each  other.  But,  tak- 
ing the  market  value  of  the  entire  capital 
stock  as  a  datum,  the  board  is  to  be  only 
guided  thereby  in  ascertaining  the  true  value 
in  money  of  the  company's  property  in  this 
state.    The  statute  does  not  bind  the  board 


to  find  the  value^of  the  entire  property  of* 
the  company  equal  to  that  of  the  entire  cap* 
ital  stof^k." 

The  court  farther  said; 

''But  the  property  of  a  corporation  may  be 
regarded,  in  the  aggregate,  aa  a  unit,  an  en- 
tirety, as  a  plant  designed  for  a  specific  ob- 
ject; and  its  value  may  be  estimated,  not 
in  parts,  but  taken  as  a  whole.  If  the  mar- 
ket value— perhaps  the  closest  approxima- 
tion to  the  true  value  In  money— of  the  cor- 
porate property  as  a  whole  were  inquired 
into,  the  market  value  of  the  capital  stock 
would  become  a  controlling  factor  in  fixing 
the  value  of  the  property.  Should  all  the 
stockholders  unite  to  sell  the  corporate  plant 
as  an  entirety,  they  would  not  be  Inclined  ta 
sell  it  for  less  than  the  market  value  of  the 
aggregate  shares  of  the  capital  stock.  Be- 
sides, while  the  amount  of  the  capital  stock 
may  be  limited  by  the  charter  and  the  lawa 
governing  it,  the  real  and  personal  property 
of  the  corporation  may  be  constantly  aug- 
mented, and  may  keep  pace  with  any  in- 
crease in  the  value  of  the  capital  stock.  The 
market  value  of  the  capital  stock,  it  is  urged, 
has  no  necessary  relation  to  the  value  of 
the  tangible  property  of  the  corporation.  But 
such  is  the  well-understood  relation  between 
the  two  that  not  only  is  the  value  of  the 
capital  stock  an  essential  factor  in  fixing 
the  market  value  of  the  corporate  plant,  but 
the  corporate  capital  or  property  has  a  refiex 
action  on  the  value  of  the  capital  stock. 
•    •    • 

'If  by  reason  of  the  good  will  of  the  con- 
cern, or  the  skill,  experience,  and  energy  with 
which  its  business  is  conducted,  the  market 
value  of  the  capital  stock  is  largely  increased, 
whereby  the  value  of  the  tangible  property 
of  the  cori)oration,  considered  as  an  entire 
plant,  acquires  a  greater  market  value  than 
it  otherwise  would  have  had,  It  cannot  prop- 
erly be  said  not  to  be  its  true  value  in  money, 
within  the  meaning  of  the  constitution,  be- 
cause good  will  and  other  elements  indirectly 
entered  Into  its  value.  The  maiket  value  of 
property  is  what  it  will  bring  when  sold  as 
such  property  is  ordinarily  sold  in  the  ccnn- 
munity  where  it  is  situated;  and  the  tnet^ 
that  it  is  its  market  value  cannot  be  ques-g 
tioned  because  attrlbuted^^mewhat  to  good* 
will,  franchise,  skillful  management  of  the 
property,  or  any  other  legitimate  agency. 

**It  will,  we  think,  be  conceded  that  the 
earning  capacity  of  real  estate  owned  by  In- 
dividuals may  be  considered  In  fixing  Its  value 
for  taxation.  Take  an  office  building  on  a 
prominent  street  in  one  of  our  large  cities. 
It  will  not  be  doubted  that,  by  care  in  the 
selection  of  tenants  and  In  the  preservation 
of  the  reputation  of  the  building,  by  superior 
elevator  service,  by  vigilance  in  guarding  and 
protecting  the  property,  by  the  exercise  of 
skill  and  knowledge  in  the  general  manage- 
ment of  the  premises,  a  good  will  of  the  ee- 
tabllshment  will  be  promoted,  which  will 
tend  to  an  extra  increase  In  the  earning  ca- 
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padty  and  ralue  of  the  building.  For  the 
pmpoee  of  taxation,  it  would  be  none  the  lees 
the  true  value  in  money  of  the  building  be- 
canae  contributed  to  by  the  operatiye  causes 
that  gave  rise  to  the  good  wilL  We  discover 
no  satisfactory  reason  why  the  same  rule 
should  not  apply  to  the  valuation  of  corpo- 
rate property.—why  the  selling  value  of  the 
capital  stock,  as  affected  by  the  good  will 
of  the  business,  should  be  excluded  from  the 
consideration  of  the  board  of  appraisers  and 
assessors,  under  the  Nichols  law,  charged 
with  the  valuation  of  corporate  property  in 
this  state,  especially  as  the  capital  stockt 
when  paid  up,  practically  represents  at  least 
an  equal  value  of  the  corporate  property/' 

Similar  views  were  expressed  by  the  circuit 
court  of  appeals  (Sanford  v.  Poe,  37  U.  S. 
App.  395,  10  G.  a  A.  314,  69  Fed.  554),  Judge 
Lurton,  delivering  the  opinion,  saying: 

'The  tax  imposed  Is  not  a  license  tax,  nor 
a  tax  on  the  business  or  occupation,  nor  on 
the  transportation  of  property  through  the 
state,  nor  from  points  within  the  state  to 
points  in  other  states,  nor  from  points  in 
other  states  to  points  within  the  state.  It 
purports  to  provide  for  a  tax  upon  property 
within  the  state  of  Ohio.  Though  this  pn>x>- 
erty  is  employed  very  largely  in  the  business 
If  interstate  commerce,  yet  that  does  not  ex- 
empt it  from  the  same  liability  to  taxation 
as  all  other  property  within  the  Jurisdiction 
of  Ohio.  This  proposition  is  too  well  settled 
^to  need  argument  •  •  • 
m  *^either  does  the  fact  that  the  property  of 
•  the  express^companies  was  valued  as  a  unit 
profit-producing  plant  violate  any  federal  re- 
striction upon  the  taxing  power  of  a  state 
within  which  a  part  of  that  plant  is  found. 
The  value  of  property  depends  in  a  large  d^ 
gree  upon  the  use  to  which  It  is  put  If  a  rail- 
road may  be  valued  as  a  unit  rather  than  as 
a  given  number  of  acres  of  land,  plus  so 
many  tons  of  rails  and  so  many  thousand 
ties,  and  a  certain  number  of  depots,  shops, 
«tc,  there  is  no  sufficient  reason  why  the 
property  of  an  express  company  should  not 
be  treated  as  a  unit  plant.  If  the  state  of 
Ohio  had  a  right  to  tax  the  property  within 
the  state,  and  to  assess  it  at  its  true  cash 
value,  there  is  no  federal  restriction  which 
will  prevent  such  property  from  being  'as- 
aessed  at  the  value  which  It  has,  as  used, 
And  by  reason  of  its  use.'     •    •     • 

"That  an  express  company  owns  no  line  of 
railway  and  operates  no  railroad  does  not 
prevent  the  value  of  its  property  from  being 
affected  by  the  relation  of  each  part  to  every 
-other  part  and  the  use  to  which  a  part  is  put 
as  a  factor  In  a  unit  business." 

The  line  of  reasoning  thus  pursued  is  In 
accordance  with  the  decisions  of  this  court 
already  cited.  Assuming  the  proportion  of 
-capital  employed  in  each  of  several  states 
through  which  such  a  company  conducts  its 
operations  has  been  fairly  ascertained,  while 
taxation  thereon,  or  determined  with  refer- 
-enoe  thereto,  may  be  said  in  some  sense  to 


fall  on  the  business  of  the  company.  It  Is  only 
indirectly.  The  taxation  is  essentially  a  prop- 
erty tax,  and,  as  such,  not  an  interference 
with  interstate  commerce. 

Nor,  in  this  view,  is  the  assessment  on 
property  not  within  the  Jurisdiction  of  the 
taxing  authorities  of  the  state,  and  for  that 
reason  amounting  to  a  taking  of  property 
without  due  process  of  law.  The  property 
taxed  has  its  actual  situs  in  the  state,  and 
is,  therefore,  subject  to  the  Jurisdiction,  and 
the  distribution  among  the  several  counties 
is  a  matter  of  regulation  by  the  state  legis- 
lature. Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  22,  11  Sup.  St  876; 
State  Railroad  Tax  Cases,  92  U.  S.  575;  Del- 
aware Railroad  Tax,  18  WalL  206;  Brie  R. 
Co.  V.  Pennsylvania,  21  Wall.  492;  Colum- 
bus Southern  Ry.  Co.  ▼.  Wright,  151  U.  8. 
470,  14  Sup.  Ct  396.  | 

In  Pullman's  Palace  Car  Co.  v.  Pennsyl-* 
vania  the  rule  is  considered  that  personal 
property  may  be  separated  from  its  owner, 
and  he  may  be  taxed,  on  its  account  at  the 
place  where  it  is,  although  not  the  place  of 
his  own  domicile,  and  even  If  he  is  not  a  citi- 
zen or  a  resident  of  the  state  which  imposes 
the  tax;  and  the  distinction  between  ships 
and  vessels  and  other  personal  property  is 
pointed  out  The  authorities  are  largely  ex- 
amined, and  need  not  be  gone  over  again. 

There  is  here  no  attempt  to  tax  property 
having  a  situs  outside  of  the  state,  but  only 
to  place  a  Just  value  on  that  within.  Pre- 
sumptively all  the  property  of  the  ccHrporar 
tlon  or  company  is  held  and  used  for  the  pur- 
poses of  its  business,  and  the  value  of  its 
capital  stock  and  bonds  is  the  value  of  only 
that  property  so  held  and  used. 

Special  circumstances  might  exist  as  indi- 
cated in  Railway  Co.  v.  Backus,  154  U.  S. 
421,  443,  14  Sup.  Ct  1122,  which  would  re- 
quire the  value  of  a  portion  of  the  property 
of  an  express  company  to  be  deducted  from 
the  value  of  its  plant  as  expressed  by  the 
sum  total  of  its  stock  and  bonds,  before  any 
valuation  by  mileage  could  be  properly  ar- 
rived at;  but  the  difficulty  in  the  cases  at 
bar  is  that  there  is  no  showing  of  any  such 
separate  and  distinct  property  which  should 
be  deducted,  and  its  existence  is  not  to  be 
assumed.  It  is  for  the  companies  to  pre- 
sent any  special  circumstances  which  may 
exist  and,  falling  their  doing  so,  the  pre- 
sumption is  that  all  their  property  is  directly 
devoted  to  their  business,  which  being  so, 
a  fair  distribution  of  its  aggregate  value 
would  be  upon  the  mileage  basis. 

The  states  through  which  the  companies 
operate  ought  not  to  be  compelled  to  content 
themselves  with  a  valuation  of  separate 
pieces  of  property,  disconnected  from  the 
plant  as  an  entirety,  to  the  proportionate  part 
of  which  they  extend  protection,  and  to  the 
dividends  of  whose  ownera  their  citizens  con- 
tribute. 

It  Is  not  contended  that  notice  of  the  time 
and  place  of  the  meetings  of  the  board  was 
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not  afforded*  or  that  the  companies  were  de- 
nied the  opportunity  to  appear  and  submit 
such  proofs,  explanations,  suggestions,  and 
arguments  with  reference  to  the  assessment 


^as  they  desired. 

♦  *We  are  also  unable  to  conclude  thdt  the 
classification  of  express  companies  with  rail- 
road and  telegraph  companies,  as  subject  to 
the  unit  rule,  denies  the  equal  protection  of 
the  laws.  That  provision  in  the  fourteenth 
amendment  **was  not  intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways,"  nor  was 
that  amendment  ''intended  to  compel  a  state 
to  adopt  an  iron  rule  of  equal  taxation." 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  10  Sup.  Ct  533. 

In  Pacific  Exp.  Co.  v.  Sclbert,  142  U.  S. 
339,  12  Sup.  Ct.  250,  in  which  a  tax  on  gross 
receipts  of  express  companies  in  the  state  of 
Missouri  was  sustained,  Mr.  Justice  Lamar, 
speaking  for  the  court,  well  says: 

"This  court  has  repeatedly  laid  down  the 
doctrine  that  diversity  of  taxation,  both  with 
respect  to  the  amount  imposed  and  the  va- 
rious species  of  property  selected  either  for 
bearing  its  burdens  or  for  being  exempt  from 
them,  is  not  Inconsistent  with  a  perfect  uni- 
formity and  equality  of  taxation,  in  the  prop- 
er sense  of  those  terms;  and  that  a  system 
which  Imposes  the  same  tax  upon  every  spe- 
cies of  property,  irrespective  of  Its  nature  or 
condition  or  class,  will  be  destructive  of  the 
principle  of  uniformity  and  equality  in  taxa- 
tion, and  of  a  Just  adaptation  of  property  to 
)t8  burdens." 

And  see  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  6  Sup.  Ct  57;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  694,  10  Sup.  Ct  593. 

The  policy  pursued  in  Ohio  is  to  classify 
property  for  taxation,  when  the  nature  of 
the  property,  or  its  use,  or  the  nature  of  the 
business  engaged  in,  requires  classification, 
in  the  Judgment  of  the  legislature,  in  order 
to  secure  equality  of  burden;  and  property 
of  different  sorts  Is  classified  under  various 
statutory  provisions  for  the  purposes  of  a»- 
dessment  and  taxation.  The  state  constitu- 
tion requires  all  property  to  be  taxed  by  a 
uniform  rule,  and  according  to  its  true  value 
in  money,  and  it  was  held  by  the  supreme 
court  of  Ohio,  In  State  v.  Jones,  that  the 
Nichols  law  did  not  violate  that  requirement 

In  Wagoner  v.  Loomis,  37  Ohio  St  571,  it 

was  ruled  that:  "Statutory  provisions,  where- 

ciby  different  classes  of  property  are  listed 

Jjand  valued  for  taxation  in  and  by  different 

*  modes*  and  agencies,  are  not  necessarily  in 
conflict  with  the  provisions  of  the  constitu- 
tion which  require  all  property  to  be  taxed 
by  a  uniform  rule  and  according  to  its  true 
value  in  money."  And  the  court  said:  "A 
faithful  execution  of  the  different  provisions 
of  the  statutes  would  place  upon  the  dupli- 
cate for  taxation  all  the  taxable  property  of 
the  state,  whether  bank  stocks  or  other  per- 
sonal property  or  real  estate,  according  to  its 
true  value  in  money;   and  the  equality  re- 


quired by  the  constitation  has  no  other  test** 

The  constitutional  test  was  held  to  be  com- 
plied with,  whatever  the  mode^  if  the  result 
of  the  assessment  was  that  the  property  was 
assessed  at  its  true  value  in  money. 

Considering,  as  we  do,  that  the  unit  rule 
may  be  applied  to  express  companies  with* 
out  disregarding  any  other  federal  restric- 
tion, we  think  it  necessarily  follows  that  thi» 
law  is  not  open  to  the  objection  of  denying 
the  equal  protection  of  the  laws. 

We  have  said  nothing  in  relation  to  the 
contention  that  these  valuations  were  ex- 
cessive. The  method  of  appraisement  pre- 
scribed by  the  law  was  pursued,  and  there 
were  no  speciflc  charges  of  fraud.  The  gen- 
eral rule  is  well  settled  that,  "whenever  tk 
question  of  fact  is  thus  submitted  to  the  de- 
termination of  a  special  tribunal,  its  decision 
creates  something  more  than  a  mere  pre- 
sumption of  fact;  and,  if  such  det«nnina- 
tion  comes  into  inquiry  before  the  courts,  it 
cannot  be  overthrown  by  evidence  going  only 
to  show  that  the  fact  was  otherwise  than  ajs 
so  found  and  determined."  Indiana  Railroad 
Tax  Cases,  154  U.  8.  434,  14  Sup.  Ct  1114; 
Telegraph  Co.  v.  Taggart,  163  U.  S.  1, 16  Sup. 
Ct  1054. 

Decrees  affirmed. 

Mr.  Justice  WHITE,  dissenting. 

Not  being  able  to  concur  in  the  opinion  mod 
Judgment  of  the  court  in  the  foregoing  cases, 
I  am  impelled,  by  what  I  conceive  to  be  thm 
serious  nature  oi  the  questions  involved,  to^ 
state  the  reasons  for  my  dissent.  •» 

*  It  is  elementary  that  the  taxing  power  of  # 
one  government  canrot  be  lawfully  exerted 
over  property  not  within  its  Jurisdiction  or 
territory,  and  within  the  territory  and  Jurla- 
diction  of  another.  The  attempted  exercise 
of  such  power  would  be  a  dear  usurpation 
of  authority,  and  involve  a  denial  of  the 
most  obvious  conceptions  of  gov^nment. 
This  rule,  common  to  all  Jtirisdictions,  is  pe- 
culiarly applicable  to  the  several  states  of 
the  Union,  as  they  are  by  the  constitution 
confined  within  the  orbit  of  their  lawful  au- 
thority, which  they  cannot  transcend  with- 
out destroying  the  legitimate  powers  of  each 
other,  and,  therefore,  without  violating  tb*- 
constitution  of  the  United  States. 

This  limitation  upon  the  taxing  power  was 
early  declared  by  Mr.  Chief  Justice  Marshall 
in  McCulloch  v.  State  of  Maryland,  4  Wheat 
316,  where  It  was  said  (page  429): 

"All  subjects  over  which  the  sovereign  pow- 
er of  a  state  extends  are  objects  of  taxation; 
but  those  over  which  it  does  not  extend  are, 
upon  the  soundest  principles,  exempt  from 
taxation.  This  proposition  may  almost  be 
pronounced  self-evident." 

In  Hays  v.  Steamship  Co.,  17  How.  696,  a . 
tax  imposed  upon  12  steamships  belonging  to 
the  company,  which,  while  engaged  in  law- 
ful trade  and  commerce  between  the  port  oi 
San  Francisco  and  ports  and  territories  with- 
out the  state,  w€ie  temporarily  within  the* 
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Jnrladiction  of  California,  was  held  illegal. 
This  court  by  Mr.  Justice  Nelson,  declared 
that  the  vessels  were  not  properly  abiding 
within  the  limits  of  California,  so  as  to  be- 
come incorporated  with  the  other  personal 
property  of  that  state;  that  their  situs  was 
at  the  home  port,  where  the  vessels  belonged, 
and  where  the  owners  were  liable  to  be  tax- 
-ed  for  the  capital  Invested  and  where  the 
tax  had  been  paid. 

In  St  Louis  v.  Wiggins  Ferry  Co.,  11  WalL 

-423,  the  validity  of  a  tax  assessed  by  the 

•city  of  St  Louis  upon  the  boats  of  a  ferry 

•company,  an  Illinois  corporation,  as  property 

within  the  city  of  St  Louis,  was  considered. 

This  court  held  that  Illinois  was  the  home 

•^port  of  the  boats,  that  they  were  beyond  the 

ei  Jurisdiction  of  the  authorities  by  which  the 

*  taxes  were  assessed,*  duid  that  the  validity  of 

the  taxes  could  not  be  maintained.    It  was 

observed  (page  430): 

**Where  there  is  jurisdiction  neither  as  to 
person  nor  property,  the  imposition  of  a  tax 
would  be  ultra  vires  and  void.  If  the  legis- 
lature of  a  state  should  enact  that  the  dti- 
sens  or  property  of  another  state  or  country 
should  be  taxed  in  the  same  manner  as  the 
persons  and  property  within  its  own  limits, 
and  subject  to  its  authority,  or  in  any  man- 
n^  whatsoever,  such  a  law  would  be  as 
much  a  nullity  as  if  in  conflict  with  the  most 
explicit  constitutional  inhibition.  Jurisdic- 
tion is  as  necessary  to  valid  legislative  as 
to  valid  judicial  action.** 

In  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  900,  a  tax  laid  by  the  state  of  Penn< 
«ylvanla  on  the  interest  paid  by  the  railroad 
<!ompany  on  its  bonds  was  held  to  be  a  tax 
upon  the  bonds,  the  property  not  of  the 
■debtor  company  but  of  its  creditors,  and  that 
so  far  as  such  bonds  were  held  by  nonresi- 
-dents  of  the  state,  they  were  property  be- 
yond its  jurisdiction.  It  was  declared  that 
no  adjudication  should  be  necessary  to  estab- 
lish so  obvious  a  proposition  as  that  proper- 
ty lying  beyond  the  jurisdiction  of  a  state  Is 
not  a  subject  upon  which  the  taxing  power 
can  be  legitimately  exercised,  and  that  **the 
power  of  taxation,  however  vast  in  its  char- 
acter and  searching  in  its  extent  is  neces- 
sarily limited  to  subjects  within  the  jurisdic- 
tion of  the  state.*'  Of  the  act  there  under 
^x>nsideration,  the  court  said  (page  321): 

''It  is  only  one  of  many  cases  where,  under 
the  name  of  taxation,  an  oppressive  exaction 
18  made  without  constitutional  warrant, 
amounting  to  little  less  than  an  arbitrary 
seizure  of  private  property.  It  is,  in  fact 
a  forced  contribution  levied  upon  property 
held  In  other  states,  where  it  is  subjected  or 
may  be  subjected  to  taxation  upon  an  esti- 
mate of  its  full  value." 

In  Morgan  ▼.  Parham,  16  WalL  471,  It  was 
adjudged,  upon  the  authority  of  the  Hays 
Case,  supra,  that  the  state  of  Alabama  could 
not  lawfully  tax  a  vessel  registered  in  New 
ITork,  but  employed  in  commerce  between 


Mobile,  In  that  stata^  and  New  Orleans,  ta^j 
Louisiana.   The  situs  of  the^ressel  was  held? 
to  be  at  the  home  port  in  New  York,  where 
Its  owner  was  liable  to  be  taxed  for  its  value. 

The  circumstance  that  the  steamer  might 
not  actually  have  been  taxed  in  New  York 
during  the  years  for  which  the  taxes  In  con- 
troversy were  levied  was  held  to  be  nnim- 
portant    The  court  said  (page  478): 

"Whether  the  steamer  Frances  was  actual- 
ly taxed  in  New  York  during  the  years  1866 
and  1867  is  not  shown  by  the  case.  It  la  not 
Important  She  was  liable  to  taxation  there. 
That  state  alone  had  dominion  over  her  for 
that  purpose.** 

In  Delaware  Railroad  Tax,  18  WaU.  206^ 
this  court  in  considering  an  objection. Inter- 
posed to  a  taxing  act  that  it  Imposed  taxes 
upon  property  beyond  the  jurisdiction  of  the 
state,  observed  (page  229):  "If  such  be  the 
fact  the  tax  to  that  extent  Is  invalid,  for  the 
power  of  taxation  of  every  state  la  necessari- 
ly confined  to  subjects  within  its  Jurisdic- 
tion." 

In  Gloucester  Ferry  Co.  v.  State  of  Penn- 
sylvania, 114  U.  S.  196,  at  pages  206-209,  5 
Sup.  Ct  826,  829-831,  Mr.  Justice  Field  re- 
views the  cases  Just  cited.  The  Qloucester 
Ferry  Company  was  a  New  Jersey  corpora^ 
tlon,  and  operated  a  ferry  between  Glouces- 
ter, N.  J.,  and  Philadelphia.  The  state  of 
Pennsylvania  laid  a  tax  on  the  appraised 
value  of  the  capital  stock  of  the  ferry  com- 
pany, which  owned  no  property  in  Pennsyl- 
vania except  the  lease  of  a  slip  or  dock, 
where  its  ferryboats  put  up  in  plying  across 
the  river  between  the  two  states. 

In  this  court  it  was  sought  in  argument  to 
support  the  tax  in  question  by  advancing 
the  theory  of  "a  homogeneous  unit"  The 
counsel  said  (page  201): 

*The  tax  is  upon  the  capital  stock  of  the 
corporation,  'not  in  separate  parcels,  as  rep- 
resenting distinct  properties,  but  as  a  homo- 
geneous unit  partaking  of  the  nature  of  per- 
sonalty,* and  taxable  where  its  corporate 
functions  are  exercised  or  its  business  done. 
The  franchise  itself  may  constitute  the  ma- 
terial part  of  all  its  property,  since  not  only 
its  wharves  and  slips,  but  also  its  boats, 
might  be  leased,  and  in  that  case  the  tax 
would  be  measured  by  the  value  of  the  fran- 
chise, represented  by  the  extent  of  its  exer- 
cise within  the  state,  and  not  by  its  tangi-^ 
ble  property  situated  there.  The  extent  of  g 
its  property* subject  to  the  taxing  power  is* 
immateriaL  Its  franchise  would  be  worth- 
less without  the  leasehold  interest  owned  by 
it  in  the  city  of  Philadelphia.  The  value  of 
its  franchise  depends  upon  the  leasehold,  and 
it  will,  therefore,  not  do  to  say  that  it  has 
no  property  within  the  jurisdiction  of  the 
taxing  power.  It  does  not  seem  necessary 
to  inquire  further  as  to  an  ownership  of 
property  within  the  Jurisdiction  of  Pemnajl* 
vania." 

But  this  court  speaking  throuah  B^,  Jofh 

Digitized  by  VjOOQIC 


814 


17  SUPBBMB  COURT  REPORTBB. 


tice  Field*  completely  answered  the  argn- 
ment,  as  follows  (page  206,  114  U.  S.,  and 
page  82D,  5  Sup.  Ct): 

"If  by  reason  of  landing  or  receiving  pas- 
sengers and  freight  at  wharves  or  other 
places  in  a  state,  they  can  be  taxed  by  the 
state  on  their  capital  stock,  on  the  ground 
that  they  are  thereby  doing  business  within 
her  limits,  the  taxes  which  may  be  imposed 
may  embarrass,  impede,  and  even  destroy 
such  commerce  with  the  citizens  of  the  state. 
If  such  a  tax  can  be  levied  at  all,  its  amount 
will  rest  in  the  discretion  of  the  state.  It  is 
idle  to  say  that  the  Interests  of  the  state 
would  prevent  oppressive  taxation.  Those 
engaged  In  foreign  and  interstate  commerce 
are  not  bound  to  trust  to  its  moderation  in 
that  respect    They  require  security." 

Of  the  Gloucester  Ferry  Case,  it  was  observ- 
ed by  this  court  in  Philadelphia  &  Southern 
S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  »44,  7 
Sup.  Ct.  1134,  that  "It  is  hardly  necessary  to 
add  that  the  tax  on  the  capital  stock  of  the 
New  Jersey  company,  in  that  case,  was  de- 
cided to  be  unconstitutional,  because,  as  the 
corporation  was  a  foreign  one,  the  tax  could 
only  be  construed  as  a  tax  for  the  privilege 
or  franchise  of  carrying  on  its  business,  and 
that  business  was  Interstate  commerce.** 

In  New  York,  L.  B.  &  W.  R.  Co.  v.  Com- 
monwealth of  Pennsylvania,  153  U.  S.  646, 
14  Sup.  Ct  952,  this  court  denied  the  power 
of  the  state  of  Pennsylvania  to  require  a 
foreign  railroad  company  doing  business 
within  its  borders  to  deduct  therefrom,  when 
paying  interest  upon  Its  obligations  in  New 
York,  the  amount  of  a  tax  assessed  by  the 
state  upon  the  bonds  and  moneyed  capital 
owned  by  the  residents  of  Pennsylvania. 
The  money  in  the  hands  of  the  company  in 
New  York  was  held  to  be  property  beyond 
the  Jurisdiction  of  Pennsylvania.  The  court 
said  (page  646,  153  U.  S.,  and  page  958,  14 
^  Sup.  Ct)  that  "no  principle  is  better  settled 
g  than  that  the  power  of  a  state,  even  its  pow- 
•  er  of  *  taxation,  in  respact  to  property,  is 
limited  to  such  as  is  within  its  Jurisdiction." 
This  inherent  want  of  power  in  every  gov- 
ernment to  transcend  its  Jurisdiction  is  sub- 
ject, as  already  stated,  to  an  additional  lim- 
itation as  to  the  several  states  of  the  Union, 
resulting  from  those  provisions  of  the  consti- 
tution of  the  United  States  which,  in  so  far 
as  they  restrict  the  power  of  the  states,  nec- 
essarily create  limitations  to  which  they  are 
all  subject,  and  from  which  they  cannot  de- 
part without  a  violation  of  the  constitution. 
It  will  not  be  necessary  to  allude  to  every 
special  restriction  on  the  power  of  the  states 
resulting  from  the  constitution,  but  It  will 
suffice  for  my  present  purpose  to  refer  to 
one  only,  the  necessary  existence  of  which 
has  often  been  recognized  to  have  been  one 
of  the  most  cogent  motives  leading  to  the 
adoption  of  the  constitution,  and  upon  the 
enforcement  of  which  It  has  often  been  de- 
clared the  perpetuity  of  our  institutions  de- 


pend, to  wit,  the  inhibition  resulting  firom 
the  provision  of  the  constitution  of  the  Unit- 
ed States  conferring  on  congress  power  ta 
regulate  interstate  commerce. 

Under  the  Interstate  commerce  clause  of 
the  constitution,  as  held  by  this  court,  speak- 
ing through  Mr.  Justice  Bradley,  in  Leloup 
V.  Port  of  Mobile,  127  U.  S.  648,  8  Sup.  Ot 
1384,  "no  state  has  the  right  to  lay  a  tax 
on  interstate  commerce  in  any  form,  wheth- 
er by  way  of  duties  laid  on  the  transporta- 
tion of  the  subjects  of  that  commerce,  or  on 
the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  car- 
rying it  on,  and  the  reason  is  that  such  taxsr 
tion  is  a  burden  on  that  commerce,  and 
amounts  to  a  regulation  of  It,  which  belongs 
solely  to  congress."  The  following  case» 
were  referred  to  as  supporting  the  proposi- 
tion thus  enunciated:  Case  of  State  Freight 
Tax,  15  Wall.  232;  Pensacola  TeL  Co.  v.  W. 
U.  Tel.  Cto.,  96  U.  S.  1;  Mobile  v.  Kimball, 
102  U.  S.  681;  W.  U.  TeL  Co.  v.  Texas,  10& 
U.  S.  460;  Moran  v.  New  Orleans,  112  U.  S. 
69,  5  Sup.  Ct  38;  Gloucester  Ferry  Co.  v. 
State  of  Pennsylvania,  114  U.  S.  196,  5  Sup, 
Ct  826;  Brown  v.  Houston,  114  U.  S.  622^ 
5  Sup.  Ct  1091;  Walling  v.  People  of  Mich- 
igan, 116  U.  S.  446,  6  Sup.  Ct  454;  Pickard 
V.  Oar  Co.,  117  U.  S.  34,  6  Sup.  Ot  635;  Wa- 
bash,'  St  L.  &  P.  Ry.  Co.  v.  People  of  Il-g 
Unois,*118  U.  S.  557,  7  Sup.  Ct  4;  Robbins  v.? 
Taxing  DIst.  120  U.  S.  489,  7  Sup.  Ot  592; 
Philadelphia  &  Southern  S.  S.  Co.  r.  Penn- 
sylvania, 122  U.  S.  336,  7  Sup.  Ct  1118;  Tel- 
egraph Co.  T.  Pendleton,  122  U.  S.  347,  7 
Sup.  Ct  1126;  Ratterman  v.  Telegraph  C5o., 
127  U.  S.  411,  8  Sup.  Ct  1127. 

The  following  cases,  since  decided,  enforce 
the  same  principle:  Asher  v.  Texas,  128  U. 
S.  129,  9  Sup.  Ct  1;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  9  Sup.  Ct  256;  Lyng  v. 
Michigan,  135  U.  S.  161,  10  Sup.  Ct  725;  Mc- 
OaU  V.  California,  136  U.  S.  104,  10  Sup.  Ct 
881;  and  Crutcher  v.  Kentucky,  141  U.  S.  47» 
11  Sup.  Ct  851. 

These  authorities  were  reviewed  by  this 
court  in  Brennan  v.  City  of  TitusvIUe,  153  U. 
S.  289,  14  Sup.  Ct  829,  where,  speaking 
through  Mr.  Justice  Brewer,  it  was  held  that 
a  municipal  corporation  could  not  lawfully 
tax  a  nonresident  manufacturer  of  goods 
for  the  privilege  of  endeavoring  to  sell  his 
goods  by  means  of  an  agent  sent  into  the 
state  to  solicit  orders  therefor.  This  court 
there  said  (page  303,  153  U.  S.,  and  page  833, 
14  Sup.  Ct):  "This  tax  is  a  direct  charge 
and  burden  upon  the  business,  and,  if  a  state 
may  lawfully  exact  It  It  may  increase  the 
amount  of  this  exaction  until  all  Interstate 
commerce  In  this  mode  ceases  to  be  possible; 
and,  notwithstanding  the  fact  that  the  regu- 
lation of  interstate  commerce  is  committed 
by  the  constitution  to  the  United  States,  the 
state  is  enabled  to  say  that  it  shall  not  be 
carried  on  In  this  way,  and  to  that  extent  to 

regulate  it"  /     r\r\nlo 
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The  question  then  arises,  does  the  tax  im- 
<K)6ed  by  the  state  of  Ohio  upon  express 
companies  violate  either  of  the  two  elemen- 
tary propositions  to  which  I  have  Just  re- 
ferred? 

Under  the  law  of  Ohio  express  companies 
are  taxed  In  three  forms:  First,  their  real 
estate  Is  assessed,  for  state,  county,  and  mu- 
nicipal purposes,  In  the  same  manner  as  Is 
real  estate  within  the  state  belonging  to  oth- 
er companies  and  persons;  second,  such  com- 
panies are  also  taxed  upon  their  gross  re- 
ceipts derived  from  business  done  within 
the  state  (91  Ohio  Laws,  237);  and,  third, 
they  are  additionally  assessed  by  a  state 
board  OO  Ohio  Laws,  330,  as  amended  by  91 
Ohio  Laws,  220).  It  Is  the  assessment  re- 
sulting from   the   last  of   these  provisions 

^  which  Is  Involved  In  the  cases  now  under 

JJ  consideration. 

«  *In  compliance  with  the  law  the  companies 
returned  to  the  state  board  a  statement  for 
the  year  1893,  showing— First,  the  amoimt 
of  capital  stock,  and  Its  par  and  market 
value;  second,  a  detailed  account  of  the  en- 
tire real  and  personal  property  of  the  com- 
panies, and  Its  assessed  value;  and,  third, 
their  entire  gross  receipts  during  the  taxing 
year  for  business  done  within  the  state  of 
Ohio.  For  the  years  1894  and  1895  the  state- 
ments, under  the  requirements  of  the  amend- 
atory statute  of  May  10, 1894  (91  Ohio  Laws, 
:!20),  exhibited— First,  the  number  of  shares 
of  capital  stock,  and  Its  par  and  market  val- 
ue; second,  a  detailed  statement  of  the  real 
estate  owned  In  Ohio,  and  its  assessed  value; 
third,  a  full  and  correct  inventory  of  the  per- 
sonal property,  including  moneys  and  cred- 
its owned  in  Ohio,  and  the  value  thereof; 
fourth,  the  total  value  of  the  real  and  per- 
sonal property  owned  and  situate  outside  of 
Ohio;  fifth,  the  entire  gross  receipts  of  the 
company,  from  whatever  source  derived,  of 
business  wherever  done  for  the  taxing  year; 
and,  sixth,  the  gross  receipts  of  each  com- 
pany in  Ohio,  from  whatever  source  derived. 
It  Is  proper  here  to  notice  that,  while  the 
gross  receipts  in  Ohio  of  express  companies 
was  required  to  be  stated,  there  was  no  di- 
rection that  mention  should  be  made  of  the 
sum  of  the  payments  properly  chargeable 
against  such  gross  receipts,  to  wit,  disburse- 
ments to  railroad  companies  or  individuals 
for  transportation  facilities,  wages  of  its 
army  of  employes,  care  and  maintenance  of 
its  horses,  and  other  operating  expenses. 

Although  the  assessment  on  the  real  estate 
and  on  the  gross  receipts  may  be  relevant  to 
some  aspects  of  the  controversy  now  exam- 
ined, I  eliminate  them  from  consideration, 
as  the  direct  issue  here  presented  concerns 
the  taxation  asserted  to  be  only  upon  the 
personal  property. 

The  value  of  the  personal  property  within 
the  state  of  Ohio  returned  by  the  express 
companies  was  averred  In  each  blU,  and 
was  conceded  by  the  demurrer  to  have  been 
correct.     The  valuation  thus  returned,  and 


the  amount  of  the  assessment  levied  on  soch 
personal  property  by  the  state  board.  Is 
shown  in  the  following  table: 


*  Assessment  for  1893. 

ValDo  as  Returned 
EDd  aa  Alleged 
in  the  BUla. 
$6S.0e0  74 

^ 27.800  00 

United  States  £zprwa  Co......    lt.S18  00 


I* 
CO 
01 


Adams  Express  Co„^ 
American  Ezpress  Co............ 


ValneAa- 

sessedby 

State  Board. 

•460.080  01 

400.676  40 

t87.t00  00 


44i.*14S  00 

aipMtoo 


Assessment  for  1884. 

Adams  Express  Co $41,102  00 

Ameiiean  iSxprem  Co........^.    SI .706  00 

United  States  SzprsH*  Co S6.8S8  00 

Assessment  for  1895. 

Adams  Express  Co f  42.06E  00  •686.006  60 

American  Express  Co — .......    68.460  00  400.676  60 

United  states  Exprew  Co......    28.486  60  466,964  76 

It  thus  appears  that  for  the  year  1803 
property  possessing  an  actual  value  of  but 
$106,698.74  was  assessed  as  being  worth  |1,- 
257,909.53;  in  18W  property  valued  at  $89,- 
230.60  was  assessed  at  $1,471,069;  and  for 
1895  property  worth  but  $93,983  was  assessed 
at  $l,520,734.10,--a  total  valuation  during 
three  years  of  property  worth  only  $289,862.34 
at  $4,249,702.63. 

In  addition  to  this  enormous  taxation,  the 
real  estate  and  the  gross  receipts  of  the  com- 
panies have  also  been  taxed  for  all  state, 
county,  and  municipal  purposes.  It  cannot, 
I  submit,  be  asserted  with  reason  that  the 
nearly  $4,000,000  of  excess  on  the  assessment 
of  the  tangible  property  laid  by  the  state 
board  resulted  from  assessing  only  the  actu- 
al Intrinsic  value  of  such  property,  since  to 
so  contend  would  be  not  only  beyond  all  rea- 
son, but  would  also  be  destructive  of  the 
admission  by  the  demurrer  that  the  compa- 
nies possessed  no  other  personal  property 
within  the  state  of  Ohio  but  that  returned 
by  them,  and  that  Its  actual  and  intrinsic 
value  was  correctly  set  forth.  The  assess- 
ment, therefore,  must  necessarily  have  taken 
Into  consideration  some  other  property,  or 
some  element  of  value  other  than  the  real 
Intrinsic  worth  of  the  property  assessed.  S 
•  The  fact  of  the  vast  excess  of  the  valuation? 
over  and  above  the  admitted  value  of  the 
property  is  not,  however,  the  only  mode  by 
which  it  Is  conclusively  demonstrated  that 
the  assessment  resulted  from  the  considera- 
tion and  estimate  by  the  state  board  of 
sources  of  value  extrinsic  to  the  property  as- 
sessed. One  of  the  assessments  In  contro- 
versy was  made  under  the  Ohio  law  of  April 
27,  1893.  and  the  others  under  the  law  of 
May  10,  189^,  and,  although  there  is  some 
difference  between  the  two  statutes,  they 
both,  as  I  have  already  said,  substantially  re- 
quire express  companies  to  make  return  of 
their  real  and  personal  property  within  the 
state,  the  value  thereof,  the  number  of 
shares  of  their  capital  stock,  their  market 
value,  and  a  statement  of  the  gross  receipts 
for  business  done  within  the  state  of  Ohio 
during  the  taxing  year,  from  whatever 
source  derived.     Considering  the  obligation 
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ihuB  Imposed  to  report  the  total  value  of  the 
stock  of  the  companies  and  all  their  gross 
earnings,  as  also  the  total  routes  over  which 
their  agents  traveled,  etc.,  and  putting  these 
things  in  connection  with  the  extraordinary 
amount  by  which  the  valuation  exceeds  the 
actuai  value  of  the  property  assessed,  it 
leaves  no  reasonable  doubt  that  the  sources 
of  reported  value,  which  were  entirely  out- 
side of  the  territory  and  beyond  the  Jurisdic- 
tion of  the  state  of  Ohio,  were  by  some  pro- 
cess of  calculation  added  to  the  intrinsic 
value  of  the  property  within  the  state,  there- 
by assessing  not  only  the  property  within 
the  state,  but  a  proportion,  also,  of  all  the 
property  situated  without  its  territorial 
boundaries. 

The  fact  that  it  was  by  this  method  that 
the  sum  of  the  personal  property  liable  for 
taxation  was  fixed  by  the  board  results 
clearly  and  unmistakably  from  the  opinion 
of  the  supreme  court  of  the  state  of  Oliio  in 
State  ▼.  Jones,  61  Ohio  St  492,  87  N.  B.  945» 
in  which  case  the  court  sustained  the  validi- 
ty of  the  taxes  here  questioned.  The  supreme 
court  of  Ohio  therein  declared  that  the  state 
board*  whose  duty  it  was  to  assess  express 
oompanies,  was  ''not  required^  to  fix  the 
value  of  such  property  upon  the  principle  that 
^  the  value  of  the  entire  property  of  the  compa- 
n  ny  shail  be  deemed  the  same  as  the  value  of 
•  its  entire  capital  stock,  thus  making  the  re- 
spective values  equivalents  of  each  other.  But, 
taking  the  market  value  of  the  entire  capital 
stock  as  a  datum,  the  board  is  only  to  be 
guided  thereby  in  ascertaining  the  true  value 
in  money  of  the  company's  property  in  thin 
itate.  The  statute  does  not  bind  the  board 
to  find  the  value  of  the  entire  property  of 
the  company  equal  to  that  of  the  entire  cap- 
ital Steele'*  Although  the  requirement,  in 
so  many  words,  to  assess  property  outside 
the  state,  is  thus  said  not  to  be  found  in 
the  statute,  yet  that  it  in  substance  so  pro- 
vides is  acknowledged,  for,  adds  the  Ohio 
court,  "the  property  of  a  corporation  may  be 
regarded  in  the  aggregate  cu  a  unit,  an  en- 
tirety,  cia  a  plant  designed  for  a  specific  ob- 
ject, and  its  value  may  he  estimated,  not  in 
parts,  but  taken  as  a  whole.  If  the  market 
value— perhaps  the  closest  approximation  to 
the  true  value  in  money— of  the  corporate 
property  as  a  whole  were  inquired  into,  the 
market  value  of  the  capital  stock  would  be- 
come a  controlling  factor  in  fixing  the  value 
of  the  property.  •  •  •  The  market  value 
of  the  capital  stock,  it  is  urged,  has  no  neces- 
sary relation  to  the  value  of  the  tangible 
property  of  the  corporation.  But  such  is  the 
well-understood  relation  between  the  two 
that  not  only  is  the  value  of  the  capital  stock 
an  essential  factor  in  fixing  the  market  value 
of  the  corporat3  plant,  but  the  corporate 
capital  or  property  has  a  reflex  action  on  the 
value  of  the  capital  stock.    •    •    •    If,  by 

1  The  italics  here  and  eliiewbere  in  this  quo- 
tacion  are  miue. 


reason  of  the  good  win  of  the  concem,  at 
the  skill,  experience,  and  energy  with  whlcb 
its  business  is  conducted,  the  market  rntae  of 
the  capital  stock  is  largely  increased,  where- 
by  the  value  of  the  tangible  property  of  the 
corporation,  considered  as  an  entire  plantf 
acquires  a  greater  market  value  than  it  oth- 
erwise would  have  had,  it  cannot  properlp 
be  said  not  to  be  its  true  value  in  moneyt 
within  the  meaning  of  the  constitution,  be> 
cause  good  will  and  other  elements  indirect* 
ly  entered  into  its  value.  •  •  •  We  discov- 
er no  satisfactory  reason  why  the  same 
rule  should  not  apply  to  the  valuation  of  cor- 
porate property,— why  the  selling  value  of 
the  capital  stock,  as  affected  by  the  good 
will  of  the  business,  should  be  excluded  from^ 
the  consideration  of  the  board  of  appraisenj^ 
and  assessors  under  the  Nichols  law/ char-* 
ged  with  the  valuation  of  corporate  property 
in  this  state,  especially  as  the  capital  stodc, 
when  paid  up,  practically  represents  at  least 
an  equal  value  of  the  corporate  property.** 

Now,  this  language  is  susceptible  only  of 
one  meaning;  that  is,  that  in  assessing  the 
actual  intrinsic  value  of  tangible  property  of 
express  companies  in  the  state  of  Ohio  it 
was  the  duty  of  the  assessing  board  to  add 
to  such  value  a  proportionate  estimate  of 
the  capital  stock,  so  as  thereby  to  assess, 
not  only  the  tangible  property  within  tho- 
state,  but  also,  along  with  such  property,  tk 
part  of  the  entire  capital  stock  of  the  corpo- 
ration, without  reference  to  its  domicile,  and 
equally  without  reference  to  the  situation  of 
the  property  and  assets  owned  by  the  com* 
pany  from  which  alone  its  capital  stock  de» 
rives  value.  In  other  words,  although  actual 
property  situated  in  states  other  than  Ohio- 
may  not  be  assessed  in  that  state,  yet  that 
it  may  take  all  the  value  of  the  property  in 
other  states,  and  add  such  portion  thereof  a» 
it  sees  fit  to  the  assessment  in  Ohio,  and  that 
this  process  of  taxation  of  property  in  other, 
states,  in  violation  of  the  constitution,  be-> 
comes  legal,  provided,  only,  it  is  called  ••tax- 
ation of  property  within  the  state." 

I  submit  that  great  principles  of  govem-^ 
ment  rest  upon  solid  foundations  of  truth- 
and  Justice,  and  are  not  to  be  set  at  naught 
and  evaded  by  the  mere  confusion  of  words. 
In  considering  a  question  of  taxation  in  Post- 
al Tel.  Cable  Co.  v.  Adams,  155  U.  S.  68S,  IS 
Sup.  Ct.  268,  360,  to  which  case  I  shall  here- 
after refer,  this  court  said  (page  698,  155  U. 
S.,  and  page  270,  15  Sup.  Ct):  'The  sub- 
stance, and  not  the  shadow,  determines  the- 
validity  of  the  exercise  of  the  power."  It 
seems  to  me  that,  to  maintain  the  tax  levied 
by  the  state  of  Ohio,  this  ruling  must  be  re- 
versed, and  the  doctrine  be  announced  that 
the  shadow  is  of  more  consequence  than  the^ 
substance.  Such  result  would  appear  to  in- 
evitably flow  from  the  holding  referred  to» 
now  affirmed  by  the  court  Nothing,  I  sub- 
mit, can  be  plainer  than  the  fact  that  tbm^ 
value  of  the  capital  stock  of  a  corporatioi^ 
represents  all  its  property,  franchises,  goo<|^ 
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win,— indeed,  eyerything  owned  bj  It  wher- 
erer  situated.  I  reiterate,  therefore,  that 
the  rnle  which  recognizes  that,  for  the  pur- 
^  pose  of  assessing  tangible  property  In  one 
^  state,  you  may  talte  its  full  worth,  and  then 
?  add  to  the  value^of  such  property  a  propor- 
tion of  the  total  capital  stock,  is  a  rule 
whereby  it  is  announced  that  the  sum  of  all 
the  property,  or  an  arbitrary  part  thereof, 
situated  in  other  states,  may  be  Joined  to  the 
valuation  of  property  in  one  state  for  the 
purpose  of  increasing  the  taxation  within 
that  state.  What  difference  can  there  be 
between  an  actual  assessment  by  Ohio  of 
property  situated  in  New  York,  Pennsylva- 
nia, Massachusetts,  or  in  any  of  the  other 
states  of  the  Union,  and  the  taking  by  Ohio 
of  an  aliquot  part  of  the  value  of  all  the 
property  situated  in  such  other  states,  and 
adding  it,  for  the  purpose  of  assessment,  to 
the  value  of  property  in  Ohio?  The  recogni- 
tion of  this  method  breaks  down  both  of  the 
well-settled  and  elementary  rules  to  which  I 
have  in  the  outset  adverted. 

First,  the  rule  which  forbids  one  state  to 
extend  its  power  of  taxation  beyond  its  Ju- 
risdiction to  property  in  another  state.  If 
the  express  companies  are  domiciled  in  New 
York,  and  have  millions  of  property  there 
situated  and  subject  to  taxation,  all  of  which 
gives  value  to  their  capital  stock,  and  hence 
enters  into  the  sum  of  its  worth,  how  can  it 
be  that  to  tax  a  proportion  of  the  value  of 
all  that  property  is  not  taxing  the  property 
Itself?  This  proportion  of  the  capital  stock, 
added  to  the  inherent  value  of  the  property 
in  the  state  of  Ohio,  is,  therefore,  an  actual 
taxation  by  the  state  of  Ohio  of  property 
situated  in  the  state  of  New  York. 

It  seems  to  me  that  not  only  the  Illegality 
but  the  injustice  of  this  taxation  by  the  state 
of  Ohio  on  these  express  companies,  which 
is  now  upheld,  is  clear.  Let  me  suppose  that 
the  bonds,  stocks,  other  investments,  and 
elements,  which  represent  the  capital  of 
the  companies,  and  therefore  producing  the 
resultant  value  of  such  capital  stock,  are  sit- 
uated in  the  states  of  New  York,  Pennsyl- 
vania, and  Massachusetts.  These  items,  thus 
making  up  the  value  of  the  capital  stock,  be- 
ing so  situated  in  such  states,  are,  of  course, 
entirely  and  wholly,  at  their  full  value,  as- 
sessable in  those  states.  The  attribution  of 
an  aliquot  share  of  the  value  of  the  capital 
stock  to  the  state  of  Ohio,  and  the  conse- 
quent right  of  that  state  to  tax  such  value, 
01  in  no  way  deprives  the  states  of  New  York, 
J  Pennsylvania,  and  Massachusetts  of  their 
•  right  to  assess*the  property  within  their  bor- 
ders for  its  full  value.  But,  as  attributing 
to  the  state  of  Ohio  a  proportion  of  such 
property  gives  that  state  the  right  to  tax  the 
proportion  allotted,  it  follows,  by  an  inevita- 
ble deduction,  that  the  recognition  of  the 
right  here  claimed  practically  subjects  the 
property  in  the  states  of  New  York,  Penn- 
?ylv:inla.  and  Massachusetts  to  double  taxa- 
tion. uniesB  those  states  voluntarily  forego 


the  Inherent  power  of  taaottfoii  TWtod  In 
them  to  levy  a  tax  upon  an  the  property 
within  their  respective  Jurisdictions.  Cer- 
tainly the  states  of  New  York,  Massachu- 
setts, and  Pennsylvania  would,  if  they  were 
independent  sovereignties,  removed  from  the 
Jurisdiction  of  the  constitution  of  the  United 
States,  be  driven  to  protect,  by  reitaUatory 
legislation,  their  citizens,  as  was  the  case  be- 
tween the  states  prior  to  the  adoption  of  the 
constitution.  But,  having  entered  Into  the 
Union,  these  states  are  bereft  of  aU  such 
relief,  and  must  thus  look  for  the  protection 
of  their  citizens  to  the  remedies  afforded  by 
the  constitution  itself.  The  mle  now  an- 
nounced aUows  Ohio  to  exercise  an  authori- 
ty in  violation  of  the  constitution,  and  there- 
by strips,  not  only  the  citizens  of  the  other 
states,  but  those  states  themselves,  of  aU  re- 
dress, by  depriving  them  of  the  safeguards 
which  it  was  the  avowed  purpose  of  the 
constitution  to  secure. 

Second,  as  to  the  Interstate  commerce 
clause.  It  Is  clear  that  the  recognition  of  a 
right  to  take  an  aliquot  proportion  of  the 
value  of  property  in  one  state,  and  add  It  to 
the  intrinsic  value  of  property  In  another 
state,  and  there  assess  It,  Is,  In  substance,  an 
absolute  denial  and  overthrow  of  aU  the 
great  principles  announced  from  the  begin- 
ning, and  enforced  by  the  many  decisions  of 
thlB  court,  on  the  subject  of  Interstate  com- 
merce. This  results  from  the  fact  that  the 
necessary  consequence  of  the  ruling  in  this 
case  is  this:  that  a  corporation— and  there  Is 
no  distinction,  in  principle,  In  the  particular 
here  considered,  between  a  corporation  and 
an  individual— cannot  go  from  one  state  into 
another  state  of  the  Union,  for  the  purpose 
of  there  engaging  in  interstate  commerce 
business,  without  subjecting  Itself  to  the 
certainty  of  having  a  proportion  of  an  itSg, 
property  situated  in  the  other  states  added  to^, 
the  sum  of  property, •however  small,  which*' 
it  may  carry  into  the  state  to  which  It  goes, 
for  the  purposes  of  taxation  therein.  Under 
this  system,  not  only  is  an  appalling  penalty 
imposed  for  going  from  one  state  into  anoth- 
er state,  but  the  carrying  on  of  interstate 
commerce  itself  becomes  hampered  and  load- 
ed with  a  burden  threatening  its  absolute 
destruction. 

The  contradiction  Involved  in  the  proposi- 
tion is  well  illustrated  by  the  legislation  and 
decisions  of  the  state  of  Ohio.  Thus,  as  I 
have  said,  in  addition  to  the  tax  imposed  on- 
express  companies,  which  is  here  considered, 
the  law  of  the  state  of  Ohio,  besides  assess- 
ing their  real  estate,  also  imposes  a  tax  on- 
the  gross  receipts  of  such  companies  for  busi- 
ness done  within  the  state.  In  order  to  save 
the  tax  here  in  question,  the  law  by  which 
this  last  tax  is  imposed  is  careful  to  provide- 
that  nothing  In  the  imposition  of  the  tax 
therein  provided— that  is,  the  tax  on  gross^ 
receipts— shall  be  construed  as  impairing  the- 
right  to  the  tax  on  tangible  property  already 
provided   for  (the  tax  here    in    question^ 
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Now,  in  pasBlng  upon  tbe  Talldlty  of  tjbls  tax 
on  gross  receipts,  the  supreme  court  of 
Ohio  treats  it  as  not  a  double  tax,  because 
the  previous  tax  is  considered  as  one  on  tan- 
gible property.  Adams  Exp.  Co.  v.  State 
(Ohio  Sup.)  44  N.  E.  506.  We  have,  there- 
fore, both  the  legislature  and  the  court  of 
last  resort  of  the  state  of  Ohio  upholding  the 
enormous  valuation  put  upon  the  personal 
property  for  the  purposes  of  the  tax  now  be- 
fore us,  on  the  theory  that  such  valuation  in- 
cludes an  aliquot  part  of  the  capital  stoclc, 
and  necessarily,  therefore,  also,  an  equal 
portion  of  all  the  property  and  earnings  of 
the  company,  both  in  and  out  of  the  state, 
and  yet  we  have  the  same  legislature  and  the 
same  tribunal  upholding  the  tax  on  gross  re- 
ceipts on  the  ground  that  the  tax  first  pro- 
vided is  purely  a  tax  upon  tangible  property. 
Thus  the  departure  from  the  pathway  of 
principle  Is  marked  in  this  instance,  as  it  is 
always  marked,  by  confusion  and  injustice. 

The  wound  which  the  ruling  announced, 
if  I  correctly  apprehend  it,  inflicts  on  the  con- 
stitution is  equally  as  severe  upon  the  un- 
^  questioned  rights  of  the  states  as  it  is  upon 
gjthe  lawful  authority  of  the  United  States, 
•  l)ecause,   while  *  submitting   the  states  and 
their  citizens  to  injustice  and  wrong  com- 
mitted by  another  state,  it  at  the  same  time 
greatly  weakens  or  destroys  the  efficacy  of 
the  interstate  commerce  clause  of  the  con- 
stitution. 

But  the  contention  is  that,  however  sound, 
as  an  original  question,  may  be  the  reasoning 
upon  which  the  tax  is  assailed,  its  validity 
is  not  now  open  to  question,  because  the  the- 
ory by  which  the  state  of  Ohio  added  the 
value  of  property  outside  of  the  state  to  the 
intrinsic  amount  of  property  actually  with- 
in the  state  for  the  purposes  of  taxation  is 
asserted  to  be  concluded  by  many  adjudica- 
tions of  this  court.  The  cases  relied  on  to 
establish  this  proposition  are  cited  in  the 
opinion  of  tbe  court.  I  submit  that  the 
statement  made  by  this  court  in  Express  Co. 
V.  Seibert,  142  U.  S.  .339.  12  Sup.  Ct.  250,  is  a 
sufficient  answer  to  this  contention,  as  re- 
gards all  the  cases  relied  on  decided  prior  to 
that  case.  The  Seibert  Case  Involved  the 
question  of  the  validity  of  a  law  of  the  state 
of  Missouri  Imposing  a  tax  upon  the  gross 
receipts  of  an  express  company  in  addition 
to  the  ordinary  tax  upon  Its  tangible  prop- 
erty. The  court,  finding  the  tax  to  be  only 
on  the  business  of  the  company  within  the 
state,  held  it  not  to  be  a  tax  on  interstate 
commerce,  and  therefore  valid.  The  court, 
through  Mr.  Justice  Lamar,  in  speaking  of 
the  right  of  a  state  to  classify  express  com- 
panies for  the  purpose  of  taxation,  resulting 
from  the  fact  that  such  companies  were 
normally  only  owners  of  a  small  amount  of 
tangible  property  in  one  state,  said  (page 
354.  142  U.  S.,  and  page  254,  12  Sup.  Ct.): 
*'On  the  other  hand,  express  companies, 
snch  as  are  defined  by  this  act,  have  no 


tangible  property,  of  any  conseqiience,  sub- 
ject to  taxation  under  the  general  laws. 
There  is,  therefore,  no  way  by  which  they 
can  be  taxed  at  all,  unless  upon  a  tax  upon 
their  receipts  for  business  transacted.  This 
distinction  clearly  places  express  companies 
defined  by  this  act  in  a  separate  class  from 
companies  owning  their  own  means  of  trans- 
portation." 

The  argument  here  advanced  in  favor  of 
the  tax,  therefore;  simply  is  that  what  this 
court  said  could  not  be  done  In  a  decision 
rendered  in  January,  1892,  had  theretoforeio 
been  settled  to  the  contrary  by  a  line  of  ad-J 
judications.  But  the  answer  to^the  conten-* 
tion  In  favor  of  the  tax  does  not  rest  alone 
upon  this  view.  All  the  cases  relied  upon 
and  referred  to  hi  argument  were  consider- 
ed and  interpreted  in  Postal  TeL  Gable  Go. 
V.  Adams,  156  U.  S.  688,  15  Sup.  Ct.  268,  860. 
It  becomes  unnecessary,  therefore,  to  review 
the  prior  cases  In  detail,  and  analyze  their 
reasoning,  since  this  duty  was  effectually 
performed  by  this  court  in  the  opinion  an- 
nounced in  the  Postal  Telegraph  Case.  Tbe 
significance  of  the  ruling  in  that  case,  and 
the  controlling  nature  of  the  principles  which 
the  opinion  there  rendered  inculcated,  can 
better  be  understood  by  considering  the  con- 
troversy which  that  case  determined,  and 
the  aspect  in  which  it  was  necessarily  pre- 
sented to  this  court  for  adjudication.  The 
case  involved  the  validity  of  a  tax  imposed 
by  the  state  of  Mississippi  on  a  telegraph 
company.  The  tax,  in  the  mere  form  of  its 
imposition,  was  undoubtedly  on  the  occupsr 
tion  and  business  of  the  company,  and  there- 
fore was  an  unlawful  burden  on  interstate 
commerce,  as  the  company  was  engaged  in 
such  commerce.  The  controversy  came  to 
this  court  on  error  from  the  supreme  court 
of  the  state  of  Mississippi.  14  South.  86. 
The  attention  of  that  court,  In  determining 
the  Issue  presented  to  it,  was  called  to  all 
the  previous  decisions  of  this  court  Con- 
sidering these  previous  adjudications,  the 
Mississippi  court  said  that  there  was  un- 
doubtedly language  in  opinions  of  this  court 
which  seemed  to  support  the  validity  of  the 
tax  there  questioned,  and  there  was  also  un- 
doubtedly language  In  other  lines  of  adjudi- 
cation which  seemed  clearly  to  render  the 
tax  void  under  the  constitution  of  the  United 
States.  In  view  of  the  apparent  confiict  in 
the  cases  decided  by  this  court,  the  Missis- 
sippi court  in  its  opluion  marshaled  the  au- 
thorities upon  both  sides,  and  expressed  its 
hesitancy  and  diffidence  In  reaching  a  wm- 
chision.  The  Postal  Telegraph  Case,  there- 
fore, pointedly  called  the  attention  of  this 
court  to  all  the  previous  cases,  and  accentu- 
ated the  arguments  on  both  sides  of  the  is- 
sue presented,  and  rendered  it  absolutely 
necessary  for  this  court  to  construe  and  in- 
terpret all  the  previous  adjudications.  In 
this  condition  of  things,  in  deciding  the  case, 
and  holding  the  tax  valid,  altly:>ugh  in  fono 
Digitized  by  LjOOQIC 
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a  tax  npon  interstate  commerce,  this  court 
Bald  (page  686,  155  U.  S.,  and  page  269,  15 
J  Sup.  Ct): 

•  *"It  Is  settled  that  where,  by  way  of  du- 
ties laid  on  the  transportation  of  the  sub- 
jects of  Interstate  commerce,  or  on  the  re- 
ceipts derived  therefrom,  or  on  the  occupa- 
tion or  business  of  carrying  it  on,  a  tax  Is 
levied  by  a  state  on  interstate  commerce, 
such  taxation  amounts  to  a  regulation  of 
such  commerce,  and  cannot  be  sustained. 
But  property  in  a  state  belonging  to  a  cor- 
poration, whether  foreign  or  domestic,  en- 
gaged In  foreign  or  interstate  commerce,  may 
be  taxed,  or  a  tax  may  be  imposed  on  the 
corporation  on  account  of  its  property  with- 
in a  state,  and  may  take  the  form  of  a  tax 
for  the  privilege  of  exercising  Its  franchises 
within  the  state,  if  the  ascertainment  of  the 
amount  Is  made  dependent  in  fact  on  the 
▼alue  of  its  property  situated  within  the 
vtate  (the  exaction,  therefore,  not  being  sus- 
ceptible of  exceeding  the  sum  which  might 
be  leviable  directly  thereon),  and  if  pay- 
ment be  not  made  a  condition  precedent  to 
the  right  to  carry  on  the  business,  but  its 
enforcement  left  to  the  ordinary  means  de- 
vised for  the  collection  of  taxes.  The  corpora- 
tion is  thus  made  to  bear  its  proper  propor- 
tion of  the  burdens  of  the  government  under 
whose  protection  it  conducts  its  operations, 
while  Interstate  commerce  Is  not  in  itself 
subjected  to  restraint  or  impediment." 

And  again  (page  696,  155  U.  S.,  and  page 
270,  15  Sup.  Ct): 

''Doubtless,  no  state  could  add  to  the  taxa- 
tion of  property,  according  to  the  rule  of  or- 
dinary property  taxation,  the  burden  of  a 
license  or  other  tax  on  the  privilege  of  using, 
constructing,  or  operating  an  instrumental- 
ity of  interstate  or  international  commerce, 
or  for  the  carrying  on  of  such  commerce;  but 
the  value  of  property  results  from  the  use 
to  which  it  is  put,  and  varies  with  the  profit- 
ableness of  that  use,  and  by  whatever  name 
the  exaction  may  be  called.  If  it  amounts  to 
no  more  than  the  ordinary  tax  upon  prop- 
erty, or  a  just  equivalent  therefor,  ascer- 
tained by  reference  thereto,  it  is  not  open  to 
attack  as  inconsistent  with  the  constitution. 
Railway  Co.  v.  Backus,  154  U.  S.  430,  445,  14 
Sup.  Cn.  1122." 

Referring  to  the  opinion  of  the  supreme 

court  of  Mississippi,  which  directly  Involved 

all  the  Issues  presented  by  this  case,  the 

^  court  said  (page  697,  155  U.  S.,  and  page  270, 

515  Sup.  Ct): 

•  •  "And  in  the  case  at  bar  the  supreme  court, 
in  its  examination  of  the  liability  of  plain- 
tiff in  error  for  the  taxes  in  question,  said: 
*It  will  be  thus  seen  at  once  that  this  Is  a 
tax  imposed  upon  a  telegraph  company,  in 
lieu  of  all  others,  as  a  privilege  tax,  and  Its 
amount  is  graduated  according  to  the 
amount  and  value  of  the  property  measured 
by  miles.  It  Is  to  be  noticed  that  it  is  in  lieu 
of  all  other  taxes,  state,  county,  and  munid- 


paL  The  reasonableneBfl  of  the  imposition 
appears  in  the  record,  as  shown  by  the  sec- 
ond count  of  the  declaration  and  Its  exhibits, 
whereby  the  appellant  seems  to  be  burdened 
in  this  way  with  a  tax  much  less  than  that 
which  would  be  produced  if  its  property  bad 
been  subjected  to  a  single  ad  valorem  tax.* 
This  exposition  of  the  statute  brings  it  with- 
in the  rule  where  ad  valorem  taxes  are  com- 
I>ounded  or  commuted  for  a  just  equivalent, 
determined  by  reference  to  the  amount  and 
value  of  the  property.  Being  thus  brought 
within  the  rule,  the  tax  becomes  substantially 
a  mere  tax  on  property,  and  not  one  imposed 
on  the  privilege  of  doing  interstate  business. 
The  substance,  and  not  the  shadow,  deter- 
mines the  validity  of  the  exercise  of  the 
power." 

And,  summing  the  whole  up,  the  court  con- 
cluded (page  700,  155  U.  S.,  and  page  271, 15 
Sup.  Ct): 

"We  are  of  opinion  that  it  was  within  the 
power  of  the  state  to  levy  a  charge  upon 
this  company  In  the  form  of  a  franchise  tax, 
but  arrived  at  with  reference  to  the  value  of 
its  property  within  the  state,  and  In  lleo  of 
all  other  taxes,  and  that  the  exercise  of  that 
power  by  this  statute,  as  expounded  by  the 
highest  judicial  tribunal  of  the  state  in  the 
language  we  have  quoted,  did  not  amount  to 
a  regulation  of  interstate  commerce,  or  put 
an  unconstitutional  restraint  thereon." 

This  construction  of  the  previous  cases  de- 
cided by  this  court  elucidates  and  makea 
plain  the  fact  that  they  proceeded  upon  and 
were  intended  to  enforce  the  rule  that  the 
validity  of  a  state  tax  would  be  determined 
by  the  substantial  results  of  the  burden  Im- 
posed, and  not  by  the  mere  form  which  It 
assumed,  and  although  the  form  of  the  impo- 
sition might  seem  to  bring  the  tax  within 
the  reach  of  the  inhibition  against  levying  a 
charge  upon  property  beyond  the  jurisdiction  ^g 
of  the  state,  or  within  the  prohibitions  of  thegj 
constitution  of  the  United  States  •forbidding? 
the  laying  of  burdens  on  interstate  com- 
merce, this  court  would  not  interfere  there- 
with, provided  the  exaction,  in  substance, 
amounted  to  no  more  than  the  sum  of  the 
taxation  which  the  state  might  lawfully  Im- 
pose upon  the  property  actually  within  its 
jurisdiction,  and  provided  that,  in  reality,  the 
burden  laid  by  the  state  was  not  an  inter- 
ference with  Interstate  commerce.  This  ex- 
planation and  this  rule  was  the  answer  given 
to  the  question  directly  presented  as  to  the 
significance  and  Interpretation  of  the  pre- 
vious decisions  now  cited  as  authority  for  the 
proposition  that  it  Is  within  the  power  of  a 
state  not  only  to  tax  at  will  property  beyond 
its  jurisdiction,  but  also  to  substantially  de- 
stroy Interstate  commerce  by  heapbig  direct 
and  onerous  burdens  thereon.  Such  explana^ 
tlon  and  ruling  weie  also  reiterated  in  the 
recent  decision  in  Telegraph  Co.  v.  Taggart, 
163  U.  S.  1,  16  Sup.  Ct.  1054,  where,  at  page 
18,  163  U.  S.,  and  pagCj^^^gg  J^  Sup.  Ct.  j^^ 
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Is  clearly  intimated  that  a  taxing  law  could 
not  be  upheld  which,  in  its  necessary  opera- 
tion, was  shown  to  be  oppressive  and  uncon- 
stitutional. 

Testing  the  tax  in  controversy  by  the  rule 
laid  down  in  the  Posted  Telegraph  Case,  it 
becomes,  in  reason,  impossible  to  conclude 
otherwise  than  tnat  it  is,  both  in  form  and 
substance,  taxation  by  the  state  of  Ohio  of 
property  beyond  its  Jurisdiction,  and  that  it 
also  is  an  imposition  by  that  state  of  a  bur- 
den on  interstate  commerce.  It  cannot  with 
fairness  be  argued  that  the  amount  of  the 
tax  is  only  such  sum  as  would  have  resulted 
from  a  levy  upon  the  property  actually  in  the 
state,  when  the  record  admits  that  the  aggre- 
gate value  of  such  property  for  the  taxing 
years  of  18d3,  1894,  and  1895,  amounted  only 
to  two  hundred  and  odd  thousand  dollars, 
while  the  assessment  exceeds  this  amount  by 
nearly  four  millions  of  dollars.  It  cannot 
be  said  that  this  vast  excess  does  not  em- 
brace property  situated  outside  of  Ohio, 
when  both  the  text  of  the  statute  of  that 
state  and  such  text  as  expounded  by  the  su- 
preme court  of  the  state  clearly  show  that 
Che  sum  of  the  excess  is  arrived  at  by  adding 
to  the  property  in  the  state  the  value  of  prop- 
erty situated  outside  thereof.  Nor  can  it  be 
contended  that  the  tax  here  involved  is  not  a 
4^  tax  on  interstate  commerce,  in  view  of  the 
^  fact  that,  from  the  natiure  of  the  criteria  of 
-*  value  adopted,  *an  aliquot  part  of  the  avails 
and  receipts  of  the  company  of  every  kind 
is  added  to  the  taxing  value  in  the  state  of 
Ohio,  although  that  state  bad  also  imposed 
a  tax  upon  the  gross  receipts  from  business 
of  a  purely  state  nature. 

But,  dismissing  absolutely  from  considera- 
tion the  authoritative  construction  of  all  the 
prior  decisions  of  this  court,  announced  in 
Postal  Tel.  Cable  Co.  v.  Adams,  and  conced- 
ing, for  the  sake  of  argument,  that  the  pre- 
vious adjudications  now  relied  on  are  unex- 
plained by  that  case,  and  that  they  substan- 
tially hold  that  there  is  a  so-called  "unit 
rule'*  properly  applicable  to  the  assessment 
for  taxation  of  the  continuous  lines  of  tele- 
graph and  railroad  companies,  such  conces- 
sion does  not  in  reason  admit  the  validity  of 
the  method  adopted  by  the  state  of  Ohio  for 
assessing  the  tangible  personal  property  of 
express  companies.  Before  proceeding  to 
discuss  this  proposition,  however,  I  call  at- 
tention to  the  fact  that  I  intentionally  re- 
frain from  placing  a  sleeping-car  company  in 
the  same  category  with  telegraph  and  rail- 
road companies,  because  the  decision  in  the 
case  of  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18»  11  Sup.  Ct  876, 
was  not  founded  upon  the  theory,  nor  did  it 
purport  to  assert  that  the  property  or  plant 
of  a  sleeping-car  company  was  a  unit,  and 
that,  of  necessity,  a  part  of  such  property 
may  be  measured  by  a  rule  applicable  to 
continuous  lines  of  road.  In  that  decision 
ithe  court  merely  emphasized  the  holding  that 


the  tax  was  one  laid  upon  100  cars  of 
the  company,  possessing  an  actual  situs  in 
Pennsylvania.  In  the  statement  of  the  case 
(page  20, 141  U.  S.,  and  page  877, 11  Sup.  Ct) 
the  decision  of  the  supreme  court  of  Penn- 
sylvania was  quoted  verbatim,  in  which  it 
was  declared  that  the  tax  on  the  capital 
stock  of  the  Pullman  Company  was  In  reali- 
ty but  a  tax  on  Its  property;  that  the  coach- 
es of  the  company  were  such  property,  and 
that  the  fact  that  the  coaches  might  also  be 
operated  In  other  states  would  simply  reduce 
the  value  of  the  property  in  Pennsylvania 
Justly  subject  to  taxation  there.  This  court 
practically  adopted  the  views  so  expressed  by 
the  state  court  When,  however,  it  was  said 
(page  26, 141  U.  a,  and  page  879, 11  Sup.  Ct) 
that  the  method  of  assessment,  to  wit,  taking 
a  proportion  ol  the  capital  stock  ascertainedp 
on  the  mileage  basis,  as  the  value  of  lOOg 
sleeping  car^^waa  a  Just  and  equitable  meth-* 
od,  such  statement  was  made  with  reference 
to  the  facts  held  to  exist  in  the  case  before 
the  court  What  were  those  facts?  The 
taxes  demanded  covered  a  period  of  11  years, 
and,  excluding  interest  from  the  time  when 
payable  and  the  attorney  general's  commis- 
sion for  collecting,  aggregated  but  $16,321.89. 
107  Pa.  St  15a  Surely,  this  court  might  well 
say  that  a  rule  of  taxation  which  operated 
to  assess  on  100  sleeping  cars  a  tax  of  less 
than  $1,500  per  annum  was.  In  the  absence 
of  any  showing  to  the  contrary,  Just  and 
equitable  to  the  company.  No  such  showing 
was  made.  The  objection  advanced  by  coun- 
sel to  the  method  of  taxation  was,  not  that 
the  results  produced  were  inequitable,  but 
that  (theoretically,  not  practically)  the  meth- 
od adopted  was  improper.  Indeed,  the  facti 
of  that  case  caused  the  ruling  there  made  to 
be  but  an  example  of  the  principle  subse- 
quently explicitly  announced  in  Postal  TeL 
Cable  C3o.  v.  Adams,  ubi  supra. 

It  is,  I  submit,  undeniable  that.  If  there  be 
such  a  unit  rule  applicable  to  the  continuous 
lines  of  telegraph  and  railroad  companies,  its 
existence  pushes  the  power  of  state  taxation, 
as  to  these  particular  kinds  of  property,  at 
least  to  the  coniines  of  the  constitution,  and 
therefore,  if,  under  the  rule  of  stare  decisis, 
the  cases  which  announce  it  should  be  follow- 
ed, they  should  not  be  extended.  The  mere 
ownership,  however,  by  an  express  company, 
of  personal  property  within  a  state,  presents 
no  case  for  the  application  of  a  unit  fuIsl 
What  unity  can  there  be  between  the  horses 
and  wagons  of  an  express  company  In  Ohio 
with  thofjc  belonging  to  the  same  company  sit- 
uated in  the  state  of  New  York?  The  concep- 
tion of  the  unity  of  railroad  and  telegraph 
lines  is  necessarily  predicated  upon  the  phys- 
ical connection  of  such  property.  To  apply 
a  rule  based  upon  this  condition  to  the  isolat- 
ed ownership,  by  an  express  company,  of  moT- 
able  property  in  many  states.  In  reality  d^ 
Clares  that  a  mere  metaphysical  or  intellectual 
relation  between  property  sit 
igitized  by  ^ 
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gtate  and  property  found  In  another  creates,  as 

between  such  property,  a  dose  relation  for  the 

^  purposes  of  taxation.     But  this  theory,  by  an 

n  enormous  stride,  at  once  advances  the  unit 

•  rule  beyond  eyery^constltutional  barrier,  and 
causes  such  rule  or  theory  to  embrace  property 
between  which  there  is,  and  cannot  in  the  na- 
ture of  things  be^  any  real  union  or  relation 
whatever.  If  mere  Intellectual  union  between 
property  be  thus  adopted  as  a  rule  of  taxation, 
then  all  the  restrictions  upon  the  power  of  a 
state  to  tax  property  arising  from  the  fact  that 
the  situs  of  such  property  is  beyond  its  Juris- 
diction, as  well  as  of  the  restraints  arising 
from  the  interstate  commerce  clause  of  the 
constitution,  are  destroyed.  Certainly,  the 
mere  fact  that  the  same  ownw  has  movable 
property  in  one  state  and  movable  property  in 
another  state,  does  not,  from  the  fact  of  the 
one  owner^ip,  create  a  link  of  continuity  be- 
tween the  property  for  the  purpose  of  taxa^ 
tion.  The  fact  that,  if  the  movable  property 
situated  in  one  state  earns  profits,  and  the 
movable  property  in  the  other  likewise  so 
earns,  and  that  these  profits  go  to  the  com- 
mon ovmer,  does  not  create  such  unity  for 
the  purpose  of  taxation,  so  as  to  make  the 
property  assessable  in  each  state.  This  court 
has  effectually  determined  that,  where  a  cor- 
poration is  engaged  in  interstate  business,  no 
one  of  the  states  has  the  power  to  tax  the  re- 
ceipts of  such  company  derived  from  interstate 
commerce  business,  and  that  the  power  of  the 
states  as  to  taxation  on  earnings  is  limited  to 
those  derived  from  the  business  done  within 
the  state.  This  line  of  concluded  authority  is 
Illustrated  and  referred  to  in  the  recent  opin- 
ion in  Osborne  v.  State  of  Florida  (decided  at 
this  term)  17  Sup.  Ct  214.  It  Is  therefore  man- 
ifest that,  where  property  owned  in  common, 
belonging  to  the  same  person,  and  situated  in 
different  states,  contributes  to  earnings,  and 
the  proceeds  of  these  earnings  go  into  the 
treasury  of  the  owner,  and  lay  side  Xsiy  side 
therein,  the  fact  that  there  is  a  common  own- 
er, that  there  is  a  common  business,  and  that 
all  the  results  of  the  business  are  in  immediate 
contact  in  the  common  treasury,  gives  no  pow- 
er to  the  state  to  tax  the  whole,  but  only  to 
levy  on  that  which  comes  from  the  state  busi- 
ness alone.  How,  I  submit,  can  it  now  be 
announced  that  there  is  an  imaginary  unity 
between  personal  property  widely  separated, 
because  that  property  has  a  common  owner, 

2  wttbout,  at  the  same  time,  reversing  the  set- 

•  ded^adjudications  of  this  court  on  the  subject 
of  the  power  of  a  state  to  tax  the  earnings 
from  Interstate  commerce? 

But  a  few  Illustrations  will  serve  at  once  to 
make  clear  what  I  submit  is  the  impossibility, 
in  reason,  of  declaring  that,  as  a  legal  fact  or 
flcti<xi,  property  is  unified,  when  between  such 
property  there  is  no  unity  or  physical  relation 
whatever. 

Take,  for  example,  the  case  of  Brennan  v. 
City  of  Titusville,  supra.  Of  what  value  is  the 
ruling  In  ttiat  case,  that  a  manufacturer  can- 
not be  compelled  to  pay  a  license  for  the  do- 
17  S.C.-21 


Ing,  through  his  agent,  of  the  business  of  incer- 
state  commerce,  by  selling  his  goods  in  a 
state  into  which  such  agent  enters  for  that 
purpose,  if  the  mere  fact  that  the  agent  takes 
Into  the  state  $1,0QD  worth  of  goods  creates  a 
supposed  intellectual  union  between  those 
goods  and  the  vast  stock  and  capital  of  the 
manufacturer  located  in  another  state,  so  as 
to  enable  the  attribution  of  an  aliquot  part  of 
the  wealth  of  the  manufacturer  to  the  goods 
in  the  custody  of  the  agent  for  the  purpose  of 
taxation?  Would  it  not  be  as  true  In  such 
case  to  say  that  the  capital  and  wealth  of  the 
manufacturer  facilitates  and  Increases  the  ca- 
pacity of  the  agent  to  transact  bui^ness,  and 
adds  value  to  the  property  the  agent  has  for 
sale,  as  to  say  that  the  horses  and  wagons  of 
an  express  company  in  New  York  and  its  cap- 
ital there  facilitate  and  aid  the  agents  of  such 
company,  and  add  value  to  the  tangible  prop- 
erty employed  by  such  agents,  in  transacting 
business  in  Ohio?  It  certainly  cannot,  I  sub- 
mit, with  reason,  be  said  that  there  is  not  the 
same  unity  between  the  operations  of  a  manu- 
facturer who  makes  his  goods  In  one  state, 
and  sells  them  in  another,  as  there  is  betweea 
the  operations  of  an  express  company.  The 
sale  of  the  manufactured  goods  is  as  essential- 
ly necessary  to  the  profits  of  the  manufacturer 
as  is  the  manufacture  of  the  goods  themselves. 
No  profit  can  result  from  the  one  without  the 
other,  and  to  attribute  a  supposed  unity  to  the 
business  of  an  express  company,  and  to  deny 
such  unity  to  that  of  a  manufacturer,  is,  as  I 
understand  it,  to  declare  that  there  Is  a  differ- 
ence when  there  is  no  possible  difference. 

If  the  rule  contended  for  by  the  state  of  m 
Ohio  be  true,  why  would  it  not  apply  to  a  9 
corporation,  partnership,  or  individual  *  en- * 
gaged  in  the  dry-goods  business,  or  any  other 
business,  having  branches  in  various  states? 
Would  it  not  be  as  proper  to  say  of  such 
agencies,  as  It  is  of  the  agencies  of  express 
companies,  that  there  is  an  intellectual  unity 
of  earnings  between  the  main  establishment 
and  all  such  agencies,  and  therefore  a  right 
to  assess  goods  found  in  an  agency  with  re- 
lation to  the  capital  and  wealth  of  the  origi- 
nal house  and  all  the  other  branches  situated 
in  other  states?  Take  the  case  of  a  mer- 
chant carrying  on  a  general  commercial  busi- 
ness in  one  state  and  having  connections  of 
confidence  and  credit  with  another  merchant 
of  great  capital  in  another  state.  If  this 
rule  be  true,  can  It  not  also  be  said  that  such 
merchant  derives  advantages  In  his  business 
from  the  sum  of  the  capital  in  other  states 
which  may  be  availed  of  to  extend  his  credit 
and  his  capacity  to  do  business,  and  that, 
therefore,  his  tangible  property  must  be  val- 
ued accordingly?  Suppose  bankers  In  Bos- 
ton, Philadelphia,  and  New  York,  of  gi*eat 
wealth,  owning  stocks  and  bonds  of  various 
kinds,  send  representatives  to  New  Orleans, 
with  a  limited  sum  of  money,  there  to  com- 
mence business.  These  representatives  rent 
offices  and  buy  office  furniture.  Is  it  not  ab- 
solutely certain  that  the  business  of  those  in* 
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dividoals  would  be  largely  out  of  proportion 
to  the  actual  capital  possessed  by  tliem,  be- 
cause of  the  fact  that,  reflexly  and  indirectly, 
their  business  and  credit  is  supported  by  the 
iiome  offices?  In  this  situation,  the  assessor 
comes  for  their  tax  return.  He  finds  noted 
thereon  only  a  limited  sum  of  money  and  the 
yalue  of  the  office  furniture.  What  Is  to 
prevent  that  official,  under  the  rule  of  sup- 
posed metaphysical  or  intellectual  unity  be- 
tween property,  from  saying:  **It  is  true  you 
have  but  a  small  tangible  capital,  and  your 
office  furniture  is  only  worth  $250,  but  the 
value  of  property  is  in  its  use,  and,  as  you 
have  various  elements  of  wealth  situated  in 
the  cities  named,  I  will  assess  your  property, 
because  of  its  use,  at  a  million  dollars*'? 
Such  conduct  would  be  exactly  in  accord  with 
the  power  of  taxation  which  it  is  here  claim- 
ed the  state  of  Ohio  possesses,  and  which,  as 
I  understand  It,  the  coiurt  now  upholds.  To 
give  the  illustrations,  I  submit,  is  to  point 
to  the  confusion,  injustice,  and  impossibility 

S  of  such  a  rule. 

•  *  Nor,  in  conclusion,  I  submit,  is  there  any 
force  in  the  argument,  advanced  at  bar,  that 
we  have  entered  a  new  era,  requiring  new 
and  progressive  adjudications,  and  that,  un- 
less this  court  admits  the  power  of  the  state 
of  Ohio  to  tax  to  be  as  claimed,  it  will  enable 
aggregations  of  capital  to  escape  Just  taxa- 
tion by  the  several  states.  This  assertion, 
at  best,  but  suggests  that,  unless  constitu- 
tional safeguards  be  overthrown,  harm  will 
'\)me,  and  wrong  will  be  done.  In  its  last 
analysis  the  claim  is  but  a  protestation  that 
our  institutions  are  a  failure,  that  time  has 
proven  that  the  constitution  should  not  have 
been  adopted,  and  that  this  court  should  now 
recognize  that  fact,  and  shape  its  adjudica- 
tions accordingly.  The  claim  Is  as  unsound 
as  the  fictitious  assertion  of  expediency  by 
which  it  is  sought  to  be  supported.  If  it  be 
true  that  by  the  present  enforcement  of  the 
constitution  and  laws  property  will  escape 
taxation,  the  remedy  must  come,  not  from 
violating  the  constitution,  but  from  uphold- 
ing it 

Within  the  power  lodged  in  congress  to 
regulate  commerce  between  the  states,  am- 
ple authority  exists  to  enact  the  necessary 
legislation  to  prevent  the  Just  relations  be- 
tween the  states,  and  the  regulation  of  such 
commerce  from  becoming  the  pretext  for 
avoiding  the  proper  burdens  of  either  state 
or  national  taxation.  As  the  necessity  arises, 
such  apt  powers  will  doubtless  be  brought 
into  operation.  The  recognition  of  the  right 
of  taxation  exerted  by  the  state  of  Ohio  in 
tiiose  cases  must  if  followed  in  other  states, 
not  only  reproduce  the  illegality  and  injustice 
here  shown,  but  greatly  Increase  it  as  every 
new  imposition  will  be  a  new  levy  on  prop- 
erty already  taxed,  and  result  in  an  addi- 
tional burden  on  interstate  commerce.  If  the 
principles  by  which  such  results  are  brought 
about  be  recognized  as  lawful  under  the  con- 
stitution, not  only  will  congress  be  deprived 


of  all  power  to  protect  the  dtlzena  of  the 
respective  states,  and  the  states  themselves, 
from  these  conditions,  but  It  will  alao  be 
rendered  impotent  to  devise,  under  the  power 
to  regulate  commerce,  any  Just  and  fair  reg- 
ulation tx>  prevent  the  interstate  commerce 
clause  from  being  made  a  shield  for  avoiding 
taxation,  and  to  cause  property  engaged  In^ 
such  commerce  to  be  subjected  to  Just  and^o 

^uniform  taxation  on  the  part  of  the  several^ 
states.    Thus,  by  holding  that  the  states  pos- 
sess the  power  claimed  in  this  case  to  ex- 
ist, not  only  will  a  wrong  be  committed,  but 

.that  wrong  will  be  permanently  and  without 
remedy  ingrafted  into  our  constitutional  sys- 
tem. 

I  am  authorized  to  say  that  Mr.  Justice 
PIBLD,  Mr.  Justice  HARIjAN,  and  Mr.  Jus- 
tice BROWN  concur  In  this  dissent 


(166  U.  S.  273) 
PIM  y.  CITY  OF  ST.  LOUIS  et  al. 
(FebruAiy  1.  1897.) 
No.  180. 

SUPRBMK  COtTRT—ERROR  TO    BTATB    COURT— PbD- 
ERAL  QUBSTJOK. 

A  writ  of  error  to  a  state  supreme  court 
cannot  be  sustained  when  no  federul  right  was 
set  up  or  claimed  until  the  filing  of  a  petition 
for  rehearing,  after  final  decision  by  such  court. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Missouri. 

Thia  was  an  action  brought  In  a  state 
court  of  Missouri  by  Celestlne  Pim  against 
the  city  of  St.  LouU  and  the  St  Louis  Sec- 
tional Dock  Company  to  recover  certain  real 
estate.  Judgment  having  been  entered  for 
defendants,  plaintifT  took  the  case,  on  writ  of 
error,  to  the  state  supreme  court,  which  af- 
firmed the  Judgment  below.  27  S.  W.  625. 
She  thereupon  sued  out  this  writ  of  error. 

Leverett  Bell,  for  plaintiff  in  error.  W.  C. 
Marshall,  for  defendants  in  error. 

Mr.  Justice  HARLAN  delivered  the  opin- 
ion of  the  court. 

This  was  an  action  for  the  recovery  of  cer- 
tain real  estate  in  the  city  of  St.  Louis,  of 
the  possession  of  which  the  plaintiff  In  error, 
who  was  the  plaintiff  below,  alleged  that  she 
was  illegally  and  wrongfully  deprived  by  the 
defendants.  The  city  denied  the  plaintiff's 
claim,  and  relied  upon  continuous  adverse 
possession  for  10  years  prior  to  the  accniing 
of  the  plaintiff's  cause  of  action.  ^ 

We  held  at  the  present  term,  In  Chicago  &|: 
N.  W.  Ry.*v.  City  of  Chicago,  104  U.  S.  454,  • 
457,  17  Sup.  Ct.  129,  as  had  frequently  before 
been  adjudged,  that  this  court  could  not  re- 
view the  final  Judgment  of  the  highest  court 
of  the  state,  alleged  to  have  denied  a  right 
protected  by  the  constitution  of  the  United 
States,  unless  such  right  was  specially  set 
up  or  claimed  In  the  state  court  by  the  party 
against  whom  the  Judgment 
Rev.  St  U.  S.  i  709.     igitized  by  ^ 
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It  is  contended  on  this  writ  of  error  that 
the  judgment  below  deprived  the  plaintlflF 
In  error  of  her  property  without  due  process 
of  law,  and  that  this  result  was  accomplished 
by  applying  to  the  case  a  certain  statute  of 
limitations  of  Missouri,  as  construed  and  en- 
forced by  the  highest  court  of  that  state. 

Upon  inspecting  the  record,  we  find  that  no 
federal  right  was  set  up  or  claimed,  in  any 
form,  until  after  the  final  decision  of  the 
case  by  the  supreme  court  of  Missouri,  and 
then  by  a  petition  for  rehearing.  That  peti- 
tion was  overruled  by  that  court  without  any 
determination  of  the  alleged  federal  question, 
—indeed,  without  any  allusion  to  it  The 
claim  of  a  federal  right  came  too  late,  so  far 
as  the  revisory  power  of  this  court  is  con- 
cerned. Loeber  v.  Schroeder,  149  U.  S.  580, 
585,  13  Sup.  Ct  934;  Sayward  v.  Denny,  158 
U.  S.  180,  183,  15  Sup.  Ct  777. 

It  is  contended  that  the  cases  of  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct  224; 
Marchant  v.  Railroad  Co.,  153  XJ.  S.  380,  14 
Sup.  Ct  894;  and  Scott  v.  McNeal,  154  TJ.  S. 
34, 14  Sup.  Ct  1108,— recognized  some  excep- 
tions to  this  general  rule.  But  an  examina- 
tion of  the  first  and  last  named  of  those  cas- 
es, as  reported,  will  show  that  a  federal  right 
was  specially  claimed  in,  and  was  passed  up- 
on by,  the  state  court  In  Marchant  v.  Rail- 
road Co.,  It  does  not  distinctly  appear  from 
the  opinion  of  the  court  that  the  federal 
right  alleged  to  have  been  violated  was  spe- 
cially claimed  in  the  state  court  But  the 
record  of  that  case  shows,  not  only  that  such 
was  the  fact,  but  that  the  Jurisdiction  of  this 
court  in  that  case  was  beyond  question. 

The  writ  of  error  must  be  dismissed  for 
want  of  Jurisdiction. 

Dismissed* 
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THB  YAIMSCIA  et  al.  v.  ZIE6LER  et  aL 

(February  1,  1897.) 

No.  51. 

Mabitimb  Libns— Sttpplies— Chaktered  Vessel. 

One  furnishing  supplies,  on  the  order  of  a 
person  or  corporation  having  control  and  pos- 
session of  a  vessel  under  a  charter  party  re- 
quiring the  charterer  to  provide  supplies  at  his 
own  expense,  acquires  no  Hen,  when  the  cir- 
cumstances are  such  as  to  put  him  on  inquiry 
as  to  tiie  existence  and  terms  of  the  charter 
party,  and  he  fails  to  make  such  inquiry,  and 
chooses  to  act  on  a  mere  belief  that  the  vessel 
will  be  liable. 

On  Certificate  from  the  United  States  ar- 
cult  Court  of  Appeals  for  the  Second  Circuit. 

This  was  a  libel  by  William  H.  Ziegler  and 
others  against  the  steamship  Valencia  (Wil- 
liam G.  Boulton  and  others,  claimants)  to  en- 
force an  alleged  lien  for  supplies  furnished. 
The  district  court  sustained  the  lien,  and  the 
claimants  appealed  to  the  circuit  court  of  ap- 
peals. The  latter  court  certified  to  this  court 
for  decision  the  question  arising  in  the  case. 


F.  R.  Condert  and  Jos.  Kling,  for  appellants. 
W.  W.  Ck>odrich  and  J.  A.  Deady,  for  appel- 
lees. 

Mr.  Justice  HAULAN  delivered  the  opinion 
of  the  court  ^ 

This  case  is  before  us  upon  a  question  cer-g 
tified  by  •the  United  States  circuit  court  of  ap* 
peals  for  the  Second  circuit  under  the  act  of 
March  3,  1801.  c.  317  (20  Stat.  S2<>). 

The  facts  out  of  which  the  question  arises 
are  as  follows:  Upon  orders  given  by  the 
New  York  Steamship  Company,  a  New  Jer- 
sey corporation  engaged  in  business  at  the 
city  of  New  York,  the  libelants  at  different 
times,  at  that  port,  furnished  and  dellverel 
coal  on  board  of  the  steamship  Valencia  for 
its  specific  use.  The  vessel  was  registered  at 
Wilmington,  N.  C,  but  was  owned  by  citizens 
of  New  York.  The  coal  was  necessary  to  en- 
able it  to  make  a  series  of  regular  trips  from 
New  York  to  and  from  the  ports  of  Maine. 
In  some  instances  the  orders  for  the  coal  were 
sent  direct  by  mail;  in  others,  through  a 
broker,  either  by  the  general  manager  of  the 
company  or  by  the  superintendent  of  the  dock. 
The  libelants  began  to  supply  the  coal  on  the 
30th  day  of  April,  1890,  and  furnished,  from 
time  to  time,  down  to  and  including  July  5th, 
six  cargoes,  bills  for  which  were  sent  to  the 
office  of  the  steamship  company  in  the  city 
of  New  York,  and  were  paid  by  it 

None  of  the  coal  was  delivered  by  the  order 
of  the  master,  or  by  his  procurement,  or  with 
his  expressed  consent. 

The  corporation  operated  the  steamship 
under  a  charter  requiring  !t  **to  provide  and 
pay  for  all  the  coals,"  etc.  The  libelants 
were  not  aware  of  the  existence  of  the  char- 
ter at  the  time  they  furnished  the  coal,  nor 
did  they  know  where  the  ship  hailed  from, 
whether  she  was  foreign  or  domestic,  nor 
what  was  her  credit  They  were,  at  the  time, 
without  knowledge  of  the  ownership  of  the 
vessel,  or  of  the  relations  between  it  and  the 
New  York  Steamship  Company,  except  that 
that  company  "appeared  to  be  directing  its 
operation.*'  They  made  no  inquiry  as  to  the 
solvency  of  the  steamship  company,  or  as  to 
the  ownership  or  nationality  of  the  vessel, 
but,  in  the  belief  that  the  ship  was  respon- 
sible for  supplies  furnished,  delivered  tlie  coal 
as  above  stated,  charging  the  same  on  its 
books  to  "S.  S.  Valencia  and  Owners,  New 
York,"  In  some  cases  "City,"  in  others  "Pier 
49,  B.  R.,  New  York."  « 

No  fact  proved  in  the  case  warranted  the^ 
Inference  that*elther  the  master  or  the  char-* 
terer  agreed  to  pledge  the  credit  of  the  ves- 
sel for  the  coal. 

By  the  laws  of  New  York  (Laws  1862,  c. 
482)  it  is  provided:  "Sec.  1.  Whenever  a 
debt  amounting  to  fifty  dollars  or  upwards  as 
to  a  seagoing  or  ocean  bound  vessel  •  •  • 
shall  be  contracted  by  the  master,  owner,  char- 
terer, builder  or  consignee  of  any  ship  or  ves- 
sel, or  the  agent  of  either  of  them,  within 
this  state  for  either  of  the  following  parpofl^:p 
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(1)  On  account  of  work  done  or  materiaJbs  or 
other  artides  furnished  In  this  state  for  or  to- 
wards the  building,  repairing,  fitting,  furnish- 
ing or  equipping  such  ship  or  vessel;  (2)  for 
«uch  provisions  and  stores  furnished  within 
this  state  as  may  be  fit  and  proper  for  the 
use  of  such  vessel  at  the  time  the  same  were 
furnished,  ♦  ♦  ♦  such  debt  shall  be  a  lien 
upon  such  vessel  her  tackle,  apparel  and  fur- 
niture,** etc  No  lien  was  filed  under  the 
statute  of  the  state. 

Libelants  insisted  that,  for  other  supplies 
of  coal,  of  the  aggregate  value  of  $1,608.75, 
furnished  in  the  months  of  June,  July,  and 
August,  they  were  entitled  to  a  maritime  lien 
on  the  ship.  The  district  court  having  sus- 
tained their  claim,  an  appeal  was  prosecuted 
to  the  circuit  court  of  appeals. 

The  question  certified  to  this  court  is 
whether,  upon  the  above  facts,  the  libelants 
obtained  a  maritime  lien  on  the  steamship  for 
the  supplies  thus  furnished  and  not  paid 
for. 

In  The  Kate,  decided  at  the  present  term, 
in  which  case  the  libelant  claimed  a  maritime 
lien  on  a  vessel  for  coal  furnished  upon  the 
order  of  a  charterer  who  was  bound  by  the 
charter  party  to  provide  and  pay  for  all  cool 
required  by  the  vessel,  this  court  said:  "The 
principle  would  seem  to  be  firmly  established 
that,  when  It  Is  sought  to  create  a  Hen  upon 
a  vessel  for  supplies  furnished  upon  the  order 
of  the  master,  the  libel  wiU  be  dismissed  if  it 
satisfactorily  appears  that  the  libelant  knew, 
4)r  ought  reasonably  to  be  charged  with  knowl- 
edge, that  there  was  no  necessity  for  obtain- 
ing the  supplies,  or,  if  they  were  ordered  on 
the  credit  of  the  vessel,  that  the  master  had  at 
^  the  time  in  his  hands  funds  which  his  duty  re- 
«  quired  that  he  should  apply  in  the  purchase 
•  of  needed^supplles.  Courts  of  admiralty  will 
not  reeognlze  and  enforce  a  lien  upon  a  ves- 
sel when  the  transaction  upon  which  the 
claim  rests  originated  in  the  fraud  of  the  mas- 
ter upon  the  owner,  or  in  some  breadi  of  the 
master's  duty  to  the  owner,  of  which  the  li- 
belant had  knowledge,  or  In  respect  of  which 
he  dosed  his  eyes,  without  inquiry  as  to  the 
facts.*'  Again:  "If  no  lien  exists  under  the 
maritime  law,  when  supplies  are  furnished 
to  a  vessel  upon  the  order  of  the  master,  un- 
der circumstances  charging  the  party  furnish- 
ing them  with  knowledge  that  the  master 
cannot  rightfully,  as  against  the  owner,  pledge 
the  credit  of  the  vessel  for  such  supplies^ 
much  less  is  one  recognized  under  that  law 
where  the  supplies  are  furnished,  not  upon 
the  order  of  the  master,  but  upon  that  of  the 
charterer,  who  did  not  represent  the  owner 
In  the  business  of  the  vessd,  but  who,  as  the 
daimant  knew,  or  by  reasonable  diligence 
could  have  ascertained,  had  agreed  himself 
ro  provide  and  pay  for  such  supplies,  and 
could  not,  therefore,  rightfully  pledge  the  cred- 
it of  the  vessd  for  them."  161  U.  &  458,  469, 
i70, 17  Sup.  C5t  135. 
Tlie  libelants  contend  that,  although  the 
-<«1  was  furnished  on  the  order  of  the  char- 


terer, and  not  on  that  of  the  master,  the^ 
have  a  maritime  lien  on  the  vessel  to  secure 
their  daim,  and  dte  in  support  of  that  view 
The  Grapeahot,  0  Wali  129;  The  Lulu,  10 
Wall.  192,  197;  The  Kalorama,  Id.  204,  210, 
213,  214;  and  The  Patapsco,  13  Wall.  329. 

In  The  Grapeshot,  it  was  said,  among  other 
things,  that  "where  proof  is  made  of  necessity 
for  the  repairs  or  supplies,  or  for  funds  raised 
to  pay  fc»:  them  by  the  master,  and  of  credit 
given  to  the  ship,  a  presumption  will  arise, 
conclusive,  in  the  absence  of  evidence  to  the 
contrary,  of  necessity  for  credit'*;  in  The 
Lulu,  that  "experience  shows  that  ships  and 
vessels  employed  in  commerce  and  navigation 
often  need  repairs  and  supplies  in  course  of  a 
voyage,  when  the  owners  of  the  same  are  ab- 
sent, and  at  times  and  places  when  and  where 
the  master  may  be  without  funds,  and  may 
find  it  impracticable  to  communicate  season- 
ably with  the  owners  of  the  vessel  up<Hi  the 
subject,"  and  that  ''contracts  for  repairs  and  ^ 
supplies,  under  such  circumstances,  may  b*j[ 
made  by  the^master  to  enable  the  vessd  to* 
proceed  on  her  voyage,  and  if  the  repairs  and 
supplies  were  necessary  for  that  purpose,  and 
were  made  and  furnished  to  a  foreign  vessel 
or  to  a  vessd  of  the  United  States  in  a  port 
other  than  the  port  of  the  state  where  the  ves- 
sel belongs,  the  prima  facie  presumption  is 
that  the  repairs  and  supplies  were  made  and 
furnished  on  the  credit  of  the  vessd,  unless 
the  contrary  appears  from  the  evidence  In 
the  case'*;  and  in  The  Kalorama,— In  which 
case  all  the  advances  were  made  at  the  re- 
quest of  the  master,  in  the  absence  of  the 
owner,  or  by  the  owner  in  person  when  he 
was  present,  and  with  the  understanding  that 
they  were  made  on  the  credit  of  the  vessel,— 
that  "the  necessity  for  credit  must  be  pre- 
sumed where  It  appears  that  the  repairs  and 
supplies  were  ordered  by  the  master,  and  that 
they  were  necessary  for  the  ship,  unless  it  is 
shown  that  the  master  had  funds,  or  that 
the  owner  had  sufficient  credit,  and  that  the 
repairers,  furnishers,  and  lenders  of  the  mon- 
ey knew  those  facts,  or  one  of  them,  or  that 
such  facts  and  circumstances  were  known  to 
them  as  were  sufficient  to  put  them  upon  in- 
quiry, and  to  show  that,  if  they  had  used  due 
diligence,  they  would  have  ascertained  that 
the  master  was  not  authorized  to  obtain  any 
such  relief  on  the  credit  of  the  vessel.** 

These  were  cases  of  supplies  furnished  ol 
the  order  of  the  master,  and  what  was  said 
by  this  court  must,  therefore,  be  taken  in 
the  light  of  the  principle  that,  as  the  master 
of  the  ship  stands  in  the  position  of  agent  or 
representative  of  the  owners,  the  lattw  "are 
bound  to  the  performance  of  all  lawful  con- 
tracts made  by  him,  rdative  to  the  usual 
employment  of  the  ship,  and  the  repairs  and 
other  necessaries  furnished  for  her  use"  (The 
Aurora,  1  Wheat.  95,  101);  or,  as  expressed 
in  The  St  Jago  de  Cuba,  9  Wheat  409,  418, 
the  law  maritime,  in  order  that  the  ship  may 
get  on,  "attaches  the  power  of  pledging  or 
subjecting  the  vessel  to  material  men  to  th« 
Digitized  by  VjOOvlC 


THE  VALENCIA  v.  ZIEGLEK. 


825 


office  of  shipmaster,  and  considers  the  owner 
as  Testing  him  with  those  powers  by  the 
mere  act  of  constitnting  him  shipmaster." 
Upon  this  ground,  as  was  said  in  The  J.  B. 
«  Rumbell,  148  U.  S.  1,  9, 13  Sup.  Gt  408,  mari- 
§time   llcQS  or  privileges  for  necessary  ad- 

*  vauces^mnde  or  supplies  furnished  in  good 
faith  to  tbe  master  in  a  foreign  port,  to  keep 
a  vessel  dt  for  sea.  **are  preferred  to  a  prior 
ujortgajri*,  or  to  a  forfeiture  to  the  United 
States  for  a  precedent  violation  of  the  navi- 
gation laws."  The  relations  of  the  master  to 
the  vessel  and  its  owners,  as  well  as  to  ship- 
pers of  cargo,  are  such  that  his  power  and 
duty  of  detarmining  what  part  of  the  com- 
mon adventure  shall  be  sacrificed  for  the 
safety  of  the  rest,  and  when  and  how  the 
sacrifice  shall  be  made,  were  held,  in  Ralli 
V.  Troop,  157  U.  S.  886,  400,  401,  15  Sup.  Ct 
657,  to  api)ertaJn  to  him,  "magister  navis,  as 
the  person  intrusted  with  the  command  and 
safety  of  the  common  adventure,  and  of  all 
the  interests  comprised  therein,  for  the  ben- 
efit of  all  concerned,  or  to  some  one  who,  by 
the  maritime  law,  acts  under  him  or  suc- 
ceeds to  his  authority." 

In  the  case  of  The  Patapsco  It  appeared 
that  the  supplies  were  furnished  to  the  vessel 
in  a  foreign  port  This  court,  recognizing  the 
case  to  be  an  embarrassing  one,  and  not  free 
from  difficulty,  proceeded  on  the  ground  that 
as,  according  to  the  weight  of  the  evidence, 
the  supplies  were  furnished  on  the  credit  of 
the  ship,  and  not  on  that  of  the  company 
which  used  it,  and  which  was  notoriously  in- 
solvent, there  was  a  lien  on  the  vessel,  that 
should  not  be  displaced  except  upon  affirma- 
tive proof  that  the  credit  was  given  to  the 
company,  to  the  exdusicm  of  the  vessel. 
Nothing,  however,  was  said  in  that  case  to 
Justify  the  contention  that  a  lien  will  arise 
for  necessary  supplies  furnished  a  vessel,  in 
a  foreign  port,  on  the  order  of  a  charterer, 
if  the  libelant  at  the  time  knew,  or  by  rea- 
sonable diligence  could  have  ascertained, 
that  it  was  being  run  under  a  charter  that 
obliged  the  charterer  to  provide  and  pay  for 
all  needed  supplies.  That  case  tiuned  large- 
ly upon  its  special  facts,  and  was  so  present- 
ed to  this  court  as  to  restrict  its  inquiry  to 
the  single  point  whether  the  coal  was  fur- 
nished to  the  Patapsco  on  the  credit  of  the 
vessel  or  of  the  owners.  In  point  of  fact, 
the  Patapsco  was  run  imder  a  charter  party 
by  tbe  Ck>mmercial  Steamboat  Company,  a 
corporation  of  Rhode  Island.  But  that  cor- 
poration owned  and  operated  steamers  of  its 
own  on  the  same  line  in  which  the  Patapsco 
»*was  employed,  and  the  court,  in  examining 

•  the  case,  seemed  to  have*treated  that  compa- 
ny as  the  owner  of  all  the  vessels  used  on  its 
line.  This  is  apparent  from  the  opinion, 
which  states  that  ''whether  the  coal  was  fur- 
nished on  the  credit  of  the  vessel  or  of  the 
owners  is  the  only  point  of  inquiry  in  this 
case." 

Nor  is  there  anything  in  The  Guy,  9  WalL 
758,   which  bears  directly  on  the  question 


now  presented.  The  opinion  was  very  brief, 
and  stated  nothing  more  than  that,  upon  the 
facts  established,  that  case  was  governed  by 
the  principles  announced  In  The  Grapeshot, 
decided  at  the  same  term.  According  to  the 
reporter's  statement  of  the  facts,  It  was  a 
case  of  repairs  ordered  by  one  claiming  to 
be  the  proprietor  and  agent  of  the  company 
operating  the  vessel,  and  who  **seemed  to 
have  been  the  owner."  It  was  substantially 
the  case  of  necessary  repairs  made  pursuant 
to  an  agreement  or  understanding  with  the 
owner  that  they  were  made  on  the  credit  of 
the  vessel,  the  owner  himself  being  knolvn 
to  be  insolvent  and  unworthy  of  credit 

In  the  present  case,  the  question  of  lien  or 
no  lien  on  the  vessel  arises  under  circum- 
stances not  disclosed  or  discussed  in  any  o( 
the  cases  upon  which  libelants  rely.  Al- 
though the  libelants  were  not  aware  of  tiie 
existence  of  the  charter  party  under  which 
the  Valencia  was  employed,  it  must  be  as- 
sumed, upon  the  facts  certified,  that  by  rea* 
Bonable  diligence  they  could  have  ascertain- 
ed that  the  New  York  Steamship  Comply 
did  not  own  the  vessel,  but  used  it  under  a 
charter  party  providing  that  the  charterer 
should  pay  for  all  needed  coal.  The  libel- 
ants knew  that  the  steamship  company  had 
an  office  in  the  city  of  New  York.  They  3ld 
business  with  them  at  that  office,  and  could 
easily  have  ascertained  the  ownership  of  the 
vessel,  and  the  relation  of  the  steamship 
company  to  the  owners.  They  were  put  up- 
on inquiry,  but  they  chose  to  shut  their  eyes, 
and  make  no  inquiry  touching  these  matte):6, 
or  in  reference  to  the  solvency  or  credit  of 
that  company.  It  is  true  that  libelants  de- 
livered the  coal  in  the  belief  that  the  vessel, 
whether  a  foreign  or  a  domestic  one,  or  by 
whomsoever  owned,  would  be  responsible  for 
the  value  of  such  coal.  But  such  a  belief  is 
not  sufficient  in  itself  to  give  a  maritime  lien.  ^ 
If  that  belief  was  founded  upon  the  supposl-|j 
tion  that^the  steamship  company  owned  the"* 
vessel,  no  lien  would  exist,  because,  in  the 
absence  of  an  agreement,  express  or  impli^, 
for  a  lien,  a  contract  for  supplies  made  di- 
rectly with  the  owner  in  person  is  to  be  tak- 
en as  made  "on  his  ordinary  responsibility, 
without  a  view  to  the  vessel  as  the  fund  from 
which  compensation  is  to  be  derived."  The 
St  Jago  de  Cuba,  0  Wheat  400,  416,  417. 
And  if  the  belief  that  the  vessel  would  be 
responsible  for  the  supplies  was  founded  on 
the  supposition  that  it  was  run  under  a  char- 
ter party,  then  the  libelants  are  to  be  taken 
as  having  furnished  the  coal  at  the  request 
of  the  owner  pro  hac  vice  (Stephenson  v. 
Francis,  21  Fed.  715,  717;  The  Samuel  Mar- 
shall, 4  0.  G.  A.  885,  54  Fed.  397,  309),  with- 
out any  express  agreement  for  a  lien,  and  in 
the  absence  of  any  circumstances  Justifying 
the  Inference  that  the  supplies  were  fur- 
nished with  an  understanding  that  the  vessel 
Itself  would  be  responsible  for  the  debt  in- 
curred. In  the  present  case,  we  are  inform- 
ed by  the  record  that  there  was  no  expreM 
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agreemexKt  for  a  Uen,  and  that  nothing  occur- 
red to  warrant  the  inference  that  either  the 
master  or  the  charterer  agreed  to  pledge  the 
credit  of  the  Tessel  for  the  coaL 

In  Bienecke  ▼•  The  Secret,  3  Fed.  665,  in 
the  United  States  district  court  for  the  South- 
em  district  of  New  York,  which  was  a  suit 
against  a  vessel  owned  by  a  foreign  corpora- 
tion haying  an  ofiQce  and  transacting  busi- 
ness in  New  York,  and  with  good  credit 
there,  but  operated  by  Murray,  Ferris  &  Co., 
a  New  York  firm,  under  a  charter  party  re- 
quiring the  charterers  to  furnish  all  supplies. 
Judge  Choate  said:  "They  [the  libelants] 
knew  that  they  were  dealing  with  New  York 
parties,  and  not  with  the  foreign  owner  or 
tJhe  master,  who  presumably  represents  the 
owner;  and  they  were  put  upon  inquiry  as  to 
the  Interest  and  relation  of  Murray,  Ferris  & 
Co.  to  the  vessel,  and  are  chargeable  with  the 
facts  they  might  have  ascertained  on  such  in- 
quiry. They  could  easily  have  learned  that 
Murray  had  no  right  or  power  to  bind  the 
owners  or  the  vessel  for  the  supplies,  and  that 
they  were,  in  fact,  the  owners,  so  far  as  con- 
cerned parties  supplying  the  ship."  So,  in 
g  The  Norman,  28  Fed.  383,  Judge  McKennan 
ei  said:  "But  Murray,  Ferris  &  Co.  [the*char- 
terers]  were  residents  of  New  York,  at  which 
port  the  vessel  was  lying  when  the  coal  was 
purchased,  and  they  furnished  it  directly, 
without  the  intervention  of  the  official  repre- 
sentatives of  the  vessel.  They  were  the  own- 
ers of  the  vessel  pro  hac  vice,  because  they 
had  possession  of  the  vessel  and  she  was  at 
their  sole  disposal  until  the  end  of  the  char- 
ter. These  facts  repel  the  implication  that 
the  coal  was  furnished  upon  the  credit  of  the 
vessel,  but  warrant  the  inference  that  it  was 
furnished  upon  the  personal  credit  of  the 
charterers  and  ostensible  owners.  At  least, 
they  were  sufficient  to  put  the  libelant  upon 
Inquiry  as  to  the  actual  relations  of  Murray, 
Ferris  &  Go.  to  the  vessel,  and  their  obliga- 
tions under  the  charter  party,  and  this  must 
have  resulted  in  the  knowledge  that  the  act 
of  the  charterers  could  not,  under  the  circum- 
stances. Impose  a  lien  on  the  vessel."  In  the 
Samuel  Marshall,  49  Fed.  754,  757,  affirmed 
In  6  U.  &  App.  389,  4  C.  C.  A.  385,  and  54 
Fed.  396,  Judge  Severens  said:  *'If  the  ves- 
sel is  then  in  the  use,  possession,  and  control 
of  others  than  the  owner,  a  presumption 
arises  that  such  others  are  liable  to  pay  the 
charges  hicldent  to  the  employment,  and,  if 
the  party  furnishing  the  supplies  knew,  or 
should  have  known,  the  facts  in  regard  to 
the  use  and  control  of  the  vessel,  there  is  the 
same  reason  for  the  presumption  against  the 
credit  being  given  to  the  vessel,  when  the 
charterer,  or  other  person  standing  in  a 
similar  relation  to  the  vessel,  resides  at  the 
port  of  supply,  as  in  cases  where  the  owner 
operating  the  vessel  on  his  own  account  re- 
sides at  such  port,  and  where  there  is  the 
same  reason  there  should  be  the  same  law." 
See,  also.  The  Suliote,  23  Fed.  919;  The  Pl- 
iate»  32  Fed.  486;  The  Glenmont»  34  Fed.  402; 


The  Golden  Gate,  1  Newberry,  308,  Fed.  Caa. 
No.  6,492. 

Under  what  circumstances,  if  under  any,  a 
charterer  who  has  control  and  possession  of 
a  vessel  under  a  charter  pcurty  requiring  him, 
at  his  own  cost,  to  provide  for  necessary  sup- 
plies and  repairs,  may  pledge  the  credit  of 
the  vess^  it  is  not  necessary  now  to  deter- 
mine. We  mean  only  to  decide,  at  this  time 
that  one  furnishiug  supplies  or  making  re- 
pairs on  the  order  simply  of  a  person  or  cor- 
poration acquiring  the  control  and  posses-^ 
sion  of  a  vessel  under  such  a  charter  party.w 
f cannot  acquire  a  maritime  lien,  if  the  dr-*, 
cumstances  attending  the  transaction  put  him 
on  inquiry  as  to  the  existence  and  terms  of 
such  charter  party,  but  he  failed  to  make  in 
qulry,  and  chose  to  act  on  a  mere  belief  that 
the  vessel  would  be  liable  for  his  claim. 

For  the  reasons  stated  the  question  cer- 
tified to  this  court  is  answered  in  the  negative. 

(165  U.  S.  275) 
BOBEBTSON  et  aL  v.  BALDWIN. 
(January  25,  1897.) 
No.  334. 

CONBTITUTIOKAL  LAVT— FEDERAL  JUPZCIAl.  POWBK 

—State  Courts— Ikvoluntart  Bbbvitudb 
—Bailors  in  the  Mbkchant  Service. 

1.  The  "judicial  power,"  which  the  constitu- 
tion (article  3,  §§  1,  2)  confines  to  courts  ere* 
ated  by  congress,  extends  only  to  **case8"  In 
courts  of  record;  and  congress  is  at  liberty  to 
authorize  judicial  officers  of  the  several  states 
to  exercise  such  powers  as  are  ordinarily  given 
to  officers  of  courts  not  of  record. 

2.  The  power  to  arrest  deserting  seamen  in 
the  merchant  serrice,  and  deliver  them  on  board 
their  vessel,  is  not  a  part  of  the  "judicial  power," 
as  defined  by  the  constitution  (article  3,  §S  1.  2): 
and  congress,  therefore,  had  power  to  confer  it, 
by  Bey.  St  §§  4598,  4599,  on  justices  of  the 
peace. 

3.  The  first  10  amendments  to  the  constitu- 
tion of  the  United  States,  commonly  known  as 
the  "BUi  of  Bights,"  were  not  Intended  to  lay 
down  any  novel  principles  of  government,  bat 
simply  embodied  certain  guaranties  and  im- 
munities which  we  had  inherited  from  our 
English  ancestors,  and  which  had,  from  time 
immemorial,  been  subject  to  certain  well-recog- 
nized exceptions,  arising  from  tKe  necessities 
of  the  case.  In  incoriwrating  these  principles 
into  the  constitution,  there  was  no  intention  of 
disregarding  the  exceptions,  which  have  contin- 
ued to  be  recognized  as  if  formally  expressed. 

4.  Rev.  St.  §§  4598,  4599,  authorizing  the  ap- 
prehension. Imprisonment,  and  return  on  board 
of  deserting  seamen  in  the  merchant  service,  are 
not  invalidated  by  the  prohibition  of  ^'involun* 
tary  servitude"  in  the  thirteenth  amendment 

Mr.  Justice  Harlan  dissenting. 

Appeal  from  the  District  Court  of  the  Unit> 
ed  States  for  the  Northern  District  of  Call- 
fomia. 

This  was  an  appeal  from  a  judgment  of 
the  district  court  for  the  Northern  district 
of  California,  rendered  August  5,  1895,  dis- 
missing a  writ  of  habeas  corpus  issued  upon 
the  peUtion  of  Bobert  Bobertson,  P.  H.  Ol- 
sen,  John  Bradley,  and  Morris  Hanson. 

The  petition  set  forth,  in  substance,  that 
the  petitioners  were  unlawfully  restrained 
of  their  liberty  by  Bany  Baldwin,  marshal 
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for  the  Northern  district  of  California,  in 
the  county  Jail  of  Alameda  county,  by  virtue 
of  an  order  of  commitment,  made  by  a  Unit« 
ed  States  commissioner,  committing  them 
for  trial  upon  a  charge  of  disobedience  of 

S  the  lawful  orders  of  the  master  of  the  Amer- 

•  lean  barkentine  Arago;  that  such* commit- 
ment was  made  without  reasonable  or  prob- 
able cause,  in  this:  that  at  the  time  of  the 
commission  of  the  alleged  offense,  petition- 
ers were  held  on  board  the  Arago  against 
their  will  and  by  force,  having  been  there- 
tofore placed  on  board  said  vessel  by  the 
marshal  for  the  district  of  Oregon,  under  the 
provisions  of  Rev.  St  fi  4596,  subd.  1,  and 
Id.  §§  45d8,  45d9,  the  master  claiming  the 
right  to  hold  petitioners  by  virtue  of  these 
acts;  that  sections  4596  and  4599  are  un- 
constitutional, and  in  violation  of  section  1 
of  article  3,  and  of  the  fifth  amendment  to 
the  constitution;  that  section  4598  was  also 
repealed  by  congress  on  June  7,  1872  (17 
Stat  262);  and  that  the  first  subdivision  of 
section  4596  is  in  violation  of  the  thirteenth 
amendment  in  that  it  compels  involuntary 
servitude. 

The  record  was  somewhat  meager,  but  it 
sufiiciently  appeared  that  the  petitioners  had 
shipped  on  board  the  Arago  at  San  Fran- 
cisco for  a  voyage  to  Knappton,  in  the  state 
of  Washington,  thence  to  Valparaiso,  and 
thence  to  such  other  foreign  ports  as  the 
master  might  direct  and  return  to  a  port  of 
discharge  in  the  United  States;  that  they 
had  each  signed  shipping  articles  to  perform 
the  duties  of  seamen  during  the  course  of  the 
voyage,  but  becoming  dissatisfied  with  their 
employment  they  left  the  vessel  at  Astoria, 
in  the  state  of  Oregon,  and  were  subsequent- 
ly arrested,  under  the  provisions  of  Rev.  St 
§§  4596-4599,  taken  before  a  justice  of  the 
peace,  and  by  him  committed  to  Jail  until  the 
Arago  was  ready  for  sea  (some  16  days), 
when  they  were  taken  from  the  Jail  by  the 
marshal,  and  placed  on  board  the  Arago 
against  their  will;  that  they  refused  to  "turn 
to,"  in  obedience  to  the  orders  of  the  mas- 
ter, were  arrested  at  San  Francisco,  charged 
with  refusing  to  work,  in  violation  of  Rev. 
St  §  4596^  were  subsequently  examined  be- 
fore a  commissioner  of  the  circuit  court  and 
by  him  held  to  answer  such  charge  before 
the  district  court  for  the  Northern  district 
of  California. 

Shortly  thereafter  they  sued  out  this  writ 
of  habeas  corpus,  which,  upon  a  hearing  be- 
fore the  district  court  was  dismissed,  and 
an  order  made  remanding  the  prisoners  to 

If  the  custody  of  the  marshal. 

7*  Whereupon  petitioners  appealed  to  this 
^ourt 

J.  H.  Ralston,  for  appellants.  SoL  Gen. 
Conrad,  for  appellee. 

Mr.  Justice  BROWN,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Upon  what  ground  the  court  below  dis- 


missed the  writ  and  remanded  the  petition- 
ers does  not  appear,  but  the  record  raises 
two  questions  of  some  lmiK>rtance:  First 
as  to  the  constitutionality  of  Rev.  St  f§  4598, 
tf99,  in  so  far  as  they  confer  jurisdiction 
upon  Justices  of  the  peace  to  apprehend  de- 
serting seamen,  and  return  them  to  their 
vessel;  second,  as  to  the  confilct  of  the  same 
Bfcctlons,  and  also  section  45ii6,  with  the  thir- 
teenth amendment  to  the  constitution,  abol- 
ishing slavery  and  involuntary  servitude. 

Section  4598,  which  was  taken  from  section 
7  of  the  act  of  July  20,  1790,  reads  as  fol- 
lows: 

**Sec.  4508.  If  any  seaman  who  shall  have 
signed  a  contract  to  perform  a  voyage  shall, 
at  any  port  or  place  desert  or  shall  ab- 
sent himself  from  such  vessel,  without  leave 
of  the  master,  or  officer  commanding  in  the 
absence  of  the  master,  it  shall  be  lawful  for 
any  Justice  of  the  peace  within  the  United 
States,  upon  the  complaint  of  the  master,  to 
issue  his  warrant  to  apprehend  such  desert- 
er, and  bring  him  before  such  justice;  and  if  it 
then  appears  that  he  has  signed  a  contract 
within  the  intent  and  meaning  of  this  title, 
and  that  the  voyage  agreed  for  is  not  finish- 
ed, or  altered,  or  the  contract  otherwise  dis- 
solved, and  that  such  seaman  has  deserted 
the  vessel,  or  absented  himself  without 
leave,  the  justice  shall  commit  him  to  the 
house  of  correction  or  common  jail  of  the 
city,  town  or  place,  to  remain  there  until  the 
vessel  shall  be  ready  to  proceed  on  her  voy- 
age, or  till  the  master  shall  require  his  dis- 
charge, and  then  to  be  delivered  to  the  mas- 
ter, he  paying  all  the  cost  of  such  commit- 
ment and  deducting  the  same  out  of  theg^ 
wages  due  to  such  seaman."  jr* 

*  Section  4599,  which  was  taken  from  see-* 
tion  53  of  the  shipping  commissioners'  act  of 
June  7,  1872,  authorizes  the  apprehension  of 
deserting  seamen,  with  or  without  the  as- 
sistance of  the  local  public  ofiicers  or  con- 
stables, and  without  a  warrant  and  their 
conveyance  before  any  court  of  Justice  or 
magistrate  of  the  state,  to  be  dealt  with  ac- 
cording to  law. 

Section  4596,  which  is  also  taken  from  the 
same  act  provides  punishment  by  Impris- 
onment for  desertion,  refusal  to  Join  the  ves- 
sel, or  absence  without  leave. 

t,  The  first  proposition,  that  congress  has 
no  authority  under  the  constitution  to  vest 
judicial  power  in  the  courts  or  Judicial  offi- 
cers of  the  several  states,  originated  in  an 
observation  of  Mr.  Justice  Story,  in  Martin 
V.  Hunter's  Lessees,  1  Wheat  304,  330,  to  the 
effect  that  ^'congress  cannot  vest  any  portion 
of  the  judicial  power  of  the  United  States, 
except  in  courts  ordained  and  established  by 
itself."  This  was  repeated  in  Houston  v. 
Moore,  5  Wheat  1,  27;  and  the  same  general 
doctrine  has  received  the  approval  of  the 
courts  of  several  of  the  states.  U.  S.  v. 
Lathrop,  17  Johns.  4;  Ely  v.  Peck,  7  Conn. 
239;  U.  S.  V.  CampbeU  (Ohio  Com.  PL)  6 
Hall,  Law  J.  113.    These  were  all  actions 
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for  penalties,  however,  wherein  the  conrta 
held  to  the  familiar  doctrine  that  the  courts 
of  one  sovereignty  will  not  enforce  the  penal 
laws  of  another.  Huntington  v.  Attrill,  146 
U.  S.  657,672,13  Sup.  Ct  224.  In  Com.  v. 
Feely,  1  Va.  Cas.325,  it  was  held  by  the  gen- 
oral  court  of  Virginia,  in  1813,  that  the  state 
courts  could  not  take  Jurisdiction  of  an  in- 
dictment for  a  crime  committed  against  an 
ajct  of  congress. 

In  Ex  parte  Knowles,  5  Cal.  300,  it  was  al- 
so held  that  congress  had  no  power  to  confer 
Jurisdiction  upon  the  courts  of  a  state  to 
naturalize  aliens,  although,  if  such  power  be 
recognized  by  the  legislature  of  a  state,  It 
may  be  exercised  by  the  courts  of  such  state 
of  competent  Jurisdiction. 

In  State  v.  Rutter,  12  Niles,  Reg.  115,  231, 
It  was  held,  in  1817,  by  Judges  Bland  and 
Hanson,  of  Maryland,  that  congress  had  no 
p  power  to  authorize  Justices  of  the  peace  to 
Mssue  warrants  for  the  apprehension  of  of- 
•  fenders  against  the  laws  of* the  United 
States.  A  directly  contrary  view,  however, 
was  talcen  by  Judge  Cheves,  of  South  Oaro- 
lina,  in  Ex  parte  Rhodes,  12  Niles,  Reg.  264. 
The  general  principle  announced  by  these 
cases  is  derived  from  the  third  article  of  the 
constitution,  the  first  section  of  which  de- 
clares that  "the  Judicial  power  of  the  Unit- 
ed States  shall  be  vested  in  one  supreme 
court,  and  in  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  es- 
tablish," the  Judges  of  which  courts  ''shall 
hold  their  offices  during  good  behavior,**  etc.; 
and,  by  the  second  section,  "the  Judicial  pow- 
er shall  extend  to  all  cases,  in  law  and  eq- 
uity, arising  under  this  constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  autliorlty; 
to  all  cases  affecting  ambassadors,  other  pub- 
lic ministers  and  consuls;  to  all  cases  of  ad- 
miralty and  maritime  Jurisdiction;  to  con- 
troversies to  which  the  United  States  shall 
be  a  party;  to  controversies  between  two  or 
toiore  states;  between  a  state  and  citizens 
of,  another  state;  between  citizens  of  differ- 
ei)t  states;  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  differ- 
ent states,  and  between  a  state  or  the  citi- 
zens thereof,  and  foreign  states,  citizens  or 
subjects.** 

The  better  opinion  is  that  the  second  sec- 
tipn  was  intended  as  a  constitutional  defini- 
tion of  the  Judicial  power  (Chisholm  v.  Geor- 
gia, 2  DalL  419,  475),  which  the  constitu- 
don  intended  to  confine  to  courts  created  by 
congress;  In  other  words,  that  such  power 
extends  only  to  the  trial  and  determination 
of  "cases'*  in  courts  of  record,  and  that  con- 
gress is  still  at  liberty  to  authorize  the  Ju- 
dicial officers  of  the  several  states  to  exer- 
cise such  power  as  is  ordinarily  given  to  of- 
ficers of  courts  not  of  record,-H9uch,  for  in- 
stance, as  the  power  to  take  affidavits,  to  ar- 
rest and  commit  for  trial  offenders  against 
the  laws  of  the  United  States,  to  naturalize 
Aliens,  and  to  perform  such  other  duties  as 


may  be  regarded  as  incidental  to  the  Judi- 
cial power  rather  than  a  part  of  the  Judi- 
cial power  itself.  This  was  the  view  taken 
by  the  supreme  court  of  Alabama  in  Ex  par- 
te Gist,  26  Ala.  156,  wherein  the  authority 
of  Justices  of  the  peace  and  other  such  offi- 
cers to  arrest  and  commit  for  a  violation  of« 
the  criminal  law  of  the  United  States*was? 
held  to  be  no  part  of  the  Judicial  power 
within  the  third  article  of  the  constitution. 
And  in  the  case  of  Prigg  v.  Pennsylvania, 
16  Pet  539,  it  was  said  that,  as  to  the  au- 
thority conferred  on  state  magistrates  to  ar- 
rest fugitive  slaves  and  deliver  them  to 
their  owners,  under  the  act  of  February 
12,  1793,  while  a  difference  of  opinion  exist- 
ed and  might  still  exist  upon  this  point  in 
different  states,  whether  state  magistrates 
were  bound  to  act  under  it,  no  doubt  was 
entertained  by  this  court  that  state  magis- 
trates might,  if  they  chose,  exercise  the  au- 
thority, unless  prohibited  by  state  legisla- 
tion. See,  also,  Moore  y.  Illinois,  14  How. 
13;  In  re  Kaine,  Id.  103. 

We  think  the  power  of  Justices  of  the 
peace  to  arrest  deserting  seamen  and  deliv- 
er them  on  board  their  vessel  is  not  within 
the  definition  of  the  "Judicial  power"  as  de- 
fined by  the  constitution,  and  may  be  law- 
fully conferred  upon  state  officers.  That  the 
authority  is  a  most  convenient  one  to  in- 
trust to  such  officers  cannot  be  denied,  as 
seamen  frequently  leave  their  vessels  in 
small  places,  where  there  are  no  federal  Ju- 
dicial officers,  and  where  a  Justice  of  the 
peace  may  usually  be  found,  with  authority 
to  issue  warrants  under  the  state  laws. 

2.  The  question  whether  sections  4598  and 
4599  confilct  with  the  thirteenth  amendment, 
forbidding  slavery  and  involuntary  servi- 
tude, depends  upon  the  construction  to  be 
given  to  the  term  "involuntary  servitude.** 
Does  the  epithet  "involuntary"  attach  to 
the  word  "servitude**  continuously,  and 
make  illegal  any  service  which  becomes  In- 
voluntary at  any  time  during  its  exist- 
ence? or  does  it  attach  only  at  the  incep- 
tion of  the  servitude,  and  characterize  It  as 
unlawful  because  unlawfully  entered  into? 
If  the  former  be  the  true  construction,  then 
no  one,  not  even  a  soldier,  sailor,  or  appren- 
tice, can  surrender  his  liberty,  even  for  a 
day;  and  the  soldier  may  desert  his  regi- 
ment upon  the  eve  of  battle,  or  the  sailor 
abandon  his  ship  at  any  intermediate  p<^ 
or  landing,  or  even  in  a  storm  at  sea,  pro- 
vided, only,  he  can  find  means  of  escaping 
to  another  vessel.  If  the  latter,  then  an  in- 
dividual may,  for  a  valuable  consideration, 
contract  for  the  surrender  of  his  personal 
liberty  for  a  definite  time  and  for  a  recog- 
nized purpose,  and  subordinate  his  golngS 
and  coming  to  the  will  oTanother  daring  the? 
continuance  of  the  contract;  not  that  all 
such  contracts  would  be  lawful,  but  tiiat 
a  servitude  which  was  knowingly  and  will- 
ingly entered  into  could  not  be  termed  "in- 
voluntary."   Thus,  if  one  should  agree,  totU^ 
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yearly  wage,  to  serve  another  In  a  particn- 
)ar  capacity  dnriDg  his  life,  and  never  to 
leave  his  estate  without  his  consent,  the 
contract  might  not  be  enforceable  for  the 
want  of  a  legral  remedy,  or  might  be  void 
upon  grounds  of  public  policy;  but  the  serv- 
itude could  not  be  properly  termed  "In vol* 
untary."  Such  agreements  for  a  limited  per- 
Konal  servitude  at  one  time  were  very  com- 
mon In  England,  and  by  statute  of  June 
17.  1823  (4  Geo.  lY.  c.  34,  f  3),  it  was  en- 
acted  that  if  any  servant  in  husbandry,  or 
any  artificer,  calico  printer,  handcraftsman, 
miner,  collier,  keelman,  pitman,  glassman, 
l>otter,  laborer  or  other  person,  should  con- 
tract to  serve  another  for  a  definite  time, 
and  should  desert  such  service  during  the 
term  of  the  contract,  he  was  made  liable  to 
u  criminal  punishment.  The  breach  of  a 
contract  for  personal  service  has  not,  how- 
ever, been  recognized  in  this  country  as  in> 
volving  a  liability  to  criminal  punishment, 
except  in  the  cases  of  soldiers,  sailors,  and 
possibly  some  others;  nor  would  public  opin- 
ion tolerate  a  statute  to  that  effect. 

But  we  are  also  of  opinion  that,  even  If 
the  contract  of  a  seaman  could  be  considered 
within  the  letter  of  the  thirteenth  amend- 
ment. It  is  not,  within  its  spirit,  a  case  of  in- 
voluntary servitude.  The  law  is  perfectly  well 
settled  that  the  first  10  amendments  to  the 
constitution,  o(Knm<»ly  known  as  the  ^ill  of 
Rights,'*  were  not  intended  to  lay  down  any 
novel  principles  of  governnoent,  but  simply 
to  embody  certain  goarantiea  and  ImmunitieB 
which  we  had  Inherited  from  our  English  an- 
cestors, and  which  had,  from  time  immemori- 
al, been  subject  to  certain  well-recognized 
exceptions,  arising  from  the  neceesities  of  the 
case.  In  Incorporating  these  principles  into 
the  fundamental  law,  there  was  no  intention 
of  disregarding  the  exceptions,  which  con- 
tinued to  be  recognized  as  If  they  had  been 
formally  expressed.  Thus,  the  freedom  of 
speech  and  of  the  press  (article  1)  does  not 
permit  the  publication  of  libels,  blasphemona 
or  indecent  articles,  or  other  publications  in- 

oejurions  to  public  morals  or  private  reputation; 

?the  right  of  the  peopled  keep  and  bear  arms 
(article  2)  Is  not  infringed  by  laws  prohibit- 
ing the  carrying  of  concealed  weapons;  the 
provision  that  no  person  shall  be  twice  put 
in  Jeopardy  (article  5)  does  not  prevent  a  sec- 
ond trial,  if  upon  the  first  trial  the  jary  fail- 
ed to  agree,  or  If  the  verdict  was  set  aside 
upon  the  defendant's  motion  (U.  S.  v.  Ball, 
1U3  U.  S.  662,  672,  16  Sup.  Ct  1192);  nor 
does  the  provision  of  the  same  article  that  no 
one  shall  l>e  a  witness  against  himself  im- 
pair his  obligation  to  testify,  if  a  prosecution 
against  him  be  barred  by  the  lapse  of  time, 
a  p.nrdon.  or  by  statutory  enactment  (Brown 
V.  Walker,  IGl  U.  S.  501,  16  Sup.  Ct  644,  and 
cases  cited).  Nor  does  the  provision  that  an 
accused  person  Plmll  be  confronted  with  the 
witnesses  n;;a!nst  lilm  prevent  the  admission 
4>f  dying  declarations,  or  the  depositions  of  I 
witnesses  who  have  died  since  the  former  trial,  i 
The  prohibition  of  slavery,  in  the  thirteenth  ' 


amendment,  1«  well  known  to  have  been 
adopted  with  reference  to  a  state  of  affairs 
which  had  existed  in  certain  states  of  the 
Union  since  the  foundation  of  the  govern- 
ment, while  the  addition  of  the  words  'in- 
voluntary servitude"  were  said.  In  ttia  Slangh- 
terhouse  Cases,  16  Wall.  36,  to  have  been  in- 
tended to  cover  the  system  of  Mexican  peon- 
age and  the  Chinese  coolie  trade,  the  practical 
operation  of  which  might  have  been  a  revival 
of  the  institution  of  slavery  under  a  different 
and  less  offensive  name.  It  is  clear,  how- 
ever, tliat  the  amendm^it  was  not  intended 
to  Introduce  any  novel  doctrine  with  respect 
to  certain  descriptions  of  service  which  have 
always  been  treated  as  exceptional,  such  as 
military  and  naval  enlistments,  or  to  disturb 
the  right  of  parents  and  guardians  to  the 
custody  of  their  minor  children  or  wards. 
The  amendment,  however,  makes  no  dlstlq^:- 
tion  between  a  public  and  a  private  service. 
To  say  that  persons  engaged  In  a  public  serv- 
ice are  not  wlthhi  the  amendment  is  to  admit 
that  there  are  exceptions  to  Its  general  lan- 
guage, and  the  further  question  Is  at  once 
presented,  where  shall  the  line  be  drawn? 
We  know  of  no  better  answer  to  make  than 
to  say  that  services  which  have  from  time 
Immemorial  been  treated  as  exceptional  shall 
not  be  regarded  as  within  Its  purview. 

From  the  earliest  historical  period  tbe  con-S 
tract  of  the  saIlor*has  been  treated  as  an  ex-  S! 
ceptional  one,  and  involving,  to  a  certain  ex- 
tent, the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract  Indeed,  the 
business  of  navigation  could  scarcely  be  car^ 
ried  on  without  some  guaranty,  beyond  the 
ordinary  civil  remedies  upon  contract,  that 
the  sailor  will  not  desert  the  ship  at  a  critical 
moment,  or  leave  her  at  some  place  where 
seamen  are  impossible  to  be  obtalned,-4is 
Molloy  forcibly  expresses  It,  '*to  rot  In  her 
neglected  brine.''  Such  desertion  might  In- 
volve a  long  delay  of  the  vessel  while  the 
master  is  seeking  another  crew,  an  abandon- 
ment of  the  voyage,  and.  In  some  cases,  the 
safety  of  the  ship  ItsehT.  Hence,  the  laws 
of  neariy  all  maritime  nations  have  made 
provision  for  securing  the  personal  attendance 
of  the  crew  on  board,  and  for  their  criminal 
punishment  fOr  desertion,  or  absence  without 
leave,  during  the  life  of  the  shipping  articles. 

Even  by  the  maritime  law  of  the  ancient 
Rhodlans,  which  is  supposed  to  antedate  the 
birth  of  Christ  by  about  900  years,  accordhig 
to  Pardessus  (Lois  Mar.  voL  1,  p.  250),  If  the 
master  or  the  sailors  absented  themselves  by 
night,  and  the  vessel  were  lost  or  damaged, 
they  were  bound  to  respond  In  the  amotmt  of 
the  loss. 

In  the  compilation  of  maritime  laws,  known 
as  the  "ConsuUite  of  the  Sea,"  It  was  also 
provided  that  a  sailor  should  not  go  ashore 
without  permission,  upon  the  penalty  of  be- 
hig  obliged  to  pay  any  damage  occasioned  by 
his  absence,  and,  in  default  of  his  being  able 
to  respond,  of  being  thrust  in  prison  until  he 
had  paid  all  such  damage.  Chapters  12\ 
124;  2  Pard.  Lois  Mar.  146,  147,  UflL 
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A  like  proYlsion  is  found  in  the  Rules  of 
Oleron,  promulgated  in  the  reign  of  Henry 
III.,  by  which  (article  5)  the  seamen  were  for- 
bidden to  leave  the  ship  without  the  master's 
consent.  "If  they  do,  and  by  that  means  she 
happens  to  be  lost  or  damnified,  they  shail 
be  answertble  for  the  damage."  1  Pet.  Adm. 
Append,  xi.  A  slmlhir  prohibition  is  fouud  in 
article  17  of  the  Laws  of  Wisbuy.  1  Pet 
Adm.  Append.  Ixxiii. 

The  laws  of  the  towns  belonging  to  the 
Uanseatle  League,  first  enacted  and  promul- 
^  gated  in  1597,  were  still  more  explicit  and 
oc  severe.  No  seaman  might  go  ashore  without 
•  the  consent*of  the  master  or  other  officer,  and 
if  he  remained  longer  than  the  time  allowed 
was  condemned  to  pay  a  fine  or  suffer  an  im- 
prisonment (articles  22  and  23);  and*  by  ar- 
tide  40,  If  a  seaman  went  ashore  without 
leave,  and  the  ship  happened  to  receive  any 
damage,  "he  shall  be  kept  in  prison  upon 
bread  and  water  for  one  year,"  and,  if  any 
seaman  died  or  perished  for  the  want  of  the 
assistance  of  the  absent  seaman,  the  latter 
was  subject  to  corporal  punishment;  and,  by 
article  43,  "if  an  officer  or  seaman  quits  a 
ship  and  conceals  himself;  If  afterwards  he 
is  apprehended,  he  shall  be  delivered  up  to 
Justice  to  be  punished;  he  shall  be  stigmatiz- 
ed in  the  face  with  the  first  letter  of  the 
name  of  the  town  to  which  he  belongs."  1 
Pet.  Adm.  Append.  cvL 

By  the  Marine  Ordinance  of  Louis  XIY., 
which  was  In  existence  at  the  time  the  con- 
stitution was  adopted  (title  3,  art  3),  'if  a 
seaman  leaves  a  master  without  a  discharge 
in  writing  before  the  voyage  is  begun,  he  may 
be  taken  up  and  imprisoned  wherever  he  can 
be  found,  and  compelled  to  restore  what  he 
has  received,  and  serve  out  the  time  for 
which  he  had  engaged  himself  for  nothing; 
and  if  he  leaves  the  ship  after  the  voyage  is 
begun,  he  may  be  punished  corporally."  Ar- 
ticle 5:  "After  the  ship  is  laded,  the  seamen 
shall  not  go  ashore  without  leave  from  the 
master,  under  pain  of  five  livres  for  the  first 
fault;  and  may  be  punished  corporally  if 
they  commit  a  second." 

The  present  C!ommercial  Code  of  France, 
however,  makes  no  express  provision  upon 
the  subject;  but  by  the  general  mercantile 
law  of  Germany  (article  532),  '*the  master 
can  cause  any  seaman,  who,  after  having 
been  engaged,  neglects  to  enter  upon  or  con- 
tinue to  do  his  duties,  to  be  forcibly  com- 
pelled to  perform  the  same." 

By  the  Dutch  Code  (article  402)  *the  mas- 
ter, or  his  representative,  can  call  in  the 
public  force  against  those  who  refuse  to 
come  on  board,  who  absent  themselves  from 
the  ship  without  leave,  and  refuse  to  per- 
form to  the  end  of  the  service  for  which 
they  were  engaged." 

Nearly  all  of  the  ancient  commercial  codes 
either  malte  provision  for  paj-iiient  of  dam- 
ages by  seamen  who*absent  themselves  from 
their  ships  withont  leave,  or  for  their  im- 
prisonment, or  forcible  conveyance  on  board. 
SoflM  ot  the  modem  commercial  codes  of 


Burope  and  South  America  make  similar 
provisions.  Argentine  Code,  art  1154.  Oth- 
ers, including  the  French  and  Spanish  Codes, 
are  silent  upon  the  subject 

Turning,  now,  to  the  country  from  which 
we  have  inherited  most  Inunediately  our 
maritime  laws  and  customs,  we  find  that 
Malynes,  the  earliest  English  writer  upon 
the  law  merchant,  who  wrote  in  1622,  says 
in  his  Lex  Mercatoria  (volume  1,  c.  23),  that 
"mariners  in  a  strange  port  should  not  leave 
the  ship  without  the  master's  license,  or  fas- 
tening her  with  four  ropes,  or  else  the  loss 
falls  upon  them.  *  ^  *  In  a  sti'ange  coun- 
try, the  one-half  of  the  company,  at  least 
ought  to  remain  on  shipboard,  and  the  rest 
who  go  on  land  should  keep  sobriety  and  ab- 
stain from  suspected  places,  or  else  should 
be  punished  in  body  and  purse;  like  as  he 
who  absents  himself  when  the  ship  is  ready 
to  sail  Yea,  if  he  give  out  himself  worth- 
ier than  he  is  in  his  calling,  he  shall  lose 
his  hire,— half  to  the  admiral,  and  the  other 
half  to  the  master."  MoUoy,  one  of  the 
most  satisfactory  of  early  English  writers 
upon  the  subject  states  that  if  seamen  de- 
part from  a  ship  without  leave  or  license  of 
the  master,  and  any  disaster  happens,  they 
must  answer,  quoting  article  6  of  the  Rules 
of  Oleron  in  support  of  his  proposition. 

There  appears  to  have  been  no  legislation 
directly  upon  the  subject  until  1729,  when 
the  act  of  2  Geo.  II.  c  86,  was  enacted  "for 
the  better  regulation  and  government  of  sea- 
men In  the  merchants*  service."  This  act 
not  only  provided  for  the  forfeiture  of  wa- 
ges in  case  of  desertion,  but  for  the  appre- 
hension of  seamen  deserting  or  absenting 
themselves,  upon  warrants  to  be  issued  by 
Justices  of  the  peace,  and,  in  case  of  their 
refusal  to  proceed  upon  the  voyage,  for 
their  committal  to  the  house  of  correction 
at  hard  labor.  Indeed,  this  seems  to  have 
furnished  a  model  upon  which  the  act  of  con- 
gress of  July  20,  1790  (1  Stat  131),  for  the 
government  and  regulation  of  seamen  in  the 
merchants*  service,  was  constructed.  The  pro-^ 
visions  of  this  act  were  substantially  re-S 
peated  by  the*act  of  1791  (31  Geo.  IIL  c.  39).? 
and  were  subsequently  added  to  and  amend- 
ed by  the  acts  of  5  &  6  Wm.  IV.  c.  19,  and 
7  &  8  Vict  c.  112. 

The  modem  law  of  England  is  full  and  ex- 
plicit upon  the  duties  and  responsibilities  of 
seamen.  By  Merchants*  Shipping  Act  1854 
(17  &  18  Vict  c.  104)  S  213,  a  seaman  guilty 
of  desertion  might  be  summarily  punished 
by  imprisonment  by  forfeiture  of  his  clothes 
and  effects,  and  all  or  any  part  of  his  wages. 
Similar  punishment  was  meted  out  to  him 
for  neglecting  or  refusing  to  Join  his  ship,  or 
to  proceed  to  sea,  or  for  absence  without 
leave  at  any  time.  By  section  246,  "when- 
ever, at  the  commencement  or  during  the 
progress  of  any  voyage,  any  seaman  or  ap- 
prentice neglects,  or  refuses  to  Join,  or  de- 
serts from  or  refuses  to  proceed  to  sea  in  any 
ship  in  which  he  Is  duly  engaged  to  serve," 
the  master  was  authorized  to  call  upon  th% 
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police  offlcera  or  constables  to  apprehend 
him  without  warrant  and  take  him  before 
a  magistrate  who,  by  article  247,  was  au- 
thorized to  order  him  to  be  conveyed  on 
board  tot  the  purpose  of  proceeding  on  the 
Toyage. 

The  provision  for  Imprisonment  for  deser- 
tion seems  to  have  been  repealed  by  the 
merchants*  seamen  (payment  of  wages  and 
rating)  act  of  1880;  but  the  tenth  section  of 
that  act  retained  the  provision  authorizing 
the  master  to  call  upon  the  police  officers  or 
constables  to  convey  deserting  seamen  on 
board  their  vessels. 

This  act,  however,  appears  to  have  been 
found  too  lenient,  since,  in  1894,  the  whole 
subject  was  reconsidered  and  covered  in  the 
new  merchants'  shipping  act  (57  &  58  Vict 
c.  60),  of  748  sections,  section  221  of  which 
provides,  not  only  for  the  forfeiture  of  wa- 
ges in  case  of  desertion,  but  for  imprison- 
ment with  or  without  hard  labor,  except  in 
cases  arising  in  the  United  Kingdom.  The 
provision  for  the  arrest  of  the  deserting  sea- 
man, and  his  conveyance  on  board  the  ship. 
Is,  however,  retained  both  within  and  with- 
out the  Itingdom.  Sections  222,  223.  This 
is  believed  to  be  the  latest  legislation  on  the 
subject  in  England. 
^  The  earliest  American  legislation  which 
^  we  have  been  able*  to  find  is  an  act  of  the 
colonial  general  court  of  Massachusetts, 
passed  about  1668,  wherein  it  was  enacted 
that  any  mariner  who  departs  and  leaves  a 
voyage  upon  which  he  has  entered  shall  for- 
feit all  his  wages,  and  shall  be  further  pun- 
ished by  imprisonment  or  otherwise,  as  the 
case  may  be  circumstanced;  and  if  he  shall 
have  received  any  considerable  part  of  his 
wages,  and  shall  run  away,  he  shall  be  pur- 
sued as  a  disobedient  runaway  servant  Col. 
Laws  Mass.  (Ed.  1880)  251,  256. 

The  provision  of  Rev.  St  §  4598,  under 
which  these  proceedings  were  taken,  was 
first  enacted  by  congrress  In  1790.  1  Stat 
131,  f  7.  This  act  provided  for  the  appre- 
hension of  deserters  and  their  delivery  on 
board  the  vessel,  but  apparently  made  no 
provision  for  imprisonment  as  a  punishment 
for  desertion;  but  by  the  shipping  commis- 
sioners' act  of  1872  (17  Stat  243,  S  51),  now 
incorporated  into  the  Revised  Statutes  as 
section  4596,  the  court  is  authorized  to  add 
to  forfeiture  of  wages  for  desertion  impris- 
onment for  a  period  of  not  more  than  three 
months,  and  for  absence  without  leave  Im- 
prisonment for  not  more  than  one  month. 
In  this  act  and  the  amendments  thereto  very 
careful  provisions  are  made  for  the  protec- 
tion of  seamen  against  the  frauds  and  cruel- 
ty of  masters,  the  devices  of  boarding-house 
keepers,  and,  as  far  as  possible,  against  the 
consequences  of  their  own  ignorance  and 
improvidence.  At  the  same  time  discipline 
is  more  stringently  enforced  by  additional 
punishments  for  desertion,  absence  without 
leave,  disobedience.  Insubordination,  and 
barratry.  Indeed,  seamen  are  treated  by 
congress,  as  well  as  by  the  parliament  of 


Great  Britain,  as  deilclent  in  that  full  and 
intelligent  responsibility  for  their  acts  which 
is  accredited  to  ordinary  adults,  and  as  need- 
ing the  protection  of  the  law  in  the  same 
sense  in  which  minors  and  wards  are  entitled 
to  the  protection  of  their  parents  and  guard- 
ians. "Quemadmodum  pater  in  Alios,  mx^- 
ister  in  discipulos,  dominus  in  servos  vel 
famlllares."  The  ancient  characterization  of 
seamen  as  "wards  of  admiralty"  is  even 
more  accurate  now  than  it  was  formerly. 

In  the  face  of  this  legislation  upon  the  sub- 
ject of  desertion  and  absence  without  leavcoo 
which  was  in  force  In  this  country* for  more? 
than  60  years  before  the  thirteenth  amend- 
ment was  adopted,  and  similar  legislation 
abroad  from  time  immemorial,  it  cannot  be 
open  to  doubt  that  the  provision  against  in- 
voluntary servitude  was  never  intended  to 
apply  to  their  contracts. 

The  Judgment  of  the  court  below  is,  there- 
fore, affirmed. 

Mr.  Justice  GRAY  was  not  present  at  the 
argument,  and  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  HARLAN,  dissenting. 

The  appellants  shipped  on  the  American 
barkentlne  Arago,  having  previously  signed 
articles  whereby  they  imdeilook  to  perform 
the  duties  of  seamen  during  a  voyage  of  that 
vessel  from  San  Francisco  (quoting  from  the 
record)  "to  Knappton,  state  of  Washington, 
and  thence  to  Valparaiso,  and  thence  to  such 
other  foreign  ports  as  the  master  may  direct, 
and  return  to  a  port  of  discharge  in  the  Unit- 
ed States."  The  vessel  was  engaged  in  a 
purely  private  business. 

As  stated  in  the  opinion  of  the  courts  the 
appellants  left  the  vessel  at  Astoria,  Or.,  with- 
out the  consent  of  the  master,  liaving  become 
dissatisfied  with  their  employment  The 
grounds  of  such  dlssatisflactlon  are  not  stated. 

Upon  tlie  application  of  the  master,  a  Jus- 
tice of  the  peace  at  Astoria,  Or.,  proceeding 
under  sections  4596  to  4599  of  the  Revised 
Statutes  of  the  United  States,  Issued  a  war- 
rant for  the  arrest  of  the  appellants.  They 
were  seized,  somewhat  as  runaway  slaves 
were  In  the  days  of  slavery,  and  committed 
to  JaJl  without  ball,  "imtll  the  Arago  was 
ready  for  sea.'*  After  remaining  in  Jail 
some  16  days,  they  were  taken  by  the  mar- 
shal and  placed  on  board  the  Arago  against 
their  will.  While  on  board  they  refused  to 
"turn  to,'*  or  to  work,  in  obedience  to  the 
orders  of  the  master.  Upon  the  arrival  of 
the  barkentlne  at  San  Francisco,  they  were 
arrested  for  having  refused  to  work  on  the 
vessel,  and  committed  for  trial  upon  that 
charge. 

If  the  placing  of  the  appellants  on  board  the 
Arago  at  Astoria  against  their  will  was  il- 
legal, then  their  refusal  to  work  while  thus 
forcibly  held  on  the  vessel  could  not  be  a 
criminal  offense,  and  their  detention  and- sub- » 
sequent^arrest  for  refusing  to  work  while  the  ^ 
vessel  was  going  from  Astoria  to  San  Vraxi- 
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CISCO  were  without  authority  of  law.  Hie 
question,  therefore,  is  whether  the  appeUants, 
having  left  the  vessel  at  Astoria,  no  matter 
for  what  cause,  could  lawfully  be  requhred. 
against  their  will,  to  return  to  it,  and  to  ren- 
der personal  services  for  the  master. 

The  government  Justifies  the  proceedings 
taken  against  the  appellants  at  Astoria  by 
sections  4500,  4506,  and  4500  of  the  Revised 
Statutes  of  the  United  States. 

By  section  4506  it  is  provided:  "Sec.  450G. 
Whenever  any  seaman  who  has  been  lawful- 
ly eng.aged,  or  any  apprentice  to  the  sea  serv- 
ice, commits  any  of  the  following  offenses,  he 
shall  be  punishable  as  follows:  First.  For 
desertion,  by  imprisonment  for  not  more  than 
three  months,  and  by  forfeiture  of  all  or  any 
part  of  the  clothes  or  effects  he  leaves  on 
board,  and  of  all  or  any  part  of  the  wages 
or  emoluments  which  he  has  then  earned. 
Second.  For  neglecting  and  refusing,  without 
reaaonable  cause,  to  Join  his  vessel,  or  to  pro- 
ceed to  sea  in  his  vessel,  or  for  absence  with- 
out leave  at  any  time  within  twenty-four 
bours  of  the  vessel  sailing  from  any  port, 
either  at  tb«  commencement  or  during  the 
progress  of  any  voyage;  or  for  absence  at 
any  time  without  leaver  and  without  suffl- 
dent  reason,  from  his  vessel,  or  from  his 
doty,  not  amounting  to  desertion,  or  not  treat- 
ed as  Bocb  by  the  master;  l^  imprisonment 
tot  not  more  than  one  month,  and  also,  at  the 
diacretion  of  the  court,  by  forfeiture  of  his 
wages,  of  not  more  than  two  days'  pay,  and, 
for  every  twenty-four  hours  of  absence,  ei- 
ther a  sum  not  exceeding  six  days' pay,  or  any 
expenses  which  have  been  properly  Incurred 
in  hiring  a  substitute.  Thhrd.  For  quitting 
the  vessel  without  leave  after  her  arrival  at 
her  port  of  delivery,  and  before  she  is  placed 
In  security,  by  forfeiture  out  of  his  wages 
of  not  more  than  one  month's  pay.  Fourth. 
For  wilful  disobedience  to  any  lawful  com* 
mand,  by  imprisonment  for  not  more  than 
two  months,  and  also,  at  the  discretion  of  the 
court,  by  forfeiture  out  of  his  wages  of  not 
more  than  four  days*  pay.*  Fifth.  For  con- 
tinued wilful  disobedience  to  lawful  com- 
mands, or  continued  wilful  neglect  of  duty, 
by  •  Imprisonment  for  not  more  than  six 
months,  and  also,  at  the  discretion  of  the 
court,  by  forfeiture,  for  every  twenty-four 
hours'  continuance  of  such  disobedience  or 
neglect,  of  either  a  sum  not  more  than  twelve 
days'  pay,  or  sufficient  to  defray  any  expenses 
which  have  been  properly  incurred  in  hiring 
a  substitute.  Sixth.  For  assaulting  any  mas- 
ter or  mate,  by  Imprisonment  for  not  more 
than  two  years.  Seventh.  For  combining 
with  any  others  of  the  crew  to  disobey  lawful 
C(»nmand8,  or  to  neglect  duty,  or  to  impede 
navigation  of  the  vessel,  or  the  progress  of 
the  voyage,  by  imprisonment  for  not  more 
than  twelve  months.    •    •    ♦" 

These  provisions  are  brought  forward  from 
Uis  act  of  June  7,  1872,  c.  322,  f  51  (17  Stat 
273). 

Section  4598  provides:  ""Sec.  4596.  If  any 
who  shall  have  signed  a  contract  to 


perform  a  voyage  shall,  at  any  port  or  place, 
desert,  or  shall  absent  himself  from  such  ves- 
sel, without  leave  of  the  master,  or  officer 
commanding  in  the  absence  of  the  master.  It 
shall  be  lawful  for  any  Justice  of  the  peace 
within  the  United  States,  upon  the  complaint 
of  the  master,  to  Issue  his  warrant  to  appre- 
hend such  deserter,  and  bring  him  before  such 
justice;  and  if  it  then  appears  that  he  has 
signed  a  contract  within  the  intent  and  mean- 
ing of  this  title,  and  that  the  voyage  agreed 
for  Is  not  finished,  or  altered,  or  the  contract 
otherwise  dissolved,  and  that  such  seaman 
has  deserted  the  vessel,  or  absented  himself 
without  leave,  the  Justice  shall  commit  him 
to  the  house  of  correction  or  common  Jail  of 
the  city,  town  or  place,  to  remain  there  until 
the  vessel  shall  be  ready  to  proceed  on  her 
voyage,  or  till  the  master  shall  require  his  dis- 
charge, and  then  to  be  delivered  to  the  mas- 
ter, he  paying  all  the  cost  of  such  commit- 
ment, and  deducting  the  same  out  of  the 
wages  due  to  such  seaman." 

This  section  is  the  same  as  section  7,  a  28, 
of  the  act  of  July  20.  1890  (1  Stat  134). 

By  section  4599~which  Is  substantially  the 
same  as  section  53  of  the  above  act  of  June 
7,  1872-it  Is  provided:  "Sec.  4509.  When- 
ever, either  at  the  commencement  of  or  dur*^ 
ing  any  voyage,  any  seaman  or  apprentices 
neglects  or^refuses  to  Join,  or  deserts  from? 
or  refuses  to  proceed  to  sea  in,  any  vessel 
In  which  he  is  duly  engaged  to  serve,  or  is 
found  otherwise  absenting  himself  therefrom 
without  leave,  the  master  or  any  mate,  or  the 
owner  or  consignee,  or  shipping  commission- 
er, may,  in  any  place  in  the  United  States, 
with  or  without  the  assistance  of  the  local 
public  officers  or  constables,  who  are  hereby 
directed  to  give  their  assistance  If  required, 
and  also  at  any  place  out  of  the  United 
States,  If  and  so  fSr  as  the  laws  In  force  at 
such  place  will  permit  apprehend  him  with- 
out first  procuring  a  warrant;  and  may 
thereupon,  in  any  case,  and  shall  in  case 
he  so  requires  and  it  Is  practicable,  convey 
him  before  any  court  of  Justice  or  magis- 
trate of  any  state,  city,  town,  or  county, 
within  the  United  States,  authorized  to  take 
cognizance  of  offenses  of  like  degree  and 
kind,  to  be  dealt  with  according  to  the  pro- 
visions of  law  governing  such  cases;  and 
may,  for  the  purpose  of  conveying  him  be- 
fore such  court  or  magistrate,  detain  him  in 
custody  for  a  period  not  exceeding  twenty- 
four  hours,  or  may,  if  he  does  not  so  require, 
or  if  there  is  no  such  court  at  or  near  the 
place,  at  once  convey  him  on  board.  If  such 
apprehension  appears  to  the  court  or  magis- 
trate before  whom  the  case  is  brought  to 
have  been  made  on  improper  or  on  insuffi- 
cient grounds,  the  master,  mate,  consignee, 
or  shipping  commissioner  who  makes  the 
same,  or  causes  the  same  to  be  made,  shall 
be  liable  to  a  penalty  of  not  more  than  one 
hundred  dollars;  but  such  penalty.  If  In- 
flicted, shall  be  a  bar  to  any  acttoir  tqrltJaf 
imprisonment"  igitized  by  VjOOy  IL 

The  decision  Just  made  proceeds  upon  to» 
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troad  rr^nnd  that  one  wbo  Tolttntarfly  ea- 
ga^es  to  serve  npon  a  prlyate  yessel  In  the 
caiMLdty  of  a  seaman  for  a  clren  term,  but 
who,  without  the  consent  of  the  master, 
leaves  the  vessel  when  In  port  before  the 
stipulated  term  Is  ended,  and  refuses  to  re> 
turn  to  it,  may  be  arrested  and  held  In  cus- 
tody until  the  vessel  Is  ready  to  proceed  on 
Its  voyage,  and  then  delivered  against  his 
will,  and  if  need  be  by  actual  force,  on  the 
vessel  to  the  master. 

The  thirteenth  amendment  of  the  constitu* 

tlon  of  the  United  States  dechires  that  "ne!- 

^ther  slavery  nor  involuntary  servitude,  ez- 

ecept  as  a  punishment  for  crime,   whereof 

?the  party  •shall  have  been  duly  convicted, 

shall  exist  within  the  United  States,  or  any 

place  subject  to  their  jurisdiction.** 

Slavery  exists  wherever  the  law  recognizes 
a  right  of  property  in  a  human  being,  but 
slavery  cannot  exist  in  any  form  within  the 
United  States.  The  thirteenth  amendment 
uprooted  slavery  as  it  once  existed  in  this 
country,  and  destroyed  all  of  Its  badges  and 
Incidents.  It  established  freedom  for  all. 
'^y  its  own  unaided  force  and  effect  it 
abolished  slavery  and  established  freedom.** 
The  amendment,  this  court  has  also  said, 
*i8  not  a  mere  prohibition  of  state  laws  es- 
tablishing or  upholding  slavery  or  Involun* 
tary  servitude,  but  an  absolute  declaration 
that  slavery  or  involuntary  servitude  shall 
not  exist  In  any  part  of  the  United  States.** 
GIvfl  Bights  Cases,  100  U.  S.  1,  20,  8  Sup.  Ct 
1& 

Ab  to  Involuntary  servitude,  it  may  exist 
in  the  United  States;  but  It  can  only  exist 
lawfully  as  a  punishment  for  crime  of  which 
the  party  shall  have  been  duly  convicted. 
8u<di  is  the  plain  reading  of  the  constitution. 
A  condition  of  enforced  service,  even  for  a 
limited  period,  in  the  private  business  of  an- 
ether,  is  a  condition  of  involuntary  servitude. 
If  it  be  said  that  government  may  make 
It  a  criminal  offense,  punishable  by  flue  or 
imprisonment,  or  both,  for  any  one  to  vio- 
late his  private  contract  voluntarily  made,  or 
to  refuse  without  sufficient  reason  to  perform 
it,— a  proposition  which  cannot,  I  think,  be 
sustained  at  this  day,  in  this  land  of  free- 
dom,—it  would  by  no  means  follow  that  gov* 
emment  could,  by  force  applied  in  advance 
of  due  conviction  of  some  crime,  compel  a 
freeman  to  render  personal  services  in  re- 
spect of  the  private  business  of  another. 
The  placing  of  a  person,  by  force,  on  a  ves- 
sel about  to  sail,  is  putting  him  in  a  condi- 
tion of  involuntary  servitude,  if  the  purpose 
is  to  compel  him  against  his  will  to  give  his 
personal  services  In  the  private  business  in 
which  that  vessel  Is  engaged.  The  personal 
liberty  of  individuals,  it  has  been  well  said, 
**consi6ts  in  the  power  of  locomotion,  of 
changing  situation,  or  moving  one's  person  to 
whatsoever  place  one's  own  inclination  may 
direct,  without  imprisonment  or  restraint, 
onless  by  due  course  of  law.**  1  BL  Gomm. 
Sp.lM,e.  JL 
7  *Caa  the  decision  of  the  eourt  be  sostalnad 


undw  the  clause  of  the  constltntlen  gran^ 
lag  power  to  congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states?  That  power  cannot  be  exerted  ex- 
cept with  due  regard  to  other  provisions  ef 
the  constitution,  particularly  those  embody- 
ing the  fundamental  guaranties  of  life,  lib- 
erty, and  property.  While  congress  may 
enact  regulations  for  the  conduct  of  com- 
merce with  foreign  nations  and  among  the 
states,  and  may,  perhaps,  prescribe  punish- 
ment for  the  violation  of  such  regulations, 
it  may  not,  in  so  doing,  ignore  other  clauses 
of  the  constituti<m.  For  instance,  a  regula- 
tion of  commerce  cannot  be  sustained  which, 
in  disregard  of  the  express  injunctions  of  the 
constitution,  imposes  a  cruel  and  unusual 
punishment  for  Its  violation,  or  compels  a 
person  to  testify  in  a  criminal  case  against 
himself,  or  authorizes  him  to  be  put  twice 
in  Jeopardy  of  life  or  limb,  or  denies  to  the 
accused  the  privilege  of  being  confronted 
with  the  witnesses  against  him,  or  of  being 
Informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him.  And  it  is  equally 
clear  that  no  regulation  of  commerce  estab- 
lished by  congress  can  stand  if  its  necessary 
operation  be  either  to  establish  slavery  or 
to  create  a  condition  of  Involuntary  servitude 
forbidden  by  the  constitution. 

It  is  said  that  the  statute  in  question  la 
sanctioned  by  long  usage  among  the  na- 
tions of  the  earth,  as  well  as  by  the  abov* 
act  of  July  20,  1700. 

In  considering  the  antiquity  ef  regulatl(»ia 
that  restrain  the  personal  freedom  of  seamen, 
the  court  refers  to  the  laws  of  the  ancient 
Bhodians,  which  are  supposed  to  have  ante- 
dated the  Christian  era.  But  those  laws, 
whatever  they  may  have  been,  were  enacted 
at  a  time  when  no  account  was  taken  of  a 
man  as  man,  when  human  life  and  human 
liberty  were  regarded  as  of  little  value,  and 
when  the  powers  of  government  were  em- 
ployed to  gratify  the  ambition  and  the  pleas- 
ures of  despotic  rulers  rather  than  promote 
the  welfare  of  the  people. 

Attention  has  been  called  by  the  court  to 
the  laws  enacted  by  the  towns  of  the  Hanse- 
atic  League  800  years  ago,  by  one  of  which 
a  seaman  who  went  ashore  without  leave 
could,  in  certain  contingencies,  be  kept  in  a 
prison  ••upon  bread*and  water  for  one  year,"? 
and  by  another  of  which  an  officer  or  seaman 
who  quit  his  ship  and  concealed  himself  could 
be  apprehended  and  •'stigmatized  in  the  ^ace 
with  the  first  letter  of  the  name  of  the  town 
to  which  he  belongs.**  Why  the  reference  to 
these  enactments  of  ancient  times,  enforced 
by  or  under  governments  possessing  arbitrary 
power  inconsistent  with  a  state  of  fkeedom? 
Does  any  one  suppose  that  a  regnlation  of 
commerce  authorizing  seamen  who  quit  their 
ship,  without  leave,  to  be  Imprisoned  ••upon 
bread  and  water  for  one  year,"  or  which  re- 
quired thMU  to  be  ••stigmatized  in  the  face^* 
with  the  letter  of  the  town  or  state  to  whid^ 
they  belonged,  would  now  receive  the  BSAfl^lp 
tioB  of  My  court  in  the  United  SUteal         y^ 
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Reference  bae  also  been  made  to  an  act  of 
the  colonial  general  court  of  Massachusetts, 
passed  In  1647,  dedarUig  that  a  seaman  who 
left  his  vessel  before  Its  voyage  was  ended 
might  be  ''pursued  as  a  runaway  seryant,** 
But  the  act  referred  to  was  passed  when 
slavery  was  tolerated  In  Massachusetts,  with 
the  assent  of  the  government  of  Great  Brit- 
ain. It  antedated  the  famous  declaration  of 
.rights,  promulgated  In  1780,  In  which  Massa- 
chusetts declared,  among  other  things,  that 
''aJl  men  are  born  free  and  equal,  and  have 
certain  natural,  essential,  and  unalienable 
ri gilts,  among  which  may  be  reckoned  the 
right  of  enjoying  and  defending  their  lives 
and  liberties;  that  of  acquiring,  possessing, 
and  protecting  property;  in  fine,  that  of  seelt- 
iug  and  obtaining  their  safety  and  liappiness." 
The  effect  of  that  declaration  was  well  U- 
histrated  In  Parsons  v.  Track,  7  Gray,  473. 
That  case  involved  the  validity  of  a  contract 
made  in  a  foreign  country  in  1840  by  an 
adult  lnha])itant  thereof  with  a  citizen  of  the 
United  States,  "to  serve  him,  his  executors  and 
assigns,"  for  the  term  of  five  years,  "during 
all  of  which  term  the  said  servant  her  said 
master,  his  executors  or  assigns,  faithfully 
shall  serve,  and  that  honestly  and  obediently 
in.  all  things,  as  a  good  and  dutiful  servant 
ought  to  do."  It  was  sought  to  enforce  this 
\»antract  In  Massachusetts.  After  carefully 
^•xamining  the  provisions  of  the  contract,  the 
.  '-'ourt  said:  "As  to  the  nature,  then,  of  the 
^  service  to  be  performed,  the  place  where  and 
•  the  per8oa*to  whom  It  is  to  be  rendered,  and 
the  compensatidi  to  be  paid,  the  contract  is 
uncertain  and  indeflnite,— indefinite  and  un- 
certain, not  from  any  infirmity  in  the  lan- 
guage of  the  parties,  but  in  its  substance  and 
intent  It  la,  in  substance  and  effect,  a  con- 
tract for  servitude,  with  no  limitation  but  that 
of  time;  leaving  the  master  to  determine 
what  the  service  should  be,  and  the  place 
where  and  the  person  to  whom  it  should  be 
rendered.  Such  a  contract,  it  is  scarcely 
noce«sary  to  say,  is  against  the  policy  of  our 
instirutions  and  laws.  If  such  a  sale  of  serv- 
ice cwmld  be  lawfully  made  for  five  years,  dt 
might,  from  the  same  reasons,  for  ten,  and 
so  for  the  term  of  one's  life.  The  door  would 
thus  be  opened  for  a  species  of  servitude  in- 
consistent with  the  first  and  fundamental  ar- 
ticle of  our  declaration  of  rights,  which,  pro- 
prio  vigore,  not  only  abolished  every  vestige 
of  slavery  then  existing  in  the  commonwealth, 
but  rendered  every  form  of  it  thereafter  legal- 
ly impossible.  That  article  has  always  been 
regarded,  not  simply  as  the  declaration  of  an 
abstract  principle,  but  as  having  the  active 
force  and  conclusive  authority  of  law."  Ob- 
serving that  one  who  voluntarily  subjected 
himself  to  the  laws  of  the  state  must  find  in 
them  the  rule  of  restraint  as  well  as  the  rule 
of  action,  the  court  proceeded:  "Under  this 
contract  the  plaintiff  had  no  claim  for  the 
labor  of  the  servant  for  the  term  of  five  years, 
or  for  any  term  whatever.  She  was  under 
DO  legal  obligation  to  remain  fai  his  service. 
Th&^  was  no  time  during  whidi  bar  service 


was  due  to  the  plaintiff,  and  during  which 
she  was  kept  from  such  service  by  the  acts  ef 
the  defendants.*' 

It  may  be  here  remarked  that  the  shipping 
articles  signed  by  the  appellants  left  the  term 
of  th^r  service  uncertain,  and  placed  no  re- 
striction whatever  upon  the  route  of  the  ves- 
sel  after  it  left  Valparaiso,  except  that  it 
should  ultimately  return  to  some  port  in  the 
United  States. 

Under  the  contract  of  service  It  was  at  the 
volition  of  the  master  to  entail  service  upon 
these  appellants  for  an  Uidefiulte  period.  So 
far  as  the  record  discloses.  It  was  an  accident 
that  the  vessel  came  back  to  San  Francisco 
when  It  did.  By  the  shipping  articles,  the  ap- 
pellants could  not  quit  the  vessel  until  It  re- 9 
turned  to  a  port  of  the*UnIted  States,  and  such* 
return  depended  absolutely  uiwn  the  will  of 
the  master.  He  had  only  to  land  at  foreign 
ports,  and  keep  the  vessel  away  from  the 
United  States,  In  order  to  prevent  the  appel- 
lants from  leaving  his  service. 

Nor,  I  submit,  is  any  light  thrown  upon  the 
present  question  by  the  history  of  legislation 
in  Great  Britain  about  seamen.  The  powers 
of  the  British  parliament  furnish  no  test  for 
the  powers  that  may  be  exercised  by  the  con- 
gress of  the  United  States.  Referring  to  the 
difficulties  confronting  the  convention  of  1787, 
whidi  framed  the  present  constitution  of  the 
United  States,  and  to  the  profound  differences 
between  the  Instrument  framed  by  it  and 
what  is  called  the  "British  CJonstitution,"  Mr. 
Bryce,  an  English  writer  of  high  authority, 
says  in  his  admicable  work  on  the  American 
Ck)mmon wealth:  "The  British  parliament 
had  always  been,  was  then,  and  remains  now, 
a  sovereign  and  constituent  assembly.  It  can 
make  and  unmake  any  and  every  law,  change 
the  form  of  government  or  the  succession  to 
the  crown,  interfere  with  the  course  of  jna- 
tice,  extinguish  the  most  sacred  private  rights 
of  the  citizen.  Between  it  and  the  people  at 
large  there  is  no  legal  distinction,  because  the 
whole  ploiltude  of  the  people's  rights  and 
powers  resides  in  it,  just  as  if  the  whole  nation 
were  present  within  the  chamber  where  it  sits. 
In  point  of  le^al  theory  it  is  the  nation,  being 
the  historical  successor  of  the  folk  mote  of 
our  Teutonic  forefathers.  Both  practically 
and  legally,  it  is  to-day  the  only  and  the  auffi- 
cient  depository  of  the  authority  of  the  na- 
tion, and  is,  therefore,  within  the  sphere  of 
law,  irresponsible  and  omnipotent**  Volume 
1,  p.  35.  No  such  powers  have  been  given  to 
or  can  be  exercised  by  any  legislative  body 
organized  under  the  American  system.  Abso- 
lute, arbitrary  power  exists  nowhere  in  this 
free  land.  The  authority  for  the  exercise  of 
power  by  the  congress  of  the  United  States 
must  be  found  in  the  constitution.  Whatever 
It  does  in  excess  of  the  powers  granted  to  It, 
or  in  violation  of  the  injunctions  of  the  su- 
preme law  of  the  land,  Is  a  nullity,  and  may 
be  so  treated  by  every  person.  It  would 
seem,  therefbre^  evid^t  that  no  aid  In  the 
present  diacusslon  can  be  derived  fMm  the 
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A  legislation    of    Great    Britain    touching    the 
?  rights,  duties,  and* responsibilities  of  seamen 
employed  en  British  Teasels.    If  the  parlia- 
ment of  Great  Britain,  her  Britannic  majesty 
assenting,  should  establish  slavery  or  inyol- 
untary  servitude  in  England,  the  courts  there 
would  not  question  its  authority  to  do  so,  and 
would  have  no  alternative  except  to  sustain 
legislation  of  that  character.    A  very  short  act 
of  parliament  wouJd  suffice  to  destroy  all  the 
guaranties  of  life,  liberty,  and  proi>erty  now 
enjoyed  by  Englishmen.     "What,"  Mr.  Biyce 
says,   "are  called  in   England   *coustitutional 
statutes,'  such  as  Magna  Charta,  the  Bill  of 
Rights,  the  Act  of  SeUlement,   the  Acts  of 
Union  with  Scotland  and  Ireland,  are  merely 
ordinary  laws,  which  could  be  repealed  by 
parliament  at  any    moment    in    exactly  the 
same  way  as  It  can  repeal  a  highway  act  or 
lower  the  duty  on  tobacco."     Parliament,  he 
further  says,  "can  abolish,  when  It  pleases, 
any  institution  of  the  coimtry,  the  crown,  the 
house  of  lords,  the  Established  Church,  the 
house  of  commons,  parliament  itself."    Vol- 
ume 1,  p.  237.     In  this  country,  the  will  of 
the  people,  as  expressed  in  the  fundamental 
law,  must  be  the  will  of  courts  and  legisla- 
tures.    No  court  is  bound  to  enforce,  nor  is 
any  one  legally  bound  to  obey,  an  act  of  con- 
gress inconsistent  with  the  constitution;    If 
the  thitteenth  amendment  forbids  such  legis- 
lation in  reference  to  seamen  as  is  now  under 
consideration,  that  is  an  end  of  the  matter, 
and  It  la  of  no  consequence  whatever  that  gov- 
ernment in  other  countries  may,  by  the  appli- 
cation of  force,  or  by  the  Infliction  of  fines 
and  imprisonment,  compel  seamen  to  continue 
in  the  personal  service  of  those  whom  they 
may  have  agreed  to  serve  in  private  business. 
Is  the  existing  statute  to  be  sustained  be- 
cause its  essential  provisions  were  embodied 
In  the  act  of  1790?    I  think  not,  and  for  the 
reason,  if  there  were  no  other,  that  the  thir- 
teenth amendment  imposes  restrictions  upon 
the   powers  of  congress  that  did  not  exist 
when    that   act    was   passed.    The   supreme 
law  of  the  land  now  declares  that  involun- 
tary servitude,  except  as  a  punishment  for 
crime,  of  which  the  party  shall  have  been 
duly  convicted,  shall  not  exist  anywhere  with- 
in the  United  States. 
§     The  only  exceptions  to  the  general  princl- 
«  pies  I  have  referred*  to,  so  far  as  they  relate 
to  private  business,  arise  out  of  statutes  re- 
specting apprentices  of  tender  years.     But 
statutes  relating  to  that  class  rest  largely 
upon  the  idea  that  a  minor  is  incapable  of 
having  an  absolute  will  of  his  own  before 
reaching  majority.     The   Infant   apprentice, 
having  no  will  In  the  matter,  is  to  be  cared 
for  and  protected   in  such   way  as,  in  the 
judgment  of  the  state,  will  best  subserve  the 
Interests  both  of  himself  and  of  the  public. 
An  apprentice  serving  his  master  pursuant 
to  terms  permitted  by  the  law  cannot.  In  any 
proper  sense,  be  said  to  be  in  a  condition 
of  Involuntary  servitude.    Upon  arriving  at 
his  majority,  the  infant  apprentice  may  re- 


extends  beyond  that  period.  1  Pars.  Cont 
50.  The  word  'Involuntary"  refers,  prima- 
rily, to  persons  entitled,  in  virtue  of  theii' 
age,  to  act  upon  their  Independent  judgment 
when  disposing  of  their  time  and  labor. 
Will  any  one  say  that  a  person  who  has 
reached  his  majority,  and  who  had  volun- 
tarily agreed,  for  a  valuable  consideration, 
to  serve  another  as  an  apprentice  for  an  in- 
definite period,  or  even  for  a  given  number 
of  years,  can  be  compelled,  against  his  will, 
to  remain  in  the  service  of  the  master? 

It  is  said  that  the  grounds  upon  which  the 
legislation  in  question  rests  are  the  same  as 
those  existing  in  the  cases  of  soldiers  and 
sailors.  Not  so.  The  army  and  navy  of 
the  United  States  are  engaged  In  the  per- 
formance of  public,  not  private,  duties. 
Service  in  the  army  or  navy  of  one's  country 
according  to  the  terms  of  enlistment  never 
Implies  slavery  or  Involuntary  servitude, 
even  where  the  soldier  or  sailor  is  required 
against  his  will  to  respect  the  terms  upon 
which  he  voluntarily  engaged  to  serve  the 
public.  Involuntary  service  rendered  for 
the  public,  pursuant  as  well  to  the  require- 
ments of  a  statute  as  to  a  previous  voluntary 
engagement,  is  not,  in  any  legal  sense,  either 
slavery  or  Involuntary  servitude. 

The  further  suggestion  Is  made  that  sea- 
men have  always  been  treated,  by  legisla- 
tion in  this  country  and  in  England,  as  If 
they  needed  the  protection  of  the  law.  In  the 
same  sense  that  minors  and  wards  need  the 
protection  of  parents  and  guardians,  and 
hence  have  been  often  described  as  "wards  S 
of  admiralty."  •  Some  writers  say  that  sea-? 
men  are  in  need  of  the  protection  of  the 
courts,  "because  peculiarly  exposed  to  the 
wiles  of  sharpers»  and  unable  to  take  care 
of  themselves."  1  Pars.  Shipp.  &  Adm.  82. 
Mr.  Justice  Story  in  Harden  ▼.  Gordon,  2 
Mason,  541,  565,  Fed.  Gas.  No.  6,047,  said 
that  "every  court  should  watch  with  Jeal- 
ousy any  encroachment  upon  the  rights  of 
seamen,  because  they  are  unprotected  and 
need  counsel,  because  they  are  thoughtless 
and  require  hidulgence,  because  they  are 
credulous  and  complying,  and  are  easily 
overreached."  Mr.  Justice  Thompson,  in 
The  Cadmus  r.  Matthews,  2  Paine,  229,  240, 
Fed.  Gas.  No.  2,282,  said:  "In  considering 
the  obligation  of  seamen,  arising  out  of  their 
contract  in  shipping  articles,  according  to 
the  formula  in  common  use,  due  weight 
ought  to  be  given  to  the  character  and  situa- 
tion of  this  class  of  men.  Generally  Igno- 
rant and  Improvident,  and  probably  very 
often  signing  the  shipping  articles  without 
knowing  what  they  contain,  it  is  the  duty  of 
the  court  to  watch  over  and  protect  their 
rights,  and  apply  very  liberal  and  equitable 
considerations  to  the  enforcement  of  their 
contracts." 

In  view  of  these  principles,  I  am  unable 
to  understand  how  the  necessity  for  the  pro- 
tection of  seamen  against  those  who  take 
advantage  of  them  can  be  made  the  basis  f  f|  p 
Ipcrlslntion    oomppllinj?    tliem.    acrnlnst    thejr 
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wlll»  and  by  force,  to  render  personal  senr- 
ice  for  others  engaged  In  private  business. 
Their  supposed  helpless  condition  Is  thus 
made  the  excuse  for  imposing  upon  them 
burdens  that  could  not  be  imposed  upon  oth- 
er classes  without  depriying  them  of  rights 
tliat  Inhere  in  personal  freedom.  The  con- 
stitution furnishes  no  authority  for  any  such 
distinction  between  classes  of  persons  in  this 
country.  If,  prior  to  the  adoption  of  the 
thirteenth  amendment,  the  arrest  of  a  sea- 
man, and  his  forcible  return,  under  any  cir- 
cumstances, to  the  vessel  on  which  he  had 
engaged  to  serve,  could  have  been  author- 
ized by  an  act  of  congress,  such  deprivation 
of  the  liberty  of  a  freeman  cannot  be  Justi- 
fied under  the  constitution  as  it  now  is.  To 
give  any  other  construction  to  the  constitu- 
tion is  to  say  that  it  is  not  made  for  all,  and 
that  all  men  in  this  land  are  not  free  and 
equal  before  the  law,  but  that  one  class  may 
o  be  so  far  subjected  to  involuntary  servitude 
S?  as  to  be  compelled  by  force  to  render  per- 
sonal services  in  a  purely  private  business, 
with  which  the  public  has  no  concern  what- 
ever. 

The  court  holds  that,  within  the  meaning 
of  the  constitution,  the  word  "involuntary" 
does  not  attach  to  the  word  "servitude"  con- 
tinuously, and  maliLe  illegal  a  service  which 
was  voluntary  at  the  outset,  but  became  in- 
voluntary before  the  agreed  term  of  service 
was  ended;  consequently,  "an  individual 
may,  for  a  valuable  consideration,  contract 
for  the  surrender  of  his  personal  liberty  for 
a  definite  time  and  for  a  recognized  purpose, 
and  subordinate  his  going  and  coming  to  the 
will  of  another  during  the  continuance  of 
the  contract,— not  that  all  such  contracts 
would  be  lawful,  but  that  a  servitude  which 
was  Itnowingly  and  willingly  entered  into 
could  not  be  termed  involuntary.  Thus," 
the  court  proceeds,  "if  one  should  agree  for 
a  yearly  wage,  to  serve  another  in  a  par- 
ticular capacity  during  his  life,  and  never 
to  leave  his  estate  without  his  consent,  the 
contract  might  be  void  upon  grounds  of 
public  policy,  but  the  servitude  could  not  be 
properly  termed  involuntary.  Such  agree- 
ments for  a  limited  personal  servitude  at  one 
time  were  very  common  In  England,  and  by 
statute  of  June  17,  1823  (4  Geo.  IV.  c.  M),  it 
was  enacted  that  if  any  servant  in  husband- 
ry, or  any  artificer,  calico  printer,  hands- 
craftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  laborer  or  other  person, 
should  contract  to  serve  another  for  a  defi- 
nite time,  and  should  desert  such  service 
during  the  term  of  the  contract,  he  was 
made  liable  to  a  criminal  punishment.  The 
breach  of  a  contract  for  a  personal  service  has 
not,  however,  been  recognized  In  this  coun- 
try as  involving  a  liability  to  criminal  pun- 
ishment, except  in  the  cases  of  soldiers,  sail- 
ors, and  apprentices,  and  possibly  some  oth- 
ers; nor  would  public  opinion  tolerate  a  stat- 
ute to  that  effect" 
It  seems  to  me  that  these  observations  rest 


upon  an  erroneous  view  of  the  constitatloii- 
al  inhibition  upon  Involuntary  servitude. 

Of  the  meaning  and  scope  of  the  constito- 
ticnal  interdict  upon  slavery,  no  one  can  en- 
tertain doubt  A  contract  by  which  one^ 
person  agrees  to  become  the  slave  of  anothero 
•would  not  be  respected  In  any  court,  nor? 
could  it  become  the  foundation  of  any  claim 
or  right  even  if  It  were  entered  into  without 
constraint  being  used  upon  the  person  who 
assumed  to  surrender  his  liberty  and  to  be- 
come the  property  of  another.  But  involun 
tary  servitude,  no  matter  when  it  arises,  it 
it  be  not  the  result  of  punishment  for  crime 
of  which  the  party  has  been  duly  convicted, 
is  as  much  forbidden  by  the  constitution  as 
Is  slavery.  If  that  condition  exists  at  the 
time  the  authority  of  the  law  is  invoked 
to  protect  one  against  being  forcibly  compel- 
led to  render  personal  services  for  another, 
the  court  cannot  refuse  to  act  because  the 
party  seeking  relief  had  voluntarily  agreed 
to  render  such  services  during  a  given  pe- 
riod. The  voluntary  contracts  of  individuals 
for  personal  services  In  private  business  can- 
not Justify  the  existence,  anywhere  or  at 
any  time,  in  this  country,  of  a  condition  of 
involuntary  servitude  not  imposed  as  a  pun- 
ishment for  crime,  any  more  than  contracts 
creating  the  relation  of  master  and  slave  can 
Justify  the  existence  and  recognition  of  a 
state  of  slavery  anywhere,  or  with  respect 
to  any  persons,  within  the  Jurisdiction  of  the 
United  States.  The  condition  of  one  who 
contracts  to  render  personal  services  in  con- 
nection with  the  private  business  of  another 
becomes  a  condition  of  involuntary  servitude 
from  the  moment  he  is  compelled,  against 
his  will,  to  continue  in  such  service.  He 
may  be  liable  in  damages  for  the  nonper- 
formance of  his  agreement,  but  to  require 
him,  against  his  will,  to  continue  in  the  per- 
sonal service  of  his  master,  is  to  place  him 
and  keep  him  in  a  condition  of  Involuntary 
servitude.  It  will  not  do  to  say  that  by  'Im- 
memorial usage"  seamen  could  be  held  in  a 
condition  of  involuntary  servitude,  without 
having  been  convicted  of  crime.  The  people 
of  the  United  States,  by  an  amendment  of 
their  fundamental  law,  have  solemnly  de- 
creed that,  "except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been 
duly  convicted,"  involuntary  servitude  shall 
not  exist  in  any  form  in  this  country.  The 
adding  another  exception  by  interpretation 
simply,  and  without  amending  the  constitu- 
tion, is,  I  submit  Judicial  legislation.  It  Is  a 
very  serious  matter  when  a  Judicial  tribunal,,, 
by  the  construction  of  an  act  of  congress,  g 
defeats  the  expressed  will  of  the*legislative* 
branch  of  the  government  It  is  a  still  more 
serious  matter  when  the  clear  reading  of  a 
constitutional  provision  relating  to  the  lib- 
erty of  man  is  departed  from  in  deference 
to  what  is  called  "usage,"  which  has  ex- 
isted, for  the  most  part,  under  monarchical 
and  despotic  governments. 

In  considering  this  case  it  ^roiUvdu^it^ 
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look  at  the  cozusequences  of  any  declBlon  that 
may  be  rendered.  We  cannot  ayold  this  du- 
ty by  saying  that  It  will  be  time  enough  to 
consider  supposed  cases  when  they  arise. 
When  such  supposed  cases  do  arise,  those 
who  seek  Judicial  support  for  extraordinary 
remedies  that  encroach  upon  the  liberty  of 
freemen  will,  of  course,  refer  to  the  princi- 
ples announced  in  previous  adjudications, 
and  demand  their  application  to  the  particu- 
lar case  in  hand. 

It  is,  therefore,  entirely  appropriate  to  in- 
quire as  to  the  necessary  results  of  the  sanc- 
tion given  by  this  court  to  the  statute  here 
in  question.  If  congress,  under  its  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,  can  authorize  the 
arrest  of  a  seaman  who  engaged  to  serve 
upon  a  private  vessel,  and  compel  him  by 
force  to  return  to  the  vessel,  and  remain 
during  the  term  for  which  he  engaged,  a 
similar  rule  may  be  prescribed  as  to  em- 
ployes upon  railroads  and  steamboats  en- 
gaged in  commerce  among  the  states.  Even 
if  it  were  conceded— a  concession  to  be  made 
only  for  argument's  sake— that  it  could  be 
made  a  criminal  offense,  punishable  by  fine 
or  imprisonment,  or  both,  for  such  employes 
to  quit  their  employment  before  the  expira- 
tion of  the  term  for  which  they  agreed  to 
serve.  It  would  not  follow  that  they  could 
be  compelled,  against  their  will  and  In  ad- 
vance of  trial  and  conviction,  to  continue 
in  such  service.  But  the  decision  to-day  log- 
ically leads  to  the  conclusion  that  such  a 
power  exists  in  congress.  Agaln»  as  the 
legislatures  of  the  states  have  all  legislative 
power  not  prohibited  to  them,  while  con- 
gress can  only  exercise  certain  enumerated 
powers  for  accomplishing  specified  objects, 
why  may  not  the  states,  under  the  princi- 
ples this  day  announced,  compel  all  employes 
M  of  railroads  engaged  in  domestic  commerce, 
S  and  all  domestic  servants,  and  all  employes 
*  in  private  establishments,  within"  their  re- 
spective limits,  to  remain  with  their  employ- 
ers during  the  terms  for  which  they  were 
severally  engaged,  under  the  penalty  of  be- 
ing arrested  by  some  sheriff  or  constable, 
and  forcibly  returned  to  the  service  of  their 
employers?  The  mere  statement  of  these 
matters  is  sufficient  to  Indicate  the  scope  of 
the  decision  this  day  rendered. 

The  thirteenth  amendment,  although  tol- 
erating Involuntary  servitude  only  when  im- 
posed as  a  punishment  for  crime,  of  whicli 
the  party  shall  have  been  duly  convicted, 
has  been  construed,  by  the  decision  Just  ren- 
dered, as  if  it  contained  an  additional  clause 
expressly  excepting  from  its  operation  sea- 
men who  engage  to  serve  on  private  vessels. 
Under  this  view  of  the  constitution,  we  may 
now  look  for  advertisements,  not  for  run- 
away servants  as  in  the  days  of  slavery,  but 
for  runaway  seamen.  In  former  days,  over- 
seers could  stand  with  whip  In  hand  over 
slaves,  and  force  them  to  perform  personal 
service  for  their  masters.  While,  with  the 
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assent  of  all,  that  condition  of  things  has 
ceased  to  exist,  we  can  but  be  reminded  of 
the  past,  when  it  is  adjudged  to  be  consist^ 
ent  with  the  law  of  the  land  f<Mr  freemen, 
who  happen  to  be  seamen,  to  be  held  in  cus- 
tody, that  they  may  be  forced  to  go  aboard 
private  vessels,  and  render  personal  services 
against  their  wilL 

In  my  Judgment,  the  holding  of  any  per- 
son in  custody,  whether  in  Jail  or  by  an 
officer  of  the  law,  against  his  will,  for  the 
purpose  of  compelling  him  to  render  personal 
service  to  another  in  a  private  business, 
places  the  person  so  held  in  custody  in  a 
condition  of  involuntary  servitude,  forbid- 
den by  the  constitution  of  the  United  States; 
consequently,  that  the  statute  as  it  now  is, 
and  under  which  the  appellants  were  arrest- 
ed at  Astoria,  and  placed  against  their  will 
on  the  barkentine  Arago,  is  null  and  void, 
and  their  refusal  to  work  on  such  vessel, 
after  being  forcibly  returned  to  it,  could  not 
be  made  a  public  offense,  authorizing  their 
subsequent  arrest  at  San  Francisco. 

I  dissent  from  the  opinion  and  Judgment 
of  the  court 
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GERMANIA  IRON  CO.  et  al.  v.  UNITED 

STATES. 

(February  15,  1897.) 

No.  62. 

Public  Lands— P^tbnts  Issukd  bt  Mistaxb 
— c1.kcbllatiom. 

Upon  the  filing  of  motions  to  review  a  de- 
cision of  the  secretary  of  the  interior  canceling 
a  location  of  land,  an  order  was  made,  as  pro- 
vided by  a  rule  of  the  department,  suspending 
all  action  under  the  decision.  Subsequently 
R.  and  others  applied  to  enter  the  same  land, 
and.  R.'s  application  being  approved,  the  other 
applicants  appealed  to  the  commissioner  of  the 
general  land  office.  In  ignorance  of  such  order 
and  appeals,  a  clerk  in  the  land  department  ap- 
proved R.'8  entry,  and  upon  this  approval  a 
patent  was  issued  to  R.,  the  officials  signing  It 
also  being  ignorant  of  the  conflicting  claims. 
Hdd,  on  a  bill  by  the  United  States,  that  a  de- 
cree canceling  the  patent,  so  as  to  leave  the  de- 
termination of  the  disputed  questions  of  fact 
to  the  land  department,  was  proper. 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit 

On  November  20,  1889,  a  patent  was  is- 
sued by  the  United  States  to  Thomas  Reed  for 
the  S.  W.  %  of  the  N.  E.  ^  and  lots  1  and  2 
of  section  30,  township  63  N.,  of  range  11  W., 
containing  112  acres,  in  the  Duluth  land  dis- 
trict of  the  state  of  Minnesota.  On  October 
13,  1801,  the  United  States  filed  in  the  circuit 
court  of  the  district  of  Minnesota  a  bill  in 
equity  to  set  aside  such  patent,  making  Thom- 
as Reed,  the  patentee,  and  the  appellants  in 
this  case,  parties  defendant.  These  appellants 
claimed  title  by  conveyances  from  Reed.  Reed 
made  default  in  the  suit,  but  the  appellants  e 
appeared  and  answered,  and  to  their  answer  S 
'a  replication  was  filed;  whereupon,  some  tee-* 
tlmony  havhig  been  taken,  the  case  was  sub- 
mitted to  the  court  with  certain  stlpulationa 
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of  tactf  and  upon  the  ideadlngs  and  these  stip- 
ulations a  decree  was  entered  sustaining  the 
bill,  and  canceling  the  patent  On  appeal  to 
the  drcnlt  court  of  appeals  this  decree  was 
affirmed  (19  U.  S.  App.  10,  7  C.  C.  A.  256,  and 
58  Fed.  334),  and  theieafter  an  appeal  was  tak- 
en to  this  court. 

The  facts  as  shown  by  the  pleadings  and 
sUpulatlons  are  these:  On  July  21,  1885,  Or- 
ille  Stram,  formerly  Moreau,  attempted  to 
malce  a  location  of  the  land  in  controversy 
with  Sioux  half-breed  scrip.  The  validity  of 
these  locations  was  contested  by  other  par- 
ties, and  on  February  18,  1889,  the  secretary 
of  the  interior,  who  had  jurisdiction  over  the 
matter  and  the  parties,  canceled  such  scrip 
locations,  and  ordered  that  the  land  be  held 
for  disposal  under  the  public  land  laws  of  the 
United  States.  On  February  23,  1889,  Thom- 
as Keed  applied  to  make  soldier's  additional 
homestead  entry  of  the  lands,  which  applica- 
tion was  sustained  by  the  local  land  officers, 
and  a  flnaJ  certificate  Issued  to  him  on  that 
day.  "At  the  same  time  that  Reed  made  his 
entry,  Charles  P.  Wheeler  applied  to  locate 
the  southwest  quarter  of  the  northeast  quar- 
ter of  said  section  80  with  Valentine  scrip,'* 
and  **Warren  Wing  had  applied  to  enter  lot  2 
of  said  section  30  under  section  2306,  Rev. 
St"  **On  the  morning  of  the  day  when  the 
Reed  entry  was  allowed,  William  M.  Stokes 
was,  among  other  applicants  to  make  yarious 
kinds  of  entries  before  and  at  the  time  of  the 
opening  of  the  doors  of  the  local  land  office 
at  Duluth,  present  at  said  doors,  and  attempt- 
ing to  enter  ♦  ♦  ♦  said  southwest  quarter 
of  the  northeast  quarter  of  said  section  30  as 
a  soldier's  additional  homestead."  The  appli- 
cations of  Wheeler,  WMng,  and  Stokes  were 
severally  denied,  and  appeals  were  taken  from 
such  denials  to  the  commissioner  of  the  gen- 
eral land  office. 

On  February  18,  1889,  the  time  of  the  deci- 
sion by  the  secretary  of  the  interior  In  respect 
to  the  attempted  location  by  Orilie  Stram,  and 
ever  since,  there  has  been  In  existmce  in  the 
^  department  of  the  interior  a  rule  that  motions 
g  for  review  of  decisions  of  the  secretary  of 
•  the  interior  should  be  ffied  in  the*office  of  the 
commissioner  of  the  general  land  office,  and 
that  the  commissioner  should  thereupon  sus- 
pend action  under  the  decision  sought  to  be 
reviewed.  Motions  for  review  of  the  decision 
of  date  February  18th  were  duly  made,  and 
filed  on  March  13  and  15,  1889,  respectively, 
by  the  parties  affected  adversely  by  said  deci- 
sion. Thereupon  an  order  was  made  suspend- 
ing all  action  under  the  decision  sought  to  be 
reviewed,  and  such  order  was  of  force,  and 
such  motions  were  pending  unheard  and  un- 
determined, at  the  time  and  after  the  issuing 
of  the  patent  sought  to  be  canceled,  and  the 
patent  was  issued  in  direct  violation  or  in  ig- 
norance of  such  order.  At  the  time  of  the 
issue  of  such  patent  the  appeals  of  Wheeler, 
Wing,  and  Stokes  were  also  pending,  unheard 
and  undetermined,  and  have  not  been  since 
beard  or  determined. 


''While  said  appeals  and  motiona  were  pend- 
ing and  undisposed  of,  a  derk  of  the  geneiai 
land  office  at  Waahlngtcm,  whose  duty  it  was 
to  examine  entries  of  the  character,  described* 
in  ignorance  of  the  pendency  of  said  conflict- 
ing claims,  said  motions,  and  said  appeals,  ap- 
proved the  lands  described  in  the  said  patent 
lor  patenting  to  Thomas  Reed,  one  of  the  de- 
fendants hereto,  and  a  patent  was,  upon  such 
approval,  issued  to  him  on  the  20th  day  of 
November,  1889;  that  said  patent  was  signed 
by  the  secretary  to  the  president,  and  counter- 
signed by  the  recorder  of  the  general  land  of- 
fice, each  of  whom,  at  the  time  they  signed 
and  countersigned  said  patent  as  aforesaid, 
were  in  ignorance  of  the  pendency  of  the 
aforesaid  conflicting  claims,  and  acted  wholly 
upon  the  said  approval  of  said  derk.  The  ap- 
proval of  the  entry  tor  patent  and  the  slgna^ 
lures  to  the  patent  were  made  notwithstand- 
ing the  fact  that  a  caveat  pointing  out  the 
conflicts  was  on  flle  with  the  rest  of  the  en- 
tiy  papers  relating  to  the  lands  involved,  and 
such  approval  and  signatures  were  made  in  Ig- 
norance of  the  contents  of  said  caveat" 

The  appellants  made  no  claim  as  bona  fide 
purchasers,  and  the  case  stood  as  though  it 
were  a  proceeding  against  the  patentee  alone. 
So  far  as  it  bore  on  the  question  of  good  faith, 
it  was  admitted  that  the  land  was  worth  ^75,- 
000,  as  alleged  in  the  bllL 

Wm.  W.  Billson,  for  appellants.  Asst  Atty. 
Gen.  Dickinson,  tor  the  United  States. 


*Mr.  Justice   BREWBR,   after  stating  ttie? 
facts  in  the  foregoing  hmguage,  delivered  the 
opinion  of  the  court. 

Appellants  contend  that  this  bill  cannot  be 
sustained,  because:  First,  no  fraud  Is  proved, 
or  even  chai'ged,  against  the  patentee;  second, 
there  is  no  showing  that  the  other  applicants 
for  these  lands  had  or  have  any  rights  supe- 
rior to  the  patentee;  third,  that  it  is  neither 
proved  nor  alleged  tliat  the  patentee  was  not 
equitably  as  well  as  legally  entitled  to  the 
lands;  fourth,  that  the  utmost  that  appears 
is  the  premature  issue  of  a  patent  through  mis- 
take and  inadvertence,  and  in  disregard  of  one 
of  the  rules  of  the  department,  and  that  such 
matters  lay  no  foundation  for  the  interi)08i- 
tion  of  a  court  of  equity  unless  accompanied 
by  a  trespass  on  some  substantial  right  They 
msist  that  a  vendor  cannot  ask  the  aid  of  a 
court  of  equity  to  avoid  his  deed  on  the  mere 
ground  of  irregularity  on  the  part  of  his  agents 
unless  he  also  shows  that  the  grantee  in  such 
deed  was  not  equitably  entitled  to  the  convey- 
ance; that  courts  never  attempt  to  do  a  useless 
thing;  and  that  It  would  be  idle  to  enter  a 
decree  canceling  a  patent  when,  for  aught  that 
appears,  it  would  be  the  duty  of  the  govern- 
ment, after  some  formal  proceedings  and  com- 
pliance with  certain  regulations,  to  reissue  to 
the  patentee  a  patent  for  the  same  lands.  It 
other  words,  their  contention  is  that  this  whole 
litigation  is  merely  a  dispute  about  form  and 
order  of  proceeding,  and  not  about  substan- 
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tuu  rights.  Many  anthoritleiEi  from  this  cauit 
ana  others  are  dted  showing  the  conditions 
under  which  courts  of  equity  will  interfere  to 
cancel  patents  and  deeds  on  the  ground  of 
fraud,  or  by  reason  of  other  facUs  showing 
that  the  patentee  or  grantee  is  not  of  right  en- 
titled to  the  land.  We  have  no  disposition  to 
weaken  the  force  of  these  authorities,  or  to 
question  their  control  in  cases  to  which  they 
are  applicable.  A  patent  from  the  United 
States  is  a  solemn  muniment  of  title,  not 
lightly  to  be  challenged  or  set  aside,  and  all 
that  has  been  heretofore  said  in  support  of 

f^the  sanctity  of  such  an  instrument  we  reaf- 

gflnn. 

•  •But  the  theory  of  this  bin  is  outside  the 
scope  of  all  such  cases.  It  does  not  rest  ui>- 
on  doubtful  and  uncertain  testimony.  The 
facts  are  conceded,  and  there  is,  therefore, 
certainty  as  to  what  they  are.  The  only 
question  presented  Is  as  to  the  right  which 
flows  from  these  undisputed  and  admitted 
facta.  It  is,  in  effect,  a  suit  by  the  goyem- 
ment  to  restore  to  a  tribunal  to  which  it 
has  (*ommItted  excluslye  jurisdiction  over 
certain  matters  that  jurisdiction  which, 
through  inadvertence  and  mistake,  it  has 
been  deprived  of.  "Relief,  when  deeds  or 
other  instruments  are  executed  by  mistalce 
or  inadvertence  of  agents,  as  well  as  upon 
false  suggestions,  is  a  common  head  of  equi- 
ty jurisprudence."  Hughes  v.  U.  S.,  4  Wall. 
232,  286.  Congress  has  intrusted  to  the  land 
department  the  disposal  of  the  public  lands, 
and  has  invested  the  officers  of  that  depart- 
ment with  exclusive  jurisdiction  over  many 
things  in  connection  with  such  disposition. 
Their  determination  In  respect  to  questions 
of  fact  in  all  matters  of  contest  is  exclusive 
and  flnaL  The  issue  of  a  patent  is,  in  ef- 
fect, the  final  determination  of  that  depart- 
ment In  favor  of  the  patentee  and  against 
the  contestants  of  all  disputed  questions  of 
fact,— A  determination  which  It  Is  not  the 
function  of  courts  to  review  except  upon 
conditions  of  fraud,  etc.,  which  permit  courts 
of  equity  to  investigate  and  pass  judgment 
upon  all  determinations  of  all  tribunals.  By 
Inadvertence  and  mistake  a  patent  in  this 
case  has  been  issued,  and  the  effect  of  such 
issue  is  to  transfer  the  legal  title,  and  re- 
move from  the  jurisdiction  of  the  land  de- 
partment the  Inquiry  into  and  consideration 
of  such  disputed  questions  of  fact 

The  contention  of  the  appellants  Is,  sub- 
stantially, that  the  courts  must  consider  and 
determine  those  disputed  questions  of  fact, 
and  exercise  a  jurisdiction  not  committed  to 
them,  before  they  restore  to  the  land  depart- 
ment the  jurisdiction  of  which  it  has  been 
wrongfully  deprived.  But  why  should  the 
courts  be  called  upon  to  consider  and  deter- 
mine questions  of  fact,  and,  after  a  deter- 
mination adversely  to  the  patentee,  relegate 
the  matter  for  re-examination  and  determi- 
nation in  the  land  department?  Is  not  the 
duty  of  the  court  fully  performed  when  it 
aj»o6xt^ns  that  through  such  inadvertence 
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*and  mistake  the  department  which  has  Jo-* 
risdiction  over  such  matters  has  been  de- 
prived thereof?  It  restores  to  such  depart- 
ment its  lost  jurisdiction,  and  leaves  to  the 
tribunal  designated  by  congress  the  full  pow- 
er to  discharjje  the  duties  conferred  upon  it. 
It  is  true  that  it  does  not  affirmatively  ap- 
pear in  this  case  that  the  patentee  was  not 
entitled  equitably  to  tlie  land,  or  tliat  the  con- 
testants had  any  superior  right  thereto,  but 
his  rights  and  their  rights  depend  upon  ques- 
tions of  fact,  such  as  priority  of  application, 
etc.,  the  determination  of  which,  by  act  of 
congress,  has  been  committed  to  the  land  de- 
partment It,  and  not  a  court  of  equity,  is 
the  tribunal  Intrusted  by  the  law  with  juris- 
diction over  such  matters,  and  the  latter 
may  not  Inquire  what  ought  to  have  been 
the  determination  of  the  former,  but  wheth- 
er it  has  been  wrongfully  deprived  of  the 
power  to  make  such  determination. 

The  question  is  not  one  simply  between  the 
government  and  the  patentee,— a  vendor  and 
vendee,— such  as  was  presented  in  U.  S.  v. 
Central  Pac.  R.  Oo.,  26  Fed.  479.  In  that 
case  there  were  no  adverse  or  contesting 
rights.  Equitably,  the  patentee  was  entitled 
to  the  land,  and  the  only  real  objection  was 
that  the  patent  had  been  prematurely  issued. 
A  court  might  properly  decline  to  set  aside 
a  patent  when  It  affirmatively  appeared  that 
immediately  after  such  action  It  would  be 
the  duty  of  the  department  to  Issue  a  new 
one.  Here  there  are  adverse  claimants;  there 
are  contestants  of  the  patentee's  right;  and 
the  mere  existence  of  a  question  of  contest- 
ed fact,  the  mere  fact  of  a  dispute  between 
several  parties,  is  sufficient  ground  for  a 
court  of  equity  returning  the  matter  for  ex- 
amination to  the  tribunal  which  congress 
has  created  for  such  pur];>oses.  This  is  not 
a  mere  matter  of  procedure  between  the 
government  and  the  patentee,  but  a  ques- 
tion of  the  forum  for  the  adjudication  of 
controversies  between  Individual  litigants. 

The  case  of  Badeau  v.  U.  S.,  130  U.  S.  439, 
9  Sup.  Ct  579,  is  not  in  point,  for  there  the 
only  question  was  one  between  the  United 
States  and  the  claimant,  and  involved  sim- 
ply the  amount  of  money  due  to  the  latter. 
The  case  of  Williams  v.  U.  S.,  138  U.  S.  514,  lo 
11  Sup.  Ct  457,  Is  more  In  point,  for  in  thatn 
case*thls  court  sustained  a  decree  canceling* 
a  patent,  although  no  fraud  was  shown,  and 
its  issue  was  simply  owing  to  inadvertence 
and  mistake.  We  are  of  the  opinion  that  the 
ruling  of  the  circuit  court  and  the  court  of 
appeals  was  correct;  that  the  matters  of 
fact  involved  in  these  contests  should  be  set- 
tled by  the  land  department;  that  when, 
through  inadvertence  and  mistake,  a  patent 
has  been  wrongfully  issued,  by  which  the 
jurisdiction  of  the  land  department  over 
these  disputed  questions  of  fact  is  lost,  a 
court  of  equity  may  rightfully  interfere,  and 
restore  such  lost  jurisdiction,  to  do  which  it 
becomes  necessary  to  cancel  the  patent 
'  To  deny  relief  in  this  case  would  open  tli# 
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door  to  many  possibilities  of  wrong.  It  aih 
pears  that,  although  an  order  had  been  made 
to  suspend  all  action  In  respect  to  the  appli- 
cation for  this  patent,  somehow  or  other  the 
clerk  having  charge  of  the  proceedings  in 
respect  to  it  was  ignorant  of  such  order,  and 
that,  although  in  the  paper  handed  to  him 
was  the  formal  entry  of  an  appearance  for  a 
contestee,  he  failed  to  examine  such  instru- 
ment, and  assumed  that  it  was  a  mere  entry 
of  an  appearance  in  behalf  of  the  applicant 
UpoQ  the  showing  made  in  this  case  he  was 
innocent  of  wrong  intent,  but,  if  such  omis- 
sion can  be  operative  to  deprive  the  land  de- 
partment of  its  appropriate  Jurisdiction,  it 
affords  too  strong  an  inducement  for  an  in- 
tentional omission,  proof  of  which  may  well 
be  beyond  the  power  of  the  government 
The  decree  of  the  court  of  appeals  is  affirm- 
ed. 

Mr.  Justice  GRAY  was  not  present  at  the 
argument,  and  took  no  part  In  the  decision 
of  this  case. 

(186  U.  S.  886) 

DBWEESE  V.  RBINHARD  et  aL 

(February  15,  1897.) 

No.  161. 

EJBCTXBNT  —  LXGAL     DbPBNSBS  ^  PUBLIO    LaKDS 

— Ekronbous  Cbrtifioation  of— Suit  to 
QuiBT  Title— HnuBSTB AD   Claim. 

1.  Defendant  In  ejectment  cannot  enjoin  the 
action  on  the  ground  that  the  certification  of 
the  land  by  the  government  to  the  state, 
through  which  plaintiff  claims  title,  is  void,  as 
that  defense  is  available  In  the  ejectment  suit 

2.  Complainant  claiming  land  by  occupation 
as  a  homestead,  sought  to  enjoin  an  ejectment 
suit  against  him,  and  to  quiet  his  title,  claiming 
that  the  certification  of  the  land  to  the  state, 
under  which  plaintiff  in  the  ejectment  suit 
claimed,  was  void.  The  certification  was  made 
13  years  before  complainant's  occupation  be- 
gan, and  had  never  been  questioned  by  the  gov- 
ernment; and  on  the  ground  of  such  certifica- 
tion complainant*s  application  to  enter  the  land 
as  a  homestead,  and  his  subsequent  applica- 
tion for  a  patent,  were  denied.  The  land  had 
been  sold  by  the  state,  and  taxed  to  the  various 
subsequent  owners,  the  different  transfers  be- 
ing of  record.  Held,  that  the  injunction  suit 
could  not  be  maintained. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

The  controversy  in  this  case  respects  the 
N.  K.  H  of  section  14,  township  5,  range  3, 
situate  in  Saline  county.  Neb.  The  facts 
are  these:  The  state  of  Nebraslca,  upon  its 
admission  into  the  Union,  became  entitled, 
by  virtue  of  section  8  of  the  act  of  congress 
of  September  4,  ISn  (5  Stat  455),  to  500,000 
acres  of  public  land,  to  aid  in  promoting  its 
Internal  improvements.  March  26,  1868,  the 
state  selected  359,708  acres  of  land,  including 
the  tract  in  controversy,  as  part  of  this  grant 
March  24,  1870,  the  selection  was  approved 
by  the  commissioner  of  the  general  land  of- 
fice, who,  in  his  certificate  of  approval,  cer- 
tified that  the  lists  had  been  "carefully  ex- 
amined  and  compared   with  the  township 


plats  and  tnurt  books  of  this  office^  SDd  are 
found  to  be  free  fiom  conflict;  and  I  re- 
spectfully recommend  that  the  same  be  ap- 
proved, subject  to  any  valid  interfering 
rights  which  may  have  existed  at  the  date 
of  selectiosL**  March  29,  1870,  this  action 
was  approved  by  the  secretaiy  of  the  interior  ^ 
in  these  words:  "Approved,  subject  to  all  g 
the  rights  above-mentioned."  The  lists,  du-  • 
ly  certified,  were  transmitted  to  the  states 
and  recorded  in  the  proper  ofllce.  April  20^ 
1871,  the  state  of  Nebraska  patented  100,000 
acres  of  these  lands,  including  the  tract  in 
controversy,  to  the  Midland  Padflc  Railway 
Company,  in  execution  of  a  contract  made 
by  the  state,  through  an  act  of  its  legislature 
of  February  15,  1869.  Laws  Neb.  1869,  ]>. 
153.  The  appellees  hold  under  a  chain  of 
title  from  the  Midland  Pacific  Railway  Com- 
pany, the  deed  to  Jacob  Reinhard,  one  ot  the 
appellees,  and  Frederick  Fleser,  being  dated 
November  11,  1878,  thej  at  the  time  paying 
for  the  land  $12  per  acre.  On  May  12, 1882, 
Frederick  Fleser  died,  and  his  hehrs  and  der- 
isees  are,  in  addition  to  Jacob  Beinhaid, 
the  appellees  in  this  case.  The  appellees 
and  their  grantors  have  paid  the  taxes  of 
every  kind  levied  upon  the  land  since  the 
patent  from  the  state,  amounting  at  the  time 
of  the  decree  in  the  circuit  court  to  $1,- 
875.81. 

The  claim  of  appellant  was  initiated  oa 
May  31,  1883,  more  than  15  years  after  the 
selection  by  the  state,  more  than  13  years 
aftar  the  approval  by  the  secretary  of  the 
interior  of  such  selection  and  the  certifica- 
tion to  the  state,  12  years  after  the  state  had 
conveyed  the  land  away  to  Ito  grantee^  sod 
nearly  6  years  after  the  deed  to  appellees. 
It  was  initiated  by  an  occupation  of  the 
tract  and  an  application  to  enter  it  as  a 
homestead.  This  application  was  rejected 
by  the  local  land  oflUcers,  and  their  action  in 
this  matter  was  afllrmed  by  the  comnflssion- 
er  of  the  general  land  ofllce  and  the  secre- 
tary of  the  interior.  On  July  6,  1888,  the 
appellant  who  had  been  in  continnons  pos- 
session ever  sinco  his  first  entry,  tendered 
the  local  land  office  proof  that  he  had  com- 
plied with  the  terms  and  conditions  of  the 
homestead  laws  of  the  United  States,  and 
demanded  a  patent  for  the  land.  This  was 
denied  by  the  local  land  officers,  and  from  sach 
denial  no  appeal  was  token.  The  theory  up- 
on which  the  appellant  proceeded  was  that 
the  land  was  within  the  limite  of  the  grant 
made  by  the  United  States  to  the  Burlington 
&  Missouri  River  Railroad  Company  by  acta 
of  congress  of  July  2, 1864  (IB  Stat  356,  364),  % 
and  that  by  the  act^of  March  6,  1868  (15* 
Stat  39),  the  even-numbered  sections  within 
such  limits  were  raised  to  double  minimum 
lands,  and,  while  subject  to  homestead  and 
pre-emption  entry,  were  not  subject  to  pri- 
vate entry;  that  therefore,  the  selection  by 
and  certification  to  the  state  were  absolutely 
void,  and  passed  no  title;  that  the  title  re 
mained  in  the  United  States  ontU  be,  by  fnU 
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compliance  with  the  reqidremeiiU  of  the 
homestead  laws,  acquired  an  equitable  right 
to  the  land. 

An  action  of  ejectment  having  been  com- 
menced by  Reinhard  and  Fieser  on  Novem- 
ber 1«,  1885,  in  the  United  States  circuit 
court  for  the  district  of  Nebraska,  to  recover 
possession,  a  bill  in  equity  was  filed  by  the 
appellant  in  the  same  court  on  October  8, 
1888.  to  enjoin  the  further  prosecution  <rf 
that  action,  and  to  quiet  his  title.  Upon 
pleadings  and  proof  the  drcnlt  court  entered 
a  decree  dismissing  the  bill,  which  decree 
was  affirmed  by  the  circuit  court  of  appeals 
<10  U.  S.  App.  608,  10  O.  O.  A,  55,  and  61 
Fed.  777),  from  which  decree  an  appeal  was 
taken  to  this  court. 

G.  M.  Lambertson,  for  appellant  Chas. 
Offutt  and  G.  E.  Magoon,  for  appellees. 

Mr.  Justice  BREWER,  after  stating  the 
facts  In  the  foregoing  language,  delivered 
the  opinion  of  the  court 

On  the  threshold  of  this  case  we  are  con- 
fronted with  the  question  whether,  assum- 
ing that  the  appellant  has  any  rights  In  the 
land,  a  case  is  presented  for  the  Interference 
of  a  court  of  equity.  His  contention  is  that, 
notwitlistanding  the  action  of  the  Interior 
department  in  certifying  the  land  to  the 
state,  and  the  subsequent  conveyances  in  the 
chain  of  title  from  the  state  to  the  appel- 
lees, such  apparent  legal  title  was  absolutely 
void,  because  by  the  acts  of  congress  the 
land  was  not  subject  to  selection  by  the 
state.  It  being  within  the  limits  of  the  land 
grant  to  the  Burlington  A  Missouri  River 
Railroad  Company,  and  reserved  for  home- 
e  stead  and  pre-emption,  bnt  not  for  private 
V  entry.  All  the  facts  npon  which  his  conten- 
•  tion  rests  are^matters  of  statute  and  rec- 
ord, and  any  defense  to  the  apparent  legal 
title  created  by  them  was  available  in  the 
action  to  recover  possession.  For,  if  it  be 
true»  as  contended,  that  this  land  thus  certified 
to  the  state  was  not,  under  the  acts  of  con- 
gress, land  open  to  selection,  the  validity  of 
such  certification,  as  of  a  patent,  can  be 
<'tallenged  In  an  action  at  law.  Burfenning 
V.  Railway  Co.,  163  U.  S.  321,  16  Sup.  Ct 
lOlS,  and  cases  cited  in  the  opinion. 

But  the  mandate  of  the  statute  (Rev.  St  § 
723 ».  affirming  in  this  respect  the  general 
doctrine  in  respect  to  the  jurisdiction  of 
c<mrts  of  equity,  is  that  **suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  a  plain, 
adequate  and  complete  remedy  may  be  had 
at  law."  This  general  proposition  has  been 
affirme<l  by  this  court  in  a  multitude  of  cases, 
among  othcM-s  tlfe  following,  in  which  the 
jurisdiction  of  courts  of  equity  to  restrain 
proceedings  at  law  was  denied  on  the  ground 
that  there  existed  a  full  and  adequate  de- 
fense available  in  the  legal  action:  Hunger- 
ford  ▼.  Sigerson,  20  How.  156;  Insurance  Co. 
V.  BaUey,  13  WaU.  616,  623  (in  which  it  was 


said:  ''Where  a  party,  If  bis  theory  of  the 
controversy  Is  correct,  has  a  good  defense 
at  law  to  'a  purely  legal  demand,*  he  should 
be  left  to  that  means  of  defense,  as  he  has 
no  occasion  to  resort  to  a  court  of  equity  for 
relief,  unless  he  is  prepared  to  allege  and 
prove  some  special  circumstances  to  show 
that  he  may  suffer  irreparable  Injury  If  he  Is 
denied  a  preventive  remedy");  Grand  Ghnte 
V.  Winegar,  15  Wall.  373.  It  follows  from 
these  considerations  that.  If  this  suit  In  eq- 
uity is  to  be  regarded  as  simply  one  to  re- 
strain the  action  at  law.  It  cannot  be  sustain- 
ed, because,  upon  the  appellant's  own  the- 
ory, he  has  a  full,  adequate,  and  complete 
defense  at  law. 

But  it  is  contended  by  appellant  that  his 
suit  Is  something  more  than  one  to  restrain 
the  action  at  law;  that  it  is  a  suit  to  quiet 
his  title,  and  to  hold  the  appellees  aa  trustees 
of  the  legal  title  for  his  benefit;  that  the 
restraint  of  the  law  action  Is  simply  Inci- 
dental to^  and  in  furtherance  of,  the  main 
relief,  which  Is  the  quieting  of  his  title.  As- 
suming, for  the  purposes  of  this  case^  thate 
his  cootention  in  this  respect  is  correct,  weS 
^agree  with  the  court  of  appeals  that  the* 
showing  made  In  his  bill  la  not  one  that  ap- 
peals In  the  slightest  degree  to  the  con- 
science of  a  chancellor.  The  theory  upon 
which  the  appellant  proceeds  Is  substantially 
that  because  he  has  not  a  legal  title,  a 
court  of  equity  must  enforce  and  establish 
his  right;  or,  in  other  words,  that  the  lack 
of  legal  title  creates  an  equitable  duty.  We 
are  unable  to  assent  to  this  contention. 
Something  more  than  the  absence  of  legal 
title  is  necessary  to  call  into  action  the  pro- 
cesses of  a  court  of  equity.  The  right,  what^ 
ever  it  may  be,  and  from  what  source  de- 
rived, must  be  not  only  one  not  protected 
by  legal  title,  but  in  and  of  itself  appealing 
to  the  conscience  of  a  chancellor.  A  court 
of  equity  acts  only  when  and  as  conscience 
commands;  and,  if  the  conduct  of  the  plain- 
tiff be  offensive  to  the  dictates  of  natural  Jus- 
tice, then,  whatever  may  be  the  rights  he 
possesses,  and  whatever  use  he  may  make  of 
them  in  a  court  of  law,  he  will  be  held  re- 
mediless in  a  court  of  equity. 

Upon  his  own  showing,  the  plaintiff's  con- 
duct demands  condemnation,  rather  than 
commendation.  The  title  to  vacant  land 
within  the  states  that  originally  formed  the 
United  States  remained  in  those  states  sever- 
ally, while  the  title  to  land  subsequently  ac- 
quired by  the  United  States,  whether  through 
cession  from  the  original  states,  by  conquest 
or  treaty,  has  been  retained  by  the  general 
government;  lands  within  the  state  of  Tex- 
as furnishing  the  one  notable  exception. 
Though  congress,  on  the  admission  of  the 
new  states,  has  not  transferred  to  them  the 
vacant  lands  within  their  limits,  it  has  nuu^ 
to  them  large  grants  for  school  and  other 
purposes.  In  carrying  out  this  policy.  In 
1841,  congress  passed  an  act  granting  to  eery  I  p 
tain  named  states,  and  to  each  state  subset 
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quently  admitted  Into  tbe  Union,  600,000 
acres  of  land,  to  aid  In  in/ternal  Improre- 
ments;  the  selection  of  such  lands  to  be 
made  in  such  manner  as  the  legislatures  of 
the  respective  states  should  provide.  Such 
selections  were  subject  to  the  approval  of 
the  land  department  of  the  United  States, 
but,  when  so  made  and  approved,  the  lands 
were  to  be  certified  to  the  state,  and  such 
certification  was  to  have  all  the  effect  of  a 
S  patent  Now,  assuming  that  the  contention 
?  of  the  plaintiff  Is  correct,  that  •subsequent 
legislation  of  congress  had  the  effect  of  pro- 
viding that  such  selection  should  be  made 
ftom  certain  classes  of  lands,  and  that  the 
tract  in  controversy  did  not  belong  to  any 
of  those  classes,  the  fact  remains  that  the 
land  was  selected  by  the  state,  and  such  se- 
lection approved  by  the  land  department, 
and  that  the  land  so  selected  and  thereafter 
certified  was  land  belonging  to  the  United 
States.  At  the  time  of  such  selection  and 
certification  the  only  parties  In  Interest  were 
the  United  States  and  the  state.  Concede  the 
fact  that,  through  Inadvertence,  mistake,  or 
(of  which  there  Is  no  evidence)  wrong  on  the 
part  of  the  oflaclals,  this  land  was  improperly 
selected  and  certified,  yet  the  United  States 
for  13  years  never  questioned  In  any  way  the 
rightfulness  of  the  selection  and  certification, 
or  challenged  the  title  which  was  apparently 
confirmed  thereby  to  the  state.  It  may  be 
conceded  that  no  error  or  wrong  on  the  part 
of  the  ofiScers  of  the  land  department  con- 
cludes the  United  States,  and  that  they 
might,  whenever  they  saw  fit,  by  proper 
proceedings  set  aside  the  title  thus  appar- 
ently conveyed.  But  they  took  no  steps. 
They  acquiesced  In  the  transaction.  The 
land  was  land  which  the  United  States  had 
power  to  convey.  Ck)ngress  could,  by  spe- 
cial act  or  otherwise,  have  transferred  this 
ipecific  tract  to  the  state.  The  records  of 
the  transaction  were  public  and  open.  It 
was  no  secret  conveyance  by  which  title  was 
wrongfully  conveyed  to  the  state,  but  a  mat- 
ter of  record,  of  which  everybody,  both  gov- 
ernments Included,  were  chargeable  with  no- 
tice. Not  only  was  the  title  thus  apparent- 
ly transferred  unchallenged,  but  also  the 
state  dealt  with  it  as  Its  own  property,  and 
conveyed  it  In  satisfaction  of  one  of  Its  con- 
tracts. It  passed  from  grantee  to  grantee, 
the  last  sale  being  at  the  price  of  $12  an 
acre.  And,  further,  the  state,  during  the 
years  subsequent  to  Its  conveyance,  treated 
the  land  as  subject  to  taxation,  and  they 
who  purchased  from  It  paid  taxes  thereon 
amounting  to  over  $1,000. 

After  all  this,  the  plaintiff,  assuming  to  do 

that  which  the  United  States  bad  not  done, 

--that  is,  treat  the  solectlon  and  certification 

«ia8  void.~flnd  noting  not  for  the  United  States. 

J^bat  for  himself,  attempted   to  build   up  a 

*  right  in  himself  to* the  land.     This  was  not 

done  In  Ignorance  of  the  claims  of  others, 

for  when  he  first  applied  to  enter  the  land 

Mh  a  homestead  he  was  notified  by  the  offi- 


cers of  the  land  department  that  it  bad  al-^ 
ready  been  selected  and  certified  to  the  state^. 
and  his  application  to  enter  was  on  that  ac- 
count rejected.  The  county  records  also  no- 
tified him  of  the  several  conveyances,  and 
the  amount  of  money  paid  by  the  appellees. 
He  was,  therefore,  simply  an  Intruder.  It  U 
earnestly  Insisted  by  counsel  that  congress, 
by  Its  legislation,  has  set  apart  certain  class- 
es of  land  for  the  benefit  of  pre-emptors  and 
those  desiring  to  enter  homesteads;  that  the- 
government  thereupon  became,  as  It  were, 
a  trustee,  holding  the  title  to  those  lands  in- 
trust for  all  who  should  elect  to  make  them- 
selves cestuls  que  trustent;  that  the  plain- 
tiff, availing  himself  of  this  leglslatloUt  took 
the  steps  prescribed  by  the  statute,  and 
made  himself,  therefore,  a  cestui  que  trust, 
with  a  beneficial  right  to  this  land,  and  the 
right  to  challenge  not  only  all  subsequent, 
but  also  any  prior,  action  taken  by  his  trus- 
tee In  disregard  of  such  beneficial  right.  We 
cannot  agree  to  this  contention.  Whatever 
rights  such  so-called  cestui  que  trust  may 
have  against  his  trustee,  the  government,  or 
all  parties  claiming  under  the  government 
subsequent  to  the  time  of  the  Initiation  of 
his  proceedings,  he  Is  not  In  a  position  to 
challenge  any  action  of  his  so-called  trustee 
anterior  to  that  time.  The  government  did 
not  bind  itself  by  its  statutes  to  keep  any 
lands  for  subsequent  occupation  and  pur- 
chase, and  if,  prior  to  such  occupation,  it 
has,  even  though  mistakenly,  conveyed  away 
a  tract  to  a  third  party,  such  conveyance,  al- 
though voidable  at  its  instance,  cannot  be 
challenged  by  a  mere  intruder.  And  when 
such  conveyance  is  of  long  standing,  and  the 
transaction  has  been  acquiesced  in  for  many 
years  by  the  government,  and  parties  rely- 
ing upon  the  title  apparently  conveyed  have 
Invested  large  sums  of  money,  then  an  at- 
tempt by  such  an  Intruder  to  set  aside  all 
these  transactions,  and  to  appropriate  the 
property  to  himself,  is  offensive  to  every 
sense  of  right  and  justice,  and  equity  will 
lend  no  helping  hand  to  such  effort  The 
authorities  cited  in  the  opinion  of  the  court 
of  appeals  sustain  this  conclusion.  Cooper  S 
V.  Roberts,  18  How.*173;  Spencer  v.  Lapsley,  ? 
20  How.  264;  Cragln  v.  Powell,  128  U.  8. 
GOl,  9  Sup.  Ot  203.  This  last  case  is  quite 
pertinent.  It  appeared  that  In  1S41  the  Unit- 
ed States  had  issued  to  one  Bach  patents 
to  certain  surveyed  and  described  lands,  the 
title  to  which,  by  subsequent  conveyances, 
passed  to  Cragin.  In  1877,  Powell,  a  sur- 
veyor, was  employed  by  Oragin  to  make  a 
survey  of  his  property,  and  discovering,  as 
he  supposed,  an  error  by  which  lands  ap- 
parently included  within  the  survey  and  pat- 
ent were,  in  fact,  outside  of  Its  limits,  per- 
suaded one  Snmuel  Wolf  to  obtain  a  patent 
which  would  cover  the  lands  thus  errone- 
ously, as  contended,  fucluded  In  the  first  sur- 
vey, and  afterwards  purchased  those  lands 
from  Wolf.  Thereupon  he  commenced  a 
suit  "to  fix  the  boundaries,"  the  effect  o< 
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which,  If  the  boundary  was  established  ac- 
cording to  his  claim,  would  be  to  set  orer  to 
him  lands  which,  as  he  alleged,  were  errone- 
ously included  in  the  first  survey  and  patesnt, 
but  which  had  been  all  these  years  occu- 
pied and  cultivated  by  Bach,  the  patentee, 
and  his  grantees.  A  decree  in  his  favor  In 
the  circuit  court  was  reversed,  and  the  case 
remanded  with  instructions  to  dismiss  the 
bill,  Mr.  Justice  Lamar  saying  in  the  opin- 
ion (page  700): 

'The  appellee,  Powell,  Is  a  surveyor,  who, 
in  the  year  1877,  while  employed  by  appel- 
lant to  make  a  survey  of  his  plantation, 
thought  he  discovered  an  error  in  the  public 
lands,  whereby  it  would  appear  that  his 
lands  were  no^t.  In  fact,  situated  on  Bayou 
Four  Points.  From  his  own  evidence  It  Is 
shown  that  he  induced  Wolf  to  obtain  the 
patent  from  the  state  of  Louisiana  for  the 
land  which  he,  the  said  appellee,  purchased 
from  him.  When  he  purchased  this  land 
from  Wolf,  he  knew  that  the  tracts  to 
which  he  was  laying  claim  had  been  pos- 
sessed and  cultivated  by  the  appellant  for  a 
long  period  of  years. 

''An  advantage  thus  obtained  a  court  of 
equity  will  not  readily  enforce.     As  was 
said  in  Taylor  v.  Brown,  6  Cranch,  284,  256: 
'The  terms  of  the  subsequent  location  prove 
that  the  locator  considered  himself  as  com- 
prehending Taylor's  previous  entry  within 
his    location.    •    •    •     He    either   did   not 
mean  to  acquire  the  land  within  Taylor's 
^  entry,  or  he  is  to  be  considered  as  a  man 
«  watching   for   the   accidental   mistakes   of 
*  others,  and  preparing  to  take  advantage  of 
them.     What  is  gained  at  law  by  a  person 
of   this   description,    equity   will   not   take 
from  him;  but  it  does  not  follow  that  equity 
will  aid  his  views.*  " 

Without,  therefore,  determining  whether 
the  selectiOQ  and  certification  of  these 
lands  was  absolutely  void,  or  simply  voida- 
ble at  the  election  of  the  government,  or 
valid,  and  beyond  any  right  of  challenge 
on  the  part  of  the  government  or  any  one 
else,  we  are  of  the  opinion  that  equity  will 
not  help  the  plaintiff  in  his  suit;  and  the  de- 
cree of  the  court  of  appeals  is  affirmed* 

<165  U.  8.  3S9) 

ROBINSON  V.  CALDWELL. 

(February  1,  1897.) 

No.  162. 

JvaismcTioN  or  Scpkemb  Couht  and  Cibcuit 
Ck>DRT8  OP  APPKAL8— Double 
Appeals— Waiver. 
A  case  in  the  circuit  court  involving  the 
validity  of  an  act  of  con;?res8  and  the  construc- 
tion of  a  treaty  was  decided  on  the  merits 
afraiost  defendant,  who  tools  appeals  on  the 
whole  case  both  to  the  supreme  court  direct  and 
to  the  circuit  court  of  appeals.  The  latter 
court  affirmed  the  decree  on  the  merits,  deciding 
all  the  questions  raised.  Held  that,  by  invoking 
the  jurisdiction  of  the  circuit  court  of  appeals 
on  the  whole  case,  defendant  waived  his  right 
to  a  decision  by  the  supreme  court  on  the  direct 
appeal,  and  the  same  must  be  dismissed. 


Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Idaho. 

This  suit  was  brought  on  the  20th  day  of 
October,  1893,  by  Caldwell  against  Robinson, 
in  the  district  court  of  the  Second  Judicial 
district  of  the  state  of  Idaho. 

It  appears  from  the  complaint  that  the 
plaintiff  claimed  to  be  the  owner  of  a  certain 
tract  of  land  in  Idaho,  containing  d40  acres, 
and  that  the  validity  of  his  title  depended 
partly,  if  not  altogether,  upon  the  construc- 
tion of  a  treaty  made  between  the  govern- 
ment of  the  United  States  and  the  Nez 
Percte  Indians  on  the  11th  day  of  June,  1856 
(12  Stat  967).  It  also  appears  that  there 
was  drawn  in  question  in  the  circuit  court 
the  constitutionality  of  the  act  of  congress 
of  March  3,  1873  (17  Stat  627,  c.  324). 

A  temporary  Injunction  was  issued  in  the 
cause,  enjoining  the  defendant  and  bis  serv- 
ants, counsel,  and  agents,  and  all  others  act- 
ing in  his  behalf,  from  interfering  or  inter- 
meddling with  the  plaintiff  in  the  control 
and  peaceable  possession  of  the  lands  and 
premises  described  in  the  complaint 

Upon  a  petition  subsequently  filed  In  theo 
state  court  by  the  defendant,  the  cause  was|§ 
removed  into  the  circuit  court  of*  the  United' 
States  for  the  district  of  Idaho,  Northern  di- 
vision.  By  stipulation  of  the  parties  the  case 
was  transferred  to  the  Central  division  of 
that  court 

The  case  was  heard  in  the  circolt  court  of 
the  United  States  upon  a  motion  to  dissolve 
the  injunction,  and  also,  pursuant  to  a  stipu- 
lation of  the  parties,  upon  the  merits.  A 
final  decree  was  rendered  adjudging  the 
plaintiff  to  be  the  true  and  lawful  owner  of 
an  undivided  one-half  interest  in  the  land 
described  in  the  complaint,  and  that  his  title 
be  quieted  against  the  claims,  demands,  and 
pretensions  of  the  defendant,  whom  the  de- 
cree perpetually  estopped  from  setting  up 
any  claim  to  said  land,  or  to  any  part  there- 
of, as  described  in  the  decree.  59  Fed.  663. 
From  this  decree  the  defendant  asked  and 
was  allowed  an  appeal  to  this  court  The 
citation  on  this  appeal  was  served  July  21, 
1894. 

It  is  conceded  that  the  appellant  also  pros- 
ecuted an  appeal  to  the  circuit  court  of  ap- 
peals, which  determined  the  case  February 
4,  1806,  in  favor  of  the  plaintiff,— the  opinion 
of  that  court  being  delivered  by  Judge  Gil- 
bert 29  U.  S.  App.  468,  14  a  C.  A.  448,  67 
Fed.  391. 

Asst.  Atty.  Gen.  Dicliinson,  for  appellant 
Chas.  A.  Maxwell  and  George  S.  Chase,  for 
appellee. 

Mr.  Justice  HARLAN,  after  stating  the 
facts  In  the  foregoing  language,  delivered 
the  opinion  of  the  court 

The  opinion  of  Judge  Beatty  in  the  circuit 
court  and  of  Judge  Gilbert  In  the  circuit 
court  of  appeals  both  show  that  the  respec- 
tive courts  considered  all  the  questions  In 
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the  case  requiring  a  constnietion  of  the 
treaty  of  1855,  and  Involving  the  validity  of 
the  act  of  March  3.  1873. 

The  case  was  not  brought  to  this  court 
from  the  circuit  court  of  appeals  upon  cer- 
tiorari, but  Is  here  upon  appeal  directly  from 
the  final  decree  In  the  circuit  court  of  the 
United  States. 

Upon  the  present  appeal  a  question  Is  rais- 
ed by  the  appellant  as  to  the  Jurisdiction  of 
the  circuit  court  of  the  United  States;  the 
contention  being  that  the  plaintiff  could  not 
have  brought  an  original  suit  In  the  drcnlt 
courV  of  the  United  States,  and,  therefore, 
that  the  case  was  not  removable  from  the 
state  court.  Tennessee  v.  Bank,  152  U.  S. 
454.  14  Sup.  Ot  G54;  Ohappell  v.  Water- 
worth,  155  U.  S.  102.  But  no  such  question 
has  been  certified  to  this  court,  nor  does  It 
^  appear  to  have  been  raised  either  In  the  clr- 
K  cult  court  or  In  the  circuit  court  of  appeals. 
•  'In  McLlsh  V.  Roff,  141  U.  &  061,  668,  12 
Sup.  Ct  118,  120,  the  court  said  that,  after 
a  final  Judgment  In  the  circuit  court,  **the 
party  against  whom  It  Is  rendered  must 
elect  whether  he  will  take  his  writ  of  er- 
ror or  appeal  to  the  supreme  court,  upon  the 
question  of  jurisdiction  alone,  or  to  the  cir- 
cuit court  of  appeals,  npoa  the  whole  case. 
If  the  latter,  then  the  circuit  court  of  ap- 
peals may.  If  It  deem  proper,  certify  the 
question  of  Jurisdiction  to  this  court." 

In  U.  S.  V.  Jahn,  155  U.  S.  109, 114,  15  Sup. 
Ot  39,  41,  It  was  said:  "(D  If  the  Jurisdic- 
tion of  the  circuit  court  Is  In  issue,  and  de- 
cided in  favor  of  the  defendant,  as  that  dis- 
poses of  the  case,  the  plaintiff  should  have 
the  question  certified,  and  take  his  appeal 
or  writ  of  error  directly  to  this  court,  (2) 
If  the  question  of  Jurisdiction  Is  in  Issue, 
amd  the  Jurisdiction  sustained,  and  then 
Judgment  or  decree  Is  rendered  in  favor  of 
the  defendant  on  the  merits,  the  plaintiff, 
who  has  maintained  the  Jurisdiction,  must 
appeal  to  the  circuit  court  of  appeals, 
where,  If  the  question  of  Jurisdiction  arises, 
the  circuit  court  of  appeals  may  certify  It 
(3)  If  the  question  of  Jurisdiction  Is  In  Issue, 
and  the  Jurisdiction  sustained,  and  Judg- 
ment on  the  merits  Is  rendered  In  favor  of 
the  plaintiff,  then  the  defendant  can  elect 
either  to  have  the  question  certified,  and 
come  directly  to  this  court,  or  to  carry  the 
whole  case  to  the  circuit  court  of  appeals, 
and  the  question  of  Jurisdiction  can  be  cer- 
tified by  that  court  (4)  If,  In  the  case  last 
supposed,  the  plaintiff  has  ground  of  com- 
plaint in  respect  of  the  judgment  he  has  re- 
covered, he  may  also  carry  the  case  to  the 
circuit  court  of  appeals  on  the  merits;  and 
this  he  may  do  by  way  of  cross  appeal  or 
writ  of  error.  If  the  defendant  has  taken 
the  case  there,  or  independently.  If  the  de- 
fendant has  carried  the  case  to  this  court 


on  the  questl<Mi  of  Jurisdiction  alone,  and 
in  this  Instance  the  circuit  court  of  appeals 
will  suspend  a  decision  ui>on  the  merits  un- 
til the  question  of  Jurisdiction  has  been  de- 
termined. (5)  The  same  observations  are 
applicable  where  a  plaintiff  objects  to  the 
Jurisdiction,  and  Is,  or  both  parties  are,  dis- 
satisfied with  the  Judgment  on  the  merits.'^ 

In  ChappeU  v.  U.  S.,  160  U.  S.  499.  509.  16 
Sup.  Ot  307,  400,  in  which  the  constltutloii-M 
allty  of  an  act  of  congress  was  drawn  in^ 
{question,  the  court  said:  "No  question  of* 
Juiisdictloai  having  been  separately  certified 
or  specified,  and  the  writ  ol  error  having 
been  allowed  without  restriction,  this  court, 
under  the  other  clause  of  the  statute  above 
cited  (26  Stat.  826,  &  5),  has  appellate  Juris- 
diction of  this  case,  as  one  In  which  the  con- 
stitutionality of  a  law  of  the  United  States 
was  drawn  in  question,  and,  having  ac- 
quired Jurisdiction  under  this  clause,  has 
power  to  dispose,  not  merely  of  the  constitu- 
tional question,  but  of  the  entire  case,  in- 
cluding all  questions,  whether  of  the  Juris- 
diction or  of  merits.'* 

As  the  construction  of  a  treaty  made  un- 
der the  authority  of  the  United  States,  and 
the  constitutionality  of  an  act  of  congress^ 
were  drawn  In  question  in  the  circuit  court,, 
this  court  could  have  taken  cognizance  of 
the  case  upon  the  appeal  from  the  drcuit 
court  and  determined  those  questions;  and, 
having  thus  acquired  Jurisdiction  of  the 
cause,  it  could  have  determined  any  ques- 
tion of  the  Jurisdiction  of  the  circuit  court 
appearing  upon  the  record,  whether  cer- 
tified or  not  26  Stat  826,  c  617,  |  5.  But 
the  defendant  elected  to  prosecute  also  an 
appeal  to  the  circuit  court  of  appeals,  and 
that  court  considered  and  determined  the- 
whole  case  upon  its  merits. 

It  was  not  the  purpose  of  the  Judiciary 
act  of  1891  to  give  a  party  who  was  d^eat- 
ed  in  a  circuit  court  of  the  United  States 
the  right  to  have  the  case  finally  determin- 
ed upon  its  merits  both  in  this  court  and  in 
the  circuit  court  of  appeals.  As  no  ques> 
tlon  of  Jurisdiction  was  certified  by  the  cir- 
cuit court,  and  as  the  defendaavt  chose  not 
to  await  the  action  of  this  court  upon  the 
appeal  to  it  from  the  circuit  court  hut  in- 
voked the  Jurisdiction  of  the  chrcult  court 
of  appeals  upon  the  whole  case^  he  must  be 
held  to  have  waived  his  right  to  any  ded- 
sion  here  upon  his  direct  appeal  from  the 
circuit  court 

We  are  of  opinion  that  the  present  appeal 
must  be  dismissed.  After  the  final  decree 
upon  the  merits  in  the  circuit  court  of  ap- 
peals, this  court  under  the  circumstances 
stated,  could  properly  take  cognizance  of 
the  case,  in  respect  of  any  question  inrolT- 
ed  in  It  only  upon  certiorari. 

Appeal  dismissed. 
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(1<B  U.  0.  S63) 

CAKES  et  aL  v.  MASB. 

(Febraary  16,  1807.) 

No.  182. 

J^sDXRAL  CorRTP— State  Decisions— Statb  Stat- 
utes—Mastbk  AND  Bekva?«t— 
Fellow  Skkvants. 

1.  When  the  circuit  coart  of  appeals  bases 
•Its  judgment  on  a  state  statute,  and,  pending 
4in  appeal  to  the  supreme  court,  the  court  of  last 
resort  of  the  state  declares  the  statute  void, 
.as  in  conflict  with  the  state  constitution,  tliis 
.latter  ruling  la  binding  on  the  federal  supreme 
'Court,  in  the  consideration  of  the  appeal. 

2.  One  operating  a  locomotiye  on  one  train, 
iand  the  conductor  on  another  train  of  the  same 
Toad,  are  fellow  lerranta.  Mr.  Justice  Harlan, 
•dissenting. 

In  Error  to  the  Oircnlt  Oonrt  of  Appeals  for 
4he  Eighth  Circuit. 
O.  W.  Bann,  for  plaintiffs  in  error. 

Mr.  Justice  WHITE  delivered  the  opinion 
^ot  the  court. 

The  defendant  in  error,  who  was  plaintiff  in 
the  trial  court,  sued  to  recover  damages 
caused  by  an  injury,  resulting  in  the  death  of 
her  intestate,  while  serving  as  an  engineer 
4>n  an  engine  of  the  defendant  company  in  the 
«tate  of  Montana.  After  the  cause  was  put 
at  issue  a  jury  was  waived  by  a  written  stipu- 
lation, and  it  was  submitted  to  the  court  for 
Judgment  on  an  agreed  statement  of  facts. 
The  facts  stated  established  that  the  accident 
was  caused  by  a  switch  negligently  left  open 
-by  the  conductor  of  another  train  on  the  same 
road.  The  trial  court,  considering  that  the 
engineer  on  one  train  was  not  a  fellow  serv- 
MDt  of  the  conductor  on  another  train  of  the 
same  road,  gave  judgment  for  the  sum  of  the 
damage,  which  was  fixed  in  the  statement  of 
facts.  On  error  to  the  trial  court  the  circuit 
court  of  appeals  for  the  Eighth  circuit,  al- 
though holding  that  the  relation  between  the 
engineer  on  one  train  and  the  conductor  on 
another  was  that  of  a  f ^ow  servant,  yet  af- 
firmed the  judgment,  on  the  ground  that,  by 
the  statute  hiw  of  Montana,  the  common-law 
rule  as  to  the  relation  of  master  and  servant 
was  modified,  hence  the  liability  existed.  11 
a  O.  A.  63,  63  Fed.  114.  The  statute  re- 
ferred to^is  found  in  the  Compiled  Statutes 
of  the  State  of  Montana  of  1887,  and  reads 
AS  follows: 

"Sec.  697.  That  in  every  case  the  liability  of 
the  corporation  to  a  servant  or  employ^,  acting 
under  the  orders  of  his  superior,  shall  be  the 
same  in  case  of  injury  sustained  by  default  or 
wrongful  act  of  his  superior,  or  to  an  employe 
not  aiHX)lnted  or  controlled  by  him,  as  if  such 
servant  or  employd  were  a  passenger." 

Pending  this  writ  of  error  prosecuted  to  the 
Judgment  of  ai&rmaQce  rendered  by  the  cir- 
cuit court  of  appeals,  the  validity  of  the  stat- 
ute of  Montana  upcm  which  that  court  based 
Its  decree  was  drawn  in  question  before  the 
supreme  court  of  the  state  of  Montana,  where 
It  was  held  that  the  statute  was  void,  under 
the  constitution  of  the  state,  because  it  ap- 
plied only  to  domestic  corporations,  and  there- 


fore operated  a  discrimination  against  saoh 
corporations.  CrisweU  t.  Ballway  Oo,*  44  FSA 
525.  As  this  ruling  of  the  court  ct  last  as- 
sort of  the  state  of  Montana  interpreting  the 
constitution  and  laws  of  that  state  is  binding 
here,  the  sole  ground  upon  which  the  circuit 
court  of  appeals  rested  its  Judgment  is  de- 
stroyed, and  the  only  question  remaining  is, 
did  the  relation  of  fellow  servant  exist  be- 
tween an  engineer  operating  a  locomotive  on 
one  train  and  the  conductor  on  another  train 
of  the  same  road?  That  such  relation  did  ex- 
ist is  no  longer  an  open  question  in  this  court 
Raih-oad  v.  Hambly,  154  U.  &  349,  14  Sup. 
Ct  963;  Ballroad  v.  Charless,  162  U.  &  868, 
16  Sup.  Ct  848;  Balhroad  v.  Peterson,  162  U. 
S.  346,  16  Sup.  Ct  843;  Baibroad  Co.  t.  Kee- 
gan,  160  U.  S.  259, 16  Sup.  Ct  269. 

It  follows  necessarily  that  the  Judgment 
must  be  reversed,  and  that  Judgment  be  en- 
tered in  favor  ct  defendants,  and  It  Is  so  or- 
dered. 

lir.  Justice  HARLAN  dissents 


(ICB  U.  &  S04) 

WESTERN  UNION  TEL.  CO.  ▼.  STATB  OF 

INDIANA. 

(February  1,  1897.) 

No.  649. 

CONSTITUTIOHAX.  LaW— PB27ALTr  FOR  KOKPATWOT 

OF  Taxss— Amount— DiscRBTiOR  of 
Lboiblatuss. 

1.  The  provision  of  Act  Ind.  March  6.  1808, 
f  11,  that  Judgment  against  a  telegra^  com- 
pany in  an  action  in  the  name  of  the  state,  on 
relation  of  the  county  auditor,  for  unpaid  tax- 
es, shall  include  a  penalty  of  50  per  cent  of  the 
amount  of  the  tax.  is  not  unconstitutlonaL  44 
N.  E.  793,  affirmed. 

2.  It  is  within  the  discretion  of  the  legisla- 
ture to  determine  the  amount  of  a  penalty  to  be 
imposed  by  statute  fmr  the  nonpayment  of  taxes. 

Mr.  Justice  Harlan  and  Mr.  Justice  White 
dissenting. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Under  an  act  of  the  general  assembly  of 
Indiana  of  March  6^  1891,  in  respect  of  the 
assessment  and  collection  of  taxes  upon  all 
property  within  the  jurisdiction  of  the  state, 
it  wajB  provided  that  payment  of  the  taxes 
in  the  year  succeeding  their  assessment 
might  be  made  in  two  installments,  and  a 
penalty  of  10  per  cent  was  denounced  for 
the  first  six  months  of  delinqaency  and  of 
an  additional  6  per  cent  for  the  second  six 
months. 

On  March  6,  1893,  an  amendatory  act  was 
passed,  providing  for  the  taxation  of  tele- 
graph, telephone,  palace-car,  sleeping-car, 
drawing-room  car,  dining-car,  express,  fast- 
freight  and  Joint-stock  associations,  com- 
panies, co-partnerships,  and  corporations 
transacting  business  in  the  state,  of  whi<A^ 
section  11  was  as  follows:  o 

**'In  case  any  such  association,  cc^artner** 
ship  or  corporation  as  named  In  this  Bup^ip 
plemental  and  amendatory  act,  shall  fail  oir'^^ 
refuse  to  pay  any  taxes  assessed  against  tt 
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in  any  county  or  township  In  the  state*  in 
addition  to  other  remedies  provided  by  law 
for  the  collection  of  taxes,  an  action  may 
be  prosecuted  in  the  name  of  the  state  of 
Indiana  by  the  prosecuting  attorneys  of  the 
different  Judicial  circuits  of  the  state  on 
the  relation  of  the  auditors  of  the  different 
counties  of  this  state,  and  the  Judgment  in 
said  action  shall  include  a  penalty  of  fifty 
per  cent,  of  the  amount  of  taxes  so  assessed 
and  unpaid,  together  with  reasonable  attor- 
ney's fees  for  the  prosecution  of  such  action, 
which  action  may  be  prosecuted  in  any 
county  into,  through,  over  or  across  which 
the  line  or  route  of  any  such  association, 
copartnership,  company  or  corporation  shall 
extend,  or  in  any  county  where  such  asso- 
ciation, company,  copartnership  or  corpo- 
ration shall  have  an  of&ce  or  agent  for  the 
transaction  of  business.  In  case  such  asso- 
ciation, company,  copartnership  or  corpo- 
ration shall  have  refused  to  pay  the  whole 
of  the  taxes  assessed  against  the  same  by 
said  state  board  of  tax  commissioners,  or 
in  case  such  association,  company,  copart- 
nership or  corporation  shall  have  refused  to 
pay  the  taxes  or  any  portion  thereof  as- 
sessed to  it  in  any  particular  county  or 
counties,  township  or  townships,  such  ac- 
tion may  include  the  whole  or  any  portion  of 
the  taxes  so  unpaid  in  any  county  or  coun- 
ties, township  or  townships,  but  the  attor- 
ney-general may,  at  his  option,  unite  in 
one  action  the  entire  amount  of  the  tax 
due,  or  may  bring  separate  actions  in  each 
separate  county  or  township,  or  Join  coun- 
ties and  townships,  as  he  may  prefer.  All 
collection  of  taxes  for  or  on  accoimt  of  any 
particular  county  made  in  any  such  suit 
or  suits  shall  be  by  said  auditor  of  state, 
accounted  for  as  a  credit  to  the  respective 
counties  for  or  on  account  of  which  such 
collections  were  made  by  said  auditor  of 
state  at  the  next  ensuing  settlement  with 
such  county,  but  the  penalty  so  collected 
shall  be  credited  to  the  general  fund  of  the 
state;  and  upon  such  settlement  being  made 
the  treasurers  of  the  several  counties  shall, 
at  their  next  settlements,  enter  credits  up- 
on the  proper  duplicates  in  their  offices, 
and  at  the  next  settlement  with  such  county 
report  the*amount  so  received  by  him  in  his 
settlement  with  the  state,  and  proper  entries 
shall  be  made  with  reference  thereto:  pro- 
vided, however,  that  in  any  such  action  the 
amount  of  the  assessment  fixed  by  said 
state  board  of  tax  commissioners  and  ap- 
portioned to  such  coimty,  or  apportioned  by  the 
county  auditor  to  any  particular  township, 
shall  not  be  controverted." 

In  December,  1893,  the  Western  Union 
Telegraph  Company  brought  suit  against 
the  auditors  and  treasurers  of  the  various 
counties  in  the  state  of  Indiana  through  or 
in  which  its  lines  extended  to  enjoin  the 
collection  of  the  taxes  assessed  for  the  year 
1893,  on  the  ground  that  the  act  of  1893  was 
unconstitutional.     This  cause  was  decided 


in  favor  of  the  validity  of  the  law  In  the 
circuit  court  of  Marion  county,  from  which 
an  appeal  was  taken  to  the  supreme  court 
of  Indiana,  where  the  Judgment  was  af- 
firmed. 141  Ind.  281,  40  N.  B.  1051.  A  writ 
of  error  was  sued  out  from  this  court  to  the 
supreme  court  of  Indiana  to  review  that  de- 
cision, and  the  Judgment  of  that  court  was 
affirmed.   163  U.  S.  1,  16  Sup.  Ot  1054. 

In  August,  1894,  the  telegraph  company 
filed  a  bill  In  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  against 
the  auditor  of  the  state  of  Indiana  to  en- 
Join  him  from  certifying  to  the  auditors  of 
the  various  counties  the  assessments  on  its 
property  made  by  the  state  board  of  tax 
commissioners  for  the  year  1894,  on  the 
ground  of  the  unconstitutionality  of  the 
act  of  1893.  A  demurrer  was  sustain^  to 
the  bill,  amd  it  was  thereupon  dismissed. 
68  Fed.  588.  From  this  decree  of  the  cir- 
cuit court  an  appeal  was  taken  to  this  court, 
and  the  cause  docketed  February  17,  189(^ 
which  appeal  was  dismissed  by  appellant 
December  7,  1896. 

On    May    7,    1894,  the  state  of  Indiana 
brought  suit  against  the  company  in  the  cir- 
cuit court  of  Marion  county  to  recover  the 
taxes  for  1893,  and  subsequently,  on  June 
11,    1895,    filed  a  supplemeotal  complaint 
therein,    seeking    Judgment  for  the  delin- 
quent taxes  for  the  year  1804.   The  state 
recovered  Judgment  for  the  amount  of  the 
taxes  and  penalties  thereon  for  the  years 
named,  including  the  penalty  of  50  per  cent, 
and  the  telegraph  company  appealed  to  the  |. 
supreme  court  of  the  state,  where  the  Judg-§ 
ment  was  affirmed.   44  N.  E.*793.  The  cause  • 
was  then  brought  to  this  court  on  writ  of 
error. 

Samuel  O.  Pickens,  WiUard  Brown,  and 
Charles  W.  Wells,  for  plaintiff  in  error. 
Wm.  A.  Ketcham,  Alonzo  Greene  Smith,  and 
Merrill  Mooree,  for  defendant  in  error. 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  d^iv- 
ered  the  opinion  of  the  court 

Whether  the  50  per  cent  peoialty  clause  of 
the  act  of  1893  contravenes  the  constitution 
of  the  United  States  is  the  question  present- 
ed on  this  writ  If  it  does  not,  the  question 
whether  that  penalty  was  properly  includ- 
ed In  the  Judgment  rendered  against  the 
telegraph  company  was  for  the  determina- 
tlon  of  the  state  courts. 

The  necessity  of  classifying  the  subjects 
of  taxation  in  order  to  reach  uniform  and 
Just  results,  as  far  as  possible,  Is  not  de- 
nied; nor  that  the  infliction  of  penalties  on 
delinquency  Is  a  usual  and  legitimate  mode 
of  compelling  the  prompt  payment  of  taxes. 
But  the  contention  is  that  this  provision  for 
a  50  per  cent,  penalty  Is  an  arbitrary  dis- 
crimination, not  falling  within  the  principle 
of  classification,  and  therefore  open  to  con- 
stitutional objection,  as  amounting  to  a  de- 
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•olal  of  the  equal  protectioo,  of  the  laws,  and 
&  deprivation  of  property  without  due  pro- 
eesB  of  law. 

The  sapreme  court  of  Indiana  was  of  opin- 
ion that  hy  reason  of  the  differences  In  the 
nature  of  these  companies,  and  the  uses  to 
which  their  property  was  devoted  In  the 
prosecution  of  their  business,  from  other 
taxpayers  and  their  property  and  business, 
the  legislature  was  justified  in  placing  them 
in  a  class  by  themselves,  and  subjecting 
them  to  the  particular  method  of  effecting 
collection  by  means  of  penalties  and  suit  for 

^  recovery    of    judgment  for  the  delinquent 

^.  taxes,  with  penalties  added. 

-»'  *  Under  the  act  of  March  6,  1891,  taxpayers 
and  their  property  were  variously  classified 
in  resi)ect  of  the  nature  of  their  business 
and  property;  as,  for  instance,  associations 
for  banking  purposes,  not  Incorporated, 
were  placed  In  one  class,  while  the  shares  of 
capital  stock  of  banks  located  within  the 
state,  whether  organized  under  the  laws  of 
the  state  or  the  United  States,  were  placed 
In  another,  and  assessed  to  the  owners 
thereof,  special  provision  being  made  for 
the  bank  to  retain  dividends  belonsrlng  to 
the  stockholders  until  the  taxes  should  be 
paid.  Acts  Ind.  1891,  c.  09,  §§  6&-G6.  Insur- 
ance companies,  not  organized  under  the 
laws  of  the  state,  were  placed  in  another 
class,  and  It  was  provided  that  any  Insur- 
ance company  failing  or  refusing  for  more 
than  30  days  to  render  an  account  for  Its 
premium  receipts,  and  pay  taxes  thereon, 
f^hould  forfeit  $100  per  day  for  each  day 
the  report  was  withheld  or  payment  delay- 
ed, to  be  recovered  in  an  action;  authority 
being  also  conferred  on  the  auditor  of  state 
to  revoke  the  authority  of  the  defaulting 
company  to  do  business.  Section  67.  Ex- 
press companies  were  placed  In  another 
class,  and  provision  made  for  the  forfeiture 
of  $100  per  day  for  failing  to  render  the 
particular  account  provided  for  and  pay 
the  required  taxes  thereon,  to  be  recovered 
in  an  action;  the  companies  being  prohibited 
from  carrying  on  business  until  the  pay- 
ment was  made.  Section  68.  Similar  provl- 
siohs  were  made  as  to  telegraph  companies 
(section  09),  telephone  companies  (section 
TO),  and  sleeping-car  companies  (section  71); 
and  the  same,  in  substance,  as  to  bridge  and 
ferry  companies  (section  72).  Street  rail- 
roads, waterworks,  gas,  manufacturing,  and 
mining  companies,  insurance  companies, 
and  other  associations  incorporated  under 
the  laws  of  the  state,  etc.,  were  subjected 
to  still  a  different  provision.  Section  73. 
Railroad  companies  (sections  76-88)  and 
building,  loan,  and  savings  institutions  (sec- 
tion 89)  were  also  placed  in  different  classes. 
The  act  of  March  6,  1893,  repealed  tile  sec- 
tions of  the  prior  act  relating  to  express, 
telegraph,  telephone,  and  sleeping-car  com- 
panies, and,  with  other  provisions,  prescrib- 
ed this  50  per  cent  penalty^  and  provided 


for  an  actlcm  for  the  dellnqueiit  taxes  on^^ 
penalties,  by  way  of  securing  collection.® 
The* ordinary  remedies,  by  levy,  distraint,* 
and  sale,  were  manifestly  t>elieved  by  the 
general  assembly  to  be  open--as  to  these 
companies  and  their  propertlee-^to  objec- 
tion, as  interfering  with  the  exercise  of  their 
public  functions,  and  directly  Impeding  the 
transaction  of  Interstate  commerce;  and  the 
Impracticability  of  pursuing  the  ordinary 
methods  of  collection.  In  view  of  that  ob- 
jection, furnished  a  sufflcloit  ground  for 
the  adoption  of  another  mode,  as  better  suit- 
ed to  the  exigency,  because  not  involving  the 
suspension  of  the  discharge  of  public  duty 
In  that  regard. 

It  has  been  repeatedly  laid  down,  as  stat- 
ed by  Mr.  Justice  Lamar  In  Express  Oo.  v. 
fSelbert,  142  U.  S.  889,  851,  12  Sup.  Ct  260, 
253,  *that  a  system  which  Imposes  the  same 
tax  upon  every  species  of  property.  Irre- 
spective of  its  nature  or  condition  or  claM, 
will  be  destructive  of  the  principle  of  uni- 
formity and  equality  In  taxation,  and  of  a 
just  adaptation  of  property  to  its  burdens"; 
and  it  is  equally  true  as  to  the  particular 
means  taken  to  enforce  the  collection  of 
taxe8,-K>ne  rule  may  be  adopted  In  respect 
of  the  admitted  use  of  one  kind  of  proper^, 
and  another  rule  In  respect  of  the  admitted 
use  of  another,  tn  order  that  all  may  be 
compelled  to  contribute  their  proper  share 
to  the  burdens  of  government 

As  to  railroad  companies.  It  had  been  de- 
cided in  Indiana  that,  under  existing  stat- 
utes, neither  the  franchise  and  privileges 
of  such  companies,  nor  any  lands,  ease- 
ments, or  things  essential  to  their  existence, 
or  necessary  to  the  enjoyment  of  their  fran- 
chise, could  be  sold  on  execution  to  satisfy 
judgments  at  law  against  them,  while  their 
rolling  stock,  when  not  in  actual  use,  was 
liable  to  seizure  and  sale,  and  that  the  leg- 
islature had  deemed  it  the  wiser  course  to 
leave  the  method  of  coercing  payment  in 
each  case  to  the  flexible  jurisdiction  of  a 
court  of  chancery,  rather  than  to  prescribe 
a  method  which  might  be  suited  to  one  case 
and  not  to  another.  Railway  Oo.  ▼.  Boney, 
117  Ind.  501.  20  N.  B.  432. 

In  respect  of  the  companies  under  consid- 
eration, the  infliction  of  a  severe  penalty 
and  the  recovery  of  judgment  in  a  suit  for 
taxes  and  penalties,  which  judgment  would  © 
bear    interest,— as   it   had    been    held    delln-|J 
quent  taxes  did  not* (Railroad  Co.  v.  West* 
139  Ind.  254,  37  N.  E.  1000),— and  could  be 
collected  through  the  appointment  of  a  re- 
ceiver, by  sequestration  or  otherwise.  If  in 
such   manner  as  enabled   the  discharge  of 
public  duties  to  be  maintained,  was  assum- 
ed, on  grounds  of  public  policy,  to  be  the 
least  objectionable  and  most  efflclent  course 
to  be  pursued. 

Judgments  having  been  rendered  at  law, 
whatever  course  might  be  adopted  there- 
upon for  their  collection  would  be  oeces- 
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Muily  snch  as  would  eonsenre  the  public  In* 
terest,  and  would  not  stay  the  operations 
the  companies  were  organized  to  carry  on. 

The  amount  of  the  penalty  was  a  matter 
for  the  legislature  to  determine  In  its  dis- 
cretion, and  the  supreme  court  refers  to  the 
imposition  of  penalties  in  other  instances 
under  the  statutes  of  Indiana,  varying  ac- 
cording to  particular  subjects  of  taxation, 
apparently  calculated  to  operate  with  quite 
as  much  harshness. 

It  may  properly  be  further  remarked  that 
these  companies  could  have  avoided  incur- 
ring this  liability,  since,  if  desirous  of  test- 
ing the  legality  of  the  taxes  assessed  against 
them,  they  could  have  paid  them  under  pro- 
test, and  brought  suits  to  recover  bade  the 
money  so  paid,  if  unlawfully  exacted,  or  ap- 
plied to  the  proper  authorities  fbr  reUef, 
adequate  provision  being  made  by  the  laws 
of  Indiana  for  the  prompt  return  thereof  in 
case  of  the  invalidity  of  the  assessm^it,  in 
whole  or  in  part  Rev.  St  Ind.  189i,  U 
7915,  7916  (Rev.  St  1881,  H  5813.  5814). 

We  are  unable  to  discover  any  ground  for 
holding  that  the  federal  constitution  was 
violated  by  this  law,  and  agree  in  the  view 
which  the  supreme  court  of  the  state  ex- 
pressed in  the  premises. 

Judgment  atfirmed. 

Mr.  Justice  HARLAN  and  Ur.  Jtistice 
WHITE  dissent 


fl6S  U.  &  41t) 

ATLANTIC  A  P.  R.  CO.  v.  MINGUS. 

(February  15,  1897.) 

No.  100. 

Railroad  Gkants  —  Forfbiturb— Extshbioit  ov 

TiMB  —  Indian   Titlbs  —  Extinquihhm bnt  — 

Brbaoh  op  Conditions  bt  Gk>VBRNMBNT. 

1.  Act  (>>ng.  July  27,  1866,  granted  lands  to 
aid  in  construction  of  the  Atlantic  A  Pacific 
Railroad  on  condition  (section  8)  that  the  work 
should  be  begun  within  two  years,  and  com- 
pleted by  July  4,  1878.  Section  9  imposed  the 
••further  condition"  that  upon  any  breach  by 
the  company  of  the  conditions  of  the  grant, 
continued  for  one  year,  the  United  States  might 
do  anything  needful  to  secure  the  speedy  com- 
pletion of  the  road.  Section  20  reserved  to 
congress  power  to  alter,  amend,  or  repeal  the 
act.  Hdi,  that  section  9  did  not  deprive  con- 
gress of  power  to  pass  Act  July  6,  1886,  declar- 
ing unearned  lands  forfeited  for  failure  of  the 
company  to  complete  the  road  within  the  time 
limited. 

2.  Act  April  20,  1871,  passed  after  breach  by 
the  company  of  certain  conditions  of  Act  1866, 
authorized  the  company  to  mortgage  its  prop- 
erty, and  provided  that  if  it  •'shall  hereafter 
suffer  any  breach  of  the  conditions  of*  Act 
1866,  the  rights  of  those  claiming  under  any 
mortgage  of  the  lands  granted  should  be  re- 
stricted to  lands  coterminous  with  or  appertain- 
ing to  portions  of  the  road  completed  at  the 
time  of  the  foreclosure.  Hdd,  that  this  provi- 
sion did  not  extend  the  time  limited  by  Act 
1866  for  completing  the  road. 

3.  Congress  may  declare  a  forfeiture  of  a 
grant  of  public  lands  without  a  judicial  inquiry 
to  determine  whether  there  has  been  a  breach  of 
the  conditions  by  the  grantee  or  the  grantor; 
leaving  the  question  of  such  breach  to  be  de- 
termined by  subsequent  judicial  proceedings. 


4.  Lands  hi  the  Indian  Territory, 
aside  to  the  Indian  tribes,  do  not  pass 
railroad  grant  which  excepts  lands  already 
''panted,  sold,  reserved,  ♦  ♦  •  or  otherwise 
disposed  of,"  and  gives  the  grantee  the  right 
to  select  other  lands  In  lieu  thereof. 

5.  Act  1866,  fi  2,  providhig  that  tiie  United 
States  should  extinguish  ••as  rapidly  as  may  be 
consistent  with  public  policy  and  the  welfare  of 
the  Indians^  and  only  by  their  voluntary  ces- 
sion,** the  Indian  title  to  all  lands  granted  by 
the  act  was  not  an  absolute  undertaking  1^ 
the  government  to  extinguish  such  title;  and 
the  company  could  not  claim  a  breach  by  the 
government  of  its  undertaking,  nor  set  up  the 
failure  to  extinguish  such  title  as  an  cxcose  for 
the  company*s  failure  to  complete  the  road, 
without  showing  that  the  Indians  were  wiUinr 
to  cede  the  lands,  and  that  their  Interest  ana 
public  policy  required  such  cession. 

6.  Nor  was  it  an  excuse  for  fallnre  of  the 
company  to  complete  the  road  within  the  stipu- 
iated  time  that  the  government,  after  passage 
of  the  act,  made  other  reservations  to  the  u- 
dians  of  lands  within  the  limits  of  the  grant 

7.  It  is  no  defense  to  a  forfeiture  of  a  rail* 
road  grant  for  failure  of  the  company  to  com- 
plete the  road  within  the  time  Undted  that  the 
government  has  failed  to  keep  its  agreement 
to  have  the  granted  lands  surveyed  "as  tttat 
as  may  be  required  for  the  construction  of  the 
road,*'  where  such  failure  has  not  prevented 
the  company  from  mortgaging  the  lands  for 
their  full  value. 

In  Brror  to  the  Supreme  Court  of  tte 
Territory  of  New  Mexlca  ^ 

*Thi8  was  an  action  of  ejectment,  brought  •■ 
by  the  railroad  company  in  the  district  court 
for  San  Miguel  county,  N.  M.,  to  recover  of 
the  defendant,  Mingus,  a  parcel  of  land,  to 
which  the  plaintiff  claimed  title  under  ita 
land  grant,  made  by  act  of  congress  of  July 
27,  1866.  14  Stat  202.  Upon  the  trial.  It 
gave  evidence  tending  to  show  that  the  land 
in  controversy  was  part  of  an  odd-number- 
ed section  of  public  lands  within  the  pri- 
mary limits  of  the  grant,  and  was  vacant 
and  in  all  respects  subject  to  the  grant,  both 
at  the  date  thereof  and  at  the  date  of  the 
definite  location  of  the  road  (March  12,  1S72), 
and  therefore  passed  to,  and  became  vested 
in,  the  company  at  that  date. 

Defendant  pleaded  not  guilty,  and  relied 
upon  a  patent  for  the  same  land  issued  De- 
cember  10,  1891,  to  one  Albert  W.  Bray, 
founded  upon  a  pre-emption  filing  nyade 
January  0,  1888.  While  conceding  the  orig- 
inal vesting  of  title  in  the  railroad  companj 
on  March  12,  1872,  and  its  undisturbed  con- 
tinuance until  July  6,  1886,  defendant 
claimed  that  under  an  act  of  congress  ap- 
proved upon  that  day  (24  Stat  123),  declar- 
ing a  forfeiture  of  the  land  grant  the  title 
of  the  company  was  annulled,  and  became 
revested  in  the  United  States,  and  from  that 
time  the  land  was  properly  subject  to  pre- 
emption. 

Plaintiff  denied  the  validity  of  the  al- 
leged act  of  forfeiture,  contended  that  tt 
was  ineffectual  to  annul  its  title,  and  hence 
that  the  patent  of  the  defendant  was  Issued 
without  authority,  and  was  void  upon  it» 
face. 

The  facts  of  the  case  were  subsUifltfally 
as  follows;  Digitized  by  VjOOQ IC 
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The  eompany  was  originally  Incorporated 

by  act  of  congress  of  July  27,  1866  (14  Stat 

282),  and  by  section  1  of  the  act  was  au- 

ttthorlsed  to  construct  a  conttnuous  railroad 

j  and  telegraph  line  from  '*the  town  of  Spring- 

*  field,  in  the  state  of  Mis8ouri;*thence  to  the 
western  boundary  line  of  said  state;  and 
thence,  by  the  most  eligible  railroad  route, 
as  shall  be  determined  by  said  company, 
to  a  point  on  the  Canadian  river;  thence  to 
the  town  of  Albuquerque,  on  the  river  Del 
Norte;  and  thence^  by  way  of  the  Agua 
Frio  or  other  suitable  pass,  to  the  headwa- 
ters of  the  Colorado  Chiqulto;  and  thence, 
along  the  thirty-fifth  parallel  of  latitude, 
as  near  as  may  be  found  most  suitable  for 
a  railway  route,  to  the  Colorado  river,  at 
such  point  as  may  be  selected  by  said  com- 
pany for  crossing;  thence,  by  the  most  prac- 
ticable and  eligible  route,  to  the  Pacific. 
The  said  company  shall  have  the  right  to 
coofitruct  a  branch  from  the  point  at  which 
the  road  strikes  the  Canadian  river  east- 
wardly,  along  the  most  suitable  route  as  se- 
lected, to  a  point  in  the  western  boundary 
line  of  Arkansas,  at  or  near  the  town  of  Van 
Buren." 

By  section  2,  authority  was  given  to  the 
company  to  take  materials  from  the  pub- 
lic lands  adjaceDA  to  the  line  of  the  road 
for  its  construction,  and  the  United  States 
agreed  to  "extinguish,  as  rapidly  as  may  be 
consistent  with  public  policy  and  the  wel- 
fare of  the  Indians,  and  only  by  their  vol- 
untary cession,  the  Indian  title  to  all  lands 
faffing  under  the  operation  of  this  act,  and  ac- 
quired in  the  donation  to  the  road  named  in  the 
act" 

By  section  8  there  was  granted  to  the  com- 
pany, for  the  purpose  of  aiding  in  the  con- 
struction of  the  railroad  and  telegraph,  etc., 
''every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per 
mile  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt  through  the  ter- 
ritories of  the  United  States,  and  ten  alter- 
nate sections  of  land  per  mile  on  each  side 
of  said  railroad  whenever  it  passes  through 
any  state." 

By  section  6,  the  president  of  the  United 
States  was  to  cause  the  lands  to  be  survey- 
ed for  forty  miles  in  width  on  both  sides  of 
the  entire  line  of  said  road,  "after  the  gen- 
eral route  shall  be  fixed,  and  as  fast  as  may 
be  required  by  the  construction  of  said  rail- 
road." 
The  eighth,   ninth,   and  seventeenth  sec- 

e  tions  were  as  follows: 

S     "Sec.  8.  And  be  it  further  enacted,  that 

•  each  and  every  •grant  right  and  privilege 
herein  are  so  made  and  given  to  and  accept- 
ed by  said  Atlantic  and  Pacific  Railroad 
Company,  upon  and  subject  to  the  following 
conditions,  namely:  That  the  said  compa- 
ny shall  commence  the  work  on  said  road 
witliln  two  years  from  the  approval  of  this 
act  by  the  president  and  shall  complete  not 


less  than  fifty  miles  per  year  after  the  sec- 
ond year,  and  shall  construct  equip,  fur- 
nish and  complete  the  main  line  of  the  whole 
road  by  the  fourth  day  of  July,  Anno  Dom- 
ini eighteen  hundred  seventy-eight 

"Sec.  9.  And  be  it  further  enacted,  that 
the  United  States  make  the  several  cooidi- 
tloual  grants  herein,  and  that  the  said  At- 
lantic and  Pacific  Railroad  Company  accept 
the  same,  upon  the  further  condition  that  if 
the  said  company  make  any  breach  of  the 
conditions  hereof,  and  allow  the  same  to 
continue  for  upward  of  one  year,  then,  in 
such  case,  at  any  time  hereafter,  the  Unit- 
ed States  may  do  ajiy  and  all  acts  and 
things  which  may  be  needful  and  necessary 
to  insure  a  speedy  completion  of  the  said 
road." 

"Sec.  17.  And  be  it  fm-ther  enacted,  that 
the  said  company  Is  authorized  to  accept  to 
its  own  use  any  grant,  donation,  loan,  pow- 
er, franchise,  aid  <Mr  assistance  which  may 
be  granted  to  or  conferred  on  said  company 
by  the  congress  of  the  United  States,  by  the 
legislature  of  any  state^  or  by  any  corpom- 
tion,  person  or  persons,  or  by  any  Indian 
tribe  or  nation  through  whose  reservation 
the  rocLd  herein  provided  for  may  pass;  and 
said  corporation  is  authorized  to  hold  and 
enjoy  any  such  grant  donation,  loan,  pow- 
er, franchise,  aid  or  assistance,  to  its  own 
use,  for  the  purpose  aforesaid:  provided, 
that  any  such  grant  or  donation,  power,  aid 
or  assistance  from  any  Indian  tribe  or  na- 
tion shall  be  subject  to  the  approval  of  the 
president  of  the  United  States." 

By  the  twentieth  section,  the  right  was  re- 
served to  congress,  "at  any  time,  having  due 
regard  for  the  rights  of  said  Atlantic  and  Pa- 
cific Railroad  Company,"  to  "add  to,  alter, 
amend  or  repeal  this  act" 

The  company  proceeded  with  its  organiza- 
tion, but  up  to  April  20,  1871,  had  only  been 
able  to  construct  75  miles  of  its  road,  includ-i« 
ing  34  miles  in  the  Indian  Territory,  extend- ;j! 
Ing* westward  from  its  eastern  terminus  at* 
Springfield,  Mo.  Along  that  construction  in 
the  state  of  Missouri,  there  was  but  little  un- 
appropriated public  land  available  under  the 
grant  to  aid  in  building  the  road.  From  the 
west  line  of  Missouri  to  the  west  line  of  the 
Indian  Territory,  about  350  miles,  the  lands 
were  unsurveyed,  and  were  wholly  embraced 
hi  Indian  titles  which  the  United  States  had 
not  extinguished,  and  none  of  those  lands  were 
available  to  aid  in  construction.  From  thenoe, 
through  New  Mexico  and  Arizona  to  the  Colo- 
rado river,  the  route  of  the  road  ran  through 
numerous  reservations  occupied  by  hostile  and 
warlike  Indians,  the  boundaries  of  whl<^ 
reservations  were  subsequently  enlarged  by 
the  United  States,  and  new  reservations  cre- 
ated. Most  of  the  lands  which  were  not  in- 
cluded in  such  unextinguished  Indian  occu- 
pancy were  then  unsurveyed,  and  were  large- 
ly taken  up  by  unadjusted  Mexican  land 
claims.  It  also  appears  that  the  surveying  and 
engineering  parties  of  the  company  were  stop- 
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ped  by  orders  from  the  secretary  of  the  inte- 
rior from  continuing  westward  through  the  In- 
dian Territory,  and  the  company  was  unable 
to  iHToceed  until  March,  1871,  and  then  only 
upon  executing  a  bond  In  the  sum  of  half  a 
million  of  dollars,  conditioned  for  the  protec- 
tion of  the  Indian  tribes,  through  whose  ter- 
ritory the  line  of  route  was  required  to  pass 
by  the  act  of  congress. 

For  these  reasons,  the  company  was  com- 
pelled to  stop  work,  and  appeal  to  congress 
for  express  authority  to  moitgage  its  land 
gi-ant  in  advance  of  the  construction  of  the 
road,  so  as  to  secure  capital  for  the  prosecu- 
tion of  the  work.  Thereupon,  cm  April  20, 
1871,  congress  passed  an  act  authorizing  the 
company  to  mortgage  its  property,  with  a  pro- 
viso that  "if  the  company  shall  hereafter  suf- 
fer any  breach  of  the  conditions  of  the  act 
above  referred  to,  (July  27,  1866,)  under  which 
it  is  organized,  the  rights  of  those  claiming 
under  any  mortgage  made  by  the  company  to 
the  lands  granted  to  it  by  said  act  shall  extend 
only  to  so  much  thereof  as  shall  be  cotermi- 
nous with  or  appertain  to  that  part  of  said  road 
^  which  shall  have  been  constructed  at  the  time 
^  of  the  foreclosure  of  said  mortgage." 
•  *  Under  the  authority  of  this  act  the  company 
executed  mortgages  to  the  aggregate  amount 
of  $31,500,000,  of  which  $3,590,629  was  secur- 
ed by  mortgages  upon  the  central  division  of 
the  road,  extending  from  the  west  line  of  Mis- 
souri to  Albuquerque,  and  embracing  the  lands 
here  in  controversy. 

By  July  4. 1878,  the  date  fixed  by  the  act  of 
186G  for  the  completion  of  the  road,  the  com- 
pany had  constructed  only  125  miles  out  of 
the  2,267  miles  contemplated  for  the  entire 
Une;  but,  in  order  to  have  an  outlet  to  the  mar- 
kets of  St  Louis,  and  the  transportation  fa- 
cilities of  the  Mississippi  river,  it  had,  in  Oc- 
tober, 1870,  purchased  the  Southern  Pacific 
Railroad,  then  built  from  Pacific  City,  37  miles 
west  of  St.  Louis,  to  Springfield.  Owing,  as  is 
claimed,  to  the  financial  panic  of  1873,  and  the 
failure  of  the  United  States  to  extinguish  the 
Indian  titles  tt rough  the  Indian  Territory,  or 
of  the  company  to  acquire  them,  no  substan- 
tial progress  was  made  with  the  road  from 
1871  uutU  about  the  beginning  of  1880,  when 
the  company  made  such  arrangements  as  to 
enable  it  to  resume  the  work  of  construction. 
In  order  to  do  this,  however,  It  had  to  give  up 
operations  in  the  Indian  Territory;  and  by 
making  connection  with  the  Atchison,  Topeka 
&  Santa  F6,  whose  construction  had  then 
reached  the  line  of  the  Atlantic  &  Pacific  at 
Albuquerque,  in  New  Mexico,  It  became  prac- 
ticable to  build  westward  to  the  Pacific  Ocean, 
and  thus  avoid  many  of  the  obstacles  and 
hindrances  which  had  been  encountered  in  the 
Indian  Territory.  There  were  then  construct- 
ed and  equipped,  at  a  cost  of  $16,000,000, 
about  50  miles  more  In  the  Indian  Territory, 
and  560  miles  westward  from  Albuquerque  to 
the  "Needles,"  on  the  Colorado  river,  all  of 
which  were  examined  and  accepted  by  oi-der 
^  the  president    It  also  acquired,  by  contract 


of  purchase,  at  an  expense  of  $7,290,000,  213 
miles  of  road  from  the  Needles  to  Mojave,  GaL, 
which  had  been  constructed  by  the  Southern 
Pacific  Railroad  Company,  and  by  a  trackage 
contract  with  the  Southern  Padfle  the  At- 
lantic A  Pacific  obtained  the  right  to  nm  its 
own  cars  to  San  Francisco,  and  to  conduct  to 
that  point  an  independent  and  competitiTeS 
freight  and  passenger  business.* On  July  0,? 
1886,  the  company  had  about  1,228  miles  of 
constructed  road,  equipped  and  in  operation, 
of  which,  however,  it  had  itself  c<Histnicted 
only  747  mllea  That  portion  of  the  line  from 
Sepulpa,  in  the  Indian  Territ<»y,  to  Albuquer- 
que, and  from  Mojave  to  the  Pacific,  were  In 
1886,  and  still  remahi,  unconstructed. 

Upon  this  state  of  facts,  on  July  6,  1886, 
congress  passed  an  act  (24  Stat  123)  declaring 
all  the  lands,  excepting  the  right  of  way»  *^ul- 
jacent  to  and  coterminous  with  the  uncom- 
pleted portions  of  the  main  line  of  said  road, 
embraced  wlthhi  both  the  granted  and  Indem- 
nity limits,  as  contemplated"  by  the  act  of  or- 
ganization, to  be  "forfeited  and  restoved  to  the 
public  domain."  The  validity  of  this  act  rale- 
ed  the  only  question  at  issue  between  the  par- 
ties. 

Upon  the  trial,  the  court  dh-ected  a  verdict 
for  the  defendant  Plaintiff  sued  out  a  writ 
of  error  from  the  supreme  court  of  the  terri- 
tory, which  afiirmed  by  a  divided  court  the 
judgment  of  the  court  below  (34  Pac.  592), 
whereupon  plaintiff  sued  out  a  writ  of  error 
from  thU  court 

B.  J.  Phelps.  A.  T.  Brltton,  and  A,  B. 
Browne,  for  plaintiff  in  error.  Asst  Atty. 
Gen.  Dickinson  and  Jo.  Harry  Call,  for  the 
United  States,  by  special  leave. 


•Mr.    Justice    BROWN,  after  stating  the? 
facts  In  the  foregoing  language,  delivered 
the  opinion  of  the  court 

While  the  value  of  the  land  involved  In 
this  case  is  small,  the  question  at  issue  be- 
tween the  parties  affects  the  validity  of  the 
entire  land  grant  of  the  company  adjacent 
to  and  coterminous  with  all  that  part  of 
the  main  line  of  the  road  not  completed  on 
July  6.  1886.  The  case  turns  wholly  upon 
the  validity  of  the  act  of  that  date,  forfeit- 
ing that  portion  of  the  land  grant 

Plaintiff  claims  in  this  connection  that 
the  act  was  invalid,  inasmuch  as  the  Unit- 
ed States  had  failed  to  perform  their  ovm 
obligations  in  two  particulars:  First,  that 
they  not  only  failed  to  extinqulsh  the  In- 
dian title  to  lands  along  the  prescribed  route 
of  the  road,  but  had  since  further  incum- 
bered the  grant  by  the  creation  of  additional 
Indian  reservations,  carved  out  of  the  grant- 
ed lands;  second,  that  they  also  largely  fail- 
ed to  survey  the  lands  as  required  by  the 
sixth  section,  although  repeatedly  urged  and 
requested  to  do  so  by  the  railroad  company. 

1.  The  reserved  rights  of  the  United 
States  with  respect  to  this  land  grant  are 
contained  in  the  eighth,  ninth,  and  twen- 
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tleth  Beotlons  of  t&e  original  act,  and  are 
as  follows:  By  section  8  the  grant  was 
made  subject  to  the  condition  that  the  com- 
pany should  commence  work  within  two 
years  from  the  approval  of  the  act,  and 
,  should  complete  not  less  than  50  miles  a 
9  year  after  the  second  year,  and  should  com- 

•  plete  the  main  line  of*  the  whole  road  by 
July  4,  1878.  By  section  9,  a  "further  con- 
dition" was  imposed:  that  if  the  company 
made  any  breach  of  the  conditions  of  the 
act,  and  allowed  the  same  to  continue  for 
upward  of  one  year,  the  United  States 
might  do  anything  which  might  be  needful 
and  necessary  to  secure  the  speedy  comple- 
tion of  the  road.  And  by  section  20  the 
general  power  was  reserved  to  congress  to 
alter,  amend,  or  repeal  the  act,  subject  only 
to  a  due  regard  for  the  rights  of  the  com- 
pany. 

The  position  of  the  plaintiff  is  that  the 
rights  of  the  United  States  were  fixed  and 
limited  by  section  9;  that  congress  did  not 
intend  that  the  grant  should  ever  be  for- 
feited; but  that,  upon  a  breach  of  any  at 
the  conditions,  the  United  States  could  only 
take  steps  itself  to  insure  the  speedy  comple- 
tion of  the  road. 

What  steps  the  government  could  take  in 
that  direction,  and  what  the  effects  of  its 
action  upon  the  land  grant  might  be,  it  is 
dlfDcult  to  decide.  It  would  seem  highly 
inequitable,  however,  that,  if  the  govern- 
ment were  compelled  to  go  on  and  complete 
the  road  at  its  own  expense,  the  company 
should  yet  be  able  to  retain  the  land  grant, 
the  condition  of  which  was  the  completion 
of  the  road  at  its  expense.  The  act  makes 
no  provision  whatever  for  the  disposition  of 
the  land  grant  in  this  contingency.  What 
remedy  the  government  would  have  had  in 
case  it  had  elected  itself  to  go  on  and  com- 
plete the  road  is  left  entirely  to  conjecture. 
Some  further  action  on  the  part  of  congress 
would  seem  to  have  been  necessary. 

Aside  from  this  difficulty,  however,  we 
are  clearly  of  opinion  that  congress  intend- 
ed to  impose  this  simply  as  a  "further  con- 
dition," consequent  upon  a  breach  by  the 
railroad  company  of  its  stipulations,  and  to 
reserve  to  the  United  States  the  option  of 
forfeiting  the  grant  entirely,  or  of  taking 
measures  to  insure  the  speedy  completion  of 
the  road.  This  further  condition  was  obvi- 
ously intended  for  the  benefit  of  the  govern- 
ment, and  with  no  purpose  of  merging  other 
conditions,  or  of  superseding  other  remedies 
to  which  it  might  be  entitled.  While,  by  the 
act  of  July  27,  1866,  like  other  similar  acts 
passed  about  the  same  time,  it  was  doubt- 
g^lesB  intended  that  the  grant  should  operate 
M  in  prsesenti,  it  certainly  never  could  have 

•  been  contemplated  that,  in  case  the  •com- 
pany took  no  steps  towards  the  completion 
of  the  road,  the  government  could  not  for- 
feit the  grant,  and  could  resort  to  no  other 
remedy  than  building  the  road  itself.  It  cer- 
tainly would  be  highly  inequitable,  as  well 


as  Impolitic,  that  the  company  should  retain 
the  land  grant,  and  do  nothing  towards  the 
construction  of  the  road,  or  that  the  lands 
granted  should  be  permanently  withdrawn 
from  the  public  domain.  A  more  reasona- 
ble interpretation  would  be  to  say  that  con- 
gress contemplated  a  possibility  that  the 
company  might  proceed  in  good  faith  with 
the  cooistruction  of  the  road,  and  might  so 
nearly  approach  its  completion  that  it  would 
be  for  the  best  interests  of  the  government  to 
go  on  itself  and  complete  it,  rather  than  to 
insist  upon  an  entire  forfeiture  of  the  grant. 
Even  if  section  9  were  Intended  as  a  limita- 
tion upon  the  power  of  congress,  which 
might  otherwise  be  inferred  from  section  8» 
the  power  reserved  by  section  20  to  alter, 
amend,  or  repeal  the  act,  except  so  far  as 
its  exercise  might  interfere  with  the  just 
rights  of  the  company,  being  the  latest  ex- 
pression of  the  legislative  will,  may  prop- 
erly be  construed  to  dominate  the  others. 

But  little  light  is  to  be  gained  in  the  con- 
sideration of  this  question  by  referring  ta 
the  conditions  for  forfeiture  or  reinvest- 
ment of  title  under  other  railway  land-grant 
acts.  There  is  no  such  uniformity  in  the 
terms  of  their  conditions  subsequent  as  ta 
lead  us  to  give  any  different  construction  to 
the  three  sections  in  question  than  such  as 
their  language  plainly  requires.  It  cannot 
be  supposed  that  congress  Intended  to  vest 
a  title  in  the  railway  company  to  this  enor- 
mous grant  of  lands  without  contemplating 
that  the  government  might  in  some  way  re- 
acquire it  in  case  of  a  failure  of  the  com- 
pany to  comply  with  the  conditions  of  the 
grant.  No  express  provision  for  a  forfei- 
ture was  required  to  fix  the  rights  of  the 
government  If  an  estate  be  granted  upon  a 
condition  subsequent,  no  express  words  of 
forfeiture  or  reinvestiture  of  title  are  nec- 
essary to  authorize  the  grantor  to  re-enter 
in  case  of  a  breach  of  such  conditions.  Stan- 
ley V.  Colt,  5  Wall.  119;  Mead  v.  Ballard,  7 
Wall.  290;  Ruch  v.  Rock  Island,  97  U.  S. 
693;  Hayden  v.  Stoughton,  6  Pick.  528;  Jack-e^ 
son  V.  Allen,  3  Cow.  220;  Gray  v.  Blanch-^ 
ard,  8  Pick.  283.  And  the  fact  that^congress  * 
imposed,  as  a  further  condition,  the  right  to 
complete  the  road  itself,  did  not  deprive  it 
of  the  power  of  resorting  to  other  remedies 
to  which  the  breach  of  such  conditions  en- 
titled it 

2.  As  to  the  proper  construction  of  the  act 
of  April  20,  1871:  This  act,  in  general  terms, 
authorized  the  railroad  company  to  make 
and  issue  its  bonds  in  such  sums  as  it 
pleased,  and  to  mortgage  its  road,  etc.,  to 
secure  them,  with  a  proviso  that,  if  the 
company  should  thereafter  suffer  any  breach 
of  the  conditions  of  its  acts  of  organization, 
the  rights  of  those  claiming  under  the  moi-t- 
gage  of  the  land  grant  should  extend  only 
to  so  much  thereof  as  should  be  "cotermi- 
nous with  or  appertain  to  that  part  of  said 
road  which  shall  have  been  constructed  at 
the  time  of  th^  foreclosure  of  said  mort 
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gage.**  Conceding  that,  with  respect  to  the 
rights  of  the  mortgagees,  at  least,  this  act 
was  a  condonation  of  the  breach  of  any 
condition  which  had  previonsly  occurred*  it 
loft  the  rights  of  the  gorernment  nnimpalr- 
ed  with  respect  to  any  breach  which  should 
thei-eafter  occur,  and  expressly  limited  the 
rights  of  the  mortgagees  to  such  land  as 
should  appertain  to  and  be  coterminous  with 
the  completed  portion  of  the  road  at  the 
time  of  the  foreclosure.  It  is  insisted  by 
the  plaintiff  that  the  final  words  of  this  act 
indicate  an  intention  on  the  part  of  congress 
to  extend  the  time  for  the  construction  of 
the  road  until  such  time  as  the  mortgagees 
might  see  fit  to  foreclose.  But  we  do  not 
80  read  it  There  is  nothing  in  the  act 
evincing  an  intention  on  the  part  of  congress 
to  walTB  any  of  the  conditions  of  the  act 
of  1866,  except  so  far  as  such  conditions 
had  already  been  broken.  Congress  doubt- 
less anticipated  that  the  mortgage  might 
be  foreclosed,  and,  desiring  to  provide 
against  the  possible  contingency  that  the 
mortgagees  might  claim  the  right  to  sell  the 
entire  land  grant  upon  the  foreclosure,  de- 
clared that  it  should  operate  only  upon  that 
part  of  the  grant  appertaining  to  the  com- 
pleted portion.  If  there  were  any  ambiguity 
in  this  act,  we  should  feel  bound,  upon  fa- 
miliar principles,  to  give  the  government 
the  benefit  of  the  doubt  Railroad  Co.  v. 
o  Litchfield,  23  How.  66,  88;  Leavenworth, 
5  U  &  G.  R.  Co.  V.  U.  S.,  92  U.  S.  733,  740; 
*  Coosaw  Min.  Co.  v.  South  Carolina,  144*U. 
S.  550,  562,  12  Sup.  Ct  689.  But,  in  our 
view,  there  is  no  caae  made  calling  for  the 
application  of  this  rule,  as  the  Intention  of 
congress  to  simply  limit  the  remedy  of  the 
mortgagees  seems  entirely  clear.  The  orig- 
inal act  being  silent  upon  the  subject  of 
mortgaging  the  grant,  there  is  reason  to 
suppose  that  congress  passed  the  act  for  the 
purpose  of  resolving  any  doubts  that  cap- 
italists may  have  entertained  with  respect 
to  such  power.  The  mortgagees,  standing 
in  the  place  of  the  mortgagor,  had  no  great- 
er rights  than  it  had,  and  must  be  held  to 
have  known  that  they  were  taking  an  estate 
which  was  defeasible  upon  condition  broken. 
It  cannot  be  supposed  that  congress  intend- 
ed to  postpone  indefinitely,  or  until  the 
mortgagees  chose  to  foreclose,  any  remedy 
it  might  have  against  the  mortgagor  for  a 
breach  of  its  covenants.  The  plain  meaning 
of  the  proviso  is  to  permit  any  foreclosure 
of  the  mortgage  to  operate  only  upon  such 
lands  as  are  opposite  and  appurtenant  to 
that  part  of  the  road  which  should  be  con- 
structed at  the  time  of  the  foreclosure,  but 
not  to  extend  for  a  day  the  time  within 
which  the  road  should  be  completed.  The 
act  also  had  a  purpose  In  its  assurance  to 
mortgagees  that  no  forfeiture  would  be  In- 
sisted upon  for  conditions  already  broken, 
and  that  they  might  safely  advance  their 
money,  If  no  breach  should  thereafter  oc- 
cur.   Except  to  this  extent,  there  was  no 


intention  by  this  act  to  alter,  amend,  or  v&- 
peal  the  act  of  1866. 

8.  Coming  now  to  the  act  of  1888»  forfeiting 
the  grant,  it  is  claimed  in  the  first  place  that 
congress  has  no  right  by  simple  act  to  forfeit 
a  title  already  vested,  without  providing  for 
a  Judicial  Inquiiy  as  to  whether  there  has  been 
a  breach  of  a  condition  on  the  part  of  the 
grantee,  and  the  legal  efTect  of  such  breacht 
and  also  whether  there  has  not  been  a  breadi 
on  the  part  of  the  United  States  which  would 
estop  them  from  claiming  a  forfeiture.  There 
is  no  doubt  that,  where  an  estate  it  granted 
subject  to  a  condition  subsequoit,  the  mere 
fact  that  there  has  been  a  breach  of  such  con- 
dition will  not  revest  the  title  in  the  grantor 
without  some  act  or  declaration  upon  his  part 
Ruch  T.  Rock  Ishind,  97  U.  S.  69&  In  thto 
CBJM  it  was  said  by  Mr.  Justice  Swayne  tbat^ 
'it  was  not  denied  by  the  plaintiff  that  the  J 
title  had  passed,  and  that  tiie*eatate  had  vest-*^ 
ed  by  the  dedication.  If  the  condition  subse- 
quent were  broken,  that  did  not.  Ipso  flicto. 
produce  a  reverter  of  the  title.  The  estate 
continued  in  full  force  until  the  proper  step 
was  taken  to  consummate  the  forfeiture.  This 
act  can  only  be  done  by  the  grantor  during 
his  lifetime,  and  after  his  death  by  those  in 
privity  of  blood  with  hiuL"  In  the  case  of  a 
private  grant  this  is  ordinarily  done  fay  re-entxy 
on  the  part  of  the  grantor,  although,  as  waa 
said  in  this  case,  "bringing  suit  for  the  inrem- 
ises  by  the  ptoi^er  party  is  sufiident  to  author- 
ize a  recovery  without  actual  entry  or  a  pre- 
vious demand  of  possession."  GoweU  T. 
Springs  Co.,  100  U.  S.  55;  AusUn  v.  Gun- 
bridgeport  Parish,  21  Pick.  215;  Jackson  v. 
Crysler,  1  Johns.  Cas.  125;  Hosford  v.  Bal- 
lard, 39  N.  Y.  147;  Cruger  v.  McLauiy,  41 
N.  T.  219;  Cornelius  v.  Ivins,  26  N.  J.  Iaw, 
376. 

But,  where  the  grant  is  a  public  one,  this 
court  has  held  in  a  series  of  cases  that  tbB 
remedy  of  the  government  is  by  an  inquest  of 
office  or  ofice  found,  a  Judicial  proceeding 
but  Uttle  used  in  this  country,  or  by  a  legisla- 
tive act  directing  the  possession  and  appropria- 
tion of  the  land. 

Blackstone  defines  an  inquest  of  ofllce  as 
"an  inquiry  made  by  the  king's  officer,  his  sher- 
iff, coroner,  or  escheator,  virtute  officii,  or  by 
writ  to  them  sent  for  that  purpose,  or  l^  oom- 
missioners  specially  appointed,  concerning  any 
matter  that  entitles  the  king  to  the  possessloa 
of  lands  or  tenements,  goods  or  chattels.  This 
is  done  by  a  Jury  of  no  determinate  number, 
being  either  twelve,  or  less,  or  more.  •  •  • 
These  Inquests  of  office  were  devised  Tiy  law, 
as  an  authentic  means  to  give  the  Jung  his 
right  by  solemn  matter  of  record,  without 
which  he,  in  general,  can  neither  take  nor  part 
from  anything."    3  BL  Comm.  258,  259. 

The  necessity  of  an  inquest  of  office  was  con- 
sidered by  this  court  at  an  early  day  In  two 
cases.  In  Smith  v.  Maryland,  6  Crandi,  280, 
it  was  held  that  l^  the  confiscation  act  of 
Maryland,  passed  in  1780,  before  the  adoption 
of  the  constitution,  interests  in  land  were  < 
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pletdy  devested  \jy  operation  of  law,  without 
«  office  found.  The  validity  of  the  act  was  ap- 
^  parentlj  not  considered. 
♦  •  The  case  of  Fairfax's  Devisee  v.  Hunter's 
Lessee,  7  Cranch,  603,  involved  the  title  to  a 
large  tract  of  land  In  Virginia,  granted  to  Lord 
Fairfax.  The  lands  were  devised  by  will  to 
Denny  Fairfax,  a  British  subject,  who  never 
became  a  citizen  of  the  United  States,  but 
always  resided  in  England,  and  was  an  alien 
enemy.  In  1788  the  governor  of  the  common- 
wealth of  Virginia  granted  the  lands  by  patent 
to  Hunter,  a  citizen  of  Virginia,  who  entered 
Into  possession  prior  to  the  institution  of  the 
action.  It  was  the  opinion  of  the  court  that 
the  title  acquired  by  an  alien  by  purchase  It 
not  devested  until  office  found,  although  it  was 
contended  that  the  common  law  as  to  inquests 
of  office  had  been  dispensed  with  by  statute, 
so  as  to  make  the  grant  to  Hunter  complete 
and  perfect.  As  to  this  point,  Mr.  Justice 
Story  observed  (page  022):  '*We  will  not  say 
that  it  was  not  competent  for  the  legislature 
(supposing  no  treaty  in  the  way),  by  a  special 
act,  to  have  vested  the  land  in  the  commcm- 
wealth  without  an  inquest  of  office  for  the 
cause  of  alienage.  But  such  an  effect  ought 
not,  upon  principles  of  public  policy,  to  be 
presumed  upon  light  ground.  That  an  inquest 
of  office  should  be  made  in  cases  of  alienage 
1b  a  useful  and  important  restraint  upon  pub- 
lic proceedings.  •  ♦  ♦  It  prevents  individ- 
uals from  being  harassed  by  numerous  suits 
introduced  by  litigious  grantees.  It  enables 
the  owner  to  contest  the  question  of  alienage 
directly  by  a  traverse  of  the  office.  It  affords 
an  opportunity  for  the  pubKc  to  know  the  na- 
ture, the  value,  and  the  extent  of  Its  acquisi- 
tions, pro  defectu  hoeredis.  And,  above  all,  it 
operates  as  a  salutary  suppression  of  that  cor- 
rupt influence  which  the  avarice  of  specula- 
tion might  otherwise  urge  upon  the  legislature. 
The  common  law,  therefore,  ought  not  to  be 
deemed  to  be  repealed,  unless  the  language  of 
a  statute  be  clear  and  explicit  for  this  pur- 
pose." It  was  further  held  that  during  the  war 
the  lands  in  controversy  were  never,  by  any 
public  law,  vested  in  the  commonwealth.  It 
was  also  held  that  the  treaty  of  1794  with 
Great  Britain  completely  protected  and  con- 
firmed the  title  of  Denny  Fairfax.  Mr.  Jus- 
tice Johnson,  dissenting,  was  of  opinion  that 
^the  interest  acquired  by  Denny  Fairfax  under 
IB  the  devise  was  a  mere  scintilla  Juris,  and  that 
» that^scintiUa  was  extinguished  by  the  grant 
of  the  state  vesting  the  tract  in  Hunter;  that 
it  was  competent  for  the  state  to  assert  its 
rights  over  an  alien's  property  by  other  means 
than  hy  an  inquest  of  office;  that  in  Great 
Britain,  in  the  case  of  treason,  an  inquest  of 
office  had  been  expressly  dispensed  with  by 
the  statute  of  33  Hen.  VIII.  c  30;  and  that 
he  saw  no  reason  why  it  was  not  competent 
for  the  legislature  of  Virginia  to  do  the  same. 
Subsequent  cases  in  this  court  have  asserted 
this  power  to  exist  beyond  any  controversy. 
As  was  said  in  U.  S.  v.  Rcpeutigtiy,  5  Wall. 
211,  268:  "The  mode  of  asserting  or  of  as- 
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suming  the  forfeited  grant  to  subject  to  the 
legislative  authority  of  the  government  It 
may  be  after  Judicial  investigation,  or  by  tak- 
ing possession  directly,  under  the  authority  of 
the  government,  without  these  preliminary  pro- 
ceedings." Practically,  the  same  language  to 
used  in  Schulenberg  v.  Harrlman,  21  WalL 
44,  63.  In  Famsworth  v.  Railroad  Go.,  92  U. 
S.  45,  66,  we  said:  "A  forfeiture  by  the  state 
of  an  interest  in  lands  and  connected  fran- 
chises, granted  for  the  construction  of  a  pub* 
lie  work,  may  be  declared  for  noncompliance 
with  the  conditions  annexed  to  their  grant  or 
to  their  possession  when  the  forfeiture  to  pro- 
vided by  statute,  without  Judicial  proceedings 
to  ascertain  and  determine  the  failure  of  the 
grantee  to  perform  the  conditlonfl.  Such  mode 
of  ascertainment  and  determination— that  la, 
by  Judicial  proceedings— to  attended  with  many 
conveniences  and  advantages  over  any  other 
mode,  as  it  estabUshes  as  matttf  of  record, 
importing  verity  against  the  grantee,  the  facts 
upon  which  the  forfeiture  depends,  and  thus 
avoids  uncertainty  in  titles  and  consequent 
litigation.  But  that  mode  to  not  essential  to 
the  divestiture  of  the  interest  where  the  grant 
is  for  the  accomplishment  of  an  object  in 
which  the  public  to  concerned,  and  is  made 
by  a  law  which  expressly  provides  for  the  f or> 
feiture  when  that  object  to  not  accompltohed. 
Where  land  and  franchises  are  thus  held,  any 
public  assertion  by  legtolative  act  of  the  own- 
ership of  the  state,  after  default  of  the  grantee^ 
—such  as  an  act  resuming  control  of  them, 
and  appropriating  them  to  particular  uses,  orS 
granting  them  to^others  to  carry  out  the  orlg- 1 
inal  object,— will  be  equally  effectual  and 
operative.** 

These  cases  were  all  quoted  with  approval, 
and  the  doctrine  reasserted,  in  McMlcken  v.  U. 
S.,  97  U.  S.  20i,  217;  Van  Wyck  v.  Knevate, 
106  U.  S.  360,  368,  1  Sup.  Ct  336. 

These  cases  are  not  put  upon  the  ground 
that  the  United  States  reserved  the  right  to 
declare  a  forfeiture,  or  even  provided  express- 
ly for  a  reversion  of  title  In  case  of  a  breacht 
but  upon  the  general  ground  that  the  govern- 
ment was  vested  with  the  same  right  as  a  pri- 
vate grantor,  upon  breach  of  a  condition  sub- 
sequent, though  such  right  was,  from  the 
necessities  of  the  case,  to  be  exercised  in  a 
somewhat  different  mamier,  vto.  by  legislative 
act.  Instead  of  re-entry. 

But,  while  we  think  the  practice  of  forfeit* 
ing  by  legislative  act  is  too  well  settled  to  be 
now  disturbed,  we  do  not  wish  to  be  under- 
stood as  saying  that  this  power  may  be  arbi- 
trai'ily  exercised,  or  that  the  grantee  may  not 
set  up  in  defense  any  facts  which  he  might 
lay  before  a  Jury  in  a  Judicial  inquisition.  It 
would  comport  neither  with  the  dignity  of  the 
government,  nor  with  the  constitutional  rights 
of  the  grantee,  to  hold  that  the  govemmoit, 
by  an  arbitrary  act,  might  divest  the  latter  of 
his  title  when  there  had  been  no  breach  of  the 
conditions  subsequent,  or  when  the  govern* 
ment  itself  had  been  manifestly  in  default  In 
the  performance  of  its  stipulations.   The  hk 
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qniiy  In  each  case  la  a  Jodldal  one,— whether 
there  has  been,  upon  either  side,  a  failure  to 
perform;  and  It  makes  but  little  practical  dif- 
ference whether  such  Inquiry  precedes  or  fol- 
lows the  re-entry  or  act  of  forfeiture. 

The  charge  in  this  connection  is  that  the  gov- 
emment  not  only  failed  in  Its  legal  obligation 
to  extinguish  the  Tndifln  titles  and  to  survey 
the  lands,  but,  upon  the  contrary,  has  still  fur- 
ther burdened  these  titles  with  the  very  doud 
it  stipulated  to  remove  by  additional  reserva- 
tions In  favor  of  the  Indians.  The  main  con- 
test in  the  case  has  been  upon  this  point.  In 
locating  the  road  between  Springfield,  in  Mis- 
souri, and  Albuquerque,  in  New  Mexico,  the 
most  direct  route  lay,  for  350  miles,  through 
i^i^the  Indian  Territory.  To  determine  whether 
§  the  government  has  been  derelict  in  this  par- 
•  ticular*  it  is*necessary  to  compare  the  several 
sections  of  the  act  to  ascertain  exactly  what 
the  grant  covered,  and  to  what  extent  the 
legal  rights  of  the  grantee  were  impaired  by 
the  nonaction  of  the  government  By  the  third 
section  of  the  act  a  grant  was  made  of  20  sec- 
tions per  mile  on  each  side  of  the  line  through 
the  territories,  and  10  sections  per  mile  through 
the  states,  subject  to  the  conditions  that 
"whenever,  on  the  line  thereof,  the  United 
States  shall  have  full  title  not  reserved,  sold, 
granted  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights,  at 
Lhe  time  the  line  of  said  road  is  designated  by 
a  plat  thereof,  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  and  when- 
ever, prior  to  said  time,  any  of  said  sections 
or  part  of  sections  shall  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers, 
or  pre-empted  or  otherwise  disposed  of,  other 
lands  shall  be  selected  by  said  company  in 
lieu  thereof."  If  the  grant  stood  upon  his  lan- 
guage alone,  there  could  be  no  doubt  that,  as 
the  lands  in  the  Indian  Territory  had  been  set 
apart  for  the  sole  use  and  occupation  of  vari- 
ous Indian  tribes,  they  were  reserved  lands, 
within  the  meaning  of  that  section.  Leaven- 
worth, L.  &  G.  R.  Co.  V.  U.  S.,  02  U.  S.  733. 
It  was  held  in  this  case  that  a  grant  of  lands 
in  similar  terms  to  the  one  under  considera- 
tion did  not  apply  to  lands  which  had  been  re- 
served to  the  Osage  tribe  of  Indians  within 
the  state  of  Kansas,  whether  the  Indian  rights 
were  extinguished  before  or  after  the  definite 
location  of  the  route.  See,  also,  Railway  Co. 
V.  Dunmeyer,  113  U.  S.  G29,  5  Sup.  Ct.  566; 
Bardon  v.  Railroad  Co.,  145  U.  S.  535,  12  Sup. 
Ct  856. 

Indeed,  it  is  open  to  serious  doubt  whether 
that  large  tract  of  land,  known  distinctively 
as  the  "Indian  Territory,"  Is  a  territory  of  the 
United  States,  within  the  meaning  of  the  act. 
While,  for  certain  purposes,— such,  for  in- 
stance, as  the  enforcement  of  the  criminal  and 
internal  revenue  laws,— it  has  been  recognized 
as  such,  and  within  the  Jurisdiction  of  the  Unit- 
ed States  (IJ.  S.  V.  Rogers,  4  How.  567;  The 
Cherokee  Tobacco,  11  Wall.  616),  a  reference 
to  some  of  the  treaties  under  which  It  is  held 
by  the  Indians,  Indicates  that  it  stands  in  an 


entirely  different  relation  to  tbB  United  States^ 
from  other* territories,  and  that  for  most  pur-* 
poses  it  is  to  be  considered  as  an  indq;>endent 
country.  Thus,  in  the  treaty  of  December  29. 
1835  (7  Stat  478),  with  the  Oherokees,  where- 
by the  United  States  granted  and  conveyed  by 
patent  to  the  Cherokees  a  portion  of  this  ter- 
ritory, the  United  States,  hi  article  5,  cove- 
nanted and  agreed  that  the  land  ceded  to  the 
Cherokees  should  "in  no  future  time,  without 
their  consent,  be  included  within  the  territorial 
limits  or  jurisdiction  of  any  state  or  terri- 
tory"; and  by  further  treaty,  of  August  17, 
18i6  (9  Stat  871),  provided  (article  1)  "that 
the  lands  now  occupied  by  the  Cherokee  Na- 
tion shall  be  secured  to  the  whole  Cherokee 
people  for  their  common  use  and  benefit,  and 
a  patent  shall  be  issued  for  the  same."  So» 
too,  by  treaty  with  the  Choctaws  of  Septem- 
ber 27,  1830  (7  Stat  333),  granting  a  porUon 
of  the  Indian  Territoty  to  them,  the  United 
States  (article  4)  secured  to  the  "Choctaw  Na- 
tion of  red  people  the  jurisdiction  and  govern- 
ment of  all  the  persons  and  property  that  may 
be  within  their  limits  west,  so  that  no  terri- 
tory or  state  shall  ever  have  the  right  to  pass 
laws  for  the  government  of  the  Choctaw  Na- 
tion of  red  people  and  their  descendants,  and 
that  no  part  of  the  land  granted  shall  ever  be 
embraced  in  any  territory  or  state;  but  the 
United  States  shall  forever  secure  said  Choc- 
taw Nation  from,  and  against  all  laws  except 
such  as  from  time  to  time  may  be  enacted  in 
their  own  national  councils,  not  inconsistoit," 
etc.  And  in  a  treaty  of  March  24,  1832  (7  Stat 
366),  with  the  Creeks  (article  14),  the  Greek 
country  west  of  the  Mississippi  was  solemnly 
guarantied  to  these  Indians;  "nor  shall  any 
state  or  territory  ever  have  a  right  to  pass 
laws  for  the  government  of  such  Indians,  but 
they  shall  be  allowed  to  govern  themsdves, 
so  far  as  may  be  compatible  with  the  g^ieral 
jurisdiction  which  congress  nuiy  think  proper 
to  exercise  over  them." 

Under  the  guaranties  of  these  and  other  slm- 
liar  treaties,  the  Indians  have  proceeded  to  es- 
tablish and  cany  on  independent  governments 
of  their  own,  enacting  and  executing  their 
ovm  laws,  punishing  their  own  criminals,  ap- 
pointing their  own  officers,  raising  and  ex- 
pending their  own  revenues.    Their  positi(Mi,|, 
as  early  as  1855,  is  indicated  by  the  following*} 
extract*  from  the  opinion  of  this  court  tn  Mac-* 
key  V.  Cox,  18  How.  100,  103: 

"A  question  has  been  suggested  whether  the 
Cherokee  people  should  be  considered  or  treat- 
ed as  a  foreign  state  or  territory.  The  fact 
that  they  are  under  the  constitution  of  the 
Union,  and  subject  to  acts  of  congress  regu- 
lating trade,  is  a  sufficient  answer  to  the  sug- 
gestion. They  are  not  only  within  our  juris- 
diction, but  the  faith  of  the  nation  is  pledged 
for  their  protection.  In  some  respects  they 
bear  the  same  relation  to  the  federal  govern- 
ment as  a  territory  did  in  its  second  grade  of 
government  under  the  ordinance  of  1787. 
Such  territory  passed  its  own  laws,  subject  to 
the  approval  of  congress,  and  its  inhabitanti 
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robject  to  the  constitution  and  acts  of 
•congress.  The  principal  difference  exists  in 
the  fact  that  the  Cherokees  enact  tiielr  own 
laws,  under  the  restriction  stated,  appoint  their 
own  officers,  and  pay  their  own  expenses. 
This,  however,  is  no  reason  why  the  laws  and 
proceeds  of  the  Cherokee  territory,  so  f ar  aa 
relates  to  the  rights  claimed  under  them, 
shonld  not  be  placed  upon  the  same  footing 
as  other  territories  in  the  Union.  It  is  not  a 
foreign,  but  a  domestic,  territory,— a  territory 
whidi  originated  under  our  constitution  and 
laws." 

Similar  language  is  used  with  reference 
to  these  Indians  In  Holden  v.  Joy,  17  Wall. 
211,  242.  Under  these  circumstances,  It 
could  scarcely  be  expected  that  the  United 
States  should  be  called  upon  to  extinguish, 
for  the  benefit  of  a  railroad  company,  which 
had  chosen  to  locate  its  route  through  this 
territory,  a  title  guarantied  to  the  Indians 
by  solemn  treaties,  and  which  had  been 
possessed  by  them  for  upwards  of  40  years, 
with  the  powers  of  an  almost  independent 
government 

The  terms  of  the  second  section  of  the  land 
grant  act  indicate  that  nothing  of  this  kind 
was  contemplated.   The  United  States  did 
not   agree   to   extinguish    the   Indian   title 
absolutely,  but  only  "as  rapidly  as  may  be 
consistent  with  public  policy  and  the  wel- 
fare of  the  Indians,  and  only  by  their  vol- 
untary cession."     Whether  an  extinguish- 
ment of  an  Indian  title  at  all  was  consistent 
^with  public  i)olicy  and  the  welfare  of  the 
« Indians  could  only  be  determined  by  con- 
•  gress,  or  the*  executive  officers  of  the  gov- 
ernment.   Whether  It  could  be  obtained  by 
voluntary  cession  could  only  be  determined 
by  the  acts  of  the  Indians  themselves. 

In  Buttz  V.  Railroad  Co.,  119  U.  S.  55.  7 
Sup.  Ct.  100,  wherein  a  grant  to  the  North- 
em  Padflc  Railroad,  with  a  similar  provi- 
sion for  the  extinguishment  of  Indian  titles, 
was  under  consideration,  it  was  held  that, 
under  tlie  principal  treaties  applicable  to 
that  case,  the  grant  operated  to  convey  the 
fee  to  the  company,  subject  to  the  right  of 
occupancy  by  the  Indians,  but  that  the  right 
of  the  Indians  could  not  be  interfered  with 
or  determined,  except  by  the  United  States; 
that  no  private  individual  could  invade  it, 
and  the  manner,  time,  and  conditions  of  its 
extinguishment  were  matters  solely  for  the 
consideration  of  the  government,  and  were 
not  open  to  contestation  In  the  judicial  tii- 
bunals.  It  appeared  in  that  case  that  the 
United  States  had  full  title  to  the  lands, 
subject  to  a  mere  right  of  occupancy  on  the 
part  of  the  Indians. 

With  respect  to  the  power  of  the  United 
States  to  extinguish  the  Indian  titles,  it 
was  observed  in  Beecher  v.  Wetherby,  95 
U.  S.  517,  525:  "It  is  to  be  presumed  that 
in  this  matter  the  United  States  would  be 
governed  by  such  considerations  of  justice 
as  would  control  a  Christian  people  in  their 
treatment   of   an   Ignorant   and   dependent 


race.  Be  that  as  it  may,  the  propriety  or 
Justice  of  their  action  towards  the  Indians 
with  respect  to  their  lands  is  a  question  of 
governmental  policy,  and  is  not  a  matter 
open  to  discussion  In  a  controversy  between 
third  parties,  neither  of  whom  derives  title 
from  the  Indians." 

The  railroad  company  was  in  no  position 
to  insist  that  the  government  should  ex- 
tinguish these  titles,  at  least  without  affirm- 
atively proving  that  the  Indians  were  will- 
ing to  make  the  cession,  and  that  it  was 
consistent  with  public  policy  and  their  own 
general  welfare  to  permit  them  to  do  sow  It 
made  the  government  its  arbiter  in  this  par- 
ticular. Indeed,  It  is  doubtful  if  the  engage- 
ment of  the  government  amounted  to  any- 
thing more  than  an  expression  of  its  will- 
ingness to  assist  the  company  in  acquiring 
Indian  titles,  if  the  company  could  persuadeo 
the  Indians  to  relinquish  such  titles,  amd  tbe$ 
government  *  considered  it  consonant  with* 
their  welfare  to  do  so.  The  stipulation 
should  be  read  in  connection  with  the  sev- 
enteenth section  of  the  act,  which  author- 
ized the  company  to  accept  grants  from 
"any  Indian  tribe  or  nation  through  whose 
reservation  the  road  herein  provided  for 
may  pass,*'  provided  that  any  such  grant 
or  donation,  power,  aid,  or  assistance  from 
any  Indian  tribe  or  nation  should  be  sub- 
ject to  the  approval  of  the  president  of  the 
United  States.  This  proviso  is  obviously  in- 
consistent with  any  general  undertaking  on 
the  part  of  the  government  to  extinguish  all 
Indian  titles.  That  it  required  the  United 
States  absolutely  and  at  all  hazards  to  ex- 
tinguish such  titles,  and  to  take  from  the 
Indians  a  strip  of  land  40  miles  in  width 
through  the  entire  territory,  and  open  It  to 
settlement,  le  not  only  inconsistent  with 
their  treaties  and  with  their  agreement  with 
the  company,  but  one  which  involved  a 
grave  disturbance.  If  not  practically  the  up- 
setting, of  a  long-established  Indian  gov- 
ernment. In  fact,  congress  promised  noth- 
ing in  this  particular  from  which  the  com- 
pany could  claim  a  legal  breach  of  their 
agreement,  without  at  least  showing  that 
the  Indians  were  willing  to  cede  that  por- 
tion of  their  territory,  and  that  public  pol- 
icy and  their  own  welfare  required  this  to 
be  done. 

Plaintiff  admits  that  there  was  a  reserved 
discretion  in  the  government  as  to  the  cir- 
cumstances under  which  the  Indian  titles 
should  be  extinguished,  but  insists  that,  so 
long  as  that  discretion  was  exercised  and 
performance  withheld,  the  government  was 
in  no  position  to  assert  a  right  of  forfeiture; 
in  other  words,  that  so  long  as  fulfillment 
by  the  company  remained  impossible,  by 
reason  of  the  failure  of  the  government  to 
keep  its  promises,  no  matter  for  what  rea< 
son,  the  power  to  insist  upon  performance 
by  the  railroad  was  postponed.  We  consider 
this  construction  of  the  compact  unsound. 
The  railroad  company  took  its  chances  with 
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the  government  In  this  particular.  The  lat- 
ter might  not  deem  It  sound  policy  or  for 
the  welfare  of  the  Indians  to  extinguish 
their  title,  or  it  might  not  procure  their  as- 
sent. Under  neither  contingency  would  the 
company  have  the  right  to  complain  nor  to 
J  set  up  this  nonperformance  as  a  defense  to 

•  Its  own  failure  to  build*the  road.  Knowing 
the  title  under  which  the  Indians  held  this 
territory,  the  company  should,  when  it  con- 
templated the  construction  of  the  road,  have 
obtained  some  positive  assurances  from  the 
Indians  that  they  would  permit  the  road 
to  be  built  It  seems  that  by  treaties  made 
in  18C6  with  the  Seminoles,  the  Ghoctaws 
and  Chickasaws,  the  Creelcs,  the  Delawares, 
and  the  Cherolcees  (14  Stat  755-790),  pro- 
vision was  made  for  a  right  of  way  for  cer- 
tain railways  from  north  to  south,  and  from 
east  to  west,  through  the  Indian  Territory; 
but  the  very  fact  that  these  treaties  made 
no  provision  for  a  grant  of  lands  to  the  rail- 
ways through  this  territory  as  appurtenant 
to  their  line  of  road  was  notice  to  the  com- 
jtanies  that  no  such  grant  was  contemplat- 
ed. Indeed,  these  very  treaties  made  addi- 
tional provisions  for  the  exercise  of  legis- 
lative power  by  the  several  Indian  nations, 
and  contained  additional  guaranties  for 
their  legislative  independence  and  self-gov- 
ernment,~guaranties  quite  inconsistent  with 
a  grant  to  the  railway  of  alternate  sections 
of  land  40  miles  in  width,  and  the  opening 
of  the  other  alternate  sections  to  purchase 
as  public  lands.  All  of  these  treaties  were 
entered  into  prior  to  the  land  grant  act  of 
July  21,  1866,  and  both  parties  must  have 
had  them  in  view  at  that  time. 

4.  The  defense  that  other  reservations  were 
made  to  these  Indians  after  this  act  was  pass- 
ed stands  upon  a  somewhat  different  basis. 
So  far  as  these  Indian  reservations  were  in  the 
Indian  Territory,  they  are  Immaterial,  since 
we  have  already  held  that  lands  in  that  terri- 
tory did  not  pass,  and  it  could  make  no  differ- 
ence whether  they  were  reserved  for  one  tribe 
or  another.  Of  the  reservations  in  New  Mexi- 
co and  Arizona,  most  of  them  were  made  after 
July  4,  1878,  the  time  fixed  for  the  completion 
of  the  road,  and  at  a  time  when  the  govern- 
ment had  a  right  to  declare  the  grant  forfeited. 
All  these  reservations,  too,  were  made  op- 
posite portions  of  the  road  which  were  actual- 
ly built,  and  cannot  be  made  available  as  an 
excuse  for  not  completing  the  other  portions. 
None  of  them  seem  to  affect  in  any  way  the 
lands  coterminous  with  the  unconstructed  por- 
^tion.  There  was  no  restriction  upon  tlie  right 
^of  the  government  to  dispose  of  public  lands 

*  in  any  waj  *it  saw  fit  prior  to  the  filing  of  the 
map  of  definite  location;  and  if  it  assumed 
to  dispose  of  lands  within  the  grant,  after  the 
rights  of  the  railroad  company  had  attached, 
such  action  might  be  void,  but  it  would  be  no 
answer  to  the  obligation  of  the  company  to 
complete  its  road  within  the  stipulated  time. 
Some  of  these  reservations,  too,  were  made  in 
pursuance  of  treaties  made  with  the  Indians 


prior  to  the  land  grant  act,  and  were  apparent- 
ly made  in  pursuance  of  a  plan  to  confine  the 
Indians  within  designated  boundaries  of  ter- 
ritories previously  occupied  by  them.  These 
reservations  did  not  seem  to  have  seriously  In- 
terfered with  the  company  in  the  prosecution 
of  its  work;  or,  with  the  exception  of  those  '  \ 
the  Indian  Territory,  to  have  been  seriously 
insisted  upon  as  an  answer  to  the  proposed 
forfeiture"  of  its  land  grant 

5.  It  is  finally  contended  that  the  govern- 
ment failed  to  fulfill  its  obligation  to  survey 
the  lands,  and  that  this  was  a  condition  pre- 
cedent to  its  right  to  declare  a  forfeiture. 
This  obligation  Is  contained  in  the  sixth  sec- 
tion in  the  following  language;  ''That  the  presi- 
dent of  the  United  States  shall  cause  the  lands 
to  be  surveyed  for  forty  miles  in  width  on 
both  sides  of  the  entire  line  of  said  road,  after 
the  general  route  shall  be  fixed,  and  as  fast 
as  may  be  required  by  the  construction  of  said 
railroad.*'  Evidently,  the  failure  to  do  this 
did  not  prevent  the  company  from  realizing 
the  full  value  of  the  land  granted  by  mort- 
gaging the  road;  and  it  is  open  to  doubt  wheth- 
er it  could,  under  any  circumstances,  be  in- 
sisted upon  as  a  defense  to  the  forfeiture.  It 
is  true  that  the  railroad  company  offered  to 
furnish  the  money  for  such  surveys,  and  that 
the  United  States  refused  to  accept  it;  but 
such  offer  was  not  made  until  1881,  three  years 
after  the  time  stipulated  for  the  completion  of 
the  road,  and  at  a  time  when  the  government 
had  a  right  to  treat  the  land  grant  as  forfeited, 
although  the  act  of  forfeiture  was  not  passed 
for  five  years  thereafter. 

Upon  the  whole,  it  does  not  seem  to  us  that 
congress  exceeded  its  powers  In  forfeiting  this 
grant  The  plaintiff  company  seems  to  have 
undertaken  its  great  enterprise  In  building  a^, 
transcontinental  railroad  without  adequate  ap- J 
preciation  of*the  difficulties  to  be  surmounted,* 
which  finally  caused  a  total  suspension  of  Its 
work;  and  when.  In  1880,  after  the  panic  of 
1873  had  spent  its  force,  it  resumed  opera- 
tions, the  time  had  already  expired  for  the 
completion  of  the  road,  and  it  was  only  by 
the  inaction  or  indulgence  of  congress  that  it 
was  permitted  to  proceed.  So  far  as  the  road 
was  built  and  accepted  by  the  government  aftp 
er  that  time.  It  was  probably  entitled  to  re- 
ceive its  appropriate  land  grant,  but  this  was 
rather  a  matter  of  favor  than  of  strict  right 
During  this  long  period,  from  1871  to  1880,  It 
should,  under  its  charter,  have  constructed,  at 
least  50  miles  per  year,  and  should  have  com- 
pleted the  whole  road  by  July  1,  1878.  But  It 
did  nothing.  After  this  long  Inaction  of  9 
years,  and  its  practical  abandonment  of  the 
work,  the  company  was  not  in  a  position  to 
demand  of  the  government  a  strict  and  literal 
performance  of  Its  obligations  when  it  had 
so  completely  failed  to  meet  its  own.  While 
the  reservation  of  some  of  these  lands  for  the 
benefit  of  the  Indian  tribes  might  not  have 
been  consistent  with  its  obligations  to  extin- 
guish Indian  titles.  If  the  company  had  been 
prosecuting  Its   work  according^  ^fi^con* 
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tnct,  we  do  Bot  think  that  It  is  entitled  to 
complain  that  the  government  did  not  deal 
with  It  precisely  as  if  It  lived  up  to  Its  under- 
taking. 

The  judgment  of  the  court  below  must  there- 
fore be  uflirmed. 

Mr.  Justice  CRAY  wa.s  not  present  at  the 
argument,  and  took  no  part  in  the  decision  of 
this 
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(February  15, 1897.) 
No.  150. 

OOFBTITUTIOIVAX.    LaW—  CONTROL    OV    NaVIGABLB 

Waters— PowBs  of  Statbs— Bridges,  Etc— 
Exercise  op  Autbobitt  bt  Congress. 

1.  The  states  have  full  power  as  to  the  erec- 
tion of  bridges  and  other  works  in  navigable 
streams  wholly  within  their  jurisdiction,  in 
the  absence  of  the  exercise  by  congress  of  au- 
thority to  the  contrary. 

2.  The  delegation  to  the  secretary  of  war  by 
Act  Sept.  19,  1890  (26  Stat  458,  f§  4,  6.  7),  of 
authority  to  direct  changes  in  exiBtixig  bridges 
over  any  navigable  waters  of  the  United  States, 
or  of  bridges  to  be  erected  under  legislative  au- 
thority of  any  state,  for  the  purpose  of  pre- 
venting obstructions  to  navigation,  showed  no 
Intention  by  congress  to  exercise  exclusive  con- 
trol over  navigable  waters  entirely  within  the 
jurisdiction  of  a  state;  and  consequently  this 
act  did  not  deprive  the  states  of  power  to  com- 
pel the  removal  or  alteration  of  bridges  erected 
over  such  waters  without  authority. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

Geo.  C.  Greene,  for  plaintiff  in  error.  T. 
B.  Burton,  for  defendant  in  error. 

Mr.  Justice  WHITE  delivered  the  opinion 
of  the  court 

The  Judgment  of  the  supreme  court  of  the 
state  of  Ohio  to  which  this  writ  of  error 
was  prosecuted  afl3rmed  a  judgment  of  the 
trial  court  rendered  in  proceedings  by  quo 
warranto  ordering  the  defendant  below,  an 
Ohio  corporation,  to  absolutely  remove  a 
bridge  or  to  modify  its  structure  by  creating 
an  adequate  draw  span  therein;  the  bridge 
being  one  by  it  erected  and  maintained  over 
the  Ashtabula  river,  a  short  distance  above 
the  point  where  that  stream  empties  into 
Lake  Erie.  The  legal  conclusions  of  the 
lower  court  were  rested  upon  certain  specific 
findings  of  fact  viz.  that  the  bridge  without 
a  draw  had  been  erected  and  was  maintain- 
ed without  the  consent  of  the  state  by  an 
abuse,  by  the  corporation,  of  the  franchise 
held  by  it  from  the  state,  and  that  It  was 
a  public  nuisance  impeding  the  navigation 
of  the  river,  which  was  wholly  within  the 
state  of  Ohio.  Both  the  pleadings  and  the 
9  errors  here  assigned  deny  the  jurisdiction  of 
gthe  state  of  Ohio  or  its  courts  to  control  the 
•subject-matter  of  the •  controversy,  on  the 
theory  that  the  determination  of  whether 


the  defendant  possessed  the  right  to  erect 
the  bridge  and  to  continue  it,  although  con- 
structed without  authority,  is  a  federal  and 
not  a  state  question.  This  contention  la 
predicated  on  sections  4,  5,  and  7  of  the  act 
of  congress  of  September  19,  1890  (26  Stat 
453). 

The  contention  is  that  the  statute  in  ques- 
tion manifests  the  purpose  of  congress  to 
deprive  the  several  states  of  all  authority 
to  control  and  regulate  any  and  every  struc- 
ture over  all  navigable  streams,  although 
they  be  wholly  situated  within  their  tenl- 
tory.  That  full  power  resides  in  the  states 
as  to  the  erection  of  bridges  and  other  worlu 
in  navigable  streams  wholly  within  their  ju- 
risdiction, in  the  absence  of  the  exercise  by 
congress  of  authority  to  the  contrary,  Is  con- 
clusively determined.  Willson  v.  Marsh  Co., 
2  Pet  245;  Withers  y.  Buckley,  20  How. 
84;  CaPdwell  ▼.  Bridge  Co.,  113  U.  S.  206, 
5  Sup.  Ct  423;  Bridge  Co.  ▼.  Hatch,  125  U. 
S.  1,  8  Sup.  Ct.  811;  Shively  v.  Bowlby,  152 
U.  S.  33,  14  Sup.  Ct  548,  and  authorities 
there  cited.  Indeed,  the  argument  at  bar 
does  not  assail  the  rule  settled  by  the  fore- 
going cases,  but  asserts  that  as  the  power 
which  it  recognizes  as  existing  in  the  states 
is  predicated  solely  upon  the  failure  of  con- 
gress to  exert  its  paramount  authority,  there- 
fore the  rule  no  longer  obtains,  since  the  act 
of  1890,  relied  on,  substantially  amounts  to 
an  express  assumption  by  congress  of  entire 
control  over  all  and  every  navigable  stream, 
whether  or  not  situated  wholly  within  a 
state. 

The  correctness  of  this  proposition  is  the 
sole  question  for  consideration.  The  fourth 
section  of  the  act  relied  on  provides: 

"That  whenever  the  secretary  of  war  shall 
have  good  reason  to  believe  that  any  rail- 
road or  other  bridge  now  constructed,  or 
which  may  hereafter  be  constructed  over 
any  of  the  navigable  water-ways  of  the 
United  States  Is  an  unreasonable  obstruction 
to  the  free  navigation  of  such  waters  on  ac- 
count of  insufllclent  height  width  of  span, 
or  otherwise,  or  where  there  Is  difficulty  in 
passing  the  draw-opening  or  the  draw-span 
of  such  bridge  by  rafts,  steamboats,  or  other |. 
water  craft,  it  shall  be  the  duty  of  the  saidg 
secretary,  first  glving*the  parties  reasonable* 
opportunity  to  be  heard,  to  give  notice  to  the 
persons  or  corporations  owning  or  control- 
ling such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  rea- 
sonably free,  easy  and  unobstructed;  and  in 
giving  such  notice  he  shall  specify  the  chan- 
ges required  to  be  made,  and  shall  prescribe 
in  each  case  a  reasonable  time  In  which  *to 
make  them.  If  at  the  end  of  such  time  the 
alteration  has  not  been  made,  the  secretary 
of  war  shall  forthwith  notify  the  United 
States  district  attorney  for  the  district  in 
which  such  bridge  is  situated,  to  the  end  that 
the  criminal  proceedings  mentioned  in  tbs 
succeeding  section  may  be  taken." 

Digitized  by  VjOOQIC 
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Th«  fifth  section  makes  it  a  misdemeanor 
CO  willfully  refuse  to  comply  with  the  lawful 
orders  of  the  secretary  of  war  in  the  prem- 
ises, and  for  the  prosecution  of  the  offender 
by  proceedings  instituted  by  the  proper  dis- 
trict attorney.  The  portion  of  the  seventh 
section,  which  relates  to  the  questian  in 
hand,  is  as  follows: 

*'And  it  shall  not  be  lawful  hereafter  to 
commence  the  construction  of  any  bridge, 
bridge-draw,  bridge  piers  and  abutments, 
causeway  or  other  worlds  over  or  in  any  port, 
road,  roadstead,  haven,  harbor,  navigable 
river,  or  navigable  waters  of  the  United 
States,  under  any  act  of  the  legislative  as- 
sembly of  any  state,  until  the  location  and 
plan  of  such  bridge  or  other  worlds  have 
been  submitted  to  and  approved  by  the  sec- 
retary of  war,  or  to  excavate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of  the  chan- 
nel of  said  navigable  water  of  the  United 
States,  unless  approved  and  authorized  by 
the  secretary  of  war:  provided,  that  this  sec- 
tion shall  not  apply  to  any  bridge,  bridge- 
draw,  bridge  piers  and  abutments  the  con- 
struction of  which  has  been  heretofore  duly 
authorized  by  law,  or  be  so  construed  as  to 
authorize  the  constructian  of  any  bridge, 
draw  bridge,  bridge  piers  and  abutments,  or 
other  worlds,  under  an  act  of  the  legislature 
of  any  state,  over  or  in  any  stream,  port, 
roadstead,  haven  or  harbor,  or  other  navi- 
gable water  not  wholly  within  the  limits  of 
such  state.*' 
^  On  the  face  of  this  statute,  it  is  obvious 
gthat  it  does  not  support  the  claim  based  up- 
•'  on  it.  Conceding,  without*declding,  that  the 
words  "waterways  of  the  United  States," 
tliereln  used,  apply  to  all  navigable  waters, 
even  though  they  be  wholly  situated  within 
a  state,  and  passing,  also,  without  deciding, 
the  contention  that  congress  can  lawfully 
delegate  to  the  secretary  of  war  all  its  pow- 
er to  authorize  structures  of  every  kind  over 
all  navigable  waters,  nothing  In  the  statute 
gives  rise  even  to  the  implication  that  it  was 
intended  to  confer  such  power  on  the  secre- 
tary of  war.  The  mere  delegation  to  the  sec- 
retary of  the  right  to  determine  whether  a 
structure  authorized  by  law  has  been  so 
built  as  to  impede  commerce,  and  to  direct, 
when  reasonably  necessary,  its  modification 
so  as  to  remove  such  Impediment,  does  not 
confer  upon  that  officer  power  to  give  origi- 
nal authority  to  build  bridges,  nor  does  it 
presuppose  that  congress  conceived  that  it 
was  lodging  In  the  secretary  power  to  that 
end.  When  the  distinction  between  an  au- 
thorized structure  so  erected  as  to  impede 
commerce  and  an  unauthorized  work  of  the 
same  character  is  borne  In  mind,  the  fallacy 
of  the  contention  relied  on  becomes  appar- 
ent The  mere  delegation  of  power  to  direct 
a  change  in  lawful  structures  so  as  to  cause 
them  not  to  interfere  with  commerce  cannot 
be  construed  as  conferring  on   the  officer 


named  the  right  to  determine  when  and 
where  a  bridge  may  be  buUt  If  the  inter- 
pretation claimed  were  to  be  given  to  the 
act,  its  necessary  effect  would  be  that  con- 
gress, in  creating  an  additional  means  to 
control  bridges  erected  by  authority  of  law, 
had,  by  implication,  confirmed  and  made  val- 
id every  bridge  built  without  sanction  of 
law. 

The  language  of  the  seventh  section  makes 
clearer  the  error  of  the  interpretation  relied 
on.  The  provision  that  it  shall  not  be  lawful 
to  thereafter  erect  any  bridge  "in  any  navi- 
gable river  or  navigable  waters  of  the  Unit- 
ed States,  under  any  act  of  the  legislative 
assembly  of  any  state,  until  the  location  and 
plan  of  such  bridge  •  •  •  have  been  sub- 
mitted to  and  approved  by  the  secretary  <^ 
war,"  contemplated  that  the  function  of  the 
secretary  should  extend  only  to  the  form  of 
future  structures,  since  the  act  would  not 
have  provided  for  the  future  erection  of^ 
bridges  under  state  authority  if  its  very  pur- 
pose was  to  deny  for  the  future  all  •power* 
in  the  states  on  the  subject  Tbe  qualifica- 
tion affixed  to  the  proviso  which  accom- 
panies this  section  throws  light  on  the  en- 
tire statute,  and  points  obviously  to  the  pur- 
pose intended  to  be  accomplished  by  its  en- 
actment The  qualifying  language  is  that 
the  section  shall  not  apply  to  any  bridge 
"heretofore  duly  authorized  by  law,  or  be  so 
construed  as  to  authorize  the  construction  of 
any  bridge,  draw  bridge,  bridge  piers,  and 
abutments,  or  other  works,  under  an  act  <^ 
the  legislature  of  any  state,  over  or  in  any 
stream,  port  roadstead,  haven  or  harbor,  or 
other  navigable  water,  not  wholly  within 
the  limits  of  such  state."  The  construction 
claimed  for  the  statute  is  that  its  purpose 
was  to  deprive  the  states  of  all  power  as  to 
every  stream,  even  those  wholly  within  their 
borders,  while  the  very  words  of  the  statute, 
saying  that  its  terms  should  not  be  con- 
strued as  conferring  on  the  states  power  to 
give  authority  to  build  bridges  on  streams 
not  wholly  within  their  limits,  by  a  negative 
pregnant  with  an  affirmative,  demonstrate 
that  the  object  of  the  act  was  not  to  deprive 
the  several  states  of  the  authority  to  con- 
sent to  the  erection  of  bridges  over  naviga- 
ble waters  wholly  within  their  territory.  To 
hold  that  the  act  manifested  an  intention  on 
the  part  of  congress  to  strip  the  several 
states  of  all  authority  over  every  navigable 
stream  wholly  within  the  state  would  re- 
quire the  obliteration  of  these  qualifying 
words,  and  would  therefore  be  the  creation 
of  a  new  statute  by  Judicial  construction. 
It  follows,  therefore,  that,  even  conceding 
arguendo  that  the  words  "navigable  waters" 
as  used  in  the  act  were  intended  to  apply  to 
streams  wholly  within  a  state,  its  obvious 
purpose  was  not  to  deprive  the  states  of  au- 
thority to  grant  power  to  bridge  such 
streams,  or  to  render  lawful  all  bridges  pre- 
viously built  without  authority/^  h\ 
igitized  by 
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to  create  an  additional  and  camalatlye  rem- 
edy  to   prevent   such   structures,   although 
lawfully  authorized,  from  Interfering  with 
commerce. 
Afltaned. 


Mr. 
suit 


Justice  BREWER  concurs  in  the  re- 
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BURLINGTON    GASLIGHT    CO.   t.   BUR- 
LINGTON, O.  R.  &  N.  RY.  CO. 
(February  15,  1897.) 
No.  173. 
Public  Lakds—Towv  Sites— Rkbervatioms  vob 
FuBLio  U8B— Rights  of  Lot  Owners— 
Injunctioh. 

1.  Pursuant  to  the  directions  of  the  acts  for 
platting  certain  towns  on  public  lands  in  Iowa 
(5  Stat  70,  178),  a  strip  of  land  200  feet  wide 
along  the  river  front  of  Burlington  was  re- 
served for  highways  and  other  public  uses.  By 
the  act  of  1853  (10  Stat.  157),  congress  granted 
to  the  city  these  reserved  lands,  with  accre- 
tions, especially  declaring  that  the  grant  was 
only  a  relinquishment  of  the  rights  of  the  Unit- 
ed States,  and  should  not  affect  rights  of  third 
parties.  Held,  that  this  act  merely  transferred 
to  the  city  the  fee  in  the  reserved  strip  with 
full  control  over  it,  subject  only  to  the  state 
laws,  and  to  vested  private  rights. 

2.  The  reservation,  in  a  statute  directing  the 
platting  of  a  town  on  public  lands  bordering 
the  Mississippi  river,  of  a  strip  200  feet  wide 
along  the  river  front  "for  public  use,"  to  "re- 
main forever  for  public  use,  as  public  highways, 
and  for  other  public  uses'*  (5  Stat.  70,  178),  is 
not  a  reservation  for  a  hignway  alone,  or  for 
uses  similar  in  character,  but  is  for  uses  which 
would  naturally  tend  to  facilitate  commerce, 
including  wharves,  storehouses,  etc.,  and  a  rail- 
road.   69  N.  W.  292,  affirmed. 

3.  The  use  of  such  lands  for  a  railroad,  being 
a  "public  use,'*  within  the  meaning?  of  the  res- 
ervation in  the  grant,  the  extent  of  such  use  is 
for  the  determination  of  the  town  authorities, 
and  cannot  be  enjoined  by  an  abutting  landown- 
er, in  the  absence  of  special  constitutional  pro- 
visions, whatever  may  be  his  rights  as  to  com- 
pensation.    59  N.  W.  292,  affirmed. 

Mr.  Justice  Peckham.  dissenting. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

On  July  2,  1836,  congress  passed  an  act 
(5  Stat  70)  directing  the  survey  and  plat- 
ting of  certain  tracts  of  land  in  Iowa  into 
towns,  among  others  the  town  (now  city)  of 
Burlington;  the  work  to  be  done  under  the 
direction  of  the  surveyor  general  of  the  pub- 
he  lands,  with  a  proviso  "that  a  quantity 
of  land  of  proper  width,  on  the  river  banks, 
•  •  •  and  running  with  the  said  river  the 
whole  length  of  said  towns,  shall  be  re- 
served from  sale,  (as  shall  also  the  public 
squares,)  for  public  use,  and  remain  forever 
for  public  use,  as  public  highways,  and  for 
other  public  uses."  This  act  was  amended 
on  March  3,  1837  (5  Stat.  178),  by  transfer- 
ring the  duty  of  surveying,  etc.,  from  the 
surveyor  general  to  a  board  of  commission- 
ers. Both  the  original  act  and  its  amend- 
ment provided  for  a  public  sale  of  the  lots 
as  surveyed  and  platted.  In  pursuance  of 
these  statutes  the  town  of  Burlington  was 
platted,  a  strip  of  land  200  feet  in  width, 


called   "Front   Street,'*   being  left   between 
the  eastern  row  of  lots  and  the  Mississippi 
river.    In  1853  congress  passed  an  act  (10 
Stat  157)  granting  to  the  cities  of  Burling- 
ton and  Dubuque  "the  land  bordering  on  the 
Mississippi  river,  in  front  of  said  cities,  re- 
served by  the  act  of  second  July,  eighteen 
hundred  and  thirty-siz,  for  a  public  high- 
way,   and   for  other  public  uses,   together^ 
with  the  accretions  which  may  have  formed  jj 
thereto  or  in  front  thereof;  to* be  disposed  of* 
in  such  manner  as  the  corporate  authorities 
of  said  cities  may  direct" 

The  third  section  provided: 

"That  the  grant  made  by  this  act  shall 
operate  as  a  relinquishment  only  of  the 
right  of  the  United  States  in  and  to  said  . 
premises,  and  shall  in  no  manner  affect  the 
rights  of  third  persons  therein,  or  to  the 
use  thereof,  but  shall  be  subject  to  the 
same." 

The  plaintiff  is  the  owner  of  five  lots 
facing  on  Front  street,  holding  them  by  a 
regular  chain  of  title  from  the  original  pur- 
chasers at  the  government  sale,  and  occupy- 
ing them  for  its  gas  manufacturing  plant 
For  many  years  the  defendant  under  au- 
thority from  the  city,  and  apparently  with- 
out objection,  had  been  using  a  portion  of 
this  open  ground  between  the  lots  and  the 
river.  It  had  constructed  a  retaining  wall 
3G  feet  east  of  the  line  of  plaintifTs  lots,  and 
had  graded  and  nsed  all  east  of  that  for 
tracks,  switches,  and  a  freight  house.  Prac- 
tically, therefore,  the  plaintiff  was  left  a 
roadway  in  front  of  its  lots  of  36  feet  in 
width.  In  1892  the  city  council  passed  a 
resolution  authorizing  the  railroad  compa- 
ny to  set  this  retaining  wall  back  15  feet 
"the  space  said  wall  was  set  back  to  be 
used  solely  for  the  purpose  of  a  wagon 
road."  The  effect  of  this  was  to  narrow  the 
roadway  in  front  of  plaintiff's  lots  to  about 
20  feet,  the  wagon  road  east  of  the  retaining 
wall  being  for  approach  to  a  new  freight 
house  the  defendant  was  proposing  to  con- 
struct between  that  space  and  the  river.  In 
pursuance  of  this  authority  the  railway 
company  commenced  to  make  the  excava- 
tion and  erect  the  wall.  Upon  this  plain- 
tiff filed  Its  petition  In  equity  in  the  Des 
Moines  county  district  court  to  enjoin  the 
work.  A  decree  in  its  favor  in  the  district 
court  was  reversed  by  the  supreme  court 
of  the  state,  and  one  entered  dismissing  the 
suit  (91  Iowa,  470.  59  N.  W.  292).  to  reverse 
which  decree  of  dismissal  plaintiff  sued 
out  this  writ  of  error. 

P.  Henry  Smyth,  for  plaintiff  in  error.  m 


*Mr.   Justice   BREWER,   after  stathig  the« 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  act  of  1853  operated  to  transfer  to  the 
city  of  Burlington  the  fee  to  this  strip  along 
the  river  front,  together  with  full  control  oyer 
it,  subject  only  to  the  laws  of  the  state  and 
individual  rights  theretofore  vested.     Indeed, 
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Independent  of  the  act.  It  would  seem  that 
the  United  States  has  no  control  over  the 
question  of  the  uses  to  which  the  strip  shall  be 
put  U.  S.  V.  Illinois  Cent.  R.  Co.,  154  U.  S. 
225,  14  Sup.  CL  1015. 

The  use  to  which  this  land  was  reserved 
was  not  that  of  a  highway  alone,  but  "other 
public  uses."  This  does  not  mean  other  pub- 
lic uses  similar  In  character.  The  rule  noscitur 
a  soclls  does  not  apply,  for  under  the  act  of 
1836  the  reservation  is  not  simply  of  this  strip, 
but  of  public  squares  whose  use  is  obviously 
not  of  the  same  character  ajs  that  of  the  high- 
way. Indeed,  as  well  said  by  the  supreme 
court  of  the  state,  "the  fact  that  the  land  re- 
served was  two  hundred  feet  wide  precludes 
the  idea  that  It  was  intended  for  public  travel 
alone."  The  further  fact  that  the  reservation 
was  of  a  strip  along  the  Mississippi  river— a 
great  navigable  waterway— Implies  that  the 
public  uses  to  which  this  strip  might  be  put 
included  all  public  uses  which  would  tend  to 
facilitate  commerce  on  such  highway,  includ- 
ing therehi  wharves,  storehouses,  etc. 

Land  devoted  to  the  use  of  a  railroad  is  de- 
voted to  public  use,  and  under  the  settled  law 
of  Iowa  a  common  highway  may  be  used  by 
a  railroad  without  further  compensation  to 
adjoining  landowners.  Barney  ▼.  Keokuk,  94 
n.  S.  324,  341,  and  cases  from  the  supreme 
court  of  Iowa  cited  In  the  opinion. 

The  public  having  control  over  a  highway 
may  determine  the  manner  in  which  it  shall  be 
Improved,  and,  as  a  general  rule,  such  im- 
provement cannot  be  enjoined  by  an  abutting 
lot  or  landowner,  whatever  may  be  his  right 
to  compensation  growing  out  of  the  injury 
which  such  manner  of  improvement  may 
bring  to  his  property.  This  being  true  of  ordi- 
nary highways,  a  fortiori  is  it  true  in  respect 
to  this  property,  which  was  not  reserved  for  a 

R  highway  alone,  but  for  other  public  uses. 

P  •It  does  not  appear  that  the  plaintiff  w^as  pe- 
cuniarily damaged.  The  supreme  court  of 
Iowa  said  in  its  opinion  that  "there  is  not  one 
word  in  the  evidence  showing  that  the  plain- 
tiff would  be  damaged  in  any  sum  of  money  by 
the  proposed  change."  Whether  there  be  any 
damage  or.  not,  or  whether  it  be  true  that  the 
plaintiff,  having  suffered  pecuniary  injury,  is 
entitled  to  compensation  therefor,  its  right,  if 
any,  is  limited  to  the  matter  of  compensation, 
and  does  not,  in  the  absence  of  constitutional 
provisions,— like  those,  for  Instance,  found  in 
the  constitution  of  Illinois,— entitle  it  to  an  in- 
junction to  restrain  the  proposed  change. 

The  use  of  this  strip  for  railroad  purposes 
being  a  public  use,  and  within  the  authority 
granted  by  the  original  reservation,  the  extent 
of  that  use  is  a  matter  for  determination  by 
the  public  authorities,  and  cannot  be  restrain- 
ed by  the  plaintiff,  an  adjoining  lot  owner, 
whatever  may  be  its  rights  to  compensation 
for  the  Injtiry  to  its  lots.  We  see  no  error  In 
the  decision  of  the  supreme  court  of  the  state, 
and  it  is  affirmed. 

Mr.  Justice  PECKHAM  dissenting. 


(165  U.  S.  373) 

DAVIS  V.  UNITED  STATES. 

(February  15,  1897.) 

No.  677. 

Homicide  —Expert  Evidence  —  Caoss-ExAMraA- 
TIOX— Instucction's. 

1.  After  a  witness  has  once  qualified  himself 
as  an  expert,  and  given  his  own  professional 
opiuion  in  reference  to  what  he  has  seen  and 
heard,  or  upon  hypothetical  questions,  it  is 
then  within  the  court's  discretion  to  liniit  fur- 
ther interrogatories  as  to  what  other  scientific 
men  have  said  on  such  matters,  or  in  respect  to 
the  general  teachings  of  science  thereon. 

2.  On  a  question  of  sanity,  it  is  within  the 
limits  of  proper  cross-examination  to  permit  a 
medical  expert  to  be  asl^ed,  *'You  think,  from 
your  experience,  from  your  conversation  with 
him,  that  he  killed  the  man  because  he  threaten- 
ed his  life?"  and  to  recoive  the  answer,  "Well, 
in  part;  and  because  he  thought  his  own  life 
was  in  danger,  and  because  he  thought  he  had 
the  right  to  destroy  this  menace  to  his  life." 

3.  Where,  if  defendant  was  sane,  and  respon- 
sible for  his  actions,  the  evidence  furnishes  no 
suggestion  of  any  degree  of  homicide  less  than 
murder,  a  requested  charge  on  the  subject  of 
manslaughter  is  properly  refused. 

In  Error  to  the  Circuit  Court  of  the  United^ 
States  for  the  Western  District  of  Arkansa&g 
*  On  October  13,  1894,  defendant  was  indict-« 
od  in  the  circuit  court  of  the  United  States 
for  the  Western  district  of  Arkansas  for  the 
crime  of  murder.    A  trial  being  had,  he  waa 
found  guilty,  and  sentenced  to  be  hanged. 
This  judgment  was  reversed  by  thia  court 
on  the  ground  of  error  in  the  Instructions  of 
the  court  in  respect  to  the  matter  of  insani- 
ty.   Davis  V.  U.  S..  160  U.  S.  469,  16  Sup.  Ot 
353.    A  second  trial  was  had,  which  resulted 
in  a  similar  sentence,  to  review  which  thla 
writ  of  error  has  been  sued  out. 

The  circumstances  of  the  homicide  were 
briefly  these,  and  in  respect  to  them  there 
was  no  dispute:  The  deceased  and  defend- 
ant had  a  misunderstanding  in  regard  to 
the  making  of  a  sugar  cane  crop  which  the 
defendant  was  making  for  the  deceased  on 
land  rented  from  him.  About  a  week  there- 
after, and  on  September  18>  1894,  the  defend- 
ant took  a  gun,  and  slipped  up  to  near  where 
the  deceased  was  at  work  picking  cottoo* 
shot  and  killed  him  while  so  at  work,  and 
while  unarmed,  and  doing  nothing  towards 
harming  defendant  He  then  ran  away  from 
the  place  where  the  shot  was  fired  to  the 
nearest  town,  and  surrendered  himself  to  the 
officers,  telling  them  he  had  killed  the  de- 
ceased, and  detailing  the  circumstances. 

Asst.  Atty.  Gen.  Dickinson,  for  the  United 
States.  M, 


•  Mr.  Justice  BREWER,  after  stating  the* 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  principal  defense  presented  on  this 
trial,  as  on  the  former,  was  insanity.  In- 
deed, the  circumstances  of  the  homicide  were 
such  as  to  preclude  any  other.  The  deceas- 
ed, peacefully  at  work,  unarmed,  and  mak- 
ing no  demonstrations  against  the  defendant 
Digitized  by  VjOOQ  LC 
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was  shot  and  klQed  by  the  latter,  and  this  in 
consequence  of  a  dispute  more  than  a  week 
old.  The  act  thus  done,  If  done  by  a  man 
fuUy  responsible  for  his  actions,  was  un- 
questionably murder  in  the  first  degree. 
Counsel  for  defendant  have  filed  no  brief 
and  made  no  argument.  With  the  trial  in 
the  circuit  court,  suing  out  a  writ  of  er- 
ror, and  filing  assignments  of  error,  their 
connection  with  the  case  ceased.  If  this 
were  a  ciril  case,  undoubtedly,  under  rule 
IG  of  this  court,  the  writ  of  error  w^ould  be 
dismissed,  or  the  record  opened,  and  an  af- 
firmance ordered  without  examination.  And 
if  it  were  a  criminal  case  of  small  impor- 
tance, It  is  probable  that  the  same  dispo- 
sition would  be  made;  but  as  the  offense 
charged,  and  of  which  the  defendant  was 
convicted,  is  murder,  and  the  punishment 
death,  we  have  felt  it  to  be  our  duty  to  care- 
fully examine  the  record,  with  all  the  as- 
signments of  error,  in  order  to  see  that  no 
injustice  has  been  done  the  defendant.  In 
this  examination  we  have  tiad  the  assistance 
of  a  brief  prepared  by  the  assistant  attorney 
general,  in  which  the  views  at  Uie  govern- 
ment are  fully  presented. 

The  first  nine  assignments  of  error  refer 
'o  matters  transpiring  in  the  lotroduction  of 
cestimony.  Some  of  the  qvestioas  presented 
by  those  assignments  have  been  already  de- 
termined by  this  court  in  prior  cases,  and 
need  not,  therefore,  be  noticed  in  this  opin- 
ion. The  others  are  as  follows:  Several  lay 
witnesses  were  called,  who  testified  as  to 
their  acquaintance  with  tbe  -defendant,  and 
their  opinion  as  to  his  sanity.  He  also  call- 
^ed  two  medical  witnesses.  Dr.  J.  C  Amis 
gand  Dr.  T.  J.  Wright,  each  of  whom  had 
*  seen  him  after  his  arrest,  and* during  his 
confinement  in  Jail,  and  bad  observed  his 
conduct,  actions,  and  demeanor.  While  the 
record  does  not  contain  a  recital  of  all  the 
testimony  of  these  witnesses,  enough  is  dis- 
closed to  show  that  the  court  permitted  full 
inquiry  of  each  as  to  what  he  had  seen  or 
heard  of  the  actions  and  sayings  of  defend- 
ant; permitted  each  also  to  give  fully  his 
opinion  as  to  the  mental  condition  of  defend- 
ant, and  his  belief  as  to  the  tatter's  knowl- 
edge of  right  and  wrong,  and  his  ability  to 
distinguish  between  them.  Hypothetical 
questions  were  also  put  involving  all  the  cir- 
cumstances of  the  homicide,  and  the  prior 
and  subsequent  conduct  and  appearance  of 
defendant,  and  their  answers  received  to 
such  questions. 

In  the  course  of  his  testimony.  Dr.  Amis 
stated  that  defendant  "would  sit  down  on 
his  spittoon,  and  gaze  down  on  the  fioor  as 
if  looking  at  some  object,  when  none  was 
there,  manifesting  no  interest  In  anything 
that  was  going  on;  that,  although  violently 
ill,  he  was  IndlfTerent  and  unconcerned  dur- 
ing his  illness,  was  never  worried  about  his 
condition;  never  saw  any  change  In  his  ex- 
pression, but  he  would  sit  nnd  gaze  In  a 
dreamy,  melancholy  way,  with  his  mouth 


open  and  under  Jaw  hanging  down,  having 
a  vacant,  meaningless  stare,  his  face  expres- 
sionless,—just  a  blank."    In  reference  to  this 
matter  he  was  subsequently  asked  this  ques- 
tion:   "What  does  medical  science  say  as  to 
that  meaningless,  vacant  stare,  and  the  low- 
er jaw   hanging  down  in  a  listless  way? 
What  does  medical  science  teach  as  to  that?" 
—which  was  objected  to,  and  the  objection 
sustained,  and  exception  taken.    No  ground 
of  objection  was  stated,  and  no  reason  givitti 
for  sustaining  the  objection.    It  would  seem 
probable  that,  inasmuch  as  the  witness  had 
shown  himself  qualified  to  testify  as  a  med- 
ical expert,  as  he  had  stated  all  that  he  had 
seen  and  heard,  and  given  his  own  expert 
opinion  thereof,  the  court  deemed  it  improp- 
er  or  unnecessary  to  enter  into  any  examina- 
tion as  to  what  the  witness  thought  medical 
science  would  say  of  defendant's  conduct 
and  appearance.    It  may  have  been  because 
the  matter  had  been  sufficiently  brought  out 
in  the  prior  testimony  of  the  witness,  but^ 
probably  the  reason  we  have  suggested  isi^ 
the  correct  one,  and  In  that  view  we  ar«*of  • 
the   opinion   that  the  ruling  furnishes  no 
ground  for  disturbing  the  judgment    Aft^ 
a  witness  has  once  qualified  himself  as  an 
expert,  and  given  his  own  professional  opin- 
ion in  reference  to  that  which  he  has  seen 
or  heard,  or  upon  hypothetical  questions, 
then  it  is  ordinarily  opening  the  door  to  too 
wide  an  inquiry  to  interrogate  him  as  to 
what  other  scientific  men  have  said  upon 
such  matters,  or  in  respect  to  the  general 
teachings  of  science  thereon,  or  to  permit 
books  of  science  to  be  offered  in  evidence. 
Collier  v.  Simpson,  5  Gar.  &  P.  78.    At  any 
rate,  the  trial  court  must  have  some  discre- 
tion as  to  the  limit  to  be  placed  in  any  given 
case  upon  the  extent  to  which  the  expert 
testimony  may  be  carried;  and  when,  upon 
direct  examination,  the  opinion  of  the  wit- 
ness is  fully  disclosed,  we  think  it  cannot 
be  said  that  the  court  erred  in  declining  to 
permit  on  the  same  direct  examination  an 
inquiry  into  what  is  in  some  aspects  both 
collateral  and  hearsay. 

Again,  when  Dr.  Wright  was  on  the  stand, 
and  had  finished  his  direct  examination,  he 
was  asked  by  the  district  attorney  the  follow- 
ing question:  "You  think,  from  your  experi- 
ence with  him,  from  your  conversation  with 
him,  that  he  killed  the  man  because  he  threat- 
ened his  life;  your  idea  is  that  he  killed  the 
man  because  he  threatened  his  life?*— which 
question  was  objected  to,  the  objection  over- 
ruled, and  the  witness  permitted  to  answer. 
The  answer  which  he  gave  was:  "Well,  In 
part;  and  because  he  thought  his  own  life 
was  in  danger,  and  because  he  thought  he  had 
the  right  to  destroy  this  menace  to  his  own 
life."  We  think  this  was  clearly  within  the 
proper  limits  of  cross-examination,  and  th&e- 
fore  the  objection  was  properly  overruled. 

The  remaining  51  assignments  run  to  the 
charge  of  the  court,  and  to  the  refusal  to  give 
a  series  of  special  instructions  asked  by  d^ 
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fendant  It  would  be  a  waste  of  time  to  at- 
tempt to  notice  eacb  assignment  separately, 
although  we  have  examined  all.  On  the  first 
trial  the  court  had  charged  the  jury  that  every 
man  was  presumed  to  be  sane;  that  Insanity 
was  a  special  defense,  and  that  to  make  out 
ggsuch  defense  it  must  be  established  to  the  rea- 
{jsonable  satisfaction  of  the  jury,  and  that  the 

•  burden  of  proof  thereof  rests  with* defendant 
This  court  was  of  opinion  that  this  was  not 
the  correct  rule  of  law;  that,  while  it  was 
true  that  eveiy  man  is  presumed  to  be  sane, 
yet  whenever,  1^  the  testimony,  the  question 
of  insanity  is  raisedt  then  the  fact  of  sanity, 
as  any  other  essential  fact  in  the  case,  must  be 
established  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt.  On  the  second 
trial  (the  record  of  which  is  now  before  us  for 
consideration)  the  court  charged  the  law  in 
accordance  with  the  rule  laid  down  by  this 
court,— quoting  the  yery  language  of  our  opin- 
ion,— and  also  defined  what  was  meant  by  in- 
sanity, in  language  which,  under  the  circum- 
stances of  this  case,  was  in  no  degree  preju- 
dicial to  the  rights  of  the  defendant,  as  fol- 
lows: 

**The  term  'insanity,*  as  used  In  this  defense, 
means  such  a  perverted  and  deranged  condi- 
tion of  the  mental  and  moral  faculties  as  to 
render  a  person  incapable  of  distinguishing 
between  right  and  wrong,  or  unconscious  at 
the  time  of  the  nature  of  the  act  he  is  commit- 
ting, or  where,  though  conscious  of  it,  and 
able  to  distinguish  between  right  and  wrong, 
and  know  that  the  act  is  wrong,  yet  his  will- 
by  which  I  mean  the  governing  power  of  his 
mind— has  been  otherwise  than  voluntarily  so 
completely  destroyed  that  his  actions  are  not 
subject  to  it,  but  are  beyond  his  control." 

Although  the  court,  in  addition  to  this  spe- 
cific language,  enlarged  upon  the  question,  its 
charge  in  reference  to  the  matter  of  insanity 
covering  several  pages  of  the  record,  and  con- 
taining quotations  from  many  adjudged  cases, 
we  find  nothing  which  qualifies  or  restricts 
the  definition  as  above  quoted. 

Seventeen  special  instructions  were  asked  by 
defendant,  all  of  which,  except  the  last,  were 
in  respect  to  the  presumption  of  innocence, 
reasonable  doubt,  and  insanity,— matters 
which  the  court  had  fully  treated  of  in  the 
general  charge;  and  of  course  repetition  or 
restatement  in  the  language  of  counsel  was  un- 
necessary. 

The  last  instruction  asked  was  In  reference 

to   manslaughter.      But   under   the    evidence 

there  was  no  occasion  for  any  statement  of  the 

law  on  this.     There  was  no  testimony  to  re- 

^duce  the  offense.  If  any  there  was,  below  the 

^ grade  of  murder.     If  the  defendant  was  sane, 

•  and  responsible  for  his  actions,  there*  was 
nothing  upon  which  any  sufr.i^istion  of  any  In- 
ferior degree  of  homicide  could  be  made,  and 
therefore  the  court  was  under  no  obligation 
(indeed,  it  would  simply  have  l>een  confusing 
the  minds  of  the  jury)  to  give  any  instruction 
upon  a  matter  which  was  not  really  open  for 
their  eonsideraUon.     Sparf  v.  U.  S.,  156  U.  a 


51,  63,  15  Sup.  Ot  273;   Stevenson  r.  U.  8^ 
162  U.  S.  313,  315, 16  Sup.  Ot  839. 

These  are  all  the  matters  presented  by  tba 
assignments  of  error,  and  all  the  questions  of 
any  importance  disclosed  by  the  record.  We 
find  no  error  in  the  rulings  of  the  court,  and 
its  judgment  is  therefore  affirmed. 


(165  U.  S.  SSO) 

DISTRICT  OP  COLUMBIA  v.  JOHNSON. 

SAME  V.  SHECKELiS  et  aL 

(February  16,  1897.) 

Nos.  617,  6ia 

Claims  against  District  of  Columbia— ImnasT 

— BoABD  and  Contract  Ratbs— 

COONTBKCLAIM. 

LAct  Feb.  13,  1805,  requirbig  the  eonrt 
of  claims  to  allow  claimants,  under  Act  June 
16,  1880,  for  work  done  under  contract  with 
the  District  of  Columbia  the  rates  established 
by  the  board  of  public  works,  instead  of  those 
fixed  by  the  contract,  in  effect  confers  upon  the 
claimants  a  gratuity  to  the  amount  of  the  differ- 
ence between  the  contract  and  the  board  rates, 
which  becomes  due,  and  therefore  bears  inter> 
est  only  from  the  passage  of  the  act. 

2,  In  an  action  by  a  claimant  prior  to  Act 
Feb.  13,  1895,  the  referee  allowed  the  District, 
as  a  counterclaim,  the  excess  of  board  rates 
paid  claimant  over  the  contract  rates.  ff«M, 
that  the  act  had  the  same  effect  as  payment 
of  the  counterclaim,  and  therefore  the  interest 
thereon  could  not  be  offset  against  a  reoovery 
under  the  act 

Appeals  from  Court  of  daima. 

Asst  Atty.  Gen.  Dodge  and  Robert  A. 
Howard,  for  appellant.  J.  J.  Johnson,  tor 
appellee  Johnson,  administrator.  W.  I^  Oole, 
for  appellees  Sheckels  et  aL 

Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court 

These  are  appeals  from  the  court  of  claims 
which  gave  judgments  in  favor  of  the  appel- 
lees In  actions  commenced  by  them  In  De-n 
cember,  1860,  pursuant  to  the  provisions  of  S 
the  act* of  June  16,  1880,  entitled  '*An  act  to* 
provide  for  the  settlement  of  all  ontstanding 
claims  against  the  District  of  Columbia,  and 
conferring  jurisdiction  on  the  court  of  claims 
to  hear  the  same,  and  for  other  purposes."     21 
Stat.  284;   31  Ct  01,  472. 

The  actions  relate  to  work  done  under 
various  contracts  with  the  authorities  of  the 
District  of  Columbia  between  1871  and  1876. 
These  contracts  were  a  few  among  a  very 
large  number  of  others,  entered  Into  with 
the  authorities  of  the  District  of  Columbia 
by  many  different  persons,  and  relating  to 
improvements  then  in  contemplation,  and 
partly  in  course  of  completion,  in  the  dty 
of  Washington.  Those  in  question  here 
were  originally  made  with  one  Peter  Mc> 
Namara,  In  or  about  the  year  1872,  for  work 
in  the  nature  of  grading,  sewering,  and  fill- 
ing various  streets  In  that  city.  The  con- 
tracts were  in  writing,  and  stated  the  spe- 
cific prices  which  were  agreed  upon  for  the 
various  items  of  work  to  ibe  perforn^ed  un- 
der the  contract  igitized  by ' 
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At  the  time  when  these  contracts  were  en- 
tered Into,  an  act  of  congress,  approved  Feb- 
ruary 21,  1871  (16  Stat  419,  c.  62),  forbade 
the  municipal  authorities  to  contract  except 
in  writing,  and  forbade  the  allowance  of  ex- 
tra compensation  for  work  done  under  a 
written  contract.  Notwithstanding  this  leg- 
islative prohibition,  the  board  of  public 
works  then  existing,  without  authority,  and 
In  plain  violation  of  the  terms  of  the  act, 
raised  the  prices  agreed  to  be  paid  under 
the  contracts  with  McNamara  to  what  are 
called  "board  rates"  (that  Is,  rates  allowed 
by  the  board  of  public  works),  the  effect  of 
which  was  to  enormously  Increase  the  cost 
of  the  work  done  under  them.  In  this  way 
the  work  upon  the  Improvements  went  on 
until. in  1874,  when  congress,  by  an  act  ap- 
proved June  20th  of  that  year  (18  Stat.  IIG), 
abolished  the  District  government,  and  sub- 
stituted another  in  Its  stead.  The  sixth  sec- 
tion of  the  act  constituted  the  first  and  sec- 
ond comptrollers  of  the  treasury  of  the  Unit- 
ed States  a  board  of  audit  for  the  settlement 
of  all  unfunded  or  floating  debts  of  the  Dis- 
trict of  Columbia,  and  of  the  board  of  pub- 
1,11c  works,  as  specified  in  such  section;  and 
gthe  section  further  provided  that  the  board 
•  of  ^audlt  should  issue  to  each  claimant  a 
certificate  signed  by  the  board  and  counter- 
signed by  the  comptroller  of  the  District, 
stating  the  amount  found  to  be  due  to  each 
and  on  what  account. 

The  seventh  section  of  the  act  provid- 
ed that  the  sinking  fund  commissioners  of 
the  District  should  cause  bonds  of  the  Dis- 
trict of  Columbia  to  be  prepared,  bearing 
date  August  1,  1874,  and  payable  50  years 
thereafter,  with  interest  at  the  rate  of  3.65 
per  cent  per  annum,  payable  semiannually, 
which  bonds  the  sinking  fund  commission- 
ers were  authorized  to  exchange  at  par  for 
like  sums  for  any  class  of  indebtedness 
named  In  the  preceding  sixth  section,  in- 
cluding certificates  of  the  auditing  board 
provided  In  the  act  The  section  contained 
the  following  statement:  "And  the  faith  of 
the  United  States  Is  hereby  pledged  that  the 
United  States  will,  by  proper  proportional 
appropriations,  as  contemplated  in  this  act, 
and  by  causing  to  be  levied  upon  the  prop- 
erty within  said  District  such  taxes  as  will 
do  so,  provide  the  revenues  necessary  to  pay 
the  interest  on  said  bonds  as  the  same  may 
become  due  and  payable,  and  create  a  sink- 
ing fund  for  the  payment  of  the  principal 
thereof  at  maturity." 

By  general  resolution,  approved  March  14, 
1876  (19  Stat.  211),  congress  abolished  the 
board  of  audit,  and  forbade  the  further  Issue 
of  bonds. 

By  another  act,  approved  June  11,  1878  (20 
Stat  102,  104.  105),  a  permanent  government 
was  established  for  the  District  of  Colum- 
bia, and  in  It  the  commissioners  were  requir- 
ed to  annually  make  assessments  for  all  ex- 
penses of  the  District,  which,  upon  being 
Bubmitted  to  the  secretary  of  the  treasury, 


and  approved  by  him,  were  to  be  laid  be- 
fore congress;  and  It  was  then  provided 
that  "to  the  extent  to  which  congress  shall 
approve  of  said  assessments,  congress  shall 
appropriate  the  amoimt  of  50  per  centum 
thereof,  and  the  remaining  50  per  centum 
of  such  approved  assessments  shall  be  lev- 
ied and  assessed  upon  the  taxable  property 
and  privileges  in  said  District  other  than  the 
property  of  the  United  States  and  of  the 
District  of  Columbia."  In  this  maimer  con- 
gress assumed  the  payment  of  a  portion  of^ 
the  bonds  and  expenses  of  the  District  g 
•  Under  the  authority  of  these  statutes,  the« 
bonds  of  the  District  of  Columbia,  carrying 
interest  at  the  rate  of  3.65  per  cent  were 
issued  and  used  to  a  certain  extent  In  the 
payment  of  the  indebtedness  of  the  District 
incurred  as  above  mentioned.  In  1880  there 
still  remained  outstanding  many  certificates 
which  had  been  delivered  by  the  board  of 
audit  under  the  sixth  section  of  the  act  of 
1874,  and  many  accounts  against  the  Dis- 
trict were  also  outstanding  and  unprovid- 
ed for. 

On  the  16th  of  June,  1880,  congress  passed 
"An  act  to  provide  for  the  settlement  of  all 
outstanding  claims  against  the  District  of 
0>lumbia,  and  conferring  Jurisdiction  on 
the  court  of  claims  to  hear  the  same,  and 
for  other  purposes."  That  act  conferred  ju- 
risdiction on  the  court  of  claims  in  regard 
to  all  such  claims  against  the  District  of  Co- 
lumbia as  then  existed,  arising  out  of  con- 
tracts made  by  the  late  board  of  public 
works  and  extensions  thereof,  and  to  other 
claims  mentioned  in  the  section;  and  the 
act  conferred  upon  the  court  the  same  pow- 
er, and  provided  that  it  should  proceed  in 
the  same  manner,  and  should  be  governed 
by  the  same  rules,  in  respect  to  the  mode 
of  hearing,  determination,  and  adjudication 
of  claims  as  in  those  against  the  United 
States. 

The  second  section  provided  that  the  claims 
should  be  prosecuted  by  the  contractor,  his 
personal  representative,  or  his  assignee,  in  the 
same  manner,  and  subject  to  the  same  rules, 
so  far  as  applicable,  as  claims  against  the  Unit- 
ed States  are  prosecuted  therein.  Judgments 
were  to  be  entered,  and  for  the  payment  there> 
of  the  sixth  section  provided  as  follows: 

"The  secretaiy  of  the  treasury  is  hereby  au- 
thorized to  demand  of  the  sinking  fund  com- 
missioner of  the  District  of  Columbia  so  many 
of  the  three  sixty-five  bonds  authorized  by  act 
of  congress  approved  June  twentieth,  eighteen 
hundred  and  seventy-four,  and  acts  amendsr 
tory  thereof,  as  may  be  necessary  for  the  pay- 
ment of  the  Judgments;  and  said  sinking  fund 
commissioner  is  hereby  directed  to  Issue  and 
deliver  to  the  secretary  of  the  treasury  the 
amount  of  three  sixty-five  bonds  required  to 
satisfy  the  judgments;  which  bonds  shall  be 
received  by  said  claimants  at  par  in  payment^ 
of  such  judgments,  and  shall  bear  date  Augusts 
first,  eighteen  hundred  and* seventy- four,  and* 
mature  at  the  same  time  as  other  bonds  of  this 
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issue:  provided,  that  before  the  delivery  of 
such  bonds  as  are  issued  in  payment  of  Judg- 
ments rendered  as  aforesaid  on  the  claims 
aforesiiid  the  coupons  shall  be  detached  there- 
from from  the  date  of  said  bonds  to  the  day 
upon  which  such  claims  were  due  and  pay- 
able; and  the  gross  amount  of  such  bonds 
heretofore  and  hereafter  issued  shall  not  ex- 
ceed in  the  aggregate  fifteen  millions  of  dollars: 
provided,  the  bonds  Issued  by  authority  of  this 
act  shall  be  of  no  more  binding  force  as  to 
their  payment  on  the  government  of  the  Unit- 
ed States  than  the  three  sizty-flve  bonds  is- 
sued under  authority  of  the  act  of  June  twen- 
tieth, eighteen  hundred  and  seventy-four." 

The  mode  of  payment  thus  provided  for 
was  changed  subsequently  by  a  provision  in 
the  act  approved  March  3.  1881  (21  Stat  458, 
466),  as  follows: 

"The  treasurer  of  the  United  States,  as  ex 
oflficio  sinking  fund  commissioner,  is  herein 
authorized,  whenever  in  his  opinion  it  will  be 
more  advantageous  for  the  District  of  Colum- 
bia to  do  so,  to  sell  the  bonds  authorized  to  be 
issued  under  the  provlsionB  of  the  sixth  sec- 
tion of  the  act  of  the  congress  of  the  United 
States,  entitled  'An  act  to  provide  for  the  set- 
tlement of  all  outstanding  claims  against  the 
District  of  Columbia,  and  conferring  jurisdic- 
tion on  the  court  of  claims  to  hear  the  same, 
and  for  other  purposes,'  approved  June  six- 
teenth, eighteen  hundred  and  eighty,  for  the 
satisfaction  of  the  Judgments  which  may  be 
rendered  by  said  court  of  claims  under  the 
provisions  of  said  act,  and  pay  the  said  Judg- 
ments from  the  proceeds  of  said  sales,  instead 
of  delivering  to  said  Judgment  claimants  the 
said  bonds  as  provided  for  in  said  act" 

A  large  number  of  actions  were  brought 
against  the  District  under  these  statutes,  and 
among  them  the  two  actions  in  question. 
They  were  brought  by  ^i^e  executrix  of  Mo- 
Namara  and  by  the  assignee  of  a  portion  of 
his  claim  against  the  District  for  the  purpose 
of  recovering  payment  of  the  balance  alleged 
to  be  due  under  the  various  contracts  which 
McNamara  had  secured  from  the  municipal 
authorities.  They  were  consolidated  into  one 
^action  on  motion  of  the  attorney  general,  and 
g  proceeded  to  trial  before  a  referee.  The  ref- 
•  eree  found  upon«  the  trial  a  certain  amount 
due  the  claimants  by  reason  of  the  work  done 
under  the  contracts  mentioned  in  the  actions. 
He  also  found  that  there  was  due  from  the 
McNamara  estate  to  the  defendant,  the  Dis- 
trict of  Columbia,  over  and  above  the  sum  due 
from  the  District  of  Columbia  to  such  estate, 
the  amount  of  $6,694.41,  being  the  excess  which 
had  been  paid  to  McNamara  at  '*board  rates" 
for  work  done  under  his  contracts,  and  which 
sum  was  over  and  above  the  amount  which 
was  due  him  at  the  rates  provided  for  in  his 
contracts;  and  the  referee  further  found  that 
such  amount  was  due  to  the  defendant  as  a 
counterclaim  June  1,  1874,  with  interest  from 
that  date.  The  report  of  the  referee,  having 
been  filed*  waa  excepted  to  l^  claimants,  but 


the  defendant  took  no  exception  to  the  report 
and  there  the  matter  rested  until  after  the 
passage  of  the  act  of  February  13,  1895.  28 
Sfat  664,  c.  87. 

Prior  to  the  passage  of  that  act  many  of 
those  contractors  in  whose  favor  "board  rates" 
had  been  allowed  instead  of  the  prices  which 
were  contained  in  the  contracts  executed  by 
them  had  brought  suits  against  the  District  of 
Columbia  of  a  nature  similar  to  the  two  suits 
now  here,  and  had  based  their  claims  as  to 
the  balance  due  them  with  reference  to  the 
board  rates  allowed  for  work  under  the  con- 
tracts instead  of  the  prices  named  in  such  con- 
tracts. These  claims  had  been  held  to  be 
illegal,  and  the  District  of  Columbia  had  suc- 
cessfully defended  the  actions,  and  had  suc- 
ceeded in  obtaining  Judgments  allowing  coun- 
terclahns  in  Its  favor  for  the  difference  be- 
tween the  prices  as  named  hi  the  contracts  and 
those  which  had  been  paid  by  the  board.  The 
court  of  claims  had  decided  many  cases  to  that 
effect  among  which  are  those  of  Roche  v.  Dis- 
trict of  Columbia,  18  Ct  CI.  217;  Barnard  v. 
District  of  Columbia,  20  Ct  CI.  257;  Barnes 
V.  District  of  Columbia,  22  Ct  CL  366;  and 
Eslin  V.  District  of  Columbia,  21  Ct  CL  359, 
and  Id.,  29  Ct  CL  370.  This  court  had  held 
the  same  proposition  hi  Barnard  v.  District  of 
Columbia,  127  U.  S.  409,  8  Sup.  Ct  1202.  The 
ground  upon  which  the  recovery  on  the  coun- 
terclaim had  been  allowed  was  the  illegality 
of  altering  the  prices  named  hi  the  contracts, 
and  of  paying  any  greater  sums  for  the  woric 
contracted  to  be  done  than  was  provided  for 
in  the  written  contracts,  and  payments  beyond 
those  sums  were  held  to  have  been  lllegaL  § 
*  Prior  to  the  passage  of  the  act  of  1895,? 
therefore,  It  Is  undiluted  there  was  no  claim, 
legal  or  equitable,  which  the  parties  could  suc- 
cessfully maintain  against  the  District  of  Co- 
lumbia for  the  recovery  at  board  rates  for 
work  done  under  written  contracts  with  the 
municipal  authorities,  but  such  work  could 
only  be  legally  paid  for  at  the  prices  named  In 
the  various  contracts  for  such  work. 

Under  the  statute  of  1880  It  had  be^i  cus- 
tomary for  the  court  of  claims,  in  deciding 
questions  arising  in  this  class  of  cases,  to  state 
the  day  upon  which  the  claims  awarded  l^  it 
had  become  due  and  payable,  so  that  under 
the  sixth  section  of  the  act  of  1880,  If  pay- 
ment were  to  be  made  In  the  3.65  bonds,  the 
coupons  thereon  might  be  detached  from  the 
date  of  the  bonds  to  the  date  upon  which  the 
claims  were  by  the  Judgment  of  the  court 
found  to  have  been  due  and  payable.  If,  in- 
stead of  paying  Judgments  by  the  delivery  of 
the  bonds,  as  provided  for  in  the  act  of  1880, 
the  treasurer  of  the  United  States  proceeded 
under  the  act  of  March  3,  1881,  to  sell  the 
bonds,  he  might  do  so,  and  with  the  proceeds 
pay  the  Judgments  rendered  by  the  court  of 
claims. 

Matters  were  in  this  condition  when  the  act 
of  February  13,  1895,  was  passed,  which  pro> 
vlded  as  follows  (28  Stat  664): 
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*That  in  the  adjudication  of  claims  brought 
under  the  proylsions  of  the  act  entitled  *An  act 
to  provide  for  the  settlement  of  all  outstanding 
claims  against  the  District  of  Ck>lambla,  and 
conferring  jurisdiction  on  the  court  of  daims 
to  hear  the  same,  and  for  other  purposes,' 
approved  the  sixteenth  of  June,  eigliteen  hun- 
dred and  eighty,  (Twenty-First  Statutes  at 
liarge,  page  two  hundred  and  eighty-four,)  the 
court  of  claims  shall  allow  the  rates  estab- 
lished and  paid  by  the  board  of  public  works; 
and  wheneyer  said  rates  have  not  been  allow- 
ed, the  claimant  or  his  personal  representative 
shall  be  entitled,  on  motion  made  within  sixty 
days  after  the  passage  of  this  act,  to  a  new 
trial  of  such  cause." 

Under  this  act  these  claimants  again  presents 
ed  their  cases  to  the  court  of  claims  (no  judg- 
ment having  been  entered  upon  the  previous 
^finding  of  the  referee  that  the  estate  was  lu- 
es debted  to  the  District),  and  thereupon  the 
•  court  granted* judgment  to  the  administrator 
of  McNamara  and  to  the  executrix  of  his  as- 
signee, respectively,  by  allowing  the  claimants 
compensation  for  work  done  under  the  con- 
tracts at  the  rates  established  and  paid  by  the 
board  of  public  works  (Instead  of  the  contract 
prices),  and  the  court  held  as  a  conclusion  of 
law  that  those  sums  which  were  thus  allowed 
by  virtue  of  the  act  of  1895  were,  according  to 
ItB  true  intent  and  meaning,  due  and  payable, 
one  portion  to  the  administrator  of  McNa- 
man,  February  1,  1872,  and  another  portion 
Pebmaiy  1,  1876,  and  still  another  portion 
to  the  executrices  of  Theodore  Sheckels,  as- 
signee, April  1,  1878.  The  effect  of  the  find- 
ing is  to  allow  Interest  on  these  sums  secured 
under  the  provisions  of  the  act  of  1885  for 
about  20  years. 

The  claim  of  the  appellant  is  that  the 
amount  allowed  by  the  court  of  claims  did 
not,  as  a  matter  of  law,  become  due  or  pay- 
able until  after  the  passage  of  the  act  of  Feb- 
ruary 13,  1885,  and  the  granting  of  a  judg- 
ment by  virtue  of  that  act  The  appellant 
further  hisists  that,  although  the  effect  of  the 
act  was  to  extinguish  Its  counterclaim  so  far 
as  the  principal  sum  was  concerned,  yet,  as 
the  referee  found  that  principal  sum  was  due 
the  defendant,  with  interest  from  June  1, 1874, 
the  claim  for  Interest  Itself  was  not  so  extin- 
guished, and  that  such  Interest  should  have 
been  allowed  as  a  counterclaim  against  the 
claim  made  l^  the  estate  of  the  contractor 
n  gainst  the  appellant 

In  the  opinion  of  the  court  of  claims  dellv- 
<^red  in  these  cases  it  Is  conceded,  and,  indeed, 
there  Is  no  dispute  in  regard  to  It,  that  the 
finding  of  the  referee  was  correct,  at  the  time 
he  made  it,  as  to  the  amount  of  the  counter- 
claim legally  existing  in  favor  of  the  defendant 
ana  against  the  claimants,  and  the  only  ground 
upon  which  that  finding  can  be  attacked  is 
based  upon  the  act  of  February  13,  1895.  The 
qoeetlon,  therefore,  is  as  to  the  effect  of  that 
.  act  Did  this  enactment  so  far  change  exist- 
ing flu!to  and  law  as  not  only  to  permit  a  re* 


covery  of  the  board  rates  instead  of  tht 
tract  rates,  but  did  it  also  make  that  sum  **diii 
and  payable"  20  years  before  its  passage?   Un- 
der the  holdings  of  the  court  of  daims  and  of  ^ 
this  court,  it  is  perfectly  apparent  that  the  re-§ 
suit  of  the  passage  of  the  act' of  1895  was  slm-* 
ply  to  bestow  a  pure  gratuity  to  the  amount 
of  the  difference  between  the  contract  price 
and  the  board  rates  upon  those  persons  in- 
cluded within  its  provisions.    There  is  no  ele- 
ment of  a  legal  or  an  equitable  dalm  within 
the  prox>er  meaning  and  signification  of  those 
words  on  the  part  of  any  of  those  who  will 
profit  by  the  act  of  1895,  against  the  munici- 
pal authorities  of  the  District    That  act  be- 
stowed a  pure  and  simple  gift 

Those  who  are  to  profit  by  it  are  those  who 
had  entered  hito  a  fair  and  legal  written  con- 
tract with  the  District  authorities  to  do  cer- 
tahi  work  at  prices  named  in  the  contract  and 
at  a  time  when  a  law  of  congress  prohibited 
the  granting  of  any  extra  compensation  for 
contract  work,  and  wh^i  it  provided  that  all 
contracts  should  be  in  writing,  signed  hy  the 
parties  making  the  same,  and  a  copy  thereof 
filed  in  the  office  of  the  secretary  of  the  Die* 
trict  Viewed  in  the  light  of  a  gratnily,  a  gift 
wholly  without  consideration,  the  statute  it- 
self must  receive  a  strict  construction;  not 
such  a  construction  as  will  prevent  the  fair 
meaning  thereof  from  taking  effect,  but  such 
as  shall  not  be  enlarged  Ity  inferences  or  im- 
plicaticms  not  plainly  to  be  drawn  from  the 
language  of  the  act 

The  United  States  has  pledged  its  faith  for 
the  payment  of  claims  arishig  out  of  these 
transactions,  when  properly  proved.  Unless, 
therefore,  the  dalm  for  hiterest  against  the 
government  is  clear  and  beyond  question,  it 
must  be  denied.  Interest  Is  not  to  be  collected 
from  the  government  in  the  absence  of  lan- 
guage specially  providing  for  its  payment  U. 
S.  V.  Sherman,  98  U.  S.  565;  U.  S.  v.  Verdler, 
164  U.  S.  213,  17  Sup.  Ct  42.  We  are  unable 
to  see  how  it  can  be  correctly  stated  that  the 
claims  in  question  became  "due  and  iMiyable'' 
at  the  time  of  the  completion  of  the  work  un- 
der these  contracts  more  than  20  years  ago, 
when  It  is  conceded  that,  but  for  the  passage 
of  the  act  of  1895,  there  was  no  legal  or  valid 
claim  whatever,  and  that  the  right  to  any  re- 
coveiy  depends  upon  the  language  used  in  that 
act.  The  statute  of  1895  simply,  as  we  have 
said,  conferred  a  gratuity  upon  the  persons 
covered  by  its  provisions,  and  the  reasonable 
construction  of  such  an  act  is  to  say  that  the^ 
gratuity  thus  given  becomes  "due  and  pay-g 
able"  only*from  the  time  when  the  act  which* 
gave  it  was  passed.  To  make  the  amount  of 
the  gratuity  thus  given  "due  and  payable''  20 
years  before  the  passage  of  the  act  giving  it, 
so  as  thereby  to  allow  interest  from  that  time 
upon  the  amount  of  such  gratuity,  requires 
the  clearest  and  most  certain  expression  of 
legislative  will  to  that  effect.  We  do  not  find 
any  such  expression  in  the  act  here  under  con- 
sideration.   Although  it  , 
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daSffifl  to  allow  the  rates  used  and  paid  by 
the  board  of  public  works,  yet,  as  that  allow* 
ance  is  a  mere  gift,  the  further  burden  of  20 
years'  interest  on  it  should  not  be  added  to  the 
gift  without  the  use  of  the  vety  plainest  lan- 
guage. 

For  these  reasons  we  think  the  court  of 
claims  erred  in  holding  that  any  portion  of 
the  moneys  which  might  be  due  the  claimants, 
and  which  arose  by  virtue  of  the  act  of  1893, 
became  due  and  payable  at  any  time  before 
the  passage  of  that  act 

The  claim  of  the  appellant  to  offset  against 
any  recovery  here  the  amount  of  the  interest 
from  June  1,  1874,  on  its  counterclaim  found 
due  in  its  favor  against  the  claimants  in  the 
report  of  the  referee,  we  think  cannot  be  ad- 
mitted. The  effect  of  the  passage  of  the  act 
of  1805  is,  in  substance,  the  same  as  if  the 
counterclaim,  which  is  the  principal  sum,  had 
been  paid;  and  when  that  is  the  case  the  in- 
terest becomes  thereby  extinguished.  Pacific 
R.  R.  V.  U.  S.,  158  U.  S.  118,  15  Sup.  Ct  766. 

These  views  lead  us  to  the  conclusion  that 
*he  judgments  of  the  court  of  claims  must  be 
reversed,  and  the  cases  remanded  to  that  court 
Eor  further  proceedings  not  inconsistent  with 
mis  opinion. 


tt66  U.  S.  840) 

DISTRICT  OP  COLUMBIA  v.  HALL. 
(February  15,  1897.) 
No.  619. 
Appeal  from  Court  of  ClaimB. 

Asst  Atty.  Gen.  Dodge  and  Robert  A.  How- 
ard, for  appellant.  Edwin  Forrest,  for  appellee 
Hall. 

Mr.  Justice  PBCKHAM  delivered  the  opin- 
ion of  the  court. 

This  is  another  of  the  same  character  of  ac- 
tions as  those  above  disposed  of.  Hall  was  one 
of  the  contractors  for  dolqg  work  of  the  same 
nature,  and  filed  his  petition  under  the  act  of 
1880  in  December  of  that  year.  In  that  petition 
be  alleged  that  he  had  done  certain  work,  and 
that  he  was  paid  for  his  work,  under  his  con- 
tract, by  certain  certificates,  which  were  worth 
only  50  per  cent,  of  their  face  value,  and  which 
he  consented  to  receive  only  at  that  rate,  and 
he  asked  for  judgment  for  the  other  50  per 
<»ent.  of  his  contract  price.  He  failed  in  the 
primary  object  of  that  suit,  but  he  did  recover 
dn  some  other  ground  a  small  judgment  of 
about  $1,000,  which  was  entered  June  1,  1885. 
Subsequently,  and  in  pursuance  of  the  act  of 
1805,  he  applied  for  a  new  trial  for  the  purpose 
of  claiming  the  "board  rates"  compensation 
for  the  work  done  by  him  at  contract  prices,  un- 
der circumstances  mentioned  in  the  foregoing 
cases.  The  court  of  claims  gave  judgment  in 
his  favor  for  that  difiference  between  the  two 
rates,  and  found  that  under  the  true  intent  and 
meaning  of  the  acts  of  1895  and  1880  the  sum 
for  which  it  gave  judgment  "became  due  ana 
payable  on  the  1st  of  January,  1877,"  which 
2  was  the  date  when  the  plaintiff  had  completed 
Jbhis  work  under  the  contract.  31  Ct.  CI.  370. 
•  •For  the  reasons  mentioned  in  the  foregoing 
eases,  the  judgment  of  the  court  of  claims  in 
this  case  must  also  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
aUtent  with  that  opinion. 


(166  U.  S.  841) 

DISTRICT  OF   COLUMBIA  r.  DIOKSOM 

et  aL 

(February  15,  18874 

No.  620. 

Appeal  from  Court  of  Claims. 

Asst.  Atty.  Gen.  Dodge  and  Robert  A.  How- 
ard, for  appellant.  V.  B.  Edwards,  for  appellee 
Dickson. 

Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court. 

In  this  case,  which  is  of  the  same  ^neral 
nature  as  the  foregoing  cases,  the  petitioner, 
who  was  the  assignee  of  one  of  the  contractors, 
filed  his  original  petition  in  the  court  of  claims 
December  15,  1880.  The  case,  after  being 
heard,  was  submitted  to  that  court  on  the  26th 
of  May,  1882,  and  was  by  it  dismissed  on  the 
20th  of  May,  1882.  On  the  6th  of  April,  1886. 
the  judgment  was  vacated,  and  a  new  trial 
granted  by  virtue  of  the  act  of  February  18, 
1895.    31  Ct  CI.  398. 

The  difference  between  the  contract  price 
and  the  board-rate  price  was  claimed,  and 
Dickson,  as  assignee,  was  allowed  to  recover 
.11,386.30  for  such  difference,  belonging  to  him 
by  virtue  of  the  assignment,  and  which  sum  the 
court  held  to  have  "been  due  and  payable  June 
2,  1873,  within  the  meaning  and  intent  of  the 
act  of  February  13,  1885,  and  the  act  of  JuM 
16.  1880."  S 

*  For  the  same  reasons  as  given  in  the  forego-* 
Ing  cases,  this  judgment  of  the  court  of  claims 
must  also  be  reversed,  and  the  cause  remanded, 
with  the  same  directions  as  in  the  other  < 
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PRICE  V.  UNITED  STATSa, 

(February  15,  1887.) 

No.  625. 

Improper  Usb  op  Mait.8— OBScaNS   MATTBB^Iir- 

DICTMBNT— DECOT  LbTTBBS. 

1.  A  charge  that  defendant  ''knowingly  de- 
posited" in  the  mails  a  printed  book,  etc^  *the 
character  of  which  Is  so  obscene,  lewd,  and 
lascivious*'  that  it  would  be  offensive  to  set  it 
forth  in  the  indictment,  sufficiently  charges, 
after  verdict,  both  that  the  book  is  In  fact  ob- 
scene, etc.,  and  that  defendant  knew  it  to  be 
so. 

2.  It  is  no  valid  objection  to  a  conviction  of 
mailing  obscene  matter  that  the  government  In- 
spector who  instigated  the  prosecution,  on  be- 
ing informed  that  the  law  was  being  violated, 
wrote  decoy  letters,  in  answer  to  which  defend- 
ant mailed  the  objectionable  matter. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

Warren  E.  Price,  pro  se.  Asst.  Atty.  Geo. 
Dickinson,  for  the  United  States. 

Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court 

The  plaintiff  was  indicted  under  section 
3883  of  the  Revised  Statutes,  for  depositing 
in  the  mails  of  the  United  States  obscene, 
lewd,  and  lascivloas  matter.  After  trial,  he 
was  convicted,  and  sentenced  to  18  months' 
imprisonment  in  the  California  State  Prison, 
and  to  pay  a  fine  of  $500.  Upon  writ  of  er- 
ror sued  ont  from  this  court,  the  record  is 
now  before  us  for  review,  x  v^^^^^l^ 
Digitized  by  VjOOQ  Ic 
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The  Indictment  contained  five  counts,  the 
first,  second,  and  fourth  of  which  charged 
the  defendant  with  giving  information  as  to 
where  ohscene  matter  might  be  obtained, 
and  the  third  and  fifth  charged  him  with 
deiK>Biting  such  matter  in  the  malls.  A  mo- 
^tion  was  made  before  trial  to  quash  all  the 
H  counts  of  the  Indictment,  and  it  was  granted 

•  as  to  the  •first,  second,  and  fourth,  and  de- 
nied as  to  the  third  and  fifth  counts.  The 
defendant  then  demurred  to  the  indictment, 
on  the  ground  that  it  did  not  charge  that  the 
matter  was  nonmailable,  nor  did  it  charge 
that  it  was  obscene  or  lewd  or  lascivious  or 
of  an  indecent  character.  The  demurrer  was 
overruled,  and  the  parties  went  to  trial.  Aft- 
er his  conviction  of  the  offense  stated  in  the 
third  and  fifth  counts,  the  defendant  moved 
in  arrest  of  Judgment,  on  the  ground,  among 
other  things,  that  it  was  nowhere  in  either 
of  these  counts  alleged  that  the  book  or 
pamphlets,  or  either  of  them,  were  in  fact 
obscene,  lewd,  or  lascivious,  or  of  an  inde- 
cent character,  and  that  they  were  nonmail- 
able matter.  The  motion  was  overruled,  and 
the  defendant  sentenced  as  above  stated. 

There  are  but  two  grounds  upon  which 
the  snfllclency  of  the  indictment  is  attacked; 
the  first  being  that  there  is  no  direct  allega- 
tion in  either  count  that  the  defendant  knew 
that  the  book  that  he  deposited  In  the  mall 
was  obscene  or  lewd  or  lascivious,  the  only 
charge  being,  as  is  claimed,  that  he  knowing- 
ly deposited  a  book  the  contents  of  which 
were,  as  a  matter  of  fact,  lewd  and  lasclvl- 
ons,  the  point  being  the  alleged  absence  of 
any  charge  that  he  knowingly  deposited  a 
book  which  in  fact  was  obscene,  lascivious, 
and  lewd,  and  which  he  knew  was  of  that 
character. 

The  further  ground  is  taken  that  there  Is 
in  tmth  no  allegation  that  the  matter  was 
obscene  or  lewd  or  lascivious,  but  the  indict- 
ment contains  nothing  more  than  a  mere 
expression  of  the  opinion  of  the  pleader  that 
it  was  so  obscene  as  to  be  unfit  for  repeti- 
tion in  the  indictment 

We  think  there  is  no  force  in  either  conten- 
tion. The  plain  meaning  of  the  indictment 
is  that  the  defendant  deposited  in  the  mails 
a  book  which  he  knew  to  be  obscene,  and 
that  in  truth  It  was  obscene,  and  so  much 
so  as  to  render  it  Improper  and  offensive  to 
place  the  same  upon  the  public  record  of 
the  court  The  indictment  Is  substantially 
like  the  one  which  we  held  to  be  sufficient 
in  Rosen's  Case,  161  U.  S.  29,  16  Sup.  Ct  434. 
Tlie  indictment  In  that  case,  as  It  Is  set  forth 
In  the  report,  states  that  the  accused,  on  the 
09  24th  day  of  April.  lSS)fl.  within  the  Southern 
J3 district  of  New  York,  "did  unlawfully,  wlll- 

•  fully,  and 'knowingly  deposit  and  cause  to 
be  deposited  in  the  post  office  of  the  city  of 
New  York,  for  mailing  and  «!elivery  by  the 
post-office  establishment  of  the  United  States, 
a  certain  obscene,  lewd,  and  lascivious  pa- 
per, which  said  paper  then  and  there,  on  the 
first  page  thereof,  was  entitled  ^Tenderloin 


Number,  Broadway,'  and  on  the  same  page 
were  printed  the  words  and  figures  follow- 
ing, that  is  to  say:  'Volume  11,  number  27; 
trade-mark,  1892;  by  Lew  Rosen.  New  York, 
Saturday,  April  15,  1898;  ten  cents  a  copy, 
$4.00  a  year,  in  advance;'  and  thereupon,  on 
the  same  page,  Is  a  picture  of  a  cab,  horse, 
driver,  and  a  figure  of  a  female,  together 
(underneath  the  said  picture)  with  the  word 
*Tenderlolneuse';  and  the  said  paper  consists 
of  twelve  pages,  minute  descriptions  of 
which,  with  the  pictures  therein  and  thereon, 
would  be  offensive  to  the  court,  and  improp- 
er to  spread  upon  the  records  of  the  court, 
because  of  their  obscene,  lewd,  and  indecent 
matters;  and  the  said  paper,  on  the  said 
twenty-fourth  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  ninety-three, 
was  inclosed  in  a  wrapper,  and  addressed  as 
follows,  that  is  to  say:  *Mr.  (Jeo.  Edwards, 
P.  O,  box  510,  Summit  N,  J.,'—  against  the 
peace  of  the  United  States  and  their  dignity, 
and  contrary  to  the  statute  of  the  United 
States  in  such  case  made  and  provided." 

In  that  case  we  held  that  the  general 
charge  that  defendant  mdawfuUy,  willfully, 
and  knowingly  deposited  and  caused  to  be 
deposited  in  the  post  office  a  certain  ob- 
scene, lewd,  and  lascivious  paper,  as  therein 
described,  might  not  unreasonably  be  con- 
strued as  meaning  that  the  defendant  was  and 
must  have  been  aware  of  the  nature  of  its 
contents  at  the  time  he  caused  it  to  be  put 
into  the  post  office  for  transmission  and  deliv- 
ery. Mr.  Justice  Harlan,  in  delivering  the 
opinion  of  the  court  in  that  case,  said:  '*0f 
course,  he  did  not  understand  the  government 
as  claiming  that  the  mere  depositing  In  the 
post  office  of  an  obscene,  lewd,  and  lascivious 
paper  was  an  offense  under  the  statute,  if  the 
person  so  depositing  it  had  neither  knowledge 
nor  notice  at  the  time  of  its  character  or  con- 
tents. He  must  have  understood  from  the 
words  of  the  indictment  that  the  government  h 
imputed  to  him  *  knowledge  or  notice  of  the* 
contents  of  the  paper  so  deposited.  In  their 
ordinary  acceptation,  the  words  'unlawfully, 
willfully,  and  knowingly,'  when  applied  to  an 
act  or  thing  done,  import  knowledge  of  the  act 
or  thing  so  done,  as  well  as  an  evil  Intent  or 
bad  purpose  in  doing  such  thing;  and  when 
used  in  an  indictment  In  connection  with  the 
charge  of  having  deposited  in  the  mails  an  ob- 
scene, lewd,  and  lascivious  paper,  contrary  to 
the  statute  in  such  case  made  and  provided, 
could  not  have  been  construed  as  applying  to 
the  mere  depositing  in  the  mail  of  a  paper  the 
contents  of  which  at  the  time  were  wholly  un- 
known to  the  person  depositing  it  The  case 
is  therefore  not  one  of  total  omission  from 
the  indictment  of  an  essential  averment  but 
at  most  one  of  the  Inaccurate  or  imperfect 
statement  of  a  fnct;  and  such  statement  aftr 
er  verdict,  m.iy  be  taken  in  the  broadest  sense 
authorized  by  the  words  used,  even  if  it  be 
adverse  to  the  accused." 

A  distinction  is  attempted  to  1>e  taken  be- 
tween the  Rosen  Case  and  the  one  at  bar.  for 


368 


17  SUPREME  COURT  REPORTER, 


the  reason,  as  is  stated,  that  the  Indictment 
in  the  former  case  contained  a  direct  charge 
that  the  defendant  did  deposit  in  the  post  of- 
fice a  certain  obscene,  lewd,  and  lascivious  pa- 
per, whereas  in  this  case  no  such  clmrge  is 
made,  but  only  that  the  defendant  knowingly 
deposited,  etc.,  a  printed  booli  and  pampnlet 
"the  character  of  which  is  so  obscene,  lewd, 
and  lascivious  that  said  book  would  be  of- 
fensive if  set  forth  in  full  in  this  indictment." 
In  other  words,  it  is  said  that,  when  an  indict- 
ment containa  a  charge  that  a  book  'Ms  so  ob- 
scene, lewd,  and  lascivious"  that  It  would  be  of- 
fensive to  set  it  forth  In  full  in  the  indictment, 
it  is  not  thereby  charged  that  the  book  was  In 
fact  obscene,  lewd,  or  lascivious.  It  takes 
stronger  eyes  than  we  possess  to  discover  any 
real  and  material  dilTerence  In  the  meaning  of 
the  two  expressions.  The  plain  English  of  an 
allegation  that  a  book  is  so  obscene  and  inde- 
cent, as  to  be  offensive  if  set  forth  in  full  in  an 
indictment,  and  placed  upon  the  records  of  the 
court,  is  that  the  book  is  obscene  in  fact  and 
to  the  degree  described.  No  one  denies  that 
there  are  degrees  of  obscenity,  any  more  than 
^that  two  and  two  make  four;  but,  when  a 
;:book  Is  stated  to  be  so  obscene  that  It  would 
«'be  offensive  If  set  forth  in  full  hi^an  Indict- 
ment, such  allegation  Imports  a  sufficient  de- 
gree of  obscenity  to  render  the  production 
nonmailable  and  obscene  under  the  statute. 

This  indictment  Is  sufficient,  because  it  does, 
in  fact,  contain  a  charge  that  the  book  was  ob- 
scene, to  the  knowledge  of  the  defendant,  who 
knowingly  and  willfully,  with  such  knowl- 
edge, deposited  it  In  the  mail,  and  thus  violat- 
ed the  statute.  No  one,  on  reading  the  third 
and  fifth  connts  of  the  Indictment,  could  come 
to  any  other  conclusion  in  regard  to  their 
meaning,  and,  when  this  Is  the  case,  an  Indict^ 
ment  Is  good  enough. 

There  Is  no  danger  of  the  defendant  in  such 
case  being  deprived  of  any  of  his  just  rights 
by  holding  the  Indictment  to  be  good.  If  there 
were  any  defect  at  all  In  such  an  indictment.  It 
«bould,  aa  was  stated  In  the  Rosen  Case,  be 
regarded  after  verdict  as  one  of  form  under 
section  1025  of  the  Revised  Statutes,  provid- 
ing that  the  proceedings  on  an  Indictment 
found  by  a  grand  Jury  in  any  district,  circuit, 
or  other  court  of  the  United  States  shall  not 
be  affected  "by  reason  of  any  defect  or  Imper- 
fection in  matter  of  form  only,  which  shall  not 
tend  to  the  prejudice  of  the  defendant." 

One  further  ground  for  a  reversal  is  made 
by  counsel  for  plaintiff  in  error.  It  appears 
from  the  bill  of  exceptions  that  the  govern- 
ment inspector  who  instigated  the  prosecution 
in  this  case  had  been  Informed  that  the  statute 
was  being  violated,  and,  for  the  purpose  of 
discovering  the  fact  whether  or  not  the  plain- 
tiff In  error  was  engaged  in  such  violation,  the 
inspector  wrote  several  communications  of  the 
nature  of  decoy  letters,  which  are  set  forth  In 
the  record,  asking  the  plaintiff  in  error  to  send 
him  through  the  mail  certain  books  of  the 
character  covered  by  the  statute,  which  the 
plaintiff  in  error  did,  as  is  alleged  by  the 
prosecution,  and  as  has  been  found  by  the 


verdict  of  the  jury.  This  has  been  held  to 
constitute  no  valid  ground  of  objection.  Ros- 
en's Case,  161  U.  S.»  at  page  42,  16  Sup.  Ct 
439;  Andrews  y.  U.  S.,  162  U.  S,  420,  16  Supw 
Ct.  798. 

There  is  no  error  in  the  record,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 


a66  U.  S.  463) 
UNITED  STATES  v.  WINONA  &  ST.  P. 
R.  CO.  et  ai. 
(February  16,  1897.) 
No.  821. 
Public  Lands  —  Erroxeous  Certificatiow  of  — 
Railroad  Grant— Bona  Fidb  Purchasers- 
Suit  TO  Cancel  Certification — Decree. 

1.  One  purchasing:  for  value  and  in  good 
faith,  from  a  railroad  company,  lands  which« 
while  actually  public  lands  and  free  from  any 
individual  or  other  claims,  were  certified  by 
the  srovemment  to  the  state  for  the  benefit  of 
the  companv,  is  a  "bona  fide  purchaser,"  with- 
in Act  1896  (29  Stat.  42),  confirming  the  title 
of  such  parchasers,  though  such  lands  were,  by 
the  true  construction  of  the  grant,  excepted 
therefrom. 

2.  In  a  suit  by  the  government  to  cancel  the 
erroneous  certification  of  such  lands,  a  decree 
will  not  be  granted  against  the  company  for 
the  value  of  the  lands,  where  the  government 
has  not  asked  such  decree,  and  it  does  not  ap- 
pear that  the  company  has  received  more  lanaa 
than  were  granted,  or  that  there  were  not 
within  the  granted  or  indemnity  limits  other 
lands  which  the  company  might  have  rightfully 
received  but  for  the  erroneous  certification. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

This  was  a  bill  in  equity  filed  by  the  Unit- 
ed States  in  the  circuit  court  for  the  district 
of  Minnesota,  under  authority  of  the  act  of 
congress  of  March  3.  1887  (24  Stat  656),  pro- 
Tiding  for  the  adjustment  of  land  grants 
made  by  congress  to  aid  in  the  constructioii 
of  railroads,  and  for  the  forfeiture  of  un- 
earned lands,  etc.  The  charge  was  that  the 
lands  specified  In  the  bill  had  been  wrongful- 
ly certified  to  the  state  of  Minnesota  for  the 
benefit  of  the  defendant  company,  and  the 
prayer  was  for  a  cancellation  of  such  cer- 
tification, and  a  restoration  of  the  landa  to 
the  public  domain.  After  answers  by  the 
railroad  company  and  some  of  the  other  d^ 
fendants,  an  agreed  statement  of  facts  was 
prepared,  upon  which  with  the  pleadings  the 
case  was  submitted  to  the  circuit  court  for^ 
decision.  Upon  hearing,  a  decree  was  enter-S 
ed  dismissing  the*  bill,  which  thereafter  was? 
affirmed  by  the  circuit  court  of  appeals  for 
the  Eighth  circuit  32  U.  S.  App.  272,  15  a 
C.  A.  96,  and  67  Fed.  94a 

By  the  agreed  statement,  the  following 
facts  appear,  and  upon  them  the  rights  of 
the  parties  depend:  On  March  3,  1857,  con- 
gress passed  an  act  (11  Stat  195)  granting 
to  Minnesota,  to  aid  in  the  building  of  cer- 
tain lines  of  railroad,  the  alternate  odd-num- 
bered sections,  for  six  sections  in  width,  on 
each  side  of  the  line  of  each  road.  The 
amount  of  this  grant  was  Increased  by  the 
act  of  March  3.  1805  (13  Stat  526),  to  ten  sec- 
tions per  mile.    By  appropriate  state  leglslft* 
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tJon,  the  defendant  railroad  company  be- 
came one  of  the  beneficiaries  of  this  ^rant 
It  duly  constructed  Its  road,  and  the  con- 
stmctioQ  was  accepted  and  approved.  The 
lands  In  controversy  were  within  the  limits 
and  terms  of  the  grant,  and  were  certified  to 
the  state  nearly  all  In  the  years  1872,  1873, 
1874,  and  1875,  though  two  tracts  were  not 
80  certified  until  the  year  1879.  At  the  time 
of  the  filing  by  the  railroad  company  of  Its 
map  of  definite  location,  there  were  on  the 
records  and  files  of  the  land  office  homestead 
entries  or  pre-emption  filings  upon  these 
lands,  regular  In  form  and  prima  facie  valid, 
some  of  them  having  been  made  intermedi- 
ate the  time  that  the  line  of  the  railroad  was 
surveyed,  staked  out,  and  marlied  on  the 
face  of  the  earth  and  the  date  of  the  filing 
of  the  map  of  definite  location,  and  some 
having  been  made  prior  to  the  first-named 
time.  Proceedings  were  had  in  the  general 
land  office,  after  proper  notice  by  publica- 
tion, by  which  all  these  entries  and  filings 
were  duly  canceled  prior  to  the  certification 
of  the  lands  to  the  state  of  Minnesota.  The 
cancellations  were  generally  on  the  ground 
of  abandonment,  and  from  the  time  thereof, 
up  to  the  filing  of  the  agreed  statement  of 
facts,  July  26, 1893,  none  of  the  persons  who 
had  made  such  homestead  entries  or  pre- 
emption filings  had  ever  made  any  claim  to 
the  lands,  so  far  as  shown  by  the  records  of 
the  land  department  The  railroad  company 
sold  and  conveyed  the  lands  to  parties  who 
paid  value  and  bought  believing  that  the 
company's  title  was  unimpeachable.  Fur- 
^ther,  after  the  patent  from  the  state  the 
I  lands  were  subjected  to  taxation,  and  the 
*  land  company,  the  grantee  from^the  railroad 
company  of  most  of  these  lands,  alone  paid 
over  $8,000  of  taxes  while  It  held  the  tltie. 
It  was  not  pretended  that  the  amount  of 
lands  certified  for  the  benefit  of  the  defend- 
ant railroad  company  (including  therein  the 
lands  In  controversy)  exceeded  the  grant 
In  other  words.  It  was  not  claimed  that  the 
railroad  company  ever  got  more  lands  than 
it  was  entitled  to,  but  only  that  these  par- 
ticular tracts  were  wrongly  certified  to  It 

It  was  also  admitted  '*that  on,  before,  and 
for  a  long  time  after  the  certification  of  the 
lands  in  question  to  the  state  on  account  of 
the  railroad  grants,  it  was  uniformly  held 
and  ruled  by  the  secretary  of  the  interior 
and  the  other  officers  of  the  land  department 
of  the  United  States  (a)  that  the  line  of  a 
railroad  became  and  was  definitely  fixed  so 
as  to  attach  the  grant  to  the  odd-numbered 
sections  within  the  granted  limits  as  soon 
as  sui-veyed,  stalled  out,  and  marked  on  the 
face  of  the  earth;  and  (b)  that  a  homestead 
entry  in  all  re8pect8  regular  and  legal  ex- 
cepted the  land  covered  thereby  from  the 
operatioD  of  a  railroad  grant  attaching  dur- 
ing the  existence  of  such  entry,  and  that  the 
validity  of  a  homestead  entry  was  open  to 
question  by  the  company,  and  if  it  was 
shown  that  such  entry  was  fraudulent  or  Ir- 
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regular  In  Its  Inception,  or  that  It  had  been 
abandoned  before  the  right  of  the  road  at- 
tached, It  was  held  not  to  except  the  land 
from  the  grant,  but  the  burden  of  so  show- 
ing was  upon  the  company,  and.  In  the  ab- 
sence of  such  proof,  the  entry,  being  valid 
upon  Its  face,  was  held  to  except  the  land 
from  the  grant,  even  though  subsequently 
abandoned;  and  (c)  that  a  pre-emption  claim, 
which  may  have  existed  to  a  tract  of  land  at 
the  time  of  the  attachment  of  a  railroad 
grant,  If  subsequently  abandoned,  and  not 
consummated,  even  though  In  all  respects 
legal  and  bona  fide,  was  held  not  to  operate 
to  defeat  the  grant,  but,  upon  the  failure  of 
such  claim,  the  land  covered  thereby  was 
held  to  Inure  to  the  grant  as  of  the  date 
when  such  grant  became  effective;  and  (d) 
that  the  rights  under  the  grant  attached  to 
the  lands  In  the  granted  and  Indemnity  lim- 
its as  of  the  same  date,  and  that  selection 
was  not  deemed  necessary  to  attach  the^ 
grant  to  any  specific  tract  within  the  In-^ 
demnlt7*llmlts;  and  (e)  that  the  lands  with-* 
In  the  Indemnity  limits  were  withdrawn  at 
the  same  time  as  those  within  the  primary 
or  granted  limits;  and  (f)  that  within  the 
common  limits  of  like  character  of  two  con- 
temporaneous grants  each  was  held  to  be  en- 
titled to  an  undivided  moiety  of  the  lands 
within  such  common  lUnlts;  and  (g)  that,  In 
pursuance  of  and  In  accordance  with  the 
aforesaid  rules,  the  grants  to  and  for  each 
and  all  of  the  land-grant  railroad  companies 
in  the  state  of  Minnesota  were,  before,  at, 
and  for  a  long  time  after  the  certification  of 
the  lands  In  question,  administered." 

The  act  of  March  8,  1887,  Is  found  printed  ^ 
below.i  5 

*  After  the  passage  of  that  act,  and  on  March  • 
8,  1891,  congress  passed  an  act  (26  Stat  1003) 
containing  this  provision:     "That  suits  by  the 
United  States  to  vacate  and  annul  any  patent 
heretofore  issued  shall  only  be  brought  within 
five  years  from  the  passage  of  this  act,  and 
suits  to  vacate  and  annul  patents  hereafter 
issued  shall  only  be  brought  within  six  years 
after  the  date  of  the  issuance  of  such  pat^ts.'* « 
Andn>n  March  2,  1896,  congress  passed  a  still  • 
further  act  (29  Stat  42),  which  Is  also  found 
in  the  footnote.* 

Sol.  Gen.  Conrad,  for  the  United  States. 
Thomas  Wilson,  for  appellees. 

s 

•Mr.  Justice  BREWER,   after  stating  the? 
fiicts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court 

There  are  other  matters  disclosed  In  the  rec- 
ord, such  as  the  claim  at  one  time  asserted  l^ 
the  St.  Paul  &  Sioux  City  Railroad  Company 
to  these  lands  or  a  part  of  them,  the  litigation 
between  the  two  companies,  and  the  final  de- 
cision by  this  court  also  certain  transactions 
between  the  railroad  company  and  a  land  com- 
pany, and  the  litigation  resulting  therefrom, 

1  See  note  1  at  end  of  case.        ,    ^  . 

1  See  note  2  at  end  of  cas^  by  VjOOQIC 
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together  with  a  series  of  conyeyances  by  the 
raihroad  and  the  land  company  of  the  lands. 
But,  In  view  of  the  conclusions  to  which  we 
have  come  upon  the  facts  stated,  we  deem  it 
unnecessary  to  cumber  the  record  with  any 
detailed  mention  of  those  matters. 

These  facts  appear:  First.  The  railroad 
company  has  constructed  its  road,  and  has 
earned  the  land  grant  Second.  It  has  re- 
ceived no  more  land  than  cougress,  by  the  act 
referred  to,  proposed  to  grant  to  aid  in  the  con- 
struction of  the  road.  Third.  At  the  time  that 
the  lands  were  certified  to  the  state  for  its 
benefit,  they  were  not  subject  to  any  home- 
stead or  pre-emption  entry.  They  were  free 
from  all  claims  other  than  those  of  the  rail- 
road company  itself,  and  were,  except  as  sub- 
ject to  such  claims,  in  the  fullest  sense  public 
lands,  and  within  the  jurisdiction  of  the  land 
department  Fourth.  Up  to  Mardi  2,  1885 
(when  Railway  Co.  v.  Dunmeyer,  113  U.  S. 
629,  6  Sup.  Ct  566,  was  decided  by  this  court), 
the  uniform  ruling  of  the  land  department  had 
been  that  the  title  to  railroad  lands  became 
settled  at  the  time  the  line  of  the  railroad  was 
surveyed,  staked  out,  and  marked  on  the  face 
of  the  earth,  and  not  at  the  time  of  the  filing 
of  the  map  of  definite  location  in  the  land  de- 
partment; that  a  homestead  entry,  though  ap- 
parently regular  and  valid,  was  open  to  ques- 
tion by  the  railroad  company,  and  if  shown  to 
have  been  fraudulent  or  irregular  in  inception, 
or  that  it  had  been  abandoned  before  the  right 
of  the  company  attached,  was  held  not  to  ex- 
cept the  land  from  the  grant;  and  also  that  a 
pre-emption  claim  existing  at  the  time  of  the 
attaching  of  a  railroad  grant,  if  subsequently 
abandoned  and  not  consummated,— even 
though  in  all  respects  legal  and  bona  fide,— 
did  not  defeat  the  grant,  but  upon  the  failure 
V  of  such  claim  the  land  covered  thereby  inured 
!?  to  the  grant  as  of  the  date  when  it  became 
•  effective.  Fifth.  •Under  such  rules  of  construc- 
tion, the  land  in  controversy  was  all  properly 
certified  to  the  state  for  the  benefit  of  the  rail- 
road company.  Sixth.  The  lands  were  sold 
and  conveyed  by  the  railroad  company  to  par- 
ties who  paid  full  value  and  bought  in  good 
faith,  believing  the  title  which  the  railroad 
company  assumed  to  convey  to  be  perfect 

It  is  in  the  light  of  these  facts  that  the 
scope  and  effect  of  the  legislation  of  congress 
is  to  be  considered  and  determined.  There  is 
certainly  much  of  equity  in  the  contention  of 
the  appellees.  The  railroad  company  has  con- 
structed the  road,  in  aid  of  whose  construction 
congress  made  this  grant  Even  though  re- 
taining all  these  tracts,  it  has  failed  to  receive 
as  large  an  amount  of  land  as  congress  pro- 
posed to  give.  With  full  performance  on  its 
side,  It  has  not  received  all  that  congress  prof- 
fered. Of  course,  In  entering  upon  its  work, 
it  took  all  the  chances  of  failure  of  title  of  any 
particular  tract,  and  therefore  has  no  legal 
ground  of  complaint;  and  yet  it  may  with 
reason  say  that,  though  it  must  be  content 
with  such  lands  as  the  government  at  the  time 
of  the  flUng  of  the  map  of  definite  location 


could  rightfully  conyey »  ft  ought  not  to  be  de- 
prived of  any  which  the  government  did  con- 
vey, and  could  conv^  without  wrong  to  any 
one,  and  which  were  embraced  In  the  descrip- 
tion of  the  lands  which  congress  proposed  to 
give.  No  individual  is  wronged  by  permitting 
this  certification  to  stand.  No  pre-emptor  or 
person  seeking  to  enter  any  tract  as  a  home* 
stead  has  been  deprived  of  his  rights  or  priv- 
ileges by  virtue  of  this  certification.  The  land 
was  free  from  all  individual  claima  It  was 
within  the  absolute  control  of  congress.  It 
belonged  to  the  government,  and  it  Is  only  in 
the  assertion  of  a  technical  rule  of  constmlng 
land  grants,  first  declared  by  this  court  long 
after  the  certification,  that  the  government 
now  asks  to  have  that  set  aaide,  and  the  title 
to  these  lands  restored.  No  fraud  or  wrong 
is  imputable  to  the  company;  no  effort  to  se- 
cure a  misconstruction  by  the  land  depart- 
ment; but  only  an  acceptance  of  the  then  set- 
tled rule  of  construction,  and  the  taking  of  the 
lands  which,  under  such  construction.  It  was 
entitled  to  receive.  Conceding  that  that  con-^ 
struction  was  erroneous,  yet  It  was  one  made*- 
by  the  ofiicers  of  the  department*charged  with* 
the  duty  of  administering  the  grant,  and  de- 
termining what  lands  did  and  what  did  not 
pass,— the  only  tribunal  to  which  the  com- 
pany could  then  apply,  and  upon  whose  rulings 
it  was  bound  to  act  Many  years  have  passed 
since  the  certification,  and  since  the  company, 
in  reliance  upcn  the  title  it  believed  it  had  ae< 
quired,  has  dii^osed  of  the  lands,  and  other 
parties  have  become  interested  in,  and  hare 
dealt  with,  the  lands  as  private  proper^. 
Contracts  have  been  altered  Into,  suits  main- 
tained (carried  even  to  this  court),  and  decrees 
and  judgments  entered  and  rendered  In  full 
reliance  upon  the  title  supposed  to  have  been 
conveyed.  Surely,  after  such  a  hipse  of  time, 
and  after  so  many  transactions  in  and  in  re- 
spect to  these  lands,  the  appellees  are  Justified 
in  saying  that  they  have  lan;e  claims  upon  the 
equitable  consideration  of  the  courts. 

The  first  section  of  the  act  of  1887  directs 
the  secretary  of  the  interior  to  adjust  all  rail- 
road land  grants  in  accordance  with  the  deci- 
sions of  this  court;  and  the  second,  that  upon 
such  adjustment  the  attorney  general  shall 
commence  the  proper  proceedings  to  cancel  all 
patents,  certification,  or  other  evidences  of  ti- 
tle erroneously  issued.  If  these  two  sections 
were  all  the  legislation  of  congress  bearing  up- 
on the  subject,  it  might  be  difficult  to  sustain 
the  conclusions  of  the  lower  courts,  or  to  deny 
to  the  government  the  relief  sought  by  this 
bill;  for,  by  the  construction  placed  upon 
such  railroad  grants  in  Railway  Co.  v.  Dun- 
meyer, supra,  and  other  cases,  these  lands  did 
not  pass  under  the  railroad  grant,  because  at 
the  time  of  the  filing  of  the  map  of  definite 
location  they  were  on  the  records  of  the  de- 
partment claimed  under  homestead  and  pre- 
emption entries.  The  lapse  of  time  would  be 
no  bar,  for  statutes  of  limitation  cannot  be  In- 
voked against  the  govemm^it 

But  these  sections  are  not  all  the  legislation. 
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OongresB  eyidently  recognized  the  fact  that, 
Qotwithfltanding  any  error  in  certification  or 
patent,  there  might  be  rights  which  equitably 
deseryed  protection,  and  that  It  would  not  be 
fitting  for  the  government  to  insist  upon  the 
letter  of  the  law  In  disregard  of  such  equlta>> 
9  b!e  rights.  In  the  first  place,  it  has  distinct- 
^  ty  recognized  the  fact  that  when  there  are  no 

•  adyerse^lndividual  rights,  and  only  the  claims 
of  the  government  and  of  the  present  holder 
of  the  title  to  be  considered,  it  is  fitting  that 
a  time  should  come  when  no  mere  errors  or 
irregnlarities  on  the  part  of  the  officers  of  the 
land  department  should  be  open  for  considera- 
tion. In  other  words,  it  has  recognized  that; 
as  against  itself  in  respect  to  these  land  trans- 
actions, it  Is  right  that  there  should  be  a  stat- 
ute of  limitatlous;  that  when  its  proper  offi- 
cers, acting  in  the  ordinary  course  of  their  du- 
ties, have  conveyed  away  lands  which  be- 
longed to  the  government,  such  conveyances 
should,  after  the  lapse  of  a  prescribed  time,  be 
conclusive  against  the  government,  and  this 
notwithstanding  any  errors,  Irregularities,  or 
improper  action  of  its  officers  therein. 

Thus,  in  the  act  of  1891  (26  Stat  1093),  it 
provided  that  suits  to  vacate  and  annul  pat- 
ents theretofore  issued  should  only  be  brought 
within  five  years,  and  that,  as  to  patents 
thereafter  to  be  issued,  such  suits  should  only 
be  brought  within  six  years  after  the  date  ot 
issue.  Under  the  benign  hifiuence  of  this 
statute,  it  would  matter  not  what  the  mistake 
or  error  of  the  land  department  was,  what  the 
frauds  and  misrepresentations  of  the  patentee 
were,  the  patent  would  become  conclusive  as 
a  transfer  of  the  title,  providing  only  that 
the  land  was  public  land  of  the  United  States, 
and  open  to  sale  and  conveyance  through  the 
land  department  The  act  of  1806  extended 
the  time  for  the  bringing  of  suits  for  patents 
theretofore  issued  for  five  years  from  the  pas- 
sage of  that  act.  It  is  true  that  these  appel- 
lees cannot  avail  themselves  of  these  limita- 
tions, because  this  suit  was  commenced  be> 
fore  the  expiration  of  the  time  prescribed,  and 
we  only  refer  to  them  as  showing  the  purpose 
of  congress  to  uphold  titles  arising  under  cer- 
tification or  patent  by  providing  that  after  a 
certain  time  the  government  (the  grantor 
therein)  should  not  be  heard  to  question  them. 

But  limitation  was  not  the  only  protection 
given.  The  act  of  1896  (29  Stat.  42),  which 
extended  the  period  of  limitation,  followed 
such  extension  with  this  provision:  "But  no 
patent  to  any  lands  held  by  a  bona  fide  pur- 
chaser shall  be  vacated  or  annulled,  but  the 
right  and  title  of  such  purchaser  is  hereby  con- 
E  firmed."     It  is  true  this  act  was  passed  after 

•  the  commencement  of*this  suit,~indeed,  after 
the  decision  by  the  court  of  appeals,— but  It  is 
none  the  less  an  act  to  be  considered.  There 
can  be  no  question  of  the  power  of  congress 
to  terminate,  by  appropriate  legislation,  any 
suit  brought  to  assert  simply  the  rights  of  the 
government  This  suit  was  instituted  by  the 
attorney  general  in  obedience  to  the  direct 
■ommand  of  congress,  as  expressed  in  the  act 


of  1887,  and  congress  could  at  any  time  prior 
to  the  final  decree  in  this  court  direct  the 
withdrawal  of  such  suit;  and  It  accomplishes 
practically  the  same  result  when,  by  legisla- 
tion within  the  unquestioned  scope  of  Its  pow- 
ers, it  confirms  in  the  defendants  the  title  to 
the  property  which  it  was  the  purpose  of  the 
suit  to  recover.  So,  if  this  act  of  1896,  taken 
by  Itself  alone,  or  in  conjunction  with  preced- 
ing legislation,  operates  to  confirm  the  title 
apparently  conveyed  by  the  certification  to 
the  state  for  the  benefit  of  the  railroad  com- 
pany, that  necessarily  terminates  this  suit  ad- 
versely to  the  government,  and  compels  an  af- 
firmance of  the  decisions  of  the  lower  courts 
without  the  necessity  of  any  inquiry  into  the 
reasons  advanced  by  those  courts  for  their 
conclusions.  We  are  of  the  opinion  that  con- 
gress Intended  by  the  sentence  we  have  quot- 
ed from  the  act  of  1896  to  confirm  the  tiUe 
which  in  this  case  passed  by  certification  to 
the  state.  It  not  only  declares  that  no  pat- 
ents to  any  lands  held  by  a  bona  fide  purchaser 
shall  be  vacated  or  annulled,  but  it  confirms 
the  right  and  title  of  such  purchasers.  Given 
a  bona  fide  purchaser,  his  right  and  title  is  con<- 
firmed,  and  no  suit  can  be  maintained  at  the 
instance  of  the  government  to  disturb  it 

It  is  earnestly  contended  by  the  government 
that  the  present  holders  of  the  title  are  not 
**bona  fide  purchasers";  that  that  term  has  a 
fixed  and  well-defined  meaning,  as  announced 
in  the  frequent  decisions  of  this  and  other 
courts;  that,  as  said  in  2  Pom.  Eq.  Jur.  §  745, 
**the  essentia]  elements  which  constitute  a 
bona  fide  purchaser  are  therefore  three,— a  val- 
uable consideration,  the  absence  of  notice, 
and  presence  of  good  faith"  (U.  8.  v.  Cali- 
fornia &  O.  Land  Co.,  148  U.  8.  81,  42,  13  Sup. 
Ct  458);  that  while  two  of  these  essential  ele- 
ments may  be  found,  to  wit,  a  valuable  con- 
sideration and  the  presence  of  good  faith,  the^ 
third,  the  absence  of  notice,  is  lacking;  thatH 
all  men  are* conclusively  presumed  to  know* 
the  law,  and  that  as  the  true  rule  of  construc- 
tion in  reference  to  these  grants  was  laid  down 
by  this  court,  the  purchasers  were  bound  to 
know  such  true  rule;  that  the  records  of  the 
land  office  disclosed  the  existence  of  these 
homestead  entries  and  pre-emption  filings,  and 
therefore  they  who  purchased  from  the  rail- 
road company  knew,  or  at  least  were  charge- 
able with  knowledge,  of  the  fact  that  those 
lands  could  not  rightfully  have  been  certified 
to  the  railroad  company,  but  were  excepted 
from  the  terms  of  the  grant,  and  in  fact  re- 
mained the  property  of  the  government  It 
is  further  insisted  that,  as  congress.  In  this 
statute,  used  this  well-understood  expression. 
It  Intended  only  the  protection  of  such  parties 
as  came  within  the  scope  of  this  settled  mean- 
ing. It  is  said  that  the  only  cases  to  be  cov- 
ered by  this  provision  were  those  in  which 
the  state  or  the  railroad  company,  by  presen- 
tation to  the  land  office,  before  the  filing  of 
the  map  of  definite  location,  of  a  forged  re- 
linquishment by  the  pre-emptor,  or  one  hav- 
ing made  a  homestead  entry,  or  by  some  other 
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fraudulent  representations,  secured  a  certiflca- 
tlon  or  patent  to  the  tracts,  and  thereafter 
sold  and  conv^ed  to  one  who  purchased  in 
ignorance  of  the  fraud. 

We  are  unable  to  agree  with  this  conten- 
tion of  counsel  for  several  reasons.  In  the 
first  place,  the  situation  as  It  was  linown  to 
exist  makes  against  any  such  narrow  construc- 
tion. While  instances  of  such  fraudulent  con- 
duct on  the  part  of  the  state  to  which  the 
lands  were  certified,  or  the  company  to  which 
the  lands  were  patented,  might  exist,  yet,  in 
the  nature  of  things,  they  would  be  few  and 
hardly  worth  the  special  notice  of  congress; 
while,  on  the  other  hand,  the  fact  that  there 
had  been  a  dlfl^erence  between  the  land  de- 
partment and  the  courts,  one  construction  ob- 
taining hi  the  former  prior  to  the  decisions  by 
the  latter,  and  the  further  fact  that,  by  this 
difTerence  of  construction,  many  tracts  had 
been  erroneously  certified  or  patented,  must 
have  been  well  known  to  congress,  and  natur- 
ally, therefore,  a  subject  for  its  legislation. 
Further,  there  was  no  need  of  any  legislation 
to  protect  a  *'bona  fide  purchaser."  This  had 
^  been  settled  by  repeated  decisions  of  this 
y  court,--U.  S.  v.  Burlington  &  M.  R.  R.  Co., 
*  d8  U.  S.  334,  342;  Ck>lorado  Coal  &  Iron  Cow 
V.  U.  S.,  123  U.  S.  307,  313,  8  Sup.  Ct  131,  re- 
affirmed in  U.  S.  y.  California  &  O.  Land  Co., 
148  U.  S.  31,  42,  13  Sup.  Ct  458,— for  hi  each 
of  those  cases  it  was  decided  that,  although  a 
patent  was  fraudulently  and  wrongfully  ob- 
tained from  the  government,  if  the  land  con- 
veyed was  within  the  Jurisdiction  of  the  land 
department,  the  title  of  a  bona  fide  purchaser 
from  the  patentee  could  not  be  disturbed  by 
the  government,  so  that  this  provision  was  ab- 
solutely unnecessary  if  that  which  is  now 
claimed  by  counsel  for  the  government  is  all 
that  was  hitended  by  congress.  We  do  not 
mean  to  assert  that,  because  legislation  to  cov- 
er such  a  contingency  was  unnecessary,  there- 
fore the  language  used  by  congress  necessarily 
implies  something  other  and  different,  be- 
cause, of  course,  it  may  have  been  that  con- 
gress Intended  nothing  but  a  simple  declara- 
tion of  the  law  as  it  was  known  to  exist  At 
the  same  time,  the  fact  that  under  one  con- 
struction it  was  needless  raises  a  presumption 
that  something  more  was  intended,  and  that 
congress  had  in  view  the  protection  of  other 
parties  than  were  already  protected  by  general 
law. 

But  we  need  not  rest  on  these  inferences 
and  presumptions.  Other  provisions  of  the 
acts  of  1887  and  1896  make  clear  the  Intent  ot 
congress.  Section  3  of  the  act  of  1887  pro- 
vides that,  if  the  homestead  or  pre-emption  en- 
try of  any  bona  fide  settler  has  been  errone- 
ously canceled  on  account  of  any  railroad 
grant,  it  may  be  reinstated,  provided  he  has 
not  located  another  claim  or  made  an  entry  in 
lieu  of  the  one  so  canceled,  and  also  did  not 
voluntarily  abandon  such  entry.  By  this  sec- 
tion, congress  provided  for  a  reinstating  of  the 
title  of  one  deprived  thereof  by  an  erroneous 
ruling  of  the  land  department,  but  at  the  same 


time  limited  the  right  of  rdnstaUiig  to  euni 
in  which  the  original  entryman  had  not  vol- 
untarily abandoned  his  entry,  or  had  not  wiD» 
that  time  made  a  new  entry.    In  other  w(Hrd8» 
it  was  limiting  the  restoration  of  the  title  of 
the  original  entiyman  to  cases  In  which  he 
had  a  continuing  and  present  equitable  tight 
to  recognition.     As  to  all  other  cases,  congress 
reserved  the  determination  of  the  equities  be-^ 
tween  the  government,  the  railroad  company»n 
and^purchasers  from  the  latter,  and  in  sabie-* 
quent  sections  it  made  provision  for  the  ad- 
justment of  such  equities. 

Section  4  of  the  same  act,  expressly  referring 
to  all  other  lands  erroneously  certified  or  pa^ 
ented  to  any  railroad  company,  provides  that 
citizens  who  had  purchased  audi  lands  la 
good  faith  should  be  entitled  to  the  lands  so 
purchased,  and  to  patents  therefor  issuing  di- 
rectly from  the  United  States,  and  that  the 
only  remedy  of  the  government  should  be  an 
action  against  the  railroad  company  for  tha 
government  price  of  similar  lands.  It  will  bs 
observed  that  this  protection  is  not  granted  to* 
simply  bona  fide  purchasers  (using  that  tenn 
in  the  technical  sense),  but  to  those  who  hare 
one  of  the  elements  dedared  to  be  essential 
to  a  bona  fide  purchaser,  to  wit,  good  fUtb. 
It  matters  not  what  constructive  notice  may 
be  chargeable  to  such  a  purchaser  If,  In  actual 
ignorance  of  any  defect  in  the  railroad  com- 
pany's title,  and  in  reliance  upon  the  action 
of  the  government  in  the  appar^it  transfer  of 
title  by  certification  or  patent,  he  has  made  an 
honest  purchase  of  the  lands.  The  plain  In- 
tent of  this  section  is  to  secure  him  the  land% 
and  to  reinforce  his  defective  title  l^  a  direct 
patent  from  the  United  States,  and  to  leave  to 
the  government  a  simple  claim  for  money 
against  the  railroad  company.  It  wlU  be  ol^ 
served  that  the  technical  term  "bona  fide  pur> 
chaser**  is  not  found  hi  this  section,  and  while 
it  is  provided  that  a  mortgage  or  pledge  shall 
not  be  considered  a  sale,  so  as  to  entitle  tlw 
mortgagee  or  pledgee  to  the  benefit  of  the  acc» 
it  does  secure  to  eveiy  one  who  in  good  f aitli 
has  made  an  absolute  purchase  from  a  rail- 
road company  protection  to  his  title,  irrespec- 
tive of  any  errors  or  mistakes  in  the  cordficap 
tion  or  patent. 

Section  5  of  the  same  act  applies  to  cases  m 
which  no  certification  or  patent  has  issued, 
and  yet  the  lands  sold  by  the  railroad  com- 
pnny  are  the  numbered  sections  prescribed  tn 
its  grant,  and  coterminous  with  the  constroe- 
ed  portions  of  its  road;  and  it  is  there  provid- 
ed that,  where  the  lands  so  sold  by  the  eooh 
puny  "are  for  any  reason  excepted  from  ths 
operation  of  the  grant  to  said  company,"  tbs^ 
purchaser  may  obtain  title  directly  from  tlit« 
government  hy  paying  to  it  the  ordinary^gor-* 
emment  price  of  such  lands.  It  Is  true  ths 
term  used  here  is  "bona  fide  purchaser,"  but  It 
is  a  bona  fide  purchaser  from  the  company, 
and  the  description  given  of  the  lands,  as  not 
conveyed,  and  **for  any  reason  excepted  froni 
the  operation  of  the  grant,"  indicates  that  ths 
fact  of  notice  of  defect  of  title  was  not  to^lC 
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considered  fatal  to  the  right  Congress  at- 
tempted to  protect  an  honest  transaction  be- 
tween a  purchaser  and  a  raihroad  company, 
even  In  the  absence  of  a  certification  or  pat- 
ent These  being  the  provisions  of  the  act  of 
1887,  the  act  of  1806,  confirming  the  right  and 
title  of  a  bona  fide  purchaser,  and  providing 
that  the  patent  to  his  lands  should  not  be  va- 
cated or  annulled,  must  be  held  to  include  one 
who,  if  not  in  the  fullest  sense  a  **bona  fide 
purchaser,"  has,  nevertheless,  purchased  m 
.good  faith  from  the  railroad  company. 

We  have  been  referred  in  the  arguments  of 
•this  and  other  cases  to  the  debates  in  con- 
gress, and  to  the  reports  of  the  committees 
-of  the  two  houses  to  whom  the  bills  were 
referred  as  confirmatory  of  the  conclusions 
we  have  reached;  but  it  is  unnecessary  to 
^consider  any  of  the  evidence  derived  from 
these  sources,  if,  Indeed,  it  is  open  to  consid- 
eration, for  the  language  of  the  two  acts  is 
clear,  and  fully  discloses  the  intent  of  con- 
gress. Our  conclasion  is  that  these  acts  op- 
erate to  confirm  the  title  to  every  purchaser 
from  a  railroad  company  of  lands  certified 
•or  patented  to  or  for  its  benefit,  notwith- 
standing any  mere  errors  or  irregularities  in 
^he  proceedings  of  the  land  department,  and 
notwithstanding  the  fact  that  the  lands  so 
-certified  or  patented  were,  by  the  true  con- 
struction of  the  land  grants,  although  within 
^e  limits  of  the  grants,  excepted  from  their 
operation,  providing  that  he  purchased  in 
good  faith,  paid  value  for  the  lands,  and  pro- 
viding, also,  that  the  lands  were  public  lands, 
in  the  statutory  sense  of  the  term,  and  free 
from  individual  or  other  claims. 

If  it  be  suggested  that  under  the  scope  of 
these  acts,  though  the  suit  must  fail  so  far 
as  It  is  one  to  set  aside  and  cancel  the  cer- 
tification. It  may  yet  be  maintained  against 
the  defendant  railroad  company  for  the 
,^  value  of  the  lands  so  erroneously  certified, 
^and  that  the  decree  should  be  modified  to 
♦  this  extent  •it  is  sufficient  to  say  that— First 
the  government  has  not  asked  any  such  de- 
cree; second,  that  it  may  be  doubtful  wheth- 
er, for  the  mere  purpose  of  recovering  mon- 
ey, an  action  at  law  must  not  be  the  reme- 
dy pursued;  but  lastly  and  chiefly,  that  it 
does  not  appear  from  this  record  either  that 
the  railroad  company  received  an  excess  of 
lands,  or  has  even  received  (these  lands  in- 
cluded) the  full  quantity  of  lands  promised 
in  the  grant;  and,  further,  that  It  does  not 
appear  that  there  were  not  within  the  grant- 
ed or  indemnity  limits  lands  which  the  com- 
pjiny  might  have  rightfully  received  but  for 
this  erroneous  certification.  It  will  hardly 
l>e  contended  that  If,  simply  through  a  mis- 
take of  the  land  department,  these  lands 
were  certified  when  at  the  time  other  lands 
were  open  to  certification  which  could  right- 
fully have  beeu  certified,  and  which  have 
since  been  disposed  of  by  the  government  to 
-other  parties,  so  that  there  is  now  no  way 
of  filling  the  grant  the  government  can,  nev- 
'prtheless.  recover  the  value  of  the  lands  so 


erroneously  certified.  In  other  words,  the 
mistake  of  the  officers  of  the  government 
cannot  be  both  potent  to  prevent  the  rail- 
road company  obtaining  its  full  quota  ot 
lands,  and  at  the  same  time  potent  to  enable 
the  government  to  recover  from  the  compa- 
ny the  value  of  lands  erroneously  certified. 
Our  conclusion,  therefore,  is  that,  upon  the 
record  as  it  is  presented,  the  decree  of  the 
court  of  appeals  was  right,  and  it  is  aflSrmed. 

NOTE  NO.  1. 

Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Ameri- 
ca in  congress  assembled,  that  the  secretai^  of 
the  interior  be  and  is  hereby  authorized  and  di- 
rected to  immediately  adjust  in  accordance 
with  the  decisions  of  the  supreme  court  each 
of  the  railroad  land  grants  made  by  congress  to 
aid  in  the  construction  of  railroads  and  hereto- 
fore unadjusted. 

Sec.  2.  That  if  it  shall  appear,  upon  the  com- 
pletion of  such  adjustments  respectively,  or 
sooner,  that  lands  have  been,  from  any  cause, 
heretofore  erroneously  certified  or  patented  by 
the  United  States  to  or  for  the  use  or  benefit  of 
any  company  claiming  by,  through,  or  under 
grant  from  the  United  States  to  aid  in  the  con- 
struction of  a  railroad,  it  shall  be  the  duty  ot 
the  secretary  of  the  interior  to  thereupon  de- 
mand from  such  company  a  relinquishment  or 
reconveyance  to  the  United  States  of  all  such 
lands,  whether  within  granted  or  indemnity 
limits;  and  if  such  company  shall  neglect  or 
fail  to  so  reconvey  such  lands  to  the  United 
States  within  ninety  days  after  the  aforesaid 
demand  shall  have  been  made,  It  shall  there- 
upon be  the  duty  of  the  attorney-general  to 
commence  and  prosecute  in  the  proper  courts 
the  necessary  proceedings  to  cancel  ail  patents, 
certification,  or  other  evidence  of  title  hereto- 
fore issued  for  such  lands,  and  to  restore  the 
title  thereof  to  the  United  States. 

Sec.  3.  That  if,  in  the  adjustment  of  said 
grants,  it  shall  appear  that  the  homestead  or 
pre-emption  entry  of  any  bona  fide  settler  has 
been  erroneously  canceled  on  account  of  any 
railroad  grant  or  the  withdrawal  of  public  lands 
from  market  such  settler  upon  application 
shall  be  reinstated  in  all  his  rights  and  allowed 
to  perfect  his  entry  by  complyms  with  the  pub- 
lic land  law:  provided,  that  he  nas  not  located 
another  claim  or  made  an  entry  in  lieu  of  the 
one  so  erroneously  canceled:  and  provided  also, 
that  he  did  not  voluntarily  abanaon  said  orig- 
inal entry:  and  provided  fn*^er.  that  if  any 
of  said  settlers  do  not  renew  their  application 
to  be  reinstated,  within  a  reasonable  time,  to  be 
fixed  by  the  secretary  of  the  interior,  then  all 
such  unclaimed  lands  shall  be  disposed  of  un- 
der the  public  land  laws,  with  priority  of  right 
given  to  bona  fide  purchasers  of  said  unclaimed 
lands,  if  any;  and  If  there  be  no  such  purchas- 
ers, then  to  bona  fide  settlers  residing  thereon* 

Sec.  4.  That  as  to  all  lands,  except  those  men- 
tioned in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the 
frrantee  company  to  citizens  of  tiie  United 
Staten.  or  to  persons  who  have  declared  their 
intention  to  become  snch  citizens,  the  person 
or  persons  so  purchasin/?  in  good  faith,  his  heirs 
or  assigns,  shall  be  entitled  to  the  land  so  pur- 
chased, upon  making;  proof  of  the  fact  of  such 
purchase  at  the  proper  land  office,  within  such 
time  and  under  such  rules  as  may  be  prescribed 
by  the  secretary  of  the  interior,  after  the 
grants,  respectively,  shall  have  been  adjusted; 
and  patents  of  the  United  States  shall  issue 
therefor,  and  shall  relate  back  to  the  date  of 
the  original  certification  or  patenting,  and  the 
secretary  of  the  interior,  on  behalf  of  the  Unit- 
ed States,  shall  demand  payment  from  the 
company  which  has  so  disposed  of  snch  lands 
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)f  an  amount  equal  to  the  gOTemment  price  of 
limilar  lands;  and  in  case  of  neglect  or  refusal 
it  such  company  to  make  payment,  as  hereaft- 
er specified,  within  ninety  days  after  the  de- 
mand shall  have  been  made,  the  attorney-gen- 
eral shall  cause  suit  or  suits  to  be  brought 
against  such  company  for  the  said  amount: 
provided,  that  nothing  in  this  act  shall  prevent 
any  purchaser  of  lands  erroneously  withdrawn, 
certified  or  patented  as  aforesaid  from  recover- 
ing the  purchase  money  therefor  from  the  gran- 
tee company,  less  the  amount  paid  to  the  Unit- 
ed States  by  such  company  as  by  this  act  re- 
quired: and  provided,  that  a  mortgage  or 
pledge  of  said  lands  by  the  company  shall  not 
be  considered  as  a  sale  for  the  purpose  of  this 
act,  nor  shall  this  act  be  construed  as  a  declara- 
tion of  forfeiture  of  any  portion  of  any  land 
grant  for  conditions  broken,  or  as  authorizing 
an  entrv  for  the  8am<^,  or  as  a  waiver  of  any 
rights  that  the  United  States  may  have  on  ac- 
count of  any  breach  of  said  conditions. 

Sec.  5.  That  where  any  said  company  shall 
have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention 
to  become  such  citizens,  as  a  part  of  its  grant, 
lands  not  conveyed  to  or  for  the  use  of  such 
company,  said  lands  being  the  numbered  sec- 
tions prescribed  in  the  grant,  and  being  co- 
terminous with  the  constructed  parts  of  said 
road,  and  where  the  lands  so  sold  are  for  any 
reason  excepted  from  the  operation  of  the 
grant  to  said  company,  it  shall  be  lawful  for 
the  bona  fide  purchaser  thereof  from  said  com- 
pany to  make  pavment  to  the  United  States 
for  said  lands  at  the  ordinary  government  price 
for  like  lands,  and  thereupon  patents  shall  is- 
sue therefor  to  the  said  bona  fide  purchaser, 
his  heirs  or  assigns:  provided,  that  all  lands 
shall  be  excepted  from  the  provisions  of  this 
section,  which  at  the  date  of  such  sales  were  in 
the  bona  fide  occupation  of  adverse  claimants 
under  the  pre-emption  or  homestead  laws  of  the 
United  States,  and  whose  claims  and  occupation 
have  not  since  been  voluntarily  abandoned,  as 
to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to 
perfect  their  proofs  and  entries,  and  receive 
patents  therefor:  provided  further,  that  this 
section  shall  not  apply  to  lands  settled  upon 
subsequent  to  the  first  day  of  December,  eight- 
een hundred  and  eighty-two,  by  persons  claim- 
ing to  enter  the  same  under  the  settlement  laws 
of  the  United  States,  as  to  which  lands  the  par- 
ties claiming  the  same  as  aforesaid  shall  be  en- 
titled to  prove  up  and  enter  as  in  other  like 
cases. 

Sec.  6.  That  where  any  such  lands  have  been 
sold  and  conveyed,  as  the  property  of  any  rail- 
road company,  for  the  state  and  county  taxes 
thereon,  and  the  grant  to  such  company  has 
been  thereafter  forfeited,  the  purchaser  thereof 
shall  have  the  prior  right,  which  shall  continue 
for  one  year  from  the  approval  of  this  act,  and 
no  longer,  to  purchase  such  lands  from  the 
United  States  at  the  government  price,  and  pat- 
ents for  such  lands  shall  thereupon  issue:  pro- 
vided, that  said  lands  were  not.  previous  to 
or  at  the  time  of  the  taking  effect  of  such 
grant,  in  the  possession  of  or  subject  to  the 
right  of  any  actual  settler. 

Sec.  7.  That  no  more  lands  shall  be  certified 
or  conveyed  to  any  state  or  to  any  corporation 
or  individual,  for  the  benefit  of  either  of  the 
companies  herein  mentioned,  where  it  shall  ap- 
pear to  the  secretary  of  the  interior  that  such 
transfers  may  create  an  excess  over  the  quan- 
tity of  lands  to  which  such  state,  corporation 
or  individual  would  be  rightfully  entitled. 

NOTE  NO.  2. 

Be  It  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Amer- 
ica in  congress  assembled,  that  Ruits  by  the 
United  States  to  vacate  and  annul  any  patent 
to  lands  heretofore  erroneously  issued  under  a 
railroad  or  wagon   road   grant   shall  only   be 


brought  within  five  years  from  the  passage  of 
this  act,  and  suits  to  vacate  and  annul  patents- 
hereafter  issued  shall  only  be  brought  within 
six  years  after  the  date  of  the  issuance  of  such 
patents,  and  the  limitation  of  section  eight  or 
chapter  five  hundred  and  sixty-one  of  the  acts 
of  the  second  session  of  the  Fifty-First  congress 
and  amendments  thereto  is  extended  according- 
ly as  to  the  patents  herein  referred  to.  But  no 
patent  to  any  lands  held  by  a  bona  fide  pur- 
chaser shall  be  vacated  or  annulled,  but  the 
right  and  title  of  such  purchaser  is  hereby  con- 
firmed: provided,  that  no  suit  shall  be  brought 
or  maintained,  nor  shall  recovery  be  had  for 
lands  or  the  value  thereof,  that  were  certified 
or  patented  in  lieu  of  other  lands  covered  by  a 
grant  which  were  lost  or  relinquished  by  the 
grantee  in  consequence  of  the  failure  of  the 
government  or  its  officers  to  withdraw  the  same 
from  sale  or  entry. 

Sec.  2.  That  if  any  person  claiming  to  be  a 
bona  fide  purchaser  of  any  lands  erroneously 
patented  or  certified  shall  present  his  claim  to 
the  secretary  of  the  interior  prior  to  the  Insti- 
tution of  a  suit  to  cancel  a  patent  or  certifica- 
tion, and  if  it  shall  appear  that  he  is  a  bona 
fide  purchaser,  the  secretary  of  the  interior 
shall  request  that  suit  be  brought  in  such  case 
against  the  patentee,  or  the  corporation,  com- 
pany, person,  or  association  of  persons  for 
whose  benefit  the  certification  was  made,  for 
the  value  of  said  land,  which  in  no  case  ahall 
be  more  than  the  minimum  government  price 
thereof,  and  the  title  of  such  claimant  shall 
stand  confirmed.  An  adverse  decision  by  the 
secretary  of  the  interior  on  the  bona  fides  of 
such  claimant  shall  not  be  conclusive  of  his 
rights,  and  if  such  claimant,  or  one  claiming 
to  be  a  bona  fide  purchaser,  but  who  has  not 
submitted  his  claim  to  the  secretary  of  the  in- 
terior, is  made  a  party  to  such  suit,  and  If 
found  by  the  court  to  be  a  bona  fide  purchaser, 
the  court  shall  decree  a  confirmation  of  the 
title,  and  shall  render  a  decree  in  behalf  of  the 
United  States  against  the  patentee,  corpora- 
tion, company,  person,  or  association  of  per- 
sons for  whose  benefit  the  certification  was 
made  for  the  value  of  the  land  as  hereinbefore 
provided.  Any  bona  fide  purchaser  of  lands 
patented  or  certified  to  a  railroad  company,  and 
who  is  not  made  a  party  to  such  suit,  and  who 
has  not  submitted  his  claim  to  the  secretary  of 
1 .  f.  iptpnor.  may  establish  his  right  as  such 
bona  fide  purchaser  in  any  United  States  court 
having  jurisdiction  of  the  subject-matter,  or  at 
his  option,  as  prescribed  in  sections  three  and 
four  of  chapter  thrse  hundred  and  seventy-six 
of  the  acts  of  the  second  session  of  the  Forty- 
Ninth  congress. 

Sec.  3.  That  if  at  any  time  prior  to  the  in- 
stitution of  suit  by  the  attorney-general  to  can- 
cel any  patent  or  certification  of  lands  errone- 
ously patented  or  certified  a  claim  or  statement 
is  presented  to  the  secretary  of  the  interior  by 
or  on  behalf  of  any  person  or  persons,  corpo- 
ration or  corporations,  claiming  that  such  per- 
son or  persons,  corporation  or  corporations,  is 
a  bona  fide  purchaser  or  are  bona  nde  purchas- 
ers of  any  patented  or  certified  land  by  deed  or 
cnntrnct,  or  otherwise,  from  or  through  the 
original  patentee  or  corporation  to  which  pat- 
ent or  certification  was  issued,  no  suit  or  ac- 
tion shall  be  brought  to  cancel  or  annul  the 
patent  or  certification  for  said  land  until  such 
claim  is  investigated  in  said  department  of 
the  interior:  and  if  it  shall  appear  that  such 
person  or  corporation  is  a  bona  fide  purchaser 
as  aforesaid,  or  that  such  persons  or  corpora- 
tions are  such  bona  fide  purchasers,  then  no 
such  suit  shall  be  instituted  and  the  title  of 
such  claimant  or  claimants  shall  stand  con- 
firmed: but  the  secretary  of  the  interior  shall 
request  that  suit  be  brought  in  such  case 
against  the  patentee,  or  the  corporation,  com- 
pany, person,  or  association  of  persons  for 
whose  benefit  the  patent  was  issued  or  certifi- 
cation was  made  for  the  value  of  the  land  as 
hereinbefore  specified. 
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(February  15,  1897.) 

No.  472. 

Im^opbb  Use  op  Mails— Obscenb  Publications 
—pRAOTicB— Admissibility  of  Evidence — Mis- 

OONDUCT  of  PkoSECUTOB~>[N8TUUCT10N8  — PBB- 
8UMPTION8. 

1.  The  refusal  of  the  court  to  require  the 
prosecutor  to  file  a  copy  of  the  matter  on  which 
the  prosecution  is  based,  where  the  indict- 
ment alleges  that  it  is  too  obscene  and  inde- 
cent to  be  set  out  in  the  record,  is  discretion- 
ary with  the  court,  and  its  action  li  not  re- 
viewable. 

2.  Under  an  indictment  against  J.  R.  D.,  as 
the  proprietor,  for  depositing  in  the  mails  a 
newspaper  called  **The  Chicago  Dispatch,"  con- 
taining obscene  matter,  it  is  competent  to  ad- 
mit in  evidence,  as  tending  to  prove  identity 
and  ownership,  a  copy  of  a  newspaper  bearing 
the  heading  **The  Dispatch,  by  J.  B.  D,"  with 
the  additional  information  that  it  is  the  official 
paper  of  the  city  of  Chicago  and  of  Cook 
county. 

3.  For  the  purpose  of  showing  that  letters  or 
papers  addressed  to  a  post-office  Inspector,  and 
which  he  found  on  his  table  or  in  nis  private 
box  in  the  post  office,  had  come  through  the 
mails,  it  is  competent  for  him  to  testify  as  to 
the  course  of  business  in  delivering  their  mail 
to  the  inspectors,  and  that  it  was  the  dutr 
of  a  certain  messenger  to  gather  such  mail 
from  the  boxes  in  the  post  office,  and  distribute 
it  in  the  boxes  provided  for  the  insi>ector8. 

4.  Where  it  has  been  proved  that  certain 
newspapers  have  been  received  by  the  ad- 
dressees, under  circumstances  strongly  Indi- 
cating that  they  came  through  the  mails,  it 
is  competent  to  further  prove  that  upon  the 
day  these  papers  were  dated  large  numbers  of 
copies  of  the  same  newspaper  were  deposited 
in  the  post  office  for  mailing  and  delivery. 

5.  Whether  or  not  matter  forming  the  basis 
of  a  prosecution  for  improper  use  of  the  mails 
is  too  obscene  to  be  set  out  in  the  record  is 

{primarily  a  question  for  the  district  attorney 
n  preparing  the  indictment,  and,  in  any  event, 
the  question  is  one  within  tne  discretion  of  the 
trial  court. 

6b  In  a  prosecution  for  mailing  a  newspaper 
containing  obscene  advertisements,  it  was 
shown  that  a  post-office  inspector  had  repeated- 
ly talked  with  defendant  about  the  paper,  of 
which  defendant  admitted  himself  to  be  the 
responsible  head;  that  he  was  warned  that 
there  were  complaints  of  its  character,  and 
that  the  district  attorney  considered  the  adver- 
tisements under  certain  heads  improper  and 
illegal;  that  defendant  replied  that  he  scarce- 
ly ever  saw  the  advertisements  before  publi- 
cation, but  had  instructed  his  agent  to  scruti- 
nize them  with  more  care.  Held,  that  this  was 
sufficient  evidence  of  defendant's  knowledge 
and  responsibility  to  warrant  the  court  in  re- 
fusine  to  direct  an  acquittal. 

7.  On  a  trial  for  improper  use  of  the  mails, 
the  district  attorney,  addressing  the  Jury,  said 
be  did  not  believe  there  were  12  men  to  be 
found  in  Illinois,  unless  "they  were  bought  up 
and  pcrjnred  in  advance,  whose  verdict  l 
would  not  be  willing  to  take"  on  the  question 
of  the  obscenity  of  the  publication.  Defendant 
excepted  to  this  langunge,  the  court  held  it  im- 
proper, and  the  attorney  immediately  with- 
drew it.  Held^  that  the  error,  if  any,  was 
-cured. 

8.  In  a  prosecution  for  mailing  a  paper  con- 
taining alleged  indecent  advertisements  of 
"massnge"  treatment,  the  district  attorney,  ad- 
dressing the  jury,  said,  *'It  is  not  necessary  to 
■tell  yon  what  the  massage  treatment  is:  how 
a  man  is  stripped  naked,  from  the  sole  of  his 
feet  to  the  crown  of  his  head,  and  is  rubbed 
with  the  hands."     Held  that,  as  ''massage"  is 


defined  to  be  ''a  rubbing  or  kneeding  of  the 
body,"  the  attorney's  explanation  was  not  rad- 
icallywrong,  and  no  ground  for  reversal. 

9.  There  is  no  error  in  instructing  the  Jury 
that  there  is  nothing  to  prevent  them  from 
applying  to  the  facts  of  the  case  "the  same 
rules  of  good  common  sense,  subject  always, 
of  course,  to  a  conscientious  exercise  of  that 
common  sense,  that  you  would  apply  to  any 
other  subject  that  came  under  your  consider- 
ation, and  that  demanded  your  judgment." 

10.  In  a  prosecution  for  mailing  obscene  mat- 
ter the  court  charged  that  what  are  obscene, 
etc.,  publications  "Is  largely  a  question  of  your 
own  conscience  and  your  own  opinion";  but 
to  be  of  that  character  a  publication  •*must  be 
calculated  with  the  ordinary  reader  to  deprave 
him,  deprave  his  morals,  or  lead  to  impure 
purposes,  •  •  •  calculated  to  lower  the 
standard  which  we  regard  as  essential  to  civ- 
ilization," etc.  Hdd,  that  this  could  not  mis- 
lead the  Jury  into  supposing  that  anything 
which  tended  to  deprave  morals  in  any  way 
whatever  was  an  obscene  publication,  when 
the  publications  In  evidence  consisted  of  adver- 
tisements by  women  offering  inducement  for 
the  visits  of  men  to  their  rooms. 

11.  Where  proof  that  certain  obscene  publi- 
cations came  through  the  mails  rests  in  part 
upon  the  inference  that  certain  messengers  In 
the  post  office  performed  their  customary  duty 
of  taking  from  the  malls  matter  directed  to 
post-office  Inspectors  at  that  place,  and  placed 
it  on  their  tables,  or  In  their  private  boxes, 
where  it  was  found  by  them,  defendant  is  not 
entitled  to  an  instruction  that  the  presumptloii 
of  his  innocence  Is  stronger  than  the  presump- 
tion that  such  messengers  obtained  the  objec- 
tionable publications  from  the  malls. 

12.  It  is  not  broadly  true  that  the  presumption 
of  Innocence  Is  stronger  than  any  other  pre- 
sumption except  the  presumption  of  sanity  and 
of  knowledge  of  the  law. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  IlUnolB. 
•  This  was  a  writ  of  error  to  review  the  con- 1 
Ylctlon  of  the  plaintiff  In  error  for  unlaw- 
fully depositing  and  causing  to  be  deposited, 
upon  the  days  set  out  in  the  vaiions  connts, 
in  the  post  office  at  Chicago,  for  mailing  and 
delivery,  a  newspaper  called  the  "Chicago 
Dispatch."  containing  obscene,  lewd,  lasdv- 
lous,  and  Indecent  matter.     There  were  82 
counts  In  the  Indictment    The  district  at- 
torney, under  order  of  the  court,  elected  to 
proceed  upon  the  first,  sixth,  twelfth,  six- 
teenth,     twenty-sixth,      and     thirty-second 
counts.     The   oth^   counts   were   quashed, 
and  no  evidence  was  offered  to  sustain  the 
first  count 
The  sixth  count  was  as  follows: 
"And   the  grand  Jurors   aforesaid   under 
their  oath  aforesaid  do  further  present  that 
the  said  Joseph  R.  Dunlop,  on  the  0th  day 
of  July,  in  the  year  aforesaid,  at  Chicago 
aforesaid.  In  the  division  and  district  afore-  ^ 
said,  unlawfully  did  knowingly  deposit  and  » 
cause  to  be  deposited  in  the^ost  office  of  the  • 
said  United  States  there,   for  mailing  and 
delivery,  a  large  number  of  copies,  to  wit, 
one  hundred  copies  of  a  certain  paper,  print, 
and  publication  entitled  *The  Chicago  Dis- 
patch,' one  of  which  said  copies  was  then 
and  there  directed  to  'Mr.  Montgomery,'  at 
Chicago  aforesaid;    another  to  'R.  M.  Wil- 
liams, Box  801,'  at  St.  Louis,  Missouri,  and 
the  rest  to  divers  persons,  respectively,  to 
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the  said  grand  Jurors  anknown;  and  each 
of  which  last-mentioned  copies  was  then  and 
there  a  copy  of  the  flveK>'clock  edition  of  the 
day  in  this  count  aforesaid  and  number  840 
of  the  said  paper,  print,  and  publication,  and 
contained  (amongst  other  things)  on  the  elev- 
enth page  thereof,  and  under  the  headings 
of  'Personal'  and  'Baths,'  certain  obscene, 
lewd,  lascivious,  and  indecent  matters  in 
print,  of  too  great  length  and  of  too  indecent 
character  to  be  here  set  forth  in  full,  against 
the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  stat- 
ute of  the  same  in  such  case  made  and  pro- 
vided." 

The  other  counts  differed  from  this  only  In 
the  dates  of  the  newspapers  alleged  to  have 
been  mailed,  and  the  days  upon  which  they 
wore  deposited  in  the  post  office. 

The  testimony  introduced  by  the  govern- 
ment tended  to  show  that  there  was  pub- 
lished in  the  city  of  Chicago,  during  the  year 
1895,  and  the  three  years  Immediately  prior 
thereto,  a  daily  and  weekly  newspaper  enti- 
tled '*The  Chicago  Dispatch**;  that  the  plain- 
tiff in  error,  Joseph  R.  Dunlop,  was  the  pub- 
Usher  of  said  newspaper  during  those  years; 
that  copies  of  the  Chicago  Dispatch  in  large 
numbers  were  deposited  in  the  Chicago  post 
office  for  mailing  and  delivery  during  said 
years,  dally  except  Sunday;  that  the  copies 
of  the  Chicago  Dispatch  described  in  the  in- 
dictment as  directed  to  "Mr.  Montgomery" 
at  Chicago,  and  the  copies  of  the  Chicago 
Dispatch  described  in  the  indictment  as  di- 
rected to  "R.  M.  Williams,  Box  801,"  at  St. 
Louis,  Mo.,  were  deposited  for  mailing  and 
delivery  at  the  post  office  in  Chicago  on  the 
dates  of  said  several  copies;  that  all  the 
copies  of  said  Chicago  Dispatch,  so  directed 
to  said  R.  M.  Williams  and  Mr.  Montgomery, 
^  contained  therein,  under  the  headings  of 
t*  "Personal"  and  "Baths,"  certain  advertlse- 
^  ments  that  were  obscene,^ lewd,  lascivious* 
and  indecent;  and  that  the  plaintiff  in  error, 
by  reason  of  being  the  publisher  of  said  Chi- 
cago Dispatch,  was  liable  for  the  alleged  de- 
positing in  said  post  office  of  said  newspa- 
pers, BO  directed  to  said  R.  M.  Williams  and 
Mr.  Montgomery. 

Defendant  was  found  guilty,  and,  after 
motions  for  a  new  trial  and  in  arrest  of 
Judgment  had  been  overruled,  was  sentenced 
to  imprisonment  to  hard  labor  in  the  peni- 
tentiary for  two  years,  and  to  pay  a  fine  of 
$2,000  and  costs. 

Thereupon  he  sued  out  this  writ,  assign- 
ing 61  errors  as  grounds  for  reversal.  These 
errors  related  to  the  refusal  of  the  court, 
prior  to  the  trial,  to  order  the  district  at- 
torney to  file  the  printed  matter,  alleged  to 
be  obscene,  or  copies  of  the  same;  to  the 
admission  of  improper  testimony,  including 
all  the  newspapers  introduced;  to  the  re- 
fusal of  the  court  at  the  close  of  the  testi- 
mony of  the  government  to  direct  a  verdict 
of  not  guilty;  to  prejudicial  remarks  made 
by  the  district  attorney  in  his  argument  to 


the  Jury;  to  the  giving  of  improper  Instruc- 
tions; and  to  the  refusal  to  give  proper  iDf 
structions  requested  on  behalf  of  the  plain* 
tiff  in  error. 

Wm.  S.  Forrest  and  A.  H.  Garland,  for 
plaintiff  in  error.  Atty.  Gen.  Harmon  and 
Asst.  Atty.  Gen.  Dlcidnson,  for  the  United 
States. 

Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

In  passing  upon  this  case  we  shall  notice 
only  such  errors  as  were  pressed  upon  our  at- 
tention in  the  argument  or  briefs  or  counseL 

1.  The  first  assignment  is  to  the  alleged  er- 
ror of  the  court  hi  overruling  the  motion  of 
the  defendant,  made  prior  to  the  trial,  to  re- 
quire the  district  attorn^  to  file  the  printed 
matter  alleged  in  the  indictment  to  be  ob- 
scene, lewd,  lascivious,  and  indecent,  for  the 
purpose  of  enabling  the  defendant  to  demur  ^ 
to  the  hidictment  Defendant's  petition  for§ 
thi8*order  stated  as  the  reason  for  it  that.  If* 
the  advertisements  complained  of  were  not 
filed,  his  counsel  "must  investigate  and  critic- 
ally examine"  over  8,000  advertisements  and 
notices,  and  that  he  would  '^necessarily  be 
confused  and  embarrassed,"  and  unable  "to 
make  suitable  preparations  to  sustain  his  de- 
fense." It  is  nowhere  stated  that  he  deshred 
it  for  the  purpose  of  demurring  to  the  indict- 
ment, and  if  it  had  been  famished  it  would 
not  have  been  the  subject  of  demurrer,  since 
it  is  no  part  of  the  record.  Com.  r.  Davis,  11 
Pick.  432.  If  the  indictment  be  not  demurrar 
ble  upon  its  face,  it  would  not  become  bo  bjr 
the  addition  of  a  bill  of  particulars. 

Beyond  this,  however,  the  application  is  one^ 
addressed  to  the  discretion  of  the  court,  and 
its  action  thereon  is  not  subject  to  review. 
Rosen  v.  U.  8.,  161  U.  S.  29,  35,  16  Sup.  Ot 
434,  480;  Com.  y.  Giles,  1  Gray,  466;  Com.. 
V.  Wood,  4  Gray,  11;  State  v.  Bacon,  41  Vt 
526.  While  such  applications  are  ordinarily, 
and  should  be,  granted,  wherever  the  accused 
is  liable  to  be  surprised  l^  evidence  for  whidi 
he  is  unprepared,  it  is  difficult  to  see  how  the 
defendant  in  this  case  was  prejudiced  \xf  Ita 
refusal.  The  alleged  obscene  matter  was  con- 
tained in  a  published  newspaper  to  which  his. 
own  name  was  attached  as  proprietor,  and  of 
which  he  had  in  tact  been  the  proprietor  for 
several  years,  the  days  and  editions  of  which 
were  set  forth  in  the  several  counts.  He  was 
duly  informed  upon  the  trial  of  what  particu- 
lar advertisements  the  government  complain- 
ed, and  requested  the  court  to  diarge  the  Jury 
that  they  were  not  obscene,  within  the  mean- 
ing of  the  law.  He  thus  gained  every  adran* 
tage  that  he  could  possibly  have  had  l^  the^ 
production  of  the  advertisements  prior  to  the 
trial. 

2.  The  second  and  five  other  assignments  of 
error  ere  taken  to  the  admission  of  the  follow* 
ing  advertisements  of  proprietorship,  appeu«- 
ing  hi  the  several  editions  set  forth  in  the^pg 
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dktment,  upoa  the  gronnd  tbat  there  was  no 
proof  that  the  newspapers,  from  which  they 
were  taken,  were  copies  of  the  Chicago  Dis- 
patch, and  that  they  did  not  tend  to  show  who 
was  the  publisher: 

By  JOSEPH  R.  DUNLOP. 

AM  INDEPENDENT  AFTERNOON  DAILY  PAPER 
1HREE  EDITIONS  DA(LY-12,  3  AND  5  O'CLOCK 

Official  Paper  of  the  City  of  Chicago 
Official  Paper  of  Cook  County. 


It  Is  difUcult  to  see  how  the  identity  of  the 
paper,  called  the  Chicago  Dispatch,  which  the 
indictment  averred  that  the  defendant  depos- 
ited in  the  post  office  for  mailing,  could  have 
been  more  conclusively  proved  than  by  the 
production  of  a  newspaper  called  the  Dispatch, 
and  purporting  to  be  the  official  paper  of  the 
dty  of  Chicago.  In  that  particular  the  paper 
proved  itself. 

While  the  addition  of  the  words  '*by  Joseph 
B.  Dunlop/*  might  not  have  been,  standing 
^one,  sufficient  evidence  of  his  being  the  pro- 
prietor of  the  paper,  and  the  cause  of  its  be- 
ing mailed,  yet,  in  view  of  the  fact  that  the 
name  of  the  publisher  usually  follows  the 
name  of  the  paper  in  that  connection,  it  cer- 
tainly had  a  t^idency  in  that  direction,  and 
was,  therefore,  admissible,  particularly  when 
it  was  shown  by  other  testimony  that  defend- 
ant had  stated  that  he  was  the  proprietor  and 
publisher  of  this  paper;  that  a  paper  of  this 
name  had  been  for  a  long  time  printed  and 
circulated  by  him;  that  it  had  for  a  long  time 
and  in  large  numbers  passed  through  the  post 
office;  that  he  had  negotiated  for  the  renting 
of  a  building  for  the  purpose  of  publishing  a 
paper  called  the  Dispatch;  that  he  had  con- 
versations with  witnesses  in  regard  to  the  pub- 
lication of  a  paper  of  that  name;  that,  as  pro- 
prietor, he  had  caused  papers,  similar  to  these, 
to  be  sent  through  the  post  office,  and  that 
the  accounts  for  postage  had  been  rendered  to 
him. 

3.  The  eighth  assignment  was  taken  to  an 
alleged  error  in  permitting  the  witness  Mc- 
2  Afee  to  testlfly  that  It  was  the  duty  of  a  cer- 
^tain  messenger  of  the  post-office  inspector, 
*  whose  •office  was  in  the  post-office  building  a 
St  Louis,  Mo.,  to  take  the  mail  from  the  post 
office,  and  distribute  it  in  the  private  boxes 
of  persons  who  had  desk  room  in  the  inspect- 
or's office. 

The  thirteenth  assignment  was  taken  to  a 
similar  alleged  error  in  permitting  the  witness 
Montgomery  to  testity  that  it  was  among  the 
duties  of  a  government  employ^,  not  a  mail 
carrier,  to  take  from  a  table  called  '*the  round 
table,"  in  the  mailing  department  of  the  Chi- 


cago post  office,  a  copy  of  the  Dispatch,  and 
deliver  it  to  him  in  the  office  occupied  by  him 
as  superintendent  of  mails  in  the  government 
building  at  Chicago,  and  that  it  wan  in  this 
way  that  the  newspapers  identified  by  Mont- 
gomery were  received  by  him. 

Each  count  in  the  indictment,  upon  which 
the  trial  was  had,  charged  a  mailing  of  the 
Dispatch  to  Montgomery  at  Chicago,  as  well 
as  one  to  Williams,  Box  801,  at  St  Louis. 

Montgomery's  testimony  tended  to  show 
that  he  had  been  superintendent  of  the  malls 
at  the  Chicago  post  office  for  six  years  past; 
had  charge  of  the  receipt  and  dispatch  of 
all  mails  in  and  out  of  that  office,  and  knew 
that  there  was  a  publication  passing  through 
the  office  known  as  the  Chicago  Dispatch; 
that  he  received  the  papers  put  in  evidence 
in  the  Chicago  i>08t  office  from  what  is 
known  as  the  **round  table,"  the  place  at 
which  the  mail  comes  into  the  office  from  a 
platform,  where  It  Is  received  direct  from 
the  publication  office;  that  it  was  delivered 
to  him  by  a  messenger  through  the  regular 
channels  of  the  mail  in  the  same  manner 
that  all  other  papers  of  this  kind  were  deliv- 
ered, and  subsequently  turned  over  to  Mr. 
McAfee.  He  was  then  asked  the  question, 
"What  are  the  duties  of  that  messenger?"— 
that  is,  the  one  who  brought  to  his  office 
from  the  ^'round  table'*  In  the  post-office 
building  the  papers  he  had  Identified.  To 
this  question  objection  was  made. 

The  witness  McAfee  testified  that  he  waa 
a  post-office  inspector,  commissioned,  but  not 
paid,  by  the  government,  and  was  also  a 
commission  agent  of  the  Western  Society  for 
the  Prevention  of  Vice;  that  on  June  12,^ 
1896,  he  addressed  a  letter  to  the  Dispatch  J 
of  Chicago,  inclosing  therein  the  sum* of* 
$1.25,  requesting  the  Dispatch  to  be  sent  to 
R.  M.  Williams,  Box  801,  St  Louis,  Mo.,  for 
three  months  from  date,  signing  the  letter 
"R.  M.  Williams;"  that  he  received  the  pa- 
pers, identified  by  him,  from  his  box  in  the 
inspector's  office  in  St  Louis;  that  he  did 
not  take  them  from  his  box  in  the  post  office; 
that  his  mail  was  put  in  the  box  by  a  mes- 
senger from  the  inspector's  office,  whose  of- 
fice was  in  the  post-office  building;  that  the 
only  way  that  he  knew  that  the  paper  came 
in  the  mail  was  that  he  found  it  in  his  pri- 
vate box  in  the  inspector's  office;  that  he 
had  received  his  mail  in  that  way  for  10 
years;  that  it  was  not  a  post-office  box  in 
the  same  sense  as  801,  but  was  simply  a  box 
where  his  mail  was  deposited.  He  was  then 
asked,  "Who  was  this  messenger  who  dellv* 
ered  these  papers?"  to  which  objection  was 
made,  and  he  answered  that  he  was  a  mes- 
senger for  gathering  the  mail  for  inspectors, 
and  distributing  it  In  boxes  provided  in  the 
post  office. 

The  testimony  of  both  of  these  witnesses 
was  objected  to  upon  the  ground  that  they 
testified  nothing  as  to  the  delivery  of  these 
papers  of  their  own  personal  knowledge.  It 
is  claimed  that  the  error  consisted  in  assum- 
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Ing  that  the  papers  pnrporting  to  be  the  Dls- 
patch,  which  McAfee  testified  that  he  found 
in  his  private  box  in  the  inspector's  office, 
were  deposited  in  that  box  by  the  clerk  or 
messenger,  and  then  in  permitting  McAfee 
to  testify  that  it  was  the  duty  of  the  clerk 
or  messenger  to  take  the  mail  from  the  post 
office,  and  distribute  the  same  in  certain  pri- 
vate boxes  in  the  inspector's  office.  A  simi- 
lar objection  was  made  to  the  testimony  of 
Montgomery. 

It  is  unnecessary  to  dwell  upon  these  as- 
signments at  any  length.  While  the  wit- 
nesses were  not  personally  cognizant  of  the 
fact  that  these  very  papers  were  placed  In 
their  private  boxes,  it  was  perfectly  compe- 
tent for  them  to  prove  the  customs  of  the 
post  office,  the  course  of  business  therein, 
and  the  duties  of  the  employes  connected 
with  it.  If  it  were  the  duty  of  this  messen- 
ger to  take  these  papers  from  the  office,  and 
deliv^  them  in  the  private  boxes  of  these  wit- 
nesses, and  the  papers  identified  were  there 
found,  it  would  be  proper  for  the  Jury  to  in- 
g  fer  that  they  had  been  delivered  in  the  usual 
yf  way,  after  having  been  mailed  at  the  post 
*  office  in  the  city  of* publication.  Both  of 
th«se  witnesses  were  government  officers, 
and  testified  as  to  the  course  of  business  in 
the  respective  offices  with  which  they  were 
connected.  There  was  no  error  in  permitting 
them  to  do  so. 

This  question  was  elaborately  considered 
by  Mr.  Justice  Bradley  in  Insurance  Co.  v. 
Pendleton,  115  U.  S.  339,  6  Sup.  Ct  74,  in 
which  evidence  of  the  custom  and  usage  of 
a  bank,  ofl'ered  In  support  of  the  evidence  of 
the  cashier  of  his  conviction  and  belief  that 
a  draft  had  been  presented  for  payment, 
came  within  the  rule  which  allowed  the 
course  of  business  to  be  shown  for  the  pur- 
pose of  raising  a  presumption  of  fact  in  aid 
of  collateral  testimony.  Indeed,  the  authori- 
ties are  abundant  to  the  proposition  that, 
where  a  question  Is  made  whether  a  certain 
paper,  or  other  document,  has  reached  the 
hand  of  the  person  for  whom  it  is  intended, 
proof  of  a  usage  to  deliver  such  papers  at 
the  house,  or  of  the  duty  of  a  certain  mes- 
senger to  deliver  such  papers,  creates  a  pre- 
sumption that  the  paper  In  question  was  ac- 
tually so  delivered.  Business  could  hardly 
be  carried  on  without  indulging  in  the  pre- 
sumption that  employes,  who  have  certain 
duties  to  perform,  and  are  known  generally 
to  perform  such  duties,  will  actually  per- 
form them  in  connection  with  a  particular 
case.  Thus,  if  It  be  shown  that  a  letter, 
properly  stamped,  has  been  mailed,  there  is 
a  presumption  that  it  reached  the  person  ad- 
dressed; or,  if  letters  properly  directed  to  a 
gentleman  be  left  with  his  servant.  It  is  rea- 
sonable to  presume  that  they  reached  his 
hands.  Macgregor  v.  Keily,  3  Exch.  794; 
Skilbeck  v.  Garbett,  7  Q.  B.  S46;  Hetherlng- 
ton  V.  Koinp.  4  Camp.  193;  Dana  v.  Kem- 
ble,  19  Pick.  112;  Goetz  v.  Bank,  119  U.  S. 
051;  1  Greenl.  Ev.  $  40. 


4.  Thirteen  assignments  of  error  were  tak- 
en to  the  ruling  of  the  court  in  permitting 
the  government  to  prove  that  during  the 
three  years  preceding  the  trial,  and  also  dur- 
ing the  period  covered  by  the  dates  of  the 
papers,  admitted  in  evidence,  namely,  July  6 
to  October  19, 1805,  a  newspaper,  purporting 
to  be  the  Chicago  Dispatch,  was  regularly 
on  each  day,  except  Sunday,  received  in 
great  quantities  at  the  Chicago  post  office  9 
for  mailing  and  delivery.  % 
•  The  object  of  the  government  in  offering  * 
this  testimony  was  to  show  that  upon  the 
days  stated  in  the  several  counts  large  num- 
bers of  copies  of  this  paper  were  actually 
received  at  the  Chicago  post  office  for  mail- 
ing, and  that,  though  said  copies  were  not 
indentified  as  the  papers  described  In  the  In- 
dictment, the  packages  may  be  presumed  to 
have  contained  them.  As  every  copy  of  the 
same  edition  of  a  paper  is  almost  neces- 
sarily an  exact  duplicate  of  every  other 
copy  of  the  same  edition,  proof  that  a  cer- 
tain edition  was  mailed  in  large  quanti- 
ties every  day  at  a  certain  post  office  was 
certainly  competent  evidence  that  papers  re- 
ceived by  the  two  persons  mentioned  In  th« 
indictment,  purporting  to  be  of  that  edition, 
were  in  fact  among  the  number  that  were 
mailed  upon  that  date.  Unless  the  paper 
were  marked  before  delivery  to  the  post  of- 
fice at  Chicago,  it  would  be  impossible  to 
say  whether  that  indentlcal  paper  was  mail- 
ed; but,  if  large  numbers  of  that  edition 
were  mailed  every  day,  it  would  be  prac- 
tically safe  for  the  Jury  to  assume  that  the 
papers  identified  were  among  the  number. 
This  testimony,  taken  in  connection  with 
that  of  the  two  witnesses  McAfee  and  Mont- 
gomery, showed  with  reasonable,  if  not  ab- 
solute, certainty  that  the  papers  which  they 
received  and  identified  were  among  those 
which  had  been  actually  mailed.  It  is  tme 
that  this  testimony  did  not  affirmative 
show  that  the  papers  thus  received  belonged 
to  the  five  o'clock  edition  of  the  Dispatch, 
but,  while  this  may  have  detracted  from  the 
force  of  the  testimony,  it  did  not  render  It 
incompetent.  As  the  evidence  showed  that 
large  quantities  of  this  paper  were  mailed 
every  day,  and  that  McAfee  and  Montgom- 
ery received,  as  part  of  their  mail  matter, 
copies  of  the  5  o'clock  edition  of  that  paper, 
it  was  for  the  Jury  to  say  whether  these 
copies  were  not  a  part  of  the  papers  that 
were  so  mailed. 

5.  The  twenty-fifth  and  six  following  as- 
signments were  taken  to  the  admission  of 
the  copies  of  the  Dispatch  set  forth  in  the 
indictment     These  exhibits   were   substan* 
tially  copies  of  each  other.     Such  of  the  ad- 
vertisements as  were  relied  upon  were  mark- 
ed, by  order  of  the  court,  in  blue  pencil,  dur- . 
ing  the  argument  to  the  Jury.     They  weie^ 
objected  to  upon*the  ground  that  the  evI-J* 
dence  failed  to  show  that  they  were  depos- 
ited in  the  post  office  by  the  defendant,  or 
that  they  were  copies  of  the  Chicago  DIa- 
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<patcb;  both  of  which  objections  have  been 
already  disposed  of.  Also  that  it  did  not  ap- 
pear that  they  contained  matter  that  was 
too  long,  or  too  obscene,  to  be  set  ont  in  the 
indictment,  or  to  be  fspread  npon  the  records 
K>f  the  court  Whether  the  matter  was  too 
obscene  to  be  set  forth  in  the  record  was  a 
matter  primarily  to  be  considered  by  the  dis- 
trict attorney  in  preparing  the  indictment; 
4uid,  In  any  event,  it  was  within  the  discre- 
tion of  the  court  to  say  whether  it  was  fit  to 
be  spread  upon  the  records  or  not.  We  do 
not  think  that  error  will  lie  to  the  action  of 
the  court  in  this  particular. 

6.  The  thirty-second  assignment  of  error 
was  taken  to  the  action  of  the  court  in  re- 
fusing to  direct  a  verdict  of  not  guilty  at  the 
•close  of  the  testimony.  This  assignment  is 
based  partly  upon  the  ground  that  there  was 
no  sufficient  evidence  of  the  mailing  of  the 
papers  in  question,  which  has  already  been 
disposed  of,  and  partly  because  the  evidence 
failed  to  show  that  the  defendant  knew  that 
4iny  of  the  advertisements  complained  of 
were  contained  in  the  copies  of  the  Chicago 
Dispatch  put  in  evidence;  or  that  these  pa- 
pers contained  anything  which  was  obscene 
or  indecent.  We  think,  however,  that  the 
evidence  waa  amply  sufficient  to  lay  before 
the  Jury.  It  was  shown  that  Mr.  McAfee 
had  repeatedly  talked  with  the  defendant 
about  his  paper,  of  which  he  admitted  him- 
self to  be  the  responsible  head;  that  defend- 
ant was  told  there  had  been  complaints 
made  about  its  character,  and  that,  in  the 
<»pinion  of  the  district  attorney,  the  adver- 
tisements under  the  heads  of  ''Personal" 
and  "Baths"  were  improper,  and  illegal; 
that  Mr.  Dunlop  replied  that  he  scarcely  ever 
saw  the  advertisements  until  after  they  had 
l>een  published;  that  he  had  instructed  his 
agent  to  scrutinize  them  with  more  care. 
He  said  that  all  of  the  newspapers  had  car- 
ried such  advertisements  in  times  past,  un- 
til they  became  wealthy,  and  then  com- 
plained about  others  that  did  the  same. 
He  did  not  deny  a  general  knowledge  of  the 
contents  of  his  paper,  and  it  was  scarcely 

S  possible  that  he  could  have  been  the  respon- 

r  sible*head  of  the  establishment  for  a  number 

of  years,  as  the  testimony  tended  to  show, 

without  personal  knowledge  of  the  character 

of  the  advertisements. 

7.  The  thlrty-flfth  and  thirty-sixth  assign- 
ments of  error  were  taken  to  certain  remarks 
made  by  the  district  attorney  in  his  argu- 
ment to  the  Jury,  one  of  which  is  as  follows: 
•*I  do  not  believe  that  there  are  twelve  men 
that  could  be  gathered  by  the  venire  of  this 
court  within  the  confines  of  the  state  of  Il- 
linois, except  where  they  were  bought  and 
perjured  in  advance,  whose  verdict  I  would 
not  be  willing  to  take  upon  the  question  of 
the  indecency,  lewdness,  lasciviousness,  li- 
centiousness, and  wrong  of  these  publica- 
tions." To  this  language  counsel  for  the  de- 
fendant excepted.     The  court  held  that  It 

Improper,  and  the  district  attorney  im- 


mediately withdrew  it.  The  action  of  the 
court  was  commendable  in  this  particular, 
and  we  think  this  ruling,  and  the  immediate 
withdrawal  of  the  remark  by  the  district  at- 
torney, condoned  his  error  in  making  it,  if 
his  remark  could  be  deemed  a  prejudicial 
error.  There  is  no  doubt  that,  in  the  heat 
of  argument,  counsel  do  occasionally  make 
remarks  that  are  not  Justified  by  the  testi- 
mony, and  which  are,  or  may  be,  prejudicial 
to  the  accused.  In  such  caaes,  however,  if 
the  court  interfere,  and  counsel  promptly 
withdraw  the  remark,  the  error  will  genera] 
ly  be  deemed  to  be  cured.  If  every  remart 
made  by  counsel  outside  of  the  testimony 
were  ground  for  a  reversal,  comparatively 
few  verdicts  would  stand,  since,  in  the  ardor 
of  advocacy,  and  in  the  excitement  of  trial, 
even  the  most  experienced  counsel  are  occa- 
sionally carried  away  by  this  temptation. 

Complaint  is  also  made  of  the  remark  oC 
the  district  attorney  to  the  following  effect: 
"Now,  gentlemen,  it  is  not  necessary  for  me 
to  tell  you  what  the  massage  treatment  is; 
how  a  man  is  stripped  naked,  from  the  sole 
of  his  feet  to  the  crown  of  his  head,  and  is 
rubbed  with  the  hands."  If  the  counsel 
gave  a  wholly  erroneous  definition  of  the 
word  "massage,"  or  misled  the  Jury  by  giv- 
ing them  a  false  Impression  of  the  operation, 
the  remark  might  be  prejudicial,  and  possi-^ 
ble  ground  for  error.  But  as  the  word  is  de-^ 
fined  as  "a  mbbing«or  kneading  of  the  body,"* 
an  operation  which  could  hardly  be  carried 
on  unless  the  person  were  divested  of  his 
clothing,  we  see  no  error  in  the  remark  of 
the  district  attorney  in  this  case.  As  the 
massage  treatment  is  comparatively  a  recent 
device.  It  is  quite  possible  that  It  may  not 
have  been  understood  by  all  the  members  of 
the  Jury;  but,  if  the  district  attorney  fairly 
explained  to  them  what  it  is  ordinarily  un- 
derstood to  be,  and  gave  an  explanation 
which  was  not  radically  wrong,  there  waa 
no  impropriety  in  his  doing  so. 

A  large  number  of  exceptions  were  taken 
to  various  portions  of  the  charge  to  the  Jury, 
and  to  the  refusal  of  the  court  to  give  cer- 
tain instructions  requested  by  the  defendant 
Some  of  these  have  already  been  passed  upon 
in  connection  with  the  testimony;  some  are 
too  obviously  frivolous  to  Justify  discussion, 
but  two  or  three  of  them  demand  an  inde- 
pendent consideration. 

8.  The  forty-second  and  foriy-thlrd  assign- 
meuts  were  taken  to  the  following  instruc- 
tions: 

**It  is  your  duty  to  come  to  a  conclusion 
upon  all  those  facts,  and  the  effect  of  all 
those  facts,  the  same  as  you  would  conscien- 
tiously come  to  a  conclusiou  upon  any  other 
set  of  facts  that  would  come  before  you  in 
life."  "There  is  no  technical  rule;  there  is 
no  limitation  in  courts  of  Justice,  that  pre- 
vents you  from  applying  to  them  [the  facts 
and  circumstances  in  evidence]  Just  the  same 
rules  of  good  common  sense,  subject  always, 
of  course,  to  a  conscientious  exercise  of  that 
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common  sense,  that  yon  would  apply  to  any 
other  snbject  that  came  under  your  consid- 
eration, and  that  demanded  your  judgment.'* 
There  was  no  error  in  these  Instructions. 
One  o^  the  main  objects  of  a  Jury  trial  is  to 
secure  to  iiarties  the  Judgment  of  12  men  of 
average  intelligence,  who  will  bring  to  bear 
upon  the  couKlderation  of  the  case  the  sound 
common  sense  which  Is  supposed  to  charac- 
terize their  ordinary  daily  transactions.  If 
cases  were  to  l>e  decided  alone  by  the  applica- 
tion of  technical  rules  of  law  and  evidence,  it 
could  better  be  done  by  men  who  are  learned 
o  in  the  law,  and  who  have  made  it  the  study 
S  of  their  lives;  and  while  it  is  entirely  true 
*  that  the  Jury^are  bound  to  receive  the  law 
from  the  court,  and  to  be  guided  by  Its  instruc- 
tions, it  by  no  means  follows  that  they  are 
to  abdicate  their  common  sense,  or  to  adopt 
any  different  processes  of  reasoning  from 
those  which  guide  them  in  the  most  important 
matters  which  concern  themselves.  Their 
sound  common  sense,  brought  to  bear  upon 
the  consideration  of  testimony,  and  in  obedi- 
ence to  the  rules  laid  down  by  the  court,  Is 
the  most  valuable  feature  of  the  Juiy  system, 
and  has  done  more  to  preserve  its  popularity 
than  any  apprehension  that  a  bench  of  Judges 
will  willfully  misuse  their  power.  To  con- 
strue these  instructions  as  authorizing  the  Jury 
to  depart  from  the  rules  of  evidence,  and  to 
decide  the  case  upon  abstract  notions  of  their 
own,  or  from  facts  gathered  outside  of  the  tes- 
timony, is  hypercritical.  Th^  were  simply 
told  to  come  to  a  conclusion  upon  the  facts  that 
had  been  proven,  and  to  apply  to  those  facts 
the  same  rules  of  good  sense  that  they  would 
apply  to  any  other  subject  that  came  under 
their  consideration  and  demanded  thehr  Judg- 
ment In  these  remarks  the  court  gave  a  Just 
and  accurate  definition  of  their  functions.  It 
certainly  would  have  been  error  to  have  told 
them  to  apply  to  the  facts  proven  any  other 
rules  than  those  which  their  good  common 
sense  dictated,  or  to  set  up  any  other  standard 
of  Judgment  than  that  which  influenced  them 
in  the  ordinary  business  of  life. 

0.  Error  is  also  assigned  to  the  following  in- 
struction of  the  court,  upon  the  subject  of  ob- 
scene publications: 

"Now,  what  is  (are)  obscene,  lascivious, 
lewd,  or  indecent  publications  is  largely  a 
question  of  your  own  conscience  and  your  own 
opinion;  but  it  must  come— before  it  can  be 
said  of  such  literature  or  publication— it  must 
come  up  to  this  point:  that  it  must  be  calcu- 
lated with  the  ordinary  reader  to  deprave 
him,  deprave  his  morals,  or  lead  to  impure  pur- 
poses. •  •  •  It  is  your  duty  to  ascertain, 
in  the  first  place,  if  they  are  calculated  to  de- 
prave the  morals;  if  they  are  calculated  to 
lower  that  standard  which  we  regard  as  es- 
sential to  civilization;  if  they  are  calculated  to 
excite  those  feelings  which,  In  their  proper 
field,  are  all  right,  but  which,  transcending 
S  the  limits  of  that  proper  field,  play  most  of 
^  the  mischief  in  the  world." 
*  The  construction  placed  by   counsel  upon 


this  Is  that  it  practically  directed  the  Juxy  thai 
obscene  literature  was  such  as  tended  to  de- 
prave the  morals  of  the  public  In  any  way- 
whatever,  whereas  the  true  test  of  what  con- 
stitutes obscene  literature  is  that  which  tenda 
to  deprave  the  morals  in  one  way  only,  name- 
ly, by  exciting  sensual  desires  and  lascivioua 
thoughts.  It  is  not,  however,  the  charge  giv- 
en by  the  court  that  was  too  l)ruaJ,  but  the- 
construction  put  upon  it  by  couuseL  The  al- 
leged obscene  and  indecent  matter  consisted* 
of  advertisements  by  women,  soliciting  or  of- 
fering inducements  for  the  visits  of  men,, 
usually  "refined  gentlemen,*'  to  their  room!», 
sometimes  under  the  disguise  of  "Baths*'  and' 
"Massage,"  and  oftener  for  the  mere  purpose 
of  acquaintance.  It  was  in  this  connection' 
that  the  court  charged  the  Jury  that,  if  the- 
publications  were  such  as  were  calculated  to- 
deprave  the  morals,  they  were  within  the  stat-^ 
ute.  There  could  have  been  no  possible  mis-^ 
apprehension  on  their  part  as  to  what  was- 
meant    There  was  no  question  as  to  deprav- 

«lng  the  morals  hi  any  other  direction  than  that 
of  impure  sexual  relations.  The  words  wero- 
used  by  the  court  in  their  ordinaiy  signlflca* 
tlon,  and  were  made  more  definite  by  the  con- 
text and  by  the  chanctar  of  the  publications- 
which  had  been  put  in  evidence.  The  court 
left  to  the  Jury  to  say  whether  it  was  within^ 
the  statute,  and  whether  persons  of  ordinary 
intelligence  would  have  any  difliculty  of  divin- 
ing the  intention  of  the  advertiser.  We  havfr 
no  doubt  that  the  finding  of  the  Jury  was  cor- 
rect upon  this  point 

10.  Error  Is  also  assigned  to  the  action  of 
the  court  in  refusing  to  instruct  the  Jury  that 
the  presumption  of  innocence  was  stronger 
than  the  presumption  that  the  government  em- 
ployes who  delivered  the  newspapers  to  Mr. 
Montgomery  in  the  Chicago  post-ofiSce  build- 
ing obtained  such  papers  from  the  malls;  or 
than  the  presumption  that  the  person  who  de- 
posited them  in  the  box  in  the  St  Louis  post- 
office  building,  from  which  box  the  witness 
McAfee  took  the  papers,  obtained  them  from 
the  mails.  The  court  had  already  dliarged 
the  Jury  "that  until  the  government  proves  be- 
yond a  reasonable  doubt  that  he  knowingly^ 
caused  to  be  deposited  such  a  publication  Ing 

*the  mails,  the  presumption  of  innocence  stands* 
between  any  penalty  that  the  court  might  in- 
filct,  or  any  verdict  that  you  might  prononncep. 
and  the  defendant  That  presumption  of  in- 
nocence is  only  overcome  when  these  facts  I 
have  named  as  the  gist  of  the  offense  are.  In 
your  Judgment  established  beyond  a  reason- 
able doubt"  The  court  further  instructed 
the  Jury  that  "the  presumption  of  hmocenee 
means  that  it  is  a  presumption  of  the  Uw  that 
the  defendant  did  not  deposit  or  cause  to  be 
deposited,  in  the  post  office  for  mailing,  any 
of  the  newspapers  admitted  in  evidence;  and 
this  presumption  should  continue  and  prevail 
in  the  minds  of  the  Jury  in  such  a  way  as  to 
cause  them  to  find  the  defendant  not  guilty, 
unless,  from  all  the  evidence  in  the  case,  be- 
yond a  reasonable  doubt  the  Jury  are  oon- 
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Tlnced  that  the  newspapers,  or  some  of  the 
newspapers,  admitted  in  evidence,  were  depos- 
ited or  caused  to  be  deposited  in  the  poet  office 
for  mailing  l^  the  defendant."  The  court 
uvide  a  simlhir  charge  with  reference  to  the 
knowledge  of  the  defendant  that  the  publica- 
tions contained  indecent  matters. 

The  position  of  the  defendant  in  this  con- 
nection is  that  the  presumption  of  the  defend- 
ant's innocence  in  a  criminal  case  is  stronger 
than  any  presumption,  except  the  presump- 
tion of  the  defendant's  sanity,  and  the  pre- 
sumption of  knowledge  of  the  law,  and  that  he 
was  entitled  to  a  direct  charge  that  the  pre- 
sumption of  the  defttidanfs  Innocence  was 
stronger  than  the  presumption  that  the  mes- 
sengers, who  deposited  these  jfscsen  in  their 
proper  boxes,  took  them  from  the  mails.  If 
it  were  broadly  true  that  the  iMresumption  of 
hinocence  ov^nides  every  other  presumption 
except  those  of  sanity  and  knowledge  of  the 
law,  it  would  be  impossible  to  convict  in  any 
case  upon  circumstantial  evidence,  since  the 
gist  of  such  evidence  is  that  certain  facts  may 
be  inferred  or  presumed  from  proof  of  other 
facts.  Thus,  if  property  recently  stolen  be 
found  in  the  possession  of  a  certain  person,  It 
may  be  presumed  that  he  stole  it,  and  such 
presumption  is  sufficient  to  authorize  the  Jury 
to  convict,  notwithstanding  the  presumption 
of  his  innocence.  So,  if  a  person  be  stabbed 
c,  to  death,  and  another,  who  was  last  seen  in 
ff  his  company,  were  arrested  near  the  spot  with 
'  a* bloody  dagger  In  his  possession.  It  would 
raise,  in  the  ab3ence  of  explanatory  evidence, 
a  presumption  of  fact  that  he  had  killed  him. 
So,  if  it  were  shown  that  the  shoes  of  an  ac- 
cused person  were  of  peculiar  size  or  shape, 
and  footmarks  were  found  in  the  mud  or  snow 
of  corresponding  size  or  shape,  it  would  raise 
a  presumption,  more  or  less  strong  according 
to  the  circumstances,  that  those  marks  had 
been  made  by  the  feet  of  the  accused  person* 
It  Is  true  that  it  is  stated  in  some  of  the  au- 
thorities that  where  there  are  conflicting  pre- 
sumptions, the  presumption  of  Innocence  will 
prevail  against  the  presumption  of  the  con- 
tinuance of  life,  the  presumption  of  the  con- 
tinuance of  things  generally,  the  presumption 
of  marriage,  and  the  presumption  of  chastity. 
But  this  is  said  with  reference  to  a  class  of 
presumptions  which  prevail  Independently  of 
proof  to  rebut  the  presumption  of  Innocence, 
or  what  may  be  termed  abstract  presumptions. 
Thus,  in  prosecutions  for  seduction,  or  for  en- 
ticing an  unmarried  female  to  a  house  of  ill 
fame.  It  is  necessary  to  aver  and  prove  affirm- 
ative! j^  the  chastity  of  the  female,  notwith- 
standing the  general  presumption  in  favor  of 
her  chastity,  since  this  general  presumption  is 
overridden  by  the  presumption  of  the  inno- 
cence of  the  defendant.  People  v.  Roderigas, 
49  Cal.  9;  Com.  v.  WhIttaker,  131  Mass.  224; 
West  V.  State,  1  Wis.  209;  Zabrlskle  v.  State, 
43  N.  J.  Law,  640;  1  Greenl.  Ev.  §  35.  This 
rule,  however,  is  confined  to  cases  where  proof 
of  tlio  facts  ralsinp:  the  presumption  has  no 
tpntleucT  to  establish  the  guilt  of  the  defend- 


ant, and  has  no  application  where  sadi  proof 
constitutes  a  ihik  in  the  chain  of  evldenoe 
against  him. 

In  such  cases  as  the  one  under  consideration 
it  is  not  so  much  a  question  of  comparative 
presumptions,  one  against  the  other,  as  one  of 
the  weight  of  evidence  to  prove  a  certain  fact, 
namely,  that  these  papers  were  taken  ftom 
the  mails.  It  was  a  question  for  the  Jury  to 
say  whether  the  facts  proven  in  this  conneo 
tion  satisfied  them  beyond  a  reasonable  doubt, 
and  notwithstanding  the  presumption  of  Inno- 
cence, that  these  papers  were  taken  from  the 
malls;  and  the  abstract  histructlons  request- 
ed would  only  have  tended  to  confuse  them, 
since,  If  litenUly  followed,  it  would  have  com- 
pelled a  verdict  of  acquittaL  » 
•  Upon  a  careful  consideration  of  the  record*^ 
in  this  case,  we  are  of  opinion  that  there  was 
no  error  of  which  the  defendant  was  Justly  en- 
titled to  complain,  and  the  Judgment  of  tlie 
court  below  is  therefore  affirmed* 
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WINONA  &  ST.  P.  R.  OO.  et  al.  v.  UNITED 

STATES. 

(February  16,  1897.) 

No.  602. 

Public  Lands— Ebronbocs  Cbbtifioation— Oah- 
CELLATioN  op— Bona  Fids  Pubghasbr. 
One  purchasing  from  a  railroad  company 
land  which,  when  certified  to  the  state  for  the 
benefit  of  the  company,  and  at  the  time  of  the 
purchase,  was  occupied  under  a  recorded  pre- 
emption claim,  is  not  a  bona  fide  purchaser, 
within  the  protection  of  Acts  1887  and  1886, 
relative  to  cancellation  of  patents  and  certifi- 
cations erroneously  made. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

This  was  a  bill  filed  by  the  United  States 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota  against  the  Winona 
&  St  Peter  Railroad  Company,  the  Winona 
&  St  Peter  Land  Company,  and  Thomas 
Marshall,  Jr.  The  suit  was  one  to  set  aside 
the  certifl<»ition  of  a  patent  made  to  the 
state  of  Minnesota  for  the  benefit  of  the  de-^ 
fendant  railroad  company  of  the  N.  E.  ^  of  ^ 
section  35,*townshipl06  N., range  18 W.,  which* 
certification  was  of  date  December  1,  1862. 
After  answers,  proof,  and  an  agreed  state- 
ment as  to  certain  facts,  a  decree  was  en- 
tered by  the  circuit  court  August  29,  1894, 
dismissing  the  bill.  On  appeal  to  the  court 
of  appeals  for  the  Eighth  circuit  this  decree 
was,  on  May  6,  1895,  reversed  (32  U.  S.  App. 
306,  15  C.  C.  A.  117,  and  67  Fed.  969),  and  the 
case  remanded,  with  instructions  to  enter  a 
decree  granting  the  relief  prayed  for. 

It  appears  from  the  agreed  statement  that 
on  July  3,  1857,  Thomas  Marshall,  Jr.,  one 
of  the  defendants,  made  a  pre-emption  filing 
at  the  proper  local  land  office  of  the  land  In 
controversy,  which  filing  was  prima  fade 
regular  and  valid,  and  was  never  canceled 
on  the  records  of  the  land  office.  The  con* 
struction  of  the  railroad  of  the  defendant 
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railroad  company  was  conceded;  and  It  was 
agreed  that  on  the  1st  of  March,  1877,  de- 
fendant Marshall,  being  still  in  possession, 
and  claiming  to  be  the  owner  thereof,  the 
defendant  land  company,  which  had  a  con- 
veyance from  the  railroad  company,  com- 
menced an  action  of  ejectment  against  him 
in  the  district  court  of  Dodge  county,  Minn., 
that  court  having  jurisdiction  of  the  subject- 
matter;  that  Marshall  appeared  in  such  ac- 
tion, and  such  proceedings  were  had  that  on 
the  9th  day  of  December,  1878,  the  court  ren- 
dered Judgment  in  favor  of  the  plaintiff  for 
the  possession  of  the  land:  that  no  appeal 
was  taken  from  such  Judgment,  and  that  the 
same  now  remains  in  full  force  and  effect; 
and  that  in  pursuance  thereof  said  Marshall 
surrendered  possession  to  the  defendant  land 
company,  and  since  that  time  the  defendant 
land  company  has  remained  in  possession, 
and  paid  the  taxes;  that  Marshall,  on  No- 
vember 15,  1887,  filed  with  the  commissioner 
of  the  general  land  office,  and  now  has  pend- 
ing before  the  land  department,  an  applica- 
tion for  reinstatement  of  his  rights  to  said 
land,  which  application  has  not  been  acted 
upon,  as  it  is  held  by  the  said  department 
that  it  has  no  Jurisdiction  to  pass  thereon. 
Other  facts  are  agreed  to  such  as  are  stated 
in  the  opinion  in  the  case  No.  321,  of  U.  S.  v. 
Railroad  Co.  Oust  decided)  17  Sup.  Ot  368. 

J.  A.  Tawney,  for  appellants.     SoL  Gen. 
13  Conrad,  for  the  United  States. 

GC 

•  •Mr.  Justice  BREWER,  after  staUng  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  differences  between  this  case  and  that 
referred  to  in  the  foregoing  statement  are 
these:  Anterior  to  any  claim  of  right  by  the 
railroad  company,  by  virtue  either  of  filing 
its  map  of  definite  location,  or  of  surveying 
and  staking  upon  the  ground  its  line,  a  pre- 
emption filing  was  placed  upon  the  land, 
which  was  never  canceled.  There  remained, 
therefore,  on  the  records,  until  after  the  cer- 
tification to  the  state,  a  claim  of  a  right  to 
pre-empt.  The  party  making  this  claim  con- 
tinued in  pos^session  by  himself  or  tenant 
until  not  only  the  construction  of  the  rail- 
road, but  until  after  the  conveyance  by  the 
railroad  company  to  the  land  company,  and 
so  remained  In  possession  until  a  suit  of  eject- 
ment was  brought  by  the  land  company  in 
1877. 

On  the  strength  of  these  facts  the  court  of 
appe.T-ls  was  of  opinion  that  the  land  com- 
pany could  not  be  considered  one  purchasing 
In  good  faith  fr«m  the  railroad  company; 
that  it  took  its  conveyance  with  notice,  from 
possession,  of  all  the  rights  and  claims  of 
the  party  so  In  possession,  and  therefore  that 
U  did  not  bring  Itself  within  the  protecting 
clauses  of  the  act  of  18S7.  and  there  was 
nothing  to  stay  the  right  of  the  government 
to  have  this  certification  so  erroneously  is- 
sued canceled.  With  that  conclusion  we 
concur.     That  the  land  was  erroneously  cer- 


tified li»  nnder  the  prior  dedsloiis  of  tliit 
court,  not  open  to  question;  and  the  acts  of 
1887  and  1896  have,  as  indicated  in  the  opin- 
ion in  the  prior  case,  the  purpose  of  protect- 
ing only  that  party  whose  purchase  from  the 
railroad  company  must  be  considered  one  in 
good  faith.  It  is  essential  to  the  protection  of  ^ 
these  statutes  that  the  party  purchasing  fromoo 
*the  railroad  company  has  no  notice  by  any* 
fact  subsequent  to  and  independent  of  the  cer- 
tification or  patent  of  any  defect  in  title.  Bncli 
a  purchaser  cannot  claim  to  be  one  in  good 
faith  if  he  has  notice  of  facts  outside  the  rec- 
ords of  the  land  department  disclosing  a 
prior  right.  The  protection  goes  only  to 
matters  anterior  to  the  certification  and  pat- 
ent The  statute  was  not  intended  to  cat 
off  the  rights  of  parties  continuing  after  the 
certification,  and  of  which  «i  the  time  of  his 
purchase  the  purchaser  had  notice.  Only 
the  purely  technical  claims  of  the  govern- 
ment were  waived. 

Here  the  claimant  Marshall  was  in  posses- 
sion; had  been  in  possession  for  20  years. 
The  land  was  not  wild  and  vacant  land. 
His  possession  was  under  a  recorded  claim 
of  title,  and  under  such  a  claim  as  forbade 
the  issue  of  a  patent.  In  other  words,  the 
land  was  erroneously  certified.  There  was, 
and  continued  to  be,  an  Individual  claimant 
for  the  land.  There  was  no  cancelation  on 
the  records  of  the  hind  department  of  his 
claim.  He  continued  in  possession,  and  was 
in  possession  not  only  when  the  ceriiflcati(m 
was  made,  but  when  the  land  company  pur- 
chased. Its  purchase,  therefore,  was  not 
one  made  in  good  faith,  and  there  is  nothing 
disclosed  to  stay  the  mandate  of  the  statute 
for  the  adjustment  of  the  land  grant,  and  a 
suit  to  set  aside  the  certificate  erroneously 
issued.  The  decree  of  the  court  of  appeals 
is  affirmed. 
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UNITED  STATES  v.  GORHABi. 
(February  16,  1897.) 
No.  187. 

Claims  aoaikst  United  States  — Ixdian  Dbpss- 
DATIOX8— Judgment  aoaixst  United  States. 
Under  the  Indian  depredation  act  (26  Stat, 
c.  538)  the  courl  of  claims  may  enter  jud^- 
meiit  against  the  United  States  alone  for  the 
value  of  the  property  of  citizens  taicen  or  de- 
stroyed by  Indians,  where  the  tribe  to  which 
the  depredators  belong  cannot  be  identified,  and 
such  inability  is  stated. 

Appeal  from  Com^  of  Claims. 

The  appellee  herein  filed  his  petition  against 
the  United  States  and  the  Comanche  and  Kio- 
wa Indians  in  the  court  of  claims  on  the  4th 
day  of  September,  1891,  in  which  he  claimed 
to  recover  damages  for  the  destruction  of  his 
property  on  the  20th  day  of  January,  1868,  by 
the  Comanche  and  Kiowa  Indians,  In  amity 
with  the  United  States,  at  Indian  Creek,  in 
Coolie  county,  Tex.  The  property  destroyed 
consisted  of  horses,  mares,  and  colts  of  the  al- 
leged value  of  $1,390. 

The  government  filed  an  answer  to  such  ve- 
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titfon.  In  which  It  denied  each  and  erery  aDe- 
gation  therein  contained.  The  case  was  duly 
tried  before  the  court,  which  fonnd  as  facts 
that  the  claimant  was  at  the  time  of  the  loss 
of  his  property,  and  ever  since  has  been,  a 
citizen  of  the  United  States,  and  that  In  the 
year  1868  he  was  the  owner  of  the  property 
described  In  his  petition,  and  that  it  was  of 
the  total  value  of  $1,390;  that  It  was  de- 
stroyed or  taken  from  him  by  Indians  belong- 
ing to  the  Indian  tribes,  at  the  time  In  amity 
with  the  United  States,  and  the  depredation 
was  without  just  cause  or  provocation  on  the 
part  of  claimant,  and  that  It  did  not  appear 
at  the  time  of  the  depredation  that  any  Indian 
troubles  existed;  that  no  part  of  the  properly 
included  in  the  computation  had  been  returned 
or  paid  tor.  Upon  these  findings  the  court 
decided  as  conclusions  of  law  that  the  plain- 
tiff was  entitled  to  recover  from  the  United 
States  the  value  of  the  property,  $1,390,  and 
that  his  petition  as  against  the  Gomanches  and 
^  Klowas  should  be  dismissed.  Judgment  was 
2  accordingly  entered  against  the  United  States 
•  for  the  sum  named,  and  f or*a  dismissal  against 
the  Indians.  A  motion  by  the  United  States 
for  a  new  trial  was  overruled,  and  thereafter 
an  appeal  was  allowed  to  this  court  Report- 
ed below  in  29  Ct  Gl.  97. 

The  appellant  assigns  for  errors  of  fact: 

(1)  That  the  court  erred  in  finding  that 
claimant's  property  was  taken  or  destroyed  by 
Indians  belonging  to  Indian  tribes  at  the  time 
In  amity  with  the  United  States. 

<2)  In  finding  that  the  depredation  was  com- 
mitted without  Just  cause  or  provocation  on 
the  part  of  the  claimant  or  his  agent 

(3)  In  finding  that  it  does  not  appear  that 
any  Indian  troables  existed  at  the  time  of  the 
depredation. 

Errors  of  law  are  assigned: 

(1)  That  the  court  erred  in  its  conclusion  of 
law  that  the  claimant  should  recover  from  the 
United  States  the  sum  of  $1,890;   and 

(2)  It  erred  in  entering  judgment  against 
the  United  States. 

Alex.  Porter  Morse,  for  the  United  States. 
John  Wharton  Clark,  for  appellee. 

Mr.  Justice  PEOKHAM,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

There  is  here  but  a  single  question  for  this 
court  to  review,  and  that  relates  to  the  right 
of  the  court  of  claims  to  render  Judgment 
against  the  United  States  alone  under  the  In- 
dian depredation  act  where  the  tribe  of  Indi- 
ans to  which  the  depredators  belong  cannot  be 
Identified,  and  such  inability  is  stated  and 
Judgment  rendered  against  the  United  States 
only. 

The  act  In  question  is  entitled  "An  act  to 
provide  for  the  adjudication  and  payment  of 
claims  arising  from  Indian  depredations,'*  ap- 
proved March  3.  1891.    26  Stat.  851,  c.  538. 

Under  that  act  Jurisdiction  is  conferred  up- 
on the  court  of  claims  to  inquire  Into  and 


finally  adjudicate,  hi  the  manner  provided  in 
the  act,  first,  all  claims  for  the  property  of 
citizens  of  the  United  States  taken  or  de>S 
stroyed  by  Indians^ belonging  to  any  band  or? 
tribe  or  nation  in  amity  with  the  United 
States,  without  Just  cause  or  provocation  on 
the  part  of  the  owner  or  ag^it  in  charge,  and 
not  returned  or  paid  for. 

The  second  section  of  the  act  waives  all 
questions  of  limitation  as  to  the  time  and 
manner  of  presenting  such  claims,  provided 
that  no  daim  accruing  prior  to  July  1,  1865,  Is 
to  be  considered  by  the  court  unless  the  claim 
shall  be  allowed,  or  has  been  or  is  pending, 
prior  to  the  passage  of  the  act,  before  con- 
gress, or  before  the  other  ofiQcers  named  there- 
in. 

The  third  section  provides  that  all  claims 
shall  be  presented  to  the  court  by  petition  set- 
ting forth  the  tactB  upon  which  such  claims 
are  based,  '*the  persons,  classes  of  persons, 
tribe  or  tribes,  or  band  of  Indians  by  whom 
the  alleged  Illegal  acts  were  committed,  as 
near  as  may  be,  the  property  lost  or  destroyed, 
and  the  value  thereof,  and  any  other  facts 
connected  with  the  transactions  and  material 
to  the  proper  adjudication  of  the  case  In- 
volved." 

The  fourth  section  provides  for  service  of 
the  petition  upon  the  attorney  general  of  the 
United  States,  and  niakes  it  his  duty  to  appear 
and  defend  **the  interests  of  the  government 
and  of  the  Indians  in  the  suit"  It  provides 
for  the  filing  of  a  proper  plea  by  the  attorney 
general,  and  that  in  case  of  his  neglect  to  do 
so  the  claimant  may  proceed  with  the  case,  but 
he  "shall  not  have  Judgment  for  his  claim  or 
for  any  part  thereof  unless  he  shall  establish 
the  same  by  proof  satisfactory  to  the  court." 

The  fifth  section  provides,  among  other 
things,  "that  the  court  shall  determine  in 
each  case  the  value  of  the  property  taken  or 
destroyed  at  the  time  and  place  of  the  loss  or 
destruction,  and,  if  possible,  the  tribe  of  In- 
dians or  other  persons  by  whom  the  wrong 
was  committed,  and  sball  render  Judgment  In 
favor  of  the  claimant  or  claimants  against  the 
United  States,  and  against  the  tribes  of  Indi- 
ans committing  the  wrong  when  such  can  be 
identified." 

The  sixth  section  provides  that  the  amount 
of  the  Judgment  rendered  against  any  tribe  of 
Indians  shall  be  charged  against  the  tribe  by 
which,  or  by  the  members  of  which,  the  court 
sliall  find  that  the  depredation  was  committed,  i-* 
and  shall  be  deducted*and  paid  in  the  follow-? 
Ing  manner:  ''First,  from  annuities  due  said 
tribe  from  the  United  States;  second,  If  no 
annuities  are  due  or  available,  then  from  any 
other  funds  due  said  tribe  from  the  United 
States,  arising  from  the  sale  of  their  lands  or 
otherwise;  third.  If  no  such  funds  are  due  or 
available,  then  from  any  appropriation  for  the 
benefit  of  said  tribe  other  than  appropriations 
for  their  current  and  necessary  support,  sub- 
sistence and  education;  and  fourth,  if  no  such 
annuity,  fund,  or  appropriation  is  due  or  avail- 
able, then  the  amount  of  the  Judgment  shall 
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be  pal(l  from  the  treasury  of  the  United  States: 
provided,  that  any  amount  so  paid  from  the 
treasury  of  the  United  States  shall  remain  a 
charge  against  such  tribe,  and  shall  be  de- 
ducted from  any  annuity,  fund,  or  appropiia- 
tlon  hereinbefore  designated  which  may  here- 
after become  due  from  the  United  States  to 
-such  tribe." 

The  eighth  section  provides  'that  Immedi- 
ately after  the  beginning  of  each  sessioD  of 
-congress  the  attorney  general  of  the  United 
States  shall  transmit  to  the  congress  of  the 
United  States  a  list  of  all  final  Judgments 
rendered  in  pursuance  of  this  act  in  favor 
of  claimants  and  against  the  United  States, 
and  not  paid  as  hereinbefore  provided,  which 
shall  thereupon  be  appropriated  for  in  the 
proper  appropriation  bills." 

The  tenth  section  provides  for  an  appeal 
by  the  claimant,  or  the  United  States,  or  the 
tribe  of  Indians,  or  other  party  thereto  in- 
terested in  any  proceeding  brought  under  the 
provisions  of  the  act 

The  scheme  of  the  act  is  to  provide  pay- 
ment to  the  citizen  for  property  destroyed 
under  the  circumstances  stated  in  the  first 
section,  and,  where  the  Indians  can  be  iden- 
tified,  to  make  them,  through  the  funds  com- 
ing to  them  from  the  government,  pay  back 
to  it  the  amount  it  pays  by  reason  of  the 
property  so  destroyed.  We  think  the  liabili- 
ty of  the  government  to  pay,  upon  proof  of 
the  facts  set  forth  in  the  first  section,  was 
not  intended  to  be  dependent  upon  the  abili- 
ty of  the  claimant  to  identify  the  particular 
tribe  of  or  the  individual  Indians  who  com- 
.^mltted  the  depreciations.  If  the  identifica- 
^  tlon  could  be  made,  they  were  to  repay  the 
•'government,  but  the  indemnification  of  the 
citizen  was  not  to  be  dependent  upon  that 
fact. 

When  this  case  was  before  the  court  of 
claims,  it  received  the  very  careful  attention 
of  that  court,  and  scarcely  anything  can  be 
added  to  its  well-considered  opinion,  delivered 
by  Judge  Nott,  in  directing  Judgment  against 
the  United  States,  and  dismissing  the  peti- 
tion against  the  Comanche  and  Kiowa  In- 
dians. 

In  conferring  Jurisdiction  in  this  class  of 
cases  upon  the  court  of  claims,  it  will  be 
seen  that  congress  conferred  it  in  regard  to 
all  claims  for  property  of  citizens  of  the 
United  States  taken  or  destroyed  by  Indians 
belonging  to  any  band,  tribe,  or  nation  in 
amity  with  the  United  States,  without  Just 
cause  or  provocation  on  the  part  of  the  own- 
er or  agent  In  charge.  So  long  as  the  depre- 
dations were  committed  upon  the  property 
of  citizens  of  the  United  States,  and  by  In- 
dians in  amity  with  the  government,  without 
Just  cause,  etc..  Jurisdiction  and  authority  to 
inquire  Into  and  finally  adjudicate  upon  such 
claims  were  granted  to  the  court.  This  broad 
ground  of  Jurisdiction  would,  unless  circum- 
scribed by  the  subsequent  provision  of  the 
act,  permit  an  adjudication  against  the  Unit- 
•ed  States  alone.     There  is  nothing  in  any 


other  iK>rtion  of  the  act  which  provides  In 
terms  for  Joining  as  co-defendants  with  the 
United  States  the  tribes  or  bands  of  Indians 
by  whom  the  alleged  illegal  acts  were  com- 
mitted. The  third  section  of  the  act  mer^y 
provides  for  the  contents  of  the  petition,  and 
by  such  section  it  is  made  the  duty  of  the 
petitioner  to  state  In  his  petition  "the  per- 
sons, classes  of  persons,  tribe  or  tribes,  or 
band  of  Indians  by  whom  the  alleged  illegal 
acts  were  committed,  as  near  as  may  be," 
etc.  This  is  for  the  obvious  purpose  of  giv- 
ing some  notice  to  the  government  of  the  al- 
leged facts  upon  which  the  claim  is  based, 
so  that  the  proper  defense,  If  any  exist,  may 
be  made  to  the  claim. 

Section  4,  among  other  things,  grants  the 
right  to  any  Indian  or  Indians  Interested  In 
the  proceedings  to  appear  and  defend  by  an 
attorney  employed  by  such  Indian  or  Indl-n 
ans,  with  the  approval  of  the  commissioner^} 
of  Indian  afralrs,*if  he  or  they  so  choose  to* 
do;  but,  if  no  such  appearance  Is  made,  it 
still  remains  the  primary  duty  of  the  attor- 
ney  general,  under  the  provisions  of  the 
same  fourth  section,  to  appear  and  defend 
the  Interest  of  the  government  and  of  the 
Indians  in  the  suit,  and  no  claimant  can 
have  Judgment  for  his  claim,  or  any  part 
thereof,  unless  he  shaU  establish  the  same 
by  proof  satisfactory  to  the  court 

Taking  into  consideration  that  by  the  fifth 
section  it  is  the  duty  of  the  court  to  deter- 
mine in  each  case,  "if  possible,  the  tribe  of 
Indians  or  other  persons  by  whom  the  wrong 
was  committed,  and  to  render  Judgment  in 
favor  of  the  claimant  or  claimants  against 
the  United  States  and  against  the  tribe  of 
Indians  committing  the  wrong,  when  such 
can  be  identified,'*  it  may  be  fairly  claimed 
that,  reading  all  the  provisions  together,  the 
act  makes  it  necessary,  when  known,  to 
Join  with  the  United  States  the  Indians  or 
tribe  of  Indians  by  whom  the  illegal  acts  are 
alleged  or  are  supposed  to  have  been  com- 
mitted. Although  the  fourth  section  pro- 
vides for  the  defense  of  the  claim  by  the  law 
officer  of  the  government  under  any  circum- 
stances, yet,  as  the  interest  of  the  Indians 
is  embraced  in  the  inquiry  before  the  court 
because  of  their  liability  to  a  Judgment 
against  them  if  identified,  and  to  a  payment 
of  that  Judgment  out  of  the  annuities  or  oth- 
erwise, as  provided  for  in  the  sixth  section, 
it  is  proper  to  allow  them  to  appear  and  de- 
fend also  by  their  own  attorney.  But  the 
fifth  section  provides  for  Judgment  in  favor 
of  claimant  and  againjt  the  United  States  in 
any  event,  where  the  property  of  a  citizen 
has  been  destroyed  under  the  circumstances 
provided  in  the  statute,  but  only  against  the 
tribe  of  Indians  committing  the  wrong  '*when 
such  can  be  identified";  and  of  course  it  fol- 
lows that  if  they  cannot  be  identified,  no 
Judgment  can  go  against  them.  The  United 
States  would  then  be  left  as  alone  responsi- 
ble for  the  property  destroyed,  provided  the 
proofs  were  of  the  character  mentioned  la 
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the  first  section  of  the  act;    that  is,  the 
claimant  would  be  bound  to  prove  that  he 
was  a  citizen  of  the  United  States  at  the 
e|time  of  the  taking  or  destruction  of  his  prop- 
gerty;  that  It  had  been  taken  by  Indians  be- 
•  longing  to  some  band  or  tribe  or*  nation  In 
amity  with  the  United  States,  without  Just 
cause  or  provocation  on  the  part  of  the  own- 
er or  agent  In  charge,  and  that  It  had  not 
been  returned  or  paid  for. 

Unless  It  can  be  asserted  that  it  is  impos- 
sible to  make  out  a  cause  of  action  for  such 
destruction  of  property  by  the  class  of  In- 
dians mentioned  In  the  first  section,  without 
Identifying  such  class  as  mentioned  In  the 
fifth  section,  we  can  see  no  objection  to  a 
recovery  against  the  United  States  alone  In 
this  case.  We  do  not  think  that  It  Is  impos- 
sible to  prove  facts  of  the  nature  set  forth 
In  the  first  section,  although  they  may  have 
occurred  under  such  circumstances  as  to  pre- 
vent identification  of  the  particular  tribe  or 
band  of  Indians  committing  the  Illegal  act 
The  circumstances  of  the  case  might  show 
beyond  any  reasonable  doubt  that  the  prop- 
erty had  been  destroyed  by  Indians;  that  It 
was  at  the  time  so  situated,  with  regard  to 
various  bands  of  Indians,  all  of  whom  were 
In  amity  with  the  United  States,  as  to  make 
it  Impossible  to  Identify  the  particular  band 
to  which  the  Indians  belonged  who  commit- 
ted the  depredation;  but  that  from  the  facts 
it  could  not  be  successfully  questioned  that 
the  Indians  of  one  or  the  other  of  these 
bands  had  committed  the  depredation.  Un- 
der such  circumstances  we  think  the  claim- 
ant would  bring  his  cause  within  the  provi- 
sions of  the  act  in  question.  He  would  have 
proved  that  his  property  had  been  destroyed 
by  Indians  belonging  to  a  band  or  tribe  in 
amity  with  the  United  States,  but  which  of 
several  bands  of  that  description  he  would 
be  unable  to  identify.  Consequently,  the 
Judgment  would  go  against  the  United  States, 
but  not  against  any  particular  band,  because 
of  the  failure  of  the  proof. 

We  think,  after  a  careful  examination  of 
the  whole  act.  that  the  court  of  claims  was 
right  in  entering  Judgment  against  the  Unit- 
ed States  alone.  The  claimant  having  died 
pending  the  suit,  the  question  as  to  the  ap- 
pointment and  appearance  of  an  adminis- 
trator may  be  dealt  with  in  the  court  of 
»lalms. 

The  Judgment  of  that  court  is  therefore 
iftirmed. 
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Ex  parte  CHETWOOD. 

(February  15,  1897.) 

No.  7. 

Writs  or  Ekkok  —  Jurisdiction  ot  Circuit 
Courts— National  Bank  Receivers  and  Aobsts 
— Stockholders'  Suits— Enjoinino  Actions  in 
^ATB  Courts— Excess  of  Jurisdiction— Cer- 
tiorari BY  Supreme  Couut. 
1.  A  writ  of  error  to  tho  hi>rhest  court  of  a 

•«t::ite  removes  the  ca»e  to  ihe  Uuitrd  Slates  su- 
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preme  court,  so  that  the  latter  alone  is  av 
thorized  to  determine  all  questions  as  to  Its  jn^ 
risdictioD,  and  as  to  the  form  of  the  writ,  the 
parties,  citation,  and  service,  or  otherwise. 

2.  A  receiver  of  an  insolvent  national  banlc, 
appointed  by  the  comptroller  of  the  currency,  is 
the  agent  of  the  United  States,  and  not  an 
agent  or  officer  of  any  court;  nor  does  he,  by 
filinff  a  petition  In  a  federal  court,  under  Rev. 
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St.  I  5^4,  for  leave  to  sell  property  of  the 
bank,  or  to  sell  or  compound  bad  or  doubtful 
debts,  place  the  assets  of  the  bank  in  the  ena- 
tody  of  the  court,  in  the  sense  In  which  It  has 
the  custody  of  property  in  the  hands  of  a  re- 
ceiver appointed  by  itself. 

8.  A  stoclEholder  of  ^n  insolvent  national 
banli  may  bring  a  suit  in  a  state  court.  In  be- 
half of  the  bank  and  himself,  as  a  representa- 
tive stockholder,  against  the  directors,  to  re- 
cover money  alleged  to  have  been  lost  through 
their  negligence  and  breach  of  trust,  when  the 
bank's  officers,  the  receiver,  and  the  comptrol- 
ler of  the  currency  have  all  refused  to  bring 
such  a  suit. 

4.  A  duly-elected  "agent,"  who  is  substituted, 
under  the  act  of  June  30,  1876  (19  Stet  63),  as 
amended  by  the  act  of  August  8,  1892  (27 
Stat.  345),  for  the  receiver  of  an  Insolvent  na- 
tional bank,  to  complete  the  winding  up  of  its 
affairs,  proceeds  with  like  authority  to  that  of 
the  receiver,  and  is  not  an  officer  of  the  dr^ 
cuit  court,  though  he  is  required  by  the  statute 
to  render  an  account  to  it  of  all  his  proceed- 
ings, expenditures,  etc.,  and  he  and  his  sureties 
are  finally  discharged  by  its  order. 

5.  That  a  receiver  of  an  insolvent  national 
bank  has  applied  to  the  proper  circuit  court 
for  authority  to  sell  assets,  and  that  thereafter 
an  agent  has  been  appointed,  under  19  Stat 
63,  as  amended  by  27  Stat.  346,  to  succeed  tht 
receiver,  gives  that  court  no  authority  to  en- 
join a  stockholder  in  the  bank  from  prosecutiuf 
actions  in  the  state  courts,  in  Isehalf  of  the 
bank,  against  Its  directors,  or  against  using 
the  bank's  name  in  writs  of  error  sued  out  from 
the  United  States  supreme  court  to  review  the 
judgments  of  the  state  supreme  court  in  such 
actions. 

6.  While,  under  the  authority  given  to  the 
federal  courts  to  issue  "all  writs  which  may 
be  agreeable  to  the  usages  and  principles  of 
law"  (Rev.  St.  §  716),  certiorari  has  ordinarily 
been  used  merely  as  an  auxiliary  process,  yet 
when  the  circumstances  Imperatively  demand 
it,  the  writ  may  be  allowed  by  the  supreuM 
court,  as  at  common  law,  to  correct  excesses  o4 
jurisdiction,  and  in  furtherance  of  justice. 

7.  Judgments  in  contempt  proceedings  are 
not  reviewable  by  the  supreme  court  on  erro7 
or  appeal,  but  may  be  reached,  in  cases  of  ex- 
cess of  jurisdiction,  by  certiorari,  in  the  ab- 
sence of  other  adequate  remedy. 

This  is  a  petition  for  the  vacating  of  or 
prohibition  upon  certain  orders  of  the  cir- 
cuit court  of  the  United  States  for  the  North- 
em  district  of  California  in  the  suit  of  State- 
ler  V.  Bunk.  77  Fed.  43,  enjoining  (aa  was^ 
held)  the  bank  and  John  Chetwood,  Jr.,  from;} 
'prosecuting  a  writ  of  error  from  this  court • 
in  tlie  name  of  the  bank  as  plaintiff  In  error, 
directing  Chetwood  to  dismiss  a  second  writ 
of  error  from  this  court,  and  punishing  Chet- 
wood  and  E.  G.  Knapp.  of  counsel,  as  for  a 
contempt  of  the  circuit  court  in  suing  out 
said  writs  of  error.  Leave  was  granted  to 
file  the  petition,  and  a  rule  to  show  cause 
was  entered  thereon,  to  which  return  was 
made. 

The  facts  necessary  to  be  considered  ap- 
pear to  be  as  follows:         .,     ^  u  (  ^ac%Cflc> 

lu  October.  1886.  the  ^HiOlHVuV^ ^*- 
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Bank  of  San  Francisco  was  organized  under 
the  national  banking  laws,  with  a  paid-up 
capital  stock  of  |200,000,  and  petitioner  be- 
came and  remains  a  stockholder  therein.  In 
December,  1888,  the  bank  became  insolyent, 
and  the  comptroller  of  the  currency  on  Jan- 
uary 14,  1889,  appointed  one  S.  P.  Young  re- 
ceiver thereof. 

July  19,  1890,  petitioner  began  his  suit  in 
equity  in  the  superior  court  of  the  city  and 
county  of  San  Francisco  against  the  bank, 
Richard  P.  Thomas,  Robert  R.  Thompson, 
Robert  A  Wilson,  and  S.  P.  Young,  as  re- 
celTer.  "and  therein  and  thereby,  on  behalf 
of  said  bank  and  himself,  as  a  representa- 
tive stockholder  therein,  specially  set  up  and 
claimed  the  right  to  hold  said  defendants 
Thomas,  Thompson,  and  Wilson,  as  officers 
and  trustees  and  directors  of  said  bank,  ac- 
countable to  it  In  equity,  under  and  In  pur- 
suance of  the  statutes  and  laws  of  the  Unit- 
ed States,  for  sundi7  breaches  of  their  trust 
as  such  officers,  directors,  and  trustees,**  etc. 

Thomas  was  the  president,  and,  with 
Thompson  and  Wilson,  formed  the  executive 
committee  of  the  board  of  directors,  of  the 
bank.  The  complaint  set  forth  the  by-laws 
with  respect  to  the  separate  duties  and  lia- 
bilities of  the  president  and  said  executive 
committee,  and  charged  gross  negligence 
against  each  of  them  In  discharge  thereof, 
whereby  the  bank,  through  the  fraudulent 
acts  of  Its  cashier  in  making  excessive  and 
unsecured  loans  and  advances,  was  rendered 
Insolvent;  and  plaintiff  prayed  a  "Joint  and 
several  money  judgment  against  them,  the 
Ksald  Richard  P.  Thomas,  Robert  R.  Thomp- 
Ijlson,  and  Robert  A.  Wilson,  for  tiie  sum  of 
•  $400,000,  with  legal  •Interest  thereon  from 
the  time  of  such  loss,  and  costs  herein,  be 
rendered  and  entered  by  this  court  in  this 
case  In  favor  of  said  corporation,  the  Cali- 
fomla  National  Bank  of  San  Francisco,  and 
that  (Said  corporation  and  this  plaintiff  do 
have  such  further  order,  decree,  Judgment, 
and  relief  as  may  be  meet  and  agreeable  to 
equity." 

The  complaint  further  averred,  and  It  was 
so  found  on  the  hearing  of  the  case,  that 
Chetwood  had,  prior  to  the  commencement 
of  such  suit,  requested  the  officers  of  the 
bank,  the  receiver  thereof,  and  the  comp- 
troller of  the  currency,  severally,  to  bring 
and  prosecute  the  same  against  the  alleged 
delinquent  officers,  which  requests  were  re- 
fused. 

It  appears  from  an  affidavit  attached  to  the 
return  that  "the  receiver  when  so  made  a 
defendant,  and  as  such  served  with  pro- 
cess, answered,  and  followed  his  refusal  to 
bring  the  suit  by  opposition  and  hostility 
thereto.** 

On  April  27,  1804.  the  trial  court  ordered 
judgment  In  favor  of  the  plaintiff,  for  the 
benefit  of  the  banlc,  against  Thomas,  Thomi>- 
son,  and  Wilson,  and  referred  the  case  to  a 
referee  to  examine  and  report  In  respect  of 
the  amount  for  which  Judgment  should  be 


entered.  The  referee  reported  to  the  court 
a  total  loss  of  |166,919  suffered  by  the  bank 
by  reason  of  the  acts  and  omissions  of  tbo 
defendants,  but  not  the  amount  for  which 
each  was  severally  responsible.  Thereaft- 
er Thompson  and  Wilson  paid  into  court 
^27,500,  whereupon  the  court  made  an  or- 
der dismissing  them  from  the  suit,  and  on 
November  20,  1894,  rendered  judgment  for 
the  plaintiff  for  the  use  and  benefit  of  the 
bank,  against  Thomas,  for  $139,419,  with 
interest  at  7  per  cent,  per  annum  from  De- 
cember 15,  1S8S;  being  for  the  sum  of  $166,- 
919,  reported  by  the  referee,  less  the  $27,500 
paid  by  Thompson  and  Wilson.  Thomas  ap- 
pealed from  this  Judgment  to  the  supreme 
cornl  of  California,  and  that  court  held  that 
the  dismissal  of  Thompson  and  Wilson  was 
a  retraxit,  and  operated  In  law  as  a  full  sat- 
isfaction of  the  cause  of  action,  and  upon 
that  ground  reversed  the  Judgment  against 
Thomas,  and  entered  a  personal  Judgment  ^ 
against  Chetwood  for  costs,  etc.  45  Pac.^ 
704.*  To  review  that  Judgment  a  writ  of  er-» 
ror  was  sued  out  from  this  court,  bearing 
date  September  24,  1896.  This  writ  of  error 
was  allowed  by  Mr.  Justice  Field,  who  ap- 
proved a  bond  and  signed  a  citation  running 
in  the  name  of  the  California  National  Bank 
of  San  Francisco,  as  plaintiff  In  etror,  to 
Richard  P.  Thomas,  as  defendant  In  error, 
service  of  which  on  Thomas,  Stateler,  S.  P. 
Young,  and  R.  A.  Wilson  was  accepted. 
Chetwood  also  accepted  service,  but  asked 
that  he  be  entered  as  a  plaintiff  In  error, 
and  that  for  that  purpose  the  writ  of  error 
be  amended. .  The  case  was  docketed  by  the 
clerk  of  this  court  as  No.  673,  under  the  ti- 
tle of  "California  National  Bank  of  Saa 
Francisco  v,  Richard  P.  Thomas." 

The  receiver  of  the  bank  never  authorized 
or  aided  In  the  prosecution  of  the  suit,  nor 
claimed  nor  attempted  to  take  control  or  pos- 
session thereof,  nor  of  the  Judgment  entered 
therein,  nor  of  any  part  of  the  $27,500  paid 
Into  the  state  court  by  Thompson  and  Wil- 
son. 

The  comptroller  of  the  currency  in  July, 
1894,  had  paid  all  the  creditors  of  the  bank 
whose  claims  had  been  proven  or  allowed* 
except  shareholders  who  might  have  been 
creditors  of  the  bank,  together  with  all  the 
expenses  of  the  receivership;  and,  the  re- 
demption of  the  bank's  notes  having  been 
provided  for  by  deposit  of  lawful  money 
therefor  with  the  United  States  treasurer,  a 
meeting  of  the  stockholders  of  the  bank  was 
called  pursuant  to  the  act  of  August  23^ 
1802  (27  Stat.  345),  at  which  Thomas,  hold- 
ing 960  shares  of  the  stock,  and  controlling 
60  shares  more,  threw,  as  Is  alleged,  1,020 
votes— being  a  majority— In  favor  of  discon- 
tinuing the  receiver,  and  of  the  selection  of 
T.  K.  Stateler,  as  agent  of  the  bank,  to  suc- 
ceed the  receiver,  Y'oung,  In  the  settlement 
of  Its  affairs.  Stateler  was  thereui)on  de- 
clared elected  (Chetwood  protest! n;;),  and  on 
February  26,  1895,  the  comptroller  and  the 
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receiver  executed  an  assignment  of  all  as- 
sets of  said  bank  then  in  their  hands,  or  sub- 
ject to  their  order  or  control,  to  said  Stateler. 
On  March  19,  1805,  and  pending  the  appeal 
of  Thomas  in  the  supreme  court  of  the  state, 
Stateler  voluntarily  appeared  in  the  superior 
^  court  of  San  Francisco,  and  moved  for  an 
r  order  directing  that  so  much  of  the  $27,500 
as  then  remained  in  that  court  be  paid  over 
to  him,  which  motion  was  resisted  by  peti- 
tioner and  denied  by  the  superior  court. 
From  this  order  Stateler  appealed  to  the  su- 
preme court  of  the  state,  which  reversed  it, 
and  directed  that  the  money  be  paid  over  to 
him.  45  Pac.  854.  Petitioner  thereupon 
sued  out  a  writ  of  error  from  this  court, 
which  was  allowed  by  the  chief  Justice  of 
California,  citation  duly  issued  and  served, 
bond  approved,  and,  as  the  money  was  in 
the  custody  of  the  superior  court  and  draw- 
ing interest,  the  writ  was  made  a  superse- 
deas. The  record  was  filed  In  this  court, 
and  the  cause  docketed  as  No.  674.  This 
writ  bears  date  October  17th,  and  appears  to 
have  been  allowed  October  22d. 

January  4,  1896,  while  both  the  appeals  of 
Thomas  and  Stateler  were  pending  in  the  su- 
preme court  of  the  state,  and  undetermined, 
Stateler  filed  an  original  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of 
California  against  the  bank  and  Chetwood; 
alleging  that  as  such  agent  he  was  an  officer 
of  the  United  States,  and  that  he  had  sole 
power  to  act  for  the  bank  and  its  sharehold- 
ers, to  the  exclusion  of  the  stockholders,  di- 
rectors, and  oflicers  thereof.  This  bill  con- 
tained, among  other  allegations,  the  follow- 
ing: 

"Your  orator  further  avers  that  heretofore, 
to  wit,  on  the  21st  day  of  February,  1889, 
and  prior  to  the  commencement  of  any  of  the 
suits  hereinbefore  mentioned,  S.  P.  Young, 
the  receiver  of  the  defendant  banking  asso- 
ciation, did  file  In  this  honorable  court  a  pe- 
tition entitled  *In  re  Application  of  Eeceiver 
of  the  California  National  Bank  for  the  Sale 
of  Personal  Property/  and  which  said  peti- 
tion, among  other  things,  recited  that  said 
California  National  Banking  Association  had 
been  duly  adjudged  insolvent  by  the  comp- 
troller of  the  currency  of  the  United  States; 
that  the  petitioner  therein  had  been  by  said 
comptroller  duly  appointed  the  receiver  of 
such  association,  and  that  said  petitioner 
had  duly  qualified  as  such  receiver,  and  en- 
tered upon  the  performance  of  the  duties  of 
his  office,  and  that,  as  such  receiver,  there 
had  come  into  his  possession  certain  per- 
.^aonal  property  of  said  banking  association, 
•?and  thereupon,  in  and  by  said  petition,  the 
7 said  receiver  of* said  banking  association 
thereupon  submitted  himself  and  the  aflFairs 
of  said  banking  association  to  the  Jurisdic- 
tion of  this  honorable  court,  as  provided  by 
the  national  banldng  laws  of  the  United 
States  and  the  amendments  thereof,  and 
thereupon  asked  for  and  obtained  from  this 
honorable  court  an  order  authorizing  him  to 


sell  the  property  described  in  said  petition, 
and  to  apply  the  proceeds  thereof  as  provid- 
ed by  law,  and  that  the  filing  of  said  petition 
was  a  necessary  step  in  the  winding  up  of 
the  affairs  of  said  defendant  banking  asso- 
ciation; that  thereafter,  and  from  time  to 
time,  the  said  receiver  did  obtain  from  this 
honoi-able  court  orders  directing  him  to  sell 
various  pieces  of  property  belonging  to  said 
banking  association,  and  to  compromise  va- 
rious debts  due  to  said  banking  associa- 
tion, and  did,  as  such  receiver,  institute  in 
this  honorable  court  suits  to  collect  mon- 
eys due  said  banking  association,  all  of 
which  said  proceedings  and  suits  were  nec- 
essary steps  in  the  winding  up  of  the  af- 
fairs of  said  defendant  banking  association, 
and,  as  such  receiver,  did,  in  every  way, 
and  as  provided  by  the  Revised  Statutes  of 
the  United  States  and  the  amendments  there- 
to, hold  himself  amenable  to  the  orders  of 
this  honorable  court  And  your  orator  avers 
that  the  Jurisdiction  of  this  honorable  court 
over  the  affairs  of  said  defendant  banking 
association  did  attach  on  the  21st  day  of 
February,  1889,  as  aforesaid,  and  that  the 
affairs  of  said  defendant  banking  association 
have  never  been  wound  up,  but  that  your 
orator  is  now  engaged  in  winding  up  the  af- 
fairs of  said  defendant  banking  association, 
and  that  it  will  be  necessai7  for  him  to 
bring  various  suits  to  collect  the  outstanding 
assets  of  said  association,  and,  among  oth- 
ers, a  suit  againert  the  defendant  John  Chet- 
wood, Jr.,  to  recover  the  moneys  so  as  afore- 
said due  and  owing  from  him  to  the  defend- 
ant  banking  association,  and  that  it  is  neces- 
sary for  him  to  brine:  this  suit,  and  to  obtain 
the  relief  herein  prayed  for,  so  that  he  can 
proceed  to  wind  up  the  affairs  of  said  de- 
fendant banking  association  without  further 
interference  from  the  defendants  John  Chet- 
wood, Jr.,  or  the  alleged  board  of  directors 
of  said  insolvent  association."  a 

The  prayer  was  for  a  decree  adjudging^ 
that  complainant  "i8*the  duly  elected,  quail-* 
fied,  and  acting  agent  of  the  defendant  bank, 
to  wit,  the  California  National  Bank  of  San 
Francisco,  and,  as  such,  exclusively  entitled 
to  have  and  receive  in  his  custody  and  under 
his  control  all  the  moneys  and  property  of 
said  bank,  and  to  collect  the  outstanding  in- 
debtedness due  to  said  bank,  whether  the 
same  be  evidenced  by  open  accounts,  bills, 
notes,  or  Judgments  of  record,  to  the  end 
that  the  affairs  of  the  bank  may  be  wound 
up,  Ks  property  converted  into  money,  and 
its  money  distributed  among  its  sharehold- 
ers, as  provided  by  the  national  banking 
laws  of  the  United  States;  that  all  the  acts 
of  the  defendant  banking  association  through 
its  alleged  board  of  directors,  as  herein  set 
forth,  since  the  appointment  of  a  receiver  to 
take  charge  of  its  affairs,  as  herein  set  forth, 
be  adjudged  null  and  void,  and  that  Its 
board  of  directors  has  no  authority  to  take 
any  action  touching  the  affairs  of  the  asso- 
ciation;  that  the  said  bank,  its  board  of  61* 
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rectors,  officers,  and  employes,  and  the  said 
John  Chetwood,  Jr.,  his  agent  and  servants, 
and  each  and  everj-  of  their  said  attorneys, 
dolicltors.  and  counselors,  be  forever  re- 
strained and  enjolued  from  denying  the 
rights  of  your  orator  to  the  said  office  of 
agent  of  said  banlLing  association,  and  from 
denying  his  right  as  such  to  the  exclusive 
control  of  the  assets  of  said  banlc,  as  above 
set  forth,  and  from  commencing  any  further 
litigation  against  him  as  such  agent,  and 
from  prosecuting  or  defending  any  action 
heretofore  brought  by  them  or  either  of  them 
against  your  orator,  as  such  agent,  touch- 
ing his  right  to  said  office,  and  touching  his 
exclusive  right,  as  such  agent,  to  collect  the 
assets  of  said  bank,  except  the  suit,  now 
pending  in  this  court,  brought  by  them  as 
aforesaid  against  your  orator  on  the  12th 
day  of  November,  1895,  and  which  suit  your 
orator  hereby  especially  exempts  from  the 
operation  of  any  Injunction  that  may  here- 
after be  granted  herein,  and  that  the  said 
bank,  its  board  of  directors,  officers,  and 
employes,  and  the  said  defendant  Ghetwood, 
his  agents  and  servants,  and  each  and  every 
of  their  said  attorneys,  solicitors,  and  coun- 
selors, be  forever  restrained  and  enjoined 
from  commencing  any  fnrtdier  suits  to  col- 
Tect  any  outstandUig  debts  due  the  said 
?bank,  whether  the  same*be  evidenced  by  an 
open  account,  bill,  note,  or  Judgment,  and 
particularly  from  attempting  In  any  manner 
to  collect  the  Judgment  heretofore  recov- 
ered for  said  bank  against  the  said  Richard 
P.  Thomas,  and  hereinbefore  referred  to,  and 
from  further  prosecuting  the  suit  brought  by 
them  in  the  superior  court  of  Alameda  coun- 
ty to  place  a  receiver  In  charge  of  the  Stand- 
ard Soap  Company,  as  hereinbefore  set 
forth";  for  an  order  to  show  cause  why  an 
injunction  should  not  issue,  and  a  temporary 
restraining  order;  and  for  general  relief. 

The  circuit  court  on  February  24,  1896,  ca- 
tered the  following  order: 

"It  Is  now  ordered,  adjudged,  and  decreed 
that  until  the  further  order  of  this  court,  or 
of  the  Judge  thereof,  the  defendants,  the  Cali- 
fornia National  Bank  of  San  Francisco,  its 
directors,  officers,  and  employes,  and  said 
John  Ghetwood,  Jr.,  his  agents,  servants,  at- 
torneys, solicitors,  or  any  other  representative, 
are  hereby  restrained  and  enjoined  from  com- 
mencing any  further  litigation  against  the 
complainant,  as  agent  of  said  bank,  and  from 
commencing  any  further  suits  to  collect  any 
outstanding  debts  due  said  bank,  whether  the 
same  be  evidenced  by  open  accounts,  bills, 
notes,  or  Judgments,  or  otherwise,  or  from  In 
any  way  whatever  taking  or  attempting  to 
take  any  control  or  possession  of  any  of  the 
funds  or  assets  or  property  of  the  said  bank, 
and  from  settling  and  allowing,  or  attempting 
to  settle  or  allow,  any  attorneys'  charges,  or 
any  other  fees,  expenses,  or  costs,  growing  out 
of,  or  which  it  may  be  claimed  grew  out  of, 
any  past  litigation  In  this  matter,  and  from 
in  any  way  disposing  of  or  incumbering  any 


of  the  assets,  mon^,  or  jvoperty  of  said  bank; 
but  the  defendants  are  not  hereby  enjoined 
from  prosecuting  or  defending  to  final  deter- 
mination any  actions  in  this  matter  now  pend- 
ing in  the  supreme  court  of  the  state  of  Cali- 
fornia, or  in  this  court" 

In  September,  1896,  petitioner  gave  notice, 
and  attempted  to  move  in  his  action  In  the  su- 
perior court  of  San  Francisco  for  an  allowance 
for  fees  and  costs,  whereupon  Stateler  moved 
in  the  circuit  court  to  punish  petitioner  and  his 
counsel  for  so  doing,  and,  some  days  later, 
moved  for  a  further  order  punishing  petitioner^ 
and  his  counsel,  as  well  as  one  Vander8lice,|J 
'claiming  to  be  president  of  the  bank,  and* 
Thompson,  his  counsel,  for  being  concerned  in 
suing  out  each  of  the  writs  of  error  in  osaes 
now  numbered  673  and  674  on  the  docket  of 
this  court  Rules  to  show  cause  were  entered. 
As  to  the  matter  of  the  motion  in  the  state 
court  for  an  allowance,  it  appeared  that  peti- 
tioner had  withdrawn  his  application,  and  the 
circuit  court  adjudged  the  punishment  of  costs 
only,  as  it  held  the  violation  of  its  order  had 
been  merely  technical. 

As  to  the  other  rule  to  show  cause,  the  court 
on  the  19th  of  November,  1896,  entered  an  or- 
der which,  after  discharging  Yanderslice  and 
Thompson,  thus  continued: 

"(3)  That  at  the  time  of  applying  for  a  writ 
of  error  to  the  supreme  court  of  the  United 
States,  in  the  name  of  the  defendant  bank,  to 
review  the  action  of  the  supreme  court  of  the 
state  of  California  in  reversing  the  Judgment 
recovered  by  John  Ghetwood,  Jr.,  In  the  supe- 
rior court  of  the  city  and  county  of  San  Fran* 
Cisco,  jBtate  of  California,  against  Richard  P. 
Thomas,  in  the  action  of  John  Chetwocd,  Jr., 
PlaintiflT ,  y.  The  California  National  Bank  of 
San  Francisco  et  al..  Defendants,  the  said  E. 
O.  Knapp  was  ignorant  of  the  fact  that  an  in- 
junction had  Issued  out  of  this  court  in  this 
case  on  the  24th  day  of  Februaiy,  1896,  en- 
Joining  the  defendants  herein  and  thehr  attor- 
neys from  using  the  name  of  the  bank  in  any 
of  the  litigation  referred  to  in  the  amended 
bill  in  this  action,  and  that  by  reason  thereof 
the  said  B.  O.  Knapp  is  not  guilty  of  any 
contempt  of  this  court  in  applying  for  said 
writ  of  error,  and  that  said  order  to  show 
cause,  as  regards  the  action  of  the  said  E.  G. 
Knapp  in  applying  for  said  writ  of  error.  Is 
hereby  discharged  as  to  the  said  E.  G.  Knapp. 

'*(4)  That  at  the  time  of  applying  for  a  writ 
of  error  to  the  supreme  court  of  the  United 
States,  in  the  name  of  the  defendant  bank  and 
John  Ghetwood,  Jr.,  the  defendants  here,  to 
review  the  action  of  the  supreme  conrt  of 
the  state  of  California  upon  the  appeal  taken 
by  the  complainant  here  from  an  order  of  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  in  the  action  of 
John  Ghetwood,  Jr.,  Plaintiff,  v.  The  Califor- 
nia National  Bank  of  San  Francisco  et  aL,  De-^, 
fendants,  made  by  said  superior  court  on  the|^ 
8th  day*of  July,  1895,  refusing  to  turn  over« 
to  the  complainant  here,  as  the  agent  of  the 
bank,  a  certain  fund  of  mon^  on  de];)oslt  in 
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said  superior  conrt  to  the  credit  of  said  action, 
and  which  said  fund  then  belonged  and  now 
belongs  to  said  bank,  and  which  said  fund  the 
complainaut  liere,  as  the  agent  of  said  bank, 
was  tht»u  entitled  and  is  now  entitled  to  re- 
ceive and  liave  in  his  custody,  to  the  end  that 
it  may  be  distributed  among  the  shareholders 
of  said  bank,  under  the  advice  and  direction 
of  this  court,  as  provided  by  law.  and  which 
said  writ  of  error  was  applied  for  and  ob- 
tained for  the  purpose  of  raising  in  that  action 
the  question  of  the  validity  of  the  election 
and  qualification  of  the  complainant  as  the 
agent  of  said  defendant  bank,  and  for  the  pur- 
pose of  preventing  said  fund  from  coming  into 
the  hands  of  the  complainant,  as  agent  of  said 
bank,  so  that  It  might  be  used  by  the  said 
defendant,  John  Chetwood,  Jr.,  for  attorneys' 
fees  and  costs  incurred  by  him  in  the  litiga- 
tion referred  to  in  the  amended  bill  herein, 
and  in  prosecuting  the  writ  of  error  referred 
to  in  paragraph  3  hereof,  the  said  E.  G.  Knapp 
well  knew  that  an  injunction  had  duly  issued 
out  of  this  court  In  this  action  on  the  24th 
day  of  February,  1896,  enjoining  the  defend- 
ants herein  and  their  attom^s  firom  any  fur- 
ther litigation  in  and  about  said  fund  outside 
the  supreme  court  of  the  state  of  California, 
and  from  using  the  name  of  the  bank  in  any 
further  litigation  in  and  about  said  fund,  or 
the  matters  referred  to  in  the  amended  bill 
herein,  and  well  knew  that  it  had  been  ad- 
judged by  this  conrt  in  this  action  that  this 
court  had  the  sole  and  exclusive  Jurisdiction 
over  the  matter  of  winding  up  said  defendant 
national  bank,  and  had  the  sole  and  exclusive 
Jurisdiction  over  the  question  as  to  whether  or 
not  said  complainant  was  the  duly  elected  and 
qualified  agent  of  said  bank,  and  that  in  ap- 
plying for  said  last-named  writ  of  error  the 
said  B.  6.  Knapp  has  been  guilty  of  a  con- 
tempt of  this  court 

*'(5)  That  the  applications  for  both  of  the 
writs  of  error  hereinbefore  referred  to  were 
made  by  the  said  E.  G.  Knapp,  claiming  to  be 
eecounsel  for  said  bank;  that  the  said  E.  G. 
IS  Knapp  did  not  then  represent,  and  never  has 
*at  any  of  the  times*  herein  referred  to  repre- 
sented, said  bank  as  its  attorney,  and  did  not 
then,  and  never  has  at  any  of  the  times  herein 
referred  to,  represented  said  bank  as  its  attor- 
ney, and  did  not  then  and  never  has  had  au- 
thority to  make  either  of  said  applications  in 
its  name,  and  that  both  of  said  applications 
were  made  by  the  said  E.  G.  Knapp  at  the 
iofitnnce  and  request  and  with  the  full  knowl- 
edge and  approval,  of  the  defendant  John 
Clietwood,  Jr.,  and  that  In  making  both  of 
said  applicfltlous  the  said  defendant  John 
Chetwood,  Jr.,  has  been  guilty  of  a  contempt 
of  this  court. 

"(6)  It  is  further  ordered  and  adjudged  that 
the  defendant  John  Chetwood,  Jr.,  and  said  E. 
G.  Knapp  pay  the  costs  of  this  proceeding, 
and  that  in  prosecuting  the  writ  of  error  re- 
ferred to  in  paragraph  3  hereof,  and  which 
said  writ  of  error  was  obtained  in  the  name 
of  the  defendant  bank,  they  altogether  refrain 


from  further  using  the  name  of  lald  tnak; 
and  they  are  hereby  forbidden  to  use  the  name 
of  said  bank.  In  any  way,  manner,  or  form*  Id 
the  further  prosecution  of  said  writ  of  error. 

**(T)  It  is  further  ordered  and  adjudged 
that  the  defendants  herein,  and  E.G.  Knapp, 
the  attorney  for  said  defendants,  dismiss  In 
the  supreme  court  of  the  United  States  the 
writ  of  error  referred  to  in  paragraph  4  here- 
of, obtained  from  the  chief  Justice  of  the 
state  of  California,  to  review  the  action  of 
the  supreme  court  of  the  state  of  California 
on  the  appeal  of  Thomas  K.  Stat^er,  com- 
plainant herein,  from  the  (Hrder  made  on  the 
8th  day  of  July,  1895,  by  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
state  of  California,  in  the  action  entitled 
•John  Chetwood,  Jr.,  Plaintiff,  t.  The  Cali- 
fornia National  Bank  of  San  Francisco  et 
aL,  Defendants,'  and  which  said  writ  of  er- 
ror was  made  returnable  before  the  supreme 
court  of  the  United  States  on  the  15th  day  of 
December,  1896,  and  which  said  pn>oeeding 
in  said  supreme  court  of  the  United  States  is 
entitled  The  California  National  Bank  of 
San  Francisco  and  John  Chetwood,  Jr.,  Rep- 
resentative Stockholder  Thereof,  Plalntlfts 
in  Error,  t.  T.  K.  Stateler  (Agent),  S.  P. 
Young  (lleceiver),  Robert  A.  Wilson,  Rich- 
ard R.  Thompson,  and  Richard  P.  Thomas, 
Defendants  in  Ehror*;  that  said  writ  of  error 
be  dismissed  free  of  all  cost  to  said  com-^ 
plalnant;  and  that  the  defendants  herelnn 
have  and  produce*evidence  of  the  dismissal* 
thereof  before  this  court  within  twenty  (20) 
days  from  the  date  hereof." 

It  i^peared  that  Chetwood  had  commen- 
ced suit  in  the  circuit  court  directly  attack- 
ing the  validity  of  Stateler's  election,  and 
also  that  it  was  claimed  that  the  bank  had 
regularly  maintained  a  board  of  directors, 
and  that  officers  had  been  elected,  pending 
the  receivership  and  the  subsequent  agency. 

The  petition  alleged  that  petitioner  and 
Knapp  were  authorized  to  appear  on  behalf 
of  the  bank,  and  that  they  had  been  employ- 
ed by  the  president  and  the  vice  president 
of  the  bank  and  certain  other  shareholders 
to  appear  on  behalf  of  the  bank  and  pros- 
ecute the  writs  of  error,  and  had  given  se- 
curity that  they  would  so  prosecute  said 
writs  and  make  their  pleas  good;  and  at- 
tached to  the  petition  was  the  affidavit  of 
Vandersllce,  in  the  superior  court  of  San 
Francisco,  subscribed  and  sworn  to  (icto- 
ber  24th,  to  the  effect  that  he  was  the  presi- 
dent of  the  California  National  Bank  of  San 
FraDclsco,  and  that  '*sald  corporation  has, 
thron$;h  him  and  the  authority  given  him 
by  the  board  of  directors,  retained  and  em^ 
ployed  E.  G.  Knapp,  an  attorney  and  coun- 
selor at  law,  as  attorney  to  represent  It  in  this 
coiu't  and  in  the  supreme  court  of  this  state 
and  of  the  United  states,  if  necessary." 

The  record  contains  very  many  matters 
not  above  set  forth,  but  the  foregoing  are 
deemed  sufficient,  so  far  as  the  questions 
determined  by  the  court  are  concerned. 
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Section  5234  of  tbe  Revised  Statutes  pio- 
rides  that  on  refusal  of  any  national  bank 
to  pay  its  drcnlatlng  notee»  and  its  conse- 
quent default,  "the  comptroller  of  the  cur- 
rency may  forthwith  appoint  a  receiver, 
and  require  of  him  such  bond  and  security 
as  he  deems  proper.  Such  receiver,  under 
the  direction  of  the  comptroller,  shall  take 
possession  of  the  boolcs,  records,  and  assets 
of  every  description  of  such  association,  col- 
lect all  debts,  dues,  and  claims  belonging  to 
it,  and  upon  the  order  of  a  court  of  record, 
of  competent  jurisdiction,  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and,  on  a 
^  like  order,  may  sell  all  the  real  and  personal 
iQ  property  of  suc)i  association,  on  such  terms 
•  as  the  court  shall  direct,  and  may,*  if  nec- 
essary to  pay  the  debts  of  such  association, 
enforce  the  individual'liability  of  stockhold- 
ers. Such  receiver  shall  pay  over  all  mon- 
eys so  made  to  the  treasury  of  the  United 
States,  subject  to  the  order  of  the  comptrol- 
ler, and  also  make  report  to  the  comptroller 
of  all  his  acts  and  proceedings.'' 

By  the  act  of  June  30,  1876  (19  Stat  63, 
c.  156),  the  authority  of  the  comptroller  to 
appoint  a  receiver  was  given,  under  the  cir- 
cumstances enumerated,  and,  among  them, 
whenever  the  comptroller  became  satisfied, 
on  examination  of  its  affairs,  that  the  bank 
was  insolvent 

The  substitution  of  an  agent  for  tbe  re- 
ceiver is  provided  for  by  the  act  of  June  80, 
1876,  as  amended  by  the  act  of  August  3, 
1892  (27  Stat  345,  c.  860).  When  the  comp- 
troller has  paid  the  debts  of  the  particular 
bank,  not  including  shareholders  who  are 
creditors  of  such  association,  and  all  ex- 
penses, and  the  redemption  of  the  bank's 
circulating  notes  shall  have  been  provided 
for  as  prescribed,  the  comptroller  calls  a 
meeting  of  the  shareholders,  at  which  they 
determine  by  a  majority  vote  whether  the 
receiver  shall  be  continued  to  wind  up  the 
affairs  of  the  bank,  or  an  agent  shall  be  ap- 
pointed for  that  purpose.  "In  case  the  said 
meeting  shall  by  a  vote  of  a  majority  of  the 
stock  in  value  and  number  of  shares  deter- 
mine that  an  agent  shall  be  elected,  the  said 
meeting  shall  thereupon  proceed  to  elect  an 
agent  voting  by  ballot.  In  person  or  by 
proxy,  each  share  of  stock  entitling  the 
holder  to  one  vote,  and  the  person  who  shall 
receive  votes  representing  at  least  a  major- 
ity of  stock  in  value  and  number  shall  be 
declared  the  agent  for  the  purposes  herein- 
after provided,  and  whenever  any  of  the 
shareholders  of  the  association  shall,  after 
the  election  of  such  agent,  have  executed 
and  filed  a  bond  to  the  satisfaction  of  the 
comptroller  of  the  currency,  conditioned  for 
the  payment  and  discharge  in  full  of  each 
and  every  claim  that  may  thereafter  be  prov- 
ed and  allowed  by  and  before  a  competent 
court,  and  for  the  faithful  performance  of 
all  and  singular  the  duties  of  such  trust 
the  comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all 


the  undivided  or  uncollected  or  other  aaseti^ 
of  such  association  then  remaining  In  the^j 
hands  or  subject  to  the  order  and^control  of* 
said  comptroller  and  said  receiver,  or  either 
of  them;  and  for  this  purpose  said  comp- 
troller and  said  receiver  are  hereby  several- 
ly empowered  and  directed  to  execute  any 
deed,  assignment,  transfer,  or  other  instru- 
ment in  writing  that  may  be  necessary  and 
proper,  and  upon  the  execution  and  delivery 
of  such  instrument  to  the  said  agent  the 
said  comptroller  and  the  said  receiver  shall 
by  virtue  of  this  act  be  discharged  from  any 
and  all  liabilities  to  such  association,  and 
to  each  and  all  the  creditors  and  sharehold- 
ers thereof.  Upon  receiving  such  deed,  as- 
signment, transfer,  or  other  instrument,  the 
person  elected  such  agent  shall  hold,  control 
and  dispose  of  the  assets  and  property  of 
such  association  which  he  may  receive  an* 
der  the  terms  hereof,  for  the  benefit  of  the 
shareholders  of  such  association,  and  he 
may  In  his  own  name,  or  in  the  name  of 
such  association,  sue  and  be  sued,  and  do  all 
other  lawful  acts  and  things  necessary  to 
finally  settle  and  distribute  the  assets  and 
property  in  his  hands,  and  may  sell,  com- 
promise, or  compound  the  debts  due  to  such 
association,  with  the  consent  and  approval 
of  the  circuit  or  district  court  of  the  United 
States  for  the  district  where  the  business 
of  such  association  was  carried  on,  and  shall 
at  the  conclusion  of  his  trust  render  to  such 
district  or  circuit  court  a  full  account  of  all 
his  proceedings,  receipts,  and  expenditures  as 
such  agent  which  court  shall,  upon  due  notice, 
settle  and  adjust  such  accounts  and  discharge 
said  agent  and  the  sureties  upon  said  bond." 

A.  B.  Browne,  for  petitioner.  Robert  Brmt 
Mitchell,  for  respondent 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  deliver- 
ed the  opinion  of  the  court 

The  writs  of  error  removed  the  original 
suit,  in  both  its  branches,  to  this  court  and 
whether  or  not  jurisdiction  may  be  enter- 
tained of  both  or  either  of  them  it  is  for  this 
court  to  determine  when  the  question  proper- 
ly arises.  a 
*  And  so,  if  there  be  controversy  in  respect* 
of  the  form  of  the  writs,  parties,  citation, 
and  service,  or  otherwise,  these  are  matters 
for  the  disposition  of  this  court  without  in- 
terference from  any  other. 

We  find  it  impossible  to  accept  any  ground 
suggested  for  the  assumption  by  the  circuit 
court  of  jurisdiction  to  compel  Chetwood  to 
desist  from  using  the  name  of  the  bank  on 
the  writ  of  error  In  the  case  against  Thom- 
as, and  to  dismiss  absolutely  the  writ  of  er- 
ror in  the  case  involving  Stateler's  effort  to 
obtain  control  of  the  funds. 

It  is  true,  as  stated  In  Re  Tyler,  149  U.  & 
164,  181,  13  Sup.  Ct.  785,  that  "no  rule  Is  bet- 
ter settled  than  that,  when  a  court  has  ap- 
pointed a  receiver,  his  possession  is  the  pos- 
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desslon  of  the  conrt,  for  the  benefit  of  the 
parties  to  the  auit  and  all  concerned,  and 
cannot  be  distnrbed  wlthont  the  leave  of  the 
court,  and  that  If  any  person,  without  leave, 
Intentionally  Interferes  with  such  possession, 
he  necessarily  commits  a  contempt  of  court, 
and  is  liable  to  punishment  therefor."  But 
we  do  not  regard  these  proceedings  as  fall- 
ing within  that  rule. 

As  neither  the  bank's  officers  or  directors, 
nor  the  receiver,  nor  the  comptroller,  would, 
on  demand,  bring  suit,  Chetwood's  suit,  on 
behalf  of  himself  and  other  stockholders  of 
the  California  National  Bank  of  San  Fran- 
cisco, to  recover  judgment  in  the  bank's  fa- 
vor for  the  alleged  wrongful  acts  of  the 
managing  agents  of  the  corporation,  must  be 
assumed,  on  this  record,  to  have  been  proper- 
ly instituted;  and  it  is  not  contended  that 
this  was  ever  challenged  by  the  receiver,  or 
by  Stateler,  claiming  as  his  successor.  The 
receiver  was  made  a  party  defendant  there- 
to, but  took  no  steps  to  remove  the  cause  to 
the  federal  court,  and  as  is  averred,  assumed 
an  attitude  of  hostility  to  the  prosecution  of 
the  suit,  and  did  nothing  to  aid  in  securing 
judgment  against  the  officers  of  the  bank 
whose  alleged  breach  of  trust  and  liability 
therefor  was  the  sole  foundation  for  the  ac- 
tion. Nor  is  it  questioned  that  the  suit  was 
rightly  brought  in  the  state  court.  Whitte- 
more  v.  Bank,  1^4  U.  S.  52T,  10  Sup.  Ct  592. 
»  The  receiver  was  appointed  by  the  comp- 
!f  troller  of  the  currency  January  14,  1889,  and 
•  Chetwood  commenced  hls^sult  July  19,  1890. 
The  receiver  was  not  the  officer  of  any  court, 
but  the  agent  and  officer  of  the  United  States, 
as  ruled  by  Mr.  Justice  Gray,  on  circuit,  in 
Price  V,  Abbott,  17  Fed.  506,  and  by  Mr.  Jus- 
tice Jackson,  then  circuit  judge,  in  Arm- 
strong V.  Trautman,  36  Fed.  276.  And  see 
Porter  v.  Sabin,  149  U.  S.  473,  479,  13  Sup. 
Ct.  1008;  Piatt  v.  Beach,  2  Ben.  303.  Fed. 
Cas.  No.  11,215;  Frelinghuysen  v.  Baldwin, 
12  Fed.  395;  Armstrong  v.  Ettlesohn,  36  Fed. 
209. 

It  has  been  so  often  decided  that  the  au- 
thority vested  in  the  comptroller  to  appoint 
a  receiver  of  a  defaulting  or  insolvent  na- 
tional bank,  or  to  call  for  a  ratable  assess- 
ment upon  its  stockholders,  is  not  open  to 
objection  because  vesting  that  officer  with 
judicial  power  in  violation  of  the  constitu- 
tion, that  we  have  recently  declined  to  re- 
examine that  question.  Bushnell  v.  Leland, 
IW  U.  S.  684,  17  Sup.  Ct.  209. 

The  receiver  acts  under  the  control  of  the 
comptroller  of  the  currency,  and  the  moneys 
collected  by  him  are  paid  over  to  the  comp- 
troller, who  disburses  them  to  the  creditors 
of  the  insolvent  bank.  Under  section  5234 
of  the  Revised  Statutes,  when  the  receiver 
deems  it  desirable  to  sell  or  compound  bad 
or  doubtful  debts,  or  to  sell  the  real  and 
personal  property  of  the  bank,  it  devolves 
upon  him  to  procure  **the  order  of  a  court  of 
record  of  competent  jurisdiction,"  but  the 
funds  arising  therefrom  are  disbursed  by  the 


comptroller,  as  In  the  Instance  of  other  col- 
lections. 

The  circuit  court  did  not  have  the  assets 
or  property  of  this  bank  in  its  possession  on 
July  19,  1890,  nor  was  the  leave  of  that  court 
necessary  in  order  that  the  receiver  might 
be  made  a  party  defendant  to  the  action  in- 
stituted by  Chetwood  on  that  day. 

In  the  bill  filed  by  Stateler  in  the  chrcult 
court,  January  4,  1896,  to  enjoin  Chetwood 
and  the  bank,  the  averment  is  made  that  on 
February  21, 1889,  the  receiver  filed  an  appli- 
cation in  the  circuit  court  entitied  "In  re 
Application  of  Receiver  of  the  California 
National  Bank  for  the  Sale  of  Personal  Prop- 
erty"; and  the  bill  asserts,  as  a  conclusion 
of  law,  that  thereby  "the  said  receiver  sub- 
mitted himself  and  the  affairs  of  said  bank-^ 
ing  association  to  the  jurisdiction  of  thlsjo 
honorable  court"  *  The  application  thus  re-» 
ferred  to  is  not  made  part  of  the  return  to 
the  rule,  but  from  the  averments  of  the  bill 
in  regard  to  it,  and  from  the  terms  of  the 
national  banking  law  itself,  we  think  it  plain 
that  no  such  result  followed  its  presentation. 
Our  attention  has  been  called  to  no  case  in 
which  it  has  been  held  that  the  filing  of  such 
petitions  by  national  bank  receivers  in  the 
federal  courts  operates  to  make  the  receiver 
an  officer  of  the  court,  or  to  place  the  assets 
of  the  bank  within  the  control  of  the  court. 
In  the  sense  in  which  control  is  acquired 
where  a  receiver  is  appointed  by  the  court 

As  we  have  said,  Chetwood's  right  to  bring 
the  suit  in  the  state  court  against  the  officers 
of  the  bank  must  be  held  as  not  open  to  dis- 
pute on  this  record,  and  the  bank  was  prop- 
erly made  a  party. 

Whether  the  bank's  name  was  necessarily 
or  rightly  used  in  the  prosecution  of  the 
writs  of  error,  we  are  not  now  called  on  to 
decide. 

The  suit  was  properly  brought  in  the  state 
court,  proceeded  to  judgment,  and  was  car- 
ried to  the  supreme  court  of  California  on 
appeal.  These  courts  undeniably  had  juris- 
diction over  the  suit  and  the  parties.  About 
four  years  after  the  suit  was  commenced, 
Stateler  was  elected  agent  to  succeed  the  re- 
ceiver, and  the  usual  assignment  by  the 
comptroller  and  receiver,  to  him  as  such,  was 
executed.  The  legality  of  Stateler*s  election, 
though  controverted,  must  be  conceded  for 
the  purposes  of  this  application.  But  did 
the  substitution  of  an  agent  for  the  receiver 
oust  the  jurisdiction  of  the  state  court?  Cer- 
tainly not  He  was  no  more  an  officer  of 
the  circuit  couit  in  the  first  Instance  than 
the  receiver  was.  The  agent  proceeds  in  the 
settlement  with  like  authority  to  that  con- 
ferred upon  the  receiver,  although  at  the 
conclusion  of  his  duty  he  is  required  to  ren- 
der to  the  circuit  or  dlsti'ict  court  of  the  Unit- 
ed States  for  the  district  where  the  business 
of  the  bank  is  carried  on  *'a  full  account  of 
all  his  proceedings,  receipts,  and  expendi- 
tures as  such  agent,  which  court  shall,  upon 
due  notice,  settle  and  adjust  such  accojnti 
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and  discharge  said  agent  and  tbe  sureties 
upon  said  bond" ;   and  thus  he  and  his  bonds- 

S  nien  are  protected  by  the  final  order  of  the 

?  federal  •court  ui:on  the  performance  of  the 
condllious  imposed.  But  there  is  nothing  in 
the  language  of  the  statute  from  which  it 
can  be  inferred  that  it  was  the  Intention  that 
the  Jurisdiction  of  state  couils  of  competent 
and  concun*ent  jurisdiction,  tlrst  obtjxined, 
should  be  Interfered  with  by  restraining  or- 
ders Issued  by  federal  courts  on  the  applica- 
tion of  such  an  agent.  The  agent  may  In- 
deed Intervene  in  a  case  in  the  state  court, 
and  receive  the  fruits  of  the  litigation  to  be 
administered  subject  to  the  final  approval  of 
the  federal  court;  and  accordingly  Stateler, 
as  agent,  submitted  himself  to  the  Jurisdic- 
tion of  the  state  courts,  and  applied  for  an 
order  turning  over  to  him  the  fund,  so  far 
as  realized.  Nevertheless  the  agent  must 
abide  the  result,  and  cannot  control  It 
through  the  Interposition  of  another  inde- 
pendent and  concurrent  Jurisdiction. 

The  doctrine  is  firmly  established  that 
where  the  Jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in  It, 
have  once  attached,  that  right  cannot  be  ar- 
rested or  taken  away  by  proceedings  in  an- 
other court,  and  that,  where  property  is  ac- 
tually in  the  possession  of  one  court  of  com- 
petent Jurisdiction,  such  possession  cannot 
be  disturbed  by  process  out  of  another  court 
of  concurrent  Jurisdiction.  Moran  v.  Stur- 
ges,  154  U.  S.  256,  14  Sup.  Gt  1019,  and  cases 
cited.  And  by  section  720  of  the  Revised 
Statutes  the  granting  of  injunctions  to  stay 
proceedings  in  any  court  of  a  state  is  pro- 
hibited in  express  terms.  It  it  unnecessary 
here  to  point  out  such  exceptions  or  limita- 
tions as  may  exist. 

Obviously  the  circuit  court  could  not  re- 
strain the  prosecution  of  this  suit  in  the  state 
courts,  and  we  are  equally  clear  that,  if  fed- 
eral questions  arose,  the  circuit  court  could 
not  prevent  this  court,  or  a  justice  thereof, 
or  the  presiding  Judge  of  the  state  court, 
from  granting  writs  of  error,  by  restraining 
the  parties  from  applying  therefor;  nor  could 
it  properly  direct  their  dismissal,  having 
been  granted.  Cases  transferred  to  this 
court  must  be  dealt  with  by  this  court  Of 
course,  it  is  quite  possible  that  the  litigation 
had  gone  far  enough  after  the  state  supreme 
court  had  passed  upon  It,  but  parties  cannot 
be  deprived  of  the  right  to  prolong  it,  if  the 
right  exists,  in  this  manner  and  under  such 

g  circumstances. 

y  •  Considered  apart  from  the  construction  pla- 
ced upon  it  by  the  circuit  court,  we  should 
say  that  the  injunction  order  of  February 
24,  1896,  was  not  intended  to  restrain  either 
Ghetwood  or  the  bank,  or  both,  from  prose- 
cuting the  writs  of  error  from  this  court. 
The  concluding  words  of  the  order  are,  "but 
the  defendants  are  not  hereby  enjoined  from 
prosecuting  or  defending  to  final  determina- 
tion any  actions  in  this  matter  now  pending 
in  the  supreme  court  of  the  state  of  Califor- 


nia or  in  this  court**  According  to  the  prac- 
tice in  this  court,  a  writ  of  error  has  been 
treated  rather  as  a  continuation  of  the  orig- 
inal litigation  than  the  commencement  of  a 
new  action.  Nations  v.  Johnson,  24  How. 
195,  205;  Cohens  v.  Virginia,  6  Wheat  410. 
But,  in  any  view,  we  should  not  have 
thought  that  writs  of  error  were  Included 
within  the  scope  of  the  order,  or  that  the  cir- 
cuit court  designed  to  Interfere  in  such  a 
way  with  the  prosecution  of  the  principal 
controversy  as  to  arbitrarily  stop  the  case  on 
the  Judgment  of  the  supreme  court  of  the 
state,  if  it  proved  adverse  to  the  bank  and 
its  interested  stockholders,  and  leave  them, 
if  such  order  were  lawful,  wholly  without 
further  remedy.  If  such  they  had,  or  to  pre- 
clude one  of  the  parties  from  attempting  to 
obtain  a  review  of  the  judgment  in  the  mat- 
ter of  the  rights  of  Stateler,  however  that 
might  be  determined  in  the  state  supreme 
court,  whose  decisions  on  both  appeals  were 
rendered  after  the  entry  of  the  restraining 
order. 

The  circuit  court,  however,  has  otherwise 
consti'ued  the  order,  and  has  adjudged  peti- 
tioner and  his  counsel  guilty  of  contempt  in 
its  violation,  as  thus  construed.  And  it  has 
directed  petitioner  to  dismiss  one  of  the 
writs  of  error,  and  to  desist  from  using  the 
name  of  the  bank  in  the  other,  in  advance  of 
what  we  may  determine  as  to  either  of  these 
matters  when  coming  on  to  be  disposed  of. 

As,  in  our  opinion,  the  circuit  court  ex- 
ceeded ItB  Jurisdiction  in  thus  proceeding,  we 
are  constrained  to  make  the  rule  absolute. 

By  section  14  of  the  Judiciary  act  of  Sep- 
tember 24, 1789  (1  Stat  81,  c.  20),  carried  for- 
ward as  section  716  of  the  Revised  Statutes,, 
this  court  and  the  circuit  and  district  coortsl^ 
♦of  the  United  States  were  empowered  by» 
congress  *'to  Issue  all  writs,  not  specifically 
provided  for  by  statute,  which  may  be  agree- 
able to  the  usages  and  principles  of  law"; 
and,  under  this  provision,  we  can  undoubt- 
edly issue  writs  of  certiorari  in  all  proper 
cases.  American  Const  Co.  v.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.,  148  U.  S.  372,  380, 13  Sup. 
Ct.  758.  And  although,  as  observed  in  that 
case,  this  writ  has  not  been  issued  as  freely 
by  this  court  as  by  the  court  of  queen's 
bench  in  Bngland,  and  prior  to  the  act  of 
March  3,  1891  (2G  Stat.  826,  c.  517),  had  been 
ordinarily  used  as  an  auxiliary  process  mere- 
ly, yet  whenever  the  circumstances  impera- 
tively demand  that  form  of  interposition  the 
writ  may  be  allowed  as  at  common  law,  to 
correct  excesses  of  Jurisdiction,  and  in  fur- 
therance of  Justice.  Tidd,  Prac.  ♦398;  Bac 
Abr.  tit  "Certiorari." 

Judgments  in  proceedings  in  contempt  are 
not  reviewable  here  on  appeal  or  error 
(Hayes  v.  Fischer,  102  U.  S.  121;  In  re  Debs, 
158  U.  S.  573,  15  Sup.  Ot.  900;  Id.,  159  U.  C. 
251,  15  Sup.  Ct  1039),  but  may  be  reached  by 
certiorari  in  the  absence  of  any  other  ade- 
quate remedy.  Jp 

The  writ  of  certiorari  will  be  allowedjw 
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bring  up  the  t^toM  so  that  the  order  ad- 
judging Chetwood  and  his  counsel  In  con- 
tempt for  being  concerned  In  suing  out  the 
writs  of  error,  and  directing  them,  or  either 
of  them,  to  refrain  from  prosecuting  the  one 
writ  In  the  name  of  the  bank,  and  to  dismiss 
the  other,  may  be  revised  and  annulled.  We 
presume,  after  what  we  have  said.  It  will  not 
be  necessaiy  for  the  writ  to  issue. 
Rule  absolute.    Certiorari  allowed. 


a65  U    S.  823) 

GRAVES  V.  UNITED  STATES. 

(February  15,  1897.) 

No.  31. 

V101AT10N8  OF  National  Bank  Laws— Falsb  Rb- 

PORTS— OVEKDRAPTS— INSTRCCT10?»8  TO  JURT. 

When  an  officer  of  a  national  bank,  indict- 
«1  under  Rev.  St  §  5209,  for  making  false 
^ntries^  In  a  report  of  the  condition  of  such 
bank,  m  respect  to  amounts  of  overdrafts  and 
of  loans  and  discounts,  has  testified  that  cer- 
tain overdrafts,  in  respect  to  which  the  deposi- 
tors had  consulted  the  bank  officers,  and  obtain- 
ed permission  to  overdraw,  were  treated  by 
the  officers  and  directors  of  the  bank  as  tem- 

Krary  loans,  and  were  reported  by  him  among 
ins,  and  not  among  overdrafts,  in  the  belief 
that  they  might  properly  be  so  reported,  it  is 
error  to  charge  the  jury  that  the  defendant  was 
required  by  law  to  place  under  the  heading 
••Overdrafte,"  in  the  report,  all  sums  drawn 
out  by  depositors  in  excess  of  their  deposits, 
and  that  the  transfer  of  any  such  sums  to  the 
heading  "Loans  and  Discounts"  was  the  mak- 
ing of  a  false  entry;  since  such  charge  takes 
from  the  jury  the  right  to  consider,  upon  the 
question  of  intent,  the  explanation  given  by  the 
defendant,  while,  if  they  believed  such  ex- 
planation, and  that  the  defendant  acted  in  good 
faith,  the  entries  were  not  false,  within  the 
meaning  of  the  statute.  Mr.  Justice  Harlan 
dissenting. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

O.  C.  CJole,  for  plaintiff  In  error.  Asst  Atty. 
Gen.  Whitney,  for  the  United  States. 

Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court 

The  plaintiff  in  error  wa«  convicted  in  the 
United  States  district  court  for  the  Northern 
district  of  Iowa,  under  section  5209  of  the  Re- 
vised Statutes,  of  making  false  entries  in  cer- 
tain reports  in  regard  to  the  condition  of  the 
Commercial  National  Bank  of  Dubuque,  of 
which  he  was  president. 

The  Indictment  contained  16  counts,  all  but 
6  of  which  were  taken  from  the  Jury,  the  re- 
maining counts  being  the  fourth,  fifth,  sev- 
enth, eighth,  ninth,  and  tenth. 

The  fourth  and  seventh  counts  relate  to  the 
making  of  alleged  false  entries  In  the  returns 
made,  respectively,  on  the  5th  days  of  August 
and  October,  1887.  Those  counts  (each  relat- 
ing to  one  of  the  two  returns)  charged  that 
the  plaintiff  In  error  falsely  understated  the 
amount  of  overdrafts  paid  by  the  bank,  and 

^remaining  unpaid  to  It  on  the  date  mentioned 

JJiB  the  count 

•  •The  ninth  and  tenth  counts  relate  to  the 


same  reports,  and  each  coiimt  efaargiis  that  the 
plaintiff  in  emMr  falsely  oyerstated  the  amount 
of  loans  and  discounts  which  the  bank  had 
made,  and  which  stood  on  Its  books  at  the 
date  mentioned;  the  claim  In  fact  behig  that 
as  to  the  sum  of  about  $20,000  contained  in 
the  Item  of  "Loans  and  Discounts,"  the  return 
was  a  false  statement 

The  point  in  dispute  is  in  regard  to  which 
heading  of  the  returns  the  items  amounting 
to  about  $20,000  should  have  been  placed  un- 
der,—whether  they  should  have  been  treated 
as  overdrafts,  or  as  loose  and  discounts. 

The  proof  regardhig  these  four  counts  showe 
that  there  are.  In  substance,  two  charges  of 
making  false  entries  under  the  two  heads  of 
''Overdrafts"  and  "Loans  and  Discounts"  in 
the  returns  dated,  respectively,  August  and 
October,  1887. 

The  fifth  and  eighth  counts  rekite  to  th0 
making  of  entries  alleged  to  have  been  false 
In  the  returns  for  the  same  two  quarters,  and 
relating  to  the  liabilitiee  of  the  dhrectors,  It  be- 
ing therein  charged  that  those  liabilities  were 
stated  in  each  report  at  a  sum  much  less  than 
the  actual  fact  required  It 

The  plaintiff  in  error,  having  been  duly  ar- 
raigned upon  the  taidictment,  pleaded  not 
guilty,  and  was  placed  on  trial  at  a  term  of 
the  district  court  for  the  Northern  district  of 
Iowa,  Eastern  division,  held  hi  December, 
1892,  and  was  convicted  upon  the  counts 
above  mentioned. 

In  the  course  of  the  trial,  and  for  the  pur- 
pose of  proving  the  guilt  of  the  accused  under 
the  fourth  count  the  government  gave  evi- 
dence that  from  the  books  of  the  bank  there 
appeared,  under  the  head  of  "Loans  and  Dis- 
counts," on  August  1,  1887,  the  sum  of  $490,- 
133.78;  that  the  plaintiff  in  error  was  the 
president  of  the  bank,  and,  as  such,  signed  the 
quarterly  report  to  the  comptroller  of  the  cur- 
rency as  to  the  condition  of  the  bank  at  the 
time  last  named;  that  under  the  head  of 
"Loans  and  Discounts"  he  placed  in  the  report 
to  the  comptroller  the  sum  of  $551,048.60, 
which,  as  Is  seen.  Is  an  Increase  of  about  $00,- 
000  over  the  amount  as  shown  by  the  bank's 
books  on  that  date.  One  of  the  items  golng^ 
to  make  up  this  Increase  was  the  sum  of  $20,-1 
465,  and  this  sum  was*part  of  a  sum  of  $28,-* 
413.38,  appearing  in  the  bank's  books  to  iMtve 
been  drawn  out  by  certain  depositors  tn  ex- 
cess of  the  amounts  appearing  In  such  ae- 
counts  to  their  credit  In  this  way  it  appear* 
ed  on  the  books  of  the  bank  that  there  were 
overdrafts,  on  the  above  date,  to  the  extent  of 
$23,413.38.  In  the  return  to  the  comptroller 
the  amount  of  overdrafts  was  stated  to  have 
been,  at  the  close  of  business  on  the  1st  of 
August,  1887,  $2,948.38,  when  in  truth,  as  is 
alleged.  It  was  the  sum  above  named,  $23,- 
413.38.  The  amount  taken  from  the  above 
Item  of  overdrafts  was  placed  by  the  plaintiff 
In  error  in  the  same  report  under  the  head 
of  "Loans  and  Discounts,"  thus  increasing 
that  sum  by  that  amount  Other  items  were 
placed  under  that  heading,  so  as  to  wM»ii;e  qp 
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the  dlflTerence  between  the  $400,000  and  the 
$551,000,  SB  above  stated.  The  government 
claims  the  plaintiff  in  error  had  no  right  to 
take  those  items  amounting  to  over  $20,000 
from  the  heading  "Overdrafts,"  and  place 
them  under  that  of  "Loans  and  Discounts," 
and  that  an  Intentional  act  of  that  kind  was 
a  violation  of  the  statute,  if  meant  to  deceive. 
The  pkintlff  in  error  urged  that  he  had  the 
legal  right  to  do  as  he  did,  and,  upon  being 
called  to  the  witness  stand,  he  testified  sub- 
stantially as  follows: 

"Certain  overdrafts  were  classified,  and 
were  put  in  the  reports  as  loans  and  discounts, 
because  the  different  persons  making  such 
overdrafts  had  spoken  to  the  managers  of  the 
banlc,  and  obtained  permission  to  make  the 
same.  Those  overdrafts  which  had  not  been 
arranged  for  were  reported  as  overdrafts. 
Those  that  were  Included  in  loans  and  dis- 
counts were  accounts  that  had  been  arranged 
for,  and  permission  asked  to  overdraw.  In 
other  accounts  treated  as  overdrafts  were 
those  where  the  person  drew  his  check  in  ad- 
vance, without  askUig  permission;  and,  when 
this  was  done,  it  was  treated  as  an  overdraft. 
Where  they  asked  permission  to  overdraw,  and 
such  permission  was  granted,  it  was  classified 
as  a  loan.  The  overdraft  made  upon  permis- 
sion of  the  bank  was  treated  as  a  loan.  The 
reports  severally  contained  the  overdrafts 
treated  as  a  part  of  the  loans  and  discounts, 
9  while  the  others  were  classed  in  the  reports  as 
goverdiafts.  [The  witness  names  the  persons 
•  whose  accounts  were  included  in  the  loans 
and  discounts,  and  each  of  whom  had  permis- 
sion and  had  arranged  for  the  overdraft;  also, 
the  names  and  n mounts  of  those  whose  ac- 
counts were  overdrawn.] 

"All  these  matters  were  brought  before  the 
board  hi  detaiL  Explanations  of  the  permis- 
sion to  overdraw  were  made  to  the  board  at 
their  meetings.  Each  and  all  those  accounts 
included  in  the  loans  and  discounts  had  per- 
mission to  overdraw,  and  had  arranged  there- 
for. A  classified  list  of  overdrafts,  showing 
the  book  loans  and  overdrafts  proper,  were 
laid  before  the  directors  at  each  of  their  meet- 
ings. A  loan  in  the  form  of  an  overdraft  ac- 
count was  classified  as  book  loan,  and  the  oth- 
ers as  overdrafts.  They  were  presented  to  the 
directors  in  two  lists,— one  headed  as  *Book 
Loans,'  and  the  other  as  'Overdrafts';  and 
In  this  way  they  were  presented  to  the  board 
of  directors  at  each  of  their  meetings.  Those 
persons  having  book  loans  were  gitinted  them 
for  different  reasons.  The  book  loans  were 
made  to  parties  who  had  been  to  the  bank, 
and  made  arrangements  to  overdraw.  The 
overdrafts  were  where  checks  were  presented 
and  paid  without  any  arrangement  or  author- 
ity for  the  drawers  to  overdraw  their  accounts. 
Where  an  account  had  been  overdrawn  at  first 
without  permission,  and  parties  thereafter 
made  arrangement  for  its  continiiauce  for  a 
few  days,  it  was  classed  under  the  heading 
'Book  Loans.'" 
Explanations  of  his  action  were  given  in 


regard  to  the  other  items  in  the  report  to  the 
comptroller,  making  up  the  $60,000  increase 
of  loans  and  discounts,  the  sufficiency  of  which 
it  is  not  necessary  here  to  discuss.  It  appears 
from  the  reasons  stated  by  the  plaintiff  in 
error  for  changing  the  amounts  of  loans  and 
discounts  and  overdrafts  that  the  items  mak- 
ing up  the  $20,000  were  regarded  by  him  as 
a  loan  by  the  bank,  and  not  an  overdraft; 
and,  although  it  appeared  from  an  examina- 
tion of  the  individual  accounts  of  depositors 
in  the  bank  that  more  money  had  been 
drawn  by  certain  of  them  than  stood  to  their 
credit  on  the  books  of  the  bank,  yet  he 
thought  this  did  not  necessarily  show  that 
the  excess  of  the  draft  over  the  amount  of 
the  credit  was  an  overdraft;  but  that  where 
the  overdrafts  had  been  arranged  for  by  theeS 
•depositors  with  the  managers  of  the  bank,? 
and  consent  been  given  by  them  that  such 
overdrafts  should  be  made,  and  would  be 
honored  to  the  amount  agreed  upon,  such 
a  transaction  amounted  to  a  loan,  and  not 
an  overdraft  Under  these  circumstances, 
the  court  charged  the  Jury,  among  other 
things,  as  follows: 

"The  further  question  remains  as  to  this 
loans  and  discounts  entry  in  the  report  to  the 
comptroller:  Did  the  defendant  nuike  a  false 
entry  In  such  report  when  he  entered  as 
loans  and  discounts  the  further  sum  of  $20  - 
465,  which  he  has  testified  before  you  is  con!- 
posed  of  part  of  the  overdrafts  that  day 
shown  by  the  books  of  the  bank  to  exist  In 
the  accounts  of  various  depositorg  whose 
names  he  has  given  you?  It  will  be  conven- 
ient to  consider  this  question  In  ccmnectioii 
with  the  further  charge  in  the  Indictment, 
with  reference  to  said  report  of  August  1, 
1887,  that  defendant  made  a  false  entry  In 
said  report  as  to  overdrafts. 

"The  proof  shows  that  the  amount  of  over- 
drafts entered  \n  said  report  was  the  aggre- 
gate of  $2,^8.38,  and  defendant  has  testified 
before  you  that  the  aggregate  overdrafts 
upon  that  day,  as  shown  by  the  books  of  the 
bank,  was  the  sum  of  $23,413.38;  so  that  the 
books  of  the  bank  at  the  close  of  business  on 
August  1,  1887,  show  an  aggregate  of  over- 
drafts in  excess  of  that  entered  in  said  re- 
port of  $20,403.  In  other  words,  while  the 
books  of  the  bank,  in  the  progress  <M(  their 
regular  keeping  from  day  to  day,  showed  the 
accounts  of  its  depositors  to  be  then  over- 
drawn in  the  aggregate  of  $23,413.38,  the 
entry  in  the  report  to  the  comptroller  as  to 
the  condition  of  overdrafts  that  day  was 
$20,4(io  less  than  shown  by  the  books,  and 
the  entry  in  such  report  was  the  sum  of  $2,- 
94S.3& 

"You  will  have  noticed  that  this  difference 
($20,405)  is  the  exact  amount  which  defend- 
ant testifies  he  entered  from  or  took  from  the 
overdraft  account  of  the  books  of  the  bank, 
and  put  into  the  entry  in  the  report  as 
to  loans  and  discounts.  And  the  matter  may 
be  thus  stated:  If  defendant  rightly  did 
this,— that  is,  if,  in  so  doing,  he  made  a  re^ 
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port  to  the  comptroller  of  the  true  condition 
^of  the  bank,— he  did  not  then  make  a  false 
gentry  in  these  particulars.    But  if  the  en- 

•  try  in*  reporting  the  overdraft  that  day  as 
$2,948.38,  instead  of  $23,413.38,  was  not  a 
truthful  entry,  then  it  would  naturally  fol- 
low that  the  entry  in  the  loans  and  discounts 
of  said  $20,405  of  overdrafts  was  also  not 
a  truthful  entry,  for  this  sum  of  $20,4G5  of 
overdrafts  could  not  have  been  truthfully  en- 
tered in  both  overdrafts  and  loans  and  dis- 
counts. In  which  did  a  truthful  entry  of  the 
condition  of  the  bank  require  it  to  be  en- 
tered? 

"Now  there  is  no  dlfiBculty  In  understand- 
ing what  an  overdraft  is.  There  Is  no  con- 
flict in  the  testimony  on  this  point  The 
books  of  the  bank,  as  tostifled  to  by  defend- 
ant and  by  all  the  witnesses,  and  as  them- 
selves in  evidence  before  you,  show  that  an 
overdraft  occurs  whenever  a  depositor  over- 
draws the  amount  of  his  deposit.  I  deposit 
in  a  bank  a  thousand  dollars,  subject  to  be 
checked  out.  I  commence  to  check  it  out, 
and,  whenever  the  amount  of  my  checks 
paid  by  the  bank  exceeds  the  amount  of  the 
funds  I  have  deposited,  an  overdraft  occurs 
In  my  account,  and  such  overdraft  Is  the 
amount  the  bank  has  thus  paid  over  and  be- 
yond the  amount  I  have  deposited. 

**Where,  then,  in  the  report  to  the  comp- 
troller, should  these  overdrafts  appear?  You 
will  find  upon  looking  at  the  report  made  to 
the  comptroller  that  It  contains  a  heading 
called  'Overdrafts.'  This  heading  is  'Over- 
drafts,' plainly  and  simply,  and  without 
more,— 'Overdrafts.'  This  is  the  form  the 
comptroller  has  prescribed,  and  which  it  was 
the  duty  of  the  defendant  to  follow,  and  to 
enter  correctly  and  truthfully  whenever  he 
made  an  entry  in  said  report  with  regard  to 
the  condition  of  the  bank  as  to  overdrafts. 

"Counsel  for  defendant  have  argued  to  you 
that  an  overdraft  Is,  in  fact,  a  loan,  and 
that,  therefore,  the  defendant  was  Justified 
in  including  'Overdrafts*  In  'Loans  and  Dis- 
counts.' But  the  comptroller  demanded  that 
the  bank  should  report  overdrafts  in  one 
place  in  the  report,  as  well  as  loans  In  an- 
other place.  Defendant  assumed  to  report 
overdrafts.  Did  he  make  a  true  entry  there- 
of? No  explanation  on  the  report  advises 
the  comptroller  that  the  entry  as  to  over- 
drafts Is  an  Impartial  or  incomplete  entry  as 
to  overdrafts  actually  existing  at  the  time 
the  report  assumed  to  give  them. 
^  •*rhere  is  no  separate  heading  of  'Over- 
€4  drafts  Arranged  for'  in  the  report." 

•  'The  effect  of  this  charge  was  to  tell  the 
Jury,  In  substance,  that  the  plaintiff  In  error 
was  required  by  the  law  to  place  under  the 
heading  "Overdrafts"  the  full  sum  which  the 
bank  books  showed  had  been  drawn  out  by 
the  depositors  of  the  bank  over  and  above 
the  amounts  which  they  had  severally  de- 
posited therein;  that  a  failure  to  do  this  was 
a  failure  to  comply  with  the  law;  and  that 
a  transfer  of  any  poillon  of  such  excess  from 


the  heading  '^OverdraftB*'  to  the  heading 
"Loans  and  Discounts"  was  the  making  of  a 
false  entry,  and  under  the  general  directionB 
of  the  charge,  if  intentionally  and  willfully 
made,  it  was  a  violation  of  the  statute,  and 
a  crime  on  the  part  of  the  plaintiff  in  error. 
It  took  away  from  the  Jury  the  right  to  even 
consider,  upon  the  question  of  Intent,  the  ex- 
planation given  by  the  plaintiff  In  error  for 
his  changing  the  $20,000  item  from  under  the 
heading  "Oirerdrafts"  to  that  of  "Loans  and 
Discounts." 

If  the  Jury  believed  the  testimony  given 
by  the  plaintiff  In  error  in  regard  to  the  ar^ 
raugements  which  had  been  made  by  certain 
depositors  in  the  bank  with  its  proper  man- 
agers to  give  them  credit  at  the  bank  for  a 
larger  sum  than  appeared  on  the  credit  side 
of  their  accounts,  up  to  a  certain  amount, 
and  for  a  certain  time,  and  if,  under  such 
circumstances,  the  plaintiff  In  error  made  the 
entries  In  good  faith,  and  in  the  belief  of  his 
right  so  to  do,  they  were  not  false  entries, 
within  the  meaning  of  the  statute,  and*  he 
was  not  guilty  of  a  violation  thereof  in  mak- 
ing them.  The  charge  of  the  learned  Judge 
substantially  took  away  this  defense,  and 
held  the  plaintiff  in  error  guilty  if  he  know- 
ingly and  willfully  placed  the  alleged  over- 
drafts under  the  heading  of  "Loans  and  Dis- 
counts," a  fact  about  which  there  was  no  dis- 
pute. Ignoring  thereby  the  right  of  the  plain- 
tiff in  error  to  have  the  Jury  pass  upon  the 
question  whether  they  had  been  arranged 
for  In  good  faith  as  demand  loans.  This  ev- 
idence had  necessarily  a  prejudicial  effect 
upon  the  defendant  with  regard  to  the  other 
counts  (fifth  and  eighth)  of  the  indictment  m 
*  We  think  the  court  erred  In  the  above? 
charge,  and  the  Judgment  must  therefore  be 
reversed  and  the  cause  remanded,  with  in- 
structions to  grant  a  new  triaL 

Mr.  Justice  HARLAN  dissents. 


(166  U.  8.  604) 

UNITED  STATES  v.  McMILLAN  et  aL 

(February  16,  1807.) 

No.  164. 

Clbrkh  of  Territorial  Courts  --  Compbnsatior 
—  Fees  in  Civil  Actions  — In  Natu- 
ralization Procsboinos. 

1.  The  federal  fee  blU  (Rev.  St.  U.  S.  |  828 
et  seq.),  fixing  the  compensation  of  clerks  of  the 
district  courts,  applies  to  cases  In  the  territo- 
rial courts  to  which  the  United  States  is  not 
a  p,nrty}  and  fees  received  by  the  clerk  of  a 
territorial  district  court  from  private  parties 
in  civil  actions,  and  from  the  territory  on  ac- 
count of  territorial  business,  must  be  included 
in  his  returns  and  considered  in  computing  his 
compensation.     37  Pac.  263,  reversed. 

2.  But  such  a  clerk  is  not  l)ound  to  account 
for  moneys  received  by  him  for  services  in 
naturalization  proceedings.  37  Pac  268,  af- 
firmed. 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Utah.      ,^^^  ^y 
This  was  an  action  brought  December  81. 
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In  the  Third  Judicial  district  court  of 
the  territory  of  Utah,  by  the  United  Statea 
against  Henry  G.  McMiUan,  clerk  of  that 
court,  and  the  sureties  on  his  official  bond, 
to  recover  the  amount  of  certain  fees  re- 
ceived by  him  and  not  accounted  for. 

The  complaint  contained  two  counts,  the 
lirst  of  which  alleged  that  "between  Janu- 
ary 8  and  December  31,  1889,  inclusive,  the 
said  Henry  G.  McMillan,  while  clerlt  as 
aforesaid,  and  as  such,  earned,  collected,  and 
received  from  difFerent  sources,  as  the  fees 
and  emoluments  of  his  said  office,  $7,458.70, 
of  which  sum  $988.90  was  earned  and  re- 
ceived in  United  States  business,  $3,776  for 
declarations  of  intention  and  naturalizations, 
and  $2,693.80  from  private  persons  in  civil 
litigation,  and  from  the  territory  of  Utah,  on 
account  of  territorial  business";  that  he  was 
entitled  to  retain,  of  the  moneys  aforesaid, 
the  sum  of  $1,984.98  as  his  personal  compen- 
j^satlon,  and  the  further  sum  of  $1,744.05  as 
g  the  reasonable  and  necessary  expenses  of  his 
»  otHce,  as  allowed  by  the«!ittomey  general  of 
the  United  States;  that  it  was  his  duty,  as 
cleric  aforesaid,  on  January  31,  1890,  to  ac- 
count for  and  to  pay  over  to  the  United 
States  all  moneys,  so  earned  and  received  by 
him  as  aforesaid,  in  excess  of  these  two 
sums;  and  that  he  neglected  and  failed  so 
to  do. 

The  second  count  was  precisely  like  the 
lirst,  except  that  it  related  to  fees  received 
between  January  1  and  December  31,  1890, 
Inclusive,  and  specified  different  sums. 

The  defendants  demurred  to  the  complaint, 
as  not  stating  facts  sufficient  constitute  a 
cause  of  action.  The  court  sustained  the  de- 
murrer, and,  the  attorney  for  the  United 
States  saying  that  he  could  not  amend  the 
complaint.  Judgment  was  rendered  for  the 
defendants.  The  United  States  appealed  to 
the  supreme  court  of  the  territory,  which  af- 
firmed the  Judgment.  10  Utah,  184,  37  Pac. 
263.  The  United  States  sued  out  this  writ 
of  error. 

Asst.  Atty.  Gen.  Dodge,  for  the  United 
States.     Arthur  Brown,  for  appellees. 

Mr.  Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

The  questions  presented  by  the  case  are 
whether  "the  fees  and  emoluments  of  his 
office,"  for  which  It  is  the  duty  of  the  clerk 
of  a  district  court  of  the  territory  of  Utah 
to  account  to  the  United  States,  include:  (1) 
Fees  received  by  him  from  private  parties 
in  civil  actions,  and  from  the  territory  on 
account  of  territorial  business;  (2)  sums  re- 
ceived by  him  for  declarations  of  intention, 
and  for  naturalizations,  of  aliens. 

The  true  answer  to  each  of  these  ques- 
tions appears  to  us,  if  not  to  be  found  In,  at 
least  to  be  necessarily  Inferred  from,  one  of 
etwo  Judgments  of  this  court,  both  delivered 
gby  Mr.  Justice  Blatchford,  who.  from  his 
*long  experience  in  the*distrlct  And  circuit 


courts,  was  peculiarly  familiar  with  queS' 
tions  of  this  kind.  U.  a  v.  Averlll,  130  U. 
S.  335,  9  Sup.  Ct.  546;  U.  S.  v.  Hill,  120  U. 
S.  169,  7  Sup.  Ct  510.  The  weight  of  those 
decisions,  as  applied  to  the  case  at  bar,  may 
be  the  better  appreciated  by  recapitulating 
the  legislation  supposed  to  affect  the  case. 

The  congress  of  the  United  States,  by  the 
act  of  February  26,  1863,  c.  80,  entitled  "An 
act  to  regulate  the  fees  and  costs  to  be  al- 
lowed to  clerks,  marshals  and  attorneys  of 
the  circuit  and  district  courts  of  the  United 
States,  and  for  other  purposes,"  enacted.  In 
section  1,  that,  in  lieu  of  the  compensation 
then  allowed  by  law,  the  fees  and  costs 
therein  specified,  and  no  other  compensation, 
should  be  taxed  and  allowed  to  "attorneys, 
solicitors  and  proctors  in  the  United  States 
courts,  to  United  States  district  attorneys, 
clerks  of  the  district  and  circuit  courts, 
marshals,  witnesses.  Jurors,  commissioners 
and  printers,  in  the  several  states";  and,  in 
section  3,  that  such  district  attorneys,  clerks, 
and  marshals  should  make  half-yearly  re- 
turns in  writing  to  the  secretary  of  the  in- 
terior, "embradiig  all  the  fees  and  emolu- 
ments of  their  respective  offices,  of  every 
name  and  character";  that  "no  clerk  of  a 
district  court,  or  clerk  of  a  circuit  court, 
shall  be  allowed  by  the  said  secretary  to  re- 
tain, of  the  fees  and  emoluments  of  his  said 
office,  or,  in  case  both  of  said  clerkships 
shall  be  held  by  the  same  person,  of  the  said 
offices,  for  his  own  personal  compensation, 
over  and  above  the  necessary  expenses  of 
his  office,  and  necessary  clerk  hire  included, 
also  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the  treasury,  a  sum 
exceeding  three  thousand  five  hundred  dol- 
lars per  year  for  any  such  district  clerk  or 
circuit  clerk,  or  at  and  after  that  rate  for 
such  time  as  he  shall  hold  the  office";  and 
that  every  such  officer  should,  with  each  re- 
turn made  by  him,  pay  into  the  treasury  of 
the  United  States  "any  surplus  of  the  fees 
and  emoluments  of  his  office,  which  his 
half-yearly  return,  so  made  as  aforesaid, 
shall  show  to  exist  over  and  above  the  com- 
pensations and  allowances  hereinbefore  au- 
thorized to  be  retained  and  paid  by  him." 
10  Stat  161,  166.  ^, 

That  statute  did  not  mention  the  clerks  ofg 
the  territorial*  courts.  But  by  section  12  of* 
the  civil  appropriation  act  of  March  3,  1855,  c 
175,  the  provisions  of  the  act  of  1853  were 
extended  to  Utah  and  other  territories,  "as  ful- 
ly, in  all  particulars,  as  they  would  be,  had 
the  word  "territories'  been  inserted  in"  the 
clause  last  quoted  above  from  section  1  of 
that  act,  "after  the  word  'states,'  and  the  same 
had  read  Un  the  several  states  and  in  the  terri- 
tories of  the  United  States';  this  clause  to 
take  effect  from  and  after  the  date  of  said 
act,  and  the  accounting  officers  will  settle  the 
accounts  within  its  purview  accordingly."  10 
Stat.  671. 

By  the  express  words,  and  the  necessary 
effect,  of  tills  section  of  the  act  of  1855.  *tlit 
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proTlsloiiB,*'  that  18  to  say,  all  the  proyisiona, 
of  the  act  of  1853,  and,  among  others,  those 
concerning  "clerks  of  the  district  and  circuit 
courts,"  **in  the  several  states,"  were  ex- 
tended to  Utah  and  other  territories,  "aa 
fully,  and  in  all  particulars,*'  as  if  the 
clause,  '1n  the  several  states,"  had  read,  "in 
the  several  states  and  in  the  territories  of 
the  United  States."  Clerks  of  district  or  cir- 
cuit courts  in  the  territories  were  thus  sub- 
jected, not  only  to  the  fee  bill  established  by 
the  act  of  1S53,  but  also  to  the  directions  of 
that  act,  that  "clerks  of  the  district  and  circuit 
courts"  should  be  allowed  no  other  compensa- 
tion than  the  fees  and  costs  therein  specified; 
that  they  should  make  half-yearly  retmms, 
"embracing  all  the  fees  and  emoluments  of 
their  respective  offices,  of  every  name  and 
character";  that  "no  clerk  of  a  district  court, 
or  clerk  of  a  circuit  court,"  should  be  allowed 
to  retain,  of  the  fees  and  emoluments  of  his 
office,  or,  if  bidding  both  clerkships,  of  the  two 
offices,  for  his  personal  compensation,  a  sum 
exceeding  $3,500  a  year;  and  that  every  such 
clerk  should  pay  any  surplus  into  the  treaa- 
uiy  of  the  United  States. 

Notwithstanding  this  congressional  legisla- 
tion, the  legislature  of  the  territory  of  Utah, 
by  a  statute  of  January  21, 1859,  adopted  a  fee 
bill  for  the  clerks  and  other  officers  of  the  su- 
preme court  and  district  courts  of  the  terri- 
tory, difTerlng  from  the  fee  bill  established  by 
the  acts  of  congress  of  1853  and  1855.     Laws 
iUtah  1851-1870,  p.  71.    And  by  a  territorial 
g  statute  of  February  20,  1874,  c.  23,  a  new  fee 
•  bill  was*adopted,  also  differing  from  that  es- 
tablished by  the  acts  of  congress.     Laws  Utah 
1874,  p.  37. 

By  chapter  16  of  tlUe  13,  entiaed  ^The  Judi- 
ciary," of  the  Revised  Statutes  of  the  United 
States,  approved  June  22,  1874,  congress 
again,  in  section  823,  established  a  fee  bill, 
founded  on  that  of  1853,  and  enacted  that  the 
fees  and  costs  therein  prescribed,  "and  no  oth- 
er compensation,"  should  "be  taxed  and  al- 
lowed to"  "clerks  of  the  circuit  and  district 
courts,"  and  to  other  officers  and  persons  in 
those  courts,  "in  the  several  states  and  terri- 
tories, except  in  oases  otherwise  expressly  pro- 
vided by  law";  in  section  828,  prescribed  the 
"clerks*  fees"  for  different  Items  of  service; 
in  sections  833,  839,  and  844,  substantially  re- 
enacted  the  provisions  of  section  3  of  the  act 
of  1853,  relating  to  the  returns,  the  limit  of 
the  amount  to  be  retained,— transferring,  how- 
ever, the  supervision  from  the  secretary  of  the 
Interior  to  the  attorney  general,  in  accordance 
with  the  act  of  June  22,  1870,  c.  150,  S  15  (16 
Stat.  164).  and  the  payment  of  the  surplus  in- 
to the  treasury  of  the  United  States  by  clerks 
nt  district  and  circuit  courts;  and,  in  section 
18S3,  provided  that  the  fees  and  costs  to  be 
Allowed  "to  the  clerks  of  the  supreme  and 
district  courts,"  and  other  officers,  "In  the  ter- 
ritories of  the  United  States,  shall  be  the  same 
for  similar  services  by  such  persons,  as  pre- 
scribed in  chapter  16,  tit.  *The  Judiciary,'  and 
no  other  compensation  shall  be  taxed  or  al- 


lowed." And  by  Act  Cong.  June  23,  1874,  c. 
469,  §  7,  "the  act  of  the  congress  of  the  United 
States,  entitled  'An  act  to  regulate  the  fees 
and  costs  to  be  allowed  clerks,  marshals  and 
attorneys  of  the  circuit  and  district  courts  of 
the  United  States,  and  for  other  purposes,' 
approved  February  26,  1853,  is  extended  over 
and  shall  apply  to  the  fees  of  like  officers  in 
said  territory  of  Utah";  "and  all  laws  of  said 
territory,  inconsistent  with  the  provisions  of 
this  act,  are  hereby  disapproved."  18  Stat 
256. 

The  words,  "except  in  cases  expressly  other- 
wise provided  by  law,"  in  section  823  of  the  Re- 
vised Statutes,  doubtless  referred  to  the  cases 
(also  excepted  out  of  section  839)  mentioned  in 
sections  840  and  842,  by  the  first  of  which  "the^ 
clerks  of  the  several  circuit  and  district  courtsg 
in  Calif omia,  Oregon,*  and  Nevada"  were  en-» 
titled  to  charge  double  fees,  and  to  retahi  and 
be  allowed  a  double  maximum  compensation; 
and  by  the  other  of  which,  in  prize  causes,  the 
clerks  might  be  allowed  to  retain  an  additional 
compensation,  not  exceeding  one-half  of  the 
usual  maximum. 

With  those  exceptions*  congress  thos,  in 
1874,  by  acts  passed  on  two  successive  days, 
—the  Revised  Statutes  on  June  22d,  and  the 
other  act  on  June  23d,-H3ubstantially  re-enact- 
ed, as  including  the  territories,  all  the  provi- 
sions of  the  acts  of  1853  and  1855;  and,  in 
the  act  of  June  23,  1874,  as  if  to  emphasize 
its  intention  to  cover  the  whole  subject,  both 
of  the  fees  to  be  taxed,  and  of  the  maximum 
amount  thereof  to  be  retained,  by  every  derk 
of  a  district  court  in  the  territory  of  Utah, 
expressly  disapproved  "all  laws  of  said  terri- 
tory, inconsistent  with  the  provisions  of  this 
act" 

Yet  the  fee  bill  which  had  been  adopted  by 
the  territorial  statute  of  February  20,  1874, 
was  afterwards  retained  by  the  legislature  of 
Utah  in  codifying  the  statutes  of  the  territory. 
Comp.  Laws  Utah  1876,  §  2378  et  seq.;  Oomp. 
Laws  Utah  1888,  §  5441  et  seq. 

By  a  provision  inserted  in  the  dvil  appropri- 
ation act  of  March  3,  1883,  c.  143,  the  derk 
of  the  supreme  court  of  the  District  of  Colum- 
bia was  subjected  to  sections  833  and  844  of 
the  Revised  Statutes.     22  Stat  631. 

In  U.  S.  V,  AveriU,  130  U.  S.  335,  9  Sup.  Ot 
546,  this  court,  at  October  term,  1888,  reversing 
the  Judgment  of  the  supreme  court  of  the  terri- 
tory of  Utah,  reported  in  4  Utah,  416,  7  Pac. 
527,  adjudged  that  congress,  by  the  acts  above 
referred  to,  in  extending  to  clerks  of  the  district 
couris  of  the  territory  the  statutes  applicable 
to  clerks  of  district  and  drcuit  courts  of  the 
United  States  In  a  state  of  the  Union,  includ- 
ed not  only  those  provisions  which  regulated 
the  separate  items  and  sums  of  fees  to  be 
taxed  and  collected  by  the  clerk,  but  also  those 
provisions  which  restricted  the  aggregate 
amount  allowed  or  permitted  to  be  retained 
by  him,  and  those  which  required  him  to  pay 
the  surplus  Into  the  treasury  of  the  United 
States. 

Mr.  Justice  Biatchford,  speaking  for  this 
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gcoart,  after  reylewlng  the  legislation  of  con- 
«»  gress  upon  the  subject,  concluded  as* follows: 
'*The  fees  mentioned  in  section  1883,  as  to 
be  allowed*  to  clerks  of  the  district  courts  in 
the  territories,  cover  the  fees  to  be  retained 
by  them  for  compensation  for  services.  Sec^ 
tions  823  and  839  are  in  chapter  16  of  the  title 
mentioned.  They  prescribe  the  fees  to  be  al- 
lowed to,  and  retained  by,  clerks  of  district 
courts;  *and  no  other  compensation'  can,  un- 
der section  1883,  be  allowed  to  be  retained  by 
clerks  of  the  district  courts  in  Utah  for  per- 
sonal compensation  than  is,  by  the  provisions 
of  chapter  16  of  the  title  mentioned,  prescribed 
to  he  allowed  to  he  retained  by  the  clerks  of 
the  district  courts  named  in  section  839,  for 
personal  compensation."  130  U.  S.  340,  341,  9 
Sup.  Ct.  548. 

In  that  case,  indeed,  no  question  was  pre- 
sented as  to  the  classes  of  fees  to  be  ac- 
counted for,  and  to  be  included  in  ascertain- 
ing the  amounts  to  be  retained,  by  the  clerks 
of  the  district  courts  of  the  territory.  And 
the  position  of  the  appellee  that,  in  all  cases 
to  which  the  United  States  were  not  a  par- 
ty, he  was  entitled  to  fees  taxed  according 
to  the  territorial  fee  bill,  and  was  not  bound 
to  account  for  them  to  the  United  States, 
is  supported  by  an  opinion  given  by  the 
attorney  general  to  the  first  comptroller  of 
the  treasury  on  Deceml)er  2,  1891  (a  copy 
of  which  was  annexed  to  the  appellee's 
brief),  as  well  as  by  the  opinions  of  the 
supreme  court  of  the  territory  In  Marte  v. 
Railway  Co.,  9  Utah,  459,  35  Pac.  501,  and 
in  the  present  case  (10  Utah,  184,  37  Pac. 
2G3). 

But  that  position  appears  to  us  to  be  in- 
consistent with  the  manifest  intent  of  con- 
gress, apparent  upon  the  face  of  the  acts 
above  referred  to,  and  with  the  reasoning 
upon  which  this  court  based  its  decision  in 
U.  S.  V.  Averlll,  above  cited. 

Doubtless,  the  courts  of  a  territory  are 
not,  strictly  speaking,  courts  of  the  United 
States,  and  do  not  come  within  the  pui-view 
of  acts  of  congress  which  speak  of  "courts 
of  the  United  States"  only.  Clinton  v. 
Englebrecht,  13  Wall.  434,  447;  Reynolds  v. 
U.  S.,  98  U.  S.  145,  154;  McAllister  v.  U. 
S.,  141  U.  S.  174,  11  Sup.  Ct.  949;  Thiede  v. 
Utah,  159  U.  S.  510.  514,  515.  10  Sun.  Ot. 
62,  and  other  cases  there  cited.  But  it  is 
equally  indubitable  that  congress,  having 
^the  entire  dominion  and  sovereignty,  na- 
gtional  and  municipal,  federal  and  state, 
*  over* the  territories  of  the  United  States,  so 
long  as  they  remain  in  the  territorial  con- 
dition, may  itself  directly  legislate  for  any 
territory,  or  may  extend  the  laws  of  the 
United  States  over  it,  in  any  particular  that 
congress  may  think  fit.  As  said  by  Chief 
Justice  Walte,  speaking  for  this  court: 
"Congress  may  not  only  abrogate  laws  of 
the  territorial  legislatures,  but  it  may  itself 
legislate  directly  for  the  local  government 
It  may  make  a  void  act  of  the  territorial 
legislature  valid,  and  a  valid  act  void.     In 


other  words,  it  has  full  and  completa  legis- 
lative authority  over  the  people  of  the  terri- 
tories and  all  the  departments  of  the  terri- 
torial governments*  It  may  da  for  the  ter- 
ritories what  the  people^  under  the  oonatl- 
tntion  of  the  United  States,  maj  do  for  the 
states."  National  Bank  t.  Tankton  Oo., 
101  U.  S.  129,  133.  See,  also.  Late  Corpo- 
ration of  the  Church  of  Jesns  Qirlst  v.  U. 
S.,  136  U.  S.  1,  44,  10  Sup.  Ct.  792;  Shively 
V.  Bowlby,  152  U.  S.  1,  48,  14  Sup.  Ct  548. 
and  other  cases  there  cited. 

By  the  organic  act  of  the  territory  of  Utah, 
as  of  other  territories  of  the  United  States, 
the  legislative  power  of  the  territory  ex- 
tended only  "to  all  rightful  subjects  of  leg- 
islation, not  Inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States**;  all 
statutes  of  the  territory,  if  disapproved  by 
congress,  were  "to  be  null  and  of  no  effect^*; 
and  the  constitution  and  all  laws  of  the 
United  States,  not  locally  inapplicable,  wa*e 
extended  over  and  declared  to  be  in  force 
in  the  territory.  Act  Sept  9,  1850,  c  51, 
S§  6,  17  (9  Stat  454,  458;  Rev.  St  H  1850, 
1851,  1891). 

In  each  territory,  the  supreme  coort  and 
the  district  courts  were  established,  the  gen- 
eral nature  of  their  Jurisdiction  defined,  and 
the  mode  of  appointment  of  their  clerks 
prescribed,  by  congress,  as  appears  in  title 
23  of  the  Revised  Statutes  of  the  United 
States.  By  section  1865  of  those  statutes, 
the  district  courts  were  to  be  held  by  one ' 
of  the  Justices  of  the  supreme  court  of  the 
territory,  appointed  by  the  president  onder 
the  constitution  and  laws  of  the  United 
States.  The  district  courts  of  the  territory 
were  veeted,  by  section  1868,  with  gen^^ 
"chancery  as  well  as  common-law  Jurisdic- 
tion"; amd,  by  section  1910,  with  "the  sameQ, 
Jurisdiction,  in  all  cases  arising  under  tlieg 
constitution  and  laws  of  the  United* States,* 
as  is  vested  in  the  circuit  and  district  courts 
of  the  United  States,**  with  a  right  of  ap- 
peal to  the  supreme  court  of  the  territory. 
And  by  section  1871  it  was  provided  that 
there  should  be  but  one  clerk  of  each  dis- 
trict court  in  the  territory,  appointed  and 
designated  by  the  presiding  Judge,  as  w^ 
as  that  "only  such  district  clerk*'  should  be 
entitled  to  a  compensation  from  the  United 
States. 

Congress,  then.  In  the  exercise  of  its  sov- 
ereign and  supreme  power  of  legislation 
over  the  territories  of  the  United  States, 
had  extended,  in  the  clearest  and  fullest 
manner,  to  the  clerks  of  the  district  courts 
of  the  territories,  all  the  provisions  c€  the 
statutes  of  the  United  States,  establishing  a 
fee  bill,  and  restricting  both  the  sums  of  the 
fees  and  emoluments  to  be  received,  and 
the  maximum  amount  thereof  to  be  retain- 
ed, by  the  clerks  of  the  courts  of  the  United 
States  held  within  a  state;  and  it  had  ex- 
pressly disapproved  all  laws  of  the  territory 
of  Utah  inconsistent  with  the  legislation  of 
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Among  the  provlsioais  of  the  act  of  1853^ 
and  of  chapter  16  of  title  13  of  the  Revised 
Statutes,  ezpreBfily  extended  by  congress  to 
the  territories,  is  the  provision  that  the 
maximum  personal  compensation  of  a  clerk 
of  a  district  court  <Mr  of  a  circuit  court  of 
the  United  States  shall  be  no  greater  if  he 
holds  both  clerlcships  than  if  he  holds  only 
one.  This  cleai-Iy  indicates  the  Intention 
of  congress  that  the  maximum  compensa- 
tion of  the  clerk  of  a  territorial  district 
court  should  not  be  increased  even  if  his 
fees  and  emoluments  were  derived  from  two 
distinct  sources  of  authority. 

But  the  fees  and  emoluments  of  the  ap- 
pellee were  not  derived  from  two  offices  or 
from  two  sources  of  authority,  but  from  a 
single  office  and  a  single  appointment. 
Each  district  court  of  the  territory,  vested 
by  congress  with  the  Jurisdiction  which  the 
circuit  and  district  courts  of  the  United 
States  have  over  cases  arising  under  the 
constitution  and  laws  of  the  United  States, 
and  also  with  general  jurisdiction,  at  law 
and  in  equity,  was,  in  the  execution  of  ei- 
ther branch  of  its  authority,  whether  exer- 
cising federal  or  general  Jurisdiction,  one 
^and  the  same  court,  deriving  Its  existence 
gand  its  Judicial  powers  from  congress;  and 
•  its  clerk,  whether  dealing  •with  federal  or 
with  territorial  business,  was  one  and  the 
same  clerk,  holding  a  single  appointment 
under  an  act  of  congress  and  from  a  Judge 
commissioned  by  the  president  of  the  United 
States. 

Whenever  congress  has  considered  the 
amount  of  the  compensation  authorized  to 
be  received  and  retained  by  the  clerk  of  a 
court,  either  of  the  United  States,  or  of  a 
territory,  to  be  insufficient,  it  has  author- 
ized him  to  charge  double  fees,  and  to  be 
allowed  a  double  maximum  compensation, 
as  in  the  courts  of  the  United  States  held  in 
the  states  of  California,  Oregon,  and  Neva- 
da, by  section  840  of  the  Revised  Statutes, 
above  cited;  or  to  tax  double  fees,  without 
increasing  his  maximum  compensation,  as 
in  the  courts  of  the  territories  of  New  Mex- 
ico and  Arizona,  by  the  act  of  August  7, 
1882.  c  43G  (22  Stat  344).  McGrew  v.  U. 
S.,  23  Ct  CI.  273. 

The  United  States  have  no  greater  inter- 
eat,  in  cases  to  which  they  are  not  a  party, 
in  a  court  of  the  United  States,  than  in  a 
territorial  court.  The  acts  of  congress, 
regulating  the  fees  to  be  received,  the  ac- 
counts to  be  rendered,  and  the  compensa- 
tioa  to  be  retained,  by  the  clerks,  are  no 
more  limited  to  cases  or  fees  In  which  the 
United  States  are  interested.  In  the  district 
courts  of  the  territories,  than  in  the  circuit 
and  district  courts  of  the  Uultod  States. 

For  these  reasc»ns  we  are  of  opinion  that 
the  fees,  received  by  the  appellee  from  pri- 
vate parties  In  civil  actions,  and  from  the 
territory,  on  account  of  territorial  business, 
must  be  included  in  his  returns,  and  be  con- 
sidered  in   computing   the  aggregate  com- 


pensation to  be  allowed  to  and  retained 
by  him;  and  that,  to  this  extent,  the  Judg- 
ment of  the  supreme  court  of  the  territory 
is  erroneous,  and  must  be  reversed. 

The  question  of  the  appellee^s  righit  to  re- 
tain, or  his  duty  to  account  for,  sums  re- 
ceived by  him  in  naturalization  proceed- 
ings, depends  upon  distinct  and  peculiar 
considerations. 

The  only  place,  it  is  believed,  in  the  state- 
utes  of  the  United  States,  in  which  fees  re- 
ceived by  the  clerk  in  such  proceedings  have 
ever  been  mentioned,  is  in  one  of  the  eariier 
naturalization  acts.  The  act  of  April  14, 
1802,  c.  28,  enacted,  in  section  1,  that  an^ 
alien's  declaration  of  intention  to  become^ 
*a  citizen  might  be  made  before  a  court  of* 
record  of  one  of  the  states,  or  of  a  territory 
of  the  United  States,  or  before  a  drcuit  or 
district  court  of  the  United  States;  and,  in 
section  2,  that  a  report  in  behalf  of  an  ap- 
plicant for  naturalization,  stating  his  name, 
birthplace,  age,  nation,  and  allegiance,  the 
country  whence  he  migrated,  and  the  place 
of  his  intended  settlement,  should  be  re- 
ceived and  recorded  by  the  clerk  of  the 
court;  and  that  the  clerk  should  receive  50 
cents  for  recording  such  report,  and  50 
cents  for  a  certificate  thereof  under  his  hand 
and  seal  of  office.  2  Stat  153.  The  provi- 
sion as  to  clerk's  fees  has  been  omitted  In 
the  later  naturalization  acts.  Conk.  Prac. 
(4th  Ed.)  722;  Rev.  St  tit  30;  Act  Feb.  1, 
1876,  c  5  (19  Stat  2).  And  no  act  of  con- 
gress, regulating  the  fees  and  accounts  of 
clerks  of  courts,  has  fixed  the  sums  which 
they  might  charge,  or  specifically  required 
them  to  account  to  the  United  States,  for 
services  performed  for  aliens  presenting  to 
the  court,  through  the  derk,  preliminary  dec- 
larations of  intention  to  beoomo  citizens,  or 
final  applications  for  naturalization. 

At  the  time  of  the  passage  uf  the  natn- 
rallzatlon  act  of  1802,  above  referred  to,  the 
only  statutes  affecting  the  compensation  of 
clerks  of  the  circuit  and  district  courts  of 
the  United  States  fixed  their  compensation 
at  $5  a  day  for  attending  court;  10  cents  a 
mile  for  travel;  such  fees  as  were  allowed 
in  the  supreme  court  of  the  state;  and  a 
reasonable  compensation,  to  be  allowed  by 
the  court,  for  any  kind  of  service  for  which 
the  laws  of  the  state  made  no  allowance. 
Acts  March  3,  1791,  c.  22,  S  2;  Acts  May  8. 
1792,  c.  36.  §  3;  1  Stat  217,  277.  The  earli- 
est legislation  restricting  the  aggregate 
amount  which  clerks  might  retain,  or  re- 
quiring any  returns  from  them,  was  in  the 
appropriation  act  of  March  3,  1841,  c.  35; 
and  the  provisions  of  section  3  of  the  act 
of  1853,  already  cited,  had  their  origin  in 
the  appropriation  act  of  May  18,  1842,  c.  29, 
No.  167,  which,  however,  vested  in  the  secre- 
tary of  the  treasury  the  supervisory  power 
over  their  accounts,  afterwards  transferred 
to  the  secretary  of  the  interior  by  the  act 
of  March  3,  1849.  c.  108,  §  4.  and  to  the 
torney  general  by  the  act  of  June  22,  187< 
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f  c.  150,  S  15  (5  Stat  427.  483;  9  Stat*395;  16 
Stat  164).  By  the  act  of  August  16,  1856, 
c.  124,  S  1>  re-enacted  In  section  846  of  the 
Revised  Statutes,  their  accounts  were  to  be 
examined  and  certified  by  the  district  judge, 
before  being  presented  to  the  accounting 
officers  of  the  treasury  for  settlement,  and 
to  be  then  subject  to  revision  upon  their 
merits  by  those  officers.     11  Smt.  49. 

The  case  of  U.  S.  v.  Hill,  120  U.  S.  1G9,  7 
Sup.  Ot  510,  arose  in  this  way:  It  was  an 
action  brought  December  4,  1884,  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Massachasetts,  by  the  United  States 
upon  the  official  bond  of  the  clerk,  appointed 
In  1879,  of  the  district  court  for  that  district 
to  recover  a  large  amount  of  fees  of  one 
dollar  and  two  dollars  each,  respectively, 
charged  and  received  by  him  for  a  declara- 
tion of  Intention  to  become  a  citizen,  and 
for  a  final  naturalization  and  certificate 
thereof.  The  judgment  of  the  circuit  court, 
rviported  in  25  Fed.  375,  in  favor  of  the  de- 
fendants«  was  affirmed  by  this  court  speak- 
mg  by  Mr.  Justice  Blatchford,  at  October 
term,  1886,  upon  the  following  grounds:  Sec- 
tion 823  of  the  Revised  Statutes,  re-enacting 
section  1  of  the  act  of  1853,  applies  prima 
facie  to  taxable  costs  and  fees  in  ordinary 
suits  between  party  and  party  prosecuted 
in  a  court  There  is  no  specification  of  natu- 
ralization matters  in  the  fees  of  clerks. 
From  as  early  as  1839  it  had  been  the  prac- 
fJce  of  the  clerks  of  the  courts  of  the  United 
States  for  that  district  to  charge  the  fees 
of  one  dollar  and  two  dollars  in  naturaliza- 
tion proceedings,  in  gross  sums,  without  any 
division  for  specific  services  according  to 
any  items  of  the  fee  bill.  The  clerk  of  the 
district  court  had  never  included  these  fees 
in  his  returns  of  fees  and  emoluments.  From 
1842  and  including  1884  his  accounts  were 
examined  and  approved  by  the  district  judge. 
They  then  went  from  1842  to  1849  to  the 
secretary  of  the  treasury,  from  1&49  to  1870 
to  the  secretary  of  the  interior,  and  since 
1870  to  the  attorney  general;  and  they  were, 
during  this  long  period,  examined  and  ad- 
Justed  by  the  accounting  officers  of  the 
treasury,  with  the  naturalization  fees  not 
included.  This  long  practice  amounted  to 
a  contemporaneous  and  continuous  construc- 
tion of  the  statute  by  the  concurring  inter- 
Spretation  of  judicial  and  executive  officers 
•  charged  with  the  duty  of  carrying  out  its 
provisions,  120  U.  S.  181,  182,  7  Sup.  Ct 
510. 

After  that  decision,  the  clerks  of  the  courts 
of  the  United  States  in  Massachusetts,  and 
in  some  other  states,  at  least  continued  to 
omit  in  the  returns  of  their  official  fees 
and  emoluments,  sums  received  for  their 
services  in  naturalization  proceedings;  and 
attempts  made,  from  time  to  time,  to  require 
them  to  include  such  fees  in  their  returns, 
have  proved  unsuccessful.  U.  S.  v.  Hill,  123 
U.  S.  681,  8  Sup.  Ct  308;  Attorney  General's 
Report  for  1890,  p.  xx.;  52d  Cong.  (1st  Sess.) 


H.  R.  BUls  9612,  9613,  Reports  No.  1966,  pp. 
22,  23,  and  Nob.  1969,  1970;    53d  Oong.  (Ut 
Sess.)  H.  a  Bill  3963,  Report  No.  111. 
In  the  Fifty-Second  congress,  on  July  21» 

1892,  the  committee  on  the  Judiciary  of  the 
house  of  representatives  reported  a  bill,  ap- 
proved by  the  attorney  general  and  by  the 
first  comptroller  of  the  treasury,  entitled  "A 
bill  to  amend  section  833  of  the  Revised  Stat- 
utes of  the  United  States,  relating  to  semi- 
annual returns  of  fees  by  district  attorneys, 
marshals  and  clerks,"  and  purporting  to 
amend  that  section  by  inserting,  after  the 
words,  "all  fees  and  emoluments  of  his  of- 
fice, of  every  name  and  character,"  the 
words,  "including  all  naturalization  fees,** 
and  by  requiring  each  clerk's  return  to  con- 
tain "a  true  statement  of  all  naturalization 
fees."  On  January  17,  1893,  the  bill  was 
amended  In  the  house  by  adding  at  its  close 
these  words:  "That  in  each  of  the  three  Ju- 
dicial districts  of  the  state  of  Alabama  there 
shall  be  a  district  attorney  and  a  marshal;'* 
and,  as  amended,  was  passed  by  the  house 
and  sent  to   the  senate.    On  February  13, 

1893,  the  committee  on  the  judiciary  of  the 
senate  reported  that  the  biU  be  amended  by 
striking  out  all  after  the  enacting  clause,  ex- 
cept the  words  which  had  been  added  by 
amendment  in  the  house;  and  the  bill  in  this 
shape,  with  its  title  amended  accordingly, 
and  thus  leaving  out  everything  relating  to 
returns  of  fees,  was  passed  by  both  houses, 
vetoed  by  the  president  and  passed  over  the 
veto.  52d  Cong.  (1st  Sess.)  H.  R.  BiU  9612, 
Report  No.  1969;  24  Cong.  Rec.  649,  1508. 
1582,  1656,  1661,  2287,  2381,  2433,  2523,  2524;^ 
Act  March  3,  1893,  c.  220  (27  Stat  745).  g 
*  The  judiciary  committee  of  the  house  of* 
representatives,  on  the  same  day  on  which 
they  reported  that  bill,  also  reported  a  bill, 
having  the  like  approval,  entitled  "A  bill  to 
amend  section  828  of  the  Revised  Statutes  of 
the  United  States,  relating  to  clerks'  fees,** 
and  purporting  to  amend  that  section  by  add- 
ing, at  the  end  thereof,  these  words:  "For 
filing  declaration  of  intention  to  become  a 
citizen  by  an  alien,  one  dollar;  for  final  pa- 
pers and  all  services  connected  therewith* 
two  dollars."  This  bill,  after  being  passed 
by  the  house,  was  referred  to  the  committee 
on  the  judiciary  of  the  senate,  and  no  fur- 
ther proceedings  thereon  appear  to  have  been 
had.  52d  Cong.  (1st  Sess.)  H.  R.  Bill  9618, 
Report  No.  1970;  24  Cong.  Rec.  650,  684. 

In  the  next  congress,  a  bill  embodying  the 
provisions  of  those  two  bills  was  reported 
by  the  committee  on  the  judiciary  of  the 
house  of  representatives,  passed  by  the 
house,  referred  to  the  committee  on  the  Ju- 
diciary of  the  senate,  and  not  afterwards 
heard  of.  53d  Cong.  (1st  Sess.)  H.  R.  BiU 
3963,  Report  No.  Ill;  25 Cong.  Rec  2608,2657, 
2663,  2710. 

Congress  not  having  legislated  upon  the 

subject  since  the  decision  of  this  court  in 

U.  S.  V.  Hill.  120  U.  S.  169,  7  Sup.  Ot  510, 

and  no  special  usage  or  sound  reason  being 
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shown  for  not  applying  a  uniform  rule  in  all 
the  courts  established  by  authority  of  con- 
gress in  tbe  states  and  in  the  territories,  the 
supreme  court  of  the  territory  of  Utah  right- 
ly held,  in  accordance  with  that  decision,  that 
the  appellee  was  not  obliged  to  return  to 
the  United  States,  as  part  of  the  emoluments 
of  his  office,  sums  received  for  his  services 
in  naturalization  proceedings. 

But  the  erroneous  ruling  of  that  court  upon 
the  other  branch  of  the  case  requires  its 
Judgment  to  be  reversed,  and  the  case  re- 
manded, pursuant  to  the  act  of  July  16,  1894, 
c.  138,  S  17  (28  Stat  111),  to  the  circuit  court 
of  the  United  States  for  the  district  of  Utah 
for  further  proceedings  in  conformity  with 
this  opinion. 

a<6  U.  s.  842) 

HOPKINS  et  al.  v.  GRIMSHAW. 

(February  15,  1897.) 

No.  18. 

COMPETBNOT  OF  WITNESSES— HCSBAND  AND  WiFB 

—  Charitable  Trusts  —  Cypres  —  Bdrting 
Ground — Resulting  Trusts — Perpbtuities  — 
BsToppEL— Lach  bs. 

1.  Neither  Rev.  St  §  858,  removing  the  dia- 
qualification  of  witnefises  for  interest,  nor  the 
act  Of  July  20,  1864.  relating  to  the  law  of  evi- 
dence In  the  District  of  Colombia  (18  Stat. 
374;  Rev.  St.  D.  O.  H  786,  877),  has  altered 
the  rule  of  the  common  law  in  regard  to  the 
disclosure  of  private  communications  between 
husband  and  wife,  except  where  the  husband  or 
wife  called  as  a  witness  is  a  party  to,  or  in- 
terested in,  the  suit  in  which  the  testimony  is 
songht;  and  a  husband  or  wife,  not  a  party 
or  mterested,  is  incompetent  to  testify  in  any 
suit  to  such  communications. 

2.  One  P.  conveyed  a  parcel  of  land  to  three 
persons,  "trustees  for  the  U.  Society,"  haben- 
dum to  them  "and  their  successors  in  office 
forever,  for  tbe  sole  use  and  benefit  of  the  XJ. 
Society,  as  aforesaid,  for  a  burial  ground,  and 
for  no  other  purpose  whatever.''  The  U.  So- 
ciety was  an  unincorporated  association  for  the 
mutual  aid  of  its  members.  Held,  that  the 
trust  created  by  such  deed,  if  a  charitable 
trust  in  any  sense,  was  not  for  a  general  chari- 
table purpose  which  would  bring  it  within  the 
application  of  the  cyores  doctrine,  and  it  would 
end,  at  the  latest,  when  the  land  ceased  to  be 
used  as  a  burial  ground,  and  the  society  was 
dissolved. 

3.  Heldf  further,  that,  upon  the  termination 
of  the  trust  as  aforesaia,  a  resulting  trust 
nrnne  to  P.  and  his  heirs,  and  the  trustees  to 
whom  the  land  was  conveyed,  or  their  heirs, 
held  the  le^al  title  to  the  land,  charged  with 
such  resulting  trust. 

4.  H^d,  further,  that  the  estate  so  resulting 
to  P.  and  his  heirs,  arising,  not  under  the  grant, 
bur  by  reason  of  the  fail  are  thereof,  was  not 
subject  to  the  rule  against  perpetuities. 

5.  Hdil.  further,  that,  in  a  suit  to  enforce 
Fuch  rosultinff  trust,  parties  claiming  under  the 
trustet»8  would  not  be  permitted,  in  contradic- 
tion to  the  position  always  taken  and  acted 
on  by  them  and  by  the  trustees,  to  assert  that 
the  trust  expressed  in  P.'s  deed  was  void,  as 
tendine  to  croate  a  perpetuity,  and  that  the 
plaintiffs  were  barred,  by  laches  or  otherwise, 
from  en  forcing  the  resulting  trust  which  would 
then  have  arisen  immediately  upon  the  execu- 
tion of  P.'s  deed. 

Appeal   from   the  Supreme  Court  of  the 
District  of  Columbia. 
This  was  a  bill  in  equity,  filed  May  24, 
17  S.C.-26 


1888,  against  William  H.  Grlmshaw,  and 
against  Mary  J.  Brooks,  an  heir  of  Stephney 
Forrest,  by  the  other  heirs  of  Forrest,  and 
by  "Horace  S.  Cummlngs,  trustee,"  to  en- 
force a  resulting  trust  in,  and  to  obtain  par- 
tition of,  land  in  the  city  of  Washington, 
conveyed  by  Porrest  to  David  Redden  and? 
others,  trustees*for  the  Union  Beneficial  So-?* 
ciety  of  the  City  of  Washington,  for  a  burial 
ground.  The  case  was  heard  npon  plead- 
ings and  proofs,  and  was,  in  substance,  a» 
follows: 

By  deed  dated  August  9,  1845,  and  record- 
ed  October  21,  1845,  William  Nolan,  commis- 
sioner of  public  buildings.  In  consideration 
of  the  sum  of  $129.93,  recited  to  be  paid  by 
the  grantee,  conveyed  to  "Stephney  Forrest^ 
his  heirs  and  assigns  forever,"  10  lots,  com* 
prising  the  north  half  of  square  1089  in  the 
city  of  Washington. 

By  deed  not  dated,  but  acknowledged  Sep- 
tember 25,  1845,  and  recorded  October  21, 
1845,  Stephney  Porrest,  for  a  like  considera- 
tion, conveyed  the  same  land  to  "David  Bed- 
den,  Daniel  Simms,  and  William  Barton, 
trustees  for  the  Union  Beneficial  Society  of 
Washington  City,"  to  have  and  to  hold  to 
said  Redden,  Simms,  and  Barton,  "and  their* 
successors  in  office  forever,  for  the  sole  use 
and  benefit  of  the  Union  Beneficial  Society 
of  the  City  of  Washington  as  aforesaid,  fo^ 
a  burial  ground,  and  for  no  other  purpose- 
whatever." 

Stephney  Porrest  died  in  1855,  having  been, 
twice  married,  and  leaving  six  children  by 
his  first  wife,  and  one  daughter  (since  Mary 
J.  Brooks)  by  his  second  wife,  Rachel  For- 
rest, who  also  survived  him.  He  was  a. 
member  of  the  society,  and  the  answer  al- 
leged that  he  purchased  the  land  In  behalf 
of  the  society,  and  with  its  money. 

The  only  evidence  offered  In  support  of 
this  allegation  consisted  of  depositions  of 
Rachel  Forrest,  his  widow,  and  of  Mary  J, 
Brooks,  their  daughter,  taken  In  November, 

1889,  the  material  parts  of  which  were  as 
follows:  Mrs.  f\>rrest  testified  that  she  was. 
now  85  years  old;  that  she  knew  her  bus-, 
band  bought  this  land  for  the  society,  be- 
cause, before  he  left  home  on  the  morning 
of  the  day  of  his  purchase,  he  told  her  that 
he  was  going  to  buy  the  land  for  the  socie^, 
and  to  get  the  money  fK>m  the  society  to 
buy  it,  and  came  back  and  showed  her  a 
bundle  which  he  said  contained  the  money, 
and  later  in  the  day  told  her  that  he  had 
bought  the  land  for  the  society;  and  that 
she  never  talked  with  her  daughter  about 
this,  or  mentioned  It  to  any  one  until  the^ 
day  she  testified  in  this  case.  Mrs.  Brooks  J 
testified  that,  when  she  was  13*or  14  years* 
old,  she  heard  her  father,  as  he  left  home 
one  morning,  say  that  he  was  going  to  the 
secretary  of  the  society  to  get  the  money  to 
buy  the  land  for  the  society.  The  plaintiffs* 
counsel,  at  the  hearing,  objected  to  this  tes- 
timony of  Forrest's  widow  and  daughter  as 
insufficient  to  establish  a  trust;  and  to  thf  • 
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widow's  testimony,  as  Incompetent  to  prove 
statements  made  by  her  husband  to  her. 

llie  Union  Beneficial  Society  of  the  Olty 
of  Washington  was  an  unincorporated  asso- 
ciation of  colored  persons,  formed  by  arti- 
cles of  association  In  writing  in  ISil,  by 
which  provision  was  made  for  visiting  Bick 
and  Infirm  members,  and  for  applying  to 
their  relief  money  appropriated  for  that  pur- 
pose, and  for  paying,  upon  the  death  of  any 
member,  certains  sums  out  of  the  funds  of 
the  society  ''towards  defraying  the  funeral 
expensee,"  and  ''to  the  widow,  orphan  chil- 
dren, or  legal  representatives,  of  such  de- 
ceased member."  The  funds  of  the  society 
were  to  be  derived  from  entrance  fees, 
monthly  dues,  and  other  pecuniary  contribu- 
tions of  the  members,  and  fines  Imposed  up- 
on them  for  violations  of  the  articles;  and, 
''Whilst  six  members  of  this  Institution  unite 
for  its  continuance,  It  shall  not  be  brolsen." 
For  many  years  after  the  deed  of  Forrest 
to  the  trustees,  the  land  was  used  by  the  so- 
ciety for  the  burial  of  Its  members,  and  also 
for  the  burial  of  any  other  colored  inhab- 
itants of  the  city,  upon  the  payment  of  cer- 
tain fees.  Since  1852,  at  least,  fees  so  ob- 
tained. Instead  of  being  applied  to  the  use 
of  the  society,  were  divided  from  time  to 
time  among  Its  members.  The  last  admis- 
sion of  a  new  member  was  in  1870,  and  the 
members  gradually  dwindled  in  number  un- 
til 1882,  when  there  were  only  three  mem- 
bers, one  being  Philip  Wells,  its  president. 
For  the  five  years  before  1883,  there  were 
1,589  Interments;  and  from  January,  1883,  to 
November  13,  1888,  there  were  560  bodies 
interred,  many  of  them  one  upon  another. 
On  November  13,  1863,  further  Interments 
were  prohibited  by  the  board  of  health,  and 
none  were  made  afterwards.  It  did  not  ap- 
pear that  since  1887  the  society  did  anything, 
^^  Icept  any  records,  or  held  any  meetings. 
i,  All  the  trustees  named  as  grantees  In  the 
•  deed  from^Stephney  Forrest  being  dead,  the 
defendant,  Grlmshaw,  who  was  a  son-in-law 
of  Mrs.  Broolis,  obtained  in  1887  and  18SS 
conveyances  to  himself,  as  follows:  (1) 
Deeds  from  Mrs.  Forrest  and  Mrs.  Brooks  of 
their  Interests  In  the  land;  (2)  a  deed  from 
Philip  Wells,  the  president  of  the  society, 
purporting  to  convey  all  its  and  his  Interests 
in  the  land;  (3)  deeds  of  the  land  from  the 
heirs  of  the  trustees  aforesaid. 

In  February,  1889,  the  board  of  health,  up- 
on the  petition  of  Grlmshaw,  claiming  to 
have  authority  from  the  surviving  members 
of  the  society,  ordered  him  to  exhume  all  the 
bodies  interred  in  this  burial  ground,  and  to 
remove  them  to  other  cemeteries;  and  he 
did  so  at  his  own  expense,  amounting,  as  he 
testified,  to  the  sum  of  $2,000. 

The  bill  alleged  that  the  plaintiffs  and  the 
defendants  sued  and  were  sued  in  their  own 
right,  except  Cammings,  who  sued  as  trustee 
under  the  trust  afterwards  mentioned,  and 
that  on  March  20  and  27,  1889,  the  land  in 
questloa  was  conveyed  to  him  by  the  other 


plaintiffs,  Ij  deeds  which  (aa  put  In  evidence 
at  the  hearing)  purported  to  convey  that  kaA 
to  Cummlngs  In  fee,  *in  and  ap<m  the  tmstB, 
nevertheless,  hereinafter  mentioned  and  da* 
clared,~that  Is  to  say,  in  trust  to  sell  and  con- 
vey the  same  to  such  person  or  persons,  In  fee 
simple  or  otherwise,  and  upon  such  terms  and 
conditions,  as  Franklin  H.  Mackey,  of  the  Dis- 
trict of  Columbia,  shall  In  writing  direct,  and 
the  proceeds  of  said  sale  to  distribute  according 
to  the  terms  of  a  paper  of  ev^i  date  ho^wlth, 
and  signed  In  duplicate  by  the  party  of  the 
first  part,  one  copy  of  which  Is  In  the  hands  of 
the  said  Cummings,  and  the  other  In  the  hands 
of  the  said  Mackey;  and  the  purdiaser  or  pur- 
chasers of  said  property  shall  not  be  required 
to  see  to  the  application  of  the  purchase  mon- 
ey.'* The  paper  so  referred  to,  concerning  the 
distribution  of  proceeds  of  sales,  was  not  In 
the  record  transmitted  to  this  court 

The  blU  further  allied  that  "by  virtue  of 
said  deeds,  complainant  Cmnmlngs  now  holds 
the  entire  legal  title  In  trust  for  the  other  co- 
plaintiffs  to  said  property,  except  the  Interest 
of  the  defendant,  William  H.  Grlmshaw,  and 
that  a  complete  and  perfect  title  to  the  same 
will  be  held  by  the  complainants  when  thls^ 
court  has  decreed  the  reverts  which  complaln-| 
ants^are  entitled  to  have  declared  by  rea4M>n* 
of  the  terms  of  the  said  original  deed  ftom 
Stephney  Forrest  to  said  trustees.*' 

The  bill  prayed  that  the  land  "be  decreed 
to  have  reverted  to  the  heirs  of  Stephney  For- 
rest l^  reason  of  the  terms  and  provisions  and 
purposes  of  the  original  conveyance  of  said 
Stephney  Forrest,  and  the  order  of  the  munic- 
ipal authorities,  and  the  canying  out  of  said 
order";  that  a  commission  be  appointed  to 
make  partition  of  the  land  between  Grlmshaw, 
as  grantee  of  Mrs.  Brooks,  one  of  the  heirs  of 
Stephney  Forrest,  and  the  plaintiffs,  his  othor 
heirs;  that  the  deeds  to  Giimshaw  from  the 
heirs  of  the  trustees  be  declared  to  be  a  doud 
upon  the  plaintiffs*  title,  and  of  no  effect  to 
pass  any  title  hi  the  land,  and  be  directed  to 
be  surrendered  for  cancellation;  and  for  far- 
ther relief. 

Grlmshaw,  In  his  answer  to  the  biB,  denied 
that  Cummings  sued  as  trustee,  and  alleged 
that  he  sued  In  his  own  right  and  for  his  own 
benefit,  and  at  the  hearing.  In  support  of  this 
allegation.  Introduced  a  bill  In  equity,  filed  by 
Cummings  alone  April  10, 1889,  similar  to  tho 
present  bill,  except  In  alleging  that  by  the 
deeds  to  him  from  Forrest's  heirs  the  entire 
and  full  beneficial  interest  and  estate  vested  hi 
him.  That  bill  was  dismissed  by  Mr.  Mackey, 
as  solicitor  for  Cummings,  on  the  same  day  on 
which  he  filed  the  present  bill  as  solicitor  for 
the  plaintiffs  therein. 

The  answer  further  averred  that  the  deeds 
to  Grlmshaw  from  the  heirs  of  the  original 
trustees  were  procured  by  him  at  the  Instance 
and  for  the  benefit  of  the  Union  Beneficial  So- 
ciety, and  he  held  the  land  in  trust  for  the  so- 
ciety, and  for  no  other  use  or  purpose  what- 
soever; and  denied  that  those  deeds  were 
clouds  upon  the  plaintiffs'  title;   denied  the 
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pUintlffB*  title;  and  denied  that  vay  title  rest- 
ed in  Bte^hnesy  Forrest*  ■  heirs,  tgr  reverter  or 
otherwise;  andayen^d  tliat  the  deed  fromFor^ 
rest  Tested  in  the  trustees  named  therein  an 
absolute  and  Indefeasible  estate  In  fee  simple, 
and  that  the  society  used  the  land  solely  for 
the  purpose  of  a  burial  groimd  as  long  as  it 
was  lawful  80  to  use  it,  and  only  ceased  such 
use  when  compelled  to  do  so  by  law.  To  this 
I.  answer  the  plaintiffs  filed  a  general  replicsr 

StlOQ. 

*  *Mr8.  Brooks  neyer  filed  an  answer,  and  the 
ylalntlffs,  before  the  hearing,  dismissed  their 
bill  as  against  her. 

Upon  the  hearing  the  supreme  court  of  the 
District  of  Columbia  dismissed  the  bill,  "with- 
out prejudice  to  the  rights  of  the  complain- 
ants to  claim.  In  any  proper  suit  or  proceeding, 
such  right.  If  any,  as  the  said  Stephney  For^ 
rest  may  have  been  entitled  to,  in  said  real  es- 
tate, as  a  member  of  said  Union  Beneficial  So- 
ciety."    The  plaintiffs  appealed  to  this  court 

F.  H.  Mackey  and  H.  O.  Claughton,  for  ap- 
pellants.    J.  J.  Darlington,  for  appellee. 

Mr.  Justice  GRAY,  after  stating  the  case,  de- 
livered the  opinion  of  the  court 

Stephney  Forrest,  in  1845,  purchased  a  par- 
cel of  land  in  Washington,  and  conveyed  it  to 
three  persons,  **trustees  for  the'  Union  Benefi- 
cial Society  of  Washington  City,"  habendum 
to  them  "and  their  successors  in  office  forever, 
for  the  sole  use  and  benefit  of  the  Union  Ben- 
eficial Society  of  the  City  of  Washington  as 
aforesaid,  for  a  burial  ground,  and  for  no  oth- 
er purpose  whatever."  Forrest  died  in  1855, 
and  all  three  trustees  afterwards  died. 

The  Union  Beneficial  Society  was  an  unin- 
corporated association  for  the  mutual  aid  of  its 
members  in  case  of  sickness,  and  for  their 
burial  in  case  of  death.  This  land  was  used 
1^  the  society  for  a  burial  ground  for  nearly 
40  years,  and  then,  by  order  of  the-  board  of 
health,  ceased  to  be  so  used,  and  all  the  bodies 
which  had  been  buried  there  were  exhumed 
and  removed  to  other  cemeteries.  Grimshaw 
afterwards  procured  conveyances  of  the  land  to 
himself  from  the  heirs  of  the  trustees  named 
In  Forrest's  deed,  as  well  as  from  Forrest's 
widow  and  from  Mrs.  Brooks,  one  of  his  heirs, 
and  from  Wells,  the  last  president  of  the  so- 
ciety, and  one  of  its  three  surviving  members. 
IP  And  the  society  (which,  by  the  terms  of  its  ar- 
^ticles  of  association,  was  to  continue  so  long 

*  as  it  had  six  members)*doe6  not  appear  to  have 
since  done  any  acts,  held  any  meetings,  or 
kept  any  records,  and  was  practically  dissolved 
and  extinct 

The  present  bill  was  filed  by  the  other  heirs 
of  Forrest  against  Grimshaw  and  Mrs.  Brooks, 
praying  for  a  decree  that  the  land  had  reverted 
to  Forrest's  heirs,  and  tor  a  partition  of  the 
land  between  the  plaintiffs  and  Grimshaw,  as 
grantee  of  Mrs.  Brooks,  and  for  cancellation 
of  the  deeds  from  the  heirs  of  the  trustees  to 
Grimshaw,  as  being  a  cloud  upon  the  plain- 
tiffs' title,  and  for  general  relief. 


The  original  joinder  of  Mrs.  Broolu  as  a  de> 
f  endant  Is  unimportant  By  reason  of  having 
conveyed  her  right  to  Grimshaw,  she  had  no 
interest  in  the  suit,  and  filed  no  answer;  and 
the  plaintiffs,  before  the  hearing,  dismissed 
tlieir  bill  as  against  her. 

Nor  can  the  Joinder  of  "Horace  Cummings, 
trustee,"  as  a  plaintiff  in  this  bill,  affect  the 
rights  of  the  principal  parties  to  the  suit 
The  deeds  made  to  him  by  the  other  plain- 
tiffs, two  months  before  this  suit  was 
brought,  and  produced  at  the  hearing,  show- 
ed that  the  land  was  conveyed  by  them  to 
Cummings  in  trust  to  sell  and  convey  it  to 
such  persons,  and  upon  such  terms  and  con- 
ditions, as  their  solicitor  should  direct,  and 
to  distribute  the  proceeds  of  such  sale  ac> 
cording  to  the  terms  of  a  paper,  copies  of 
which  were  in  the  hands  of  the  solicitor  and 
of  Cummings,  respectively.  Although  that 
paper  is  not  in  the  record,  the  terms  of  those 
deeds  clearly  show  Cummings  to  have  been 
a  mere  trustee  to  bring  suit  and  to  sell  the 
land  for  the  benefit  of  the  other  plaintiffs, 
and  not  in  his  own  behalf,  notwithstanding 
the  allegation  In  the  bill  thereafter  filed  by 
him  alone,  and  voluntarily  dismissed  upon 
the  filing  of  the  present  bill,  that  by  those 
deeds  the  whole  beneficial  interest  and  es- 
tate vested  in  him.  Perhaps,  as  suggested 
by  the  counsel  of  the  appellee,  the  toirmet 
bin  was  dismissed  for  fear  of  the  rule  of 
law  recognized  in  Schulenberg  v.  Harriman, 
21  Wall.  44,  63,  that  a  right  of  entry  for 
breach  of  a  condition  subsequent  cannot  be 
alienated. 

The  allegation  in  the  answer,  that  Forrest 
purchased  this  land  In  behalf  of  the  society,  j 
and  with  its  money,  is  supported*hy  no  com-* 
petent  and  sufficient  evidence.  The  only  evi- 
dence upon  this  point  was  the  testimony, 
taken  40  years  after  the  transaction,  of  For- 
rest's widow  and  daughter,  respectively  the 
grandmother  and  the  mother  of  Grimshaw's 
wife. 

The  first  question  presented  in  relation  to 
this  testimony  is  whether  the  widow  wa«  a 
competent  witness  to  prove  admlsedons  or 
declarations  supposed  to  have  been  made  br 
her  husband  in  conversation  with  her. 

At  common  law,  upon  grounds  of  publl>* 
policy,  husband  and  wife  (with  some  excep- 
tions not  here  material)  were  not  permitted, 
even  by  consent  to  give  evidence  for  or 
against  each  other,  or  to  testify,  even  after 
the  ending  of  the  marriage  relation  by  death 
or  divorce,  to  private  communications  which 
took  place  between  them  while  it  lasted. 
Stein  V.  Bowman,  13  Pet  209,  222;  O'Con- 
nor V.  Majoribanks,  4  Man.  &  G.  435;  Id.,  6 
Scott  N.  R.  394;  1  Greenl.  Bv.  §S  334-337. 

The  congress  of  the  United  States,  by  a 
clause  originally  inserted  in  the  civil  appro- 
priation act  of  July  2,  1864,  c.  210,  §  3  (13 
Stat  351),  and  embodied  in  section  858  of 
the  Revised  Statutes  of  the  United  States, 
has  enacted  that  there  shall  be  no  exclusion 
of  any  witness  in  a  dvll  action  because  be 
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is  a  party  to,  or  interested  In,  the  issue  tried. 
But  that  clause  has  merely  remoyed  all  dis- 
qualifications of  witnesses  for  interest,  and 
does  not  affect  the  exclusion  of  testimony  of 
a  husband  or  wife  upon  grounds  of  public 
policy.  Lucas  v.  Brooks,  18  Wall.  436,  453; 
Baasett  v.  U.  S.,  137  U.  S.  496,  505.  11  Sup. 
Ct  165. 

Congress  on  the  same  day  passed  another 
act,  entitled  "An  act  relating  to  the  law  of 
evidence  in  the  District  of  Columbia,"  by 
which  it  was  enacted  "that  on  the  trial  of 
any  issue  Joined,  or  of  any  matter  or  ques- 
tion, or  on  any  inquiry  arising  in  any  suit, 
action  or  other  proceeding  in  any  court  of 
justice,  in  the  District  of  Columbia,  or  be- 
fore any  person  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive  and  ex- 
amine evidence,  within  said  District,  the  par- 
ties thereto,  and  the  persons  in  whose  be- 
^half  any  such  action  or  other  proceeding 
l^may  be  brought  or  defended,  and  any  and 
•  aU  persons'lnterested  in  the  same,  shall,  ex- 
cept as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  viva 
voce  or  by  deposition,  according  to  the  prac- 
tice of  the  court,  on  behalf  of  either  or  any 
of  the  parties  to  said  action  or  other  proceed- 
ing: provided,  that  nothing  herein  contained 
shall  render  any  person  who  is  charged  with 
any  offence,  in  any  criminal  proceeding,  com- 
petent or  compellable  to  give  evidence  for  or 
against  himself  or  herself;  or  ahall  render 
any  person  compellable  to  answer  any  ques- 
tion tending  to  criminate  himself  or  herself; 
or  shall,  in  any  criminal  proceeding,  render 
any  husband  competent  or  compellable  to 
gfve  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  i^ve  evi- 
dence for  or  against  her  husband,  or  in  any 
proceeding  instituted  in  consequence  of  adul- 
tery; nor  shall  any  husband  be  compellable 
to  disclose  any  communication  made  to  him 
by  his  wife  during  the  marriage,  nor  shall 
any  wife  be  compellable  to  disclose  any  com- 
munication made  to  her  by  her  husband  dur- 
ing the  marriage."  Act  July  2,  1864,  c.  222 
<13  Stat  874). 

This  act  (except  in  the  restriction  to  the 
District  of  Columbia)  was  taken,  almost 
word  for  word,  from  modem  English  stat- 
utes; the  first  half  of  it  (except  the  words 
"and  any  and  all  persons  interested  in  the 
same,*'  who  had  been  made  competent  wit- 
nesses by  the  statute  of  6  &  7  Vict  c.  85) 
from  section  2  of  the  statute  of  14  &  15  Vict 
c.  99;  the  first  two  clauses  of  the  proviso 
from  section  8  of  that  statute;  and  the  last 
two  clauses,  being  those  concerning  husband 
and  wife,  from  the  statute  of  16  &  17  Vict 
€.  83,  S  3. 

The  same  act  has  been  re-enacted  in  the 
Revised  Statutes  of  the  District  of  Colum- 
bia, with  hardly  any  change,  except  in  sub- 
stituting for  the  words  "except  as  hereinaft- 
er excepted"  the  words  "except  aa  provided 
in  the  following  section,"  and  in  making  the 
proviso   a    separate   section,   omitting   the 


words  "provided  that  nothing  herein  contain- 
ed," and  beginning  with  the  words  "Nothing 
in  the  preceding  section.'*  Bev.  St  D.  C.  U 
876,  877. 

The  latter  part,  which  constituted  the  pro-^ 
viso  in  the  act  of  1864,  c.  222,  and  which  nowg 
forms  section  877  of  the  Revised* Statutes  of* 
the  District  of  Columbia,  is  upon  its  face, 
and  according  to  its  uniform  construction  in 
the  courts  of  the  District  of  Columbia,  not 
new  and  affirmative  legislation,  but  wholly 
negative,  and  by  way  of  proviso  or  excep- 
tion out  of  the  enactment  which  goes  be- 
fore, and  therefore  has  no  application  to  any 
cases  other  than  those  in  which  the  husband 
or  wife  called  as  a  witness  is  a  party,  in 
name  or  in  fact  to  the  suit  or  interested  in 
it  and  does  not  make  a  husband  or  wife,  not 
a  party  to  or  interested  in  the  suit  compe- 
tent  to  testify,  before  or  after  the  death  of 
the  other,  to  private  communications  be- 
tween the  latter  and  the  witness.  U.  8.  v. 
Gulteau,  1  Mackey,  498,  547,  548;  Clark  v. 
Krause,  2  Mackey,  569,  572;  Holtzman  v. 
Wagner,  5  Mackey,  15,  16;  Beale  v.  Brown* 
6  Mackey,  674,  577.  See,  also,  Barbat  v.  Al- 
len, 7  Bxdi.  009;  Percival  v.  Caney,  14  Jar, 
1056,  1062,  cited  in  7  Bxch.  611;  Alcock  r. 
Alcock,  6  De  Gez  ft  8.  671;  Beg.  v.  Payne^ 
L.  B.  1  Crown  Gas.  849,  856;  B<eg.  v.  Thomp- 
son, L.  B.  1  Crown  Cas.  377. 

Stephney  Forrest's  widow  was  neither  a 
party  to  nor  interested  in  this  suit  having 
conveyed  all  her  interest  in  the  subject  there- 
of to  the  defendant  Grimshaw,  before  the 
suit  was  brought  She  was  therefore  incom- 
petent to  testify  to  private  conversations  be- 
tween her  and  her  husband  in  his  lifetime; 
and  a  conversation  between  them  in  their 
own  home,  in  the  presence  of  no  one  but 
their  young  daughter,  who  does  not  appear 
to  have  taken  any  part  in  it  must  be  deemed 
to  be  a  private  c<mversation,  within  the  mlsii 
Jacobs  V.  Hesler,  118  Mass.  157. 

The  daughter  herself  may  have  been  a 
competent  witness  to  such  a  conversation. 
But  her  testimony,  which  amounted  to  no 
more  than  that  she  heard  her  father,  as  he 
left  home  one  morning,  say  that  he  waa 
going  to  the  secretary  of  the  society  to  get 
money  to  buy  land  for  the  society,  was  clear- 
ly insufficient  to  prove  that  he  bought  the 
land  with  money  of  the  society,  or  that  the 
society  had  any  greater  or  other  title,  legal 
or  equitable,  than  appeared  to  be  conveyed 
to  it  by  the  deed  made  by  him  to,  and  ac- 
cepted by,  the  trustees  in  Its  behalf.  Sneh^i 
slight  testimony  to  a  casual  remark  of  thej* 
•supposed  trustee,  more  than  40  years  ago^* 
falls  far  short  of  the  dear  proof  required 
by  a  court  of  equity  whenever  a  trust  In 
real  estate  is  sought  to  be  Implied,  against 
the  terms  of  a  deed  of  conveyance,  by  parol 
evidence  of  payment  of  the  price  by  a  third 
person.  Prevost  v.  Grata,  6  Wheat  481; 
Slocum  V.  Marshall,  2  Wash.  O.  C  397,  Fed. 
Cas.  No.  12,953;  Smith  v.  Burnham,  S  Sunut 
435,  Fed.  Cas.  No.  13.0ia.   d  by  VjOOQTC 
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We  are  then  brought  to  the  principal  ques- 
tion In  the  case,  which  is  of  the  nature  and 
effect  of  the  deed  from  Forrest  to  trustees 
for  the  Union  Beneficial  Society  for  a  burial 
ground. 

The  first  inquiry  which  naturally  arises  is 
whether  the  deed  was  for  a  charitable  use, 
in  the  legal  sense.  If  it  was,  the  convey- 
ance would  not  be  open  to  any  legal  objec- 
tion by  reason  of  the  length  of  time  during 
which  the  trust  might  last,  or  because  of  the 
society  named  not  being  a  corporation.  Ould 
V.  Washington  Hospital,  05  U.  S.  303;  Rus- 
sell V.  AUen.  107  U.  S.  163.  171,  2  Sup.  Ct 
327.  And  the  trustees,  although  the  deed 
did  not  in  terms  run  to  their  heirs  and  as- 
signs, would  tai^e  the  legal  estate  in  fee. 
iCussell  Y.  Allen,  above  cited;  Potter  v. 
Couch,  141  U.  S.  296,  309,  11  Sup.  Ct  1005; 
Easterbrooks  v.  Tilllnghast,  5  Gray,  17,  21. 

A  grant  for  the  maintenance  of  a  church- 
yard or  burial  ground  in  connection  with  a 
church  or  religious  society,  or  of  a  public 
burial  ground,  or  a  burial  ground  of  all  per- 
sons of  a  certain  race,  class,  or  neighbor- 
hood, might  be  considered  as  In  the  nature 
of  a  dedication  for  a  pious  and  charitable 
use.  Beatty  v.  Kurtz,  2  Pet.  566,  583,  584; 
Cincinnati  v.  White.  6  Pet  431,  436;  Jones 
V.  Habersham,  3  Woods,  443,  470,  Fed.  Cas. 
No.  7,465,  and  107  U.  a  174.  183,  184.  2  Sup. 
Ct  336;  Dexter  v.  Gardner,  7  Allen,  243, 
247;  In  re  Vaughan,  33  Ch.  Div.  187. 

By  the  act  of  congress  of  May  5,  1870,  c. 
80,  §  5,  re-enacted  in  the  Revised  Statutes 
of  the  District  of  Columbia,  provision  has 
been  made  for  the  voluntary  incorporation 
of  cemetery  associations  In  the  District  of 
Columbia;  and  '*any  person  or  persons  de- 
siring to  dedicate  any  lot  of  land,  not  ex- 
ceeding five  acres,  as  a  burial  ground  or 
place  for  the  Interment  for  the  dead,  for 
nthe  use  of  any  society,  association  or  neigh- 
gborhood,"  may  convey  such  land  by  deed  to 
•  the  District  of  Columbla,*"speclfying  in  such 
deed  the  society,  association,  or  neighbor- 
hood for  the  use  of  which  the  dedication  is 
desired  to  be  made,  and  thereby  vest  the 
title  to  such  land  in  perpetuity  for  the  uses 
stated  in  the  deed."  16  Stat  106,  107;  Rev. 
St.  D.  C.  §§  594-604. 

But  the  conveyance  now  in  question,  made 
to  private  persons,  as  trustees,  ^  years  be- 
fore the  passage  of  that  act  was  expressed 
to  be  **for  the  sole  use  and  benefit  of  the 
I'nion  Beneficial  Society  of  the  City  of  Wash- 
iiif^ton  as  aforesaid,  for  a  burial  ground,  and 
for  no  other  purpose  whatever."  The  arti- 
cles of  association  of  that  society  appear  to 
li:ive  contemplated  the  burial  of  none  but 
its  own  members;  and  the  usage,  which 
larly  sprang  up,  of  permitting  the  interment 
in  its  burial  ground  of  other  Inhabitants  of 
the  District  of  Columbia,  upon  the  payment 
of  certain  fees,  appears  to  have  been  adopt- 
ed, not  from  any  charitable  motive,  but  as  a 
source  of  private  profit  to  the  members  of 
the  association.     It  may  be  doubted  wheth- 


er, in  the  absence  of  express  statute,  the 
burial  ground  of  such  a  society  can  be  held 
to  be  a  public  charitable  use.  See  King  t. 
Fariser,  9  Cush«  71;  Donnelly  t.  Boston 
Catholic  Cemetery,  146  Mass.  168,  15  N.  B. 
505;  Anon.,  3  Atk.  277;  Pease  v.  Pattinson, 
32  Ch.  Div.  154;  Cunnack  v.  Bdwards  [1806] 
2  Ch.  679;  In  re  Buck  [18961  2  Ch.  727. 

If  It  be  assumed,  however,  as  most  favor- 
able to  the  defendant  that  this  deed  created 
a  charitable  trust  It  was  not  a  grant  Indicat- 
ing a  general  charitable  purpose,  and  point- 
ing out  the  mode  of  carrying  that  purpose 
into  effect;  thus  coming  within  the  class  of 
cases  in  which  courts  of  chancery,  when  the 
particular  mode  had  failed,  have  carried  out 
the  general  purpose.  Late  Corporation  of 
the  Church  of  Jesus  Christ  v.  U.  S.,  136  U. 
S.  1,  61-W,  10  Sup.  Ct  792;  Jackson  v.  Phil- 
lips, 14  Allen,  539.  But  the  trust  was  re- 
stricted, in  plain  and  unequivocal  terms,  to 
the  particular  society  to  be  benefited,  as  well 
as  to  the  purpose  of  a  burial  ground;  add- 
ing (as  if  to  put  the  matter  beyond  doubt), 
"and  for  no  other  purpose  whatever."  The 
trust  would  end,  therefore,  at  the  latest 
when  the  land  ceased  to  be  used  as  a  liurlal 
ground,  and  the  society  was  dissolved.  Bas-^ 
terbrooks  v.  Tilllnghast,  above  cited;  Reedg 
V.  Stouffer,  56  Md.  236,  254;  •Society  t.  I>u-» 
gan,  65  Md.  460,  5  AtL  415;  In  re  Rymer 
[1805]  1  Ch.  19,  31,  32. 

In  Easterbrooks  v.  Tilllnghast,  above  cited, 
an  Inhabitant  of  a  town  devised  land  to  a 
trustee  named,  and  his  successors  to  be  ax>- 
pointed  as  provided  in  the  will.  In  trust  to 
apply  the  Income  in  support  of  the  gospel 
and  the  maintenance  of  a  pastor  or  elder  in 
a  church  already  existing  in  the  town,  of  a 
certain  faith  and  practice,  so  long  as  the 
members  of  that  church,  **or  their  succes- 
sors, shall  maintain  the  visibility  of  a  church 
In  said  faith  and  order,  and  uniting  In  fel- 
lowship and  communion  with  those  who  hold 
and  practice  said  principles  and  no  others.** 
Three  years  after  the  testator's  death  the 
members  of  the  church,  reduced  to  two  In 
number,  voted  and  resolved,  at  a  meeting 
called  by  public  notice,  that  they  would  no 
longer  endeavor  to  maintain  the  appearance 
of  a  visible  church,  and  declared  the  church 
dissolved  and  extinct  The  supreme  Judi- 
cial court  of  Massachusetts,  speaking  by 
Mr.  Justice  Metcalf ,  decided  that  the  trustee 
took  an  estate  in  fee,  but  that  the  church 
having  been  dissolved,  and  having  ceased 
to  be  a  visible  church,  he  held  the  land  for 
the  devisor's  heirs  at  law,  as  a  resulting 
trust     5  Gray,  21. 

In  Rawson  v.  Uxbridge,  7  Allen,  125,  dted 
by  the  defendant,  the  deed  was  to  a  town 
of  land  already,  as  the  deed  recited,  "being 
improved  for  a  burying  place,"  habendum 
"to  the  said  town  of  Uxbridge  forever,  to 
their  only  proper  use,  benefit  and  behoof, 
for  a  burying  place  forever."  There  were 
no  such  negative  words  as  in  the  deed  now 
before  us,  "and  for  no  other  purpose  what- 
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erer."*  Hie  action  was  at  law,  and  the  only 
qnestion  argued  or  considered  was  whether 
the  deed  created  an  estate  upon  condition 
subsequent  While  deciding  that  It  did  not, 
Chief  Justice  Bigelow  said,  **lt  it  be  asked 
whether  the  law  will  give  any  force  to  the 
words  in  a  deed  which  declare  that  the  grant 
is  made  for  a  specific  purpose,  or  to  accom- 
plish a  particular  object,  the  answer  is  that 
they  may,  if  properly  expressed,  create  a 
confidence  or  trust,  or  amount  to  a  covenant 
or  agreement  on  the  part  of  the  grantee." 

^  7  AUen,  130. 

g    The  somewhat  similar  cases  of  Crane  T. 

^  Hyde  Park,  135^  Mass.  147,  and  Mahoning 
Co.  V.  Young,  16  U.  S.  App.  253,  8  0.  C.  A. 
27,  and  59  Fed.  96,  also  cited  by  the  defend- 
ant, likewise  turned  upon  a  question  of  for- 
feiture for  breach  of  a  condition  subsequent 
In  a  deed  to  a  municipal  corporation. 

In  the  case  at  bar,  the  trust  created  by  the 
deed  having  been  terminated,  according  to 
its  express  provisions,  by  the  land  ceasing 
to  be  used  as  a  burial  ground,  and  the  dis- 
solution and  extinction  of  the  society  for 
whose  benefit  the  grant  was  made,  there 
arises,  by  a  familiar  principle  of  equity  ju- 
risprudence, a  resulting  trust  to  the  grantor 
and  his  heirs,  whether  his  conveyance  was 
by  way  of  gift,  or  for  valuable  considera- 
tion. 2  Fonbl.  Eq.  116,  133,  and  notes;  2 
Story,  Eq.  Jur.  §§  1190,  1200;  Hill,  Trustees, 
113,  133;  Easterbrooks  v.  Tilllnghast  and 
Reed  v.  StoufTer,  above  cited. 

The  question  suggests  Itself  whether  the 
case  at  bar  falls  within  the  rule  of  law 
known  as  the  "rule  against  perpetuities,*' 
by  which  an  estate,  legal  or  equitable,  grant- 
ed or  devised  by  one  person  to  another, 
which,  by  the  terms  of  the  lustrument  creat- 
ing it,  is  not  to  vest  until  the  happening  of 
a  contingency  which  may  by  possibility  not 
occur  within  the  period  of  a  life  or  lives  In 
being  (treating  a  child  in  its  mother*s  womb 
as  in  being)  and  21  years  afterwards,  is  void 
for  remoteness,  and  consequently  a  limita- 
tion over  to  a  third  person,  which  may  pos- 
sibly not  take  effect  within  the  period,  is 
void,  and  the  estate  remains  In  the  first 
taker.  That  rule  does  not  apply  to  a  gift 
to  a  charity,  with  no  intervening  gift  to  or 
for  the  benefit  of  a  private  person  or  corpo- 
ration, or  to  a  contingent  limitation  over 
from  one  charity  to  another.  But  it  does 
apply  to  a  grant  or  devise  to  a  charity  after 
one  to  a  private  person,  as  well  as  to  a 
grant  or  devise  to  a  private  person,  al- 
though limited  over  after  an  Immediate  gift 
to  a  charity.  Russell  v.  Allen,  107  U.  S. 
103,  171,  2  Sup.  Ct.  327;  Jones  v.  Haber- 
sham, 107  U.  S.  174,  185,  2  Sup.  Ct.336;  Mc- 
Arthur  v.  Scott.  113  U.  S.  340.  381,  382.  5 
Sup.  Ct.  r>r>2;  Brattle  Square  Church  v. 
Grant,  3  Gray.  142;  Theological  Education 
Society  v.  Attorney  General,  135  Mass.  285; 
In  re  Tyler  [1891]  3  Ch.  252;  In  re  Bowen 
[18931  2  Ch.  491. 
But  when  there  la  no  limitation  over  in 


the  grant  or  devise,  and  the  grantor  or  de-g 
visor,  or  the  heirs  of  either,  claim  theses-* 
tate,  not  under  the  grant  or  devise,  but  be- 
cause, by  reason  of  the  failure  thereof,  the 
estate^  legal  or  equitable,  aa  the  case  may 
be,  reverts  or  results  to  him  or  them,  the 
rule  against  perpetuities  is  inapplicable. 

Even  when  the  first  gift  is  strictly  upon 
condition  subsequent,  requiring  an  entry  on 
the  part  of  the  grantor  or  devisor,  or  his 
heirs,  to  revest  the  estate  in  him  or  them, 
the  American  courts  have  treated  their  title 
as  unaffected  by  the  rule  against  perpe- 
tuities. Cowell  V.  Springs  Co.,  100  U.  S. 
55;  Gray  v.  Blanchard.  8  Pick.  283;  Austin 
V.  Cambridgeport  Parish,  21  Pick.  215; 
Guild  V.  Richards,  16  Gray,  309;  Tobey  v, 
Moore,  130  Mass.  448;  Gray,  Perp.  U  304- 
310. 

But  the  deed  in  this  case  is  clearly,  in 
terms  and  effect,  a  conveyance  in  trust, 
with  no  words  apt  to  create  a  condition. 
Stanley  v.  Colt,  6  Wall.  119;  Barker  v.  Bar- 
rows, 138  Mass.  578;  Attorney  General  v. 
Wax  Chandlers*  Co.,  U  R.  6  H.  L.  1.  In 
such  a  case,  it  has  been  held,  both  in  this 
country  and  in  England,  that  upon  the  fail- 
ure of  the  trust  declared  in  the  deed,  al- 
though depending  upon  a  contingency  which 
might  not  happen  within  the  period  pre- 
scribed by  the  rule  against  perpetuities,  the 
resulting  trust  to  the  grantor  and  his  heirs 
is  not  invalidated  by  the  rule.  Easter- 
brooks Y.  Tilllnghast,  above  cited;  Stone  v. 
Framlngham,  109  Mass.  803;  Society  y.  Bo- 
land,  155  Mass.  171,  29  N.  E.  524;  In  re 
Randell,  38  Ch.  Div.  213,  218,  219;  In  re 
Bowen  [1893]  2  Ch.  491,  494.  In  RandeU*s 
Case,  Mr.  Justice  North  said:  "In  my  opin- 
ion, a  direction  that  in  a  particular  event  a 
fund  shall  go  in  the  way  in  which  the  law 
would  make  it  go  in  the  absence  of  such  a 
direction  cannot  be  said  to  be  an  invalid 
gift,  or  contrary  to  the  policy  of  the  law." 
And  in  Bowen's  Case  Mr.  Justice  Sterling 
said:  "As  property  may  be  given  to  a  char- 
ity in  perpetuity,  it  may  be  given  for  any 
shorter  period,  however  long;  and  the  inter- 
est undisposed  of,  even  if  it  cannot  be  the 
subject  of  a  direct  executory  gift,  may  be 
left  to  devolve  as  the  law  prescribes." 

In  the  case  at  bar,  our  conclusions  as  to 
the  effect  of  Forrest's  deed,  assuming  It  to 
be  in  the  nature  of  a  valid  dedication  for  a^^ 
pious  and  charitable  use,  may  be  summed  g 
*np  as  follows:  The  trustees  named  In  the* 
deed  took  the  legal  estate  In  fee.  The  equita- 
ble estate  in  fee  was  from  the  beginning, 
and  always  remained.  In  the  grantor  and 
his  heirs.  The  trust  declared  in  the  deed, 
for  a  burial  grround  for  the  Union  Beneficial 
Society,  came  to  an  end,  according  to  its 
own  express  restriction  and  limitation,  by 
the  land  ceasing  to  be  used  as  a  burial 
ground,  and  the  dissolution  of  the  society. 
Thereupon  the  trustees  held  the  legal  estate 
In  fee,  subject  to  a  resulting  trust  to  the 
grantor's    heirs,    unaffect^y  V^(  the    rnls 
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against  perpetuities;  and  tbe  legal  estate  of 
the  trustees  descended  to  their  heirs,  and 
passed  by  the  deeds  of  the  latter  to  the  de- 
fendant, charged  with  this  resulting  trust 

The  altematiYe  that  the  trust  expressed  in 
Forrest's  deed  was  not  a  charitable  use, 
but  was  Toid  as  tending  to  create  a  perpe- 
tuity, and  that  the  trustees,  immediately 
upon  the  execution  and  delivery  of  the  deed 
to  them,  held  the  land  subject  to  a  resulting 
trust  for  the  grantor  and  his  heirs,  would 
be  wholly  inconsistent  with  the  position  al- 
ways taken  by  the  defendant,  Grimshaw, 
and  by  the  trustees  and  the  society  under 
whom  he  claims  title,  and  could  not,  there- 
fore, inure  to  his  benefit  by  way  of  defense 
to  this  suit,  on  the  ground  of  laches  or  oth- 
erwise. All  Forrest*s  heirs  (except  Mrs. 
Broolis,  who  had  conveyed  her  title  to  the 
defendant,  Grimshaw)  have  joined  as  plain- 
tiffs in  this  bill  to  enforce  the  resulting  trust 
tn  their  favor.  Both  they  and  Grimshaw 
had  acted  upon  the  theory  that  the  deed  of 
Forrest  created  a  valid  trust  for  the  Uaiion 
Beneficial  Society.  The  plaintifTs  made  no 
claim  to  the  land,  so  long  as  it  was  used  by 
that  society  for  a  burial  ground.  And  nei- 
ther the  trustees,  nor  Grimshaw  claiming 
under  them,  contended  that  they  took  an 
absolute  title,  free  from  the  trust  expressed 
in  Forrest's  deed.  The  real  controversy  be- 
tween the  plaintifTs  and  Grimshaw  was  as 
to  the  comstruction  of  the  deed«  and  as  to 
the  duration  of  the  express  trust  therein  de- 
clared for  the  Union  Beneficial  Society. 

The  objection  that  the  plaintiffs*  only  rem- 
edy is  at  law  is  unavailing.  The  bill,  be- 
QD  sides  specifically  praying  that  the  land  be 
g  decreed  to  have  reverted  to  Forrest's  heirs, 
*  and  that  •a  partition  be  ordered  to  be  made 
between  the  defendant,  Grimshaw,  as  gran- 
tee of  Mrs.  Brooks,  one  of  Forrest's  heirs, 
and  the  plaintiffs,  his  other  heirs,  and  that 
the  deeds  to  Grimshaw  from  the  heirs  of 
the  trustees  be  declared  to  be  a  cloud  upon 
the  plaintiffs'  title,  contains  a  prayer  for 
general  relief,  under  which  the  court  may 
grant  any  relief  justified  by  the  facts  stated 
In  the  bill  and  appearing  in  proof.  Jones 
V.  Van  Doren,  130  U.  S.  684,  692,  0  Sup.  Ot 
685. 

Upon  the  allegations  of  the  bill,  and  the 
proofs  at  the  hearing,  the  trustees  named  in 
Forrest's  deed,  and  their  heirs,  and  Grim- 
shaw as  grantee  of  the  latter,  took  the  legal 
title  In  fee,  in  any  aspect  of  the  case,  sub- 
ject to  a  resulting  trust  for  the  heirs  of  the 
grantor.  A  resulting  trust  is  a  creature  of 
equity,  and  can  be  enforced  in  a  court  of 
chancery  only.  Wilklns  v.  Hoiman,  16  Pet. 
25,  59.  Moreover,  the  title  of  the  plaintiffs 
appearing  upon  the  allegations  and  proofs 
to  be  purely  equitable,  the  bill  may  also  be 
maintained  for  partition  of  the  land.  Act 
Aug.  15,  1S76,  c.  297  (19  Stat.  202);  WlUard 
V.  Willard.  145  U.  S.  116,  12  Sup.  Ct  818; 
Lucas  V.  King.  10  N.  J.  Eq.  277. 

The  court,  having  acquired  jurisdiction  of 


the  bill  upon  both  these  gronndi^  was  au- 
thorized to  retain  it  for  the  purpose  of  ad- 
ministering complete  relief  between  the 
parties.  Including  the  question  of  any  allow- 
ance to  which  Grimshaw  might  be  entitled 
for  the  expense  Incurred  in  the  removal  of 
the  bodies  from  the  burial  ground  to  other 
cemeteries,  or  upon  any  other  account 

The  decree  below  appears  to  have  pro- 
ceeded upon  the  misapprehension  that  the 
heirs  of  Forrest  were  not  entitled  to  any 
relief,  unless  by  reason  of  his  membership 
in  the  Union  Beneficial  Society. 

Decree  reversed,  and  ease  remanded  for 
further  proceedings  In  conformity  with  this 
opinion. 


att  u.  8.  SIS) 

SMITH  et  aL  v.  VULCAN  IRON  WORKS. 

NORTON  et  aL  v.  WHBATON. 

(February  16,  1897.) 

Nos.  200.  639. 

APPBAL8  TO  THS  CIRCUIT  COURT  OV  APPBAXJ— IN- 
JUNOTIOH— RbvibW  on  MbRITS— DISMISS- 
AL OF  Bill— Cbrtiorari. 

1.  An  appeal,  under  Act  March  8,  1801,  e. 
517,  S  7,  to  the  circuit  court  of  appeals,  from 
an  interlocutory  decree  of  the  circuit  court 
granting  an  injunction,  may  be  taken  from 
the  whole  decree.  It  need  not  be  restricted  to 
the  part  granting  the  injunction. 

2.  And  on  such  an  appeal  tbe  circuit  court 
of  appeals  may  consider  and  determine  the  case 
on  its  merits,  and  may  render  or  direct  a  final 
decree  dismissing  the  bill. 

8.  Certiorari  will  not  lie  to  review  the  action 
of  the  circuit  court  of  appeals  in  dismissing,  on 
motion,  an  appeal  from  the  dismissal  by  the 
circuit  court  of  a  bill  for  injunction,  in  obedi- 
ence to  a  decree  of  the  circuit  court  of  appeals, 
made  on  the  merits  in  an  appeal  from  the  in- 
terlocutory decree  of  the  circuit  court  granting 
the  injunction. 

Petitions  for  Writs  of  Certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 

In  each  of  these  cases,  the  circuit  court  of 
the  United  States  for  the  Northern  district 
of  California,  upon  a  bill  in  equity  for  the 
infringement  of  a  patent  for  an  invention, 
an  answer  denying  the  validity  and  the  in- 
fringement of  the  patent,  a  general  replica- 
tion, and  a  hearing,  entered  an  interlocutory 
decree,  adjudging  that  the  patent  was  valid, 
and  had  been  infringed,  granting  an  injunc- 
tion, and  referring  the  case  to  a  master  to 
take  an  account  of  profits  and  damages. 
From  that  decree,  in  each  case,  the  defend- 
ant appealed  to  the  circuit  court  of  appeals 
for  the  Ninth  circuit 

In  the  first  case,  the  defendant,  at  the 
time  of  taking  the  appeal,  filed  in  the  circuit 
court  an  assignment  of  errors,  alleging  error 
In  holding  that  the  patent  was  valid,  and 
ttiat  it  had  been  infringed.  The  plaintiff 
moved  the  circuit  court  of  appeals  to  dis- 
miss the  appeal,  so  far  as  it  involved  any 
question  except  whether  an  injunction 
should  be  awarded.  But  that  court  denied 
the  motion,  and,  upon  a  hearing,  examln^lp 
the  questions  of  validity  and  infringemennf^ 
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decided  them  in  favor  of  the  defendant,  and 
entered  a  decree  reversing  the  decree  of  the 
circuit  court  15  U.  S.  App.  217,  577,  10  a 
0.  A.  493,  and  62  Fed.  444.  On  petition  of 
the  plaintiff,  this  court,  on  January  28,  1895, 
granted  a  writ  of  certiorari  to  the  circuit 
court  of  appeals, 
jj  In  the  second  case,  the  circuit  court  of  ap- 
g  peals  affirmed  the  decree  of  the  circuit  court 

•  (20  U.  S.  App.  409),  but,  upon^a  rehearing, 
decided  that  there  had  been  no  infringe- 
ment, reversed  its  own  decree  and  that  of 
the  circuit  court,  and  remanded  the  case 
with  instructions  to  dismiss  the  bill,  and 
afterwards  denied  a  petition  for  a  rehearing 
and  a  motion  to  certify  questions  of  law  to 
this  court  44  U.  S.  App.  118,  425,  17  C.  0. 
A.  447,  and  70  Fed.  833.  The  circuit  court, 
upon  receiving  the  mandate  of  the  circuit 
court  of  appeals,  and  without  hearing  the 
plaintiffs,  entered  a  final  decree  dismissing 
the  bilL  An  appeal  from  this  decree  was 
taken  by  the  plaintiff  to  the  circuit  court  of 
appeals,  and,  upon  the  defendant's  motion, 
and  without  any  hearing  on  the  merits,  was 
dismissed  by  that  court  The  plaintiff,  on 
November  9,  1896,  presented  to  this  court  a 
petition  for  a  writ  of  certiorari,  and  the 
court  thereupon  granted  a  rule  to  show  cause 
why  the  writ  should  not  issue  to  bring  up 
the  decree  of  the  circuit  court  of  appeals, 
"so  that  it  may  be  determined  whether,  up- 
on an  appeal  from  an  Interlocutory  decree 
granting  a  temporary  injunction  In  a  patent 
case,  the  circuit  court  of  appeals  can  render 
or  direct  a  final  decree  on  the  merits.*' 

That  question  was  now,  by  leave  of  the 
court  orally  argued  in  both  cases;  the  par- 
ties In  the  first  case  stipulating  in  writing 
that  if  the  decision  of  this  court  upon  that 
(luestlon  should  be  in  favor  of  the  Jurisdic- 
tion of  the  circuit  court  of  appeals,  the  case 
should  be  dismissed  by  the  appellees. 

Calderon  Carlisle  and  Wm.  6.  Johnson,  for 
Ellen  L.  Smith  et  al.  John  H.  Miller,  for  the 
Iron  Works  and  Edwin  and  Oliver  Morton. 
Milton  A.  Wheaton,  pro  se. 

Mr.  Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

The  act  of  March  3.  1891,  c.  517,  establish- 
ing circuit  courts  of  appeals,  after  providing 
Q  in  section  5,  for  appeals   from  the  circuit 
g«<x)urts  and   district  courts  directly   to  this 

•  court  in*certain  classes  of  cases,  and,  in  sec- 
tion 6,  for  appeals  from  final  decisions  of 
those  courts  to  the  circuit  court  of  appeals 
in  all  other  cases,  including  cases  arising 
under  the  patent  laws,  further  provides,  in 
section  7,  that  "where,  upon  a  hearing  in 
equity  In  a  district  court,  or  In  an  existing 
circuit  court,  an  injunction  shall  be  granted 
or  continued  by  an  interlocutory  order  or  de- 
cree, in  a  cause  in  which  an  appeal  from  a  final 
decree  may  be  taken  under  the  provisions  of 
this  act  to  the  circuit  court  of  appeals,  an 
appeal  may  be  taken  from  such  interlocu- 


tory order  or  decrte  granting  or  continuing 
such  injunction  to  the  circuit  court  of  ap- 
peals: provided,  that  the  appeal  must  be 
taken  within  thirty  days  from  the  entry  of 
such  order  or  decree,  and  it  shall  take  preced- 
ence in  the  appellate  court;  and  the  pro- 
ceedings in  other  respects  in  the  court  below 
shall  not  be  stayed,  unless  otherwise  ordered 
by  that  court  during  the  pendency  of  such 
appeaL"    26  Stat.  828, 

The  questions  presented  by  each  of  these 
cases  are  whether,  in  a  suit  in  equity  for 
the  infringement  of  a  patent,  an  appeal  to 
the  circuit  court  of  appeals  from  an  Inter- 
locutory order  or  decree  of  the  circuit  court, 
granting  an  Injunction,  and  referring  the 
case  to  a  master  to  take  an  account  of  dam- 
ages and  profits,  may  be  from  the  whole 
order  or  decree,  or  must  be  restricted  to  that 
part  of  it  which  grants  the  injunction,  and 
whether  the  circuit  court  of  appeals,  upon 
such  an  appeal,  may  consider  and  decide  the 
merits  of  the  case,  and,  if  it  decides  them  in 
the  defendant's  favor,  may  order  the  bill 
to  be  dismissed. 

Upon  these  questions  there  has  been  some 
diversity  of  opinion  among  the  circuit  courts 
of  appeals  of  the  different  circuits.  But 
those  courts  have  now  generally  concurred 
in  taking  the  broader  view  of  the  appeal 
itself,  and  of  the  power  of  the  appellate 
court. 

In  the  earliest  of  such  appeals,  the  cases 
were  examined  on  the  merits,  and,  upon  a  re- 
versal of  the  order  or  decree  appealed  from, 
the  authority  to  direct  the  bill  to  be  dismissed 
was  assumed,  without  question.  In  the  cir- 
cuit courts  of  appeals  for  the  Fifth  circuit 
(Dudley  E.  Jones  Oo.  v,  Munger  Imp.  Cot- si 
ton-Mach.  Manufg  Co. •[Dec.,  1891]  2  U.  S.? 
App.  55,  1  C.  C.  A.  668,  and  50  Fed.  785),  for 
the  First  circuit  (Richmond  v.  Atwood  [Feb., 
1892]  5  U.  S.  App.  1,  1  C.  C.  A.  144,  and  48 
Fed.  910),  and  for  the  Second  circuit  (Amer- 
ican Paper  Pail  &  Box  Co.  y.  National  Feed- 
ing Box  &  Paper  Co.  [July,  1892]  1  U.  S.  App. 
283,  2  C.  C.  A.  165,  and  51  Fed.  229).  The 
cases  in  the  Fifth  and  First  circuits  were  aft- 
erwards reconsidered  upon  petitions  for  re- 
hearing. In  the  Fifth  circuit  the  decree  was 
modified  so  as  only  to  direct  the  injunction  to 
be  dissolved.  Dudley  E.  Jones  Co.  y.  Munger 
Imp.  Cotton-Mach.  Manufg  Co.  (May,  1892)  2 
U.  8.  App.  188,  1  C.  C.  A.  668,  and  50  Fed. 
785.  But  in  the  First  circuit  the  power  of 
the  circuit  court  of  appeals,  upon  such  an  ap- 
peal, to  consider  the  merits  of  the  case,  and 
to  order  the  bill  to  be  dismissed,  was  main- 
tained, after  thorough  discussion  of  the  sub- 
ject, on  principle  and  authority,  in  an  opinion 
delivered  by  Judge  Aliirich.  Richmond  y.  At- 
wood (Sept.,  18J)2)  5  U.  S.  App.  151,  2  0.  a 
A.  59C,  and  52  Fed.  10. 

This  view  has  since  prevailed,  not  only  In 
the  First  circuit  (Marden  y.  Manufacturing  Co. 
[May.  1S95]  33  U.  S.  App.  123,  15  C.  C.  A. 
20,  and  67  Fed.  809;  Wright  &  Colton  Wire^ 
Cloth  Co.  V.  Clinton  Wire-Cloth  Co.  [May, 
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1895]  88  U.  8.  App.  188,  206,  236,  14  a  O. 
A«  646,  and  67  Fed.  790),  but  also  In  the  Sec- 
ond circuit  (Construction  Co.  v.  Young  [Dec., 
1892]  11  U.  S.  App.  683,  685,  8  0.  C.  A.  231, 
iuid  59  Fed.  721;  Cycle  Co.  v.  Featherstone 
[Aug.,  18D3]  14  U.  S.  App.  632,  655,  6  C.  C. 
A.  487,  and  57  Fed.  631;  Curtis  v.  Wheel 
■Co.  [Dec.,  1893]  20  U.  S.  App.  146,  7  O.  C.  A. 
493,  and  58  Fed.  784;  Westinghouse  Air-Brake 
Co.  V.  New  York  Air-Brake  Co.  [Oct,  1894] 
:20  U.  S.  App.  248,  358,  11  0.  C.  A.  528,  and  63 
Fed.  962;  Manufacturing  Co.  y.  Griswold 
[April,  1805]  35  U.  S.  App.  246,  15  C.  C.  A. 
161,  and  67  Fed.  1017),  In  the  Third  drcult 
<  Union  Switch  &  Signal  Co.  y.  Johnson  Rail- 
road  Signal  Co.  [May,  1894]  17  U.  S.  App.  609, 
<;il,  620,  10  C.  C.  A.  176,  and  61  Fed.  940; 
]:rie  Rubber  Co.  y.  American  Dunlop  Tire  Co. 
[July,  1895]  28  U.  S.  App.  470,  613,  622,  16 
C.  C.  A.  632,  and  70  Fed.  58),  in  the  Seventh 
circuit  (Temple  Pump  Co.  y.  Goss  Pump  A 
Kubber  Bucket  Manuf  g  Co.  [Oct,  1893]  18 
U.  S.  App.  229,  7  a  a  A.  174,  and  68  Fed. 
196;  Repair  Co.  y.  Beckwith's  Bx'rs  [Oct, 
1803]  18  U.  S.  App.  245,  7  C.  C.  A.  160.  and  68 
Fed.  182;  Electric  Manufg  Co.  y.  Bdison  Elec- 
tric Light  Co.  [May,  1894]  18  U.  S.  App.  637, 
iy^,  10  C.  C.>A.  106,  and  61  Fed.  834;  Card  y. 
€olby  [Noy.,  1894]  24  U.  a  App.  460,  480,  486, 
12  C.  C.  A.  319,  and  64  Fed.  594;  Standard  Ele- 
vator Co.  y.  Crane  Elevator  Co.  [Oct,  1896]  46 
U.  S.  App.  411,  22  C.  C.  A.  549,  and  76  Fed. 
767),  in  the  Eighth  circuit  (Lockwood  y.  Wickes 
[June,  1896]  40  U.  S.  App.  136,  21  C.  0.  A. 
257,  and  75  Fed.  118,  overruling  same  case 
[Dec.,  1895]  36  U.  S.  App.  321,  21  C.  C.  A. 
257,  and  75  Fed.  118),  and  in  the  Ninth  cU-cult 
f,  (Consolidated  Piedmont  Cable  Co.  v.  Pacific 
2  Cable  Ry.  Co.  [July,  1893]  15  U.  S.  App.  216, 
♦  7  C.  C.  A.  195,  and  58  Fed.  326;  •Butte  City 
St  Ry.  y.  Pacific  Cable  Ry.  Co.  [Feb.,  1894] 
15  U.  S.  App.  341,  9  C.  C.  A.  41,  and  60  Fed. 
410;  Vulcan  Iron  Works  y.  Smith  [May,  1894] 
15  U.  S.  App.  577, 10  O.  C.  A.  493,  and  62  Fed. 
444;  Wheaton  v.  Norton  [Jan.,  1895]  29  U.  S. 
App.  409,  and  [Oct.,  1895]  44  U.  S.  App.  118, 
170,  17  C.  C.  A.  447,  and  70  Fed.  833). 

In  the  Fourth  circuit,  the  question  does 
not  appear  to  have  arisen  in  a  patent  case. 
But  where,  upon  a  bill  in  equity  to  restrain 
a  supervisor  of  registration  from  interfering 
with  the  right  to  vote  at  the  election  of  dele- 
};ate8  to  a  convention  to  revise  the  constitu- 
tion of  the  state  of  South  Carolina,  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  South  Carolina  had,  by  successive 
orders,  granted  and  continued  a  temporary 
injunction,  the  circuit  court  of  appeals,  up- 
on appeal  from  these  orders,  entered  a  de- 
cree, not  only  reversing  the  orders,  but  di- 
recting the  bill  to  be  dismissed,— the  chief 
Justice  saying,  "Although  the  appeal  is  from 
interlocutory  orders,  yet,  as  we  entertain  no 
doubt  that  such  a  bill  cannot  be  maintained, 
we  are  constrained,  in  reversing  these  or- 
ders, to  remand  the  cause  with  a  direction 
to  dismiss  the  bUl."  Green  v.  Mills  (1895) 
2r»  U.  8.  App.  383,  398,  16  C.  C.  A.  516,  and 


69  Fed.  852.  An  appeal  from  that  decree 
was  dismissed  by  this  court,  without  touch- 
ing this  question.  159  U.  8.  661,  16  Sup.  Ot 
132. 

In  the  Sixth  circuit,  on  the  other  hand,  in 
a  case  in  which  the  circuit  court  had  entered 
an  interlocutory  decree  sustaining  the  valid- 
ity of  the  patent,  adjudging  that  there  was 
an  infringement,  ordering  an  account  of 
damages  and  profits,  and  granting  an  injunc- 
tion, and  had  allowed  an  appeal  from  so 
much  only  of  that  decree  as  granted  the  in- 
junction, and  denied  an  appeal  from  the  rest 
of  the  decree,  the  circuit  court  of  appeals,  In 
an  opinion  delivered  by  Mr.  Justice  Jackson 
(then  circuit  judge)  with  the  concurrence  of 
Judge  Taft  and  Judge  Hammond,  held  that 
the  appeal  had  been  properly  restricted  by 
the  circuit  court,  and  that  the  circuit  court 
of  appeals  had  no  authority,  upon  this  ax>- 
peal,  to  hear  and  fully  determine  the  merits 
of  the  case,  but  that  those  remained,  not- 
withstanding the  appeal,  within  the  Juris- 
diction and  control  of  the  circuit  court  That 
decision  was  made  before  the  second  deci- 
sion in  Richmond  v.  Atwood,  above  cited, 
had  been  reported,  and  without  reference  to 
the  practice  of  courts  of  chancery  elsewhere. 
And  it  was  said  in  the  opinion:  '^t  would 
doubtless  have  been  well  if.  In  the  creation  09 
^of  this  court,  the  seventh  section  of  the  actg 
*had  permitted  or  authorized  an  appeal  from* 
interlocutory  decrees  sustaining  the  validity 
of  patents  and  adjudging  their  infringement, 
80  as  to  obviate  in  many  cases  the  taking  of 
expensive  accounts,  and  the  delays  incident 
thereto."  Watch  Co.  v.  Bobbins  (Oct,  1892) 
6  U.  S.  App.  275,  281,  8  O.  C.  A.  108,  and  62 
Fed.  337.  A  certificate  thereupon  made  by 
the  circuit  court  of  appeals,  for  the  purpose 
of  obtaining  the  instructions  of  this  court, 
was  dismissed  by  this  court,  with  Mr.  Jus- 
tice Jackson's  concurrence,  because  no  ques- 
tion of  law  was  distinctly  certified,  and  be- 
cause the  circuit  court  of  appeals  had  de- 
cided the  case  before  granting  the  certificate. 
148  n.  S.  266,  13  Sup.  Ot  694. 

That  decision  was  long  treated  as  settling 
the  practice  in  that  circuit  on  appeals  from 
such  interlocutory  decrees,  and  as  permitting 
the  questions  of  validity  and  infringement 
to  be  considered  only  so  far  as  they  affected 
the  granting  or  refusal  of  an  injunction. 
Blount  V.  Soci6t6  Anonyme  (Nov.,  1892)  6 
U.  S.  App.  335,  3  C.  C.  A,  455,  and  53  Fed.  98; 
Watch  Co.  V.  Robbins,  (Oct,  1894)  22  U.  S. 
App.  601,  634,  12  C.  C.  A.  174,  and  64  Fed. 
384;  Duplex  Printing-Press  Co.  v.  Camp- 
bell Prlnting-Press  &  Manufg  Co.  (July, 
1895)  37  U.  S.  App.  250,  16  C.  C.  A.  220,  and 
69  Fed.  250;  Thompson  v.  Nelson  (Nov., 
1895)  37  U.  S.  App.  478,  18  O.  C.  A.  137,  and 
71  Fed.  339;  Goshen  Sweeper  Co.  of  Grand 
Rapids  V.  Blssell  Carpet-Sweeper  Co.  (Dec., 
1895,  and  Feb.,  1896)  37  U.  S.  App.  665,  689. 
19  C.  C.  A.  13,  and  72  Fed.  67. 

But,  at  last,  the  circuit  court  of  appeals  of 
the  Sixth  circuit,  in  an  able  and  elaborate 
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opinion  dellrered  by  Judge  Lnrton,  with  the 
concurrence  of  Judge  Taft  and  Judge  Ham- 
mond, being  a  majority  of  the  court  which 
had  made  the  dedsion  in  Watch  Go.  y.  Rob- 
bing, 6  U.  S.  App.  275,  8  O.  0.  A.  103,  and  52 
Fed.  337,  above  cited,  expressly  overruled 
that  decision,  and  brought  the  practice  in 
that  circuit  into  harmony  with  the  practice 
prevailing  in  other  circuits.  Bissell  Carpet- 
Sweeper  Co.  v.  Goshen  Sweeper  Co.  of  Grand 
Rapids  (March,  1896)  43  U.  S.  App.  47.  19 
O.  G.  A.  25,  and  73  Fed.  545;  Manufacturing 
Co.  V.  Robbins  (May,  1806)  43  U.  S.  App.  391, 
21  C.  G.  A.  198,  and  75  Fed.  17. 
^  By  the  practice  in  equity,  as  administered 
2  In  the  court  of  chancery  and  the  house  of 
*  lords  in  England,  and  in  the^courts  of  chan- 
cery and  courts  of  errors  in  the  states  of 
New  York  and  New  Jersey,  appeals  lay  from 
interlocutory,  as  well  as  from  final,  orders 
or  decrees;  and  upon  an  appeal  from  an  in- 
terlocutory order  or  decree  the  appellate 
court  had  the  power  of  examining  the  merits 
of  the  case,  and,  upon  deciding  them  in  favor 
of  the  defendant,  of  dismissing  the  bill,  and 
thus  saving  to  both  parties  the  needless  ex- 
pense of  a  further  prosecution  of  the  suit. 
Palmer,  H.  L.  Prac.  1;  2  Danlell,  Gh.  Prac. 
(1st  Ed.)  1491,  1492;  Forgay  v.  Conrad,  6 
How.  201,  205;  Le  Guen  v.  Gouverneur,  1 
Johns.  Gas.  436,  498,  499,  507-^09;  Bush  v. 
Livingston,  2  Gaines,  Gas.  66,  86;  Newark  & 
N.  Y.  R.  Go.  V,  City  of  Newark,  23  N.  J.  Eq. 
515. 

But,  under  the  judicial  system  of  the  Unit- 
ed States,  from  the  beginning  until  the  pas- 
sage of  the  act  of  1891,  establishing  circuit 
courts  of  appeals,  appeals  from  the  circuit 
courts  of  the  United  States  in  equity  or  in 
admiralty,  like  writs  of  error  at  common 
law,  would  lie  only  after  final  Judgment  or 
decree;  and  an  order  or  decree  In  a  patent 
cause,  whether  upon  preliminary  applica- 
tion or  upon  final  hearing,  granting  an  in- 
junction, and  referring  the  cause  to  a  mas- 
ter for  an  account  of  profits  and  damages, 
was  interlocutory  only,  and  not  final,  and 
therefore  not  reviewable  on  appeal  before 
the  final  decree  in  the  cause.  Act  Sept.  24, 
1789,  c.  20,  §§  13,  22  a  Stat.  81.  Si);  Act 
March  3,  1803,  c.  40  (2  Stat.  244);  Rev.  St 
§§  691,  092,  699,  701;  Forgay  v.  Conrad,  above 
cited;  Barnard  v.  Gibson,  7  How.  GuO;  Hu- 
mlston  V.  Stalnthorp,  2  Wall.  106;  Iron  Co. 
V.  Martin,  132  U.  S.  91,  10  Sup.  Ct  32;  Mc- 
Gourkey  v.  Railway  Co.,  146  U.  S.  536,  545, 
13  Sup.  Ct  170;  American  Const  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.,  148  U.  S. 
372,  878,  379,  13  Sup.  Ct  758. 

The  provision  of  section  7  of  the  act  of 
1891,  that  where,  "upon  a  hearing  in  equity," 
In  a  circuit  court  "an  injunction  shall  be 
granted  or  continued  by  an  interlocutory 
order  or  decree,"  in  a  cause  in  which  an  ap- 
peal from  a  final  decree  might  be  taken  to 
the  circuit  court  of  appeals,  "an  appeal  may 
be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunc- 


tion" to  that  canrt,  authorizes^*  according  tof 
its  grammatical  construction  and  natunU 
meaning,  an  appeal  to  be  taken  from  the 
whole  of  such  interlocutory  order  or  decree, 
and  not  from  that  part  of  it  only  which 
grants  or  continues  an  injunction. 

The  manifest  intent  of  this  pi-ovislon,  read 
in  the  light  of  the  previous  practice  in  the 
courts  of  the  United  States,  contrasted  witli 
the  practice  in  courts  of  equity  of  the  high- 
est authority  elsewhere,  appears  to  this  court 
to  have  been,  not  only  to  permit  the  defendant 
to  obtain  immediate  relief  from  an  injunc- 
tion, the  continuance  of  which  throughout 
the  progress  of  the  cause  might  seriously 
afTect  his  interests,  but  also  to  save  both 
parties  from  the  expense  of  further  litiga- 
tion, should  the  appellate  court  be  of  opinion 
that  the  plaintiff  wa^  not  entitled  to  an  In- 
junction because  his  bill  had  no  equity  to 
support  it 

The  power  of  the  appellate  court  over 
the  cause,  of  which  it  has  acquired  jurisdic- 
tion by  the  appeal  from  the  interlocutory 
decree,  is  not  affected  by  the  authority  of 
the  court  appealed  from,  recognized  in  the 
last  clause  of  the  section,  and  often  exer^ 
clsed  by  other  courts  of  chancery,  to  take 
further  proceedings  in  the  cause,  unless  in 
its  discretion  it  orders  them  to  be  stayed 
pending  the  appeaL  Hovey  v.  McDonald, 
109  U.  S.  150,  160,  161,  3  Sup.  Ct  136;  In  re 
Haberman  Manuf'g  Co.,  147  U.  S.  525,  13 
Sup.  Ct  527;  Messonnier  v.  Kauman,  3  Johns. 
Gh.  66. 

In  each  of  the  cases  now  before  the  court 
therefore,  the  circuit  court  of  appeals,  upon 
appeal  from  the  interlocutory  decree  of  the 
circuit  court  granting  an  Injunction  and  or- 
dering an  account  had  authority  to  consider 
and  decide  the  case  upon  its  merits,  and 
thereupon  to  render  or  direct  a  final  decree 
dismissing  the  bill. 

In  the  second  case,  it  was  argued,  in  rap- 
port of  the  petition  for  a  writ  of  certiorari, 
that  the  circuit  court  upon  receiving  the 
mandate  of  the  circuit  court  of  appeals  di- 
recting a  dismissal  of  the  bill,  erred  in  en- 
tering a  final  decree  accordingly,  without 
further  hearing,  and  that  the  circuit  court 
of  appeals  erred  in  dismissing  an  appeal 
from  that  decree.  But  the  rule  to  show 
cause  did  not  proceed  upon  that  ground.^ 
And  the  merits  of  the  case,  having  beeng 
once  determined  by* the  appellate  court  in* 
reversing  the  interlocutory  decree,  were  not 
open  to  reconsideration  at  a  later  stage  of 
the  same  case,  either  in  that  court  or  in  the 
court  below.  In  re  Sanford  Fork  &  Tool  Co., 
160  U.  S.  247,  16  Sup.  Ct  291,  and  cases  there 
cited;  Telegraph  Co.  v.  Burnham,  162  U.  S. 
339,  16  Sup.  Ct.  850.  Had  the  case  been 
heard  anew  In  each  court  after  the  first  man- 
date, the  only  difference  in  the  result  would 
have  been  an  affirmance,  Instead  of  a  dis- 
missal, upon  the  second  appeal.  That  differ- 
ence, not  affecting  the  essential  rights  of  the 
parties,  is  no  ground  upon  which  this  court 
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-should  exercise  Its  discretionary  power  of 
issuing  a  writ  of  certiorari. 

It  follows  that,  in  the  first  case,  in  accord- 
ance with  the  stipulation  of  the  parties,  the 
writ  of  certiorari  heretofore  granted  Is  dis- 
missed, and,  in  the  second  case,  the  writ  of 
•certiorari  is  denied. 

Judgments  accordingly. 


(165  U.  S.  884) 

GLOYBR  et  al.  ▼.  PATTEN  et  aL 

(Febniary  15,  1897.) 

No.  7a 

Faktibs  in  Equity  —  Suit  to  Sbttlb  Estatb  — 

EQUITI'  JUKISDIOTION — LIMITATION  OF  ACTIONS— 

Paymbkt — Leoact  to  Ckeditor— Pkbsumftions 
-^pRiviLBOED  Communications. 

1.  One  P.  died  intestate,  leaving  an  estate 
which  passed,  under  the  laws  of  his  domicile, 
one-half  to  his  widow,  and  one-half  to  his  five 
daughters.  The  widow  was  appointed  admm- 
istratrix  and  guardian  of  the  daughters,  and, 
as  such,  held  and  managed  the  whole  estate, 
without  keeping  any  regular  accounts.  Sev- 
eral years  after  P.'s  death,  four  of  the  daugh- 
ters, who  were  then  of  age.  executed  and  de- 
livered to  their  mother  an  instrument  reciting 
the  facts,  and  agreeing  to  accept,  in  full  set- 
tlement, the  sum  of  $101,600  each,  and  that 
their  mother's  accounts  as  administratrix  and 
guardian  might  he  settled  upon  that  hasis. 
The  fifth  daughter,  H.,  adopted  this  settlement 
after  she  became  of  age.  F.'s  widow  did  not 
then  pay  the  agreed  sums,  and  never  settled 
any  accounts,  upon  the  marriage  of  one  of 
tbe  daughters,  A.,  some  time  after  the  settle- 
ment, she  delivered  to  her  bonds  of  the  maricet 
value  of  $102,800,  and,  shortly  after,  she  In- 
vested $45,000  for  the  benefit  of  the  other  four 
daughters,  on  which  they  collected  the  interest. 
P.'s  widow  died,  without  having  done  any- 
thing further  towards  settling  with  her  daugh- 
ters, leaving  a  will,  made  before  the  agreement 
of  settlement,  by  which  all  her  estate,  sub- 
ject to  some  legacies,  was  given  to  the  five 
daughters,  who  were  also  appointed  executrices. 
Owing  to  a  defect  in  its  execution,  the  will 
was  insufficient  to  pass  real  estate,  and  the 
lands  of  the  widow,  constituting  the  bulk  of  the 
estate,  passed  to  the  daughters  by  descent 
Subsequently,  the  four  daughters  other  than 
A.  brought  suit  in  equity  against  her  to  estab- 
lish an  indebtedness  of  tlieir  mother's  estate  to 
them  for  the  balance  of  their  shares  of  their 
father's  estate,  after  deducting  the  $45,000, 
and  to  establish  the  payment  to  A.  of  her 
share.  Held,  that  the  daughter  H.,  who  was  a 
minor  at  the  time  of  the  agreement  of  settle- 
ment, having  adopted  such  agreement  after 
coming  of  age,  was  properly  joined  as  a  com- 
plainnnt. 

2.  Held,  further,  that  the  legatees  under  the 
will  of  P.'s  widow  were  not  necessary  parties 
defendant  to  this  suit,  brought  to  establish 
claims  against  her  estate. 

3.  Befd,  further,  that,  as  the  indebtedness  of 
P.'s  widow  to  his  daughters  arose  from  her  re- 
ceipt of  the  estate,  of  which  they  were  entitled 
to  a  share,  and  the  agreement  of  settlement 
was  only  an  acknowledgment  of  such  indebted- 
ness, and  not  the  basis  thereof,  the  fact  that 
it  did  not  constit.ite  a  contract,  and  did  not 
give  a  right  of  action  at  law,  did  not  prevent 
the  daughters  from  coming  into  equity  to  en- 
force their  claims,  which  they  could  not  en- 
force at  law  because  of  their  position  as  exec- 
utrices, and  the  bill  disclosed  a  good  cause  of 
action. 

A.JJeJd,  further,  that  the  investment  of 
S45,000    by    P.*b    widow,    for    her    unmarried 


daughters,  which  sum  was  afterwards  paid  to 
them,  taken  in  connection  with  the  presump 
tion  that  an  advancement  by  a  parent  to  c 
child  to  whom  he  is  indebted  is  a  payment  pro 
tanto,  constituted  a  payment  on  account  of  the 
widows  indebtedness  to  her  daughters,  which 
took  their  claims  out  of  the  statute  of  limita- 
tions. 

5,  Udd^  further,  that,  the  suit  being  be- 
tween devisees  under  the  will  of  the  widow, 
communications  made  by  her  to  her  counsel, 
respecting  the  execution  of  the  will  or  the 
agreement  of  settlement,  were  not  privileged. 

6.  ffe/d,  further,  upon  the  evidence,  in  connec- 
tion with  the  presumption  as  to  advancements 
by  an  indebted  parent,  that  the  delivery  of  the 
$102,800  in  bonds  to  the  daughter  A.  was  a 
payment  of  her  share  of  her  father's  estate. 

l.Hdd,  further,  that  in  view  of  the  facts 
that  the  bequest  to  her  daughters  in  the  will 
of  P.*s  widow  was  a  general  bequest  of  the 
whole  estate,  that  the  will  was  made  before 
her  indebtedness  to  them  was  liquidated,  and 
that  the  claim  of  the  daughter  A.  had  been 
paid  during  the  widow's  hfe,  and  after  the 
making  of  the  will,  the  presumption  that  a 
legacy  to  a  creditor  is  in  satisfaction  of  his  debt 
did  not  apply,  and  the  claims  of  the  daughters 
were  not  extinguished  by  the  provisions  of  their 
mother's  will. 

Appeal  from  the  Court  of  Aiq;)eahi  of  the  Dls-  ^ 
trlct  of  Columbia.  g 

*  This  was  a  bill  in  equity  filed  in  the  supreme* 
court  of  the  District  of  Columbia  by  Mary  B. 
Patten,  Josephine  A.  Patten,  Bdith  Patten, 
and  Helen  Patten,  against  their  sister  Augusta 
P.  Glover,  wife  of  John  M.  Glover,  In  aid  of 
the  jurisdiction  of  the  supreme  court  as  an  or- 
phans' court  to  construe  the  will  of  their  moth- 
er, Anastasia  Patten,  and  to  charge  the  estate 
with  certain  claims  of  the  comnlainants  prior 
to  a  sreneral  distribution  of  the  assets. 

The  facts  of  the  case  are  substantially  as 
follows:  Complainants  and  defendant,  Au- 
gusta P.  Glover,  are  the  five  daughters  of  Bd- 
mund  Patten,  late  of  the  state  of  Nevada,  de- 
ceased, and  of  Anastasia  Patten,  who,  after 
her  husband's  death,  took  up  her  residoice  In 
Washinsrton,  and  died  September  11,  1888, 
leaving  a  will  executed  hi  San  Francisco  De- 
cember 23,  1879. 

Edmund  Patten,  her  husband,  died  Novem- 
ber 16,  1872,  intestate,  his  widow  becoming  his 
administratrix,  and  also  the  guardian  of  each 
of  his  children,  all  of  whom  were  then,  and 
for  some  years  continued  to  be,  minors,  under 
the  age  of  21  years.  By  the  law  of  Nevada, 
Mrs.  Patten  l)ecame  entitled,  upon  her  hus- 
band's death,  to  one-half  his  estate,  the  oth- 
er half  descending  to  his  children.  As  ad- 
ministratrix and  guardian,  she  took  possession 
of  the  entire  estate,  and  retained  the  same 
down  to  the  time  of  her  death.  She  made  no 
accounting  either  as  administratrix  or  guard- 
ian, nor  did  she  keep  any  regular  accounts  or 
preserve  her  vouchers. 

In  September,  1885,  apparently  because  of  a 
desire  on  the  part  of  the  sureties  on  her  bond, 
or  some  of  them,  to  have  her  accounts  set- 
tled, Mrs.  Patten  undertook  to  adjust  her  in- 
debtedness to  her  children.  She  called  in  the 
services  of  Curtis  J.  Hillyer,  a  friend  of  her 
husband  and  herself,  and  the  result  was  the 
preparation  of  the  following  document,  intend- 
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ed  to  take  the  place  of  a  formal  account  and 

vouciierB: 
**\N'hereaa,  our  mother,  Anastasla  Patten,  aa 

guardian  for  us,  received  in  the  years  1873, 

'4,  '5.  certain  amounts  of  money,  being  our 
e  portion  by  Inheritance  of  the  estate  of  our 
f§  dec-eased  fatlier;  and  whereas,  no  special  sep- 

•  amte  investments  of  the  •money  so  received 
liave  been  made  by  our  said  guardian,  but  the 
siime  has  been  by  her  kept  and  safely  invested 
in  connection  with  moneys  belonging  to  her 
in  her  own  right  derived  from  the  said  estate; 
and  whereas,  our  said  guardian  has  up  to  the 
present  date  had  entire  charge  of  our  mainte- 
nance and  education,  and  has  during  the  past 
thirteen  years  incurred  a  large  amount  of  fam- 
ily expenses  for  our  benefit,  of  which  expenses 
no  account  has  been  kept  by  her;  and  where- 
as, we  and  our  said  guardian  are  now  desirous 
of  settling  the  account  between  us  in  a  Just 
and  equitable  manner,  without  attempting  to 
secure  technical  accuracy  in  such  settlement; 
and  whereas,  our  aaid  mother  and  guardian 
has  submitted  to  us  for  inspection  all  accounts 
and  papers  in  her  possession  touching  or  re- 
lating to  the  receipts  and  disbursements  enter- 
ing into  such  accounting,  and  we  have  person- 
ally general  knowledge  concerning  the  ftunily 
expenses  during  said  period;  and  whereas, 
from  such  examination  and  knowledge,  we  be- 
lieve that,  by  a  payment  to  each  of  us  by  our 
said  guardian  of  the  sum  of  $101,600,  an  equi- 
table settlement  will  be  made  and  full  justice 
done  to  each  of  us: 

"Now,  therefore,  each  of  us  for  herself 
agrees  to  accept  the  said  sum  of  $101,600  in 
full  and  complete  settlement  of  all  accounts, 
claims,  and  demands  between  us  and  each 
of  us  and  our  said  mother  and  guardian,  and 
in  full  satisfaction  of  all  claims  and  de- 
mands of  whatever  character  arising  out  of 
or  connected  with  the  administration  of  said 
estate  or  the  said  relation  of  guardian  and 
ward;  and  each  of  us  for  herself  authorizes 
and  requests  that,  upon  presentation  of  this 
agreement  and  a  receipt  for  the  above 
amount,  the  court  having  Jurisdiction  there- 
of will,  without  further  investigation  of  ac- 
counts so  far  as  they  concern  either  of  us, 
pass  the  final  accounts  of  our  mother  as  ad- 
ministratrix and  guardian,  and,  by  proper 
decree,  discharge  those  liable  as  bondsmen 
for  her  action  in  either  capacity. 
"[Signed]    Mary  Ellen  Patten. 

"Katherine  Augusta  Patten. 

"Josephine  Antoinette  Patten. 
o  "Edith  Patten." 

•  *  This  paper  was  signed  by  all  the  complain- 
ants except  Helen,  and  by  the  defendant 
Augusta.  Helen,  being  then  a  minor,  did 
not  sign  it,  but  subsequently  adopted  and  ac- 
cepted the  adjustment  and  settlement  evi- 
denced by  the  paper. 

This  paper  was  never  presented  by  Mrs. 
Patten  to  the  proper  court,  and  it  was  in  her 
possession  when  she  died.  She  did  not  at 
that  time  pay  to  her  children,  or  any  of 
them,  the  sum  therein  mentioned  in  settle- 


ment of  her  indebtedness  to  them,  but  sub- 
sequently, and  in  February,  1887,  when  her 
daughter  Augusta  was  on  the  point  of  mar* 
rying  her  husband,  John  M.  Glovor,  she  as- 
signed and  transferred  to  her  United  States 
government  bonds  of  the  par  value  of  $80,- 
000,  and  the  actual  value  of  $102,800,  with, 
the  benefit  of  the  interest  accruing  thereon 
since  the  preceding  1st  day  of  January. 
Then  Augusta  married,  and  left  her  mothf- 
er's  home. 

Mrs.  Patten  did  not  at  that  time  pay  or 
give  her  other  daughters  anything  on  ac- 
count of  her  indebtedness  to  them.  In  the 
following  autumn,  however,  namely,  on  Oc- 
tober 15,  18S7,  she  made  for  them  and  in 
their  names  an  investment  of  the  sum  of 
$45,000,  being  at  the  rate  of  $11,250  for  each, 
which  the  complainants  claimed  to  have 
been  a  payment  on  account  of  her  indebted- 
ness to  them.  It  waa  undisputed  that  the 
Interest  on  this  investment,  from  the  time 
It  was  made  until  Mrs.  Patten*s  death  and! 
thereafter,  was  always  deposited  In  bank  to 
the  credit  of  the  appellees,  and  for  their  ac- 
count. 

Within  a  year  after  this  transaction,  name- 
ly, on  September  11,  1888,  Mrs.  Patten  died, 
without  having  done  anything  further  to- 
wards settling  her  accounts  as  administra- 
trix or  guardian,  or  paying  her  indebtedness 
to  the  appellees.  It  was  found  that  she  had 
left  a  will  bearing  date  December  23,  1879; 
some  seven  years  after  her  husband's  death, 
and  nearly  six  years  before  the  preparation 
and  execution  of  the  paper,  in  September, 
1885. 

By  the  terms  of  this  will,  Mrs.  Patten  de- 
vised and  bequeathed  the  whole  of  her  es- 
tate, subject  to  $45,000  in  legacies,  to  her 
five  daughters,  and  named  as  her  executrices 
such  of  them  as  might  have  attained  the  age 
of  majority  at  the  time  of  her  death,  andg^ 
who  should  not  be  otherwise  incapacitated  g 
to*undertake  the  trust  By  virtue  of  the  lat-* 
ter  provision,  all  of  the  daughters  were  ap- 
pointed and  qualified  in  the  supreme  court 
of  the  District  of  Columbia  as  executrices, 
but,  as  the  will  was  executed  in  the  presence 
of  two  witnesses  only,  it  was  invalid  to 
pass  real  estate  situate  In  the  District  of 
Columbia,  and,  as  the  greater  part  of  Mrs. 
Patten's  estate  at  the  time  of  her  death  con- 
sisted of  such  real  estate,  it  descended  ta 
her  daughters,  as  though  she  had  died  in* 
testate. 

The  daughters  having  all  qualified  as  ex* 
ecutrices,  and  having  entered  upon  the  dis- 
charge of  their  duties,  the  appellees,  claim- 
ing to  be  creditors  of  the  estate  of  which 
they  were  also  executrices,  presented  to  the 
supreme  court  of  the  District  of  Columbia 
a  petition,  wherein,  after  reciting  the  Indebt-^ 
edness  of  Mrs.  Patten  to  all  of  her  daugb* 
ters,  including  Mrs.  Glover,  by  reason  of  her 
guardianship,  they  alleged  that  in  Septem- 
ber, 1885,  the  amount  of  her  indebtedness 
was  adjusted,   settled,  and  determined  by 
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nrataal  agreement  (except  as  to  Helen),  eyl- 
denced  by  the  paper  writing  of  that  month 
hereinbefore  set  forth;  that  Helen,  being 
fully  advised  in  the  premises,  adopted  and 
accepted  the  said  agreement  and  settlement; 
that,  by  virtue  of  the  premises,  Mrs.  Patten 
became  and  was  indebted  to  each  of  the  peti- 
tioners and  to  Mrs.  Glover,  as  of  that  date, 
in  the  sum  of  $101,600;  that  on  February 
17,  1887,  as  of  January  1,  1887,  Mrs.  Patten 
paid  on  account  of  her  Indebtedness  to  Mrs. 
Glover  $102,800,  by  transferring  to  her  bonds 
of  the  United  States;  that  afterwards  Mrs. 
Patten  paid  each  of  the  petitioners  on  ac- 
count the  sum  of  $11,250;  and  that,  by  vir- 
tue of  the  premises,  the  estate  of  Mrs.  Pat- 
ten stood  indebted  accordingly;  but,  as  the 
petitioners  were  advised  that  they  might  not 
retain  for  their  claims  unless  passed  by  the 
court,  they  accordingly  in  their  petition 
prayed  the  court  to  pass  upon  and  authorize 
the  payment  of  the  same. 

To  this  petition,  Mrs.  Glover,  the  remain- 
ing executrix,  appeared,  and  filed  an  answer, 
admitting  the  Inheritance  by  her  and  the 
complainants  of  the  estate  aforesaid  from 
their  father,  and  set  forth,  In  substance,  that 
the  said  testatrix  did  become  guardian  of 
o  Um  complainants  and  said  defendant,  as  al- 
S  teged,  and  did  receive  their  said  estate  af ore- 
*  nUd  as  such  guardian,* but  that  said  testa- 
trix never  formally  settled  her  accounts  as 
such  guardian,  she  not  having  been  called 
upon  so  to  do;  that  the  document  above  set 
forth  was  drawn  and  signed  in  order  to  en- 
able  said  testatrix  formally  to  close  her  ac- 
counts as  guardian  aforesaid,  but  that  the 
amounts  agreed  by  the  terms  of  said  paper 
to  be  accepted  by  the  complainants  and  said 
defendant  were  never  paid,  nor  was  any  evi- 
dence of  indebtedness  given  to  them  or  any 
of  them;  and  that,  notwithstanding  said  pa- 
per, the  accounts  of  said  testatrix  as  guard- 
ian as  aforesaid  remained  open  at  the  time 
of  her  death,  and  the  said  estate  of  the  com- 
plainants and  the  said  defendant  was  dealt 
with  by  said  testatrix  after  the  execution 
of  said  paper  in  the  same  manner  as  before 
the  same  was  so  drawn  and  signed;  that 
therefore,  by  reason  of  the  circumstances,  a 
trust  existed  on  the  part  of  the  said  testa- 
trix towards  the  complainants  and  the  said 
defendant  in  respect  of  their  said  estate; 
and  that  the  relation  of  said  testatrix  to 
the  complainants  and  the  said  defendant 
was  recognized  and  treated  by  her  to  the 
day  of  her  death  as  that  of  trustee  and 
co.«5rnis  que  trustent,  and  not  of  debtor  and 
creditors. 

Defendant  further  set  forth  and  contended 
that,  by  her  last  will  and  testament,  the  said 
testatrix  devised,  subject  to  certain  bequests 
of  comparatively  trifling?  amount,  all  her  es- 
tate, real  and  personal,  as  well  the  estate  of 
the  said  defendant  and  the  complainants 
held  in  trust  for  them  as  her  own  estate;  that 
such  devise  operated  the  extinguishment,  dis- 
charge, and  payment  of  any  claim  upon  the 


part  of  the  complainants  In  the  premlfes; 

that  their  claims  ceased  to  be  provable  is 
debts  against  the  estate  of  said  testatxlx; 
that  such  alleged  extinguishment,  discharge, 
and  payment  are  not  affected  by  the  fact  that 
the  said  defendant  and  the  complainants 
took  title  to  the  real  estate  of  said  testatrix 
by  descent,  instead  of  by  devise,  in  conse- 
quence of  the  insufficient  execution  of  the 
will;  and  that  the  several  indebtednesses  al- 
leged by  these  complainants  were  never 
recognized  or  acted  upon  by  said  testatrix, 
and  no  part  payments  were  made  by  her  on 
account  thereof. 

Upon  consideration  of  the  petition  and  an- 
swer, the  court  made  an  order  that  further 
action  upon  the  petition  be  suspended  "un- 
til said  other  matters  whereof  this  court  has  o 
not* Jurisdiction  shall  be  first  tried  and  de-  T 
termlned  in  the  appropriate  tribunal,  in  such 
manner  as  counsel  may  advise." 

Thereupon,  on  January  8,  1800,  complain- 
ants filed  their  original  bill  In  this  canse^  to 
which  Augusta  P.  Glover  interposed  a  de- 
murrer and  answer,  and  also  filed  a  cross 
bill,  in  which  her  husband  Joined.  This  was 
followed  by  a  variety  of  answers,  motions, 
demurrers,  and  amendments  unnecessary  to 
be  set  forth  In  detail,  as  the  material  facts 
already  sufilclently  appear.  Subsequently,  a 
considerable  amount  of  oral  and  documen- 
tary evidence  was  taken  and  retomed;  and 
the  cause  having  been  transferred  to  the 
court  of  appeals  of  the  District  in  pursuance 
of  the  act  of  congress  approved  February  0, 
1883,  that  court,  on  November  8,  1883,  en- 
tered a  decree  that  the  complainants  were 
entitled  to  the  relief  prayed  for,  and  that 
the  cause  be  remanded  to  the  supreme  court, 
with  directions  to  enter  a  decree  in  con- 
formity with  the  opinion  of  the  court  1 
App.  Cas.  D.  C.  40a  From  this  decree,  Au- 
gusta and  her  husband  appealed  to  this 
court 

Charles  J.  Bonaparte,  for  appellants.  Hen- 
ry E.  Davis,  for  appellees. 

Mr.  Justice  BROWN,  after  stating  the 
facts  In  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  object  of  this  bill  is  to  determine  cer- 
tain questions  in  aid  of  another  branch  of 
the  same  court,  sitting  as  an  orphans'  court 
and  already  in  possession  of  a  petition  by 
the  complainants  to  establish  an  indebted- 
ness against  the  estate  of  their  mother,  ac- 
tion upon  which  petition  was  suspended  by 
that  branch  of  the  court,  awaiting  the  deter- 
mination of  these  questions. 

The  theory  of  the  complainants  is  that  the 
amount  of  Mrs.  Patten*s  indebtedness  to  her 
daughters  was  adjusted  and  settled  by  mu- 
tual agreement  of  the  parties,  evidenced  by 
the  instrument  of  September,  1885,  at  the 
sum  of  $102,600  each;  that  defendant  Au- 
gusta P.  Glover,  received  her  share  upon  her 
marriage,  by  a  transfer  of  $80,000  of  the 
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United  States  bonds, •worth  $102,800,  and 
that  the  complainants  received  a  credit  in 
October,  1887,  of  $11,2{K)  each. 

The  theory  of  the  appellants  is  that  the  re- 
lation of  the  testatrix  to  her  children  was 
that  of  trustee,  and  not  of  debtor,  and  that 
the  will,  by  reason  of  its  provisions,  operated 
the  extinguishment,  discharge,  and  payment 
of  the  complainants'  claims,  and  that  said 
claims  ceased  to  be  provable  as  debts  against 
the  estate. 

Several  assignments  of  error  are  filed, 
which  will  be  disposed  of  in  their  order. 

1.  That  Helen  was  improperly  Joined  in 
the  bill  as  complainant,  because  she  was  not 
a  party  to  the  instrument  of  September,  1885. 
Being  a  minor,  she  did  not  sign  the  instru- 
ment, and  would  not  have  been  bound  by  it 
if  she  had  done  so;  but,  if  there  were  any 
indebtedness  to  the  children,  it  arose  from 
the  fact  that  the  mother  was  guardian  of  all 
of  them;  that  the  law  made  no  discrimina- 
tion between  them,  and  such  indebtedness 
was  due  as  much  to  Helen  as  to  the  others. 
While  the  instrument  makes  no  mention  of 
the  children  by  name,  it  was  evidently  in- 
tended as  much  for  her  benefit  as  that  of  the 
other  sisters,  and,  upon  her  arriving  at  her 
majority,  she  had  her  election  either  to  dis- 
affirm it  or  to  adopt  it  as  an  adjustment  of 
the  amount  due  to  herself.  She  chose  the 
latter  alternative,  and  in  her  petition  to  the 
orphans'  court,  of  May  10,  1880,  for  the  al- 
lowance of  her  claim,  avers:  **That  the  pe- 
titioner, Helen  Patten,  being  fully  advised  in 
the  premises,  now  adopts  and  accepts  said 
agreement  and  the  settlement  aforesaid  as 
though  she  had  duly  participated  in  the  same 
at  the  time  of  the  making  thereof."  An  in- 
fant may  affirm  a  contract  or  settlement 
thus  made  for  her  benefit,  and  may  sue  upon 
it  as  if  she  were  originally  a  party  to  it  Ir- 
respective, however,  of  any  promise  wliich 
the  law  might  imply  from  the  procurement 
by  Mrs.  Patten  of  the  execution  of  this  in- 
strument by  her  daughters,  if  there  were 
any  indebtedness  arising  from  her  relation 
as  guardian  to  her  children,  it  existed  In 
favor  of  Helen  as  much  as  the  others;  and, 
as  evidence  of  the  amount  of  such  indebted- 

«i  ness,  this  docuinent  is  as  potent  in  her  be- 

§  half  as  in  that  of  her  sisters. 

*  ''2.  The  second  assignment,  that  there  is  a 
nonjoinder  of  necessary  parties  defendant, 
Is  based  upon  the  theory  that  there  are  three 
legatees  interested  in  the  estate  to  the 
amount  of  .'?4o.OOO;  that  there  is  no  averment 
that  these  legatees  have  been  paid,  or  can 
be  paid  in  ful),  out  of  the  personal  estate  if 
the  claims  of  the  complainants  and  those 
of  other  creditons  are  satisfied.  There  is 
nothing  In  this  objection.  The  complainants 
do  not  sue  as  executrices,  but  expressly  aver 
that  they  bring  the  suit  **in  their  own  right," 
as  creditors  of  their  mother's  estate,  and  for 
the  purpose  of  establishing  their  debt  To 
such  a  suit  other  creditors  are  not  necessary 
Darties.    The  case  of  Da nd ridge  v.  Custis,  2 


Pet  S70,  Is  directly  In  point  This  was  a 
suit  brought  by  the  plaintiflP  against  the 
executors  of  the  will  of  Mrs.  Martha  Wash- 
ington to  obtain  payment  of  legacies  be- 
queathed to  him  in  her  last  wilt  In  reply 
to  an  objection  that  the  residuary  legatees 
under  the  will  should  have  been  made  par- 
ties, Mr.  Chief  Justice  Marshall  observed: 
"They  have  undoubtedly  an  interest  in  re- 
ducing the  sum  to  be  allowed  out  of  it  to 
the  complainant,  but  they  have  the  same  in- 
terest in  reducing  every  demand  on  the  es- 
tate. Whatever  remains  sinks  Into  the  re- 
siduum, and  that  residuum  is  diminished  as 
well  by  the  claims  of  creditors  and  spedflc 
legatees  as  by  this.  In  all  such  cases  the 
executors  represent  the  residuary  legatees, 
and  guard  their  interests.  It  is  a  part  of 
that  duty  which  requires  them  to  protect 
the  interests  of  the  estate.  In  such  suits  the 
residuary  legatees  are  never  made  parties. 
To  require  it  would  be  an  intolerable  burden 
on  those  who  have  claims  on  an  estate  in 
the  hands  of  executors."  If  this  be  the  law 
with  respect  to  residuary  legatees,  who  are 
necessarily  and  directly  interested  in  de- 
feating every  other  claim  against  the  es- 
tate, with  much  greater  force  is  the  mle  ap- 
plicable to  specific  legatees,  who  are  in  mnch 
less  danger  of  being  afPected  by  the  allow- 
ance of  other  claims.  That  such  legatees 
need  not  be  Joined  is  as  clearly  settled  as 
that  other  libelants  need  not  be  Joined  as 
respondents  in  a  suit  in  admiralty  to  estab- 
lish a  claim  against  a  vessel,  although  ihey^ 
may  be  admitted  to  defend.  Wis«r  y.  Blach-  © 
ly,  1  Johns.  Ch.  437;  Pritchard  v.*  Hicks,  !• 
Paige,  270;  West  v.  Randall,  4  Biason,  181, 
Fed.  Cas.  No.  17,424;  Daniell,  Ch.  Prac  c. 
5.  J  2. 

3.  That  there  is  no  equity  in  the  bilL  De- 
fendants' position  in  this  connection  is  that 
the  case  made  is  an  indebtedness  created 
by  the  instrument  of  September,  1884,  to 
which  Helen  was  not  a  party;  that  there 
was  no  agreement  by  Mrs.  Patten  to  pay  the 
sum  named,  or  any  sum  whatever,  and  that 
the  paper  constituted  a  mere  offer  on  the 
part  of  each  of  her  children  to  receive  a 
specified  sum  in  satisfaction  of  her  claim 
against  her  as  guardian;  that  this  paper, 
therefore,  is  no  contract,  and  contains  no 
promise  on  the  part  of  the  mother;  that  the 
only  right  which  the  complainants  have  to 
come  into  equity  arose  from  the  fact  that, 
being  executrices,  they  cannot  sue  them- 
selves, and  therefore  cannot  recover  by  ac- 
tion at  law  the  debt  due  them  by  their 
testatrix;  that  if  the  biU  failed  to  show  that 
they  could  have  sued  at  law  during  their 
mo  therms  lifetime,  or  could  now  sue  her  ex- 
ecutrices, were  they  some  one  else  than 
themselves,  they  have  no  better  standing  In 
equity  than  at  law. 

This,  however,  is  a  somewhat  inaccurate 
statement  of  the  complainants'  case.  The 
averment  of  the  amended  bill  is  (paragraph 
6)  that  in  her  lifetime  the  said  testatrix  was 
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Indebted  to  the  complainants  and  the  de- 
fendant Augusta  F.  Glover,  by  reason  of  the 
fact  that  they  had  inherited  from  their  fa- 
ther an  estate  which  was  received  and  re- 
tained by  the  testatrix  as  their  guardian, 
and  that  In  "September,  1885,  the  amount 
of  indebtedness  of  said  testatrix  in  tlie 
premises,  on  account  of  the  estate  aforesaid, 
was  adjusted,  settled,  and  determined  by 
mutual  agreement  of  the  said  testatrix,  on 
the  one  part,  and,  on  the  other,  the  com- 
plainants and  the  said  defendant,  except 
the  complainant  Helen  Patten,"  who  was 
a  minor.  The  amended  bill  further  avers 
(paragraph  12)  that  "it  then  was,  and  for  a 
long  time  theretofore  had  been,  the  duty  in 
law  of  said  testatrix,  guardian  as  aforesaid, 
to  deliver  to  them,  and  each  of  them,  their 
said  estate  as  aforesaid,  the  same  consisting, 
in  contemplation  of  law,  exclusively  of 
money;  that  thereby  the  said  testatrix,  as 
guardian  aforesaid,  was  and  had  thereto- 
c  fore  become  in  law  the  debtor  of  the  com- 
•  plalnant8*and  the  said  defendant,  and  each 
of  them,  without  regard  to  said  paper  so 
drawn  and  signed  as  aforesaid,  and  the 
said  paper  was  only  in  law  an  adjustment, 
accounting,  and  settlement  between  the  said 
testatrix,  guardian  as  aforesaid,  on  the  one 
part,  and  the  complainants  and  said  defend- 
ant, on  the  other,  having  for  its  object  and 
purpose  the  ascertainment  of  the  amount  of 
indebtedness  of  the  said  testatrix  to  the 
complainants  and  the  said  defendant,  and 
each  of  them." 

As,  under  the  laws  of  Nevada,  the  children 
were  entitled  to  one-half  their  father's  es- 
tate, and  as  the  mother  received  the  entire 
estate,  and  dealt  with  it  as  if  she  were  tne 
sole  proprietor,  although  she  was  in  fact 
guardian  and  trustee  for  her  children  as  to 
their  share,  it  requires  no  argument  to  show 
that  she  held  a  moiety  in  trust  for  them,  was 
bound  to  account  to  them  whenever  an  ac- 
count was  demanded,  and  was  bound  to  pay 
to  each  of  them  one-fifth  of  such  moiety. 
Regularly,  this  accounting  should  have  been 
made  to  the  court  in  Nevada,  which  granted 
the  letters  of  administration;  but,  as  there 
was  no  one  interested  in  the  estate  except 
herself  and  her  children,  she  adopted  the 
easier  course  of  settling  with  them  directly, 
and  procured  from  them  their  assent  to  the 
Instrument  of  September,  1885.  While  Helen 
was  not  a  party  to  this  instrument,  by  rea- 
son of  nonage,  as  she  stood  m  the  same  posi- 
tion to  the  estate  as  her  sisters,  and  was 
equally  a  creditor  of  her  mother,  there  Is  no 
reason  why  the  instrument  may  not  be  used 
as  an  acknowledgment  of  her  mother*s  In- 
debtedness to  her,  as  well  as  to  the  others. 
The  fact  that  the  sisters  became  executrlces 
of  their  mother's  will  did  not  cancel  such 
Indebtedness,  but  rendered  it  impossible  to 
bring  an  action  at  law,  inasmuch  as  they 
would  be  plaintiffs  in  their  own  right  and 
defendants  as  executrlces.  They  did.  how- 
ever, petition  the  orphans'  court  for  the  al- 


lowance of  their  daima,  making  their  sister 
(the  only  person  interested  adversely  to 
them)  a  party  to  the  proceeding.  That  court, 
instead  of  passing  on  the  matter  directly, 
thought  it  a  proper  subject  for  the  advice 
of  a  court  of  chancery,  and  directed  this  bill 
to  be  filed.  We  are  of  opinion  that,  upon  its 
face,  it  discloses  a  good  cause  of  action.  c 
*  4.  That  the  cause  of  action  is  barred  by* 
the  statute  of  limitations.  It  has  always 
been  held  by  the  supreme  court  of  Mai-y- 
land  that  the  act  of  1715,  which  is  still  In 
force  In  this  District  (Shepherd  v.  Thomp- 
son, 122  U.  S.  231,  234,  7  Sup.  Ct  1229).  does 
not  apply  to  a  claim  by  an  executor  against 
his  estate,  inasmuch  as  the  executor  cannot 
sue  himself  at  law  (State  v,  Reigart,  1  GIU, 
1;  Brown  v.  Stewart,  4  Md.  Ch.  308;  Spen- 
cer V.  Spencer,  Id.  456;  Semmes  v.  Young's 
Adm'r.  10  Md.  Ch.  242). 

Irrespectively  of  this,  however,  it  appears 
that  in  October,  1887,  Mrs.  Patten  loaned 
$45,000  to  one  John  B.  Beall,  and  took  a 
note  payable  to  the  order  of  the  four  com- 
plainants, which  was  subsequently  paid  to 
them.  The  testimomy  of  the  complainants 
as  to  this  transaction  is  objected  to,  upon 
the  ground  that  by  Rev.  St  I  858,  "in  ac^ 
tions  by  or  against  executors,  administrar 
tors,  or  guardians,  in  which  Judgment  may 
be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with  or  settle- 
ment by  the  testator,  intestate,  or  ward,  un- 
less called  to  testify  thereto  by  the  opposite^ 
party,  or  required  to  testify  thereto  by  the 
court."  Conceding  the  statute  to  be  appli- 
cable to  this  case,  it  does  not  apply  to  the 
testimony  of  Beall  himself,  who  swore  to 
taking  a  loan  of  this  amoimt  from  Mnk 
Patten,  and  giving  a  note  payable  to  the 
order  of  the  four  complainants,  Mrs.  Pat- 
ten stating  "that  the  money  was  advanced 
to  them  out  of  the  fund  belooiging  to  them 
out  of  their  father's  estate,  and  that  she 
wished  them  to  have  the  income  of  that 
amount  of  money";  that  "she  wished  the 
interest  notes  made  payable  at  Intervals  of 
three  months,  so  that  they  might  have  the 
income,  and  she  used  the  words  'pin  money*; 
and  further  declared  that  she  never  had 
made  them  any  allowance,  and  she  wished 
them  to  have  for  themselves,  every  three 
months,  the  interest  of  this  money  to  spend 
for  themselves."  She  also  said  "that  $45,000 
was  being  distributed  in  this  manner  to  the 
four  girls  as  a  part  of  what  was  coming  to 
them  from  their  father's  estate,  and  she 
said  that  she  had  made  advances  to  Mrs. 
Glover."  The  note  was  subsequently  paid 
to  the  four  daughters.  The  testimony  of 
another  witness  is  to  the  effect  that  Mrs. 
Patten  told  him  "that  it  was  some  money 
she^vranted  to  give  those  four  girls  for  pin 
money  to  give  them  a  sense  of  independ- 
ence; *  *  *  and,  further,  that  she  had 
already  provided  for  the  other  daughter  (the 
married  daughter)  quite  liberally,  and  sli* 
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thought  that  she  ought  to  give  these  girls 
something.  •* 

This  testimony  is  not  only  uncontradicted, 
but  accords  witli  the  probabilities  of  the 
lase.  It  is  scarcely  reasonable  to  suppose 
ihat  ^Irs.  Palten,  who  was  indebted  to  her 
ilaughtersiu  the  sum  of  over  $400,001), should 
have  advanced  them  the  large  sum  of  $45,- 
IXK)  purely  as  a  gift,  and  with  no  Intention 
of  beiug  credited  with  it  upon  her  debt, 
particularly  in  view  of  her  statement  to  the 
witness  Beall  that  she  made  advances  to 
Mrs.  Glover.  We  thinls  this  must  be  re- 
garded as  payment  upon  the  account  of  her 
indebtedness,  and  that  it  removed  the  bar 
of  the  statute  of  limitations. 

In  aid  of  this  construction,  there  Is  the 
presumption  that  where  a  parent,  being  a 
debtor  to  his  child,  makes  an  advancement 
to  such  child,  It  is  presumed  to  be  a  satis- 
faction pro  tanto  of  the  debt.  1  Pom.  Eq. 
Jur.  §  540;  Plunkett  v.  Lewis,  3  Hare,  316. 
5.  That  the  communications  made  by  Mrs. 
Patten  to  the  witness  Hillyer  were  privi- 
leged, from  the  fact  she  consulted  him  as 
her  legal  adviser.  There  is  some  doubt  as 
to  whether  she  did  consult  him  in  that 
capacity,  or  simply  as  a  friend,  who  had  for 
a  good  many  years  been  the  attorney  of 
her  husband.  It  Is  clear  that,  while  she 
▼islted  him  frequently  concerning  the  set- 
tlement of  her  account  as  administratrix 
and  guardian,  she  paid  him  nothing,  and  he 
made  no  charge  against  her.  But,  what- 
ever view  be  taken  of  the  facts,  we  are  of 
opinion  that,  in  a  suit  between  devisees  un- 
der a  will,  statements  made  by  the  deceased 
to  counsel  respecting  the  execution  of  the 
will,  or  other  similar  document,  are  not 
privileged.  While  such  communications 
might  be  privileged  if  offered  by  third  per- 
sons to  establish  claims  against  an  estate, 
they  are  not  within  the  reason  of  the  rule 
requiring  their  exclusion,  when  the  contest 
is  between  the  heirs  or  next  of  kin.  That 
J.  reason  is  thus  stated  by  Lord  Brougham  in 
OGreenough  v.  Gaskell,  1  Mylne  &  K.  98: 
•  "But  It  Is  out  of  regard*to  the  interests  of 
justice,  which  cannot  be  upholden,  and  to 
the  administration  of  Justice,  which  cannot 
go  on  without  the  aid  of  men  skilled  in 
Jurisprudence,  In  the  practice  of  the  courts, 
and  in  those  matters  affecting  rights  and 
obligations  which  form  the  subject  of  all 
judicial  proceedings.  If  the  privilege  did 
not  exist  at  all,  every  one  would  be  thrown 
upon  his  own  legal  resources.  Deprived  of 
all  professional  assistance,  a  man  would 
not  venture  to  consult  any  skillful  person, 
or  would  only  dare  to  tell  his  counsellor 
half  his  case." 

In  Russell  v.  Jackson,  0  Hare,  3S7,  the 
contest  was  between  the  heirs  at  law  and  a 
devisee.  The  heirs  claimed  that  the  devise 
was  upon  a  trust,  unexpressed,  because  ille- 
gal. It  was  held  that  a  solicitor,  by  whom 
the  will  was  drawn,  should  be  allowed  to 
testify  what  was  said  by  the  testator  con- 


temporaneously npon  the  subject  Vice 
Chancellor  Turner,  in  delivering  the  opin- 
ion of  the  court,  observed:  "In  the  cases  of 
testamentary  dispositions,  the  very  founda- 
tion on  which  the  rule  proceeds  seems  to  be 
wanting;  and  in  the  absence,  therefore,  of 
any  illegal  purpose  entertained  by  the  testa- 
tor, there  does  not  appear  to  be  any  ground 
for  applying  it.  ♦  •  ♦  That  the  privilege 
does  not  in  all  cases  terminate  with  the 
death  of  the  party,  I  enteitaiu  no  doubt. 
That  it  belongs  equally  to  parties  claiming 
under  the  client  as  against  parties  claiming 
adversely  to  him,  I  entertain  as  little  doubt; 
but  it  does  not,  I  think,  therefore  follow 
that  it  belongs  to  the  executor  as  against 
the  next  of  kin,  and  in  such  a  case  as  the 
present.  In  the  one  case  the  question  is 
whether  the  property  belongs  to  the  client 
or  his  estate,  and  the  rule  may  well  apply 
for  the  protection  of  the  client's  interests. 
In  the  other  case  the  question  is  to  which  of 
two  parties  claiming  under  the  client  the 
property  in  equity  belongs,  and  it  would 
seem  to  be  a  mere  arbitrary  rule  to  hold 
that  it  belongs  to  one  of  them,  rather  than 
to  the  other." 

An  epitome  of  this  case  Is  given  hi  the  ophi- 
ion  of  Mr.  Justice  Swayne  in  Blackburn  v. 
Crawfords,  3  WaU.  175,  193,  in  which  case, 
on  a  question  of  marriage  and  legitimacy,  it 
was  held  that  an  attorney  who  drew  the  will 
for  the  alleged  husband,  In  which  the  children  ^ 
of  the  connection  set  up  as  wedlock  were  de-  § 
scribed^as  the  natmral  children  of  the  testator,  * 
might  testify  as  to  what  was  said  by  the  testa- 
tor about  the  character  of  the  children  and  his 
relations  to  their  mother,   in  Interviews  be- 
tween himself  and  the  testator  preceding  and 
connected  with  the  preparation  of  the  wilL 

As  was  said  in  that  case  (page  194):  ''The 
client  may  waive  the  protection  of  the  rule. 
The  waiver  may  be  expressed  or  implied.  We 
think  It  as  effectual  here  by  Implication  as 
the  most  explicit  language  could  have  made  it. 
It  could  have  been  no  clearer  if  the  client  had 
expressly  enjoined  it  upon  the  attorney  to 
give  this  testimony  whenever  the  truth  of  his 
testamentary  declaration  should  be  challenged 
bv  anv  of  those  to  whom  it  related.  A  dif- 
ferent result  would  involve  a  perversion  of 
the  rule,  inconsistent  with  its  objects,  and  in 
direct  conflict  with  the  reason  upon  which  It 
is  founded."  See,  also  Hunt  v.  Blackbunit 
128  U.  S.  4G4,  470,  9  Sup.  Ct  125. 

The  same  rule  has  been  applied  in  several 
cases  in  the  state  courts:  In  re  Layman*s 
WiU,  40  Minn.  371,  42  N.  W.  286;  Scott  t. 
Harris.  113  IlL  447;  Graham  v.  O'Fallon,  4 
Mo.  338;  Whart  Ev.  8  591;  Goddard  v.  Gaid- 
ner,  28  Conn.  172;  Weeks,  Attys.  at  Law,  | 
165. 

6.  The  objection  that  the  complainants  were 
incompetent  to  testify  as  to  their  mother's 
statements,  and  as  to  transactions  in  which 
she  took  part,  is  entitled  to  some  weight,  and 
is  not  free  from  doubt.  There  Is  much  rea- 
son, however,  for  saving  that,  as  the  object 
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of  this  testimony  was  not  to  prove  complain- 
ants' dalm  asainst  the  estate,  but  to  show 
that  their  sister  Ausrnsta  bad  had  a  similar 
claim,  and  had  been  paid,  and  the  testimony 
related  to  conversations  between  Mrs.  Patten 
and  her  daughter  Augusta,  the  statute  did  not 
apply;  in  other  words,  that  It  was  not  a  trans- 
action with  or  a  statement  by  the  testator, 
within  the  meaning  of  the  statute.  Bank  v. 
Jacobus,  109  U.  S.  275,  3  Sup.  Ct.  219;  Whart 
Ev.  S  468. 

We  do  not,  however,  consider  this  testimony 
Indispensable  to  the  maintenance  of  complain- 
ants* blU.     Discarding  it  for  the  present  from 
^onr  consideration  of  the   case,   there  is   no 
e  doubt  that  Mrs.  Patten  became  the  guardian 

•  and  trustee  for*her  children  to  the  extent  of 
one-half  of  her  husband's  estate;  that  she  ren- 
dered no  account  of  her  stewardship;  that,  at 
the  suggestion  of  the  witness  Hillyer,  she  pro- 
cured the  document  of  September,  1885,  to 
be  drawn  up  and  sicmed  by  her  daughters; 
that  by  this  instrument  each  of  the  daughters, 
except  Helen,  agreed  to  accept  the  sum  of 
$101,600  in  full  and  complete  settlement  of 
their  accounts,  claims,  end  demands  between 
each  of  them  and  their  mother,  arising  out  of 
or  connected  with  the  administration  of  their 
father's  estate,  and  requested  that,  upon  the 
presentation  of  this  agreement  and  a  receipt 
for  that  amount,  the  court  having  jurisdiction 
would,  without  further  investigation,  pass  the 
final  accounts  of  their  mother  as  administra- 
trix and  guardian,  and  discharge  her  bonds- 
men. There  is  no  doubt,  too,  tiiat  in  the 
month  of  February,  1887,  Mrs.  Patten  called 
at  the  bank  of  Riggs  &  Co.,  and  inquired  of  a 
member  of  the  firm  what  amount  of  bonds, 
with  the  premium  added,  would  make  up  a 
sum  somewhat  over  $100,000,  stating  that  **her 
purpose  was  to  transfer  these  bonds  to  one  of 
her  daughters  about  to  be  married";  that  he 
furnished  her  the  necessary  figures,  "some- 
where m  the  neighborhood  of  $79,000,  which 
made  up  about  the  amount  she  wished  to 
use,**  and  that  he  gave  her  a  memorandum  of 
them;  that  Mrs.  Patten  told  him  afterwards 
that  she  put  these  bonds  under  her  daughter's 
plate,  and  that  she  went  off  and  forgot  them. 
The  testimony  of  the  complainants,  which  for 
this  purpose  is  competent  and  uncontradicted, 
was:  That  Mrs.  Glover  asked  the  witness 
Josephine  on  one  occasion,  when  she  had  re- 
turned home,  where  she  had  been.  That  she 
replied  that  she  had  been  to  the  treasury, 
where  her  mother  went  to  transfer  her  bonds 
to  her  name  to  the  amount  of  $80,000,  to  which 
Mrs.  Glover  said,  **That  Is  not  enough."  Jo- 
Fephine  replied:  "It  is  too  much;  if  I  had  not 
been  there,  you  would  have  gotten  but  $79,- 
000."  That  she  saw  the  bonvis  in  the  posses- 
sion of  her  sister  Mrs.  Glover,  who  returned 
them  to  her  mother,  with  a  request  that  she 
should  keep  them  for  her,  and  that  they  were 
subeequ«^utly  nent  to  her  nt  St.  Louis,  by  reg- 

^Istered  mnil.    That  Mrs.  Glover  repeatedly  said 
5  to  her  sisters  that,  *'wheu  she  was  married, 

•  she  would  ask  for  her  money;    that  she  bad*a 
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right  to  it,  and  she  would  ask  for  it.**  And 
that  she  repeatedly  admitted  afterwards  hav- 
ing received  her  share  of  her  father's  estate. 
This  admission  is  sworn  to  by  each  one  of  the 
complainants,  and  is  entirely  uncontradicted. 

The  court  below  was  of  opinion  that,  upon 
this  state  of  facts,  the  complainants  were  en- 
titled to  the  relief  prayed,  and  in  this  opin- 
ion we  concur.  We  can  come  to  no  other 
conclusion  than  that,  upon  the  undisputed 
facts  of  the  case,  there  was  an  indebtednesa 
by  Mrs.  Patten  to  her  daughters;  that  such 
indebtedness  was  liquidated  by  the  agree- 
ment of  September,  1885;  and  that  the  de- 
fendant Mrs.  Glover  received  an  amount  in 
bonds  which,  at  their  market  value,  was 
somewhat  greater  than  $100,000.  As  this 
payment  was  made  to  her  upon  the  eve  of 
her  marriage,  and  bm  the  amount  was  evi- 
dently computed  as  near  as  could  be  to  the 
amount  of  the  indebtedness,  as  stated  in  the 
agreement  of  September,  1885,  the  presump- 
tion is  that  it  was  Intended  as  an  advance 
and  as  a  satisfaction  of  the  debt  1  Pom. 
Eq.  Jur.  I  540;  Plunkett  v.  Lewis,  8  Hare, 
316. 

7.  The  claim  that  the  general  bequest  to 
her  daughters,  contained  in  Mrs.  Patten's 
will,  waa  an  extinguishment  of  h^  debt  to 
them,  is  equally  unfounded.  The  appellanta 
rely,  in  this  connection,  upon  the  genera> 
proposition  that,whefeadebtor  bequeathes  to 
his  creditor  a  legacy  equal  to  or  greater  than 
the  amount  of  his  debt,  it  shall  be  presumed, 
in  the  absence  of  a  contrary  Intent  inferable 
from  the  will,  that  the  legacy  was  intended 
to  be  in  satisfaction  of  the  debt  Hlid  Mrs. 
Patten,  subsequent  to  the  execution  of  the 
agreement  of  September,  1885,  made  special 
bequests  to  her  daughters,  or  either  of  them, 
of  amounts  equal  to  or  greater  than  the 
amount  of  her  indebtedness  to  them,  the  rule 
might,  perhaps,  be  invoked  as  an  answer  to 
their  claim;  but  the  rule  is  in  fact  nothing 
more  than  a  presumption,  and  may  be  re- 
butted by  slight  evidence  that  such  waa  not 
the  intention  of  the  testator.  Spencer  v. 
Spencer,  4  Md.  Ch.  456;  Gilliam  v.  Brown, 
43  Miss.  641;  Williams  v.  Crary,  4  Wend. 
443,  5  Cow.  368;  Eaton  v.  Benton,  2  Hill, 
576;  Reynolds  v.  Robinson,  82  N.  T.  103:^ 
Heisler  v.  Sharp's  Ex'rs,  44  N.  J.  Bq.  167,^ 
14  Atl.  624;  Homer*v.  McGaughy,  62  Pa.  St  • 
189;  Crouch  v.  Davis'  Ex'rs,  23  Grat  62. 
These  rases  hold  that  the  mere  fact  that  the 
debt  was  unliquidated  is  enough  to  rebut  the 
presumption. 

It  requires  no  argument  to  demonstrate 
that  the  rule  has  no  application  to  a  case 
where  the  bequest  Is  a  general  one,— all  of 
the  property  of  the  testator  "to  be  divided 
between  them  share  and  share  alike,"— and 
the  will  is  made  six  years  before  the  indebt- 
edness is  liquidated.  That  Mrs.  Patten  evi- 
dently did  not  consider  her  debt  to  her 
daughter  Augusta  extinguished  by  the  will 
Is  evident  from  the  fact  that  she  paid  the 
amount  at  the  time  of  the  marriage  of  hex 
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daughter,  and  there  is  no  reason  to  suppose 
that  she  intended  to  treat  her  differently 
from  her  other  daughters.  Evidently,  the 
whole  theory  of  a  debt  being  extinguished 
by  a  bequest  presupposes  a  bequest  subse- 
quent to  the  indebtedness;  and,  while  the 
indebtedness  may  have  been  said  to  have 
arisen  in  this  case  upon  the  receipt  of  the 
childi-en's  moiety  of  their  father's  estate,  it 
was  never  treated  by  any  of  the  parties  in  the 
light  of  an  indebtedness,  until  the  amount  had 
been  liquidated  by  the  arrangement  of  Sep- 
tember, 1885. 

The  effect  of  rejecting  the  claim  of  the 
complainants  would  be  to  prefer  Mrs.  Glover 
to  her  sisters  to  the  extent  of  $102,800,  when 
there  is  absolutely  nothing  in  the  will  of  the 
mother,  in  the  arrangement  of  September, 
1885,  or  in  the  facts  or  circumstances  of  the 
ease,  to  indicate  that  this  was  ever  contem- 
plated by  Mrs.  Patten,  or  by  the  daughters 
themselves.  The  instincts  of  a  mother  would 
uaturally  lead  her  to  put  her  daughters  upon 
an  exact  equality,  and  the  case  is  manifest- 
ly one  for  the  application  of  the  legal  max- 
im that  "equality  is  equity."  That  it  ever 
entered  her  mind  that  one  of  her  daughters 
.should  be  preferred  to  the  others  in  the  very 
large  sum  of  $102,800  is  extremely  improb- 
able. 

8.  Whether  the  fact  that  Mrs.  Glover  had 
been  paid  her  share  of  the  indebtedness  was 
strictly  pertinent  to  the  issue  or  not,  it  was 
tUleged  in  the  bill  and  in  the  amended  bill, 
^was  first  demurred  to,  and  then  denied  in 
Hthe  additional  answer.    The  fact  had  some 
>  Lendeney   to   prove   that   the  ^indebtedness, 
which  was  incurred  and  liquidated  in  favor 
of  all  the  sisters  under  the  same  circum- 
stances, was  a  genuine  one,  was  recognized 
both  by  the  testatrix  and   Mrs.   Glover  as 
such,  and  that  the  bill  was  not  an  attempt 
on  the  part  of  the  complainants  to  obtain  a 
preference  over  their  sister. 

It  would  have  been  more  satisfactory  if 
the  defendant  had  offered  herself  as  a  wit- 
ness, and  given  her  version  of  the  transac- 
tion, or,  at  least,  had  put  forward  some  tes- 
timony tending  to  show  a  different  theory; 
but  as  she  preferred  to  rest  her  case  upon  the 
testimony  of  the  complainants,  and  as  the 
facts  proved  are  susceptible  of  but  one  con- 
struction, we  can  only  assent  to  the  conclu- 
sion of  the  court  below. 

The  fact  that  Mrs.  Patten  did  not  pay,  or 
agree  to  pay,  her  dau,c:hters  interest  upon 
the  amount  of  her  indebtedness  as  liquidat- 
ed, is  urged  as  a  reason  for  holding  that  she 
continued  to  regard  herself  as  trustee  for 
lier  cliildren  in  respect  to  their  share  of  their 
father's  estate,  and  never  contemplated  that 
an  indebtedness  to  them  had  been  recognized. 
This,  however,  seems  inconsistent  with  the 
instrument  of  September,  1885,  which  was 
evidently  prepared  for  a  purpose,  and  was 
wholly  unnecessary  if  her  relation  to  her 
daughters  were  solely  that  of  a  trustee  for 
their  benefit    If  it  were  for  the  purpose  of 


fixing  her  liability,  for  which  the  snretles 
upon  her  bond  were  to  be  responsible,  it 
would  scarcely  be  consistent  to  hold  that,  so 
far  as  concerned  her  relatione  with  her 
daughters,  it  was  not  intended  to  create  a 
liabiUty.  It  either  created  a  liabiUty  or  It 
did  not  If  it  did,  it  was  a  Uabllity  to  her 
children.  If  it  did  not,  the  instrument  was 
useless. 

It  is  true  that  no  interest,  as  such,  was 
paid  or  promised,  but  as  an  offset  to  that  the 
daughters  were  never  charged  with  their  ex- 
pense of  maintenance,  although  most  of 
them  were  of  age.  What  the  result  would 
have  been  if  an  account  had  been  regularly 
opened,  and  interest  credited  to  each  daugh- 
ter, and  a  charge  made  against  each  for  her 
maintenance,  we  can  only  conjecture;  but, 
in  the  loose  way  in  which  business  is  usually 
done  between  members  of  the  same  family 
and  household,  it  is  not  singular  that  no  such 
account  was  kept  If  Mrs.  Glover  had  notn 
received  her  share,  it  would  make  but^little? 
practical  difference  whether  the  agreement 
of  September,  1885,  were  treated  as  an  oper- 
ative instrument,  or  merely  one  for  the  pur- 
pose of  satisfying  the  sureties  on  the  admin- 
istratrix's bond.  As  the  effect  of  the  latter 
construction  would  be  to  prefer  Mrs.  Glover 
to  this  amount  over  her  sisters,  the  court 
will  construe  it  as  the  parties  themselves 
have  construed  it  It  is  apparent  from  what 
has  been  said  that  no  interest  should  be  al- 
lowed prior  to  the  death  of  Mrs.  Patten. 

The  decree  of  the  court  below  is  therefore 
affirmed. 


(166  U.  S.  e2S> 

NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  PEOPLE 

OF  THE  STATE  OF  NEW  YORK. 

(March  1,  1897.) 

No.  12a 

CONSTITUTIOXAL  LaW  —  INTERSTATE  COHlf BROS  — 

PoLrcE  Power  —  Equal  Frotkotion  of  thb 
Laws— Dub  Pkocess  —  Hbatixo  of  Railroad 
Cars. 

1.  It  is  within  the  power  of  a  state,  in  the 
absence  of  national  legislation  covering  the  sub- 
ject, to  forbid  under  penalties  the  heating  of 
passenger  cars  in  that  state  by  stoves  or  fur- 
naces kept  inside  the  cars,  or  suspended  there- 
from (Laws  N.  Y.  1887,  c.  616),  though  such 
cars  may  be  employed  in  Interstate  commerce. 
This  power  cannot  be  affected  by  possible  in- 
conveniences resulting  from  the  adoption  of 
conflicting  regulations  by  adjoining  states. 

2.  Rev.  St.  §  5258,  authorizing  all  steam-rail- 
road companies  in  the  United  States  to  carry 
freight,  passengers,  etc.,  from  one  state  to  an- 
other, and  to  connect  with  other  roads  so  a« 
to  form  continuous  lines  of  transportation, 
does  not  in  any  wise  interfere  with  the  enact- 
ment of  laws  by  the  states  to  promote  the  safe- 
ty of  passengers,  while  traveling,  within  their 
respective  limits,  from  one  state  to  another,  in 
cars  propelled  by  steam. 

3.  A  state  statute  forbidding  the  beating  of 
passenger  cars  by  stoves,  on  railroads  of  over 
50  miles  in  length  (Laws  N.  Y.  1887,  c  616), 
is  not  such  a  discrimination  against  roads  of 
greater  length  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws,  contrary  to  the 
fourteenth  amendment  to  the  federal  constitu- 
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4.  Nor  does  such  a  statate  operate  to  depriye 
the  companies  of  their  property  without  due 
process  of  law,  within  the  meaning  of  the  same 
amendment. 

In  Error  to  the  Siqireme  Court  of  the  State 
of  New  York. 

John  M.  Bowers,  for  plaintiff  in  error.  Theo- 
dore E.  Hancoclc  and  WnL  Henry  Dennis,  for 
g  defendant  in  error. 

•  •  Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  coui-t. 

A  statute  of  New  York  passed  June  18, 1887, 
reflating  the  heating  of  steam  passenger  cars 
and  directing  guards  and  guard  posts  to  be 
placed  on  railroad  bridges  and  trestles  and  the 
approaches  thereto  (Laws  N.  Y.  1887,  c.  616, 
p.  828),  provides:  "Section  1.  It  shall  not  be 
lawf u]  for  any  steam  railroad  doing  business 
in  this  state,  after  the  first  day  of  May,  eight- 
een hundred  and  eighty-eight;  to  heat  its  pas- 
senger cars,  on  other  than  mixed  trains,  by 
any  stove  or  furnace  kept  inside  of  the  car  or 
suspended  therefrom,  except  it  may  be  lawful, 
in  case  of  accident  or  other  emergency,  to  tem- 
porarily use  such  stove  or  furnace  with  neces- 
sary fuel.  Provided,  that  in  cars  which  have 
been  equipped  with  apparatus  to  heat  by 
steam,  hot  water  or  hot  air  from  the  locomo- 
tive, or  from  a  special  car,  the  present  stove 
may  be  retained,  to  be  used  only  when  the  car 
is  standing  stilL  And  provided  also  that  this 
act  shall  not  apply  to  railroads  less  than  fifty 
miles  in  length,  nor  to  the  use  of  stoves,  of  a 
pattern  and  Irind  to  be  approved  by  the  railroad 
commissioners,  for  cooking  purposes  in  dining 
cars.  Sec.  2.  After  November  first,  eighteen 
hundred  and  eighty-seven,  guard  posts  shall 
be  placed  in  the  prolongation  of  the  line  of 
bridge  trusses  so  that  in  case  of  derailment  the 
posts  and  not  the  bridge  trusses  shall  receive 
the  blow  of  the  derailed  locomotive  or  car. 
Sec.  3.  Any  i>erson  or  corporation  violating 
any  of  the  provisions  of  this  act  shall  be  liable 
to  a  penalty  of  one  thousand  dollars,  and  to  the 
further  penalty  of  hundred  dollars  for  each 
and  every  day  during  which  such  a  violation 
shall  continue.  Sec.  4.  Upon  the  application 
of  any  railroad  covered  by  the  provisions  of 
this  act,  the  board  of  railroad  commissioners 
may  approve  of  any  proposed  safeguard  or  de- 
vice to  be  used  under  the  provisions  of  this 
act,  and  thereafter  the  railroad  using  such 
safeguard  or  device  so  approved  shall  not  be 
Q  liable  to  any  of  the  penalties  prescribed  by  this 
gact  for  a  violation  thereof  in  regard  to  any 
•such* safeguard  or  device.  Sec.  5.  The  viola- 
tion of  any  of  the  provisions  of  this  act  will  be 
deemed  a  misdemeanor.  Sec  6.  This  act  shall 
take  effect  immediately." 

A  subsequent  statute,  passed  April  27,  1888 
(Laws  N.  y.  1889,  c.  180,  p.  250),  so  amended 
the  first  section  of  the  act  of  1887  that  the 
heating  of  passenger  cars,  on  other  than  mixed 
trains,  by  a  stove  or  fiurnace  kept  inside  the 
car  or  suspended  therefrom,  did  not  become 
unlawful  until  after  November  1,  1888.  The 
amendatory  act  further  provided  that  in  spe- 
cial cases  the  board  of  railroad  commissioners 


could  extend  the  time  for  a  period  not  exceed- 
ing one  year  from  November  1,  1888»  for  any 
steam  railroad  doing  business  in  New  York  to 
heat  its  passenger  cars  by  stoves  or  famaces 
kept  inside  the  car  or  suspended  therefronL 

The  present  action  was  brought  to  recover 
penalties  imposed  for  the  violation  of  the  above 
statutes. 

The  complaint  filed  in  behalf  of  the  people 
of  New  York  charged  the  defendant,  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany, a  corporation  of  Connecticut,  with  hav- 
ing, in  the  operation  of  its  railroad,  on  the  2d 
day  of  November,  1888,  and  on  every  subse- 
quent day  down  to  and  including  December 
31,  1888,  run  trains  of  passenger  cars  over 
its  route  from  the  city  of  New  York  to  Hart- 
ford and  from  Hartford  to  that  city,  and 
heated  said  cars,  both  on  through  trains  and 
over  that  part  of  its  road  in  New  York  on 
other  than  mixed  trains,  by  stoves  and  fur- 
naces kept  within  such  cars,  "as  the  regular 
and  usual  method  of  heating  said  cars,  and  in 
cases  other  than  those  of  accident  and  other 
emergency**;  and  that  the  board  of  railroad 
commissioners  of  New  York  had  not  extended 
the  time  of  the  defendant  to  heat  its  pas- 
senger cars  by  any  stove  or  furnace  kept  in- 
side its  cars. 

There  was  a  verdict  and  Judgment  against 
the  railroad  company  for  the  sum  of  $7,000^ 
and  $4:79.81  costs,  disbursements,  and  allow- 
ance; in  all,  $7,479.81;  that  Judgment  having 
been  affii*med  by  the  court  of  appeals  of  New 
York,  142  N.  Y.  646,  37  N.  E,  56a 

It  is  contended  that  the  above  statute  of  New 
York  is  repugnant  to  section  8  of  article  1  ofg 
the  constitution  of  the^United  States,  providing? 
that  congress  shall  have  power  to  r^rulate 
commerce  among  the  several  states,  and  to 
make  all  laws  necessary  and  proper  to  carry 
such  power  Into  execution,  and  also  to  the 
fourteenth  amendment  of  the  constitution  of 
the  United  States,  declaring  that  no  state  shall 
deprive  any  one  of  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws. 

As  these  questions  were  properly  raised  in 
the  state  court,  there  Is  no  doubt  of  our  Juris- 
diction to  re-examine  the  final  judgment 
against  the  railroad  company.     Rev.  St.  (  709. 

According  to  numerous  decisions  of  this 
court  (some  of  which  are  cited  in  the  mar- 
gin i),  sustaining  the  validity  of  state  regula- 

1  Gibbons  v.  Ogden,  9  Wheat  1,  203.  211; 
Blacltbird  Creelc  Marsh  Co.  v.  Wilson,  2  Pet 
245;  Cooley  v.  Board  of  Wardens,  12  How.  299. 
320;  Gilman  v.  Philadelphia,  8  Wall.  713;  Sher- 
lock V.  Ailing.  93  U.  S.  99.  104;  Mobile  v. 
Kimball,  102  U.  S.  691;  Escanaba  Co.  v.  Chi- 
cago, 107  U.  S.  678;  Morgan's  Louisiana,  etc., 
Co.  V.  Louisiana  Board  of  Health,  118  tJ.  S. 
455,  463,  6  Sup.  Ct  1114-  Hiise  v.  Glover,  119 
U.  S.  543,  7  Sup.  Ct  313;  Smith  v.  Alabama, 
124  U.  S.  465.  8  Sup.  Ct  564;  Nashville,  etc., 
Ry.  Co.  V.  Alabama,  128  U.  S.  96,  100,  9  Sup. 
Ct.  28;  Telegraph  Co.  v.  James.  162  U.  S.  GTA 
662.  16  Sup.  Ct.  934;  Hennington  v.  Georgii^ 
163  U.  S.  299,  317.  16  Sun.  Gt  1086. 
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tioD8  enacted  under  the  police  powers  of  the 
state,  and  which  incidentally  affected  com- 
merce among  the  states  and  with  foreign  na- 
tions, it  was  clearly  competent  for  the  state 
of  New  York,  in  the  absence  of  national  legis- 
lation covering  the  subject,  to  forbid  under 
penalties  the  heating  of  passenger  cars  in  that 
state  by  stoves  or  furnaces  Isept  inside  the 
cars  or  suspended  therefrom,  although  such 
cars  may  be  employed  in  Interstate  commerce. 
While  the  laws  of  the  states  must  yield  to  acts 
of  congress  passed  in  execution  of  the  powers 
conferred  upon  It  by  the  constitution  (Gib- 
bons V.  Ogden,  9  Wheat.  1,  211),  the  mere 
grant  to  congress  of  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
states  did  not,  of  itself  and  without  legislation 
by  congress,  impair  the  authority  of  the  states 
to  establish  such  reasonable  regulations  as 
were  appropriate  for  the  protection  of  the 
health,  the  lives,  and  the  safety  of  their  peo- 
ple. The  statute  in  question  had  for  its  ob- 
ject to  protect  all  persons  traveling  In  the  state 
of  New  Yorli  on  passenger  cars  moved  by  the 
CO  agency  of  steam  against  the  perils  attending 
•  a^particular  mode  of  heating  such  cars.  There 
may  be  reason  to  doubt  the  efficacy  of  regula- 
tions of  that  kind.  But  that  was  a  matter  for 
the  state  to  determine.  We  know  from  the 
face  of  the  statute  that  it  has  a  real,  substan- 
tial relation  to  an  object  as  to  which  the  state 
is  competent  to  legislate,  namely,  the  personal 
security  of  those  who  are  passengers  on  cars 
used  within  its  limits.  Why  may  not  regula- 
tions to  that  end  be  made  applicable,  within  a 
state,  to  the  cars  of  railroad  companies  enga- 
ged in  interstate  commerce  as  well  as  to  cars 
used  wholly  within  such  state?  Persons  trav- 
eling on  interstate  trains  are  as  much  entitled, 
while  vdthin  a  state,  to  the  protection  of  that 
state,  as  those  who  travel  on  domestic  trains. 
The  statute  In  question  is  not  directed  againsli 
interstate  commerce.  Nor  is  it  within  the 
meaning  of  the  constitution;  a  regulation  of 
commerce,  although  it  controls,  in  some  de- 
gree, the  conduct  of  those  engaged  in  such 
commerce.  So  fi#  as  it  may  affect  Interstate 
commerce,  it  is  to  be  regarded  as  legislation  in 
aid  of  commerce,  and  enacted  under  the  power 
remaining  with  the  state  to  regulate  the  rela- 
tive rights  and  duties  of  all  persons  and  cor- 
porations within  its  limits.  Until  displaced  by 
such  national  legislation  as  congress  may  right- 
fully establish  under  its  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states,  the  validity  of  the  statute,  so 
far  as  the  commerce  clause  of  the  constitution 
of  the  United  States  is  concerned,  cannot  be 
questioned. 

Counsel  for  the  railroad  suggests  that  a  con- 
flict between  state  regulations  in  respect  of  the 
heating  of  passenger  cars  used  in  interstate 
commerce  would  make  safe  and  rapid  trans- 
portation impossible;  that  to  stop  an  express 
train  on  its  trip  from  New  York  to  Boston  at 
the  Connecticut  line  in  order  that  passengers 
may  leave  the  cars  heated  as  required  by  New 
York,  and  get  into  others  cars  heated  in  a  dif- 


ferent mode  in  conf (»inlty  with  the  lawi  oC 
Connecticut,  and  then  at  the  Massachusetbi 
line  to  get  into  cars  heated  by  still  another 
mode  as  required  by  the  laws  of  that  com- 
monwealth, would  be  a  hardship  on  travel  that 
could  not  be  endured.  These  possible  Incon-i^ 
veniences  cannot  affect  the  question  of  powerg 
in  each  state  to  make  such  reasonabte^regnla-* 
tions  for  the  safety  of  passengers  on  interstate 
ti-alns  as  in  its  Judgment,  all  things  consid- 
ered, is  appropriate  and  effective.  Inoonven- 
iencea  of  this  character  cannot  be  avoided  so 
long  as  each  state  has  plenary  authority  with- 
in its  territorial  limits  to  provide  for  the  safety 
of  the  public  according  to  its  own  views  of 
necessity  and  public  policy,  and  so  long  as  oon- 
gress  deems  it  wise  not  to  establish  regulatiooa 
on  the  subject  that  would  displace  any  inooo- 
sistent  regulations  of  the  states  covering  the 
same  ground. 

Our  attention  is  called  to  the  dause  In  the 
act  of  June  15, 1866,  c  12^  (14  Stat  60),  now  a 
part  of  section  5258  of  the  Revised  Statutes  of 
the  United  States,  providing  '*that  every  rail- 
road company  in  the  United  States  whose 
road  is  operated  by  steam,  its  successors  and 
assigns,  be  and  is  hereby  authCMized  to  carry 
upon  and  over  its  road,  boats,  bridges  and  fer- 
ries, all  passengers,  troops,  government  snp- 
plies,  mails,  freight  and  property  on  their  way 
from  any  state  to  another  state,  and  to  re- 
ceive compensation  therefor  and  to  connect 
with  roads  of  other  states  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the 
same  to  the  place  of  destination."  We  tall  to 
perceive  that  this  statute  has  any  bearing  npon 
the  question  now  before  the  court  The  ao- 
thority  conferred  by  it  upon  railroad  compa^ 
nies  engaged  in  commerce  among  the  states, 
whatever  may  be  the  extent  of  such  authority, 
does  not  interfere  in  any  degree  with  the  pas- 
sage by  the  states  of  laws  having  for  their  ob- 
ject the  personal  security  of  passengers  while 
traveling,  within  theh:  respective  limits,  from 
one  state  to  another  on  cars  propelled  by 
steam. 

But  it  is  contended  that  the  statute  Is  re- 
pugnant to  the  clause  of  the  fourteenth  amend- 
ment forbidding  a  state  from  denying  to  any 
person  within  its  Jurisdiction  the  equal  protec- 
tion of  the  law&  This  contention  is  based  up- 
on that  clause  of  the  statute  declaring  that  it 
shall  not  apply  to  raikoads  less  than  50  miles 
in  length.  No  doubt  the  main  object  of  the 
statute  was  to  provide  for  the  safety  of  pas- 
sengers traveling  on  what  are  commonly  called 
"trunk"  or  "through'*  lines,  connecting  distant 
or  populous  parts  of  the  country,  and  on  which  ^ 
the  perils  incident  to  traveling  are  greater n 
than  on*short  local  lines.  But,  as  suggested? 
in  argument  a  road  only  50  miles  In  l«]gth 
would  seldom  have  a  sleeping  car  attached  to 
its  trains;  and  passengers  traveling  on  roads 
of  that  kind  do  not  have  the  apprehension  or- 
dhiarily  felt  by  passengers  on  trains  regularly 
carrying  sleeping  cars,  or  having  many  passen- 
ger coaches,  on  account  of  the  burning  of  cars 
in  case  of  their  derailment  or  in  case  of  colli- 
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iloiL  In  any  event,  there  Is  no  rach  discrimi- 
nation against  companies  having  more  than  50 
miles  of  road  as  to  Justify  the  contention  that 
there  has  Ijeen  a  denial  to  the  companies  nam- 
ed in  the  act  of  the  equal  protection  of  the 
laws.  The  statute  is  uniform  in  its  operation 
upon  all  railroad  companies  doing  business  in 
the  state  of  the  class  to  which  it  is  made  ap- 
plicable. 

Ouc  of  the  assignments  of  error  questions  the 
validity  of  the  statute  upon  the  ground  that  it 
deprives  the  plaintiff  in  error  of  its  property 
without  due  process  of  law.  As  the  action 
against  the  company  was  instituted  and  con- 
ducted to  a  conclusion  under  a  valid  statute, 
the  defendant  being  before  the  court,  there  is 
no  reason  to  hold  that  there  was  any  want  of 
the  due  process  of  law  required  hy  the  four- 
teenth amendment 

The  Judgment  is  affirmed. 

Mr.  Justice  GRAY  did  not  sit  In  this  case  or 
take  any  part  in  its  decision. 


<ie5  U.  8.  698) 

WALKER  V.  NEW  MEXICO  &  S.  P.  R.  CO. 

(March  1,  1897.) 

No.  171. 

OonsTrrunoKAi.  Law  —  Jury  Trials  —  Spioial 

Findings— Bbrvitudbs— Flow  AGS  of 

SuRPACB  Waters. 

1.  A  territorial  statute  providing  that  in  trials 
at  common  kiw  the  court  may  require  the  jury, 
in  addition  to  the  general  verdict,  to  answer 
special  interrogatories,  and,  when  there  is  a 
conflict  between  the  two,  may  render  such 
jud«:ment  as  the  answers  require  (Laws  N.  M. 
18^,  c.  45),  is  not  in  conflict  with  the  seventh 
amendment  to  the  federal  constitution,  or  the 
act  of  April  7,  1874,  preserving  the  right  of 
trial  by  Jury  in  the  territories. 

2.  By  the  common  law.  wnich  is  in  force  in 
New  Mexico  (Laws  1876,  c  232),  there  is  no 
servitude  of  lower  in  favor  of  higher  grounds 
In  respect  to  mere  surface  water,  or  such  as 
falls  or  accumulates  by  rain  or  melting  snow; 
and  a  landowner  is  therefore  not  entitled  to 
damages  against  a  railroad  company  whose 
embankments  collect  and  set  baclc  such  waters 
upon  his  lands. 

^    In  Error  to  the  Supreme  Court  of  the  Terrl- 

gtory  of  New  Mexico. 

f  •On  November  3,  1886,  A.  O.  Wallier  com- 
menced this  action  in  the  district  court  of  the 
Second  judicial  district  of  the  territory  of  New 
Mexico  in  and  for  the  county  of  Socorro 
against  the  railroad  company,  defendant,  to  re- 
cover damages  resulting  from  an  overflow  of 
his  lands,  caused,  as  charged,  by  a  wrongful 
obstruction  of  a  nattural  water  course.  Subse- 
quently, an  amended  declaration  was  filed, 
and  after  the  death  of  A.  G.  Walker  the  action 
was  revived  In  the  name  of  his  administratrix, 
the  present  plaint  ICF  in  error.  After  some  pre- 
liminary proceedings,  a  trial  was  had  in  De- 
cember, 18U2,  on  which  trial  the  Jury  returned 
a  general  verdict  finding  the  defendant  guilty, 
and  assessing  the  plaint ilTs  damages  at  ^,212.- 
60.  At  the  same  time  the  jury  returned.  In 
response  to  certain  questions  submitted  by  the 


court,  special  findings  of  fact  The  trial  court 
oyermling  all  other  motions,  entered  a  Judg- 
ment In  favor  of  the  defendant  on  the  ground 
that  the  special  findings  of  fact  were  Inconsist- 
ent with  and  controlled  the  general  verdict; 
and  that  upon  such  findings  of  fact  the  de- 
fendant was  entitled  to  Judgment  The  case 
was  thereafter  taken  to  the  supreme  court  of 
the  territory,  by  which  oonrt  on  August  26, 
ISQS,  the  judgment  was  affirmed  (34  Pac.  43), 
and  thereupon  the  plaintUF  sued  out  this  writ 
of  error. 


NeiU  B.  Field,  for  plaintiff  In  error. 
Dunlap,  for  defendant  in  error. 


Robert 


Mr.  Justice  BREWEIR,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opliF 
ion  of  the  court 

The  testimony  was  not  preserved,  and  the^ 
case  is  submitted  to  us  upon  the  pleadings,  theg 
verdict,  the  special  findings  of^fact  and  the* 
Judgment;  and  on  the  record  as  thus  present- 
ed plaintiff  in  error  rests  her  claim  of  reversal 
upon  three  propositions:    Fhrst  That  the  act 
of  the  territorial  legislature,  authorizing  special 
findings  of  fact  and  providing  for  Judgment 
on  the  special  findings,  if  Inconsistrat  with  the 
general  verdict  (Laws  N.  M  1889,  c  45,  p.  87), 
Is  in  contravention  of  the  seventh  amendment 
to  the  constitution  of  the  United  States,  whi^ta 
reads: 

"In  suits  at  common  law,  where  the  value  tai 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  Jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law."* 

Second.  That  thero  is  no  such  conflict  be- 
tween the  general  verdict  and  the  fli>ecial  find- 
ings as  authorised  a  Judgment  contrary  to  the 
general  verdict  And,  third,  that  if  there  be 
any  conflict  between  the  special  flndings  and 
the  general  verdict  the  special  flndings  are  so 
inconsistent  with  each  other  as  to  neutralise 
and  destroy  themselves. 

First  with  regard  to  the  constitutional  ques- 
tion, the  spedflc  objection  is  thus  stated  In 
the  brief: 

'*It  is  not  contended,  although  the  English 
authorities  would  appear  to  warrant  the  con- 
tention, that  at  the  common  law  the  Judge 
might  not  require  the  jury  to  answer  special 
questions,  of  interrogate  the  Jury  as  to  the 
grounds  upon  which  their  general  verdict  was 
found;  but  it  Is  most  earnestly  contended  that 
the  extent  of  the  power  of  the  judge.  If  in  his 
opinion  the  special  flndings  or  answers  of  the 
jury  to  interrogatories  were  inconsistent  with 
tlie  general  verdict  was  to  set  aside  the  gen- 
eral verdict  and  award  a  venire  de  novo, 
while  under  this  statute  authority  Is  attempted 
to  be  conferred  upon  the  judge  to  render  flnal 
judgment  upon  the  special  findings." 

We  deem  it  unnecessary  to  consider  the  con- 
tention of  defendant  in  error  that  the  terri- 
torial courts  are  not  courts  of  the  United 
States,  and  that  the  seventh  amendment  la  not 
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operatiTe  In  the  territories,  for  by  the  act  of 
^  April  7»  1874  (18  Stat  27),  congress,  legislating 
gfor  an  the  territories,  declared  that  no  party 

•  **8hall  be  deprived  of  the  right  of  trial*by  Jury 
In  cases  cognizable  at  common  law";  and 
while  this  may  not,  in  terms,  extend  all  the 
provisions  of  the  seventh  amendment  to  the 
territories,  it  does  secure  all  the  rights  of  trial 
by  Jury  as  they  existed  at  common  law. 

The  question  is  whether  this  act  of  the  ter- 
ritorial legislature  in  substance  Impairs  the 
right  of  trial  by  Jury.  The  seventh  amend- 
ment, indeed,  does  not  attempt  to  regulate 
matters  of  pleading  or  practice,  or  to  determine 
in  what  way  Issues  shall  be  framed  by  which 
questions  of  fact  are  to  be  submitted  to  a  Jury. 
Its  aim  is  not  to  preserve  mere  matters  of  form 
and  prc)cedure,  but  substance  of  right  This 
requires  that  questions  of  fact  in  common-law 
actions  shall  be  settled  by  a  jury,  and  that  the 
court  shall  not  assume,  directly  or  Indirectly, 
to  take  from  the  Jury  or  to  itself  such  preroga- 
tive. So  long  as  this  substance  of  right  is  pre- 
served, the  procedure  by  which  this  result 
shall  be  reached  is  wholly  within  the  discre- 
tion of  the  legislature,  and  the  courts  may  not 
set  aside  any  legislative  provision  in  this  re- 
spect because  the  form  of  action— the!  mere 
manner  in  which  questions  are  submitted— is 
different  from  that  which  obtained  at  the  com- 
mon law. 

Now,  a  general  verdict  embodies  both  the 
law  and  the  facts.  The  Jury,  taking  the  law 
as  given  by  the  court,  apply  that  law  to  the 
facts  as  they  find  them  to  be,  and  express 
their  conclusions  in  the  verdict  The  power 
of  the  court  to  grant  a  new  trial  if.  In  its 
Judgment,  the  Jury  have  misinterpreted  the 
instructions  as  to  the  rules  of  law,  or  mis- 
applied them,  is  unquestioned,  as  also  when 
it  appears  that  there  was  no  real  evidence  in 
support  of  any  essential  fact  These  things 
obtained  at  the  common  law.  They  do  not 
trespass  upon  the  prerogative  of  the  Jury  to 
determine  all  questions  of  fact,  and  no  one 
to-day  doubts  that  such  Is  the  legitimate 
duty  and  function  of  the  court,  notwith- 
standing the  terms  of  the  constitutional  guar- 
anty of  right  of  trial  by  Jury.  Beyond  this, 
It  was  not  Infrequent  to  ask  from  the  Jury  a 
special,  rather  than  a  general,  verdict;  that 
is.  Instead  of  a  verdict  for  or  against  the 
plain tiflf  or  defendant,  embodying  in  a  single 
^  declaration  the  whole  conclusion  of  the  trial, 
©one  which  found  specially  upon  the  various 

•  facts  in  issue,  leaving  to  the  court*the  subse- 
quent duty  of  determining  upon  such  facts 
the  relief  which  the  law  awarded  to  the  re- 
spective parties. 

It  was  also  a  common  practice,  when  no 
special  verdict  was  demanded,  and  when 
only  a  general  verdict  was  returned,  to  In- 
terrogate the  Jury  upon  special  matters  of 
fact  Whether  or  no  a  Jury  was  compelled 
to  answer  such  Interrogations,  or  whether. 
If  It  refused  or  failed  to  answer,  the  general 
verdict  would  stand  or  not,  may  be  ques- 
tioned.   Mayor,  etc.,  v.  Clark,  3  Adol.  &  E. 


506.  But  the  right  to  proponnd  such  Inter- 
rogatories was  undoubted,  and  often  recog^ 
nized.  Walker  v.  Bailey,  65  Me.  354;  Spnrr 
T.  Shelbume,  131  Mass.  429.  In  the  latter 
case  the  coort  said  (page  430):  'It  is  within 
the  discretion  of  the  presiding  Justice  to  put 
inquiries  to  the  Jury,  as  to  the  grounds  upon 
which  they  found  their  verdict;  and  the  an- 
swers of  the  foreman,  assented  to  by  his  fel- 
lows, may  be  made  a  part  of  the  reera^d,  and 
will  have  the  effect  of  special  findings  of  the 
facts  stated  by  him.  And  no  exception  lies 
to  the  exercise  of  this  discretion.  Dorr  v. 
Penno,  12  Pick.  621;  Spoor  v.  Spooner,  12 
Mete.  (^lass.)  281;  Mair  v.  Bassett,  117  Mass. 
356;  Lawler  v.  Earle,  5  Allen,  22.'*  So  that 
the  putting  of  special  interrogatories  to  a 
Jury,  and  asking  for  specific  responses  there- 
to, in  addition  to  a  general  verdict,  is  not  a 
thing  unknown  to  the  common  law,  and  has 
been  recognized  independently  of  any  stat- 
ute. Beyond  this  we  cannot  shut  our  eyes 
to  the  fact  that  in  many  states  In  the  Union, 
in  whose  constitutions  is  found  in  the  most 
emphatic  language  an  assertion  of  the  invio- 
lability of  trial  by  Jury,  are  statutes  similar 
to  the  one  enacted  by  the  territorial  legisla- 
ture of  New  Mexico;  that  those  statutes 
have  been  uniformly  recognized  as  valid; 
and  that  a  large  amount  of  the  litigation  in 
the  courts  is  carried  through  in  obedience  to 
the  provisions  of  such  statutes.  It  would 
certainly  startle  the  profession  to  be  told 
that  such  statutes  contravene  a  constitution- 
al requirement  of  the  inviolability  of  Jury 
trials. 

Indeed,  the  very  argument  of  counsel  for 
plaintiff  in  error  is  an  admission  that  op  to 
a  certain  extent  those  statutes  are  undoubt- 
edly valid.  That  argument  is  practically 
that,  when  the  specific  findings  are  returned.  S 
and  found  to  be  conflicting*wlth  the  general? 
verdict,  the  court  is  authorized  to  grant  a 
new  trial,  but  can  do  no  more.  But  why 
should  the  power  of  the  court  be  thus  limit- 
ed? If  the  facts,  as  specially  found,  compel 
a  Judgment  in  one  way,  why  should  not  the 
court  be  permitted  to  apply  the  law  to  the 
facts  as  thus  found?  It  certainly  does  so 
when  a  special  verdict,  is  returned.  When 
a  general  verdict  Is  returned,  and  the  court 
determines  that  the  Jury  have  either  misin- 
terpreted or  misapplied  the  laT*,  the  only 
remedy  is  the  award  of  a  new  trial,  because 
the  constitutional  provision  forbids  It  to  find 
the  facta.  But  when  the  facts  are  found, 
and  it  is  obvious  from  the  inconsistency  be- 
tween the  facts  as  found  and  the  general 
verdict  that  Id  the  latter  the  Jury  have  mis- 
interpreted or  misapplied  the  law,  what  con- 
stitutional mandate  requires  that  all  should 
be  set  aside,  and  a  new  inquiry  made  of  an- 
other Jury?  Of  what  significance  is  a  ques- 
tion as  to  a  specific  fact?  Of  what  avail  are 
special  interrogatories  and  special  findings 
thereon  if  all  that  is  to  result  therefrom  is 
a  new  trial,  which  the  court  might  grant  if 
it  were  of  opinion  that  the  general  verdict 
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contained  a  wrong  Interpretation  or  applica- 
tion of  the  rules  of  law?  Indeed,  the  very 
thought  and  value  of  special  interrogatoriea 
is  to  avoid  the  necessity  of  setting  aside  a 
verdict  and  a  new  trial,— to  end  the  contro- 
versy, 80  far  as  the  trial  court  Is  concerned, 
upon  that  single  response  from  the  Jury. 

We  are  clearly  of  opinion  that  this  territo- 
rial statute  does  not  Infringe  any  constitu- 
tional provision,  and  that  it  is  within  the 
power  of  the  legislature  of  a  territory  to  pro- 
vide that  on  a  trial  of  a  common-law  action 
the  court  may,  in  addition  to  the  general 
verdict,  require  specific  answers  to  special 
interrogatories;  and,  when  a  conflict  is  found 
between  the  two,  render  such  Judgment  as 
the  answers  to  the  special  questions  compel. 
For  a  full  understanding  of  the  second 
question  It  is  necessary  to  notice  the  plead- 
ings. The  original  declaration— after  stating 
that  the  Rio  Grande  river  runs  In  its  regular 
e  channel  about  half  a  milp  east  of  the  plain- 
g  tiff's  premises,  and  that  the  waters  from 
•  rainfalls  pass  and  flow  in  their  natural*faU 
from  the  surrounding  and  adjacent  country 
over  the  plaintiff's  and  other  lands  in  the 
vicinity  and  empty  into  the  river,  and  that 
by  that  means  the  surface  water,  up  to  the 
time  of  the  grievances  complained  of,  had 
l)een  carried  off  without  injury  to  the  plain- 
tiff, or  his  property— charged  that  on  May  1, 
1S85,  the  defendant,  in  and  by  the  construc- 
tion of  its  roadbed,  did  dam  and  close  up  all 
of  the  natural  and  usual  outlets  and  places 
through  which  the  surface  water  had  been 
accustomed  to  malce  Its  escape,  thereby  caus- 
ing such  surface  water  theietofore  flowing  to 
the  river  as  aforesaid  to  be  dammed  up  and 
set  back  upon  the  premises  of  the  plaintiff 
and  other  property  owners;  that  on  Septem- 
ber 7,  1886,  there  was  a  heavy  rainfall,  and 
the  surface  water,  unable,  by  reason  of  the 
obstruction,  to  reach  the  river,  was  set  bade 
on  the  premises  of  the  plaintiff,  making  a 
lalie  or  pond  of  waters  three  to  four  feet  in 
depth,  and  doing  great  injury  to  his  proper- 
ty. A  demurrer  to  this  declaration  having 
been  sustained,  an  amended  declaration 
was  filed,  which,  omitting  all  reference  to 
rainfalls  and  surface  water,  charged  that  the 
defendant  obstructed  the  natural  and  artifi- 
cial water  courses  by  which  the  waters  from 
the  north  and  west  of  the  plaintiff's  proper- 
ty, and  from  the  Socorro  and  Magdalena 
Mountains,  in  their  natural  flow  and  fall, 
passed  over  the  lands  of  the  plaintiff  and 
other  lands,  and  emptied  into  the  Rio  Grande. 
A  demurrer  to  this  declaration  having  been 
overruled,  the  plaintiff  was  directed  to  file  a 
bill  of  particulars  showing  the  places  and 
courses  of  the  alleged  natural  and  artificial 
water  courses,  and  did  so,  describing  three 
or  four  beds  or  channels  through  which,  in 
a  natural  fall,  as  he  averred,  the  waters 
passed  from  the  Socorro  and  Magdalena 
Mountains  into  the  Rio  Grande. 

Now,  the  contention  of  the  defendant  in 
error  Is  that  it  is  apparent,  from  the  answers 


given  to  the  special  questions,  that  there 
were  no  natural  water  courses  obBtmcted  by 
defendant's  roadbed,  and  that  the  water 
which  did  the  damage  was  simply  surface 
water.  The  second,  third,  fourth,  and  fifth 
are  as  follows:  ^ 

**Q.  2.  Was  there  a  cloudburst  In  the  Mag-g 
dalena  or  Socorro* Mountains  on  September* 
8,  1886;  and.  If  so,  was  the  water  therefrom 
the  water  which  ran  over  plaintiff's  land? 
A.  Yes. 

"Q.  3.  Was  the  water  which  came  down 
the  arroyos  from  the  Magdalena  and  Socorro 
Mountains  on  September  8, 1886,  surface  wa- 
ter?    A.  Yes. 

"Q.  4.  Was  it  customary  for  water  to  col- 
lect and  stand  on  plaintlfTs  land,  and  land 
in  the  immediate  vicinity  thereof.  In  the 
times  of  heavy  rains  or  fioods?    A,  No. 

"Q.  5.  How  often,  upon  an  average  In  any 
one  year,  did  the  water  come  down  the  ar- 
royos leading  toward  the  valley  in  the  vicini- 
ty of  Socorro  from  the  Magdalena  and  Socor- 
ro Mountains  prior  to  September  8, 1886?  A. 
According  to  the  rain  which  felL" 

This  is  very  clear.  There  was  a  cloud- 
burst in  the  mountains,  and  it  was  the  water 
from  that  which  did  the  damage.  It  was 
simply  surface  water.  And  the  arroyos 
through  which  the  water  fiowed  after  leav- 
ing the  mountains  were  not  running  streams, 
—natural  water  courses,— but  simply  pas- 
sageways for  the  rain  which  fell  Counsel 
for  plaintiff  in  error,  not  questioning  that 
the  injury  done  to  the  property  of  their  client 
was  by  surface  water,— the  large  fall  which 
came  from  the  cloudburst  in  the  Socorro  or 
Magdalena  Mountains  on  September  8,  1886, 
—insist  that  it  does  not  appear  that  such 
cloudbursts  were  unusual,  and  also  that 
there  had  been  created  through  the  lapse  of 
years  distinctive  channels  by  which  the  wa- 
ters from  the  mountains  passed  down  to 
the  river,  and  that  the  railroad  embanlcment 
operated  to  obstruct  such  channels;  that,  al- 
though these  channels  were  not  the  beds 
of  constantly  fiowing  streams,  they  were 
wrought  by  natural  processes,  and  through 
the  flowing  of  water,  not  continuous,  but  at 
frequent  intervals,  until  they  had  become 
natural  outlets  for  the  often-accumulating 
waters  in  the  Socorro  and  Magdalena  Moun- 
tains. In  view  of  this  contention,  It  is  well 
to  consider  other  flndings  so  far  as  they  dis- 
close the  character  of  these  waterways.  The 
sixth,  eighth,  ninth,  fourteenth,  fifteenth, 
twenty-second,  twenty-third,  and  twenty- 
fifth  questions  and  answers  may  be  referred 
to:  H 

'*Q.  6.  How  far  is  the  mouth  of  the  malng 
arroyo  which* runs  through  the  western  part* 
of  the  city  of  Socorro  In  a  northerly  direc- 
tion from  the  main  line  of  the  railroad?    A. 
Three-quarters  of  a  mile,  more  or  less. 

*'Q.  8.  Does  the  railroad  of  the  defendant 
cross  any  arroyo  leading  from  the  Magda- 
lena or  Socorro  Mountains  at  any  place  north 
of  the  Magdalena  branch  of  the  New  Mexl- 
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can  Railroad  Companj  at  its  Junction  with 
the  main  line  one  and  one-half  miles?  A. 
Yes. 

"Q.  9.  If  you  state  in  answer  to  the  last 
question  that  there  was  such  an  arroyo,  state 
where  It  is,  its  length,  breadth,  and  the 
height  of  its  banks.  A.  West  of  the  city  of 
Socorro  and  east  of  the  Catholic  graveyard. 
Its  banks  are  about  two  feet,  its  width  about 
sixty  feet,  and  about  a  mile  in  length,  more 
or  less. 

"Q.  14.  How  far  from  the  main  line  of  the 
railroad,  in  a  westerly  direction,  are  the 
mouths  of  the  arroyos  testified  to  by  the  wit- 
nesses? A.  Three-quarters  mile  to  main  ar- 
royo, and  one-quarter  of  a  mile  to  lower  ar- 
royo. 

*'Q.  15.  What  Is  the  character  of  the  land 
lying  between  the  mouths  of  the  arroyos 
and  the  main  line  of  the  railroad?  Is  it 
level  or  sloping,  and  for  what  purposes  was 
it  used  in  1886?  A.  It  Is  level  now,  and  in 
1886  it  was  an  arroyo,  and  there  Is  no  ditch 
now  excepting  the  company  drain. 

'*Q.  22.  How  far  is  it  from  the  mouths  of 
the  arroyos  testified  to  by  the  witnesses  to 
the  Magdalena  and  Socorro  Mountains?  A. 
To  the  Socorro  Mountains  four  miles,  and  to 
the  Magdalena  Mountains  eighteen  miles. 

"Q.  23.  How  far  is  it  from  plaintiff's  prop- 
erty to  the  Socorro  or  Magdalena  Mountains? 
A.  More  or  less,  the  same  distance  as  In  the 
foregoing  answer. 

"Q.  25.  Which  was  constructed  first,  the 
railroad  company  embankment  or  the  houses 
of  plaintiff  which  were  damaged  by  the  wa- 
ter?   A-  Railroad." 

It  is  obvious  not  only  that  it  was  mere 
surface  water  whose  flow  was  obstructed, 
not  only  that  no  natural  water  co  arses  were 
filled  up,  but  also  that  the  channels  which 
were  obstructed  were  not  such  ravines,  gor- 
»  ges,  and  outlets  as  in  a  mountainous  dls- 
g  trict  must  be  left  open  to  prevent  the  form- 
»  ing*of  lakes  and  reservoirs  therein,  but  sim- 
ply the  ordinary  ditches  and  passageways 
which  surface  water  will  cut  in  a  generally 
level  district  in  its  efl'ort  to  reach  some  flow- 
ing stream.  It  also  appears  from  the  an- 
swer to  the  twenty-fifth  question  that  the 
railroad  embankment  was  constructed  be- 
fore the  buildings  of  the  plaintiff.  It  will  be 
borne  In  mind  that  the  mountains  from 
which  this  surface  water  flowed  were  from 
4  to  18  miles  distant,  and  from  the  foot  of 
those  mountains  to  the  Rio  Grande  river, 
naturally,  the  flowing  water  had  dug  chan- 
nels and  ditches  through  such  portions  of  the 
soil  as  afforded  the  least  obstruction  to  its 
passage,  and  such  channels  and  ditches  were 
all  that  the  railroad  embankment  in  any  way 
obstructed. 

Does  a  lower  landowner,  by  erecting  em- 
bankments, or  otherwise  preventing  the  flow 
of  surface  water  onto  his  premises,  render 
himself  liable  to  an  upper  landowner  for 
damages  caused  by  the  stopping  of  such 
flow?    In  this  respect  the  civil  and  common 


law  are  different,  and  the  rules  of  the  two 
laws  have  been  recognized  in  different  states 
of  the  Union;  some  accepting  the  doctrine 
of  the  civil  law,  that  the  lower  premises  are 
subservient  to  the  higher,  and  that  the  latter 
have  a  qualified  easement  in  respect  to  the 
former,— an  easement  which  gives  the  right  to 
discharge  all  surface  water  upon  them.  The 
doctrine  of  the  common  law,  on  the  other 
hand,  Is  the  reverse,— that  the  lower  land- 
owner owes  no  duty  to  the  upper  landowner; 
that  each  may  appropriate  all  the  surface 
water  that  falls  upon  his  own  premises;  and 
that  the  one  is  under  no  obligation  to  re- 
ceive from  the  other  the  flow  of  any  surface 
water,  but  may,  in  the  ordinary  prosecution 
of  his  business,  and  in  the  Improvement  of 
his  premises,  by  embankments  or  otherwise, 
prevent  any  portion  of  the  surface  water 
coming  from  such  upper  premises.  In  Rail- 
road Co.  V.  Hammer,  22  Kan.  763,  It  was 
held  that  •*the  simple  fact  that  the  owner  of 
one  tract  of  land  raises  an  embankment  up- 
on it  which  prevents  the  surface  water  fall- 
ing and  running  upon  the  land  of  an  adjoin- 
ing owner  from  running  off  said  land,  and 
causes  it  to  accumulate  thereon  to  its  dam-S 
age,  gives  to  the  latter  no  cause  of  ^action? 
against  the  former;  nor  Is  the  rule  changed 
by  the  fact  that  the  former  is  a  railroad  cor- 
poration, and  its  embankment  raised  for  the 
purpose  of  a  railroad  track,  nor  by  the  fact 
that  a  culvert  could  have  been  made  under 
said  embankment  sufl^cient  to  have  afforded 
an  outlet  for  all  such  surface  water." 

In  Gibbs  V.Williams,  26  Kan.  214^216,  it  was 
said:  "Now,  the  ordinary  rule  concerning  sur- 
face water  is  settled  and  familiar.  The  lower 
estate  owes  no  duty  to  the  higher,  and  the 
owner  of  each  may  use  or  abandon  surface 
water  as  he  pleases." 

In  Railroad  Co.  v.  Riley,  33  Kan.  374,  376, 
377,  6  Pac.  581,  It  was  said:  ''The  common 
law,  as  modified  by  constitutional  and  statu- 
tory law.  Judicial  decisions,  and  the  condition 
and  wants  of  the  people,  is  in  force  in  this 
state  in  aid  of  the  general  statutes.  There- 
fore the  doctrine  of  the  common  law,  with  re- 
spect to  the  obstruction  and  flow  of  mere  sur- 
face water,  prevails  as  a  general  rule.  Under 
this  rule  siurface  water  is  within  the  control 
of  the  owner  of  any  land  upon  which  It  falls 
or  over  which  it  flows.  He  may  use  all  that 
comes  upon  his  own,  or  decline  to  receive  any 
that  falls  on  his  neighbor^  s  land.  •  •  ♦ 
The  doctrine  of  the  common  law  with  respect 
to  the  obstruction  and  flow  of  mere  surface 
water  is  not  only  in  force  in  England,  but  in 
Oonnecticut,  Indiana,  Massachusetts,  Missouri, 
New  Jersey,  New  Hampshire,  New  York, 
Vermont,  and  Wisconsin.  •  •  •  The  rule 
of  the  civil  law  seems  to  be  in  force  In  Penn- 
sylvania, Iowa,  Illinois,  California,  Louisiana, 
and  Is  referred  to  with  approval  in  Ohio." 

In  Hoyt  V.  Hudson,  27  Wis.  656,  659,  the  dif- 
ference  between  the  civil  and  the  common  law 
was  thus  stated  in  a  carefully  prepared  opinion 
by  Chief  Justice  Dixon:   "The  doctrhie  of  the 
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elyll  law  to  that  the  owner  of  the  upper  or 
dominant  estate  has  a  natural  easement  or 
servitude  in  the  lower  or  servient  one,  to  dis- 
charge all  waters  falling  or  accumulating  up- 
on his  laud,  which  is  higher,  upon  or  over  the 
^  land  of  the  servient  owner,  as  in  a  state  of  na- 
eture;  and  that  such  natural  flow  or  passage 

•  of  the  water  cannot  be*interrupted  or  prevent- 
ed by  the  servient  owner  to  the  detriment  or 
Injury  of  the  estate  of  the  dominant  or  any 
other  proprietor.  ♦  *  ♦  The  doctrine  of  the 
common  law  is  that  there  exists  no  such  nat- 
ural easement  or  servitude  in  favor  of  the  own- 
er of  the  superior  or  higher  ground  or  fields 
as  to  mere  surface  water,  or  such  as  falls  or 
accumulates  by  rain  or  the  melting  of  snow; 
and  that  the  proprietor  of  the  inferior  or  lower 
tenement  or  estate  may,  if  he  choose,  lawfully 
obstruct  or  hinder  the  natural  flow  of  such 
water  thereon,  and  in  so  doing  may  turn  the 
same  bacli  upon,  or  oflP,  onto,  or  over  the 
lands  of  other  proprietors,  without  liability  for 
Injuries  ensuing  from  such  obstruction  or  6U 
versions." 

It  would  be  useless  to  cite  the  many  authori- 
ties from  the  different  states  in  which  on  the 
one  side  or  the  other  these  doctrines  of  the 
civil  and  the  common  law  are  affirmed.  The 
divergency  between  the  two  lines  of  authori- 
ties is  marked,  springing  from  the  difference 
in  the  foundation  principle  upon  which  the  two 
doctrines  rest;  the  one  affirming  the  absolute 
control  by  the  owner  of  his  property,  the 
other  affirming  a  servitude,  by  reason  of  loca- 
tion«  of  the  one  premises  to  the  other.  Wash- 
bum,  In  his  treatise  on  Easements  and  Servi- 
tudes (3d  Ed.,  side  page  353  and  following), 
treats  at  length  on  these  two  lines  of  authori- 
ties. tSo,  also,  in  Angell  on  Water  Courses 
(7th  Ed.,  I  108  and  following),  is  the  matter 
discussed. 

If  a  case  came  to  this  court  from  one  of  the 
states  in  which  the  doctrine  of  the  civil  law 
obtains,  it  would  become  our  duty,  having  re- 
spect to  this  which  is  a  matter  of  local  law, 
to  follow  the  decisions  of  that  state.  And  in 
like  manner  we  should  follow  the  adverse  rul- 
ing in  a  case  coming  from  one  of  the  states 
in  which  the  common-law  rule  Is  recognized. 
New  Mexico  is  a  territory,  but  In  It  the  legis- 
lature has  all  legislative  power  except  as  lim- 
ited by  the  constitution  of  the  United  States 
and  the  organic  act  and  the  laws  of  congress 
appertaining  thereto.  There  it  was  enacted 
in  1870  (Laws  N.  M.  1876,  p.  31,  c.  2,  8  2)  that 
*"\n  all  the  courts  in  this  territory  the  common 
law  as  recognized  in  the  United  States  of 
^America  shall  be  the  rule  of  practice  and  de- 
gcision."     Browning  v.  Browning,  9  Pac.  677, 

•  (»82.  The  legislature  of* New  Mexico  having 
thus  adopted  the  common  law  as  the  rule  of 
practice  and  decision,  and  there  being  no  spe- 
cial 8tatutor>'  provisions  in  respect  to  this  mat- 
ter, it  is  not  to  l>e  wondered  at  that  the  su- 
preme court  of  the  territory,  in  its  opinion  in 
the  present  case,  disposed  of  this  question  in 
this  single  sentence:  "If  the  act  of  the  terri- 
torial legishiture  of  1889  is  constitutional,  then 


we  can  find  no  error  In  the  action  of  the  oourt 
in  setting  aside  the  general  verdict,  and  enter- 
ing Judgment  upon  the  special  flndings.**  Ob- 
viously, the  only  question  deemed  of  any  mo- 
ment by  that  court  was  the  question  in  respect 
to  the  matter  of  special  findings. 

It  may  be  proper  to  notice  that  the  exception 
suggested  by  CHiief  Justice  Beasley  in  Bowlsby 
V.  Speer,  31  N.  J.  Law,  351.  353,  In  these 
words:  **How  far  It  may  be  necessary  to  mod- 
ify this  general  proposition  in  cases  in  which, 
in  a  hilly  region,  from  the  natural  formation 
of  the  surface  of  the  ground,  large  quantities 
of  water.  In  times  of  excessive  rains,  or  from 
the  melting  of  heavy  snows,  are  forced  to  seek 
a  channel  through  gorges  or  narrow  valleys,, 
will  probably  require  consideration  when  the- 
facts  of  the  case  shall  present  the  question;"^ 
and  noticed  afterwards  in  Hoyt  v.  Hudson, 
supra,  and  Palmer  y.  Waddell  22  Kan.  352,— 
has  no  application  to  the  case  before  us,  for» 
as  appears  from  the  findings,  the  mountainous 
district  from  which  these  waters  flowed  was 
from  four  to  eighteen  miles  distant  from  the 
place  of  the  embankment  and  the  damage.  We 
must,  therefore,  overrule  the  second  conten- 
tion made  by  counsel  for  plaintiff  In  error. 

The  third  requires  little  notice.  It  does  not 
seem  as  though  there  were  any  particular  in- 
consistency between  the  various  special  find- 
ings. The  only  one  that  deserves  any  notice 
is  that  which  is  suggested  by  the  first  ques- 
tion and  the  answer  thereto,  as  follows: 

*'Q.  1.  At  the  time  of  the  injury  complained 
of,  did  any  of  the  water  flow  or  run  over  the 
plaintiff's  land,  except  the  water  which  fdl 
from  the  clouds  as  rain?    A.  It  did  nm.'* 

It  is  a  little  difficult  to  understand  exactly 
what  is  meant  by  this.  It  may  be  that  the 
Jury  meant  that  the  water  came  from  the 
cloudburst,  as  distinguished  from  an  ordinaryo 
^rainfall,  or  it  may  be  that  their  purpose  was* 
simply  to  afiSirm  that  this  water  coming  down 
the  arroyos  did  run  over  the  land  of  the  plain- 
tiff. Oonsldering  the  uncertainty  as  to  the 
import  of  this  question  and  answer,  and  In 
view  of  the  clear  and  positive  answers  tx>  oth» 
direct  questions,  and  also  in  view  of  the  aver- 
ments  in  the  original  declaration,  we  think  it 
would  be  going  too  far  to  hold  that  this  is  to 
be  taken  as  a  finding  that  there  was  a  natural 
water  coui'se,  whose  waters,  increased  by  the 
rainfall  and  cloudburst,  overflowed  their  banks, 
and  Injured  the  plaintiff's  property.  These  sie 
all  the  questions  in  the  case,  and,  finding  no 
error  in  the  record,  the  judgment  is  afiSrmed. 
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JuRisniCTioN   or   Suprbmb    Coubt  —  Ersoh  to 

State  Coukt — Rescission  of  Coittiuot 

Relating  to  Patent  Right. 

A  suit  to  rescind  the  contract  for  the  ex« 

cliange  of  a  stock  of  goods  for  an  invention 

and  letters  patent  applied  for  (which  were  snb- 

sequently  issued),  on  the  ground  of  fraudulent 
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representations  as  to  the  atility  and  valae  of 
the  invention,  is  a  suit  arising  upon  or  out  of 
a  contract;  and  a  judgment  of  a  state  supreme 
court  affirming  a  decree  dismissing  the  bill  is 
not  reviewable  by  the  federal  supreme  court, 
no  right  under  a  federal  law  having  been  spe- 
cially set  up  and  claimed,  and  the  decision  be- 
ing upon  the  ground  that  there  was  in  fact 
no  fraud,  and  that  the  plaintiff  knew  exactly 
what  he  was  bargaining  for. 

In  Error  to  the  Supreme  Court  of  the  State 
10  of  Missouri. 

g  This  was  a  bill  in  equity  brought  by 
•  Charles  Wade  agalnst'Blrt  RIngo,  in  the  cir- 
cuit court  of  Audrain  county,  Mo.,  for  the 
rescission  of  a  contract  After  hearing  had, 
on  pleadings  and  proofs,  that  court  dismissed 
the  bill,  whereupon  the  cause  was  carried  by 
appeal  to  the  supreme  court  of  Missouri,  di- 
vision No.  1,  and  the  decree  affirmed.  122 
Mo.  322,  25  S.  W.  901.  Appellant  then  moved 
that  the  case  be  transferred  to  the  supreme 
court  in  banc  un<ier  the  constitution  of  Mis- 
souri in  that  behalf  (Duncan  v.  Missouri,  152 
U.  S.  377,  14  Sup.  Ct  570),  on  the  ground 
that  the  record  Involved  the  decision  of  a 
federal  question  arising  under  the  laws  of 
the  United  States,  namely,  "the  construction 
of  the  patent  and  specifications  of  the  pat- 
ent as  they  appear  in  evidence  in  said 
cause."  This  motion  was  denied,  and  a  writ 
of  error  from  this  court  was  afterwards  al- 
lowed. 

John   M.   Barker,    for   plaintiff   in   error. 
Wm,  W.  Fry,  for  defendants  in  error. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court 

On  the  27th  of  July,  1881,  Wade  and  Ringo 
entered  into  the  following  contract: 

"Whereas,  B.  Ringo,  of  Mexico,  Mo.,  has 
Invented  a  new  folding  bed,  known  as  the 
'Ringo  folding  bed,'  for  which  he  has  made 
application  for  a  patent  from  the  United 
States  of  America  in  his  name;  and  where- 
as, B.  Ringo  owns  an  undivided  one-half  in- 
terest of  and  in  said  patent  with  oni>  J.  C. 
Buckner,  of  Mexico,  Mo.:  Now  be  it  known 
that  the  undersigned,  B.  Ringo,  has  this  day 
sold,  and  does  hereby  sell  and  assign,  to  C. 
Wade,  of  Mexico,  Mo.,  all  of  his  said  undi- 
vided one-half  interest  in  said  invention  and 
the  letters  patent  applied  for  and  to  be  is- 
sued to  said  B.  Ringo  for  and  to  said  Ringo 
folding  bed.  And  said  B.  Ringo  obligates 
himself  to  assign  his  undivided  one-half  In- 
^terest  in  said  letters  patent  to  said  C.  Wade 
g  as  soon  as  the  same  are  issued  by  and  at  the 
•  patent  office  of  the  United  States,  In  such 
manner  as  any  additional  assignment  of  the 
same  may  be  necessary  other  than  this  writ- 
ing to  convey  to  said  C.  Wade  an  undivided 
one-half  interest  In  said  Invention  and  letters 
patent.  And  the  said  B.  Rlngo  does  hereby 
further  sell  and  assign  to  C.  Wade  my  undi- 
vided one-half  Interest  In  all  patterns,  and  all 
of  said  Rlngo  folding  beds  completed  or  be- 
ing constructed  at  J.  H.  Heltland's,  in  Quln- 
cy,  Illinois.    For  and  in  consideration  of  the 


sale  and  transfer  of  the  aboTe  ondlvtded 
one-half  interest  in  said  invention  and  letters 
patent,  said  C.  Wade  does  hereby  sell,  trans- 
fer, and  deliver  to  said  B.  Ringo  his  entire 
stock  of  furniture,  coffins,  fixtures,  one  fur- 
niture wagon,  two  hearses,  and  three  sets  of 
harness  with  said  wagon  and  hearses;  said 
stock  of  furniture  being  the  same  now  in  the 
building  occupied  by  said  C.  Wu^e,  on  Jef- 
ferson street.  In  Mexico,  Mo.,  wli.ch  stock  of 
furniture,  fixtures,  cofllns,  wagon,  and  har- 
ness, &c.,  is  this  day  delivered  by  said  C 
Wade  to  said  B.  Ringo. 

"Said  B.  Rlngo  further  obllgatee  himself  to 
assign,  transfer,  for  no  other  or  further  con- 
sideration than  herein  named,  any  further 
patent  or  improvement  on  said  Rlngo  folding 
bed  or  other  folding  bed  that  he  may  obtain 
letters  patent  for  at  any  time  in  the  future. 

*lf  said  letters  patent  on  this  application 
or  other  different  application  should  for  any 
cause  not  be  Issued  to  said  B.  Ringo  for  said 
folding  bed,  then  said  B.  Ringo  hereby  obli- 
gates himself,  when  it  is  definitely  known 
that  said  letters  patent  will  not  be  Issued, 
if  at  all,  to  return  to  said  C.  Wade  said  stock 
of  furniture,  fixtures,  wagon,  hearses,  and 
harness,  with  the  stock  of  fumltore,  as  full, 
as  near  as  practicable,  as  it  now  Is,  and  less 
the  wear  and  tear  of  said  flxtnrea,  wagon, 
hearses,  and  liamess  from  use. 

"But  it  is  understood.  If  such  transfer 
should  for  said  cause  be  necessary,  said  B. 
Rlngo  is  to  retain  all  proceeds  of  sales  made 
by  him  in  said  furniture  business,  and  said 
C.  Wade  to  retain  proceeds  of  sales  made  by 
him  In  said  furniture  business,  and  said  C. 
Wade  to  retain  proceeds  of  sales  of  such 
finding  beds  as  he  may  make  during  said 
Ume."  ^, 

The  application  for  letters  patent  was  theng 
pending,  and,*under  an  assignment  of  his  in-* 
terest  in  the  invention  by  Ringo  to  Wade,  a 
patent  Issued  September  22,  1801,  to  Wade 
and  Buckner,  Rlngo's  co-owner. 

The  gravamen  of  the  bill  was  that  plaintiff 
was  Induced  to  enter  into  the  contract  by 
certain  false  and  fraudulent  representations 
by  defendant  as  to  the  utility  and  valoe  of 
the  invention  In  question,  and  also  that  vari- 
ous matters  and  things  were  frauduloitly 
omitted  from  the  contract  by  the  defendant 
Any  other  grounds  of  complaint  Indicated 
are  unimportant.  It  was  averred  that  the 
bed  was  worthless,  and  in  a  replication 
plaintiff  alleged  "that  the  patent,  as  set  out 
in  defendant's  answer  as  having  been  Issued 
to  C.  Wade  and  J.  C  Buckner,  at  the  in- 
stance of  said  Ringo,  is  void,  for  the  reason 
that  the  said  patent  so  Issued  has  neither 
novelty  of  Invention  nor  utility  of  purpose.** 
But  the  utility  of  the  invention  was  only  in- 
volved on  the  question  of  the  falsity  of  the 
alleged  representations. 

The  circuit  court  of  Audrain  county  held, 
upon  the  evidence,  that  the  contract  was  ex- 
actly as  both  parties  desired  and  intended  it 
to  be;    that  the  charges  of  fraud  were  not 
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inbstantlated;  that  It  did  not  appear  tbat 
the  folding  bed  was  wholly  worthless;  and 
that  as  plaintiff  was  experienced  In  the  sale 
of  the  article,  had  every  opportunity  to  test 
It,  and  the  opinion  of  friends  and  of  an  ex- 
pert to  aid  him,  had  advised  and  suggested 
changes  and  supposed  improvements  to  de- 
fendant during  the  working  out  of  the  idea, 
Inspected  the  models  at  various  times,  pro- 
posed the  trade  first  himself,  and  again  a 
second  time,  and  at  the  time  of  the  trade 
Icnew  or  ought  to  have  known  far  more 
about  folding  beds  than  defendant,  who  was 
wholly  ignorant  of  them  prior  to  the  time  he 
began  work  on  the  invention,  representations 
as  to  the  utility  of  the  improvement,  even  If 
mfact  untrue,  would  not  constitute  sutficient 
ground  for  rescission.  In  these  conclusions 
the  supreme  court  of  the  state  concurred. 
122  Mo.  322,  25  S.  W.  901. 

The  general  rule  is  that  '"where  a  suit  Is 
brought  on  a  contract  of  which  a  patent  is 
the  subject-matter,  either  to  enforce  such 
contract,  or  to  annul  it,  the  case  arises  on 
the  contract,  or  out  of  the  contract,  and  not 
under  the  patent  laws."  *  Manufacturing  Co. 
V.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct.  756,  and 
cases  dted;  Machine  Co.  v.  Skinner,  130  U. 
S.  293,  11  Sup.  Ct  528;  In  re  Ingalls,  139  U. 
S.  548,  11  Sup.  Ot  652;  Marsh  v.  Nichols. 
Shepard  &  Co.,  140  U.  S.  344,  11  Sup.  Ct.  798. 

We  are  unable  to  discover  in  this  ca»e  that 
plaintiff  si)ecially  set  up  and  claimed,  at  the 
prop^  time  and  In  the  proper  way,  any 
right  under  the  laws  of  the  United  States,  or 
that  any  such  right  was  denied  him  by  the 
decision  of  the  state  courts.  The  controver- 
sy was  in  respect  to  the  rescission  of  a  con- 
tract for  the  exchange  of  an  invention  for  a 
stock  of  merchandise.  The  decree  rested  on 
grounds  broad  enough  to  sustain  It  without 
reference  to  any  federal  question.  Applica- 
tion for  letters  patent  was  pending  when  the 
contract  was  entered  into,  and  letters  patent 
were  issued,  so  that  Wade  obtained  a  half 
interest  therein,  as  provided.  The  state 
courts  held,  for  the  reasons  given,  that  Wade 
got  what  he  had  bargained  for,  and  was  not 
deceived  or  misled  in  the  premises.  Under 
these  circumstances,  the  writ  of  error  cannot 
be  maintained.    Rev.  St  §  709. 

Writ  dismissed. 

aa  u.  s.  578) 
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No.  446. 

CoswiTtTPiON'Ai*  Law— Due  Process— "Liberty" 
Dbfikbd— Marine  Insurance— Ope y  Policies. 
L  "Liberty,"  as  used  in  the  provision  of  the 
fourteenth  amendment  to  the  federal  constitu- 
tion, forbidding  the  states  to  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  iucindes,  it  seems,  not  merely 
the  riKht  of  a  person  to  be  free  from  physicni 
restraint,  but  to  be  free  in  the  enjoyment  of  all 
his  facnlties  in  all  lawful  ways;  to  live  and 
wortc  where  he  will;    to  earn  his  livelihood  by 


any  lawful  calllnsr;  to  pursie  any  Uvellhood  or 
avocation}  and  for  that  purpose  to  enter  into 
all  contracts  which  may  oe  proper,  necessary, 
and  essential  to  carryini^  out  the  purposes 
above  mentioned. 

2.  A  state  statute  which,  as  construed  by  the 
hi);hest  state  court,  prohibits  a  citizen  of  the 
state,  under  an  open  policy  of  marine  insur- 
ance, ejected  outside  the  state,  in  a  foreign  in- 
surance company  which  has  not  complied  with 
the  state  laws,  from  sending  by  mall  or  tele- 
graph, while  in  the  state,  a  notice  deseribiog 
particular  goods  then  within  the  state,  upon 
which  he  desires  the  insurance  under  the  open 
policy  to  attach  (Acts  La.  1894,  No.  66),  oper- 
ates to  deprive  such  citizen  of  his  liberty  with- 
out due  process  of  law,  in  violation  of  the  four- 
teenth amendment  ^o  the  federal  constitution. 
18  South.  904,  reversed. 

In  Error  to  the  Supreme  Ck)urt  of  the  State^ 
of  Louisiana.  k« 

*  The  legislature  <^  Lonlslana,  in  the  year* 
1894,  passed  an  act  known  as  Act  No.  66  of 
the  acts  of  that  year.  It  Is  entitled  "An  act 
to  prevent  persons,  corporations  or  firms 
from  dealing  with  marine  insurance  compa- 
nies that  have  not  complied  with  law.** 

The  act  reads  as  follows:  "Be  It  enacted 
by  the  general  assembly  of  the  state  of  Lou- 
isiana, that  any  person,  firm  or  corpcHration 
who  shall  flU  up,  sign  or  issue  in  this  state 
any  certificate  of  insurance  und^  an  open 
marine  policy,  or  who  in  any  manner  what- 
ever does  any  act  in  this  state  to  eflPect  for 
himself,  or  for  another,  insurance  on  prop- 
erty then  In  this  state,  in  any  marine  insur- 
ance company  which  has  not  complied  in  all 
respects  with  the  laws  of  this  state,  shall  be 
subject  to  a  fine  of  one  thousand  dollars  for 
each  oflPense,  which  shall  be  sued  for  In  any 
competent  court  by  the  attorney  general  for 
the  benefit  of  the  charity  hospitals  In  New 
Orleans  and  Shreveport** 

By  reason  of  the  provisions  of  this  act,  the 
state  of  Louisiana  on  the  21st  of  December, 
1894,  filed  its  petition  In  one  of  the  courts  of 
first  Instance  for  the  parish  of  Orleans,  and 
alleged,  in  substance,  that  the  defendants, 
E.  AUgeyer  &  Co.,  had  violated  the  statute 
by  mailing  in  New  Orleans  a  letter  of  advice 
or  certificate  of  marine  insurance  on  the  27th 
of  October,  1894,  to  the  Atiantic  Mutual  In- 
surance Company  of  New  York,  advising 
that  company  of  the  shipment  of  100  bales 
of  cotton  to  foreign  ports  in  accordance  with 
the  terms  of  an  open  marine  policy,  etc.  The 
state  sought  to  recover  for  three  violations 
of  the  act  the  sum  of  $3,000. 

The  defendants  filed  an  answer,  in  which, 
among  other  things,  they  averred  that  the 
above-named   act  was  unconstitutional,   In 
that  it  deprived  them  of  their  property  with^ 
out  due  process  of  law,  and  denied  them  theS 
equal  protection  of* the  laws,  In  violation  off 
the  constitution  of  the  state  of  Louisiana  and 
also  of  the  constitution  of  the  United  States. 
They  also  set  up  that  the  business  concern- 
ing which   defendants   were  sought  to  be 
made  liable,  and  the  contracts  made  in  refer- 
ence to  such  business,  were  beyond  the  juris- 
diction of  the  state  of  Louisiana,  and  thai^' 
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the  defendants  were  not  amenable  to  any 
penalties  imposed  by  Its  laws;  that  the  con- 
tracts of  insurance  made  by  defendants  were 
made  with  an  insurance  company  in  the 
state  of  New  York,  where  the  premiums 
were  paid,  and  where  the  losses  thereunder, 
if  any,  were  also  to  be  paid;  that  the  con- 
tracts were  New  York  contracts,  and  that 
under  the  constitution  of  the  United  States 
the  defendants  had  the  right  to  do  and  per- 
form any  act  or  acts  within  the  state  of  Lou- 
isiana which  might  be  necessary  and  proper 
for  the  execution  of  those  contracts;  and 
that,  in  so  far  as  Act  No.  66  of  the  general 
Assembly  of  the  state  of*Louisiana  of  the 
year  18W  might  be  construed  to  prevent  or 
Interfere  with  the  execution  of  such  con- 
tracts, the  same  was  unconstitutional,  and  in 
violation  of  the  constitution  of  both  the  state 
of  Louisiana  and  the  United  States. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  as  follows:  The  Atlantic  Mu- 
tual Insurance  Company  is  a  corporation, 
created  by  the  laws  of  the  state  of  New  York 
and  domiciled  and  carrying  on  business  in 
that  state,  and  the  defendants  made  a  con- 
tract with  that  company  for  an  open  policy 
of  marine  insurance  for  $200,000,  on  account 
of  themselves,  and  to  cover  cotton  in  bales 
purchased  and  shipped  by  them  on  which 
drafts  might  be  drawn  for  the  purchaser  up- 
on "Whom  it  might  Concern."  By  the  terms 
of  the  policy,  among  other  things,  it  was 
stated:  ''Shipments  applicable  to  this  policy, 
to  be  reported  to  this  company  by  mail  or 
telegraph  the  day  purchased,  warranted  not 
to  cover  cotton  in  charge  of  carriers  on  shore 
or  during  inland  transportation.  No  risk  is 
to  be  insured  by  this  policy  until  a  letter 
signed  by ,  and  addressed  to  the  presi- 
dent of  this  company,  detailing  the  name  of 
the  vessel,  particulars  of  the  shipment,  with 
^description  of  the  property  and  amount  to 
»be  Insured,  is  deposited  in  the  post  office  at 
• ,  which  must  be  done*while  the  proper- 
ty is  in  good  safety,  and  in  all  cases  prior  to 

the  departure  of   the  risk  from  ;    a 

duplicate  of  such  letter  to  be  sent  by  the  fol- 
lowing mail.  A  new  and  separate  policy  to 
be  issued  for  each  risk,  the  premium  on 
which  is  to  be  paid  in  cash  upon  the  delivery 
of  such  policy  in  New  York  to  B.  Allgeyer  & 
Company." 

The  Atlantic  Mutual  Insurance  Company 
is  engaged  in  the  business  of  marine  insur- 
ance, and  has  appointed  no  agent  in  the 
state  of  Louisiana,  and  has  not  complied 
with  the  conditions  required  by  the  laws  of 
that  state  for  the  doing  of  business  within 
the  same  by  insurance  companies  incorpo- 
rated and  domiciled  out  of  the  state. 

On  the  23d  of  October,  1804,  the  defendants 
mailed  to  that  company  a  communication, 
stating  insurance  was  wanted  by  defendants 
for  account  of  same  (the  open  policy);  loss. 
If  any,  payable  at  Paris,  in  French  currency, 
etc,  for  $3,400  on  100  bales  of  cotton,  which, 
at  the   time   of   the   communication,    were 


within  the  state  of  Louisiana.  The  premi- 
ums to  be  paid  under  the  contract  of  insur- 
ance, and  the  loss  or  losses  under  the  same, 
were  payable  in  the  city  of  New  YorlK,  the 
premiums  being  remitted  by  the  defendants 
from  New  Orleans  by  exchange. 

Defendants  are  exporters  of  cotton  from 
the  port  of  New  Orleans  to  ports  in  Great 
Britain  and  on  the  continent  of  Europe. 
They  sell  cotton  in  New  Orleans  to  purchas- 
ers at  said  ports.  For  the  price  of  every 
sale  of  cotton  made  by  them  they,  in  accord- 
ance with  the  general  custom  of  business, 
draw  a  bill  of  exchange  against  the  purchas- 
er, attaching  to  the  same  the  bill  of  lading 
for  the  cotton  and  an  order  on  the  Atlantic 
Mutual  Insurance  Company  for  a  new  and 
separate  policy  of  insurance,  spoken  of  in 
the  open  policy,  and  the  form  of  the  said  or- 
der is  as  follows: 

"Attached  to  draft  No.  —  on ,  from 

£.  Allgeyer  &  Co.,  New  Orleans,  189,  to  At^ 
lantic  Mutual  Ins.  Co.,  New  York. 

"Marks  and  numbers, .  ^ 

"Please  deliver  to  or  order  special^ 

policy  for*! on  bales  cotton,  per* 

,  from  New  Orleans  to . 

"Respectfully, 

"[Signed]  E.  Allgeyer  &  Co, 

-Per ^.- 

This  bill  of  exchange,  with  the  biU  of  lad- 
ing attached,  is  sometimes  negotiated  with 
banks  In  the  city  of  New  York;  sometimes  it 
is  not  negotiated  at  all,  but  forwarded  direct 
for  collection  from  the  purchaser  of  the  cot- 
ton. The  bill  of  exchange,  with  bill  of  lad- 
ing and  order  for  insurance  attached.  In 
either  case  is  sent  from  New  Orleans  first  to 
New  York,  where,  after  its  negotiation  or  be- 
fore being  forwarded  from  thence  for  collec- 
tion, the  order  for  insurance  is  presented  to 
the  Atlantic  Mutual  Insurance  Company. 
Upon  this  showing  the  insurance  company 
in  New  York  issues  and  delivers  to  the  hold- 
er of  the  exchange  and  bill  of  lading  when 
the  former  has  been  negotiated,  or  to  the 
agent  of  defendant  when  the  exchange  has 
not  been  negotiated,  a  new  and  a  separate 
policy  of  insurance  for  the  cotton,  in  accord- 
ance with  the  contract  made  with  the  de- 
fendants and  evidenced  by  the  policy  above 
mentioned  and  described.  This  new  and  sep- 
arate policy,  when  received,  is  attached  to 
the  bill  of  exchange.  The  exchange  cannot 
be  negotiated  in  New  York,  unless  it  is  ac- 
companied by  both  the  bill  of  lading  and  or- 
der for  insurance,  and  unless  the  new  and 
separate  policy  issued  by  the  company  is  at- 
tached to  it  the  purchaser  of  the  cotton  is 
under  no  obligation  to  pay  the  bill  drawn  on 
him  for  the  price  of  the  cotton.  The  new 
and  separate  policy  delivered  to  the  holder 
of  the  exchange  and  bill  of  lading  in  New 
York,  or  to  defendants*  agent  there,  as  the 
case  may  be,  is  for  the  benefit  of  the  holder 
of  the  latter,  or  of  defendants,  according  as 
the  exchange  has  been  negotiated  or  noL 
The  holder  of  the  exchange  becomes  the 
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owner  of  the  cotton  covered  by  the  bill  of 
lading  attached,  and  Is  the  owner  of  the  pol- 
icy of  Insurance  covering  the  same,  in  the 
event  of  a  loss  within  the  terms  of  the  pol- 
icy. 
The  business  thus  described  is  conducted 

^•as  above  by  the  general  custom  and  agree- 

2  ment  of  all  parties  concerned. 

*  •The  court  of  first  Instance  before  which 
the  trial  was  had  ordered  that  plaintiff's  de- 
mand be  rejected,  and  that  judgment  in  fa- 
vor of  the  defendants  be  given.  An  appeal 
was  taken  from  that  judgment  to  the  su- 
preme court  of  the  state,  which,  after  argu- 
ment before  it  and  due  consideration,  re- 
versed the  judgment  of  the  court  below,  and 
gave  judgment  in  favor  of  the  plaintiff  for 
^1,000,  as  for  one  violation  of  the  statute, 
being  the  only  one  which  was  proved.  State 
V.  Allgeyer,  48  La.  Ann.  104,  18  South.  904. 
The  plaintiffs  in  error  ask  a  review  in  this 
court  of  the  judgment  entered  against  them 
by  directions  of  the  supreme  court  of  Louis- 
iana. 

Branch  K.  Miller,  for  plaintiffs  in  error. 
M.  J.  Cunningham  and  E.  Howard  McCaleb, 
for  defendant  in  error. 

Mr.  Justice  PEOKHAM,  after  stating  the 
^acts,  delivered  the  opinion  of  the  court 

There  is  no  doubt  of  the  power  of  the  state 
to  prohibit  foreign  insurance  companies  from 
doing  business  within  its  limits.  The  state 
can  impose  such  conditions  as  it  pleases  up- 
on the  doing  of  any  business  by  those  com- 
panies within  its  borders,  and  unless  the 
conditions  be  complied  with  the  prohibition 
may  be  absolute.  The  cases  upon  this  sub- 
ject are  cited  in  the  opinion  of  the  court  in 
Hooper  v.  State  of  California,  155  U.  S.  648, 
15  Sup.  Ct.  207.* 

A  conditional  prohibition  in  regard  to  for- 
eign insurance  companies  doing  business 
within  the  state  of  Louisiana  is  to  be  found 
in  article  236  of  the  constitution  of  that  state, 
which  reads  as  follows:  "No  foreign  corpo- 
ration shall  do  any  business  in  this  state 
without  having  one  or  more  l^nown  places  of 
business  and  an  authorized  agent  or  agents 
in  the  state  upon  whom  process  may  be 
served." 

It  is  not  claimed  in  this  suit  that  the  At- 
lantic Mutual  Insurance  Company  has  vlo- 
^  lated  this  provision  of  the  constitution  by 
jc  doing  business  within  the  state. 

•  •In  State  of  Louisiana  v.  Williams,  46  La. 
Ann.  922,  15  South.  290,  the  supreme  court 
of  that  state  held  that  an  open  policy  of 
marine  insurance,  similar  In  all  respects  to 
the  one  herein  described,  and  made  by  a 
foreign  insurance  company,  not  doing  busi- 
ness within  the  state  and  having  no  agent 
therein,  mudt  be  considered  as  made  at  the 
domicile  of  the  company  issuing  the  open  pol- 
icy, and  that  where  in  such  case  the  insur- 
ance company  had  no  agent  in  Louisiana  it 
could  not  be  considered  as  doing  an  insur- 
ance business  within  the  state. 


The  learned  counsel  for  the  state  also  ad 
mlts  in  his  brief  the  fact  that  the  contract  (i. 
e.  the  open  policy)  was  entered  Into  at  New 
Yorlt  City. 

In  the  course  of  the  opinion  delivered  In 
this  case  by  the  supreme  court  of  Lonislana 
that  court  said: 

"The  open  policy  in  this  case  is  conceded 
to  be  a  New  Yorlc  contract;  hence  the  spe- 
cial Insurance  effected  on  the  cotton  com- 
plained of  here  was  a  New  York  contract 

''The  question  presented  is  the  simple  propo- 
sition whether  under  the  act  a  party  while  In 
the  state  can  insure  property  in  Louisiana  In  a 
foreign  insurance  company,  which  has  not 
complied  with  the  laws  of  the  state,  under  an 
open  policy,— the  special  contract  of  insurance 
and  the  open  policy  being  contracts  made  and 
entered  into  beyond  the  limits  of  the  state. 

"We  are  not  dealing  with  the  contract.  If  It 
be  legal  in  New  York,  it  Is  valid  elsewhere. 
We  are  concerned  only  with  the  fact  of  Its 
having  been  entered  into  by  a  citizen  of  Lou- 
isiana while  within  her  limits  affecting  proper- 
ty within  her  territorial  limits.  It  Is  the  act 
of  the  party,  and  not  the  contract,  which  we 
are  to  consider.  The  defendants  who  made 
the  contract  did  so  while  they  were  In  the  state, 
and  It  had  reference  to  property  located  within 
the  state.  Such  a  contract  is  In  violation  of 
the  laws  of  the  state,  and  the  defendants  who 
made  it  were  within  the  jurisdiction  of  the 
state,  and  must  be  necessarily  subject  to  Its 
penalties,  unless  there  is  some  Inhibition  In  thCM 
federal  or  state  constitution,  or  that  It  vlolatesg 
one  of  those  inalienable  rights* ."elating  to  per-* 
sons  and  property  that  are  inherent,  although 
not  expressed,  In  the  organic  law.  It  does  not 
forbid  the  carrying  on  by  the  Insurance  com- 
pany of  its  legalized  business  within  the  state. 
It  Is  a  means  of  preventing  Its  doing  so  wlUi- 
out  subscribing  to  certain  conditions  which  are 
recognized  as  legitimate  and  proper.  It  does 
not  destroy  the  constitutional  right  of  the  citi- 
zens of  New  York  to  do  business  within  the 
state  of  Louisiana  or  of  the  citizens  of  Louisi- 
ana from  insuring  property.  It  says  to  the 
citizens  of  New  York  engaged  in  insurance  busi- 
ness that  they  must,  like  Its  own  citizens,  paj 
a  license  and  have  an  authorized  agent  In  the 
state  as  prerequisite  to  their  doing  said  busi 
ness  withhi  its  state,  and  says  to  its  own  citl 
zens:  You  shall  not  make  a  contract  while 
in  the  state  with  any  foreign  Insurance  com- 
pany which  has  not  complied  with  the  lawa 
You  shall  not  In  this  manner  contravene  the 
public  policy  of  the  state  In  aidhig  and  assist- 
ing in  the  violation  of  the  laws  of  the  state. 
The  sovereignty  of  the  state  would  be  a  mock- 
ery if  it  had  not  the  power  to  compel  Its  citi- 
zens to  respect  its  laws. 

*  *  *  0  0  0  0 

"The  defendants  while  in  the  state  undoubt- 
edly insured  their  property  located  in  the  state 
in  a  foreign  insurance  company  under  an  open 
policy.  The  instant  the  letter  or  communlcs- 
tion  was  mailed  or  telegraphed  the  propert/ 
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was  Inanred.    The  act  of  Insurance  was  done 

within  the  state,  and  the  offense  denounced  by 

the  statute  was  complete. 

*       *         *         *         m         m         0 

"There  is  in  the  statute  an  apparent  inter- 
ference with  the  liberty  of  defendants  in  re- 
stricting their  rights  to  place  insurance  on 
property  of  their  own  whenever  and  in  what 
company  they  desired,  but  in  exercising  this  lib- 
erty they  would  interfere  with  the  policy  of  the 
state  that  forbids  insurance  companies  which 
have  not  complied  with  the  laws  of  the  state 
from  doing  business  within  its  limits.  Indi- 
vidual liberty  of  action  must  give  way  to  the 
gi-eater  right  of  the  collective  people  in  the 
assertion  of  well-defined  policy,  designed  and 
^Intended  for  the  general  welfare." 
flc  The  general  contract  contained  in  the  open 
?  policy,  as  well*  as  the  special  insurance  upon 
each  shipment  of  goods  of  which  notice  is 
given  to  the  insurance  company,  being  con- 
tracts made  in  New  York  and  valid  there,  the 
state  of  Louisiana  claims  notwithstandiug  such 
facts  that  the  defendants  have  violated  the  act 
of  1894,  by  doing  an  act  in  that  state  to  effect 
for  themselves  insurance  on  their  property 
then  in  that  state  in  a  marine  insurance  com- 
pany which  had  not  complied  in  all  respects 
with  the  laws  of  that  state,  and  that  such  vio- 
lation consisted  in  the  act  of  mailing  a  letter 
or  sending  a  telegram  to  the  insurance  com- 
pany in  New  York  describing  the  cotton  upon 
which  the  defendants  desired  the  insurance 
under  the  open  marine  policy  to  attach.  It  is 
claimed  on  the  part  of  the  state  that  its  legis- 
lature had  the  power  to  provide  that  such  an 
act  should  be  illegal,  and  to  subject  the  offend- 
er to  the  penalties  provided  in  the  statute. 
It  is  said  by  the  supreme  court  that  the  valid- 
ity of  such  a  statute  has  been  decided  in  prin- 
ciple in  this  court  in  the  case  of  Hooper  v. 
State  of  California,  155  U.  S.  648,  15  Sup.  Ct 
207. 

We  think  the  distinction  between  that  case 
and  the  one  at  bar  is  plain  and  material.  The 
state  of  California  made  it  a  misdemeanor  for 
a  person  In  that  state  to  procure  insurance  for 
a  resident  of  the  state  from  an  insurance  com- 
pany not  incorporated  under  its  laws,  and 
which  had  not  filed  a  bond  required  by  those 
laws  relative  to  insurance.  Hooper  was  a 
resident  of  San  Francisco,  and  was  the  agent 
of  the  firm  of  Johnson  &  Higgins,  who  were 
insurance  brokers  residing  and  having  their 
principal  place  of  business  in  the  city  of  New 
York,  but  having  also  a  place  of  business  in 
the  city  and  county  of  San  Finncisco,  of  which 
the  defendant  had  charge  as  their  employ^  and 
agent.  In  response  to  a  request  from  a  Mr. 
Mott,  a  resident  of  the  state  of  California,  the 
defendant  Hooper  procured  through  his  princi- 
pals, Johnson  &  Higgins,  an  insurance  upon 
the  steamer  Alliance,  belonging  to  said  Mott, 
In  the  China  Mutual  Insurance  Company, 
which  was  a  company  not  then  and  there  in- 
corporated under  the  laws  of  California,  and 
Vi^t  having  itself  or  by  its  agent  filed  the  bond 
required  by  those  laws  relating  to  insurance. 


The  policy  was  dellyered  Ij  th«  defendaalg 
Hooper  to  Mott,  the  insured^'at  San  Frandaco,* 
who  thereupon  paid  Hooper,  aa  agent  of  John- 
son &  Higgins,  the  premium  for  the  Insur- 
ance. The  case  states  that  "all  the  verbal  acts 
of  Mott,  the  insured,  and  also  of  the  defend- 
ant, and  all  his  acts  as  agent  in  procuring  said 
insurance,  were  done  in  the  city  and  county  of 
San  Francisco."  The  court  held  that  the 
whole  transaction  amounted  to  procuring  In- 
surance within  the  state  of  California  by  Hoop- 
er, residing  there  and  for  a  resident  in  the 
state,  from  an  insurance  company  not  incor- 
porated under  its  laws  and  which  had  not  filed 
the  bond  required  by  the  laws  of  the  state 
relative  to  insurance;  that  Hooper,  the  de- 
fendant, acted  as  the  agent  of  his  principals 
in  New  York  City,  who  were  average  adjusters 
and  brokers  there,  and  who  had  a  place  of 
business  in  San  Francisco;  and  that  Hooper, 
as  such  broker,  having  applied  for  the  insur- 
ance to  his  principals  in  New  York  City,  re- 
ceived the  policy  from  them  for  delivery  in 
San  Francisco,  and  the  premium  was  there 
paid. 

Upon  the  question  as  to  the  place  where  the 
contract  was  made,  Mr.  Justice  White,  speak- 
ing for  the  court,  said:  "It  is  claimed,  how- 
ever, that,  irrespective  of  this  [commerce] 
clause,  the  conviction  here  was  illegal— First, 
because  the  statute  is  by  its  terms  invalid,  in 
that  it  undertakes  to  forbid  the  procurement 
of  a  contract  outside  of  the  state;  and,  second- 
ly, because  the  evidence  shows  that  the  con- 
tract was  in  fact  entered  into  without  the  terri- 
tory of  California.  The  language  of  the  stat- 
ute is  not  fairly  open  to  this  construction.  It 
punishes  'every  person  who  in  this  state  pro- 
cures or  agrees  to  procure  for  a  resident  of  this 
state  any  insurance,*  etc.  The  words  'who 
in  this  state'  cannot  be  read  out  of  the  law  In 
order  to  nullify  it  under  the  constitution." 

In  the  case  before  us  the  contract  was 
made  beyond  the  territory  of  the  state  of 
Louisiana,  and  the  only  thing  that  the  facts 
show  was  done  within  that  state  was  the 
mailing  of  a  letter  of  notification,  as  above 
mentioned,  wnich  was  done  after  the  princi- 
pal contract  had  been  made. 

The  distinction  between  a  contract  made 
within  and  that  made  without  the  state  Is 
again  referred  to  by  Mr.  Justice  White  in  theo^ 
same  case,  as  follows:  '*lt  is  saJd  that  tfaag 
*rlght  of  a  citizen  to  contract  for  insurance* 
for  himself  is  guarantied  by  the  fourteenth 
amendment,  and  that,  therefore,  he  cannot 
be  deprived  by  the  state  of  the  capacity  to 
so  contract  through  an  agent  The  foor- 
teenth  amendment,  however,  does  not  guar- 
anty the  citizen  the  right  to  make  within  his 
state,  either  directly  or  indirectly,  a  con- 
tract, the  making  wbereof  Is  constitutionally 
forbidden  by  the  state.  The  proposition  that, 
because  a  citizen  might  make  such  a  con- 
tract for  himself  beyond  the  confines  of  his 
state,  therefore  he  might  authorize  an  agent 
to  violate  in  his  behalf  the  laws  of  his  state, 
within  her  own  limits,  involves  a  dear  non 


ALLGEYEB  v.  STATE  OF  LOUISIANA. 


481 


8eqaltnr»  and  Ignores  the  yital  distinction 
between  acts  done  within  and  acts  done  be- 
yond a  state's  Jurisdiction.'' 

We  do  not  intend  to  throw  any  doubt  upon 
or  in  the  least  to  shake  the  authority  of  the 
Hooper  Case,  but  the  facts  of  that  case  and 
the  principle  therein  decided  are  totally  dif- 
ferent from  the  case  before  us.  In  this  case 
the  only  act  which  it  is  claimed  was  a  viola- 
tion of  the  statute  in  question  consisted  in 
sending  the  letter  through  the  mail  notifying 
the  company  of  the  property  to  be  covered 
by  the  policy  already  delivered.  We  have, 
then,  a  contract  which  it  is  conceded  was 
made  outside  and  beyond  the  limits  of  the 
Jurisdiction  of  the  state  of  Louisiana,  being 
made  and  to  be  performed  within  the  state 
of  New  Yorlc,  where  the  premiums  were  to 
be  paid,  and  losses,  if  any,  adjusted.  The 
letter  of  notification  did  not  constitute  a  con- 
tract made  or  entered  into  within  the  state 
of  Louisiana.  It  was  but  the  performance 
of  an  act  rendered  necessary  by  the  provi- 
sions of  the  contract  already  made  between 
the  parties  outside  of  the  state.  It  was  a 
mere  notification  that  the  contract  already 
in  existence  would  attach  to  that  particular 
property.  In  any  event,  the  contract  was 
made  in  New  Yorlc,  outside  of  the  Jurisdic- 
tion of  Louisiana,  even  though  the  policy 
was  not  to  attach  to  the  particular  property 
until  the  notification  was  sent 

It  Is  natural  that  the  state  court  should 
have  remarked  that  there  is  in  this  "statute 
^an  apparent  interference  with  the  liberty  of 
g  defendants  in  restricting  their  rights  to  place 
•  insurance  on  property  of  their  own  when- 
ever and  In  what  company  they  desired.*' 
Such  interference  is  not  only  apparent,  but  it 
is  real,  and  we  do  not  think  that  it  is  Justi- 
fied for  the  purpose  of  upholding  what  the 
state  says  is  its  policy  with  regard  to  foreign 
insurance  companies  which  had  not  complied 
with  the  laws  of  the  state  for  doing  business 
within  Its  limits.    In  this  case  the  company 
did  no  business  within  the  state,  and  the 
contracts  were  not  therein  made. 

The  supreme  court  of  Louisiana  says  that 
the  act  of  writing  within  that  state  the  let- 
ter of  notification  was  an  act  therein  done  to 
effect  an  insurance  on  property  then  in  the 
state,  in  a  marine  insurance  company  which 
had  not  complied  with  its  laws,  and  such  act 
was  therefore  prohibited  by  the  statute.  As 
so  construed,  we  think  the  statute  is  a  viola- 
tion of  the  fourteenth  amendment  of  the  fed- 
eral constitution,  in  that  it  deprives  the  de- 
fendants of  their  liberty  without  due  process 
of  law.  Tlje  statute  which  forbids  such  act 
does  not  become  due  process  of  law,  because 
It  is  inconsistent  with  the  provisions  of  the 
constitution  of  the  Union.  The  "liberty" 
mentioned  in  that  amendment  means,  not 
only  the  right  of  the  citizen  to  be  free  from 
the  mere  physical  restraint  of  his  person,  as 
by  Incarceration,  but  the  term  is  deemed  to 
embntce  the  right  of  the  citizen  to  be  free  in 


the  enjoyment  of  all  his  faculties;  to  be  free 
to  use  them  in  all  lawful  ways;  to  live  and 
work  where  he  will;  to  earn  bli  Uvdihood 
by  any  lawful  calling;  to  pursue  any  liveli- 
hood or  avocation;  and  for  that  purpose  to 
enter  into  all  contracts  which  may  be  proper, 
necessary,  and  essential  to  his  carrying  out 
to  a  successful  conclusion  the  purposes  above 
mentioned. 

It  was  said  by  Mr.  Justice  Bradley,  in 
Butchers'  Union  Slaughterhouse  Go.  v.  Cres- 
cent City  Live-stock  Landing  Co.,  Ill  U.  S. 
746,  at  page  762,  4  Sup.  Gt  667,  In  the  course 
of  his  concurring  opinion  In  that  case,  that 
"the  right  to  follow  any  of  the  common  oc- 
cupations of  life  is  an  inalienable  right.  It 
was  formulated  as  such  under  the  phrase 
'pursuit  of  happiness'  in  the  Declaration  of 
Independence,  which  commenced  with  the 
fundamental  proposition  that  'all  men  are 
created  equal;  that  they  are  endowed  by^ 
their  Creator  with  certain  inalienable  rights ;S 
that  among  these  are  life,*  liberty,  and  the* 
pursuit  of  happiness.*  This  right  is  a  large 
ingredient  in  the  civil  liberty  of  the  citizen.** 
Again,  on  page  764,  111  U.  S.,  and  on  page 
658,  4  Sup.  Ct,  the  learned  Justice  said:  "I 
hold  that  the  liberty  of  pursuit— the  right  to 
follow  any  of  the  ordinary  callings  of  life— 
is  one  of  the  privileges  of  a  citizen  of  the 
United  States.'*  And  again,  on  page  765,  111 
U.  S.,  and  on  page  658,  4  Sup.  Ct:  •'But  If 
it  does  not  abridge  the  privileges  and  immu- 
nities of  a  citizen  of  the  United  States  to 
prohibit  him  from  pursuing  his  chosen  call 
ing,  and  giving  to  others  the  exclusive  right 
of  pursuing  it,  it  certainly  does  deprive  him 
(to  a  certain  extent)  of  his  liberty;  for  it 
takes  from  him  the  freedom  of  adopting  and 
following  the  pursuit  which  he  prefers, 
which,  as  already  intimated,  Is  a  material 
part  of  the  liberty  of  the  citizen.*'  It  is  true 
that  these  remarks  were  made  in  regard  to 
questions  of  monopoly,  but  they  well  de- 
scribe the  rights  which  are  covered  by  the 
word  'liberty,"  as  contained  In  the  four- 
teenth amendment 

Again,  in  Powell  v.  Pennsylvania,  127  U. 
S.  678,  684,  8  Sup.  Ct  995,  1257,  Mr.  Justice 
Harlan,  in  stating  the  opinion  of  the  court, 
said:  "The  main  proposition  advanced  by 
the  defendant  is  that  his  enjoyment  upon 
terms  of  equality  with  all  others  in  similar 
circumstances  of  the  privilege  of  pursuing 
an  ordinary  calling  or  trade,  and  of  acquir- 
ing, holding,  and  selling  property,  is  an  es- 
sential part  of  his  rights  of  liberty  and 
property,  as  guarantied  by  the  fourteenth 
amendment.  The  court  assents  to  this  gen- 
eral proposition  as  embodying  a  sound  prin- 
ciple of  constltutloual  law."  It  was  there 
held,  however,  that  the  legislation  under 
consideration  in  that  case  did  not  violate  any 
of  the  constitutional  rights  of  the  plaintiff  in 
eiTor. 

The  foregoing  extracts  have  been  made  tor 
the  purpose  of  showing  what  general  deflnJ' 
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tloiiB  have  been  given  In  regard  to  the  mean- 
ing of  the  word  "liberty"  as  used  in  the 
amendment,  but  we  do  not  intend  to  hold 
that  in  no  such  case  can  the  state  exercise 
Its  police  power.  When  and  how  far  such 
l)ower  may  be  legitimately  exercised  with  re- 
gard to  these  subjects  must  be  left  for  deter- 
mination to  each  case  as  it  arises. 
^  Has  not  a  citizen  of  a  state,  under  the  pro- 
t  visions   of   the   federal    constitution   above 

•  mentioned,  a  right  to  contract*outside  of  the 
state  for  insurance  on  his  property,— a  right 
of  which  state  legislation  cannot  deprive 
him?  We  are  not  alluding  to  acts  done  with- 
in the  state  by  an  insurance  company  or  its 
agents  doing  business  therein,  which  are  in 
violation  of  the  state  statutes.  Such  acts 
come  within  the  principle  of  the  Hooper 
Case,  supra,  and  would  be  controlled  by  it. 
When  we  speaic  of  the  liberty  to  contract 
for  Insurance  or  to  do  an  act  to  effectuate 
such  a  contract  already  existing,  we  refer 
to  and  have  in  mind  the  facts  of  this  case, 
where  the  contract  was  made  outside  the 
state,  and  as  such  was  a  valid  and  proper 
contract.  The  act  done  within  the  limits  of 
the  state,  under  the  circumstances  of  this 
case  and  for  the  purpose  therein  mentioned, 
we  hold  a  proper  act,— one  which  the  defend- 
ants were  at  liberty  to  perform,  and  wnlch 
the  state  legislature  had  no  right  to  prevent, 
at  least  with  reference  to  the  federal  consti- 
tution«  To  deprive  the  citizen  of  such  a 
right  as  herein  described  without  due  pro- 
cess of  law  is  illegaL  Such  a  statute  as  this 
in  question  is  not  due  process  of  law,  be- 
cause it  prohibits  an  act  which  under  the 
federal  constitution  the  defendants  had  a 
right  to  perform.  This  does  not  interfere 
in  any  way  with  the  acknowledged  right  of 
the  state  to  enact  such  legislation  in  the 
legitimate  exercise  of  its  police  or  other  pow- 
ers as  to  it  may  seem  proper.  In  the  exer- 
cise of  such  right,  however,  care  must  be 
talcen  not  to  infringe  upon  those  other  rights 
of  the  citizen  which  are  protected  by  the 
federal  constitution. 

In  the  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding, 
and  selling  property,  must  be  embraced  the 
right  to  make  all  proper  contracts  in  relation 
thereto;  and  although  it  may  be  conceded 
tliat  this  right  to  contract  in  relation  to  per- 
6on»  or  property  or  to  do  business  within  the 
Jurisdiction  of  the  state  may  be  regulated, 
and  sometimes  prohibited,  when  the  con- 
tracts or  business  conflict  with  the  policy  of 
the  state  as  contained  in  its  statutes,  yet 
the  power  does  not  and  cannot  extend  to 
prohibiting  a  citizen  from  making  contracts 
of  the  nature  involved  in  this  case  outside 
^of  the  limits  and  Jurisdiction  of  the  state, 
gand  which  are  also  to  be  performed  outside 

•  of  such  Jurisdiction;  nor  can  the* state  le- 
gally prohibit  its  citizens  from  doing  such 
an  act  as  writing  this  letter  of  notification, 
even  though  the  property  which  is  the  sub- 


ject of  the  insurance  may  at  the  time  when 

such  insurance  attaches  be  within  the  limits 
of  the  state.  The  mere  fact  that  a  citizen 
may  be  within  the  limits  of  a  particular 
state  does  not  prevent  his  making  a  contract 
outside  its  limits  while  he  himself  remains 
within  it  MiUlken  v.  Pratt,  125  Mass.  374; 
Tilson  ▼.  Bhiir,  21  WalL  241.  Th6  contract 
in  this  case  was  thus  made.  It  was  a  valid 
contract,  made  outside  of  the  state,  to  be 
performed  outside  of  the  state,  although  the 
subject  was  property  temporarily  within  the 
state.  As  the  contract  was  valid  in  the 
place  where  made  and  where  it  was  to  be 
performed,  the  party  to  the  contract,  upon 
whom  is  devolved  the  right  or  duty  to  send 
the  notification  in  order  that  the  insurance 
provided  for  by  the  contract  may  attach  te 
the  property  specified  in  the  shipment  men- 
tioned in  the  notice,  must  have  the  liberty  to 
do  that  act  and  to  give  that  notification 
within  the  limits  of  the  state,  any  prohibi- 
tion of  the  state  statute  to  the  contrary  not> 
withstanding.  The  giving  of  the  notice  is  a 
mere  collateral  matter.  It  is  not  the  con- 
tract itself,  but  is  an  act  performed  pursu- 
ant to  a  valid  contract,  which  the  state  had 
no  right  or  Jurisdiction  to  prevent  its  citizen 
from  making  outside  the  limits  of  the  state. 

The  Atlantic  Mutual  Insurance  Ck>mpany 
of  New  York  has  done  no  business  of  insur- 
ance within  the  state  of  Louisiana,  and  hae 
not  subjected  itself  to  any  provisions  of  the 
statute  in  question.  It  had  the  right  to  en- 
ter into  a  contract  in  New  York  with  citi- 
zens of  Louisiana  for  the  purpose  of  insurinip 
the  property  of  its  citizens,  even  if  that  prop- 
ei-ty  were  In  the  state  of  Louisiana,  and  cor- 
reUitively  the  citizens  of  Louisiana  had  the 
right  without  the  state  of  entering  into  con- 
tract with  an  insurance  company  for  the 
same  purpose.  Any  act  of  the  state  legisla- 
ture which  should  prevent  the  entering  Into 
such  a  contract,  or  the  mailing  within  the 
state  of  Louisiana  of  such  a  notification  as 
is  mentioned  in  this  case,  is  an  improper  and 
illegal  interference  with  the  conduct  of  the^ 
citizen,  although  residing  in  Louisiana,  Ing 
his  right  to  contract  and  to* carry  out  the* 
terms  of  a  contract  validly  entered  into  out- 
side and  beyond  the  Jurisdiction  of  the  state. 

In  such  a  case  as  the  facts  here  present* 
the  policy  of  the  state  in  forbidding  insur- 
ance companies  which  had  not  complied 
with  the  laws  of  the  state  from  doing  busi- 
ness within  its  limits  cannot  be  so  carried 
out  as  to  prevent  the  citizen  from  writini^ 
such  a  letter  of  notification  as  was  written 
by  the  plaintiffs  in  error  in  the  state  of 
Louisiana,  when  it  is  written  pursuant  to  a 
valid  contract  made  outside  the  state,  and 
with  reference  to  a  company  which  is  not 
doing  business  within  its  limits. 

For  these  reasons  we  think  the  statute  In 
question  (No.  66,  Laws  La.  1894)  was  a  vio- 
lation of  the  federal  constitution,  and  af* 
forded    no   Justification   for   the   Judgment 
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•warded  by  that  court  against  the  plaintiffs 
In  error.  That  Judgment  must  therefore  be 
roTersed,  and  the  case  remanded  to  the  su- 
preme court  of  Louisiana  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 


a66  U.  S.  538) 

McCORMIGK  T.  MARKET  NAT.  BANK 
OF  CHICAGO. 
(March  1,  1897.) 
No.  554. 
Jurisdiction    of    Suprbmb    Court— Errors   to 
State    Uouuts  —  Federal   Question— Nation- 
al Ban'ks- Organization,  Etc. —Ultra  Vires 
Contracts. 

1.  After  the  flJing  of  articles  of  association 
and  a  certificate  of  organization  of  a  national 
banlc  with  the  comptroller  of  the  currency,  but 
before  he  had  authorized  the  bank  to  begin 
business,  a  lease  was  made  in  its  name  of  a 
banking  building.  The  bank  was  never  au- 
thorized to  do  business,  and,  in  fact,  transacted 
none,  and,  in  an  action  subsequently  brought 
in  a  state  court  against  it  for  rent,  it  set  up 
that  the  lease  was  void  under  the  nrohibition  in 
the  last  clause  of  Rev.  St.  ft  5136,  against  do- 
ing "any  business,  except  such  as  is  Incidental 
and  neceRsarily  preliminary  to  its  organiza- 
tion," until  authorized  thereto  by  the  comptrol- 
ler. The  plaintiff  claimed  (1)  that  the  business 
of  obtaining  the  lease  was  ^'incidental,"  etc.,  in 
the  meaning  of  the  exception;  and  (2)  that, 
construing  the  whole  section  together,  the  bank, 
after  filing  its  articles  and  certificate,  could 
make  contracts  appropriate  to  the  banking  busi- 
ness which  would  be  valid  as  between  the  par- 
ties, but  might  afford  ground  for  forfeiting  its 
charter.  Hdd,  that  each  of  these  claims  was 
a  claim  of  a  right  under  a  federal  statute^  so 
that  a  decision  denying  the  same,  by  the  high- 
est state  court,  was  reviewable  by  the  su- 
preme court. 

2.  Under  the  last  clause  of  Rev.  St.  H  5186, 
forbidding  a  national  bank,  which  has  filed  its 
articles  of  association  and  certificate  of  organ- 
ization with  the  comptroller,  from  transacting 
"any  business,  except  such  as  is  incidental  and 
necessarily  preliminary  to  its  organization," 
until  authorized  by  the  comptroller  to  begin  the 
business  of  banking,  a  lease  by  a  national  bank 
before  receiving  such  authorization,  of  a  bank 
building,  is  ultra  vires,  and  will  not  support  an 
action  for  rent  or  for  anything  beyond  the  val- 
ue of  what  the  bank  has  actually  received  and 
enjoyed.     44  N.  E.  381,  affirmed. 


Sof 


In  Error  to  the  Supreme  Court  of  the  State 
Illinois. 
P  •  This  was  an  action  brought  July  17. 1895,  by 
McCormlck  against  the  Market  National  Bank 
of  Chicago,  111.,  in  the  superior  court  of  Cook 
county,  in  the  state  of  Ullnols,  and  was  sub- 
mitted by  the  parties,  waiving  a  trial  by  jury, 
to  that  court,  upon  an  agreed  statement  of 
facts,  in  substance  ajs  follows: 

On  .Tannary  31,  18G3,  articles  of  association 
were  signed,  and  an  organization  certificate 
vas  signed  and  acknowledged,  by  nine  citi- 
zens of  Illinois,  before  a  notary  public,  and 
both  were  transmitted  to  the  comptroller  of 
the  currency,  as  required  by  title  62  of  the 
Revised  Statutes  of  the  United  States  (the 
material  parts  of  which  are  copied  in  the 
margin  i),  for  the  purpose  of  making  them  a 
national  banking  association  at  Chicago  by 

i  See  note  at  end  of  case. 
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the  aforesaid  name;  and  were  <m*Febniax7  * 
3,  1893,  recorded,  and  afterwards  carefully 
preserved,  in  the  comptroller's  office. 

On  January  31,  1893,  at  a  meeting  of  the 
directors  of  the  bank,  chosen  by  the  stock- 
holders, and  named  in  the  articles  of  associ- 
ation, a  president  and  a  cashier  were  duly 
elected,  and  the  directors  caused  a  seal  to  be 
made  for  the  bank.  On  February  9,  188B, 
the  president,  pursuant  to  a  resolutioii  of  the 
directors,  signed  and  sealed  with  the  corpo- 
rate seal  a  lease  in  writing  from  the  plaintiff 
to  the  bank  of  certain  offices  in  Chicago,  '*to 
be  used  and  occupied  by  said  Market  Nation- 
al Bank  as  a  banking  office,  and  for  no  other 
purpose,"  for  the  term  of  five  years  from 
May  1,  1893,  at  a  yearly  rent  of  $13,000,  pay- 
able in  equal  monthly  installments.  By  an  . 
agreement  made  part  of  the  lease,  the  plain- ^ 
tiff  was  to  make  certain  alterations^and  re-* 
pairs  at  his  own  expense;  either  party  might 
cancel  the  lease  on  May  1st  of  any  year  by 
giving  90  days*  notice  in  writing;  and  no 
rent  was  to  be  charged  until  the  bank  took 
possession.  On  April  12,  1893,  the  parties 
made  a  supplemental  agreement,  by  which 
the  plaintiff  was  to  make  further  alterations, 
the  bank  paying  half  the  cost  thereof.  /Jl 
the  alterations  and  repairs  were  made  by  the 
plaintiff  as  agreed;  the  cost,  paid  by  him,  of 
the  alterations  made  under  the  agreement 
of  April  12,  1893,  being  $2,475. 

Upon  the  completion  of  the  alterations,  oq 
June  22,  1893,  the  president  and  cashier,  in 
the  name  of  the  bank,  took  possession  of  the 
demised  premises,  and  put  in  the  fixtures 
and  furniture,  blank  books  and  stationeiy, 
necessary  to  carry  on  a  banking  business, 
and  they  were  not  removed  until  April  SO,e« 
1895.  S 

*Of  the  whole  capital  stock  of  $1,000,000,* 
provided  for  in  the  articles  of  association,  no 
more  than  the  sum  of  $331,594  was  ever  paid 
in;  and  the  bank  was  never  authorized  by 
the  comptroller  of  the  currency  to  commence, 
and  never  did  commence,  the  business  of 
banking. 

The  officers  of  the  bank,  from  time  to  time, 
corresponded  with  the  plaintiff,  using  letter 
heads  with  the  name,  location,  and  place  of 
business  of  the  bank  and  the  names  of  Its 
officers  printed  thereon,  and  signing  in  their 
official  capacity. 

The  plaintiff,  at  the  times  of  the  negotia- 
tions for  the  lease,  and  of  its  execution,  and 
of  the  taking  possession  of  the  demised 
premises  by  the  officers  of  the  bank,  under- 
stood and  believed  that  it  was  legally  organ- 
ized as  a  national  bank,  and  as  such  was 
ready  to  do  banking  business,  and  had  the 
power  to  enter  into  the  lease  and  agreements 
aforesaid;  and  had  no  knowledge  or  infor- 
mation to  the  contrary  until  August  15, 1893, 
when  the  officers  of  the  bank  informed  him 
that  the  bank  had  never  been  authorized  by 
the  comptroller  of  the  currency  to  commence 
the  business  of  banking,  and  had  no  power 
to  enter  into  the  lease,  and  had  abandoned 
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an  fnrther  proceedings  for  carrying  on  the 
banking  business,  and  offered  to  surrender 
the  lease,  but  he  refused  to  accept  the  sur- 
render. On  September  20,  1883,  the  presi- 
dent of  the  bank  caused  the  key  of  the  of- 
ttce  to  be  left  on  the  desk  of  the  plaintiff's 
agent,  he  refusing  to  accept  It. 

On  July  15,  1893,  the  nine  persons  who 
had  signed  the  aforesaid  articles  of  associa- 
tion and  organization  certiflcate  signed  and 
transmitted  to  the  comptroller  of  the  curren- 
cy a  certiflcate  revoking  them,  and  he  placed 
It  on  file  in  his  office.  On  the  same  day, 
five  of  those  persons  and  seven  others  signed 
and  acknowledged,  and  forwarded  to  the 
comptroller,  other  articles  of  association  and 
organization  certiflcate,  for  the  purpose  of 
making  them  a  national  bank  by  the  same 
name,  with  a  capital  of  $500,000,  and  they 
were  forthwith  recorded  In  the  comptroller's 
office.  On  July  25,  1888,  the  persons  sign- 
ing the  latter  articles  of  association  and 
organization  certiflcate  abandoned  all  fur- 
3  ther  proceedings  with  regard  to  the  organiza- 
•  tion  of  the  bank  as  therein 'provided,  and 
with  regard  to  its  commencing  the  business 
of  banking. 

On  October  4,  1898,  the  parties  agreed  In 
writing  that,  without  prejudice  to  the  rights 
of  either,  the  plaintUf  should  take  possession 
of  the  premises,  and  endeavor  to  lease  them 
and  to  collect  tne  rent  thereof.  The  plain- 
tiff made  every  ^ort  to  obtain  a  tenant 
accordingly,  but  was  unable  to  do  so. 

On  January  8, 1885,  the  plaintiff  gave  writ- 
ten notice  to  the  president  of  the  bank  of 
Ills  intention  to  terminate  the  lease  on  May 
1,  1895,  tn  accordance  with  Its  terms. 

The  cashier  paid  the  rent,  according  to  the 
lease,  until  July  22,  1883.  But  the  bank  re- 
fused to  pay  any  rent  subsequently  accru- 
ing, and  never  paid  its  half  of  the  cost  of 
the  alterations  made  under  the  agreement  of 
April  12.  1883. 

If,  upon  the  facts  stated,  without  regard  to 
the  form  of  the  pleadings,  the  court  should 
be  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  judgment  was  to  be  rendered  for 
him  for  such  sum  as  he  was  entitled  to, 
with  costs;  otherwise  Judgment  for  the  de- 
fendant, with  costs. 

The  plaintiff  asked  the  court  to  find,  as 
matter  of  law,  the  following  propositions: 

**(!)  That  the  execution  of  the  lease  in 
question  by  the  defendant  was  incidental 
and  necessarily  preliminary  to  its  organiza- 
tion, and  to  Its  entering  upon  a  banking  busi- 
ness. 

"(2)  That  the  execution  of  the  lease  In 
question  was  a  proper  exercise  of  the  pow- 
ers possessed  by  such  defendant  to  make 
contracts  under  paragraph  3  of  section  5136 
of  the  Revised  Statutes  of  the  United  States. 

"(8)  That  the  limitation  or  last  clause  of 
paragraph  7  of  said  section  does  not  apply 
to  the  powers  conferred  by  paragraphs  1  to 
6  in  said  section;  that  the  Market  National 
Bank  of  Chicago  had  the  power  to  enter  into 


said  lease,  and  to  legally  bind  Itself  thereby. 

"(4)  That  there  was  no  want  of  power  on 
the  part  of  said  defendant  to  execute  said 
lease,  bnt  merely  a  defective  organisatioii* 
and  said  bank  cannot  plead  such  defective 
organization  to  defeat  a  recovery. 

"(5)  That  said  contract  of  lease  has  been^ 
fully  executed.  J 

•  '*(6)  That  the  said  plaintiff  was  not  bound  <^ 
to  ascertain  whether  or  not  the  said  defend- 
ant  was  properly  and  legally  organized;  and 
that,  if  the  plaintiff  relied  upon  the  repre- 
sentations and  statements  of  the  proper  of- 
ficers of  said  defendant  that  the  bank  was 
properly  and  legally  organized  and  empow- 
ered to  make  and  enter  into  said  lease,  he  is 
entitled  to  recover  the  stipulated  rental 
named  therein,  and  the  defendant  is  estop- 
ped to  deny  its  liability. 

"(7)  That  the  said  defendant,  by  its  acta, 
conduct,  and  declarations,  as  shown  by  the 
agreed  statement  of  facts  in  this  case,  is  es- 
topped from  alleging  that  it  was  not  fully 
organized  as  a  banking  corporation  under 
the  laws  of  the  United  States,  and  from  al- 
leging that  it  did  not  have  the  power  to  exe- 
cute the  lease  in  question. 

"(8)  That  the  plaintiff,  under  the  facts  in 
this  case  as  agreed  upon,  is  entitled  to  re- 
cover Judgment,  at  the  rate  agreed  upon  in 
said  lease,  from  July  22,  1883,  up  to  May  1, 
1895,  and  also  to  recover  one-half  of  the  ex- 
penses of  repairing  and  changing  the  said 
premises,  according  to  the  stipulation,  with 
interest  upon  each  installment  as  it  became 
due,  at  the  rate  of  five  per  cent  per  annum." 

The  court  refused  to  find  the  foregoing 
propositions  of  law,  or  any  of  them,  and  the 
plaintiff  duly  excepted  to  the  refusal 

The  court  found  for  the  plaintiff,  and  gave 
Judgment  in  his  favor  for  the  rent  from  July 
22  to  August  15,  1893,  and  for  half  the  cost 
of  the  alterations  made  by  the  plaintiff  un- 
der the  agreement  of  April  12,  1883,  with  in- 
terest, amounting  in  all  to  the  sum  of  $2,- 
548.85. 

The  Judgment  was  affirmed,  on  successive 
appeals  of  the  plaintiff,  by  the  appellate 
court  and  by  the  supreme  court  of  Illinois. 
61  III.  App.  88,  162  III.  100,  and  44  N.  B.  881. 
The  plaintiff  thereupon  sued  out  this  writ 
of  error.  The  assignments  of  error  upon 
each  appeal,  as  well  as  upon  the  writ  of  er- 
ror, were  based  upon  the  propositions  of  law 
above  stated. 

A.  M.  Pence,  for  plaintiff  in  error.  Hiram 
T.  Gilbert,  for  defendant  In  error. 
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•Mr.  Justice  GRAY,  after  stating  the  case, 7 
delivered  the  opinion  of  the  court. 

By  the  national  bank  act,  a  national  bank- 
ing association,  "upon  duly  making  and  fil- 
ing articles  of  association,  and  an  organiza 
tion  certificate,"  with  the  comptroller  of  the 
currency,  "shall  become,  as  from  the  date  ot 
the  execution  of  its  organization  certificate, 
a  body  corporate,  and  «^^8y^h(^^^^ 
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name  deeignated  in  the  organisation  certlfi- 
cate»  shall  have  power"  **to  adopt  and  use  a 
corporate  seal,"  '*to  have  succession  for  the 
period  of  twenty  years  from  its  organiza- 
tion," 'to  make  contracts,"  "to  sue  and  be 
sued,  aa  fully  as  natural  persons/'  to  elect 
and  dismiss  officers,  to  make  by-laws,  and 
to  exercise  "all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
of  banking."  "But  no  such  association  shall 
transact  any  business,  except  such  as  is  in- 
cidental and  necessarily  preliminary  to  its 
organization,  until  it  has  been  authorized  by 
the  comptroller  of  the  currency  to  commence 
the  business  of  banking."    Rev.  St  f  5136. 

The  question  upon  which  this  case  turned 
was  whether  a  national  banking  association 
which,  after  having  duly  made  and  filed  its 
articles  of  association  and  organization  cer- 
tificate with  the  comptroller  of  the  currency, 
but  not  having  received  from  him  a  certifi- 
cate authorizing  it  to  do  banking  business, 
enters  with  the  owner  of  real  estate  into  a 
contract  of  lease,  for  a  term  of  five  years, 
determinable  at  the  end  of  any  year  by  ei- 
ther party,  of  an  office  to  be  occupied  by  the 
association  as  a  banking  office,  is  bound  by 
the  lease,  according  to  its  provisions. 

This  action  was  Isrought  by  the  lessor  lu 
such  a  lease  against  the  defendant  as  lessee. 
The  first  question  that  presents  itself  upon 
the  record  is  whether  this  court  has  Jurisdic- 
tion of  this  writ  of  error. 

The  defendant  contended,  and  the  highest 
court  of  the  state  of  Illinois  adjudged,  that 
the  contract  of  lease  sued  on  was  not  inci- 
dental and  necessarily  preliminary  to  the  or- 
e  ganlzation  of  the  corporation;  and  therefore, 
S  by  virtue  of  the  last  clause  of  section  5136 
*  of  the  national  bank  act,  above  cited,  *baving 
been  executed  by  the  defendant  before  be- 
ing authorized  by  the  comptroller  of  the  cur- 
rency to  commence  the  business  of  banking, 
did  not  bind  the  defendant. 

If  the  decision  had  been  the  other  way,  it 
would,  as  admitted  at  the  bar,  have  been  a 
decision  against  an  immunity  set  up  and 
claimed  by  the  defendant  under  a  statute  of 
the  United  States,  and  therefore  reviewable 
by  this  court  on  writ  of  error.  Swope  v. 
Lefilngwell,  105  U.  S.  3;  Bank  v.  Townsend, 
139  U.  S.  67,  11  Sup.  Ct  496;  Bank  v.  Clag- 
gett,  141  U.  S.  520,  12  Sup.  Ct  60;  Chemical 
Nat.  Bank  of  Chicago  v.  Hartford  Deposit 
Co.,  161  U.  S.  1,  10  Sup.  Ot  439. 

It  does  not,  however,  follow  that  the  plain- 
tiff is  not  entitled  to  a  review  by  this  court 
of  the  Judgment,  so  far  as  it  was  against 
him. 

The  plaintiff,  in  the  courts  of  the  state,  and 
by  his  assignment  of  errors  filed  with  the 
writ  of  error  sued  out  from  this  court,  spe- 
cially set  up  and  claimed  a  right  to  recover, 
so  far  as  concerned  the  construction  of  that 
section  of  the  statute,  upon  two  grounds. 

.His  first  ground  was  that  the  execution  of 
the  lease  by  the  defendant  was  '^incidental 


and  necessarily  preliminary  to  its  organinr 
tion,"  and  therefore  within  the  exception  of 
the  last  clause  of  the  section  in  question. 
As  to  that  ground,  the  case  stands  thus: 
The  defendant  relied  on  the  prohibition  to 
transact  any  business  until  it  had  been  au- 
thorized by  the  comptroller  of  the  currency 
to  commence  the  business  of  banking.  The 
plaintiff  relied  on  the  exception  out  of  that 
prohibition.  The  decision  against  the  plain- 
tiff, therefore,  was  a  decision  against  a  right 
claimed  by  him  under  a  statute  of  the  Unit- 
ed States. 

The  case,  in  this  particular,  is  analogous  to 
those  arising  under  the  provision  of  the 
bankrupt  act,  that  a  bankrupt  who  had  In 
all  things  conformed  to  his  duty  under  the 
act  should  receive  a  discharge  from  all  his 
debts,  with  certain  exceptions,  amcHig  which 
were  debts  created  by  his  fraud  or  embezzle- 
ment, or  by  his  defalcation  as  a  public  of- 
ficer, or  while  acting  in  a  fiduciary  charac- 
ter. Rev.  St  II  5114,  3117.  In  Strader  y.^ 
Baldwin,  9  How.  261,  indeed,  under  the  Ukeg 
•provision  of  a  former  bankrupt  act,  where  a* 
bankrupt,  being  sued  upon  a  debt,  pleaded 
his  discharge,  and  the  plaintiff  replied  that 
the  debt  was  contracted  while  acting  in  a 
fiduciary  capacity,  and  the  decision  of  the 
state  court  was  in  favor  of  the  defendant, 
this  court  held  that  it  had  no  Jurisdiction, 
because  the  decision  below  was  in  favor  of 
the  right  set  up  by  the  defendant  But  the 
court  there  failed  to  notice  that  the  decision, 
while  in  favor  of  the  right  or  immunity,  set 
up  by  the  defendant  of  a  discharge  under 
the  bankrupt  act,  was  also  against  the  right 
or  immunity,  set  up  by  the  plaintiff,  under 
the  clause  excepting  fiduciary  debts  from  the 
effect  of  that  discharge.  And  the  case  has 
accordingly  been  overruled  in  similar  cases 
arising  under  the  recent  bankrupt  act  in 
which  this  court  has  taken  Jurisdiction,  not 
only  when  the  writ  of  error  was  sued  out 
by  the  defendant  (Neal  v.  Clark,  96  U.  S. 
704),  but  also  when  it  was  sued  out  by  the 
plaintiff,  because,  as  was  said  by  Chief  Jus- 
tice Waite  in  delivering  Judgment  in  the 
latest  case  upon  this  point,  the  plaintiff 
"specially  set  up  and  claimed  an  immunity, 
under  section  5117  of  the  Revised  Statutes, 
from  the  operation  of  the  discharge  in  bank- 
ruptcy, because  of  the  fraudulent  and  fidu- 
ciary character  of  his  debt  and  the  decision 
was  against  him.'  Hennequin  v.  Clews,  111 
U.  S.  076,  4  Sup.  Ct  576;  Palmer  v.  Hussey, 
119  U.  S.  96,  98.  7  Sup.  Ct  158. 

The  plaintiff's  second  ground  likewise  af- 
fords ample  support  for  the  appellate  Juris- 
diction of  this  court  It  was  specially  set  up 
and  claimed  by  the  plaintiff  that  taking  the 
whole  section  together,  the  defendant,  from 
the  date  of  filing  with  the  comptroller  of  the 
currency  its  articles  of  association  and  its 
organization  certificate,  became  a  corporation 
empowered  to  make  contractu  appropriate  to 
the  business  of  banking;  and  that  any  such 
igitized  by  VJv 
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contracts  were  yalld  as  between  the  parties 
to  them,  even  If  they  violated  the  restriction 
In  the  last  clause  of  the  section,  and  there- 
fore might  afford  a  reason  for  which  the 
United  States  could  enforce  a  forfeiture  of 
the  charter.  This  position  of  the  plaintiff 
was,  in  effect,  that,  so  far  as  he  was  con- 
cerned, the  banlE  had  power  under  the  stat- 
m  ute  of  the  United  States  to  make  the  con- 
1^  tract  sued  on;  and  the  decision  of  the  high- 
'*  est  court  of  the  state,  that  the  statute,*right- 
ly  construed,  did  not  give  such  power  to  the 
bank,  was  a  decision  against  the  right  so 
specially  set  up  and  claimed  by  the  plain- 
tiff under  a  statute  of  the  United  States,  and 
is  therefore  reviewable  by  this  court  Rev. 
St.  f  709. 

But  we  are  of  opinion  that  there  was  no 
error  in  that  decision. 

wiiile,  by  the  earlier  provisions  of  section 
5136  of  the  Revised  Statutes,  the  associa- 
tion, upon  filing  its  articles  of  association 
and  Its  organization  certificate  with  the 
comptroller  of  the  currency,  becomes  "as 
from  the  date  of  the  execution  of  the  organ- 
ization certificate,"  and  "for  the  p^od  of 
twenty  years  from  Its  organization,"  a  body 
corporate,  with  the  usual  powers  of  a  bank- 
ing corporation,  yet,  by  the  last  clause  of 
that  section,  congress  has  enacted  that  '*no 
such  association  shall  transact  any  business, 
except  such  as  is  incidental  and  necessarily 
preliminary  to  its  organization,  until  it  has 
been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of  bank- 
ing." 

By  subsequent  sections  of  the  national 
bank  act,  the  comptroller  is  required  to  make 
a  careful  examination  into  the  condition  of 
the  association,  and  taking  into  considera- 
tion a  full  statement  upon  the  oaths  of  the 
president  and  cashier  and  of  a  majority  of 
the  directors,  and  any  other  facts  which  may 
come  to  his  knowledge,  by  means  of  a  spe- 
cial commission  of  inquiry  or  otherwise,  to 
ascertain  and  determine  that  at  least  50  per 
cent  of  the  capital  stock  has  been  duly  paid 
in,  and  that  the  association  has  In  all  other 
respects  complied  with  the  provisions  of  the 
national  bank  act,  required  to  be  complied 
with  before  commencing  the  business  of 
banking;  and  thereupon,  and  not  before,  to 
make  and  to  give  to  the  association  a  cer- 
tificate, under  his  hand  and  ofllcial  seal,  that 
the  association  has  complied  with  all  those 
provisions,  and  is  authorized  to  commence 
the  business  of  banking.  Rev.  St  §f  5168, 
5169.  The  comptroller,  as  this  court  has 
said,  is  ••clothed  with  jurisdiction  to  decide 
as  to  the  completeness  of  the  organization." 
Casey  v.  Galli,  W  U.  S.  673,  679;  Bushnell 
jj  V.  Leland,  16i  U.  S.  6S4,  17  Sup.  Ot.  209. 
2  Until  the  association  has  been  authorized 
*  by  the  comptroller^to  commence  the  business 
of  banking,  section  5136  peremptorily  forbids 
the  corporation  to  **transact  any  business" 
whatever,  whether  appertaining  or  not  to  the 


business  of  banking,  ''except  snch  u  Ii  bid- 
dental  and  necessarily  preliminary  to  Ite  or- 
ganization." The  only  business  which  It  to 
permitted  to  transact  la  ''such  as  to  indden- 
tal  and  necessarily  preliminary,"  not  to  car- 
rying on,  or  even  to  commencing,  the  busi- 
ness of  banking,  but  "to  Its  organization''; 
that  is  to  say,  such  as  is  requisite  to  com- 
plete Its  organization  as  a  corporation,  whieb 
might  doubtless  include  electing  directors 
and  ofilcers,  receiving  subscriptions  and  pay- 
ments for  shares,  procuring  a  corporate  seal, 
and  a  book  for  recording  its  proceedings, 
temporarily  hiring  a  room,  and  contracting 
any  small  debts  incidental  to  the  completion 
of  Its  organization. 

To  take  a  lease  is  certahily  to  'transact 
business,"  within  the  meaning  of  the  stat- 
ute; and  a  lease  for  a  term  of  years,  at  a 
large  rent,  of  offices  to  be  occupied  by  the 
bank  "as  a  banking  office,  and  for  no  other 
purpose,"  however  necessary  it  might  be  for 
the  transacting,  or  even  for  the  commencing; 
of  banking  business  by  a  corporation  whom 
organization  had  been  completed,  and  which 
had  been  lawfully  authorized  to  commence 
the  business  of  banking,  to  in  no  sense  in- 
cidental or  necessarily  preliminary  to  the  or- 
ganization of  the  corporation. 

The  provtolon  of  section  5190,  that  **tlm 
usual  business  of  each  national  banking  as- 
sociation shall  be  transacted  at  an  office  or 
banking  house  located  in  the  place  specified 
in  its  organization  certificate,"  refers  to  its 
"usual  business,"  after  obtaining  the  certifi- 
cate from  the  comptroller;  and  to  'Hhe 
place"— that  is,  the  city  or  town— In  whicht 
after  it  has  been  authorized  by  the  comp- 
troller's certificate  to  commence  its  business 
of  banking,  its  "office  or  banking  house"  to 
located. 

The  lease  sued  on,  therefore,  was  deaily 
prohibited  by  the  very  terms  of  the  statata 
from  which  the  association  assumed  to  de- 
rive its  power  to  execute  the  lease. 

The  doctrine  of  ultra  vires,  by  which  a 
contract  made  by  a  corporation  beyond  the 
scope  of  its  corporate  powers  Is  unlawful  and^ 
void,  and  will  not  support  an  action,  rests,  S 
as  this  court* has  often  recognized  and  af-» 
firmed,  upon  three  distinct  grounds:  The  ob- 
ligation of  any  one  contracting  with  a  cor- 
poration to  take  notice  of  the  legal  limits  of 
its  powers;  the  Interest  of  the  stockholders* 
not  to  be  subject  to  risks  which  they  have 
never  undertaken;  and,  above  all,  the  inter- 
est of  the  public,  that  the  corporation  shall 
not  transcend  the  powers  conferred  upon  it 
by  law.  Pearce  v.  Railroad  Co.,  21  How. 
441;  Pittsburgh,  O.  &  St  L.  Ry.  Co.  v.  Keo- 
kuk &  Hamilton  Bridge  Co.,  131  U.  S.  371« 
384,  9  Sup.  Ct  770;  Central  Tracsp.  Co.  t. 
Pullman's  Patoce  Car  Co.,  139  U.  S.  24,  48; 
11  Sup.  Ct  478. 

When  the  corporation  Is  created  by  a  char- 
ter granted  by  the  legislature,  any  person 
dealing  with  it  to  bound  to  take  notice  of  the 
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terms  of  the  charter,  and  of  the  general 
laws  restricting  or  defining  the  powers  of  the 
corporation.  Pearce  v.  Raihroad  Co.,  above 
cited;  Zabrisisie  v.  Railroad  Co.,  23  How. 
3S1,  308:  Thomas  v.  Ilaihroad  Co.,  101  U.  8. 
71;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  118  U.  S.  290.  630,  6  Sup.  Ct 
1004,  and  7  Sup.  Ct.  24.  In  like  manner, 
when  the  corporation  is  formed  under  gen- 
eral laws,  by  the  recording  or  filing  in  a  pub- 
lic office  of  the  required  articles  of  associa- 
tion and  certificate,  any  person  dealing  with 
the  association  is  bound  to  take  notice  of 
the  documents  recorded  or  filed,  upon  which, 
as  authorized  and  controlled  by  the  general 
laws,  depend  the  existence  of  the  corpora- 
tion, the  extent  of  its  corporate  powers,  and 
Its  capacity  to  act  as  a  corporation.  Oregon 
Ry.  &  Nav.  Co.  v.  Oregonian  Ry.  Co.,  130  U. 
S.  1,  25,  9  Sup.  Ct  409;  Central  Transp.  Co. 
T,  Pullman*s  Palace  Car  Co.,  above  cited. 

It  is  settled,  by  a  long  series  of  decisions  of 
this  court,  that  a  lease  of  a 'railroad  by  one 
railroad  corporation  to  another,  which  Is  be- 
yond the  corporate  powers  of  either,  is  un- 
law^ful  and  void,  and  cannot  be  made  good 
by  ratification  or  estoppel,  so  as  to  sustain 
an  action  upon  the  lease;  that  this  la  so,  not 
only  when  the  lease  is  ultra  vires  of  the 
lessor  corporation,  and  therefore  open  to  the 
objection  of  disabling  it  from  performing 
those  duties  to  the  public,  its  performance 
of  which  was  the  consideration  upon  which 
it  received  its  charter  from  the  state,  but 
^  even  if  the  lease  is  ultra  vires  of  the  lessee 
3e  corporation  only,  and  therefore  not  open  to 
•  that  particular  •objection.  Thomas  v.  Bail- 
road  Co.;  Pennsylvania  B.  Co.  v.  St  Louis, 
A.  &  T.  H.  R.  Co.;  Oregon  Ry.  &  Nav.  Co.  v. 
Oregonian  Ry.  Co.;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,— above  cited;  St 
I^uis,  V.  &  T.  H.  R.  Co.  V.  Terre  Haute  & 
I.  R.  Co.,  145  U.  8.  393,  404,  12  Sup.  Ct 
053. 

The  case  at  bar  is  no  less  clear  than  those 
just  referred  to.  Congress,  indeed,  in  estab- 
lishing the  system  of  national  banks,  instead 
of  undertaking  to  grant  special  charters  of 
incorporation  upon  its  own  judgment  of  th^ 
expediency  of  doing  so  in  each  case,  has  al- 
lowed corporations  to  be  organized  by  vol- 
untary acts  of  the  associates,  under  the  gen- 
eral conditions  defined  in  the  statute.  But 
the  capacity  of  these  voluntary  associations 
to  make  contracts  and  to  transact  business 
has  not  been  left  to  depend  upon  their  own 
will,  however  formally  expressed,  without 
any  public  authority  having  ever  passed  up- 
on their  responsibility  and  fitness.  On  the 
contrary,  congress  has  intrusted  to  the  comp- 
troller of  the  currency  the  power  and  the 
duty  of  making  a  careful  examination  into 
the  condition  of  the  association,  including 
the  amount  of  its  capital  stock  actually  paid 
in,  and  its  compliance  with  the  requirements 
of  the  statute  in  other  respects,  and,  if  the 
result  of  his  examination  is  satisfactory,  of 


granting  to  the  association  an  official  oo^ 
tificate  that  it  is  authorized  to  commence  the 
business  of  banking;  and  has  forbidden  the 
corporation  to  transact  any  bnahiess  what- 
ever, except  80  far  as  required  to  perfect  its 
organization,  until  it  has  received  the  cer- 
tificate of  the  comptroller. 

The  result  of  the  comptroller's  examina- 
tion, and  his  certificate  of  that  result,  and 
of  the  authority  thereupon  granted  the  cor- 
poration to  commence  the  business  of  bank- 
ing, of  course  appear  on  the  records  of  hia 
office,  as  do  the  articles  of  association  and 
the  organization  certificate  previously  tnuuh 
mitted  to  him.  Every  one  dealing  with  the 
corporation  is  bound  to  take  notice  of  the 
facts  thus  appearing  on  a  public  record,  up- 
on which,  by  the  very  terms  of  the  national 
bank  act  depend  the  right  of  the  association 
to  exist  as  a  corporation,  and  its  capacity  to 
transact  business.  ^ 

The  comptroller's  examination  and  certificate  lo 
are  required,*not  only  for  the  security  of  those  • 
dealing  with  the  bank,  but  also  for  the  protec- 
tion of  the  stockholders;  for,  without  them, 
stockholders  who  had  paid  in  the  amount  of 
th^  subscriptions  might  find  themselves  held 
liable  for  debts  contracted  by  the  corporation, 
without  Its  having  obtained  the  payments  due 
from  other  stockholdos,  and  otherwise  com- 
plied with  the  requirements  of  the  act 

One  important  object  of  congress,  in  requtaring 
the  fitness  of  each  corporation  for  carryhog  on 
business,  with  safety  to  its  stockholders  and  to 
all  persons  dealing  with  it  to  be  ascertahied 
and  certified  by  a  public  officer  before  the 
corporation  should  have  power  to  transact  any 
business  whatever,  except  to  complete  its  or- 
ganization as  a  corporation,  doubtless  was  to 
create  and  maintain  public  confidence  in  the 
new  system  of  national  banks  established  by 
congress  to  take  the  place  of  the  local  banks 
to  which  the  people  had  been  accustomed. 

The  cases  on  which  the  plalntilT  principally 
relied  are  distinguishable  in  essential  elements 
from  the  case  at  bar.  Whitney  v.  Wyman, 
101  U.  S.  392,  Harrod  v.  Hamer,  82  Wis.  102, 
and  Hammond  v.  Straus,  53  Md.  1,  depended 
on  provisions  of  local  statutes,  differing  from 
those  of  the  national  bank  act;  and  in  Whit- 
ney V.  Wyman  the  coriwration,  after  being  au- 
thorized to  conunence  business,  had  ratified 
the  previous  contract  Chubb  v.  Upton,  95 
U.  S.  665,  was  to  the  familiar  point  that  one 
who  has  contracted  with  a  de  facto  corpora- 
tion  cannot  set  up  irregularity  in  its  organiza- 
tion in  defense  of  a  suit  upon  the  contract 
Smith  V.  Sheeley,  12  Wall  358,  merdy  held 
that  when  land  had  been  conveyed  for  full 
value  to  a  de  facto  corporation,  the  grantor  and 
those  claiming  under  him  could  not  afterwards 
deny  its  capacity  to  take  the  title.  Bank  v. 
Matthews,  98  U.  S.  621,  and  Bank  v.  Whit- 
ney, 103  U.  S.  99,  depended  upon  section  5137 
of  the  Revised  Statutes,  specifyhig  the  pur- 
poses for  which  a  national  bank  might  pur- 
chase, hold,  and  convey  real  estate^  which,  i^ip 
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construed  by  the  court,  did  not  make  Toid 
mortgages  taken  for  other  purposes  by  a  bank- 
ing association  authorized  to  transact  business. 
See,  also,  Frltts  t.  Palmer,  132  U.  8.  282,  2^3, 

ee  10  Sup.  Ct  03,  and  cases  dted;  Thompson  t. 

g  Bank,  146  U.  S.  240,  261,  13  Sup.  Ct.  66. 

•  *The  present  case  is  not  one  of  uregularity  of 
organization,  or  of  abuse  of  a  legal  power,  but 
of  an  attempt  to  exercise  a  power  expressly 
prohibited  by  statute 

The  lease  sued  on  having  been  executed  by 
the  defendant,  contrary  to  the  express  prohibi- 
tion of  the  statute,  which  peremptorily  forbade 
the  corporation  to  transact  any  business,  unless 
to  perfect  its  organization,  and  thus  denied  it 
the  capacity  of  entering  into  any  contract 
whatever,  except  in  perfecting  its  organization, 
the  lease  is  void,  cannot  be  made  good  by  es- 
toppel, and  will  not  support  an  action  to  re- 
cover anything  beyond  the  value  of  what  the 
defendant  has  actually  received  and  enjoy- 
ed. Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  54^1,  11  Sup.  Ct.  478; 
Bank  v.  Townsend,  139  U.  S.  67,  11  Sup.  Ct 
496. 

The  plaintiff,  who  by  the  judgment  below 
has  recovered  rent  at  the  rate  stipulated  in  the 
lease  for  all  the  time  of  the  defendant's  occupa- 
tion, as  well  as  all  that  the  defendant  had 
agreed  to  pay  towards  the  repairs,  has  certain- 
ly no  ground  of  complaint;  and  the  defendant, 
not  having  sued  out  a  writ  of  error,  is  in  no 
position  to  object  to  the  amount  recovered. 
^    Judgment  affirmed. 

?    •  NOTE. 

Sec.  5133.  Associations  for  carrying  on  the 
business  of  banking  under  this  title  may  be 
formed  by  any  number  of  natural  persons,  not 
less  in  any  case  tlian  five.  They  shall  enter 
into  articles  of  association,  which  shall  specify 
in  penerai  terms  the  object  for  which  the  asso- 
ciation is  formed.  These  articles  shall  be  sign- 
ed by  the  persons  uniting  to  form  the  associa- 
tion, and  a  copy  of  them  shall  be  forwarded 
to  the  comptroller  of  the  currency,  to  be  filed 
and  preserved  in  his  office. 

Sec.  5134.  The  persons  nniting  to  form  such 
an  association  shall,  under  their  hands,  make 
an  organization  certificate,  which  shall  specif- 
ically state: 

First.  The  name  assumed  by  such  associa- 
tion. 

Second.  The  place  where  its  operations  of  dis- 
count and  deposits  are  to  be  carried  on. 

Third.  The  amount  of  capital  stock  and  the 
number  of  shares  into  which  the  same  is  to  be 
divided. 

Fourth.  The  names  and  places  of  residence 
of  the  shareholders,  and  the  number  of  shares 
held  by  each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made 
to  enable  such  persons  to  avail  themselves  of 
the  advnntasres  of  this  title. 

Sec.  5135.  The  organization  certificate  shall 
be  acknowledged  before  a  judpe  of  some  court 
of  record,  or  notary  public,  and  shall  bo,  to- 
gether with  tlie  acknowlodj?ment  thereof,  au- 
thenticated by  the  seal  of  such  court  or  notary, 
tmnsraitted  to  the  comptroller  of  the  currency, 
who  shall  rpcord  and  carefully  preserve  the 
same  in  his  otfice. 

Sec.  Dl.'U).  Upon  duly  making  and  filing  arti- 
cles of  association  and  an  orjjanization  certifi- 
e 'jate,  the  association  shall  become,  as  from  the 
2  date  of  the  execution  of  its  organization  certifi- 

•  eate,  a  body  corporate,  and  as  such,*aDd  in  the 


name   designated   in   the  organization   eertift- 
cate,  it  shall  have  power: 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  the  period  of 
twenty  years  from  its  organization,  unless 
sooner  dissolved  or  Its  franchise  Iwcomea  for^ 
feited. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued*  complain  and 
defend,  in  any  court  of  law  and  equity,  as  fully 
as  natural  persons. 

Fifth.  To  elect  or  appoint  directors,  and  by 
its  board  of  directors  to  appoint  a  president, 
vice-president,  cashier  and  other  ofllcers,  de- 
fine their  duties,  require  bonds  of  them,  and 
fix  the  penalty  thereof;  dismiss  such  officers  or 
any  of  them  at  pleasure,  and  appoint  others  to 
fill  their  places. 

Sixth.  To  prescribe,  by  Its  board  of  directors, 
by-laws  not  inconsistent  v,ith  law. 

Seventh.  To  exercise,  by  its  board  of  directors 
or  duly  authorized  officers  or  agents,  subject  to 
law,  all  such  incidental  powers  as  shall  be  nec- 
essary to  carry  on  their  business  of  banking, 
by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debts;  by  receiving  deposits;  by  buy- 
ing and  selling  exchange,  com  and  bullion;  by 
Ioanin|r  money  on  personal  security;  and  by 
obtaining,  issuing  and  circulating  notes,  accord- 
in};  to  the  provisions  of  this  title. 

But  no  such  association  shall  transact  any 
business,  except  such  as  is  incidental  and  neces- 
sarily preliminary  to  its  organization,  until  it 
has  been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of  banking. 

Sec.  5168.  Whenever  a  certificate  is  transmit- 
ted to  the  comptroller  of  the  currency  as  pro- 
vided in  this  title,  and  the  association  transmit- 
ting the  same  notifies  the  comptroller  that  at 
least  fifty  per  centum  of  its  capital  stock  has  ^ 
been  duly  paid  in,  and  that  such  association  i* 
has  complied  with*  all  the  provisions  of  this  "* 
title  required  to  be  complied  with  before  an  as- 
sociation shall  be  authorized  to  commence  th^ 
business  of  banking,  the  comptroller  shall  ex- 
amine into  the  condition  of  such  association, 
ascertain  especially  the  amount  of  money  paia 
in  on  account  of  its  capital,  the  name  and  place 
of  residence  of  each  of  its  directors,  and  the 
amount  of  capital  stock  of  which  each  is  the 
owner  in  good  faith,  and  generally  whether 
such  association  has  complied  with  all  the  pro- 
visions of  this  title  required  to  entitle  it  to  en- 
gage in  the  business  of  banking;  and  shall 
cause  to  be  made  and  attested  by  the  oaths  of 
a  majority  of  the  directors,  and  by  the  president 
or  cashier  of  the  association,  a  statement  of 
all  the  facts  necessary  to  enable  the  comptrol- 
ler to  determine  whether  the  association  is  law- 
fully entitled  to  commence  the  business  of 
banking. 

Sec.  5169.  If,  upon  a  careful  examination  of 
the  facts  so  reported,  and  of  any  other  facts 
which  may  come  to  the  knowledge  of  the  comp- 


troller, whether  by  means  of  a  special  com- 
mission appointed  by  him  for  the  purpose  of  in- 
quiring into  the  condition  of  sucn  association. 


or  otherwise,  it  appears  that  such  association  is 
lawfully  entitled  to  commence  the  business  of 
banking,  the  comptroller  .shall  give  to  such  as- 
sociation a  certificate,  under  his  hand  and  oflS- 
cial  seal,  that  such  association  has  complied 
with  all  the  provisions  reoaired  to  be  complied 
with  before  commencing  the  business  of  bank- 
ing, and  that  such  association  is  authorised  to 
commence  such  business. 

Sec.  5170.  The  association  shall  cause  the  eer- 
tificnte  issued  under  the  oreceding  section  to  be 
published.  In  some  newspaper  printed  in  the 
city  or  county  where  the  association  is  located, 
for  at  least  sixty  days  next  after  the  issuing 
thereof. 

Sec.  5190.  The  usual  business  of  each  nation- 
al banking  association  shall  be  transacted  at 
an  office  or  banking  house  located  in  Uic  |^oe 
specified  in  Its  organization  certificate. 
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Off  17.  8.  684) 

POUETH  STREET  NAT.  BANK  ▼• 
YARDLEY. 

(March  1,  18d7.) 

No.  147. 

Banks  ahv  Banking— Equitablb  Assionmbnt— 

CBBCK8  AND  DKAPTS — SPECIAL  AORBBMENT. 

1.  While  the  mere  giTing  of  a  bank  check  or 
draft  in  tiiie  ordinary  course  of  business  does 
not  operate  as  an  equitable  assignment  of  the 
fund,  it  is  yet  competent  for  the  parties  to  cre- 
ate such  an  assignment  by  a  clear  agreement 
or  understanding,  oral  or  otherwise,  in  addition 
to  the  check,  that  such  shall  be  the  effect  of 
the  transaction. 

2.  The  president  of  a  Philadelphia  bank  ask- 
ed another  bank  In  the  same  city  to  give  hia 
bank  $25,000  in  clearing-house  certificates, 
stating  that  it  owed  a  large  balance  at  the 
clearing  house,  which  it  could  not  meet,  be- 
cause Its  funds  were  in  New  York.  He  also 
exhibited  a  memorandum  showing  that  his  bank 
had  a  reserre  fund  of  about  $27,000  in  a  cer- 
tain New  York  bank,  and  proposed  to  give  a 
draft  thereon  for  the  amount  of  the  certificates. 
In  reliance  upon  these  representations  and  the 
memorandum,  the  certificates  were  delivered, 
and  the  draft  accepted.  fi«kf,  that  this  was  an 
equitable  assignment  of  the  fund,  which  would 
enable  the  drawee  to  claim  it  as  against  the  re- 
ceiver of  the  drawer,  which  failed  on  the  fol- 
lowing day;  and  that  the  assignment  operated 
both  upon  cash  actually  owing  by  the  New 
York  bank  at  the  time  and  upon  money  or 
drafts  of  the  drawer  in  course  of  transmissioD 
or  collection  by  It     65  Fed  850,  reversed. 

On  a  Certificate  from  the  United  States 
g  Circuit  Court  of  Appeals  for  the  Third  Clr- 
fcuit. 

c  *By  a  bill  filed  In  the  circuit  court  of  the 
S  United  States  for  the  Eastern  district  of 
*  Pennsylvania  appellant  sought  to  •subject 
moneys  in  the  hands  of  the  receiver  of  the 
Keystone  National  Bank  to  the  satisfaction 
of  an  alleged  equitable  charge  or  lien  there- 
on. From  a  decree  dismissing  the  bill  an 
appeal  was  taken  to  the  circuit  court  of  ap- 
peals for  the  Third  circuit.  The  latter  court 
thereafter  certified  to  this  court  two  ques- 
tions of  law  arising  upon  the  facts  stated, 
which  facts  are  set  out  in  the  margin  here- 
of.i 

lOn  the  19th  day  of  March,  1801,  the  said 
Fourth  Street  National  Bank  advanced  twenty- 
five  thousand  dollars  ($25,000)  in  clearing-house 
gold  certificates  to  the  said  Keystone  National 
Bank,  to  enable  it  to  meet  its  debtor  balance  in 
the  Philadelphia  clearing-house  under  these  cii> 
cumstances:  On  said  date  Gideon  W.  Marsh, 
the  president  of  the  Keystone  National  Bank, 
acting  on  its  behalf  and  by  its  authority,  came 
to  the  banking  room  of  the  said  Fourth  Street 
National  Bank,  in  the  city  of  Philadelphia,  and 
there  represented  to  the  officials  of  that  bank 
that  the  Keystone  National  Bank  owed  a  bal- 
ance at  the  clearing  house,  which  it  could  not 
meet,  because  its  funds  were  in  the  city  of  New 
York,  and  exhibited  to  them  a  memorandum 
showing  a  balance  to  the  credit  of  the  Keystone 
National  Bank  in  the  Tradesmen's  National  Bank 
of  the  city  of  New  York  of  about  twenty-seven 
thousand  dollars  ($27,000),  stating  that  his  bank 
wished  to  draw  against  it,  and  pet  clearing-house 
certificates;  and  he  asked  the  Fourth  Street  Na- 
tional Bank  to  accept  the  draft  of  the  Keystone 
National  Bank  for  twenty-five  thousand  dollars 
($25,0110)  agiiinst  this  "reserve  account  in  the  New 
York  bank,"— that  is  to  say,  against  the  said 


*  The  following  are  the  questions  propound-  ? 
ed: 

"First  Do  the  above-stated  facts  show  an 
equitable  assignment  by  the  Keystone  Na- 
tional Bank  to  the  Fourth  Street  National 
Bank  of  twenty-five  thousand  dollars  of  the 
fund,  consisting  of  cash  and  collection  items 
or  drafts  as  aforesaid,  belonging  to  the  Key- 
stone National  Bank  in  the  hands  of  the 
Tradesmen's  National  Bank? 

"Second.  If  the  stated  facts  do  not  show 
such    equitable    assignment    of    the    whole 

fund  in  the  Tradesmen's  National  Bank,— and 
give  his  bank  clearing-house  gold  certificates 
therefor.  Relying  upon  these  representations  of 
Marsh,  and  on  uie  faith  of  his  statement,  sup- 
ported by  the  said  memorandum,  that  the  Key- 
stone National  Bank  had  in  the  Tradesmen  s 
National  Bank  the  specified  fund  against  which 
it  proposed  to  draw,  the  Fourth  Street  National 
Bank  gave  Marsh,  for  the  use  of  the  Keystone 
National  Bank,  clearing-house  gold  certificates  to 
the  amount  of  twenty-nve  thousand  dollars  ($25,- 
000),  and  took  its  draft,  of  which  the  following 
is  a  copy: 

"Keystone  National  Bank.  No.  5.066. 
*ThiUdelphia,  March  19,  1891. 

"Pay  to  the  order  of  R.  H.  Rushton,  cashier, 
($25,()00)  twenty-five  thousand  dollars. 

"John  Hayes,  Cashier. 

"To  the  Tradesmen's  National  Bank,  New 
York." 

R.  H.  Rushton  was  the  cashier  of  the  Fourth 
Street  National  Bank. 

The  books  of  the  Keystone  National  Bank 
show  that  on  the  19th  day  of  March,  1891,  it 
had  to  its  credit  in  the  Tradesmen's  National 
Bank  of  the  dty  of  New  York  the  sum  of  twen- 
ty-six thousand  nine  hundred  and  seven  and 
s 2/100  doUars  ($26,907.32),  and  on  the  same  day 
an  entry  was  niade  therein  charging  against  that 
credit  the  said  draft  for  twenty-five  thousand 
doUars  ($25,000)  it  had  given  to  the  Fourth 
Street  National  Bank. 

The  draft  for  twenty-five  thousand  dollars 
($25,000)  was  duly  forwarded  to  New  York  for 
collection,  and  was  presented  for  payment  to  the 
Tradesmen's  National  Bank  on  the  morning  of 
March  20,  1891.  Payment  thereof  was  refused, 
upon  the  ground  that  the  drawee  had  not  in  hand 
funds  of  the  drawer  sufficient  to  pay  the  same. 
In  fact,  the  Tradesmen's  National  Bank  had  in 
cash  and  in  collection  items  (drafts)  for  the  Key- 
stone National  Bank  the  sum  of  twenty-six  thou- 
sand nine  hundred  and  seven  and  s'/ioo  dollars 
($26,907.32),  of  which  eighteen  thousand  and  fif- 
ty-six and  «i/ioo  dollars  (18.056.21)  were  remit- 
ted by  the  latter-named  bank  to  the  former  on 
March  19,  1891,  and  the  rest  previously.  The 
Tradesmen's  National  Bank  then  had  in  hand  in 
cash  to  the  credit  of  the  Keystone  National  Bank 
the  sum  of  nineteen  thousand  seven  hundred  and 
twenty-five  and  ^Vioo  dollars  ($19,725.62).  and 
had,  in  addition,  the  said  collection  items  to  make 
up  the  full  sum  of  twenty-six  thousand  nine  hun- 
dred and  seven  and  ss/ioo  dollars  ($26,907.32). 
Afterwards  this  money  was  paid,  and  the  said 
collection  items  or  drafts  were  turned  over,  to 
Robert  M.  Yardley,  the  receiver  of  the  Keystone 
National  Bank,  and  out  of  the  collection  items 
he  realized  sixty-one  hundred  dollars  ($6,100), 
and  he  thus  had  in  his  hands  from  this  source 
when  the  bill  in  this  case  was  filed  the  sum  of 
twenty-five  thousand  eight  hundred  and  twenty- 
five  and  «2/ioo  dollars  fS2n.825.62)  \n  cash. 

On  the  20th  day  of  March,  1891  (some  time 
during  the  mominjr).  by  the  order  of  the  comp- 
troller of  the  currency  of  the  United  States,  the 
Keystone  National  Bank  was  closed,  and  there- 
after Robert  M.  Yardley  was  appointed  receit4^ 
thereof.  J 
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twenty-five  thousand  dollars,  do  they  show 
such  equitable  assignment  of  the  cash  so  in 
the  hands  of  the  Tradesmen's  National  Bank, 
namely,  the  sum  of  nineteen  thousand  seven 
hundred  and  twenty-five  and  9*/ioo  dollars?" 

Samuel  Dickson  and  R.  C.  Dale,  for  appel- 
lant    Silas  W.  Pettit,  for  appellee. 

K 

•  •  Mr.  Justice  WHITE,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

As  between  a  check  holder  and  the  bank 
upon  which  such  check  is  drawn.  It  is  set- 
tled that,  unless  the  check  be  accepted  by 
the  bank,  an  action  cannot  be  maintained  by 
the  holder  against  the  bank.  Bank  v.  Mil- 
lard, 10  Wall.  152;  Bank  v.  Whitman,  94  U. 
S.  343. 

It  is  also  settled  that  a  check  drawn  in  the 
ordinary  form  does  not,  as  between  the  mak- 
er and  payee,  constitute  an  equitable  assign- 
^  ment  pro  tanto  of  an  Indebtedness  owing 
V  by  the  bank  upon  which  the  check  has  been 

•  drawn,  and  that  the*mere  giving  and  receipt 
of  the  check  does  not  entitle  the  holder  to 
priority  over  general  creditors  in  a  fund  re- 
ceived from  such  bank  by  an  assignee  under 
a  general  assignment  made  by  the  debtor 
for  the  benefit  of  his  creditors.  Florence 
Min.  Co.  V.  Brown,  124  U.  S.  385,  8  Sup.  Ct 
531;  Bank  v.  Schuler,  120  U.  S.  511,  7  Sup. 
Ct  644. 

That  the  owner  of  a  chose  in  action  or  of 
property  in  the  custody  of  another  may  as- 
sign a  part  of  such  rights,  and  that  an  as- 
signment of  this  nature,  if  made,  will  be  en- 
forced in  equity,  is  also  settled  doctrine  of 
this  court.  Trist  v.  Child,  21  Wall.  441,  447; 
Peugh  V.  Porter,  112  U.  S.  737,  742,  5  Sup. 
Ct.  361.  For  recent  cases  maintaining  this 
principle  and  referring  to  the  present  state 
of  the  law  on  the  subject  in  the  various 
states,  see  James  v.  Newton,  142  Mass.  366, 
8  N.  E.  122;  Bank  v.  McLoon.  73  Me.  498; 
and  Lanigau*s  Adm'r  v.  Bradley  &  Currier 
Co..  50  N.  J.  Eq.  201,  24  AtL  505>. 

While  an  equitable  assignment  or  lien  will 
not  arise  against  a  deposit  account  solely  by 
reason  of  a  check  drawn  against  the  same, 
yet  the  aathorities  establish  that  if,  in  the 
transaction  connected  with  the  delivery  of 
the  check,  it  was  the  understanding  and 
agreement  of  the  parties  that  an  advance 
about  to  be  made  should  be  a  charge  on  and 
be  satisfied  out  of  a  specified  fund,  a  court  of 
equity  will  lend  Its  aid  to  carry  such  agree- 
vnent  into  effect  as  against  the  drawer  of  the 
check,  mere  volunteers,  and  parties  charged 
with  notice. 

This  is  but  an  application  of  the  general 
doctrine  of  equitable  assignments  or  liens 
announced  by  this  court  in  Ketchum  v.  St. 
Louis,  101  U.  S.  300,  where  it  was  held,  cit- 
ing various  authorities  and  text  writers, 
that:  "A  party  may,  by  agreement,  create 
a  charge  or  claim  in  the  nature  of  a  lien  on 
real  as  well  as  on  personal  property  whereof 
h»  U  the  owner  or  In  possession,  which  a 


court  of  equity  win  enforce  against  him,  and 
volunteers  or  claimants  under  him  with  no* 
tice  of  the  agreement"  It  la  immaterial, 
for  the  purposes  of  this  case,  to  draw  a  line 
of  distinction  between  equitable  assignments 
and  equitable  liens  or  charges. 

In  Risley  v.  Bank,  83  N.  Y.  818,  two  counts 
of  a  complaint  were  based  upon  a  check  9 
drawn  upon  the  defendant* bank  by  a  de-? 
posltor,  in  favor  of  plaintiff,  while  the  third 
count  based  the  right  to  recover  upon  an  al- 
leged oral  assignment  of  a  part  of  an  indebt- 
edness owing  by  the  bank  to  such  depositor^ 
to  the  amount  of  the  checl^  The  check  in 
question  was  drawn  May  20, 1861,  by  a  bank 
in  South  Carolina  upon  a  bank  in  New  YotIl. 
The  trial  court  ruled  that  the  plaintiff  waa 
not  entitled  to  recover  upon  the  causes  of 
action  founded  upon  the  check  and  the  ver- 
bal promise  of  payment,  but  that  plaintilT 
was  entitled  to  recover  upon  the  third  cause- 
of  action  if  the  jury  should  find  the  facts  to- 
be  as  therein  averred.  A  judgment  upon  a. 
verdict  in  favor  of  plaintiff  was  affirmed,  It 
being  held  (page  327),  to  quote  the  language- 
of  the  court  of  appeals  In  the  subsequent 
case  of  Coates  v.  Bank,  91  N.  Y.  26,  "in 
substance,  that  when,  in  addition  to  the- 
check,  there  was  an  oral  agreement  between 
the  drawer  and  payee,  by  which  the  former, 
for  a  valuable  consideration,  agreed  to  as- 
sign so  much  of  the  indebtedness  of  the  bank 
to  him  as  was  represented  by  the  check:,  and- 
the  check  was  given  to  enable  the  payee  ta- 
collect  and  recover  the  portion  of  the  debt, 
assigned,  the  agreement  operated  as  an  as- 
signment, and  was  sufficient  to  vest  In  the- 
payee  a  title  to  that  portion  of  the  debt*' 

In  the  Coates  Case  the  Emporia  Bank  In- 
terpleaded in  an  action  brought  by  the  as- 
signee in  insolvency  of  the  Mastln  Bank 
against  Donnell,  Lawson  &  Co.,  bankers  In. 
New  York  City,  to  recover  a  balance  of  a^ 
deposit  account  kept  by  the  Mastin  Bank 
with  Donnell,  Lawson  &  Co.  The  Interven- 
er, the  Emporia  Bank,  claimed  to  be  enti- 
tled to  a  part  of  such  balance  on  the  ground 
of  an  assignment  thereof  made  to  it  by  the 
Mastin  Bank,  under  the  following  circum- 
stances:  The  Mastin  Bank  owed  the  Em- 
poria Bank,  and  was  requested  by  the  latter 
to  transfer  on  account  thereof  funds  to  the 
credit  of  the  Mastin  Bank  with  Donnell, 
Lawson  &  Co.  The  Mastin  Bank  replied  it 
would  do  so,  and  at  once  charged  the  Em- 
poria Bank,  and  credited  themselves  with 
15,000,  and  on  the  same  day,  by  letter,  in- 
formed the  Emporia  Bank  that  this  had  been 
done,  and  by  letter  also  notified  Donnell, 
Lawson  &  Co.  to  credit  the  account  of  thet^- 
Emporia  Bank  with  the  sum  named.  *  The  • 
Emporia  Bonk  also  gave  the  Mastin  Bank 
credit  for  the  amount  The  court  of  ap- 
peals said  (pages  27,  28): 

"These  circumstances  In  the  conduct  of 
both  parties  establish  an  agreement  the  ef- 
fect of  which,  as  between  the  Mastin  Bank 
and  the  Emporia  B«^,  wa^J,^^.,^^^  • 
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former  from  setting  np  that  so  much  of  the 
•credit  to  which  they  were  before  entitled 
from  Donnell,  Lawson  &  Co.  did  not  belong 
to  the  Emporia  Bank,  and  the  Emporia  Bank 
from  saying  that  so  much  of  the  debt  before 
<iue  from  the  Mastin  Bank  to  it  had  not 
been  extinguished.  Allen  t.  Culver,  3  Denio, 
2.S4r-2a2.  Written  out,  the  contract  Indi- 
•cated  by  the  bank  entries  and  the  corre- 
Bpondence  is  one  of  assignment  of  so  much 
•of  the  credit  or  funds  then  to  its  credit  with 
Donnell,  Lawson  &  Co.,  to  the  Emporia 
Bank,  and  a  discharge  of  a  debt  due  by  it 
lo  that  bank.  The  whole  was  completed  the 
moment  the  letter  of  the  Mastin  Bank  to  the 
Emporia  Bank  was  placed  in  the  post  office. 
■Graves  v.  Bank,  17  N.  Y.  205;  Brogden  v. 
RaUway  Co.,  L.  R.  2  App.  Cas.  666,  692;  Ex 
parte  Harris,  L.  R.  7  Ch.  App.  596;  Barry 
V.  Society,  59  N.  Y.  587,  594;  Bank  v.  Low, 
-81  N.  Y.  566.  *  •  •  As  between  these  par- 
ties the  credit  or  funds  had  ceased  to  be  the 
property  of  the  Mastin  Bank.  The  Emporia 
Bank  was  no  longer  creditor,  because  it  was 
ipaid.  The  credit,  or  right  to  call  upon  Don- 
nell, Lawson  &  Co.  for  the  same  amount, 
was  the  means  of  payment" 

It  was  also  held  (page  29),  upon  the  au- 
thority of  Heath  v.  Hall,  2  Rose,  271,  and 
Bum  V.  Carvalho,  4  Mylne  &  C.  690,  that,  as 
rights  of  third  parties  were  not  involved,  it 
was  immaterial  to  plaintilTs  right  to  recover 
that  the  Mastin  Bank  became  insolvent,  and 
made  a  general  assignment  for  the  benefit  of 
its  creditors,  of  which  Donnell,  Lawson  & 
Co.  were  notified  before  receipt  by  them  of 
the  notice  from  the  Mastin  Bank  to  credit 
the  Emporia  Bank.  The  court  found  (page 
SO)  that  the  entries  made  by  the  Mastin 
Bank  on  its  books  showed  an  intention  on 
the  part  of  the  Mastin  Bank  to  transfer  to 
4.  the  Emporia  Bank  a  specific  amount  of  the 
J  deposit  with  Donnell,  Lawson  ^  Co.,  and, 
•  '^ken  in  connection  with  the  letters  •be- 
tween the  parties,  and  the  order  and  letter 
of  advice  sent  to  the  New  York  firm,  were 
equivalent  to  an  actual  transfer  of  credit,  or 
of  account,  and  therefore  to  an  assignment, 
at  least  in  equity,  of  the  fund  in  the  hands 
of  Donnell,  Lawson  &  Co.'* 

In  Cleaner  Co.  v.  Smith,  110  N.  Y.  83,  88, 
17  N.  B.  671,  it  was  again  held,  to  quote  from 
the  syllabus  in  the  case,  that  (page  83): 
''Wtaile  the  mere  delivery  to  a  third  person 
of  a  check  or  draft  drawn  by  a  creditor  upon 
his  debtor  does  not  effect  a  legal  transfer  of 
the  debt,  where  It  appears  that  the  intent 
was  to  make  such  a  transfer,  it  Is  the  duty 
of  the  court  to  carry  out  the  intent."  The 
court.  In  that  case,  from  a  review  of  the  evi- 
dence, deduced  therefrom,  as  matter  of  law, 
an  actual  transfer  of  the  debt  owing  by  the 
parties  upon  which  a  check  or  draft  had 
been  drawn. 

In  the  still  more  recent  case  of  Bank  v. 
01ark,134  N.  Y.368,82  N.  E.  88,  the  doctrineof 
Kisley  V.  Bank,  and  Cleaner  Co.  v.  Smith,  was 
expressly  approved.     134  N.  Y.  373,  32  N.  E. 


40.  The  controversy  was  between  the  payee 
of  a  check  and  a  private  banker  upon  whom 
it  had  been  drawn,  the  defendant  denying 
having  been  at  any  time  indebted  to  the 
maker  of  the  check.  In  affirming  a  Judg- 
ment entered  upon  a  verdict  in  favor  of  de- 
fendant, the  court  of  appeals  held,  despite 
the  fact  that  a  check  had  been  given,  that 
the  trial  Judge  properly  left  it  to  the  Jury  to 
determine  under  the  particular  circumstan- 
ces whether  the  alleged  debt  had  been  as- 
signed to  the  plaintiff. 

In  First  Nat  Bank  v.  Dubuque  S.  W*  By. 
Co.,  52  Iowa,  Z7S,  3  N.  W.  395,  the  supreme 
court  of  Iowa  held  that  a  bill  of  exchange 
drawn  upon  a  general  fund,  and  not  accepted 
by  the  drawee,  does  not  operate  as  an  as- 
signment of  the  fund,  but  is  evidence  to  be 
considered  with  other  circumstances  in  de- 
termining the  intention  of  the  parties. 

In  Harrison  v.  Wright,  100  Ind.  515,  a  simi- 
lar ruling  was  made.  The  supreme  court  of 
Indiana  there  reached  the  conclusion  (page 
538)  "that  a  check  in  the  ordinary  form  i^pon 
the  drawer's  banker,  without  words  of  trana- 
fer,  and  drawn  upon  no  particular  deslgnat 
ed  fund,  does  not  of  itself  operate *a8  an  ap- 
propriation or  equitable  assignment  of  a 
fund  in  the  hands  of  the  drawee,  nor  does 
it  operate  as  an  assignment  of  a  part  of  the 
drawer's  chose  in  action  against  the  drawee.*' 

Among  the  considerations  upon  which  this 
holding  was  based  was  the  followhig  (pag*^ 
539): 

"Second.  In  the  absence  of  evidence  to  the 
contrary,  or  a  showing  of  an  intention  to  as- 
sign a  part  of  a  fund  in  the  hands  of  th*- 
drawee,  or  a  part  of  the  drawer's  chose  in  ac- 
tion against  the  drawee,  it  should  be  presumed 
that  the  payee  or  holder  of  a  check  takes  it 
upon  the  credit  of  the  drawer,  of  whom  he  may 
collect,  if  payment  be  refused  by  the  drawee," 

In  Gardner  v.  Bank,  39  Ohio  St  001,  the  con- 
troversy was  between  assignees  in  Insolvency 
and  the  owners  and  payees  of  a  check  or  draft 
made  by  the  insolvents.  The  assignees  in  in- 
solvency were  held  to  stand  in  the  shoes  of  the 
insolvent  debtors,  and  to  have  only  their  rights 
In  the  premises,  and  it  was  adjudged  that 
parol  evidence  that  the  draft  was  for  the  ex- 
act amount  owing  by  the  drawers,  in  connec- 
tion with  other  facts  appearing  from  the  evi- 
dence, sufficiently  established  the  intentiOD  to 
transfer  the  property  in  the  fimd,  and  con- 
stituted an  equitable  assignment  thereof,  good 
as  against  the  general  creditors  of  the  insol- 
vent 

In  the  subsequent  case  of  Covert  v.  Rhodes, 
48  Ohio  St  66,  27  N.  E.  94,  It  was  held  that 
where  a  check  had  been  given  for  a  part  of  a 
sum  on  deposit,  which  was  not  presented  for 
payment  until  after  the  maker  had  made  a 
general  assignment  for  the  benefit  of  creditors, 
the  holder  acquired  no  priority  over  general 
creditors  in  the  amount  to  the  depositor's  credit 
which  had  been  surrendered  to  the  assignee 
in  Insolvency.  There  were,  however,  no  spe- 
cial chrcumstances  existing  in  the  case  to  take 
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It  oat  of  the  operation  of  the  general  role  ap- 
plicable to  a  check  or  draft  given  in  the  ordi- 
nary course  of  business. 

In  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74, 
it  was  held  that  a  check  is  not  an  equitable 
assignment  of  the  drawer's  balance  at  his 
banker's,  but  that  circumstances  might  co-exist 
to  create  a  charge  upon  the  amount  owing. 
Thus,  in  answering  the  contention  that  a  letter 
^forwarded  by  the  maker  of  a  check  to  the 
§  payee  created  a  charge  on  the  debt  owing,  the 

•  master  of  •the  rolls  observed  (page  75):  "You 
can  have  no  charge  in  equity  without  an  in- 
tent to  charge.  The  letter  on  which  you 
rely  was  not  written  with  any  intent  to 
charge  the  fund.  It  was  a  mere  letter  of 
instructions  to  the  bankers."  So,  also,  in 
Shand  v.  Du  Buisson,  L.  R.  IS  Eq.  283,  it  was 
held  that  a  bill  of  exchange  drawn  for  the 
exact  amount  of  a  fund  was  not  an  equitable 
assignment  of  the  fund.  It  was  urged,  how- 
ever (pages  288  and  289),  that  the  defendant 
was  entitled  to  the  fund,  because  he  "advanced 
ironey  of  his  own  for  the  payment  of  the  debt 
of  the  debtor,  and  that  upon  a  contract  then 
entered  into  he  was  entitled  to  the  money,  and 
that  the  biU  of  exchange  is  only  evidence  of 
that  contract"  The  vice  chancellor,  after  ob- 
serving that  the  claim  thus  urged  "must  rest 
upon  evidence,"  proceeded  to  consider  the  evi- 
dence adduced,  and  held  it  to  be  insufficient. 

In  Thomson  v.  Simpson,  L.  R.  5  Ch.  659,  it 
waji  sought  to  establish  a  lien  on  funds  by 
reason  of  the  purchase  of  a  bill  of  exchange 
drawn  upon  the  holder  of  the  fund.  Lord 
Hatherley  said:  "It  is  extravagant  to  say  that 
a  man  who  has  an  agent  employed  to  pay  bills 
creates  a  charge  on  the  funds  in  the  agent's 
hands  by  the  mere  drawing  of  a  bill.  It  is 
necessary  to  make  out  a  contract  to  charge 
specific  funds  which  were  with  the  agent,  or 
which  were  on  their  road  thither;  for,  if  there 
was  only  a  personal  contract,  that  would  give 
nothing  but  a  right  of  action."  In  the  same 
case.  Lord  Justice  James  observed  (page  662) 
tliat  "when  it  is  attempted  to  make  out,  in 
addition  to  the  written  contract  contained  in 
a  bill  of  exchange,  a  collateral  parol  agree- 
ment, it  is  most  important  to  have  clear  and 
satisfactory  evidence  as  to  the  exact  words 
used." 

In  the  case  of  Citizens*  Bank  of  Louisiana 
V.  First  Nat.  Bank  of  New  Orleans,  L.  R.  6  H. 
L.  352,  it  was  attempted  to  establish  a  parol 
contract  that  certain  bills  of  exchange  payable 
GO  days  after  sight  shouia  be  paid  out  of  a 
speclflc  fund.  The  house  of  lords,  however, 
held  that  the  evidence  exhibited  merely  an  or- 
dinary mercantile  transaction  for  the  pur- 
9  cliase  of  a  bill  of  exchange,  and  did  not  estab- 
g  lish  that  it  waa  intended  to  specifically  appro- 

•  priate  a  portion  •of  a  particular  fund  to  the 
payment  of  the  bills  in  question.  It  was, 
however,  clearly  recognized  that  an  oral  under- 
standing, entered  into  in  a  transaction  where 
a  bin  of  exchange  was  delivered,  might  con- 
stitute an  equitable  assignment  of  a  fund,  for, 
In  commenting  upon  the  averments  of  certain 


facts  on  the  subject  of  an  assignment.  Lord 
GhanceUor  Selbome  said  (page  359):  "That  la 
the  first  part  of  the  case,  and  of  course.  If 
proved,  it  would  have  been  a  very  clear  case 
of  contract  for  an  equitable  assignment" 

In  the  light  of  these  principles,  we  proceed 
to  consider  the  facts  certified,  in  order  to  as- 
certain whether,  in  the  transaction!  coimected 
with  the  giving  of  the  check  in  question, 
there  was  either  an  express  agreement  to  as- 
sign the  fund,  or  to  give  a  lien  or  charge  there- 
on, or  whether,  if  not  express,  such  agreement 
is  necessarily  to  be  implied  from  the  conduct  of 
the  parties,  the  nature  of  their  dealings,  and 
the  attendant  circumstances.  The  facts,  suc- 
cinctly stated,  are  that  the  Keystone  Bank, 
through  its  president,  solicited  the  Fourth 
Street  Bank  to  give  to  the  former  $25,000  of 
gold  certificates,  for  which  the  Keystone  Bank 
was  to  give  its  check  against  its  reserve  ac- 
count Ui  the  Tradesmen's  National  Bank  of 
New  York  City.  At  the  same  time  that  this 
request  was  made  the  president  of  the  Key- 
stone Bank  made  the  further  statement  that 
his  bank  owed  a  balance  at  the  clearing  house 
which  it  could  not  meet,  "because  its  funds 
were  in  the  city  of  New  York,"  and  exhibited 
a  memorandum  showing  the  amount  to  Ita 
credit  with  the  Tradesmen's  Bank  to  be  in  the 
neighborhood  of  $27,000.  In  reliance  upon 
such  representations,  and  the  statements  made 
supported  by  the  memorandum  exhibited,  the 
Fourth  Street  Bank  delivered  to  the  Keystone 
Bank  the  certificates  requested,  and  there  was 
delivered  a  check  for  $25,000  upon  the  Trades- 
men's National  Bank  of  New  York.  The  draft 
in  question  was  at  once  forwarded  to  the  dty 
of  New  York,  and  was  presented  for  payment 
at  the  Tradesmen's  Bank  on  the  following 
morning,  when  payment  was  refused.  At  the 
time  of  presentment  the  Tradesmen's  Bank 
had  to  the  credit  of  the  Keystone  Bank  $19,-  ^ 
725.62  in  cash  and  collection  items  amounting  g 
to  $7,181.70,  in  all  $26,907.32.  •Of  this  amount « 
$18,056.21  had  been  remitted  by  the  Keystone 
Bank  on  the  day  previous. 

When  we  look  at  the  situation  of  the  partlee 
and  the  character  of  the  transaction  disclosed 
by  the  facts  Just  referred  to,  no  difficulty  is 
experienced  in  ascertaining  the  intent  of  the 
parties.  Both  were  banking  institutions,— 
banks  of  deposit  They  were  located  in  the 
same  city.  They  were  not  correspondents  the 
one  with  the  other,  and  there  was  no  deposit 
account  kept  by  the  one  with  the  other.  In- 
deed, so  far  as  the  usual  course  of  commercial 
transactions  was  concerned,  the  banks  were 
strangers.  The  application,  therefore,  by  the 
Keystone  Bank  to  the  Fourth  Street  Bank 
for  accommodation  under  these  clrcumstancee 
precludes  the  conception  that  the  relation  be- 
tween the  parties  was  purely  one  of  a  usual 
and  customary  nature. 

It  cannot  be  doubted  that  a  mere  request 
for  the  loan  by  the  Keystone  Bank  from  the 
Fourth  Street  Bank  would  have  been  so  sur- 
prising that  the  contract  would  not  possibly 
have  been  made  without  a  statement  of  the 
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reftson  which  rendered  the  leqneflt  necessary. 
It  18  equally  clear  that  the  mere  statement  of 
the  situation  which  caused  the  request  to  be 
made  would.  In  Itself,  from  any  standpoint  of 
business  prudence,  have  made  it  the  duty  of 
the  Fourth  Street  Bank  to  refuse  without  full 
security.  It  follows  that  the  same  reason 
which  Imperatlyely  required  the  Keystone 
Bank  to  disclose  the  cause  for  Its  request  also 
rendered  It  absolutely  essential,  in  order  to 
obtain  the  loan,  that  it  Indicate  a  specific 
«ource  or  means  of  payment  outside  of  and  be- 
yond Its  mere  general  credit;  in  other  words, 
that  it  should  tender  ample  security  for  the  loan 
which  It  requested.  The  deduction  arises  that, 
as  it  cannot  be  reasonably  conceived  that  the 
loan  would  have  been  made  without  the  refer- 
ence to  and  assignment  of  the  particular  fund 
from  which  alone  the  hope  of  immediate  pay- 
ment was  to  be  reasonably  expected,  the  par- 
ties must  have  and  did  intend  to  create  a  par- 
ticular appropriation,  charge,  or  Hen  on  the 
property  upon  the  faith  of  which  they  both 
^  dealt  The  transaction,  therefore,  was  a  prop- 
gositlon  to  borrow  on  the  one  hand,  accompa- 
•  nled  with  the  disclosure  that  security  wasme^- 
essary  and  tendering  the  security,  and  on  the 
other  hand  an  acceptance  of  such  proposal,  and 
an  advance  made  on  the  faith  of  It.  Not  to 
conclude  that  such  was  the  agreement  and  con- 
tract contemplated  and  actually  entered  Into 
by  the  parties,  would  lead  to  the  impossible 
and  contradictory  theory  that  the  minds  of  the 
parties  could  not  and  would  not  have  met  on 
the  subject  of  the  loan  unless  a  prerequisite 
link  to  that  meeting  of  minds  existed,  and 
yet  at  the  same  time  to  hold  that  the  minds 
had  met  without  the  existence  of  that  prereq- 
uisite which  was  the  very  essence  and  neces- 
sary foundation  of  the  agreement. 

Considered  in  other  respects,  a  like  con- 
clusion follows.  The  Fourth  Street  Bank, 
as  stated,  was  under  no  obligation  to  grant 
the  request  of  the  Keystone  Bank.  It  was 
to  derive  no  pecuniary  advantage  whatever 
from  the  proposed  transaction.  It  was  not 
in  any  sense  for  the  convenience  of  the 
Fourth  Street  Bank  that  the  contract  was 
made,  and  the  bank  clearly  contemplated  an 
immediate  reimbursement,  if  It  delivered  the 
certificates  asked  for.  Had  the  transaction 
been  an  ordinary  one,— -that  of  a  time,  or 
even  demand,  loan,  made  with  a  person  In 
good  credit  in  the  line  of  his  business,— and 
not,  as  it  was,  an  extraordinary  transaction, 
we  might  well  presuppose  that  it  was  the 
expectation  of  the  Fourth  Street  Bank  that 
the  borrower  should  merely  have  on  hand 
with  the  Tradesmen's  Bank,  when  the  check 
was  presented,  a  sufficient  amount  to  pay  it 
But  the  Keystone  Bank,  in  disclosing  its 
hazardous  situation,  and  indicating  the  spe- 
cific fund  dedicated  to  the  payment  of  the 
solicited  accommodation,  did  not  represent 
that  it  expected  to  further  check  against  the 
Tradesmen's  Bank  before  the  check  which  it 
proposed  to  give  might  be  presented.  The 
statements  made  clearly  implied  to  the  con- 


trary, exhibiting,  as  they  did,  the  embar- 
rassment of  the  borrowing  bank,  arising 
from  the  need  of  available  cash  to  meet  its 
clearings,  and  proposing  a  transaction  by 
which  the  Fourth  Street  Bank  would  obtain 
from  a  bank,  but  a  few  hours  distant,  the 
prompt  and  certain  payment  of  its  advance. 

As  stated,  this  was  manifestly  not  an  or- 
dinary mercantile  transaction,  but  one  of  an  ^ 
extraordinary  character;  and  when* we  con-T 
slder  the  situation  and  conduct  of  the  par- 
ties, the  disclosures  made  at  the  time  of  the 
contract,  and  weigh  the  probabilities  of  the 
case,  it  is  impossible  to  Infer  otherwise  than 
that  It  was  Intended  that  the  particular  fund 
In  the  Tradesmen's  Bank  should  be  not  only 
the  source  from  which  payment  of  the  check 
to  be  given  should  be  made,  but  that  the 
fund  should  be  transferred  and  appropriated 
pro  tanto  for  that  purpose.  It  is,  of  course, 
true,  that  the  method  adopted  to  evidence 
the  appropriation  was  a  check  drawn  gen- 
erally upon  the  Tradesmen's  Bank,  but,  as 
already  stated,  the  authorities  are  clear  that 
when  it  l8  established  that  It  was  the  in- 
tention and  agreement  of  the  parties  to  a 
transaction  that  a  check  drawn  generally 
should  be  paid  out  of  a  particular  f  und*  such 
check,  as  between  the  parties,  will  be  treat- 
ed as  though  an  order  for  payment  out  of  a 
specific,  designated  fund. 

It  is  not  material,  as  affecting  the  rights 
of  the  Fourth  Street  Bank  in  the  fund,  that 
the  sum  with  the  Tradesmen's  Bank  was  not 
exclusively  a  cash  indebtedness,  but  in  fact 
consisted  partly  of  cash  then  owing  and  of 
money  or  drafts  in  the  course  of  transmis- 
sion to  or  collection  by  the  New  York  bank. 
The  receiver  took  no  greater  rights  in  the 
property  of  the  insolvent  bank  which  came 
into  his  possession  than  that  which  the  in- 
solvent bank  possessed.  Scott  v.  Armstrong, 
146  U.  S.  4U9.  507.  13  Sup.  Ot  148. 

As  the  Fourth  Street  Bank  contracted  and 
parted  with  its  money  on  the  faith  of  the 
representations  of  the  Keystone  Bank  that 
there  was  to  its  credit  in  the  Tradesmen's 
Bank  a  specific  sum,  and  the  fund  which 
came  into  the  hands  of  its  voluntary  as- 
signee is  the  fund  as  to  which  the  repre- 
sentations were  made,  the  Keystone  Bank 
and  its  assignee  are  in  equity  estopped  from 
asserting,  to  the  prejudice  of  the  Fourth 
Street  Bank,  that  the  character  and  condi- 
tion of  the  fund  was  otherwise  than  It  was 
represented  to  be. 

In  answer  to  the  sugge.stion,  made  in  the 
argument  at  bar,  that  possibly  the  collection 
items  may  not  have  belonged  to  the  Key- 
stone Bank,  but  may  have  been  the  property 
of  others  for  whom  the  bank  merely  held 
them  for  collection  account,  it  suffices  to  say  ^ 
there  Is  no  intimation  to  this  end  In  the  facts «» 
•stated.     It  is,  consequently,  unnecessary  to* 
determine  any  question  as  to  priority  of  pay- 
ment out  of  the  fund,  except  that  presented 
by  the  confilct  between  the  Fourth  Street 
Bank  and  the  assignee  in  Insolvency  repre- 
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aenting  the  general  creditors  of  the  Keystone 
Bank. 

The  first  question  propounded  will  there- 
fore be  answered  in  the  affirmatlye,  thus  ren- 
dering it  unnecessary  to  pass  upon  the  sec- 
ond question  certified,  and  it  Is  so  ordered. 

Mr.  Justice  GRAY.  Mr.  Justice  BREWER, 
and  Mr.  Justice  PECKHAM  dissent. 


CK  U.  8.  6M) 

In  re  KOLLOCK. 
(March  1,  1897.) 
No.  9,  OriginaL 

OoaiSTiTUTiowAL  Law— Dblboatiow  of  Lboibla- 
TiVB  Powers— Olbomaboabikb  Act. 
The  proyisions  in  the  act  of  congress  of 
Aogost  2,  1886,  defining  butter,  and  imposing  a 
tax  upon  the  manufacture,  etc,  of  oleomarga- 
rine (24  Stat  209,  c.  840),  that  the  marlLS, 
brands,  and  stamps  required  by  the  act  to  be 
placed  on  packages  of  oleomargarine,  and  the 
omission  of  which  Is  made  by  the  act  a  crim- 
inal offense,  shall  be  designated  by  the  commis- 
sioner of  internal  revenue,  InTolve  no  unconsti- 
tutional delegation  of  power  to  determine  what 
acts  shall  be  criminal,  since  the  criminal  offense 
Is  fully  and  completely  defined  by  the  act,  and 
the  desifniation  of  the  marks,  brands,  and 
stamps  is  merely  the  discharge  of  an  adminis- 
tratiye  function,  needful  to  the  operation  of  the 
machinery  of  the  law. 

Kollock  was  indicted  in  the  supreme  court 
of  the  District  of  Oolumbla  for  the  violation 
of  the  sixth  section  of  the  act  of  congress 
approved  August  2,  1886  (24  Stat  209,  c 
840),  entitled  "An  act  defining  butter,  also 
Imposing  a  tax  upon  and  regulating  the  man- 
ufacture, sale,  importation,  and  exportation 
of  oleomargarine*';  and  also  for  carrying  on 
.•  In  the  District  the  business  of  a  retail  dealer 
uln  oleomargarine  without  having  paid  the 
*  special  tax  thereon.  He  was«arraigned»  tried, 
and  convicted  on  each  indictment,  and  waa 
sentenced  to  fine  and  imprisonment  on  the 
first,  and  to  fine  on  the  second,  with  costs 
on  both,  and  to  stand  committed  further  in 
default  of  payment. 

December  14,  1896,  he  was  committed  to 
the  custody  of  the  United  States  marshal  of 
the  District  of  Columbia,  and  on  the  same 
day  filed  his  petition  in  this  court,  alleging 
that  be  was  deprived  of  his  liberty  unlaw- 
fully, in  that  tJie  biw  under  which  he  was 
convicted  is  In  violation  of  the  constitution 
and  laws  of  the  United  States,  for  the  reason 
that  "it  is  not  within  the  power  of  the  con- 
gress of  the  United  States,  under  the  consti- 
tution of  the  United  States,  to  delegate  to 
the  commissioner  of  internal  revenue  or  the 
secretary  of  the  treasury  of  the  United 
States,  or  any  other  person,  authority  or 
power  to  determine  what  acts  shall  be  crim- 
inal, and  the  said  act  of  congress  aforesaid 
does  not  sufficiently  define,  or  define  at  all, 
what  acts  done  or  omitted  to  be  done  within 
the  supposed  purview  of  the  said  act  shall 
constitute  an  offense  or  offenses  against  the 
United  States,*'  and  praying  for  a  writ  of 
habeas  corpus. 


Leave  was  given  to  file  the  petition,  and  ft^ 
rule  to  show  cause  was  entered  thereon, 
petitioner  being  admitted  to  bail,  to  which 
the  marshal  made  return  that  he  held  peftl- 
tioner  pursuant  to  the  judgment  and  aen- 
tence  of  the  supreme  court  of  the  Distrlet 
of  Columbia,  until  he  was  released  from  cus- 
tody on  giving  ball  in  compliance  with  the 
order  of  this  court 

It  appeared  that  Kollock  had  appealed  to 
the  court  of  appeals  of  the  District  of  Colum- 
bhL,  which  affirmed  the  judgments  below  (26 
Wash.  Law  Bep.  41),  In  accordance  with  the 
decision  of  that  court  In  Prather  t,  U.  &, 
24  Wash.  Law  Bep.  896. 

The  act  of  congress  in  question  ccmaista  of 
21  sections:  Sections  1  and  2  define  butter 
and  oleomargarine.  Section  8  Imposes  spe- 
cial taxes  on  manufacturers,  wholesale  deal- 
ers, and  retail  dealers  in  oleomargarine.  See- 
tion  4  prescribes  penalties  for  carrying  on 
business  as  manufacturer,  wholesale  dealer,  e^ 
and  retail  dealer  without  payment  of  *Uxes;  ^ 
and  section  6,  the  duty  of  the  manufacturer 
as  to  notice,  etc.,  keeping  books,  etc^  and 
conduct  of  business. 

Section  6  is  as  follows: 

"That  aU  oleomargarine  shall  be  packed 
by  the  manufacturer  thereof  In  firkins,  tubs, 
or  other  wooden  packages  not  before  used 
for  that  purpose,  each  containing  not  less 
than  ten  pounds,  and  marked,  stamped,  and 
branded  as  the  commissioner  of  internal 
revenue,  with  the  approval  of  the  secretary 
of  the  treasury,  shall  prescribe;  and  all 
sales  made  by  manufacturers  of  oleomar- 
garine, and  wholesale  dealers  in  oleomar- 
garine shall  be  in  original  stamped  packages. 
Retail  dealers  in  oleomargarine  must  sell  on- 
ly from  original  stamped  packages,  in  quan- 
tities not  exceeding  ten  pounds,  and  shall 
pack  the  oleomargarine  sold  by  them  in 
suitable  wooden  or  paper  packages,  which 
shall  be  marked  and  branded  as  the  commis- 
sioner of  internal  revenue,  with  the  approv- 
al of  the  secrotary  of  the  treasury,  shall  pre- 
scribe. Every  person  who  knowingly  sells 
or  offers  for  sale,  or  delivers  or  offers  U> 
deliver,  any  oleomargarine  in  any  other  form 
than  in  new  wooden  or  paper  packages  as 
above  described,  or  who  packs  in  any  pack- 
age any  oleomargarine  in  any  manner  con- 
trary to  law,  or  who  falsely  brands  any  pack- 
age or  aflixes  a  stamp  on  any  package  de- 
noting a  less  amount  of  tax  than  that  re- 
quired by  law,  shall  be  fined  for  each  offense 
not  more  than  one  thousand  dollars,  and  be 
imprisoned  not  more  than  two  years.'* 

Section  7  provides  that  every  manufacturer 
shall  affix  a  label  on  each  package  manufac- 
tured under  penalty;  section  8,  for  a  tax  on 
the  manufacture  to  be  represented  by  coupon 
stamps,  the  requirements  of  law  as  to  stamps 
relating  to  tobacco  and  snuff  being  made 
applicable;  section  9,  for  the  assessment  of 
taxes  on  oleomargarine  sold  without  using 
stamps;  section  10,  for  an  additional  tax 
on   Imported   oleomargarine;    sectlQ@Q^,^ 
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penalty  for  parchaslng  or  receiytng  for  sale 
any  oleomargarine  not  branded  or  stamped 
according  to  law;  section  12,  a  penalty  for 
purchasing  or  receiving  for  sale  any  oleo- 
e  margarine  from  any  manufacturer  who  has 
Snot  paid  the  special  tax;  section  13,  for  the 

*  destruction  of  stamps  on*stamped  packages 
when  empty;  and  section  14,  for  a  chemist 
and  microscopist  In  the  ofBce  of  the  commis- 
missioner.  etc.;  and  the  eommissioiner  is  au- 
thorised to  decide  what  substances,  etc.,  sub- 
mitted to  inspection  in  contested  cases  shall 
be  taxed  under  the  act 

Section  15  is  as  follows: 

'That  all  packages  of  oleomargarine  sub- 
ject to  tax  under  this  act,  that  shall  be  found 
without  stamps  or  marks  as  herein  provided, 
and  all  oleomargarine  Intended  for  human 
consumption  which  contains  ingredients  ad- 
judged, as  hereinbefore  provided,  to  be  de- 
leterious to  the  public  health,  shall  be  for- 
feited to  the  United  States. 

'*Any  person  who  shall  wilfully  remove  or 
deface  the  stamps,  marks,  or  brands  on 
packages  containing  oleomargarine  taxed  as 
provided  herein  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more 
than  two  thousand  dollars,  and  by  Imprison- 
ment for  not  less  than  thirty  days  nor  more 
than  six  months." 

Section  16  provides  for  the  exportation  of 
oleomargarine;  and  section  17  imposes  a 
penalty  for  fraud  by  the  manufacturer  in  re- 
lation to  the  tax. 

Section  18  Is  as  follows: 

'rrhat  if  any  manufacturer  of  oleomarga- 
rine, any  dealer  therein  or  any  importer  or 
exporter  thereof  shall  knowingly  or  wilfully 
omit,  neglect,  or  refuse  to  do,  or  cause  to  be 
done,  any  of  the  things  required  by  law  in 
the  carrying  on  or  conducting  of  his  busi- 
ness, or  shall  do  anything  by  this  act  pro- 
hibited, if  there  be  no  specific  penalty  or 
punishment  imposed  by  any  other  section  of 
this  act  for  the  neglecting,  omitting,  or  re- 
fusing to  do,  or  for  the  doing  or  causing  to 
be  done,  the  thing  required  or  prohibited,  he 
shall  pay  a  penalty  of  one  thousand  dollars; 
and  if  the  person  so  offending  be  the  manu- 
facturer of  or  a  wholesale  dealer  in  oleo- 
margarine, all  the  oleomargarine  owned  by 
him,  or  in  which  he  has  any  interest  as  own- 
er, shall  be  forfeited  to  the  United  States." 

Section  19  provides  for  the  recovery  of 
e  lines,  etc. 
S    Sections  20  and  21  read: 

*  *  "Sec.  20.  That  the  commissioner  of  inter- 
nal revenue,  with  the  approval  of  the  sec- 
retary of  the  treasury,  may  make  all  need- 
ful regulations  for  the  carrying  into  effect 
of  this  act 

**Sec.  21.  That  this  act  shall  go  into  effect 
on  the  ninetieth  day  after  its  passage;  and 
all  wooden  packages  containing  ten  or  more 
pounds  of  oleomargarine  found  on  the  prem- 
ises of  any  dealer  on  or  after  the  ninetieth 
day  succeeding  the  date  of  the  passage  of 


this  act  shall  be  deemed  to  be  taxable  under 
section  eight  of  this  act  &Bd  shall  be  taxed, 
and  shall  have  affixed  thereto  the  stamps, 
marks,  and  brands  required  by  this  act  or 
by  regulations  made  pursuant  to  this  act; 
and  for  the  purposes  of  securing  the  affixing 
of  the  stamps,  marks,  and  brands  required 
by  this  act  the  oleomargarine  shall  be  re- 
garded as  having  been  manufactured  and 
sold,  or  removed  from  the  manufactory  for 
consumption  or  use,  on  or  after  the  day  this 
act  takes  effect;  and  such  stock  on  hand  at 
the  time  of  the  taking  effect  of  this  act  may 
be  stamped,  marked,  and  branded  under  spe- 
cial regulations  of  the  commissioner  of  In- 
ternal revenue,  approved  by  the  secretary 
of  the  treasury;  and  the  commissioner  of  In- 
ternal revenue  may  authorize  the  holder  of 
such  packages  to  mark  and  brand  the  same 
and  to  affix  thereto  the  proper  tax-paid 
stamps." 

The  first  indictment  against  Kollock  set 
forth  that  pursuant  to  the  authority  confer- 
red on  the  commissioner  of  internal  revenue 
by  the  sixth  section  of  the  act  of  August  2, 
1886,  "the  said  commissioner,  with  the  ap- 
proval of  the  secretary  of  the  treasury,  did, 
on  the  12th  day  of  March,  in  the  year  of  our 
liord  one  thousand  eight  hundred  and  nine- 
ty-one, prescribe  certain  regulations,  in  sub- 
stance and  to  the  effect  among  other  things, 
that  the  wooden  or  paper  packages  in  which 
retail  dealers  in  oleomargarine  were  required 
by  said  act  of  congress  to  pack  the  oleomarga- 
rine sold  by  them,  such  retail  dealers,  should 
have  printed  or  branded  upon  them  in  the  case 
of  each  sale  the  name  and  address  of  the  retail 
dealer  making  the  same,  likewise  the  words 
'pound*  and  'oleomargarine'  in  letters  not 
less  than  one-quarter  of  an  inch  square,  and 
likewise  a  figure  or  figures  of  the  same  size^ 
indicating  (in  connection  with  said  words  g 
'pound*  and  'oleomargarine*)  the*quantlty  of  • 
oleomargarine  so  sold,  written,  printed,  or 
branded  on  such  wooden  or  paper  packages, 
and  placed  before  the  said  word  *pound*;  and 
that  the  said  words  'oleomargarine'  and 
'pound*  so  required  to  be  printed  or  branded 
on  such  packages  as  aforesaid,  in  the  case 
of  each  sale  as  aforesaid,  and  the  said  figure 
or  figures  so  indicative  of  quantity  as  afore- 
said, in  the  case  of  each  sale  as  aforesaid, 
and  so  required  to  be  written,  printed,  or 
branded  on  such  packages  as  aforesaid, 
should  be  so  placed  thereon  as  to  be  plainly 
visible  to  the  purchaser  at  the  time  of  the 
delivery  to  him,  such  purchaser,  by  such  re- 
tail dealers  of  the  oleomargarine  sold  to  such 
purchaser  by  them,  such  retail  dealers." 

And  thus  continued: 

"That  on  the  14th  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six,  and  at  the  District  afore- 
said, one  Israel  O.  Kollock,  late  of  the  Dis- 
trict aforesaid,  being  then  and  there  engaged 
in  business  as  a  retail  dealer  in  oleomarga* 
rine  at  a  store  of  him,  the  said  Israel  O-  Ko\* 
lock,  situated  on  Fourth  street  southeast  19 
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the  city  of  Washington,  in  the  said  District, 
did  then  and  there  and  at  said  store  Icnow- 
ingly  sell  and  deliver  to  a  certain  Florence 
Davis  one-half  of  one  pound  of  oleomargarine 
as  and  for  butter,  which  said  one-half  of  one 
pound  of  oleomargarine  was  not  then  and 
there  and  at  the  time  of  such  sale  and  deliv- 
ery thereof  paciced  in  a  new  wooden  or  paper 
package,  having  then  and  there  printed  or 
branded  thereon  the  name  and  address  of 
him,  the  said  Israel  G.  Kolloclc,  in  letters  one- 
quarter  of  an  Inch  square,  and  the  words 
'pound'  and  'oleomargarine'  in  letters  of  like 
size  and  a  figure  or  figures  of  like  size  writ- 
ten, printed,  or  branded  thereon,  indicative 
(in  connection  with  said  words  *pound*  and 
'oleomargarine')  of  the  quantity  of  oleomar- 
garine so  sold  and  delivered  to  her,  the  said 
Florence  Davis,  as  aforesaid,  and  which  said 
one-half  of  one  pound  of  oleomargarine  at 
the  time  it  was  so  knowingly  sold  and  deliv- 
ered to  her,  the  said  Florence  Davis,  as  afore- 
said, by  him,  the  said  Israel  G.  Kollock,  as 
aforesaid,  was  then  and  there,  and  at  the 
^time  of  the  sale  and  delivery  thereof  as 
ti  aforesaid,  packed  in  a  paper  package  upon 
f  which  there  had  not*been  printed,  branded, 
or  written  any  or  either  of  the  marks  and 
characters  aforesaid,  so  required  by  the  said 
regrulations  to  be  placed  thereon  as  afore- 
said, as  he,  the  said  Israel  G.  Kollock,  then 
and  there  well  knew,  against  the  form  of 
the  statute,"  etc. 

Henry  E.  Davis  and  J.  M.  Wilson,  for  pe- 
titioners.   SoL  Gen.  Conrad,  for  respondent 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language^  delivered 
the  opinion  of  the  court 

By  the  terms  of  the  act  manufacturers  of 
oleomarjoirlne  are  required  to  pack  it  in  wood- 
en packages,  "marked,  stamped,  and  branded 
as  the  commissioner  of  internal  revenue,  with 
the  approval  of  the  secretary  of  the  treasury, 
shall  prescribe,"  and  all  sales  by  manufactur- 
ers and  wholesale  dealers  must  be  in  "original 
stamped  packages." 

Retail  dealers  are  required  to  "pack  the  oleo- 
margai-ine  sold  by  them  in  suitable  wooden  or 
paper  packages,  which  shall  be  marked  and 
branded  as  the  commissioner  of  internal  rev- 
enue, with  the  approval  of  the  secretary  of  the 
treasury,  shall  proscribe." 

And  fine  and  imprisonment  are  denounced 
on  "every  person  who  knowingly  sells  or  of- 
fers for  sale,  or  delivers  or  offers  to  deliver, 
any  oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages  as  above  de- 
scribed, or  who  packs  in  any  package  any  oleo- 
mai-jjarino  In  any  manner  contrary  to  law,  or 
who  falsely  brands  any  package  or  affixes  a 
stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law." 

Kollock  was  convicted  as  a  retail  dealer  in 
oleomargarine  of  knowingly  selling  and  deliv- 
ering one-half  pound  of  that  commodity  which 
was  not  packed  in  a  wooden  or  paper  package 


bearing  thereon  any  or  either  ot  tHe  maits  or 
characters  provided  for  by  the  regulations  and 
set  forth  in  the  indictment  It  la  conceded 
that  the  stamps,  marks,  and  brands  were  pie- 
scribed  by  the  regulations,  and  It  is  not  denied 
that  Kollock  had  the  knowledge,  or  the  mrann 
of  knowledge,  of  such  stamps,  marks,  and 
brands.  But  it  is  argued  that  the  statnlt  li 
invalid  because  it  "does  not  define  what  act 
done  or  omitted  to  be  done  shall  oonstitote  a 
criminal  oifense,"  and  delegates  the  power  **to 
determine  what  acts  shall  be  criminal"  by  lear- 
Ing  the  stamps,  marks,  and  brands  to  be  de- 
fined by  the  commissioner. 

We  agree  that  the  courts  of  the  United 
States,  in  determining  what  constitutes  an  of- 
fense against  the  United  States,  must  resort 
to  the  statutes  of  the  United  States,  enacted 
in  pursuance  of  the  constitution.  But  here  the 
law  required  the  packages  to  be  marked  and 
branded,  prohibited  the  sale  of  packages  that 
were  not  and  prescribed  the  punishment  for 
sales  in  violation  of  Its  provisions;  while  the 
regulatkms  simply  described  the  partlcalar 
marks,  stamps,  and  brands  to  be  used.  Hie 
criminal  offense  Is  fully  and  completely  de- 
fined by  the  act  and  the  designation  by  the 
commissioner  of  the  particular  marks  and 
brands  to  be  used  was  a  mere  matter  of  de- 
tail. The  regulation  was  In  execution  of*  or 
supplementary  to,  but  not  in  conflict  with,  the 
law  itself,  and  was  specifically  authorized 
thereby  in  effectuation  ot  the  legislation  which 
created  the  offense.  We  think  the  act  not 
open  to  the  objection  urged,  and  that  It  Is  dis- 
posed of  by  previous  decisions.  U.  S.  v.  Bai- 
ley, 9  Pet.  238;  U.  S.  v.  Eaton,  144  U.  S.  ©77, 
12  Sup.  Ct  7&i;  Caha  v.  U.  S.,  152  U.  &  211, 
14  Sup.  Ct.  513. 

In  the  last  case,  Caha  had  been  convicted  of 
perjury,  under  section  5302  of  the  Revised 
Statutes,  in  a  contest  in  a  local  land  ofilce  in 
respect  of  the  validity  of  a  homestead  entry, 
the  oath  having  been  administered  by  one  of 
the  land  ofiScers  before  whom  the  contest  had 
been  carried  on.  It  was  contended  that  the 
indictment  alleged  no  offense,  because  the 
statute  made  no  provision  for  such  a  contest 
before  those  officers,  and  therefore  it  could  not 
be  said  that  the  oath  was  taken  In  a  "case  In 
which  a  law  of  the  United  States  authorised 
an  oath  to  be  administered." 

But  it  was  held  by  this  couri— In  view  of  e^ 
the  general  grant *of  authority  to  the  land  de-  • 
partment  to  prescribe  appropriate  regulations 
for  the  disposition  of  the  public  lands,  the 
rules  and  regulations  prescribed  by  that  depart- 
ment for  contests  in  all  cases  of  such  disposi- 
tion, including  homestead  entries,  and  the  fre- 
quent recognition  by  acts  of  cengress  of  con- 
trasts in  respect  to  that  class  of  entries— that 
tlie  local  land  officers,  In  hearing  and  deciding 
upon  a  contest  as  to  a  homestead  entry,  con- 
stituted a  competent  tribunal,  and  the  contest 
so  pending  before  them  was  a  case  In  which 
the  laws  of  the  United  States  authorized  an 
ojith  to  be  administered. 

As  bearing  on  the  case  in  hand«  we  cannot 
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do  better  than  to  quote  at  length  from  Mr. 
Justice  Brewer,  delivering  the  opinion,  as  fol- 
lows: 

•*Thl8  Is  not  a  case  in  which  the  violation  of 
a  mere  regulation  of  a  department  is  adjudged 
a  crime.  U.  S.  v.  Bailey,  9  Pet  238,  is  in 
point.  There  was  an  act  of  congress  making 
false  testimony  in  support  of  a  claim  against 
the  United  States  perjury,  and  the  defendant 
in  that  case  was  Indicted  for  mailing  a  false 
affidavit  before  a  Justice  of  the  peace  of  the 
commonwealth  of  Kentuclcy  in  support  of  a 
claim  against  the  United  States.  It  was  con- 
tended that  the  Justice  of  the  peace,  an  officer 
of  the  state,  had  no  authority,  under  the  acts 
of  congress,  to  administer  oaths,  and  that, 
therefore,  perjury  could  not  be  laid  in  respect 
to  a  false  affidavit  before  such  officer.  It  ap- 
peared, however,  that  the  secretary  of  the 
treasury  had  established,  as  a  regulation  for 
the  government  of  his  department  and  its  offi- 
cers in  their  action  upon  claims,  that  affida- 
vits taken  before  any  Justice  of  the  peace  of 
any  of  the  states  should  be  received  and  consid- 
ered In  support  of  such  claims.  And  upon  this 
the  conviction  of  perjury  was  sustained,  Mr. 
Justice  McLean  alone  dissenting.  It  was  held 
that  the  secretary  had  power  to  establish  the 
regulation,  and  that  the  effect  of  it  was  to 
make  the  false  affidavit  before  the  Justice  of 
the  peace  perjury,  within  the  scope  of  the 
statute,  and  this  notwithstanding  the  fact  that 
such  Justice  of  the  peace  was  not  an  officer  of 
the  United  States.  Much  stronger  is  the  case 
^  at  bar,  for  the  tribunal  was  composed  of  offi- 
g  cers  of  the  government  of  the  United  States. 
•  It  was  created*by  the  land  department  in  pur- 
suance of  express  authority  from  the  acts  of 
congress.  This  perjury  was  not  merely  a 
wrong  against  that  tribunal  or  a  violation  of 
its  rules  or  requirements;  the  tribunal  and  the 
contest  only  furnished  the  opportunity  and  the 
occasion  for  the  crime,  which  was  a  crime  de- 
fined in  and  denounced  by  the  statute. 

"Nor  is  there  anything  in  the  case  of  U. 
8.  V.  Eaton,  144  U.  S.  677,  688,  12  Sup.  Ct 
764,  conflicting  with  the  views  herein  ex- 
pressed. In  that  case  the  wrong  was  In  the 
violation  of  a  duty  Imposed  only  by  a  regula- 
tion of  the  treasury  department  There  was 
an  act  entitled  *An  act  defining  butter;  also 
imposing  a  tax  upon  and  regulating  the  man- 
ufacture, sale,  importation,  and  exportation 
of  oleomargarine,'  which  contained  several 
sections  forbidding  particular  acts,  and  im- 
posing penalties  for  violation  thereof.  And 
in  addition  there  was  a  general  provision  in 
section  18  that  *lf  a  party  shall  knowingly, 
or  wilfully,  omit,  neglect,  or  refuse  to  do,  or 
cause  to  be  done,  any  of  the  things  required 
by  law  in  the  carrying  on  or  conducting  of 
his  business,  or  shall  do  anything  by  this 
act  prohibited,  •  •  •  he  shall  pay  a  pen- 
alty,* etc.  There  was  authority  given  to  the 
commissioner  of  Internal  revenue  to  make 
all  needful  regulations  for  carrying  into  ef- 
fect the  act.  In  pursuance  of  that  author- 
ity, the  commissioner  required  the  keeping 


of  a  book  in  a  certain  form,  and  the  making 
of  a  monthly  return,— -matters  which  were  in 
no  way  referred  to  in  the  various  sections  of 
the  statute  prescribing  the  duties  resting  up- 
on the  manufacturer  or  dealer  in  oleomar- 
garine, although  subsequently  to  this  statute, 
and  subsequently  to  the  offense  complained 
of,  and  on  October  1,  1890,  congress  passed 
an  act  by  section  41  of  which  wholesale 
dealers  in  oleomargarine  were  required  to 
keep  such  books  and  render  such  returns  in 
relation  thereto  as  the  commissioner  of  in 
temal  revenue  should  require.  It  was  held 
by  this  court  that  the  regulation  prescribe! 
by  the  commissioner  of  internal  revenue,  un- 
der that  general  grant  of  authority,  was  not 
sufficient  to  subject  one  violating  it  to  pun- 
ishment under  section  18.  It  was  said  by 
Mr.  Justice  Blatchford,  speaking  for  the 
court: 

**  *It  is  necessary  that  a  sufficient  statutory  n 
authority  should  exist  for^declaring  any  act !? 
or  omission  a  criminal  offense,  and  we  do 
not  think  that  the  statutory  authority  in  the 
present  case  is  sufficient  If  congress  in- 
tended to  make  it  an  offense  for  wholesale 
dealers  in  oleomargarine  to  omit  to  keep 
books  and  render  returns  as  required  by 
regulations  to  be  made  by  the  commissioner 
of  internal  revenue,  it  would  have  done  so 
distinctly.  In  connection  with  an  enactment 
such  as  that  above  recited,  made  in  section 
41  of  the  act  of  October  1,  1890. 

*'  'Regulations  prescribed  by  the  president 
and  by  the  heads  of  departments,  under  au- 
thority granted  by  congress,  may  be  regu- 
lations prescribed  by  law,  so  as  lawfully  to 
support  acts  done  under  them  and  in  accord- 
ance with  them,  and  may  thus  have,  in  a 
proper  sense,  the  force  of  law;  but  it  does 
not  follow  that  a  thing  required  by  them 
is  a  thing  so  required  by  law  as  to  make  a 
neglect  to  do  the  thing  a  criminal  offense 
in  a  citizen^  where  a  statute  does  not  dis- 
tinctly make  the  neglect  In  question  a  crim- 
inal offense.* 

"This,  it  will  be  observed.  Is  very  different 
from  the  case  at  bar,  where  no  violation  is 
charged  of  any  regulation  made  by  the  de- 
partment All  that  can  be  said  is  that  a 
place  and  an  occasion  and  an  opportunity 
were  provided  by  the  regulations  of  the  de- 
partment, at  which  the  defendant  committed 
the  crime  of  perjury.  In  violation  of  section 
5392.  We  have  no  doubt  that  false  swear- 
ing in  a  land  contest  before  the  local  land 
office  in  respect  to  a  homestead  entry  is  per- 
jury, within  the  scope  of  said  section.** 

The  act  before  us  is  on  Its  face  an  act  for 
levying  taxes,  and,  although  it  may  operate 
in  so  doing  to  prevent  deception  in  the  sale 
of  oleomargarine  as  and  for  butter.  Its  pri- 
mary object  must  be  assumed  to  be  the  rais- 
ing of  revenue.  And,  considered  as  a  rev- 
enue act  the  designation  of  the  stamps, 
marks,  and  brands  is  merely  in  the  dis- 
charge of  an  administrative  function,  and 
falls  within  the  numerous  instances  of  regu- 
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ladoDs  needful  to  the  operation  of  the  ma- 
chinery of  particular  laws,  authority  to  make 
which  has  always  been  recognized  aa  within 
^  the  competency  of  the  lesrislatlve  power  to 
«2  confer.     U.  S.  ▼.  Symonds,  120  U.  S.  44k  7 
•  Sup.  Ct  411;  Ex  part«*Reed,  100  U.  S.  113; 
Smith  V.  Whitney,  116  U.  S.  181,  6  Sup.  Ot 
570;   Waym&n  v.  Southard,  10  Wheat.  42. 

We  concur  with  the  court  of  appeals  that 
this  provision  does  not  differ  in  principle 
from  those  of  the  internal  revenue  laws 
which  direct  the  commissioner  of  internal 
revenue  to  prepare  suitable  stamps  to  be 
used  on  packages  of  cigars,  tobacco,  and 
spirits,  to  change  such  stamps  when  deemed 
eipedient,  and  to  devise  and  regulate  the 
means  for  affixing  them.  Rev.  St  SS  8312, 
3395,  3445,  3446,  et  seq. 

By  section  3446,  the  secretary  and  the  com- 
missioner were  empowered  to  alter  or  renew 
or  change  the  form,  style,  and  device  "of  any 
stamp,  mark  or  label  used  under  any  provi- 
sion of  the  laws  relating  to  distilled  spirits, 
tobacco,  snuff  and  cigars,  when  In  their 
Judgment  necessary  for  the  collection  of  rev- 
enue taxes  and  the  prevention  or  detection 
of  frauds  thereon;  and  may  make  and  pub- 
lish such  regulations  for  the  use  of  such 
mark,  stamp,  or  label  as  they  find  requisite"; 
and  by  the  act  of  March  1, 1879  (20  Stat  327, 
c.  125,  S  18),  the  section  was  amended  so 
as  to  provide  that  the  commissioner,  with 
the  approval  of  the  secretary,  might  "estab- 
lish and,  from  time  to  time,  alter  or  change 
the  form,  style,  character,  material,  and  de- 
vice of  any  stamp,  mark,  or  label  used  un- 
der any  provision  of  the  laws  relating  to  in- 
ternal revenue.*'  The  oleomargarine  legisla- 
tion does  not  differ  in  character  from  this, 
4uid  the  object  is  the  same  in  both,  namely, 
to  secure  revenue  by  internal  taxation,  and 
to  prevent  fraud  In  the  collection  of  such 
revenue.  Protection  to  purchasers  in  respect 
of  getting  the  real,  and  not  a  spurious,  arti- 
cle, cannot  be  held  to  be  the  primary  object 
in  either  instance;  and  the  identlflcatlon  of 
dealer,  substance,  quantity,  etc.,  by  marking 
and  branding,  must  be  regarded  as  means  to 
effectuate  the  objects  of  the  act  In  respect 
of  revenue. 

And  we  are  of  opinion  that  leaving  the 
matter  of  designating  the  marks,  brands, 
and  stamps  to  the  commissioner,  with  the 
■approval  of  the  secretary,  Involved  no  un- 
constitutional delegation  of  power. 
Writ  denied. 
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No.  33. 

•Covrts-Mahttal  —  Power  of  pRERinB!?T  to  Ap- 
point—Rank OP  Members— Valiimtt  of  Sex- 
TB  NOB— Collateral  Attack— lis  view. 

1.  The  power  of  the  president  to  appoint  a 
general  court-martial  does  not  depend  only  on 
the  seventy-second  article  of  war  (Rev.  St.  8 
1342),  and  is  not  restricted  to  the  single  case 


therein  mentioned,  bot  Is  necessarfly  vested  fai 
him  by  virtue  of  his  office  as  commander  fai 
chief. 

2.  The  president  docs  not  become  the  accuser 
or  prosecutor  of  a  defendant  before  a  coor^ 
martial  because,  in  consequence  of  an  accusap 
tion  made  by  a  private  person  to  the  secretair 
of  war,  he  has  convened  a  eoort  of  Inquiry,  and; 
upon  its  report,  the  necessary  routine  steps  hav« 
been  taken  by  the  war  department  to  bring 
the  defendant  to  trial. 

3.  The  question  whether  the  appointment  up- 
on a  general  court-martial  of  officers  inferior  la 
rank  to  the  defendant  to  be  tried  can  be  avoid- 
ed, as  required  by  the  seventy-ninth  article  of 
war.  Is  committed  to  the  disaretion  of  the  ap- 
pointing officer,  who  must  be  presumed  to  hav* 
acted  in  pursuance  of  law;  and  the  wotrnkem 
of  a  court-martial  cannot  be  collaterally  at- 
tacked by  going  into  an  Inquiry  whether  the 
trial  by  officers  inferior  in  rank  to  the  aeeaaed 
was  or  was  not  avoidable. 

4.  The  decision  of  a  court-martial  In  detei^ 
mining  the  validity  of  a  challenge  to  one  of 
its  members  cannot  be  reviewed  in  a  collateral 
action. 

5.  The  proceedings  and  sentence  of  a  eoor^ 
martial,  having  jurisdiction  of  the  person  ae- 
cuRed,  and  of  the  offense  charged,  and  acting 
within  the  scope  of  its  lawful  powers,  cannot 
be  reviewed  or  set  aside  by  the  civil  courts  for 
errors  in  the  admission  or  rejection  of  evidence 
or  other  matters  of  procedure. 

6.  The  conclusions  of  a  court-martial  in  re- 
spect to  matters  falling  within  its  province  can- 
not be  controlled  or  reviewed  by  the  civil  courts, 

7.  The  action  of  a  court-martial  In  revising, 
at  the  suggestion  of  the  leviewing  authority, 
a  sentence  imposed  by  It,  and  imposing  a  more 
severe  sentence,  being  within  the  sphere  of  its 
authority,  cannot  be  collaterally  impeached  for 
any  error  or  irregularity. 

8.  It  seems  that  section  928  of  the  army  rega* 
lations  of  1881,  having  superseded  the  provisions 
of  the  British  mutiny  act  uu  the  subject,  If  the 
same  were  ever  in  force  in  this  country,  author- 
izes the  president  to  return  the  proceedings  of 
a  court-martial,  submitted  to  him  for  review, 
either  once  or  oftener,  with  a  recommendatioa 
that  a  more  severe  sentence  be  imposed. 

Appeal  from  Court  of  Claims.  2 

•On  February  23,  1891,  David  O.  tSwmlm* 
filed  in  the  court  of  claims  a  petition  agalnss 
the  United  States,  alleging  that  he  was  on 
the  30th  day  of  June,  1884,  and  still  was, 
judge  advocate  general  of  the  army  of  the 
United  States,  with  the  rank,  pay,  and  al- 
lowance of  a  brigadier  general  therein.  He 
complained  that,  by  reason  of  the  unlawful 
crejitlon  and  action  of  a  certain  court-martial, 
he  had  been  on  February  24,  1885,  suspended 
from  ranlc  and  duty  for  12  years,  and  that 
one-half  of  his  pay  had  been  forfeited  tat 
that  period.  For  reasons  set  forth  In  the  peti- 
tion, the  claimant  asked  that  the  proceedings, 
findings,  and  sentence  of  the  said  court-martial 
should  be  declared  to  be  void,  and  that  Judfl^ 
ment  should  be  rendered  awarding  him  the 
amount  of  his  pay  and  allowances  retained 
In  pursuance  of  the  said  sentence. 

The  court  of  claims  made,  upon  the  evidence^ 
certain  findings  of  fact,  and  on  the  27th  day 
of  February,  1893,  entei*ed  a  final  judgment 
dismissing  the  claimant's  petition.  From  that 
judgment  an  appeal  was  taken  to  this  conit. 

Benj.  Butterworth  and  J.  H.  Gillpatrick,  for 
appellant    Atty.  Gen.  Harmoo 
ed  States.  Digitized  by ' 
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Mr.  Justice  SHIRAS  ddlrered  the  opinion 
y  of  the  court. 

g    The  theory  of  the  claimant's  petition  was 
•  that  the  sentence^ of  the  court-martial  was 
void,  and  hence  constituted  no  defense  to  his 
action  for  his  retained  pay. 

It  was  said  by  this  court  in  Dynes  v.  Hoover, 
20  How.  82,  that  "with  sentences  of  courts- 
martial  which  have  been  convened  regularly, 
and  have  proceeded  regularly,  and  by  which 
punishments  are  directed,  not  forbidden  by 
law,  or  which  are  according  to  the  laws  and 
customs  of  the  sea,  dvll  courts  have  nothing 
to  do,  nor  are  they  In  any  way  alterable  by 
them.  If  it  were  otherwise,  the  civil  courts 
would  virtually  administer  the  rules  and  arti- 
cles of  war,  irrespective  of  those  to  whom  that 
duty  and  obligation  have  been  confided  by  the 
laws  of  the  United  States,  from  whose  deci- 
sions no  appeal  or  Jurisdiction  of  any  kind  has 
been  given  to  the  dvil  magistrate  or  civil 
courts." 

Keyes  v.  U.  S.,  109  U.  S.  336,  3  Sup.  Ct 
202,  was,  like  the  present,  a  suit  In  the  court 
of  daims  to  recover  back  pay  alleged  to  have 
been  wrongfully  retained  by  reason  of  an  il- 
legal Judgment  of  a  court-martial,  and  the 
rule  was  laid  down  thus:  "That  the  court- 
martial,  as  a  general  court-martial,  had  cog- 
nizance of  the  charges  made,  and  had  Jurisdic- 
tion of  the  person  of  the  appellant,  is  not  dis- 
puted. This  being  so,  whatever  irregularities 
or  errors  are  alleged  to  have  occurred  in  the 
proceedings,  the  sentence  must  be  held  valid 
when  it  is  questioned  in  this  collateral  way"; 
but  •'where  there  is  no  law  authorizing  the 
court-martial,  or  where  the  statutory  condi- 
tions as  to  the 'constitution  or  Jurisdiction  of 
the  court  are  not  observed,  there  is  no  tribunal 
authorized  by  law  to  render  the  Judgment" 

In  Smith  V.  Whitney,  116  U.  S.  167,  6  Sup. 
Ot  570,  these  cases  were  cited  with  approval, 
and  numerous  other  decisions,  both  English 
and  American,  were  cited  to  the  same  effect. 
We  shall  have  occasion  to  revert  to  this  case 
at  a  subsequent  portion  of  this  opinion  when 
examining  some  of  the  objections  urged  to  the 
action  of  the  court-martial. 

With  these  general  principles  in  view,  we 
shall  now  briefly  consider  the  several  conten- 
etlons  urged  on  behalf  of  the  appellant. 
g    The  first  of  these  challenges  the  authority  of 
•  the  presldent*of  the  United  States  to  appoint 
the  general  court-martial  In   question.    The 
argument  is  based  on  the  phraseology  of  the 
seventy-second   article  of   war,   contained   In 
section  1342  of  the  Revised  Statutes,  as  fol- 
lows: 

"Any  general  officer,  commanding  the  army 
of  the  United  States,  or  separate  army,  or  a 
separate  department,  shall  be  competent  to  ap- 
point a  general  court-martial,  either  In  time  of 
peace  or  In  time  of  war.  But  when  any  such 
commander  is  the  accuser  or  prosecutor  of  any 
officer  under  his  command,  the  court  shall  be 
appointed  by  the  president,  and  Its  proceed- 
ings and  sentence  shall  be  sent  directly  to  the 
secretary  of  war.  by  whom  they  shall  be  laid 
17  S.C.-29 


before  the  president  for  hli  approval  or  or 
ders  in  the  case." 

It  is  claimed  to  be  the  legal  implication  of 
this  section  that  the  power  of  the  president  to 
appoint  a  court-martial  Is  restricted  to  the  sin- 
gle case  where  the  commander  of  an  officer 
charged  with  an  offense  is  himself  the  ac- 
cuser or  prosecutor,  and  that  as,  in  the  present 
case.  Gen.  Sheridan,  the  immediate  comman- 
der of  the  appellant,  was  not  the  accuser  or 
prosecutor,  the  right  of  the  president  to  make 
the  order  convening  the  court-martial  did  not 
arise.  In  other  words,  the  contention  Is  that  In 
the  seventy-second  artlde  of  war.  Just  quoted,  Is 
found  the  only  power  of  the  president,  as  com- 
mander in  chief  of  the  armies  of  the  United 
States,  to  appohit  a  general  court-martlaL 

This  view  of  the  president's  powers  in  this 
particular  was  asserted  in  Runkle's  Case.  19 
Ct  CL  396,  but  was  not  approved  by  the  court 
of  claims,  which  held  that,  when  authority  te 
iappolnt  courts-martial  was  expressly  gralited 
to  military  officers,  the  power  was  necessarily 
vested  in  the  commander  in  chief,  the  presi- 
dent of  the  United  States.  Chief  Justice 
Drake,  after  quoting  from  writers  on  military 
law  hi  Buppoit  of  the  statement  that  the  au- 
thority of  the  president  to  appoint  general 
courts-mardal  had.  In  fact,  been  exercised 
from  time  to  time  from  an  early  period,  said: 

"As  commander  in  chief,  the  president  is 
authorized  to  give  orders  to  his  subordinates, 
and  the  convening  of  a  court-martial  is  slm-i. 
ply  the  giving  of  an  order  to  certain  officers  g 
*to  assemble  as  a  court,  and,  when  so  assem** 
bled,  to  exercise  certain  powers  conferred 
upon  them  by  the  articles  of  war.  If  this 
power  could  not  be  exercised,  it  would  be 
impracticable,  in  the  absence  of  an  assign- 
ment of  a  general  officer  to  command  the 
army,  to  administer  military  Justice  in  a  con- 
siderable class  of  cases  of  officers  and  sol- 
diers not  under  the  command  of  any  depart- 
ment commander;  as,  for  example,  a  large 
proportion  of  the  officers  of  the  general  staff, 
and  the  whole  body  of  the  retired  officers." 

On  appeal,  the  Judgment  of  the  court  of 
claims  was  reversed  by  this  court,  on  the 
sole  ground  that  the  record  did  not  disclose 
that  the  sentence  of  the  court-martial  had 
been  approved  by  the  president,  as  pre- 
scribed in  express  terms  by  the  seventy-sec- 
ond article  of  war.  As  this  court,  in  its  opin- 
ion, did  not  think  fit  to  notice  or  discuss  the 
question  of  the  power  of  the  president  to  ap- 
point the  court-martial,  the  case  must  be 
deemed  an  authority  for  the  proposition  that 
the  court-martial  had  been  properly  convened 
by  the  order  of  the  president  as  commander 
In  chief. 

It  may  be  Interesting  to  notice,  as  part  of 
the  history  of  this  question,  that  the  senate 
of  the  United  States,  by  a  resolution  adopted 
February  7,  1885,  directed  its  committee  on 
the  Judiciary  to  report,  among  other  things, 
whether,  under  existing  law,  an  officer  may 
be  tried  before  a  court-martial  appointed  by 
the  president  In  cases  where  the  commander 
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of  the  accused  officer  to  be  tried  Is  not  the 
accuser,  and  that  the  committee,  after  an  ex- 
amination of  the  question,  expressed  its  con- 
clusions in  the  following  language: 

"Under  the  present  constitution,  when,  for 
the  first  time,  in  1806,  congress  enacted  a 
code  on  the  subject,  it  changed  the  impera- 
tive language  of  the  articles  of  war  existing 
under  the  confederation,  and  simply  provided 
that  any  general  officer  commanding  an 
army,  etc.,  may  appoint  general  courts-mar- 
tial, thus  evidently  intending  to  confer  an 
authority,  and  not  to  exclude  the  inherent 
power  residing  in  the  president  of  the  United 
States  under  the  constitution.  The  sub- 
Qc  stance  of  this  provision  has  been  in  force  ever 
i§since,  and  from  the  formation  of  the  const!- 
*  tutlon  until  the  present  time  the*committee 
is  advised  that  the  president  of  the  United 
States  has  at  all  times,  when.  In  his  opinion, 
it  was  expedient,  constituted  general  courts- 
martial. 

''In  this  state  of  the  history  of  legislation 
and  practice,  and  In  consideration  of  the  na- 
ture of  the  office  of  commander  in  chief  of 
the  armies  of  the  United  States,  the  commit- 
tee is  of  opinion  that  the  acts  of  congress 
which  have  authorized  the  constitution  of 
general  courts-martial  by  an  officer  com- 
manding an  army,  department,  etc,  are,  in- 
stead of  being  restrictive  of  the  power  of  the 
commander  in  chief,  separate  acts  of  legisla- 
tion, and  merely  provide  for  the  constitution 
of  general  couils-martlal  by  officers  subordi- 
nate to  the  commander  in  chief,  and  who, 
without  such  legislation,  would  not  possess 
that  power,  and  that  they  do  not  in  any  man- 
ner control  or  restrain  the  commander  in 
chief  of  the  army  from  exercising  the  power 
which  the  committee  think,  in  the  absence 
of  legislation  expressly  prohibitive,  resides 
In  him  from  the  very  nature  of  his  office,  and 
which,  as  has  been  stated,  has  always  been 
exercised." 

Without  dwelling  longer  on  this  question, 
we  approve  the  conclusion  reached  by  the 
court  of  claims,  that  it  is  within  the  power 
of  the  president  of  the  United  States,  as  com- 
mander In  chief,  to  validly  convene  a  general 
court-martial  even  where  the  commander  of 
the  accused  officer  to  be  tried  is  not  the  ac- 
cuser. 

The  contention  that  the  president  of  the 
United  States  was  in  the  present  case  the 
accuser  or  prosecutor  of  the  appellant,  with- 
in the  meaning  of  the  seventy-second  article 
of  war,  is,  we  thluk,  wholly  unfounded.  The 
accusation  was  made  by  one  A.  E.  Bateman, 
In  a  letter  addressed  to  the  secretary  of  war, 
dated  April  10,  1884.  Thereupon,  on  April 
22,  1884,  the  president  appointed  a  court  of 
inijuiry  to  examine  into  the  accusations 
made  In  the  letter  of  Bateman  to  the  secre- 
tary of  war.  Upon  the  report  of  the  court  of 
inquiry,  by  order  of  the  secretary  of  war,  the 
subject  was  referred  to  MaJ.  R.  N.  Scott, 
with  directions  to  prepare  cliarges  and  speci- 
fications igainst  Gen.  Swaim;   and  on  June 


80, 1884,  the  president  appointed  tte  l ^ 

court-martial  which  ^proceeded  to  hear  and* 
pass  upon  the  charges  and  speciflcationa.  It 
is  not  seen  how  these  routine  orders  which 
led  to  the  trial  of  the  appellant  can  be  con- 
strued as  making  the  president  his  accuser 
or  prosecutor. 

It  Is  next  contended  that,  even  if  the  court- 
martial  in  the  present  case  were  validly  con- 
vened by  the  order  of  the  president,  yet  that 
it  was  constituted  in  violation  of  the  seventy- 
ninth  article  of  war,  which  provides  that 
^'officers  shall  be  tried  only  by  general 
courts-martial;  and  no  officer  shall,  when  it 
can  be  avoided,  be  tried  by  officers  inferior 
to  him  in  rank." 

It  appears  that  a  majority  of  the  court-mar- 
tial as  organized  for  the  trial  was  composed 
of  colonels,  officers  inferior  in  rank  to  the 
appellant,  whose  rank  was  that  of  brigadier 
general;  and  it  is  argued  that  the  record 
does  not  afilrmatlvely  disclose  that  the  ap- 
pointment of  officers  inferior  in  rank  to  the 
accused  was  unavoidable  by  reason  of  some 
necessity  of  the  service. 

In  Martin  y.  Mott,  12  Wheat  19,  it  was 
contended  that,  where  the  articles  of  war 
provided  that  ^'general  courts-maiilal  may 
consist  of  any  number  of  c<Hnmissioned  offi- 
cers from  five  to  thhrteen  inclusively;  but 
they  shall  not  consist  of  less  than  thirteen 
where  that  number  can  be  convened  without 
manifest  injury  to  the  service,"  and  where 
the  court-martial  in  question  consisted  of  6 
officers  only,  the  court  was  not  legally  form- 
ed, because  the  government's  pleading  In  the 
case  did  not  affirmatively  show  that  IB  offi- 
cers could  not  have  been  appointed  ''without 
manifest  injury  to  the  service." 

Replying  to  this,  the  court,  through  Mr. 
Justice  Story,  said: 

''Supposing  these  claims  applicable  to  tha 
court-martial  In  question,  it  is  very  clear  that 
the  act  is  merely  directory  to  the  officer  ap- 
pointing the  court,  and  that  his  decision  as 
to  the  number  which  can  be  convened  with- 
out manifest  injury  to  the  service,  being  a 
matter  submitted  to  his  sound  discretion, 
must  be  conclusive." 

In  Mullan  v.  U.  S.,  140  U.  S.  240,  11  Sup, 
Gt  788,  the  case  was  one  where  Mullan  sued 
in  the  court  of  claims  to  recover  pay  as  com- 
mander In  the  navy  accruing  after  he  had^ 
been  dismissed  by  the  sentence  of  a  court-g 
martial,  which  sentence*  was  alleged  to  be* 
void,  because  the  court  was  Illegally  formed, 
in  that  five  of  its  seven  members  were  Junior 
In  rank  to  the  accused,  the  thirty-ninth  ar- 
ticle for  the  government  of  the  United  States 
navy  providing  that  in  no  case  where  it  can 
be  avoided  without  Injury  to  the  service 
shall  more  than  one-half,  exclusive  of  the 
president,  be  Junior  to  the  officer  to  be  tried. 
Hut  this  court,  through  Mr.  Justice  Harlan, 
said:  "Whether  the  Interests  of  the  service 
admitted  of  a  postponement  of  the  trial  until 
a  court  could  be  orj^anized  of  which  at  least 

one-half  of  Its   members,  exclusive  of  the 
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president,  wuuld  be  his  seniors  in  rank,  or 
whether  the  interests  of  the  service  required 
a  prompt  trial  upon  the  charges  preferred, 
by  such  officers  as  could  then  be  assigned  to 
that  duty  by  the  commander  in  chief  of  the 
squadron,  were  matters  committed  by  the 
statute  to  the  determination  of  that  officer. 
And  the  courts  must  assume— nothing  to  the 
contrary  appearing  upon  the  face  of  the  or- 
der convening  the  court— that  the  discretion 
conferred  upon  him  was  properly  exercised, 
and,  therefore,  that  the  trial  of  the  appellant 
by  a  court,  the  majority  of  whom  were  his 
Juniors  in  rank,  could  not  be  avoided  'with- 
out injury  to  the  service,'  "—citing  Martin  v. 
Mott,  12  Wheat  19. 

In  the  present  case  several  considerations 
might  have  determined  the  selection  of  the 
members  of  the  court,  such  as  the  health  of 
the  officers  within  convenient  distance,  or  the 
injury  to  the  public  interests  by  detaching 
officers  from  their  stations.  The  presump- 
tion must  be  that  the  president,  in  detailing 
the  officers  named  to  compose  the  court-mar- 
tial, acted  In  pursuance  of  law.  The  sen- 
tence cannot  be  collaterally  attacked  by  go- 
ing into  an  inquiry  whether  the  trial  by  offi- 
cers inferior  in  rank  to  the  accused  was  or 
was  not  avoidable. 

Error  is  assigned  to  the  court  of  claims  in 
overruling  an  exception  to  the  action  of  the 
court-martial  ta  permitting,  after  objection 
made,  an  officer  to  sit  on  the  trial  whom  the 
appellant,  in  the  performance  of  his  official 
duty,  on  several  occasions  severely  criticised 
^In  official  reports,  and  whose  enmity  and  dis- 
gllke  had  been  thereby  incurred.  This  error 
•  is  sufficiently  disposed  of  by  quoting  the  pro- 
visions of  the  eighty-eighth  article  of  war: 
"Members  of  a  court-martial  may  be  chal- 
lenged by  a  prisoner,  but  only  for  cause  stat- 
ed to  the  court.  The  court  shall  determine 
the  relevancy  and  validity  thereof,  and  shall 
not  receive  a  challenge  to  more  than  one 
member  at  a  time."  The  decision  of  the 
court-martial  In  determining  the  validity  of 
the  challenge  could  not  be  reviewed  by  the 
court  of  claims  In  a  collateral  action. 

Objections  were  made  to  the  action  of  the 
court-martial  in  permitting  a  person  to  act 
as  judge  advocate  who  was  not  appointed  by 
the  convening  officer  of  the  court-martial,  nor 
sworn  to  the  faithful  performance  of  his 
duty,  in  receiving  oral  and  secondary  evi- 
dence of  an  account  when  books  of  original 
entry  were  available;  in  receiving  evidence 
to  Implicate  the  accused  in  signing  false  cer- 
tificates relating  to  money  which  formed  no 
part  of  the  subject-matter  of  the  charges  on 
trial;  in  refusing  to  permit  evidence  as  to 
the  bad  character  of  a  principal  witness  for 
the  prosecution;  in  refusing  to  hear  the  tes- 
timony of  a  material  witness  for  the  defense. 

It  was  the  opinion  of  the  court  of  claims 
Vr»at  the  errors  so  assigned  could  not  be  re- 
viewed collaterally,  and  that  they  did  not 
affect  the  legality  of  the  sentence;  and  in 
rtO  holding,  we  think,  that  court  followed  the 


authorities.  Such  questions  wers  merely 
those  of  procedure,  and  the  court-martlai 
having  jurisdiction  of  the  person  accused 
and  of  the  offense  charged,  and  having  acted 
within  the  scope  of  its  lawful  powers,  its  pro- 
ceedings and  sentence  cannot  be  reviewed  or 
set  aside  by  the  civil  courts.  Dynes  v.  Hoo- 
ver, 20  How.  65;  Ex  parte  Reed,  100  U.  S.  13; 
Smith  V.  Whitney,  116  U.  S.  167,  6  Sup.  Ct 
570;  Johnson  v.  Sayre,  158  U.  S.  109,  15  Sup. 
Ct  773. 

It  is  strongly  urged  that  no  offense  under 
the  sixty-second  article  of  war  was  shown 
by  the  facts,  and  that  the  court  of  claims 
should  have  so  found,  and  have  held  the  sen- 
tence void.  If  this  position  were  well  taken, 
It  would  throw  upon  the  civil  courts  the  duty 
of  considering  all  the  evidence  adduced  be- 
fore the  courts-martial,  and  of  determining 
whether  the  accused  was  guilty  of  conduct, 
to  the  prejudice  of  good  order  and  milltaryoi 
discipline,  in  violation  of  the  articles  of  war.g 
•But,  as  the  authorities  heretofore  cited* 
show,  this  is  the  very  matter  that  falls  with- 
in the  province  of  courts-martial,  and  in  re- 
spect to  which  their  conclusions  cannot  be 
controlled  or  reviewed  by  the  civil  courts. 
As  was  said  in  Smith  v.  Whitney,  116  U.  8. 
178,  6  Sup.  Ct  676:  "Of  questions  not  depend- 
ing upon  the  construction  of  the  statutes,  but 
upon  unwritten  military  law  or  usage,  within 
the  jurisdiction  of  courts-martial,  military  or 
naval  officers,  from  their  training  and  ex- 
perience In  the  service,  are  more  competent 
judges  than  the  courts  of  common  law. 
•  •  •  Under  every  system  of  military  law 
for  the  government  of  either  land  or  naval 
forces,  the  jurisdiction  of  courts-martial  ex- 
tends to  the  trial  and  punishment  of  acts  of 
military  or  naval  officers  which  tend  to 
bring  disgrace  and  reproach  upon  the  serv- 
ice of  which  they  are  members,  whether 
those  acts  are  done  in  the  performance  of 
military  duties,  or  In  a  civil  position,  or  in  a 
social  relation,  or  in  private  business." 

In  U.  S.  V.  Fletcner.  148  U.  S.  84,  13  Sup. 
Ct  552,  will  be  found  observations  to  the 
same  effect 

It  is  earnestly  contended  that,  upon  the 
fourteenth  finding  of  the  court  of  claims,  it 
was  the  duty  of  that  court  to  set  aside  the 
sentence.    That  finding  was  as  follows: 

"The  court-martial  having  reached  a  find- 
ing, and  having  thereupon  sentenced  claim- 
ant upon  the  charges  promulgated  In  the  said 
general  court-martial  orders  No.  19,  and  the 
reviewing  officer  having  referred  to  the  court 
for  trial  another  set  of  chargc-s  alleging  fraud 
and  conduct  unbecoming  an  officer  and  a 
gentleman,  under  the  sixtieth  and  sixty-first 
articles  of  war,  as  promulgated  in  genera] 
court-martial  orders  No.  20,  of  1885,  and  the 
court-martial  having  heard  all  the  evidence 
for  the  prosecution  therein  (except  an  absent 
witness,  but  with  a  statement  as  to  what 
such  witness  would  testify  to),  thus  making 
a  prima  facie  case  against  claimant,  and  he 
not  having  presented  a  defense,  the  review- 
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ing  anthorlty  retnmed  the  case  promulgated 
In  said  court-martial  orders  No.  19  to  the 
court  for  reconsideration  and  a  more  severe 
sentence,  with  an  opinion  of  the  attorney 
general,  hereinbefore  set  forth,  which  proceed- 
^  Ings  were  with  closed  doors,  and  of  which 
g  claimant  had  no  notice  at  the  time." 

•  •  In  order  to  apprehend  the  legal  effect  of 
this  finding,  we  should  read  a  portion  of  the 
history  of  the  case  as  stated  In  the  opinion 
of  the  court  of  claims: 

'The  question  of  fraud  being  out  of  the 
case,  and  the  court-martial,  having  properly 
acquitted  the  claimant  on  the  charge  of  con- 
duct unbecoming  an  ofiicer  and  a  gentleman, 
imposed  this  sentence:  'To  be  suspended 
from  rank,  duty,  and  pay  for  the  period  of 
three  years.*  The  record  then  went  to  the 
president,  and  was  by  him  referred  to  the 
attorney  generaL  On  the  11th  of  February, 
1885,  the  president  returned  the  record  to 
the  court-martial  'for  reconsideration  as  to 
the  findings  upon  the  first  charge  only,  and 
as  to  the  sentence,  neither  of  which  are  be- 
lieved to  be  commensurate  with  the  offenses 
as  found  by  the  court  In  the  fijrst  and  third 
specifications  under  the  first  charge.*  The 
president  also  communicated  to  the  court 
the  opinion  of  the  attorney  general,  'whose 
views,*  he  added,  'upon  the  matter  submit- 
ted for  reconsideration  have  my  concurrence.* 

"The  court-martial  adhered  to  its  determi- 
nation that  the  facts  found  did  not  consti- 
tute the  offense  charged,  but  imposed  a  sec- 
ond sentence  upon  the  accused,  the  language 
of  which  is  as  follows:  'The  court,  upon 
mature  reconsideration,  has  not  found  the 
accused  guilty  of  such  degree  of  wrongful 
or  deceitful  conduct  as  to  Justify  a  finding 
of  guilty  of  conduct  unbecoming  an  ofiScer 
and  a  gentleman,  and  has  therefore  respect- 
fully adhered  to  its  findings  upon  the  first 
charge.*  But  the  court  imposed  the  follow- 
ing sentence:  'To  be  suspended  from  rank 
and  duty  for  one  year,  with  forfeiture  of  all 
pay  for  the  same  period,  and  at  the  end  of 
that  period  to  be  reduced  to  the  grade  of 
judge  advocate,  with  the  rank  of  major  in 
the  Judge  advocate  general's  department.' 
This  sentence  the  president  likewise  disap- 
proved, because,  as  he  thought,  that  part  of 
the  sentence  that  provided  that  the  accused 
should  be  reduced  in  rank  could  not  be  car- 
ried into  effect  by  the  executive  alone,  but 
would  require  a  nomination  by  the  president 
and  confirmation  by  the  senate,  and  then 
.,only  in  case  of  an  existing  vacancy. 
%    "The  court  a  third  time  deliberated,  and 

•  then  imposed  the*  sentence  which  was  ap- 
proved by  the  president,  and  carried  into  ef- 
fect, and  which  the  claimant  now  attacks. 
It  is  to  be  suspended  from  rank  and  duty 
for  twelve  years,  and  forfeit  one-half  his 
monthly  pay  every  month  for  the  same  pe- 
riod.* '* 

It  is  claimed  that  the  action  of  the  presi- 
dent in  thus  twice  returning  the  proceedings 
to  the  court-martial,  urging  a  more  severe 


sentence,  was  without  autborfty  of  law,  and 

that  the  said  last  sentence,  having  resulted 
from  such  Illegal  conduct,  was  absolutely 
void.  This  contention  is  based  upon  the 
proposition  that  the  provision  in  the  British 
mutiny  act,  which  was  in  force  In  this  coim- 
try  at  the  time  and  prior  to  the  American 
Revolution,  and  which  regulates  proceedings 
in  courts-martial,  is  applicable.  This  provi- 
sion was  as  follows:  "The  authority,  having 
power  to  confirm  the  findings  and  sentence 
of  a  court-martial,  may  send  back  such  find- 
ings and  sentence,  or  either  of  them,  for  re- 
vision once,  but  not  more  than  once;  and  it 
shall  not  be  lawful  for  the  court,  on  any  re- 
vision, to  receive  any  additional  evidence; 
and,  when  the  proceedings  only  are  sent 
back  for  revision,  the  court  shall  have  pow- 
er, without  any  direction,  to  revise  the  sen- 
tence also.  In  no  case  shaU  the  authority 
recommend  the  increase  of  a  sentence,  nor 
shall  the  court-martial,  on  revlsal  of  the  sen- 
tence, either  in  obedience  to  the  recommen- 
dation of  the  authority  or  for  any  other  rea- 
son, have  the  power  to  Increase  the  sentence 
awarded.** 

Even  if  it  be  conceded  that  this  provision 
of  the  British  mutiny  act  was  at  any  time 
operative  in  this  country,  the  subject  is  now 
covered  by  the  army  regulations  of  1881 
(section  923),  relied  upon  by  the  attorney 
general  in  his  letter  to  the  president,  and  cit- 
ed by  the  court  of  claims,  which  is  as  fol- 
lows: 

"When  a  court-martial  appears  to  have 
erred  in  any  respect,  the  reviewing  authority 
may  reconvene  the  court  for  a  consideration 
of  its  action,  with  suggestions  for  its  guid- 
ance.   The  court  may  thereupon,  should  it 
concur  in  the  views  submitted,  proceed  to 
remedy   the   errors  pointed   out,  and   may 
modify  or  completely  change  its  findings  • 
The  object  of  reconvening  the  court  in  suchg 
a  case  is  to  afford  it'an  opportunity  to  re-* 
consider  the  record  for  the  purpose  of  cor- 
recting or  modifying  any  conclusions  there- 
upon, and  to  make  any  amendments  of  the 
record  necessary  to  perfect  It** 

This  regulation  would  seem  to  warrant  the 
course  of  conduct  followed  in  the  present 
case.  In  Ex  parte  Reed,  100  U.  S.  13,  a 
somewhat  similar  contention  was  made. 
There  a  court-martial  had  Imposed  a  sen- 
tence which  was  transmitted  with  the  record 
to  Admiral  Nichols,  the  revising  officer,  who 
returned  it  with  a  letter  stating  that  the 
finding  was  in  accordance  with  the  evidence, 
but  that  he  differed  with  the  court  as  to  the 
adequacy  of  the  sentence.  The  court  revised 
the  sentence,  and  substituted  another  and 
more  severe  sentence,  which  was  approved. 
The  accused  filed  a  petition  for  a  writ  of 
habeas  corpus  In  this  court;  and  it  was 
claimed  that  the  court  had  exhausted  its 
powers  in  making  the  first  sentence,  and  al- 
so that  It  was  not  competent  for  the  court- 
martial  to  give  effect  to  the  views  of  the  re- 
vising ofiicer  by  imposing  a  second  sentence 
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of  more  severity.  The  navy  regulations  were 
cited  to  the  effect  that  the  authority  who  or- 
dered the  court  was  competent  to  direct  it 
to  reconsider  its  proceedings  and  sentence 
for  the  purpose  of  correcting  any  mistake 
which  may  have  been  committed,  but  that 
it  was  not  within  the  power  of  the  revising 
authority  to  compel  a  court  to  change  Its 
sentence,  where,  upon  being  reconvened  by 
him,  they  have  refused  to  modify  it,  nor  di- 
rectly or  indirectly  to  enlarge  the  measure  of 
punishment  imposed  by  sentence  of  a  court- 
martiaL 

This  court  held  that  such  regulations  have 
the  force  of  law,  but  that,  as  the  court- 
martial  had  Jurisdiction  over  the  person  and 
the  case,  Its  proceedings  could  not  be  col- 
laterally impeached  for  any  mere  error  or 
Irregularity  committed  within  the  sphere  of 
its  authority;  that  the  matters  complained 
of  were  within  the  Jurisdiction  of  the  court- 
martial;  that  the  second  sentence  was  not 
void;  and,  accordingly,  the  application  for  a 
writ  of  habeas  corpus  was  denied.  We 
agree  with  the  court  of  claims  that  the  rul- 
ing in  Ex  parte  Reed,  in  principle,  decides 
^the  present  question. 

g    We  thin]£  that  the  court  of  claims  did  not 
•  err  in^holding  that,  where  an  officer  is  sus- 
pended  from   duty,   he   Is   not   entitled   to 
emoluments  or  allowances.     U.  S.  v.  This- 
terer,  100  U.  S.  219. 

We  have  felt  constrained  to,  at  least  brief- 
ly, consider  the  several  propositions  urged 
upon  ns  with  so  much  zeal  and  ability  on  be- 
half of  the  appellant,  though  we  might  well 
have  contented  ourselves  with  a  reference  to 
the  able  and  elaborate  opinion  of  the  court 
of  claims  delivered  by  Justice  Nott.  28  Ct 
CL  173. 

As  we  have  reached  the  conclusion  that 
the  court-martial  in  question  was  duly  con- 
vened and  organized,  and  that  the  questions 
decided  were  within  its  lawful  scope  of  ac- 
tion, it  would  be  out  of  place  for  us  to  ex- 
press any  opinion  on  the  propriety  of  the 
action  of  that  court  in  its  proceedings  and 
sentence.  If,  Indeed,  as  has  been  strenuous- 
ly urged,  the  appellant  was  harshly  dealt 
with,  and  a  sentence  of  undue  severity  was 
finally  imposed,  the  remedy  must  be  found 
elsewhere  than  in  the  courts  of  law. 

The  decree  of  the  court  of  claims  is  af- 
firmed* 

an  u.  8.  654) 

WALKER  et  al.  v.  BROWN  et  aU 

(March  1,  1897.) 

No.  193. 

SqUXTABLB  LTBN— AORERMBNT  A8  TO  BoNDS — EX- 
TENSION OF  Ckbi>it. 
1.  One  B..  for  the  purpose  of  enabling  the 
firm  of  L.  &  Co.  to  borrow  money  to  take  up 
notes  on  which  B.  was  indorser,  loaned  L.  i^ 
Co.  $15,000  of  bonds,  on  which  they  obtained 
the  desired  loan.  Subsequently,  L.  &  Co.  desir- 
ing to  obtain  credit  from  the  firm  of  W.  &  Co., 
who  Icnew  these  facts,  B.,  at  W.  &  Co.'s  re- 
quest,   wrote   them   a   letter   saying:    **•    •    • 


The  loan  of  $15,000  Memphis  bonds,  made  by 
me  •  •  •  for  the  use  of  L.  &  Co^  •  •  • 
is  with  the  understanding  that  any  Indebted- 
ness they  may  be  owing  you  at  any  time  shall 
be  paid  before  the  return  to  me  of  these  bonds 
or  the  value  thereof,  and  that  these  bonds  or 
the  value  thereof  are  at  the  risk  of  the  busi- 
ness of  L.  &  Co.  so  far  as  any  claim  you  may 
have  against  L.  &  Co.  is  concerned.^'  Hdd, 
that  an  equitable  lien  npon  the  bonds  was  there- 
by created  in  favor  of  W.  &  Co.,  and  that  B. 
lK?came  bound  not  to  assert,  as  against  W.  A 
Co.,  a  claim  upon  the  assets  of  L.  &  Co.  for  the 
value  of  the  bonds.  11  C.  C.  A.  135,  63  Fed. 
204,  reversed. 

2.  Shortly  after  the  making  of  such  contract 
between  B.  and  W.  A  Co.,  the  loan  secured  by 
the  bonds  was  paid,  and  the  bonds  returned  to 
B.;  the  monev  for  the  payment  of  the  loan 
being  derived  in  part  from  the  assets  of  lu  A 
Co.,  and  in  part  from  discounts  of  their  paper 
indorsed  by  B.,  for  which  they  afterwards,  ^at 
B.'s  request,  and  immediately  before  theur  fail- 
ure, gave  security  to  the  holders  by  mortgages 
of  their  stock  of  goods,  by  which,  with  other 
mortgages  given  to  parties  holding  their  paper 
indorsed  by  B.,  all  L.  &  Co.'s  assets  were  ex- 
hausted, and  W.  &  Co.  remained  unpaid.  BeU^ 
that  the  return  of  the  bonds  to  B.,  under  these 
circumstances,  was  in  violation  of  his  contract 
with  W.  A  Co.,  and  the  bonds  renxained  sub- 
ject to  the  lien,  in  his  hands  or  in  those  of  his 
voluntary  assignee.  11  O.  O.  A.  135,  08  Fed. 
204,  reversed. 

Writ  of  Certiorari  to  the  Circuit  Court  ot 
Appeals  for  the  Eighth  Circuit 

Henry  S.  Robbins,  for  appellants.  N.  T. 
Guernsey,  for  appellees.  ^ 

» 
*Mr.  Justice  WHITE  d^vered  the  opinion  of? 
the  court. 

The  complainants,  who  are  appellants  her^ 
all  citizens  of  the  state  of  Illinois,  members  of 
the  firm  of  J.  H.  Walker  &  Co.,  estaUished  in 
the  city  of  Chicago,  filed  their  bill  hi  the  cir- 
cuit court  of  the  United  States  for  the  South- 
em  district  of  Iowa,  Central  division,  against 
Anna  L.  Brown,  widow  of  Talmadge  E. 
Brown,  as  administratrix  of  her  deceased  hus- 
band's estate,  and  against  Willis  a  Brown 
and  Edward  L.  Marsh,  co-admhiistrators,  all 
of  whom  were  alleged  to  be  citizens  of  the 
state  of  Iowa,  and  to  have  been  duly  appoint- 
ed as  aforesaid  by  the  district  court  of  Polk 
county,  Iowa. 

Omitting  reference  to  matters  which  have 
become  Irrelevant  to  the  controversy  in  its 
final  aspect,  the  bill  substantially  averred  that 
Talmadge  E.  Brown,  being  desirous  of  assist- 
ing an  Iowa  corporation  known  as  the  Lloyd 
Mercantile  Company,  delivered  to  said  com- 
pany $15,000  in  bonds  of  the  city  of  Memphis, 
worth  their  face  value;  that  between  May 
and  July,  18S9,  Walljer  &  Co.  sold  to  the  Lloyd 
Mercantile  Company  merchandise  to  a  consid- 
erable amount,  on  the  price  of  which  there  re- 
mained due  on  the  1st  of  August,  1880,  |1,- 
524.78;  that  on  or  about  that  date  the  cor- 
poration was  dissolved,  and  a  firm  composed 
of  J.  Collins  Lloyd  and  Copeley  Lloyd  was 
formed,  under  the  name  of  J.  C.  LloyJ  &  Co., 
for  the  puri>ose  of  continuing  the  business  of 
the  mercantile  company,  the  new  business  to 
be  carried  on  at  Ellensburg,  state  of  Washing- 
ton; and  that  the  firm  assumed  the  debts  and 
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liabilities  of  the  Lloyd  Mercantile  Company. 

It  was  fartber  alleged  that  the  firm  Just  form- 
9  ed  proposed  to  buy  from  Walker  &  Co.  a  con- 
gslderable  amomit  of  merchandise  on  credit, 

•  but  that  Walker  &*Co.  declined  to  give  this 
asked-for  credit  unless  Brown  would  agree 
that  the  $15,000  in  Memphis  bonds,  lent  by 
him  to  the  lioyd  Mercantile  Company,  should 
not  be  withheld  by  Brown  from  the  assets  of 
the  new  firm,  or  be  returned  to  Brown,  as  long 
as  there  remained  a  debt  due  to  Walker  &  Co. 
by  Lloyd  &  Co.  on  account  of  the  purchase  of 
goods;  that  thereupon  Brown  entered  into  a 
written  agreement  to  the  effect  stated;  and 
that,  on  the  faith  of  this  written  agreement, 
the  firm  of  Walker  &  Co.  had  not  pressed  the 
collection  of  the  old  debt,  and  had  sold  Lloyd 
&  Co.  merchandise  on  credit  to  the  value  of 
$12,391.61,  which,  added  to  the  sum  previously 
due  and  assumed  by  Lloyd  &  Co.,  made  the 
debt  due  to  Walker  &  Co.  $13,916.39,  the 
whole  of  which  sum  the  bill  averred  to  be  due 
at  the  time  of  the  commencement  of  the  suit. 
The  bill  charged  that  the  intent  of  the  parties 
and  the  legal  result  of  the  agreement  mode  by 
Brown  were  to  cause  the  $15,000  in  Memphis 
bonds  or  their  value  to  become  a  security  for 
this  debt  of  Walker  &  Co.  and  that  thereby 
there  was  created  an  equitable  lien  on  the 
bonds  to  the  amount  of  the  debt  in  favor  of 
Walker  A  Co. 

It  was  further  alleged  that  on  the  25th  day 
of  December,  1889,  the  firm  of  Lloyd  &  Oo. 
became  wholly  insolvent,  and  so  remained  up 
to  the  time  of  the  filing  of  the  bill;  that  after 
the  making  of  the  agreement  by  Brown,  in 
order  to  escape  the  effect  of  the  contract. 
Brown  induced  lioyd  &  Co.  to  return  to  him 
(Brown)  the  Memphis  bonds,  and  that  from 
the  time  of  such  return  neither  the  said  bonds 
nor  the  value  thereof  formed  part  of  the  as- 
sets of  Lloyd  &  Co.;  that  Walker  &  Co.  did 
not  know  of  the  return  of  the  bonds  until  aft- 
er the  credit  had  been  extended  to  Lloyd  & 
Co.  It  was  alleged  that  complainants  did  not 
Imow  the  true  condition  of  the  estate  of  Brown, 
or  whether  the  Memphis  bonds  were  yet 
among  its  assets,  and  that  a  discovery  and  ac- 
counting was  necessary  In  order  to  enable 
them  to  reach  the  property  uiwn  which  the 
Hen  was  asserted  to  exist,  or  the  proceeds 

I,  thereof  in  the  hands  of  the  administrators. 

g    The  relief  prayed  was  that  if,  on  discovery, 

•  it  be  found  that*the  Memphis  bonds,  or  any 
portion  thereof,  were  a  ixirt  of  the  assets  of 
the  estate  of  Brown,  an  equitable  lien  be  rec- 
ognized thereon,  and  the  bonds  be  ordered  to 
be  sold,  and  the  proceeds  applied,  as  far  as 
necessary,  to  the  payment  of  the  debt  due  by 
Lloyd  &  Co.  to  the  complainants;  that  if  the 
Memphis  bonds  had  been  sold  or  exchanged 
by  Brown  for  other  properties,  which  could  be 
traced  to  the  liands  of  the  administrators,  a 
like  lien  mlpht  be  acljiifl;;ed  thereon;  that  if 
the  bonds,  or  any  part  thereof,  did  not  form  a 
part  of  the  estate  of  Brown  in  the  hands  of 
his  administrators,  the  complainants  might  be 
adjudged  to  be  creditors  of  the  estate  for  the 


amount  of  the  value  of  the  bonds  to  the  extent 
necessary  to  pay  their  debt;  and  that  the  ad- 
ministrators be  ordered  to  pay  this  sum  in 
due  course  of  administration,  and  be  ordered 
to  render,  under  the  supervision  of  the  court, 
an  account  of  all  properties  received  by  them 
as  administrators,  and  of  all  their  acts  and 
doings  as  such.  There  was  a  prayer  for  an  In- 
junction restraining  the  disposing  or  incumber- 
ing of  the  Memphis  bonds  referred  to,  or  the 
proceeds  thereof,  in  the  hands  of  the  adminis- 
trators. In  addition  to  this  claim,  there  was 
an  averment  as  to  a  debt  due  by  Brown's  es- 
tate for  $560.14,  asserted  to  have  been  expend- 
ed in  an  endeavor  to  collect  the  debt  due  \sy 
Lloyd  &  Co.,  and  for  which  it  was  alleged 
Brown  had  agreed  to  be  responsible. 

The  answer,  hi  so  far  as  it  reUtes  to  the 
matters  above  stated,  averred  that  about  Feb- 
ruary, 1889,  the  Lloyd  Mercantile  Company, 
being  in  need  of  money,  induced  Brown,  the 
deceased,  to  loan  15  $1,000  bonds  of  the  city 
of  Memphis,  to  be  used  as  CQUateral  security 
for  a  loan  which  the  company  was  then  about 
to  make;  that  the  company  received  the  bonds, 
and  used  them,  by  pledging  them  to  secure  the 
debt,— all  of  which  facts  were  known  to  the 
complahiants;  that  this  transaction  with  tbe^ 
company  was  the  only  one  the  deceased  had 
with  it  on  the  subject  of  the  Memphis  bond& 
The  answer  specifically  denied  that  the  bonds 
of  the  dty  of  Memphis  thus  loaned  to  the 
mercantile  company  were  at  any  time  an  as- 
set of  said  company,  and  also  expressly  denied 
that  the  bonds  were  ever  loaned  to  the  mercan-io 
tile  company,  or*fco  Lloyd  &  Co.,  its  successor,? 
for  any  other  than  the  exprees  purpose  above 
stated,— that  is,  to  be  used  as  collateral  back 
of  the  particular  loan  referred  to.  Denying 
all  knowledge  of  the  existence  of  the  allegea 
debt  in  favor  of  Walker  &  Co.,  it  was  averred 
that  no  other  contract  or  agreement  on  the 
subject  of  the  bonds  was  made  by  Brown  with 
Walker  &  Co.,  except  such  contract  as  might 
result  from  the  terms  of  a  letter  on  the  subject 
of  the  Memphis  bonds,  dated  Chicago,  Decem- 
ber 21.  1SS9,  written  by  Brown  to  Walker  A 
Co.,  which  letter  was  set  out  In  the  answer. 

After  denying  that  the  credit  given  to  Walk- 
er &  Co.  was  extended  to  Lloyd  &  Co.  on  the 
faith  of  the  bonds,  and  after  chargbig  that  the 
bonds  were,  at  the  time  of  the  writing  of  the 
letter,  held  as  collateral  back  of  a  loan  of 
the  Union  National  Bank  of  Chicago,  and  that 
no  equitable  lien  thereon  resulted  from  the 
writing  of  the  letter  by  Brown,  the  answer, 
in  addition,  averred  that  after  the  writing  of 
the  letter,  to  wit,  some  time  during  the  month 
of  Noveml^er,  1889,  the  bank,  in  whose  hands 
the  Memphis  bonds  of  Brown  had  been  de- 
posited as  collateral  for  Lloyd  &  Co.'s  debt, 
pressed  for  payment  of  the  principal  obliga- 
tion, and  threatened  in  default  to  sell  the 
bonds;  tliat  Brown  thereupon,  in  order  to 
prevent  the  sale  of  his  bonds,  paid  the  debt 
with  his  own  funds,  and  withdrew  the  bonds, 
and  that  thus  he  had  been  discharged  of  his 
obligations  under  the  terms  of  the  letter  re- 
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fared  to,  If  any  obligations  thereby  arose; 
that  no  part  of  the  money  which  made  this 
payment  was  that  of  Lloyd  &  Co.,  or  was 
taken  from  the  assets  of  the  firm,  but  the  pay- 
ment was  made  wholly  and  exclusively  with 
the  money  of  Brown,  In  order  to  prevent  the 
sale  of  his  bonds.  It  was  also  charged  in  the 
answer  that,  if  any  debt  existed  in  favor  of 
Walker  &  Co.,  it  was  extinguished,  this  being 
predicated  on  a  recital  of  the  following  facts: 
That  on  the  failure  of  J.  C.  Lloyd  &  Co.,  In 
December,  1889,  Walker  &  Co.  had  taken  a 
diattel  mortgage  on  the  stock  of  goods  of  the 
firm  at  EUensbtirg,  Wash.,  to  secure  the  pay- 
Sment  of  their  debt,  and  had  entered  with  other 

•  creditors  having  a  like  mortgage  into*  posses- 
sion of  the  stock  of  goods,  which  largely  ex- 
ceeded the  value  of  the  mortgages  resting  up- 
on it;  that  thereafter  creditors  of  Lloyd  & 
Co.  had  levied  upon  the  stock,  and  had  ac- 
tually disturbed,  or  threatened  to  disturb,  the 
possession  of  the  mortgagees;  that  the  mort- 
gagees then  acquired  the  rights  of  certain  of 
these  creditors  who  had  levied  upon  the  stock, 
and  had  then,  under  process  issued  in  the  name 
of  the  creditors,  sold  and  bought  in  the  equity 
of  the  creditors  In  the  stock,  and  subsequent- 
ly, without  any  foreclosure  of  their  mortgages, 
taken  entire  charge  of  the  stock,  and  disposed 
of  It  at  prtvate  sale.  These  facts,  the  bill 
averred,  had,  under  the  laws  of  Washington, 
operated  to  extinguish  Hie  claim  of  the  mort- 
gage creditors. 

The  answer,  moreover,  admitted  that,  at  the 
time  of  Brown's  death,  "there  were  fifteen  one 
thousand  dollar  bonds  of  the  city  of  Memphis 
in  his  possession  as  his  property,  and  that  the 
same  passed,  with  his  other  estate,  into  the 
hands  of  his  administrators,  as  part  of  his  said 
estate.  But  this  respondent  avers  that  the 
bonds  were,  prior  to  the  death  of  Brown,  given 
by  him  as  a  gift  to  his  wife,  Anna  L.  Brown, 
who  now  holds  and  owns  the  same."  Replica- 
tion to  the  answer  was  filed  on  the  5th  of 
March.  1892. 

The  Issues  as  to  the  main  controversy  pre- 
sented by  these  pleadings  were  therefore  clear- 
ly as  follows:  An  assertion  on  the  part  of 
complainants  that  they  had  extended  credit 
upon  their  old  debt  due  by  the  Lloyd  Mer- 
cantile Company,  and  assumed  by  Lloyd  & 
Co.»  and  had  given  further  credit  to  the  new 
firm  of  Lloyd  &  Co.,  by  selling  merchandise 
to  it,  on  the  faith  of  an  agreement  by  Brown 
that  his  Memphis  bonds  should  be  a  security 
for  the  debt,  and  that  this  agreement  was 
evidenced  by  a  written  contract  on  the  part 
of  Brown,  the  result  of  which  was  to  create 
an  equitable  lien  uix>n  the  bonds  or  the  value 
thereof;  that  Brown  had  unlawfully  with- 
drawn the  bonds;  and  that  the  lien  was  there- 
fore oi)erative  upon  the  bonds  In  his  posses- 
sion, or  upon  tlielr  proceeds  If  he  had  disposed 
of  them,  and  If  the  proceeds  could  be  traced  to 
o  his  estate,  and.  If  not,  that  the  estate  was  Ua- 
S  ble  for  the  debt    A  denial  on  the  part  of  the 

•  defendants  that*there  was  any  contract  but 
the    letter  above  referred  to,  the   terms    of 


which,  it  was  asserted,  did  not  glre  rise  to  a 
lien  upon  the  bonds  or  their  value,  which  was 
foUowed  by  the  allegation  that  aU  Brown's  ob- 
ligations under  the  contract  If  any  arose  from 
It,  had  been  extinguished  by  his  being  com- 
pelled to  pay.  In  order  to  prevent  the  sale  of 
the  bonds,  solely  from  his  own  money,  the 
debt  for  which  the  bonds  were  pledged;  the 
further  defense  being  an  assertion  that  the 
claim  of  Walker  &  Co.  against  Lloyd  &  Co. 
was  extinguished  hi  consequence  of  the  acts  In 
relation  to  the  mortgage  subsequently  taken, 
referred  to  in  the  answer. 

In  support  of  these  various  Issues,  both  par- 
ties took  testimony,  under  commissions,  the 
last  deposition  having  been  opened  on  October 
18,  1892.  When  all  the  testimony  had  been 
taken,  and  its  result  was  known  to  the  par- 
ties, on  November  14,  1892,  the  complainants, 
by  leave  of  court,  amended  thefr  bill,  by  aver- 
ments charging  that  the  Memphis  bonds  refer- 
red to  were  In  the  possession  of  Mrs.  Anna  L. 
Brown,  she  havtog  received  them  as  a  gift 
from  Talmadge  E.  Brown,  and  praying  the 
recognition  of  an  equitable  lien  on  the  bonds  in 
her  hands.  The  defendants  amended  their 
answer  by  additional  averments  concerning 
the  conduct  of  Walker  &  Oo.  to  relation  to 
the  mortgage  taken  to  secure  their  debt  The 
amended  answer,  besides,  averred  that  *'the 
said  T.  E.  Brown,  deceased,  contributed  in 
value  to  the  said  J.  C.  Lloyd  &  Company  and 
their  funds  and  assets  the  full  sum  or  value 
of  fifteen  thousand  ($15,000)  dollars,  being  the 
actual  value  of  the  Memphis  bonds  loaned  to 
said  J.  C.  Lloyd  &  Company;  and  that  the 
estate  of  T.  E.  Brown,  through  these  defend- 
ants, likewise  contributed  more  largely  in 
amount  than  the  value  of  said  Memphis  bonds 
to  the  assets  and  to  the  payment  of  the  In- 
debtedness of  J.  C.  Lloyd  &  Company."  The 
result  of  these  amendments  was  that  the  com- 
plainants, finding  the  bonds  In  the  possession 
of  Mrs.  Brown  under  a  gift  from  her  husband, 
elected  to  proceed  against  her  for  the  enforce- 
ment of  the  equitable  lien  which  they  asserted, 
and  the  defendants  added  a  new  ground  to^ 
their  original  defense  by  asserting,  not  that  the9 
bonds  had  been  returned  to  Brown  •In  conse-* 
quence  of  the  payment  by  him  of  the  debt  for 
which  they  had  been  pledged,  but  that  Brovm 
and  his  estate  had  contributed  more  than  the 
value  of  the  bonds  to  the  payment  of  the  debts 
of  Lloyd  &  Co.  The  circuit  court,  finding 
that  the  contract  between  Walker  &  Co.  and 
Brown  created  no  equitable  lien  on  the  bonds, 
but  only  an  ordinary  contract  relation,  con- 
cluded that  the  remedy  of  the  complainants 
was  not  within  the  cognizance  of  a  court  of 
equity,  and  therefore  dismissed  the  bill,  re- 
serving the  right  of  Walker  &  Co.  to  seek  re- 
lief against  the  estate  of  Brown  in  an  action 
at  law.  58  Fed.  23.  The  circuit  court  of  ap- 
peals for  the  Eighth  chxiult  to  which  court  the 
case  was  taken  on  appeal,  rested  ite  decree 
of  affirmance  upon  substantially  the  name 
grounds.  27  U.  S.  App.  2yl,  11  C.  C.  A.  135. 
and  63  Fed.  204.     A  writ  of  certiorari  was 
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allowed,  and  the  record  has  been  brougbt  here 
for  review. 

The  following  facts  are  established  by  the 
proof: 

In  1888,  J.  C.  Lloyd  and  Copeley  Lloyd 
were  engaged  In  business  at  Des  Moines, 
Iowa.  T.  E.  Brown  was  also  a  resident  of 
Des  Moines,  and  a  man  of  large  fortune. 
His  adopted  or  foster  daughter  was  the  wife 
of  J.  C.  Lloyd.  In  February,  1889,  J.  C. 
Lloyd  and  Copeley  Lloyd  organized  a  corpo- 
ration under  the  laws  of  Iowa,  called  the 
Lloyd  Mercantile  Company;  and  this  com- 
pany, either  with  the  stoclc  of  goods  pur- 
chased in  its  own  name  after  its  organiza- 
tion, or  with  a  stoclc  which  had  been  pur- 
chased previously  by  J.  0.  and  Copeley 
Lloyd,  and  by  them  transferred  to  the  corpo- 
ration, commenced  business  in  March,  1889, 
at  Tacoma,  Wash.  T.  In  May,  1889,  part  of 
the  Btoclc  of  merchandise  of  the  company 
was  moved  to  Ellensburg,  Wash.  T.,  where 
a  store  was  opened  in  the  name  of  the  cor- 
poration, and  the  remainder  of  the  stock  was 
talcen  to  Davenport,  in  the  same  territory, 
where  a  branch  store  was  also  opened.  Be- 
tween July  and  the  1st  of  August,  1889,  J.  C. 
Lloyd  and  Copeley  Lloyd  issued  a  circular, 
announcing  the  formation  of  a  commercial 
firm  under  the  name  of  J.  C.  Lloyd  &  Co., 
which.  It  was  stated,  had  assumed  all  the 
debts  of  the  Lloyd  Mercantile  Company.  In 
the  autumn  of  1888,  preceding  the  formation 
§of  the  mercantile  company,  the  Lloyds 
•  bought  from  the  firm  of  Clement,  Baln*& 
06.  merchandise  to  the  extent  of  $50,000, 
part  of  which  was  paid  for  in  money,  and 
the  balance  evidenced  by  notes.  In  Febru- 
ary, 1889,  there  were  outstanding  and  un- 
paid notes,  thus  given  for  the  purchase  price 
of  the  merchandise  bought  from  Clement, 
BaJfU  &  Oo.,  to  th«  amount  of  $15,000.  Upon 
these  notes  T.  E.  Brown  was  the  Indorser  or 
surety.  The  makers  of  the  notes  being  un- 
able to  pay  them.  Brown  handed  to  Lloyd 
15  bonds,  of  the  denomination  of  $1,000  each, 
of  the  city  of  Memphis,  for  the  express  and 
only  purpose  of  enabling  Lloyd  to  use  the 
bonds  as  collateral  security  for  a  loan  to  be 
procured  with  which  to  pay  the  outstanding 
notes  upon  which  he  (Brown)  was  surety. 
Lloyd  called  upon  the  firm  of  James  H. 
Walker  &  Co.,  of  Chicago,  to  assist  him  In 
obtaining  this  loan.  Mason,  a  confidential 
employ^,  managing  the  credits  of  Walker  & 
Co.,  co-operated  with  Lloyd  In  his  effort  to 
borrow  money  on  the  security  of  the  bonds 
of  Brown.  The  Union  National  Bank  of 
Chicago,  whose  president  was  a  member  of 
the  firm  of  Walker  &  Co.,  lent  Lloyd  the 
money,  and  the  15  Memphis  bonds  were 
pledged  as  collateral  for  this  loan.  Subse- 
quently, from  May  to  July,  1889,  Walker  & 
Co.  sold  and  shipped  to  the  Lloyd  Mercantile 
Company  a  very  considerable  amount  of 
merchandise;  and,  at  the  time  of  the  disso- 
lution of  the  corporation  and  the  formation 
of  the  firm,  the  Lloyd  Mercantile  Company 


owed  Walker  &  Co.  a  balance  of  account  to 
the  extent  of  $1,524.78.  During  the  course 
of  these  dealings,  the  note  which  had  beeo 
given  by  Lloyd  to  the  Union  Bank,  supported 
by  the  Memphis  bonds  as  collateral,  reached 
ma/turity;  and,  through  the  friendly  co- 
operation of  Walker  &  Co.,  the  bank  which 
held  it  at  the  request  of  Lloyd,  ex- 
tended  the  term  for  its  payment  After 
the  formation  of  the  partnership  of  Lloyd  St 
Co.,  Lloyd  desired  to  purchase  on  credit  a 
large  amount  of  goods  from  Walker  &  Co., 
and  furnished,  on  being  called  upon,  a  state- 
ment of  the  condition  of  the  firm.  This 
statement  indicated  the  solvency  of  the  firm, 
but  contained  no  mention  of  a  claim  in  favor 
of  Brown  resulting  from  the  Memphis  bond^ 
transaction.  Upon  Inquiry  being  addressedg 
by  Mason  to  Lloyd  on  the*  subject,  he  de-» 
clared  that  he  had  not  Included  In  his  state- 
ment a  debt  In  favor  of  Brown  growing  out 
of  the  lending  of  the  Memphis  bonds,  be- 
cause it  was  a  mere  friendly  arrangement 
between  himself  and  Brown,  and  "he  did 
not  regard  it  exactly  as  a  debt."  Mason 
thereupon  made  a  memorandum  on  the  bot- 
tom of  the  statement  as  follows:  "In  addi- 
tion to  above  liability,  owe  Mr.  T.  B.  Brown, 
Des  Moines,  la.,  $15,000,  payable  at  our  con- 
venience. This  Is  in  the  city  of  Memphis, 
Tenn.,  bonds,  now  hypothecated  Union  Na- 
tional Bank  for  loan  equal  in  amount*'  Ma- 
son thereupon  Informed  Lloyd  "that  those 
bonds,  or  the  proceeds  of  those  bonds,  were 
not  to  be  returned  or  paid  to  Mr.  Brown  un- 
til our  debt  is  paid,*'  and  Lloyd  requested 
Mason  to  dictate  such  a  letter  as  he  might 
wish  Brown  to  sign,  and  It  would  be  signed. 
Mason  then  dictated  a  letter,  which  is  the 
one  referred  to  in  the  bill  of  complaint  as 
evidencing  the  contract,  and  which,  as  al- 
ready stated,  was  set  out  in  full  in  the  an- 
swer: 

"Chicago,  Sept  21st,  1889.  Messrs.  James 
H.  Walker  &  Co.,  Chicago,  111.— Gentlemen: 
I  beg  to  advise  you  that  the  loan  of  fifteen 
thousand  dollars,  Memphis  bonds,  made  by 
me  to  Mr.  J.  C.  Lloyd,  for  the  use  of  Messrs. 
Lloyd  &  Co.,  Ellensburg,  Wash.  Ter.,  if 
with  the  understanding  that  any  Indebted- 
ness that  they  may  be  owing  you  at  any 
time  shall  be  paid  before  the  return  to  me  of 
these  bonds,  or  the  value  thereof,  and  that 
these  bonds  or  the  value  thereof  are  at  the 
risk  of  the  business  of  Lloyd  &  Co.,  so  far  as 
any  claim  you  may  have  against  said  Lloyd 
&  Co.  Is  concerned.  Yours,  truly,  T,  E. 
Brown." 

Pending  the  sending  of  this  letter  by  Lloyd 
to  Brown,  and  Its  return  to  Walker  &  Oa 
with  the  signature  of  Brown  affixed  to  It 
the  goods  which  had  been  ordered  by  Lloyd 
were  prepared  for  shipment,  but  were  re- 
tained, and  were  only  shipped  on  the  receipt 
of  the  letter.  Subsoqnently,  In  December, 
1889,  Lloyd  &  Co.  became  Insolvent  and  the 
debt  to  Walker  A  Co.,  amounting  to  flS^ 
916.39,  remains  unpaj^^ed  by  CjOOglC 
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•  The  qti^stions  which  first  require  solntion 
are:  Did  the  agreement  embodied  In  the  let- 
ter create  an  equitable  Hen  In  favor  of  Walk- 
er &  Co.  upon  the  bonds  of  Brown  pledged 
to  the  Union  National  Bank?  And,  If  so,  were 
they  returned  to  Brown,  under  such  circum- 
stances as  to  cause  the  lien,  if  any  existed, 
to  be  operative  against  the  bonds  in  the 
hands  of  Mrs.  Brown,  who  holds  them  under 
a  gift  from  Brown,  and  therefore  subject  to 
such  lien,  If  any  attached  to  them  in  the 
hands  of  Brown?  Before  considering  the 
contract  itself,  and  the  issue  of  fact  which 
arises,  it  is  necessary  to  fix  the  legal  princi- 
ples by  which  the  question  of  equitable  lien 
is  to  be  determined.  It  is  clear  that  if  the 
express  intention  of  the  parties  was  to  cre- 
ate an  equitable  lien  upon  the  bonds  or  the 
value  thereof,  or  if  such  intention  arises  by 
a  necessary  implication  from  the  terms  of 
the  agreement,  construed  with  reference  to 
tiie  situation  of  the  parties  at  the  time  of 
the  contract,  and  by  the  attendant  circum- 
stances, such  equitable  lien  will  be  enforced 
by  a  court  of  equity  against  the  bonds  in  the 
hands  of  Brown  or  against  third  persons  who 
are  volunteers  or  have  notice.  It  is  well  set- 
tled, said  the  court  in  Pinch  v.  Anthony,  8 
Allen,  536,  "that  a  party  may,  by  express 
agreement,  create  a  charge  or  claim  in  the 
nature  of  a  lien  on  real  as  well  as  on  per- 
sonal property  of  which  he  Is  the  owner  or 
in  poesession,  and  that  equity  will  establish 
and  enforce  such  charge  or  claim,  not  only 
against  the  party  who  stipulated  to  give  It, 
but  also  against  third  persons,  who  are  ei- 
ther volunteers,  or  who  take  the  estate  on 
whicfa  the  Uen  Is  agreed  to  be  given  with 
notice  of  the  stipulation."  The  subject  was 
very  fully  reviewed  with  reference  to  the 
Englteb  and  American  authorities  in  Ketcb- 
nm  V.  Bt  Louis,  101  U.  8.  306,  where  the 
language  just  cited  was  approved;  and  that 
ruling  was  considered  and  reajffirmed,  dur- 
ing this  term«  In  Bank  v.  Yardley,  165  U.  S. 
634,  17  Sup.  Gt.  439.  Pomeroy,  In  his  work 
on  Squity  Jurisprudence  (volume  3,  par. 
1235),  condenses  and  states  the  general  re- 
sult of  the  authorities  on  the  subject  as  fol- 
lows: 

^'The  doctrine  may  be  stated  in  its  most 

general  form  that  every  express  executory 

M  agreement  in  writing,  whereby  the  contract- 

glng  party  sufllclently  indicates  an  intention 

•  to  make*aome  particular  property,  real  or 
personal,  or  fund,  therein  described  or  iden- 
tified, a  security  for  a  debt  or  other  obliga- 
tion, or  whereby  the  party  promises  to  con- 
vey or  assign  or  transfer  the  property  as 
security,  creates  an  equitable  lien  upon  the 
pr(^>ert7  so  indicated,  which  is  enforceable 
against  the  property  in  the  hvnds,  not  only 
of  the  original  contractor,  but  of  his  heirs, 
administrators,  executors,  voluntary  as- 
signees, and  purchasers  or  Incumbrancers 
with  notice.  •  •  •  The  ultimate  grounds 
and  motives  of  this  doctrine  are  explained  in 
the  preceding  section;   but  the  doctrine  itself 


is  clearly  an  application  of  the  maxim,  *Eq- 
ulty  regards  as  done  that  which  ought  to  be 
done.' " 

The  words  of  the  contract,  embodied  In 
the  letter,  are  as  follows:  **I  beg  to  advise 
you  tlmt  the  loan  of  fifteen  thousand  dollars, 
Memphis  bonds,  made  by  me  for  the  use  of 
Messrs.  Lloyd  &  Ck)mpany,  Ellensburg,  is 
with  the  understanding  that  any  indebted- 
ness that  they  may  be  owing  to  you  at  any 
time  shall  be  paid  before  the  return  to  me 
of  these  bonds  or  the  value  thereof,  and  that 
these  bonds  or  the  value  thereof  are  at  the 
risk  of  the  business  of  Lloyd  &  Company,  so 
far  as  any  claim  you  may  have  against  said 
Lloyd  &  Company  is  concerned."  This  lan- 
guage certainly  designates  the  bonds  or  ih€ 
value  thereof  as  a  security  for  the  debt  to 
Walker  &  Co.  It  says  that  the  bonds  be- 
longing to  Brown  shall  not  be  returned  to 
him  so  long  as  the  debt  to  Walker  is  unpaid. 
It  thus  provides  for  the  keeping  in  the  hands 
of  Lloyd  &  Co.  of  the  bonds  until  the  debt 
of  Walker  is  discharged.  Having  stipulated 
for  retaining  the  bonds  as  long  as  Walker's 
debt  existed,  the  agreement  proceeds  to  dedi- 
cate the  property  thus  retained  exclusively 
to  the  payment  of  Walker's  debt,  for  it  says, 
not  that  the  property  so  held  shall  become 
an  asset  of  the  firm,  not  that  it  shall  be  liable 
to  the  general  creditors  of  Lloyd  &  Co.,  but 
that  the  bonds  or  the  value  thereof  are  to  re- 
main at  the  risk  of  the  business  of  Lloyd  & 
Co.  "so  far  as  any  claim  that  you  [Walker  ft 
Co.]  may  have."  To  construe  the  contract  as 
making  the  bonds  a  mere  general  asset  of  the^ 
firm  would  not  only  eliminate  the  words  **ino 
so*far  as  you  [Walker  A  Co.]  are  concerned,"  • 
but  would  operate  an  injustice  to  Brown,  by 
presupposing  that  he  had  given  up  his  prop- 
erty for  the  general  purposes  of  the  firm  of 
Lloyd  &  Co.,  when,  on  the  contrary,  in  ex- 
press language,  the  contract  provides  that 
only  one  creditor  of  Lloyd  &  Co.,  to  wit. 
Walker  &  Co.,  should  exercise  recourse  on 
the  bonds.  To  dedicate  property  to  a  i>ar- 
ticular  purpose,  to  provide  that  a  specified 
creditor,  and  that  creditor  alone,  shall  be  au- 
thorized to  seek  payment  of  his  debt  from 
the  property  or  its  value.  Is  unmistakably  to 
create  an  equitable  lien. 

Nor  does  the  fact  that  the  letter  provides 
that  these  bonds  or  the  value  thereof  shall 
be  *'at  the  risk  of  the  business  of  Lloyd  A 
Co."  change  the  manifest  significance  of  the 
contract,  for  these  words  are  followed  by  the 
qualifying  language,  *'So  far  as  any  claim 
you  may  have  against  Lloyd  &  Company  is 
concerned."  The  bonds  were  at  the  risk  of 
the  business  in  a  twofold  sense,  viz.  the  debt 
of  Walker,  and  the  sum  for  which  they  were 
pledged.  Manifestly,  the  dedication  of 
Brown's  bonds  to  the  particular  and  special 
payment  of  Walker's  debt,  a  debt  due  by 
the  business  of  Lloyd  A  Co.,  left  the  bonds, 
as  a  necessary  consequence  of  the  equitable 
Hen  which  the  contract  created,  at  the  risk 
of  the  business;  that  is  to  say.  If  the  bust- 
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ness  did  not  pay  the  debt  which  it  owed  to 
Walker  &  Co.,  the  bonds  or  their  value  were 
submitted  to  the  risk  of  such  nonpayment, 
and  therefore  subject  to  the  equitable  lien, 
if  the  risk  of  the  business  made  It  necessary 
for  Walker  &  Co.  to  exercise  the  Hen  which 
the  contract  gave  that  firm.  The  contention 
that  the  words  "at  the  risk  of  the  business*' 
indicates  that  the  parties  to  the  contract  did 
not  intend  a  Hen  on  the  bonds,  since  that  pro- 
vision submitted  the  bonds  to  the  entire  risk 
of  the  business  of  Lloyd  &  Co.  for  every  pur- 
pose, and  therefore  authorized  that  firm,  if 
they  recovered  possession  of  them,  to  use 
them  for  any  other  debt  which  they  might 
owe,  or  to  sell  them  and  apply  the  proceeds 
to  their  business  generally,  Is  unsound,  shice 
It  entirely  overlooks  the  express  averment  of 
^^the  answer  that  the  bonds  were  lent  by 
9  Brown  to  Lloyd  &  Co.  for  one  purpose  alone; 
?  that  is,  to  be  used  as  collateral  for  a  particu- 
lar debt,  and  none  other.  The  existence  of 
this  debt  at  the  time  the  letter  was  written 
Is  also  averred  In  the  answer,  and  this  fact 
additionally  elucidates,  not  only  the  meaning 
of  the  words  "at  the  risk  of  the  business," 
but  also  the  stipulation  that  the  bonds  "or 
their  value*'  should  be  at  such  risk.  The  loan 
for  which  the  bonds  had  been  placed  as  se- 
curity was  a  debt  of  Lloyd  &  Co.  The  abil- 
ity of  Lloyd  &  Co.  to  pay  this  debt  was  a 
risk  upon  which  the  coming  back  of  the 
bonds  Into  the  possession  of  Lloyd  &  Co.  de- 
pended. The  contract,  considering  the  possi- 
bility of  the  payment  of  the  debt  by  Lloyd 
&  Co.,  and  the  arising,  therefore,  of  the  right 
of  that  firm  to  retake  possession  of  the 
bonds,  stipulates  for  their  nonreturn  In  that 
event  to  Brown.  On  the  other  hand,  consid- 
ering that  the  firm  of  Lloyd  &  Co.  might  be 
unable  to  pay  the  debt,  and  therefore  fail  to 
recover  possession  of  the  bonds,  the  contract 
provides  that  the  claim  in  favor  of  Brown 
for  the  value  of  his  bonds,  lost  by  the  fail- 
ure of  the  firm  to  pay  the  debt  for  whicb 
they  were  pledged,  should  not  be  preferred 
against  the  assets  of  Lloyd  &  Co.,  to  the  det- 
riment of  Walker's  claim.  Now,  the  restric- 
tion placed  on  Brown  as  to  the  nonexercise 
of  his  claim  for  the  value.  In  consequence  of 
the  risk  to  which  the  bonds  were  subjected 
from  the  outstanding  pledge,  cannot  destroy 
the  express  provision  against  the  return  of 
the  bonds  to  Brown  in  the  event  that  the 
risk  of  the  business  did  not  prevent  their 
coming  back  into  the  possession  of  Lloyd  & 
Co. 

Equally  without  force  is  the  assertion  that 
inasmuch  as  the  face  value  of  the  bonds  was 
$15,000,  and  the  debt  for  which  they  were  then 
pledged  was  |15,000,  therefore  the  parties 
could  not  have  contemplated  the  coming  back 
of  the  bonds  into  the  possession  of  Lloyd  & 
Ca,  and  their  return  to  Brown.  This  argu- 
ment, if  accepted,  would  read  out  of  the  con- 
tract its  express  language  providing  against 
the  return  to  Brown  In  the  contingency  stat- 
ed.    Of  course,  the  lien  In  favor  of  Walker  A 


Co.  was  subordinate  to  the  prior  axid  outstand- 
ing claim  resulting  from  the  pledge;  but  tl» 
obvious  purpose  of  the  contract,  while  consld>3 
ering  that  fact,  was  to*glve  to  Walker  &  Ca« 
the  benefit  of  the  bonds  as  a  security  for  their 
claim  in  the  event  Lloyd  &  Co.  discharged  the 
debt,  for  which  they  were  pledged,  from  their 
assets,  and  thereby  became  entitled  to  the 
possession  of  the  bonds.  This  construction  of 
the  contract  and  of  the  rights  of  the  parties 
under  it  was  that  entertained  when  the  an- 
swer was  filed,  and  before  the  proof  had  been 
taken,  since  the  answer  expressly  asserts 
that  the  pledged  debt  had  not  been  paid  by 
Lloyd  &  Co.,  but  was  made  solely  from  the 
assets  of  Brown,  In  order  to  prevent  the  sale 
of  the  bonds,  and  therefore  his  obllgatiOQ  un- 
der the  contract  had  been  discharged.  The 
subsequent  amendment  to  the  answer,  which 
gave  a  different  view  of  the  contract,  was 
made  after  the  coming  In  of  the  proof,  which 
demonstrated  the  fact,  as  we  shall  hereafter 
see,  to  be  that  the  payment  of  the  debt  had 
not  been  made  by  Brown,  but  by  Lloyd  & 
Co.  If  there  be  ambiguity  in  the  contract,  re- 
sort may  be  had  to  the  situation  of  the  par- 
ties, and  the  drcumstances  under  which  It 
was  entered  into,  for  the  purpose,  not  of 
changing  the  writing,  but  of  furnishing  light 
by  which  to  ascertain  its  actual  significance. 
Runkle  v.  Bumham,  1S3  U.  S.  224, 14  Sop.  Ot 
837. 

Resorting  to  these  means,  the  purpose  oC  the 
parties  to  create  a  Hen  upon  the  bonds  or 
their  value  Is  clearly  manifest  At  the  time 
the  contract  was  entered  into,  the  bonds  were 
held  as  collateral  security  for  a  loan  obtained 
by  Lloyd  to  pay  off  a  debt,  for  which  Brown 
was  bound,  contracted  for  the  purchase  price 
of  merchandise.  The  proof  conclusively  sus- 
tains the  averments  of  the  answer  that  tlie 
bonds  had  been  given  by  Brown,  not  for  the 
general  purpose  of  the  business  of  Lloyd  & 
Co.,  but  exclusively  to  enable  that  firm  to  pay 
this  particular  debt  This  refutes  the  theory 
that  the  bonds  were  in  the  hands  of  Lloyd  ft 
Ca  for  every  purpose,  and  suggests  the  inten- 
tion of  the  parties  that  on  the  payment  of  the 
old  debt  by  lioyd  &,  Co.  for  the  purchase  of 
goods,  for  which  the  bonds  were  pledged, 
they  should  occupy  the  same  relation  to  the 
new  debt  for  the  same  purpose  which  was  abont 
to  be  created.  Nor  is  there  force  in  the  argu-^ 
ment  that  the  statement  made  by  ICason  tog 
Lloyd*&  Co.  preceding  the  writing  of  the  letter* 
conclusively  shows  that  Walker  &  Co.  did  not 
contemplate  a  Hen  upon  the  bonds,  and,  there- 
fore, that  the  letter  embodying  the  contract 
which  they  exacted  before  giving  the  credit 
must  be  held  not  to  have  given  rise  to  the  Hen. 
This  suggestion  is  predicated  upon  the  fact 
that  In  the  conversation  the  words  •'or  pro- 
ceeds" of  the  bonds  were  used  by  Mason. 
But  the  contract  contains  no  such  words.  It 
stipulates  against  the  return  of  the  bonds  to 
Brown,  and  agalust  the  use  by  Brown  of  his 
claim  against  the  assets  for  the  value  of  the 
bonds.     The  use  by  Mason  of  the  word  ^'pro* 
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ceedfl^  cannot  be  held  to  obliterate  the  writ- 
ten contract,  and,  If  resort  Is  to  be  had  to  the 
attendant  drcomstances,  It  must  be  so  had, 
not  to  a  particular  word  used  In  a  conversation, 
but  the  whole  of  the  situation  must  be  con- 
sidered. If  this  Is  done,  It  becomes  clear  that, 
as  Walker  &  Co.  were  familiar  with  the  trans- 
action by  which  the  bonds  had  been  delivered 
to  Lloyd  &  CJa  by  Brown  for  the  purpose  of 
being  used  as  collateral  for  a  particular  debt, 
which  was  confirmed  by  the  statement  made 
to  them  by  Lloyd  at  the  time  of  the  transac- 
tion, we  cannot  presume  tliat  they  treated 
.with  Lloyd  as  having  other  power  over  the 
bonds  than  the  limited  purpose  for  which 
Brown  had  loaned  them.  From  these  consid- 
erations we  conclude  that  the  contract  pro- 
vided for  a  Hen  upon  the  bonds  to  secure 
Walker's  debt  subordinate  to  the  then-out- 
standing lien  resulting  from  the  existing 
pledge,  and  stipulated  against  a  return  of  the 
bonds  In  the  event  of  the  payment  of  the  debt 
by  Lloyd  &  Co.,  and  imposed  upon  Brown  the 
obligation  not  to  assert,  quoad  the  debt  of 
Walker  &  Co.,  a  claim  against  the  assets  of 
Lloyd  A  Co.,  for  the  value  In  the  event  the 
risk  of  the  business  (the  outstanding  pledge) 
prevented  the  return  of  the  bonds  to  the  pos- 
session of  Lloyd  &  Co. 

The  question,  then,  arises:  Were  the  bonds 
absorbed  by  the  risk  of  the  business,  or  were 
they,  on  the  contrary,  returned  to  Brown,  hi 
violation  of  the  contract,  and  subject  to  the 
equitable  Hen  which  the  contract  created  to 
^secure  the  payment  of  the  debt  due  Walker  & 
gCo.?  Shortly  after  the  making  of  the  con- 
•  tract,— that  Is,  on  October  26  and  29,*  1889,— 
two  payments,  one  for  $7,300,  and  the  other 
for  $2,700,  were  made  on  account  of  the  debt 
due  the  Union  National  Bank  for  which  the 
bonds  were  held  as  collateral.  When  these 
two  payments,  aggregating  $10,000,  were 
made,  10  of  the  Memphis  bonds  were  delivered 
by  the  bank  to  Lloyd,  and  by  hhn  returned  to 
Brown.  Subsequently,  on  December  17,  1889, 
the  balance  of  the  debt  ($5,000)  was  paid  to 
the  bank,  and  the  remainder  of  the  bonds 
was  also  returned  to  Brown.  As  to  the 
source  whence  the  money  wherewith  the  pay- 
ment of  October  2Cth  of  $7,300  was  made,  the 
testimony  of  Lloyd  is,  to  speak  mildly,  of  an 
evasive  character.  The  proof,  however,  con- 
clusively establishes  that  this  payment  was 
made  as  follows:  Lloyd  and  Brown  called  at 
the  Polk  County  Savings  Bank,  of  Des  Moines, 
Iowa,  and  a  loan  was  asked.  In  the  name  of 
Uoyd,  for  $7,500,  and  a  90-day  note  for  that 
amount  was  drawn  by  Lloyd  to  the  order  of 
the  bank.  This  note,  after  being  Indorsed  by 
Brown,  was  discounted  by  the  savings  bank, 
the  bank  giving  for  the  net  amount  of  the  dis- 
count a  draft  on  New  Yorlj,  which  was  used 
to  make  the  payment  to  the  Union  National 
Bank.  The  payment  of  October  20th  of  $2,700 
is,  by  the  uncontradicted  testimony,  shown  to 
have  been  made  solely  from  the  assets  of 
Lloyd  &  Co.  The  payment  on  December  17th 
of  the  $5,000  was  made  in  this  way:     Brown 


drew  two  drafts,  for  $2,600  each,  on  Lloyd  M 
Co.,  at  Ellensburg,  to  the  order  of  the  Iowa 
National  Bank  of  Des  Moines;  and  these  drafts 
were  discounted  by  that  bank,  and  the  pi-o* 
ceeds  put  to  Brown's  credit  on  account.  He 
then  purchased  a  draft  to  the  order  of  the 
Union  National  Bank  for  $5,000,  giving  his 
check  on  his  own  bank  account  in  payment  of 
the  draft.  The  draft  so  purchased  was  used 
for  the  payment  of  the  balance  due  the  Union 
National  Bank,  by  which  final  payment  the  re- 
lease of  the  remainder  of  the  bonds  was  ac- 
complished. The  two  drafts  drawn  by  Brown 
on  Lloyd  &  Co.  were  forwarded  by  the  Iowa 
bank  to  EUensburg  for  collection.  One  of 
them  was  paid  in  full  from  the  assets  of 
Lloyd  &  Co.  before  their  failure.  The  other 
remained  unpaid  at  the  date  of  the  failure,^ 
and  was  treated  by  Brown  as  a  liability  of  the§ 
firm,  and  was  used  for  the  purpose*af  absorb-* 
Ing  Its  assets  In  the  manner  to  be  hereafter 
stated.  On  the  drawing  of  these  drafts. 
Brown  credited  Lloyd  &  Co.  on  account  with 
the  amount  thereof,  and  against  this  credit 
he  debited  Lloyd  &  Co.  with  the  $5,000  which 
he  paid  for  account  of  Lloyd  for  the  final  pay- 
ment on  the  note  due  the  UnloA  National 
Bank. 

Near  the  middle  of  December,  1889,  Brown 
was  in  EUensburg;  and  on  the  26th  of  De- 
cember, at  the  instigation  of  Brown,  a  chattel 
mortgage  upon  the  stock  of  goods  of  J.  C. 
Lloyd  &  Co.  was  executed  in  favor  of  the 
Iowa  National  Bank  of  Des  Moines,  for  $17,- 
500;  and  on  the  same  day  a  mortgage  sec- 
ond in  rank,  also  at  the  instigation  and  re- 
quest of  Brown,  was  executed  by  the  firm  in 
favor  of  the  Polk  County  Savings  Bank  for 
$7,5(X).  Included  in  the  amount  of  the  debt 
secured  by  the  mortgage  to  the  Polk  County 
Savings  Bank  were  the  notes  for  $7,500  given 
by  Lloyd,  and  indorsed  by  Brown,  from  the 
proceeds  of  which  the  first  payment  of  $7,300 
was  made.  Included  in  the  debt  of  the  Iowa 
National  Bank,  for  which  the  mortgage  was 
given,  was  the  draft  for  $2,500,  wiUch,  as  has 
been  already  stated,  was  not  paid  at  that 
date  by  Lloyd  &,  Go.  The  balance  of  the  debt 
in  favor  of  the  Iowa  National  Bank  repre- 
sented renewal  notes  of  Lloyd,  indorsed  by 
Brown,  which  were  held  by  tJie  Iowa  Na- 
tional Bank;  the  original  notes  having  been 
prior  In  date  to  the  formation  of  Lloyd  &  Co. 

The  proof  leaves  no  doubt  that  the  execu- 
tion of  these  mortgages  was  brought  about 
by  Brown,  who  thus  sought  to  secure  the 
stock  of  goods  of  Lloyd  &  Co.  for  the  purpose 
of  paying  the  debts  for  which  he  asserted 
himself  to  be  Indirectly  liable.  Indeed,  as  to 
the  mortgage  taken  in  favor  of  the  Iowa  Na- 
tional Bank,  the  unchallenged  proof  Is  that 
Brown  acted,  in  procuring  the  mortgage, 
without  reference  to  or  instructions  from  the 
bank,  but  solely  in  his  own  interest  Having 
thus  obtained  the  two  mortgages  upon  the 
stock  of  goods,  he  proceeded,  by  way  of  pro- 
curing a  mortgage  on  real  estate  of  Lloyd,  of 
assignments  of  a  leasehold  held  by  lilm  or 
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M  his  flrm,  a«Bf gnment  of  a  mortgage  claim  ex- 
^  IsHng  In  favor  of  Lloyd  &  Co.,  and  by  receipt 

•  of  ?7,G00  In  cash  procured  bj*Lloyd  by  mort- 
gage upon  real  estate,  to  make  himself  mas- 
ter of  the  situation,  so  as  to  apply  practically 
all  the  property  of  Lloyd  &  Co.  and  Lloyd 
IndiTldually  to  the  payment  of  debts  claimed 
to  be  due  him  by  Lloyd  &  Co.,  Including  those 
debts  for  which  he  was  contingently  liable. 
Having  thus  secured,  to  the  utmost,  all  his 
claims  against  Lloyd  &  Co.,  by  treating  the 
debts  upon  which  he  was  contingently  liable 
as  the  debts  of  Lloyd  &  Co.,  a  chattel  mort- 
gage, inferior  in  rank  to  those  taken  in  the 
name  of  others,  was  executed  in  favor  of 
Walker  &  Co.  for  a  part  of  the  debt  due  them, 
and  they  were  advised  by  telegram  of  the 
fact  The  failure  of  Lloyd  &  Co.  at  once  fol- 
lowed these  occurrences.  Attachments  were 
sued  out  by  many  general  creditors,  and  the 
business  was  wrecked.  Without  going  into 
details  as  to  the  result  of  the  mortgages  and 
attachments,  it  suffices  to  say  that  nothing 
was  paid  on  account  of  Walker  &  Co.'s  debt. 

The  contention  that  $9,800  of  the  money 
paJd  on  account  of  the  debt  of  the  Union  Na- 
tional Bank  for  |15,000  must  be  considered  as 
solely  made  by  Brown  is  without  merit  This 
claim  is  based  on  the  fact  that  the  notes 
for  $7,500,  which  were  discounted  by  the 
Polk  County  Savings  Bank,  and  from  which 
discount  the  money  was  derived  to  make  the 
payment  of  $7,300,  were  indorsed  by  Brown, 
and  upon  the  further  fact  that  one  of  the  two 
drafts,  of  $2,500  each,  which  were  drawn  up- 
on Lloyd  &  Co.  to  make  up  the  $5,000,  and 
which  was  discounted  by  the  Iowa  National 
Bank,  was  drawn  by  Brown.  The  notes  and 
the  draft  were  primarily  obligations  of  Lloyd 
ft  Co.  The  contract  between  Brown  and 
Walker  &  Co.  from  which  the  lien  on  the 
bonds  arose  forbade  the  return  of  the  bonds, 
and,  besides,  stipulated,  In  the  event  of  their 
being  lost  by  the  risk  of  the  business,  that 
the  claim  for  their  value,  in  favor  of  Brown, 
as  against  Lloyd  &  Co.,  should  not  be  urged 
until  the  payment  of  the  debt  of  Walker  & 
Co.  It  would  be  against  the  most  elementary 
rules  of  good  conscience  and  of  fair  dealing 
^to  allow  Brown  to  treat  the  payment  of  the 
gdebt  as  having  been  made  by  Lloyd  &  Co., 

•  and  therefore  to  enforce,  against  the^assets  of 
that  firm,  the  entire  claim,  to  the  detriment 
of  Walker  &  Co.,  and  at  the  same  time  to 
allow  Brown  to  defeat  the  lien  on  the  bonds 
upon  the  contrary  hypothesis  that  the  entire 
payment  had  been  made  by  him  (Brown),  and 
not  by  Lloyd  &  Co.  No  court  of  conscience 
can  permit  Brown  to  speculate  on  his  chances 
of  securing  himself  for  all  his  claims  by  de- 
feating the  lien  of  Walker  &  Co.,  on  the  one 
hand,  and  then,  on  the  other,  to  allow  him 
to  assume  a  conflicting  attitude  in  order  to  de- 
stroy the  lien.  Having  asserted  the  claims 
as  debts  of  Lloyd  &  Co.,  having  sought  to  ab- 
sorb the  assets  on  this  theory.  Brown  is  con- 
cluded by  his  conduct 

The  claim  set  up  in  the  amended  answer 


that,  because  Brown  had  other  debts  of 
Lloyd  &  Co.  which  are  unpaid,  therefore  ha 
had  contributed  to  the  amount  of  $15,000  to 
the  assets  of  Lloyd  &  Co.,  and  thus  performed 
his  contract  is  as  wanting  in  equity  as  the 
contention  which  we  have  Just  considered.  It  is 
far  from  clear  from  the  record  whether  these 
asserted  debts  have  not  really  been  paid  or 
secured,  but  if  they  have  not  the  stipulation 
of  the  contract  which  forbade  the  return  of 
the  bonds  was  for  the  benefit  of  Walker  A 
Co.,  not  for  that  of  all  the  creditors  of  Lloyd 
&  Co.  Having  dedicated  the  bonds  belonging 
to  him  to  the  payment  of  the  debt.  Brown 
cannot  be  heard  to  make  an  exception  in  ta- 
vor  of  claims  held  by  himself,  if  any  sucii 
then  existed  or  thereafter  arose,  so  as  to  de- 
stroy the  security  created  by  him  In  favor 
of  Walker  &  Co.,  and  upon  the  faith  of  which 
they  contracted.  If  there  were  debts  due 
Brown  by  Lloyd  &  Co.,  they  were  as  com- 
pletely excluded  from  interfering  with  the 
lien  of  Walker  &  Co.  upon  the  bonds  as  If 
they  had  been  held  by  third  persons. 

The  contention  that  the  debt  of  Walker  ft 
Co.  was  extinguished  from  the  fact  that, 
after  having  accepted  the  mortgage  security 
for  a  part  of  their  debt,  they  united  with  oth« 
er  mortgage  creditors  in  buying  the  rights  of 
certain  attaching  creditors,  and  thereafter 
sold  the  stock  of  goods  without  foreclosure^ 
is  fully  answered  by  the  statement  that  thei^^ 
is  no  proof  whatever  of  any  agreement  thatg 
the  taking  *of  security  should  extinguish  the* 
original  claim;  and  the  proof  Is  also  clear 
that  the  acts  of  Walker  as  to  the  purchase  of 
the  rights  of  the  attaching  creditors,  and 
the  subsequent  dealings  with  the  property, 
were  upon  the  express  understanding  with 
Brown  that  these  transactions  should  in  no 
way  impair  the  rights  of  Walker  &  Co.  under 
the  contract  which  we  have  considered. 

The  asserted  right  of  Walker  &  Co.  to  en- 
force against  the  estate  of  Brown  a  claim  for 
$560.14,  averred  to  have  been  expended  in  an 
effort  to  collect  the  debt  due  by  Lloyd  &  Go. 
ui)on  an  alleged  agreement  of  Brown  to  re- 
pay the  same,  was  not  pressed  at  the  hear- 
ing; and  we  do  not  therefore  determine 
whether  the  sum  was  really  due,  and  wheth- 
er, if  due,  it  is  enforceable  in  a  court  of 
equity. 

There  was  a  claim  made  in  the  discussion 
at  bar  that  the  interest  on  the  portion  of  the 
debt  due  Walker  &  Co.,  which  was  embraced 
within  the  mortgage  executed  in  Washing- 
ton, bears  10  per  cent,  interest  and  therefore 
should  be  allowed  at  that  rate.  But  this 
claim  overlooks  the  fact  that  the  blU  is  found- 
ed upon  the  general  account  due  Walker  St 
Co.,  and  not  upon  the  mortgage  executed  in 
Washington,  which  represented  only  a  part 
of  the  debt  Besides,  the  account  due  by 
Lloyd  &  Co.  to  Walker  &  Co.,  taken  from  the 
books  of  the  latter  firm,  was  offered  in  evi- 
dence on  the  trial;  and  there  is  therein  made 
only  a  charge  of  6  per  cent  interest,  compnt> 
I  ed  to  a  short  time  before  the  filing  of  the  biU. 
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This  Is  conclnslve  against  the  claim  of  inter- 
est at  the  rate  of  10  per  cent.  There  Is  also 
a  reference  in  the  record  to  several  Interest 
coupons  collected  on  the  Memphis  honds  by 
Brown  prior  to  his  death,  and  subsequent  to 
the  unlawful  return  of  the  bonds  to  him,  but 
the  ayerments  of  the  bill,  taken  in  connection 
with  the  amendment  electing  to  assert  the 
llpn  against  the  bonds  in  the  hands  of  Mrs. 
Krown,  as  they  were  when  received  from  her 
husband,  preclude  any  questions  which  might 
otherwise  arise  on  this  subject. 
As  the  Memphis  bonds  are  admittedly  In 
S  the  hands  of  Mrs.  Brown  as  a  gift  from  her 
f  husband,  the  enforcement  of  th**lien  thereon 
presents  no  question  as  to  the  jurisdiction  of 
a  court  of  equity  over  the  estate  of  a  de- 
cedent 

It  follows  from  the  foregoing  that  the  court 
below  erred  in  refusing  to  recognize  the  claim 
of  the  complainants,  and  to  enforce  In  their 
favor  a  lien  on  the  Memphis  bonds  in  the 
hands  of  Mrs.  Brown;  and,  for  the  errors  In 
these  particulars,  the  decree  must  be  revers- 
ed, and  the  case  remanded  to  the  trial  court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


(166  U.   8.  606) 

DB  VAUGHN  et  al.  v.  HUTCHINSON  et  al. 

(March  1,  18d7.) 

No.  114. 

Dbvisss—Rdlb  in  Shbllbt'b  Cass. 
Under  the  law  of  real  property  prevailing 
in  the  District  of  Colombia,  as  declared  by  the 
coarts  of  Maryland  and  of  the  District,  though 
ttie  rule  in  Shelley's  Case  is  recognized  as  one 
of  proi>erty,  yet,  if  there  are  explanatory  and 

Sualifying  expressions  from  which  it  appears 
lat  the  import  of  the  technical  language  is 
4*ontrary  to  the  clear  and  plain  intent  of  the 
testator,  the  former  must  yield,  and  the  latter 
wUl  prevail;  and  where  there  is  a  devise  to  a 
person  for  life,  with  remainder  to  the  heirs 
begotten  of  his  body,  and  their  heirs  and  as- 
Rigns,  forever,  the  first  taker  has  an  estate  for 
life,  and  his  children  take  an  estate  in  fee,  by 
purchase. 

Appeal  from  the  Court  of  Appeals  of  the 

District  of  Columbia. 

I.    Samuel  De  Vaughn,  a  resident  of  the  Dis- 

{trict  of  Columbia,  died  on  the  6th  day  of 

•  July,  1867,  leaying  a  last  will  and^testament 

dated  April  20, 1861.    This  will  was  admitted 

to  probate  September  1,  1867,  and  was,  as 

to  those  of  its  provisions  which  are  involved 

in  the  present  litigation,  as  follows: 

"I  give  and  bequeath  unto  my  sister  Susan 
Brayfield  all  my  personal  property,  of  what- 
4?ver  description. 

'*Item.  I  give  and  devise  unto  my  sister 
Susan  Brayfield  the  whole  square  four  hun- 
dred and  eighty-three  and  improvements,  al- 
so lots  twenty  twenty-one,  and  part  of  lot 
twenty-two  in  >iquare  three  hundred  and  sev- 
enty-eight, situated  in  the  city  of  Washing- 
ton, during  her  natural  life,  and  at  her  death 
to  her  daughters  Mary  Rebecca  Brayfield, 
Catharine  Sophia  Harrison,  and  Martha  Ann 


Mttchell,  to  be  divided  In  the  following  man- 
ner, that  is  to  say:  Martha  Ann  shall  have 
one-half  of  lot  twenty,  as  sul)dlvided,  being 
seventy-three  feet  deep,  having  on  the  same 
two  houses;  to  Catharine  Sophia,  the  othei 
half  (behig  the  east  half)  of  said  lot  twenty, 
having  also  on  the  same  two  houses;  and 
Mary  Rebecca  shall  have  the  corner  store 
situated  on  lot  twenty-one.  Catharine  So- 
phia shall  have  the  two  houses  next  south  of 
said  comer  store  on  said  lot  twenty-one,  and 
Martha  Ann  shall  have  the  next  two  houses 
south  of  the  two  to  Catharine  Sophia,  and 
adjoining  the  same  on  said  lot  twenty-one, 
and  Mary  Rebecca  shall  have  the  whole  of 
that  part  of  lot  twenty-two,  as  subdivided 
from  lot  twenty  and  improvements,  during 
their  natural  lives,  and  after  their  death  to 
their  heirs  begotten  of  their  bodies,  and  to 
their  heirs  and  assigns,  forever. 

"I  also  desire  that  square  four  hundred  and 
eighty-three  shall  be  subdivided  at  the  death 
of  my  sister  Susan  Brayfield,  and  distributed 
as  follows:  Mary  Rebecca  Brayfield  shall 
have  the  whole  front  on  K  street,  ninety  feet 
deep  to  a  ten-foot  alley,  which  comprises  lots 
one  and  two,  with  all  improvements  on  the 
same;  Martha  Ann  Mitchell  shall  have  nine- 
ty feet  on  Sixth  street,  running  that  breadth 
through  the  square  to  Fifth  street;  and  Cath- 
arine Sophia  Harrison  shall  have  the  remain- 
der north  portion  of  said  square  four  hun- 
dred and  eighty-three,— during  their  natural 
lives,  and  at  their  death  to  be  equally  divid- 
ed among  the  heirs  of  their  bodies  begotten, 
share  and  share  alike,  and  to  their  hebrs  and^ 
assigns,  forever.  • 

•  "Item.  I  give  and  devise  to  Mary  Rebecca  • 
Brayfield  the  east  part  of  lot  nineteen  In 
square  three  hundred  and  seventy-eight,  and 
all  improvements  on  said  lot,  front  and  rear, 
during  her  natural  life,  and  after  her  death 
to  her  heirs  and  assigns,  forever. 

"Item.  I  give  and  devise  to  Catharine  So- 
phia Harrison  the  east  part  of  lot  seventeen 
in  square  three  hundred  and  seventy-eight, 
including  all  improvements,  and  also  that 
part  as  subdivided  in  the  rear  in  said  square, 
during  her  natural  life,  and  after  her  death 
to  the  heirs  of  her  body  begotten,  and  to 
their  heirs  and  assigns,  forever. 

"Item.  I  give  and  devise  to  Martha  Ann 
Mitchell,  daughter  of  Susan  Brayfield,  the 
west  part  of  lot  eighteen  in  square  three 
hundred  and  seventy-eight,  and  all  improve- 
ments, Including  that  part  as  subdivided  In 
the  rear  on  said  square,  and  to  her  heirs  and 
assigns,  forever. 

"I  give  and  bequeath  to  my  mother  during 
her  natural  life,  out  of  the  rents  of  lots  No. 
twenty,  twenty-one,  and  part  of  twenty-two 
in  square  three  hundred  and  seventy-eight, 
and  also  the  whole  of  square  four  hundred 
and  eighty-three,  devised  to  my  sister  Susan 
Brayfield,  the  sum  of  twenty-five  dollars  per 
month;  or,  if  properly  provided  for  by  my 
said  sister,  then  only  five  dollars  per  month 
for  her  own  use  as  she  may  think  proper.^  [C 
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"Item.  I  give  and  deylse  to  1x17  brother 
John  De  Vaughn,  In  square  four  hundred 
and  eight,  lot  D,  and  parts  of  lots  five  in 
square  four  hundred  and  five,  and  lot  two  in 
square  four  hundred  and  eighty-seven,  and 
all  improvements,  also  lot  eleven  In  square 
five  hundred  and  seventeen,  lots  four  and 
five  In  square  four  and  five  in  square  seven 
hundred  and  eighty-five,  and  to  his  heirs  and 
assigns,  forever,  all  of  which  property  is  sit- 
uated In  the  city  of  Washington,  District  of 
Columbia. 

"Item.  I  give  and  devise  to  my  brother 
William  De  Vaughn,  of  the  city  of  Alexan- 
dria, state  of  Virginia,  lot  three  in  square  one 
thousand  and  ninety-five,  lot  one  in  square 
six  hundred  and  seventy-seven,  lot  four  in 
square  forty-four,  lot  two  in  square  one  hun- 
dred and  twenty -nine,  also  lots  B,  O,  D,  F, 
gand  G  in  square  forty-three,  all  lying  and 
•  being  in  the  city*  of  Washington  and  District 
of  Columbia,  also  the  house  and  lot  on  Hen- 
ry street,  in  the  city  of  Alexandria,  state  of 
Virginia,  and  to  his  heirs  and  assigns,  for- 
ever." 

Martha  Ann  Mitchell,  one  of  the  devisees 
named  in  the  will,  died  In  the  year  18G6,  be- 
fore the  death  of  the  testator,  Samuel  De 
Vaughn,  leaving,  as  her  only  children  and 
i^irs  at  law,  Benjamin  D.  Mitchell,  Richard 
R.  Mitchell,  and  Sarah  W.  Hutchinson.  Mrs. 
Susan  Brayfield,  the  tenant  for  life,  died  In 
December,  1891. 

In  May,  1892,  James  H.  De  Vaughn,  Emily 
'  )e  Vaughn,  and  Rebecca  J.  Klrlc,  as  heirs 
ft  law  of  Samuel  De  Vaughn,  brought,  in 
the  supreme  court  of  the  District  of  Colum- 
bia, a  bill  in  equity  against  William  H.  De 
Vaughn  and  others,  also  heirs  at  law  of 
Samuel  De  Vaughn.  The  purpose  of  the  bill 
was  to  have  a  declaration  that,  by  reason  of 
the  decease  of  Martha  Ann  Mitchell  during 
the  lifetime  of  the  testator,  the  devise  to  her 
lapsed  and  became  void,  and  that  thereupon, 
upon  the  death  of  the  testator  and  of  Susan 
Brayfield,  the  real  estate  described  in  said  de- 
vises became  vested  in  the  heirs  at  law  of  the 
said  testator,  as  if  the  said  testator  had  died 
intestate  as  to  said  real  estate;  and,  upon 
such  declaration,  that  the  said  real  estate 
should  be  sold,  and  the  proceeds  of  such  sale 
should  be  distributed  among  the  parties  law- 
fully entitled  thereto,  as  heirs  at  law  of  the 
said  Samuel  De  Vaughn. 

To  this  bill  appeared  Benjamin  D.  V. 
Mitchell  and  others,  the  children  of  the  said 
Martha  Ann  Mitchell,  who  were  living  at 
the  death  of  the  said  testator,  and  who  filed 
a  demurrer  to  said  bill.  Upon  argument  in 
the  supreme  court  of  the  District  of  Colum- 
bia, the  demurrer  was  sustained,  and,  the 
complainants  electing  to  stand  on  their  said 
bill,  a  final  decree  was  entered,  dismissing 
the  bill,  and  awarding  an  account  of  rents 
and  profits. 

From  this  decree  an  appeal  was  taken 
to  the  general  term,  but  the  cause  was  there- 
after transferred  to  and  heard  In  the  court 


of  appeals  of  the  District  of  Oolnmbia,  and 
on  April  2,  1894,  the  decree  of  the  supreme 
court  was  affirmed.  From  the  decree  of  the 
court  of  appeals  an  appeal  was  duly  prayed 
and  allowed  to  this  court 

H.  O.  Claughton,  for  appeUants.  J«  M. 
Wilson,  for  appellees. 

o 

•Mr.    Justice    SHIRAS,    after   stating   thef 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

It  Is  a  principle  firmly  established  that  to 
the  law  of  the  state  in  which  the  land  Is 
situated  we  must  look  for  the  rulc8  which 
govern  its  descent,  alienation,  and  transfer, 
and  for  the  effect  and  construction  of  wills 
and  other  conveyances.  U.  S.  t.  Crosby,  7 
Cranch,  115;  Clark  v.  Graham,  6  Wheat  577; 
McGoon  V.  Scales,  9  Wall.  23;  Brine  v.  In- 
surance Co.,  96  U.  S.  627. 

Accordingly,  in  the  present  case,  we  are  re- 
lieved from  a  consideration  of  the  innumer- 
able cases  In  which  the  courts  hi  England 
and  in  the  several  states  of  this  Union  have 
dealt  with  the  origin  and  application  of  the 
rule  in  Shelley*s  Case.  We  have  only  to  do 
with  that  famous  rule  as  expounded  and  ap- 
plied by  the  courts  of  Maryland  while  the 
land  In  question  formed  part  of  the  territory 
of  that  state,  and  to  further  inquire  whether, 
since  the  cession  of  the  lands  forming  the 
District  of  Columbia,  there  has  been  any 
change  in  the  law  by  legislation  of  congress. 

We  learn  from  the  reported  cases  that  the 
rule,  as  established  in  the  Jurisprudence  of 
England  before  the  American  Revolution, 
was  introduced  into  Maryland  as  part  of  the 
common  law,  and  has  been  constantly  recog- 
nized and  enforced  by  the  courts  of  that 
state.  Home  t.  Lyeth,  4  Har.  &  J.  435; 
Ware  t.  Richardson,  8  Md.  506;  Shrere  t. 
Shreve,  43  Md.  382;  Dickson  v.  Satterfleld, 
53  Md.  317;   Holstead  v.  HaU,  60  Md.  200. 

But  we  also  learn  from  those  cases  and 
other  Maryland  cases  that  might  be  dted 
that  though  the  rule  is  recognized  as  one  of 
property,  yet  if  there  are  explanatory  and^ 
qualifying  expressions,  from  which  tt  ap-H 
pears  that  the^import  of  the  technical  iaib* 
guage  is  contrary  to  the  clear  and  pUin  In- 
tent of  the  testator,  the  former  must  yield, 
and  the  latter  will  preraiL 

Thus,  in  the  case  of  Shreve  t.  Shreva,  48 
Md.  382,  where  there  was  a  devise  to  named 
children  of  the  testator,  for  and  during  their 
natural  lives,  and  on  the  death  of  said  chil- 
dren, or  either  of  them,  to  his  or  her  Issne 
lawfully  begotten,  and  their  heirs  or  assigns, 
forever,  it  was  held  that  the  word  ''issue," 
used  in  tlie  clause  cited,  was  a  word  of  pnr^ 
chase;  and  in  the  opinion  it  was  said: 
"Again,  there  are  words  of  limitation  super- 
added to  the  gift  to  the  issue;  it  is  to  them 
and  their  heirs  forever.  Now,  In  the  well- 
known  case  of  Ludding^ton  v.  Kime,  1  Ld. 
Raym.  203,  the  devise  was  in  very  nearly  the 
same  terms.  VI..  to  A^t,^^^^e  ^t^Q^^ 


DE  VAUGH2^  v.  HUTCHIKSOK. 


468 


peacbment  of  waste,  and,  in  case  he  sbonld 
leave  anj  issue  male,  then  to  snch  Issue 
male  and  his  heirs,  forever,  with  a  limitation 
over  in  default  of  such  issue;  and  the  court 
held  the  testator  intended  the  word  'issue' 
should  be  deslgnatio  personae,  and  not  a 
word  of  limitation,  'because  he  added  a  fur- 
ther limitation  to  the  issue,  viz.  and  to  the 
heirs  of  such  issue  forever/  The  principle 
deduced  from  this  case  is  thus  stated  in  6 
Cruise,  Dig.  (3d  Am.  Ed.)  p.  259:  'Where  an 
estate  is  devised  to  a  person  for  life,  with 
remainder  to  his  issue,  with  words  of  limita- 
tion added,  the  word  '*issue"  will  in  that 
case  be  construed  to  be  a  word  of  pur- 
chase.' " 

The  court,  in  Shreve  v.  Shreve,  took  no- 
tice of  the  fact  that  the  case  of  Luddington 
V.  Kime  has  been  doubted,  particularly  by 
Powell  in  his  learned  work  on  Devises,  but 
the  Maryland  court  adds: 

"But  these  views  [of  Powell]  do  not  ap- 
pear to  have  been  adopted  by  the  most  re- 
cent English  decisions,  for  in  Golden  v. 
Cropp,  6  Jur.  (N.  S.)  562,  where  a  testator 
devised  property  to  his  daughter  for  life, 
and  after  her  death  to  the  issue  of  her  body 
lawfully  begotten,  to  hold  to  them  and  their 
heirs,  forever,  as  tenants  in  common,  and, 
in  default  of  such  issue,  then  over,  it  was 
held  that  the  daughter  took  but  a  life  estate. 
That  case  was  decided  by  Sir  J.  Romllly,  M. 
eiR.;  and  his  opinion  is  thus  briefly  and  em- 
^phatically  expressed:  'I  have  always  con- 
•  sidered  that  where  an  estate  Is  given  to^the 
ancestor,  and  there  is  a  direction  that  it  is 
afterwards  to  go  to  the  issue  of  his  body, 
and  the  mode  In  which  the  Issue  are  to  take 
is  specified,  with  words  added  giving  them 
the  absolute  interest,  there  the  ancestor 
takes  an  estate  for  life,  and  not  an  estate 
tail,  although  there  is  a  devise  over  in  the 
event  of  the  ancestor  not  having  any  Issue. 
No  one  can  doubt  that  the  word  "Issue"  is 
here  used  as  equivalent  to  "children."  I  am 
of  opinion  the  daughter  takes  an  estate  for 
life,  and  that  her  issue  take  as  purchasers 
an  estate  in  fee  simple,  as  tenants  In  com- 
mon.' 

"So,  in  the  still  more  recent  case  of  Brad- 
ley V.  Ctortwright,  L.  R.  2  C.  P.  511,  it  was 
held  that  where  an  estate  is  given  for  life, 
and  the  remainder  to  the  issue  is  accom- 
panied by  words  of  distribution,  and  by 
words  which  would  convey  an  estate  in  fee 
or  in  tail  to  the  issue,  the  estate  of  the  first 
taker  la  limited  to  an  estate  for  life;  and 
that,  whether  the  estate  is  given  In  fee  to 
the  Issue  by  the  usual  technical  words,  'heirs 
of  the  body,'  or  by  Implication. 

•*It  may  be,  as  stated  by  Mr.  Powell,  that 
subsequent  decisions  In  England  iiave  In 
effect  overruled  Luddingtuu  v.  Kime,  and  i 
that  at  the  present  time  the  will  before  us 
would  receive  a  different  construction  in 
the  English  courts;  but  we  have  been  re- 
ferred to  no  decision  in  this  country,  nor  are 
we  aware  of  any,  in  which  that  case  has 


been  overruled  or  Its  authority  4uesf;oned. 
It  is,  with  others,  cited  by  Ghtoicellof  Kent 
as  authority  for  the  position  that  where  the 
testator  superadds  words  of  explanation  or 
fresh  words  of  limitation,  and  a  new  in- 
heritance Is  grafted  upon  the  heirs  to  whom 
he  gives  the  estate,  the  case  will  be  with- 
drawn from  the  operation  of  the  rule.  4 
Kent,  Comm.  221.  It  meets  an  approving 
reference  In  the  very  able  opinion  of  Yeates, 
J.,  in  FIndlay  v.  Riddle,  3  Bin.  156,  where 
there  was  a  devise  to  A.  for  life,  and,  If  he 
died  leaving  lawful  issue,  to  his  heirs  as 
tenants  in  common,  and  their  respective 
heirs  and  assigns,  and  the  court  held  that  A 
took  only  an  estate  for  life  with  a  contin- 
gent remainder  to  his  heirs. 

"But  what  is  more  important  to  the  de-^ 
cision  of  this  case  is  the  fact  that  the  doc-n 
trine  of  Luddington  v.  Kime  and  other^sim-* 
liar  cases  has  been  repeatedly  recognized 
and  approved  by  the  courts  of  this  state. 
Thus,  in  Home  v.  Lyeth,  4  Har.  St  J.  435,  a 
case  which  Ghancellor  Kent  cites  as  contain- 
ing a  learned  and  accurate  exposition  of 
the  rule  under  all  its  modifications  and  ex- 
ceptions, we  find  an  exception  to  its  opera- 
tion thus  stated:  'So,  where  the  persons  to 
take  cannot  take  as  heirs  by  the  description 
by  reason  of  a  distributive  direction  incom- 
patible with  a  course  of  descent,  as  where 
gavelkind  lands  were  devised  to  A  and  the 
heirs  of  her  body,  lawfully  to  be  begotten* 
as  well  males  and  females,  and  to  their  heirs 
and  assigns  forever,  to  be  equally  divided 
between  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  Joint  tenants; 
in  this  case  it  was  held  that  the  words  "heirs 
of  the  body''  did  not  operate  as  words  of  lim- 
itation, because  they  were  corrected  or  ex- 
plained by  the  words  which  followed,  and 
were  irreconcilable  with  the  notion  of  de- 
scent, and  also  because  there  were  words  of 
fee  ingrafted  on  the  words  of  limitation, 
which  showed  that  the  estates  given  to  the 
children,  and  not  the  estate  of  A.,  were  to  be 
the  groundwork  of  succession  of  heirs*  or, 
in  other  words,  that  the  children  of  A.  were 
to  be  the  termini  for  the  succession  to  take 
Its  course  from.' 

"Again,  In  Lyles  v.  DIggs,  6  Har.  &  J. 
373,  we  find  approval  of  Backhouse  v.  Wells, 
1  Eq.  Gas.  Abr.  184,  pi.  27  (another  case 
that  Mr.  Powell  insists  has  been  overruled 
in  England),  in  reference  to  which  the  court 
say:  'The  devise  was  to  one  for  life,  and 
after  his  decease  to  the  Issue  male  of  his 
body,  and  to  the  heirs  male  of  the  bodies 
of  such  issue,  and  the  fli*st  taker  was  held 
to  have  only  an  estate  for  life,  the  word 
**issne"  not  being  ex  vl  termini  a  word  oi 
limitation,  and  the  words  of  limitation  graft 
ed  upon  It,  as  In  this  case,  showing  that  it 
was  used  as  a  word  of  purchase,  and  as  de- 
scriptive of  the  person  who  was  to  take  the 
estate  tall.' 

"In  Chilton  v.  Henderson,  9  GUI,  432,  the 
testator  devised  land  to  his  son  for  life,  and 
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If  be  should  have  lawful  Issue  of  his  body, 
then  such  Issue,  after  the  son's  death,  to 
Imvo  the  land  iu  fee  tail,  and,  if  the  son  died 
without  such  issue,  then  over;  and  it  was 
^held  tbjit  the  son  took  but  a  life  estate.  In 
gthe  opinion  prepared  by  Judge  Magruder  in 

•  that  case  (which  *ls  reported  in  a  note  to 
Simpers  v.  Simpers,  15  Md.  191),  he  says: 
'In  the  case  now  to  be  decided,  there  are 
words  superadded  to  the  word  "issue"  quite 
sufficient  to  give  them  the  inheritance,  and 
the  law  Is  that  where  an  estate  is  devised 
to  a  person  for  life,  with  remainder  to  his 
issue,  with  words  of  limitation  superadded, 
the  word  "Issue"  will  in  that  case  be  con- 
strued to  be  a  word  of  purchase,  which  Is 
the  doctrine  of  Luddington  y.  Kime,  cited 
from  Cruisers  Digest/ 

"After  this  repeated  and  recent  recognition 
by  our  predecessors  of  this  rule  of  construc- 
tion derived  from  Luddington  y.  Kime,  and 
other  like  cases  in  the  earlier  English  re- 
ports, we  are  constrained  to  hold  that  it 
applies  to  and  governs  that  part  of  that 
clause  of  this  will  which  we  have  thus  far 
considered,  even  though  we  may  be  of  opin- 
ion a  difTerent  construction  would  be  given 
to  it  by  the  courts  of  England.  Having 
thus  determined  the  word  *lssue'  is  here  used 
as  a  word  of  purchase.  It  is  clear  it  must 
bear  the  same  construction  when  used  in 
the  Immediately  following  sentence,  *and, 
if  any  of  said  children  shall  die  without  is- 
sue lawfully  begotten,  I  give,  devise,  and 
bequeath  his  or  her  portion  to  the  surviving 
child  or  children  and  their  issue,  and  to  the 
heirs  of  said  issue,  forever.*  In  other  words, 
the  portion  given  to  each  child  for  life  goes, 
in  case  he  dies  without  leaving  children,  in 
the  same  way  as  the  original  share;  that 
is,  to  the  surviving  children  for  life,  and 
upon  their  death  to  their  issue  in  fee.*' 

We  have  extracted  such  large  portions  of 
the  opinion  In  this  case  of  Shreve  v.  Shreve 
because  it  plainly  shows  that  the  will  before 
us  in  the  present  case  would  have  been  con- 
strued by  the  supreme  court  of  the  state 
of  Maryland  as  creating  a  life  estate  only 
in  Martha  Ann  Mitchell,  and  an  estate  in 
fee  in  the  heirs  of  her  body  begotten.  It 
is  true  that  the  words  in  Shreve  v.  Shreve 
were  "issue  lawfully  begotten,"  but  the 
case  of  Home  v.  Lythe,  4  Har.  &  J.  435,  is 
approved,  where  the  words  "the  heirs  of  her 
body  lawfully  to  be  begotten"  were  similarly 
construed. 
In  Clark  v.  Smith,  49  Md.  117,  the  court, 
I© by  Alvey,  J.,  stated  the  rule  as  follows: 
g    "It  is  a  well-settled  rule  of  construction 

•  that  technicarwords  of  limitation  used  in  a 
devise,  such  as  *heirs*  generally,  or  *heirs  of 
the  body,'  shall  be  allowed  their  legal  effect, 
unless,  from  subsequent  inconsistent  words, 
It  Is  made  perfectly  plain  that  the  testator 
meant  otherwise.  Or,  to  use  the  language 
of  Lord  Eldon,  In  Wright  v.  Jessor,  2  Bligh, 
1,  the  words  'heirs  of  the  body*  will,  indeed, 
yield  to  a  particular  Intent  that  the  estate 


shall  be  only  for  life,  and  that  may  be  from 
the  effect  of  superadded  words,  or  any  ex- 
pression showing  the  particular  intent  of 
the  testator,  but  they  must  be  clearly  In- 
telligible and  unequivocal." 

Though  these  decisions  were  made  since  the 
lanils  in  question  in  this  case  became  part  of 
the  District  of  Columbia,  yet  their  reasoning 
is  based  upon  the  history  of  the  law  in  MaiT- 
land  ever  since  that  state  became  independent; 
and  we  are  therefore  warranted  In  the  con- 
clusion that  the  law  as  laid  down  In  the  cited 
cases  was  the  law  wheji  the  state  of  Mary- 
land ceded  to  the  United  States  the  territory 
now  embraced  in  the  city  of  Washington  and 
District  of  Columbia. 

It  is  not  claimed  that  there  has  been  any 
legislation  by  the  congress  of  the  United 
States  which  has  modified  or  changed  the  law 
in  this  particular  as  it  was  when  the  lands  in 
question  were  subject  to  the  law  of  Maryland. 

Nor  do  we  find  that  there  has  been  any  at- 
tempt by  the  courts  of  the  District  to  lay 
down  a  different  rule.  What  Is  the  law  of 
those  courts  we  learn  from  the  opinion  of 
the  court  of  appeals  filed  In  this  case,  reported 
In  3  App.  Cas.  D.  C.  50,  where  the  doctrine 
was  thus  stated: 

"It  is  certainly  a  well-settled  principle  hi 
the  law  of  real  property,  indeed  as  well  set- 
tled as  the  rule  in  Shelley's  Case  Itself,  that 
where  an  estate  is  expressly  devised  to  a  p»- 
son  tor  life,  with  remainder  to  the  heirs  of  hla 
body,  and  there  are  words  of  explanation  an- 
nexed to  such  word  'heirs,*  from  whence  It 
may  be  collected  that  the  testator  meant  to 
qualify  the  meaning  of  the  words  'hehrs,'  and 
not  to  use  It  In  a  technical  sense,  but  as  de- 
scriptive of  the  person  or  persons  to  whom 
he  Intended  to  give  his  estate,  after  the  death 
of  the  first  devisee,  the  word  *heh^'  will  in^ 
such  case  operate  as  word  of  purchase."  ^ 

*As  this  ophiion  was  delivered  by  a  Judge* 
who  was  but  recently  the  chief  Justice  of  the 
court  of  appeals  of  Maryland,  It  may  not  be 
out  of  place  to  quote  what  he  says  respecting 
the  law  of  that  state: 

"In  the  courts  of  Maryland,  where  the  law 
of  real  property  Is  supposed  to  be  the  same  u 
that  which  prevails  in  this  District,  except  u 
it  may  have  been  changed  by  positive  legisla- 
tion since  the  cession  by  that  state,  the  same 
principle  of  construction  has  been  fully  recog- 
nized and  applied  in  numerous  cases.  This 
will  clearly  appear  upon  examination  of  the 
cases  of  Home  v.  Lyeth,  4  Har.  &  J.  436; 
Chelton  v.  Henderson,  9  GIU,  432;  Shreve  v. 
Shreve,  43  Md.  382;  Fallon  y.  Harman,  44 
Md.  263;   and  Clark  v.  Smith,  49  Md.  117." 

The  case  of  Daniel  v.  Whartenby,  17  WalL 
G39,  was  cited  by  the  court  below,  and  is  dis- 
cussed in  the  briefs  of  the  respectlye  connsd. 
The  syllabus  of  the  case  is  as  follows: 

"A  testator  gave  his  estate,  both  real  and 
personal,  to  his  son  R.  T.  'during  his  natural 
life,  and  after  his  death  to  his  issue,  by  him 
lawfully  begotten  of  his  body,  to  such  Issue, 
their  heirs  and  assigns,  forever/    In  case  B. 
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T.  should  die  withont  lawful  Issue,  then,  In 
that  case,  he  devised  the  estate  to  his  own 
widow  and  two  sisters  'during  the  natuml  life 
of  each  of  them,  and  to  the  survivor  of  them/ 
and,  after  the  death  of  all  of  them,  to  I.  W., 
his  heirs  and  assigns,  forever,  with  some  pro- 
visions In  case  of  the  death  of  I.  W.  during 
the  lifetime  of  the  widow  and  sisters.  Held, 
that  the  rule  in  Shelley's  Case  did  not  apply, 
and  that  the  estate  in  R.  T.,  the  first  taker, 
was  not  a  fee  tall,  but  was  an  estate  for  life, 
with  remainder  hi  fee  to  the  Issue  of  his  body, 
contingent  upon  the  birth  of  such  issue,  and. 
In  default  of  such  issue,  remainder  for  life  to 
his  widow  and  sisters,  with  remainder  over  in 
fee,  after  their  death,  to  I.  W." 

This  case  came  up  on  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Delaware,  and  it  is  noticeable  that  the 
reasoning  of  this  court  did  not  proceed  upon 
the  law  as  expounded  by  the  courts  of  that 

t  state,  but  rather  upon  a  general  view  of  the 
^Bnglish  and  American  cases.  Still,  as  the 
•  judgment  of  the  circuit  court  was*affirmed,  we 
may  well  suppose  that  the  conclusion  reached 
In  this  court  was  in  conformity  with  the  law 
as  applied  in  the  state  of  Delaware. 

The  rule  extracted  from  the  cases  was  thus 
stated  by  Mr.  Justice  Swayne: 

**In  considering  the  rule  in  Shelley's  Oase 
with  reference  to  the  present  case,  a  few  car- 
dinal principles,  as  well  settled  as  the  rule 
itsdf,  must  be  Icept  in  view.  In  construing 
wills,  where  the  question  of  its  application 
arises,  the  intention  of  the  testator  must  be 
fully  carried  out,  so  far  as  it  can  be  done  con- 
sistently with  the  rules  of  law,  but  no  further. 
The  meaning  of  this  is  that  if  the  testator 
has  used  technical  language,  which  brings  the 
case  within  the  rule,  a  declaration,  however 
positive,  that  the  rule  shall  not  apply,  or  that 
the  estate  of  the  ancestor  shall  not  continue 
beyond  the  primary  express  limitation,  or  that 
his  heirs  shall  take  by  purchase,  and  not  by 
descent,  will  be  unavaiUng  to  exclude  the 
rule,  and  cannot  affect  the  result  But  if 
there  are  explanatory  and  quallfyhig  expres- 
sions, from  which  it  appears  that  the  import 
of  the  technical  language  is  contrary  to  the 
clear  and  plain  Intent  of  the  testator,  the 
former  must  yield,  and  the  latter  will  prevail.*' 

And,  after  examining  the  language  used, 
the  conclusion  was  thus  expressed: 

**We  entertain  no  doubt  that  the  testator  in- 
tended to  give  a  life  estate  only  to  Richard, 
and  a  fee  simple  to  his  issue,  and  that  they 
should  be  the  springhead  of  a  new  and  Inde- 
pendent stream  of  descent.  We  find  nothing 
In  the  law  of  the  case  which  prevents  our  giv- 
ing effect  to  that  Intent." 

We  agree  with  the  court  below  that  the  rea- 
soning of  the  case  of  Daniel  v.  Whaitenby,  if 
applicable  to  the  present  case,  would  sustain 
the  construction  put  upon  the  will  of  Samuel 
De  Vaughn  by  the  supreme  court  of  the  Dis- 
trict. 

But,  even  if  that  ease  be  regarded  as  de- 
claratory only  of  the  law  of  Delaware^  its 
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principles  were  followed  and  applied  in  the 
subsequent  case  of  Green  v.  Green,  23  WaJL 
486,  Involving  the  construction  of  a  convey- 
ance of  lands  situated  in  the  District  of  Co-qq 
lumbla,  and   where  the  cases  of  Daniel  v.^ 
^Whartenby,  supra,  and  Ware  v.  Richardson,* 
3  Md.  505,  were  both  approved. 

We  therefore  think  it  clear  that,  under  the 
law  as  declared  in  the  courts  of  Maryland  and 
of  the  District  of  Columbia,  Martha  Ami 
Mitchell  took  a  life  estate  only,  and  that  her 
children  took  an  estate  in  fee. 

In  the  view  that  we  have  taken  of  the  case, 
we  are  not  called  upon  to  re-lnforce  the  rea- 
soning of  the  cases  cited,  but  we  shall  add  a 
single  observation,  In  application  of  Chancel- 
lor Kent's  statement  of  an  exception  to  the 
rule.  4  Kent,  Comm.  (6th  Ed.)  221.  The 
word  "heirs,"  in  order  to  be  a  word  of  limita- 
tion, must  Include  all  the  persons  in  all  gen- 
erations belonging  to  the  class  designated  by 
the  law  as  "heirs."  But  the  devise  here  was^ 
to  Martha  Ann  for  life,  and  at  her  decease  to 
her  heirs  begotten  of  her  body,  and  to  theli 
heh«  and  assigns,— a  restricted  class  of  heirs ,^ 
and  this  limitation  shows  that  It  was  the  in- 
tention of  the  testator  tliat  Martha  Ann's  chil- 
dren should  become  the  root  of  a  new  succes- 
sion, and  take  as  purchasers,  and  not  as  hehrs. 

The  decree  of  the  court  below  is  aflSrmed. 


a65  u.  s.  eo6> 

PAULY  V.  STATE  LOAN  &  TRUST  00. 

(March  1,  1897.) 

No.  201. 

National  Bakks^Insolvbnot  akd  Asskssmsnts- 
— 8barbholdbr8'*'Plbt)oeb'*  of  Sharks. 

1.  One  who  appears  on  the  ofQcial  list  of  tht- 
names  and  residencefi  of  the  shareholders  of  a. 
national  bank  only  as  "pledgee"  of  a  given 
number  of  shares  of  the  capital  stock  of  such 
bank,  nothing  else  appearing,  is  not  a  share- 
holder, within  the  meaning  of  Rev.  St  §  5151,. 
and  is  not  subject  to  the  liability  imposed  by 
that  section  upon  shareholders  of  national 
banlcs.    7  C.  G.  A.  422,  58  Fed.  666,  affirmed. 

2.  Rules  as  to  the  liability  of  shareholders 
of  national  banks  stated. 

In  Error  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Edward  Winslow  Paige,  for  plaintiff  in 
error  W.  P.  Gardiner,  for  defendant  in  «r- 
ror.  fr-. 

Bir.  Justice  HARLAN  delivered  the  opin-* 
ion  of  the  court 

This  was  an  action  to  recover  the  amount 
of  an  assessment  made  on  the  shareholders 
of  a  national  banking  association  in  the 
hands  of  a  receiver. 

Is  the  defendant  in  error,  the  State  Loan 
&  Trust  Company,  a  "shareholder"  of  the 
California    National    Bank    of    San    Diego, 
within  the  meaning  of  the  statute  relating  to  S* 
national*banking  associations?    That  Is  the* 
sole  question  presented  by  the  pleadings. 

By  the  Revised  Statutes  of  the  United 
States  it  is  provided: 

"Sec.  5139.  The  capital  stock  of  each  asscK 
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elation  shall  be  divided  Into  shares  of  one 
hundred  dollars  each,  and  be  deemed  per- 
sonal property,  and  transferable  on  the  books 
of  the  association  In  such  manner  as  may 
be  prescribed  in  the  by-laws  or  articles  of 
association.  Every  person  becoming  a  share- 
holder by  such  transfer  shall,  in  proportion 
to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares; 
and  no  change  shall  be  made  in  the  articles 
of  association  by  which  the  rights,  remedies, 
or  security  of  the  existing  creditors  of  the 
association  shall  be  impaired." 

''Sec.  5151.  The  shareholders  of  every  nar 
tlonal  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts, 
debts,  and  engagements  of  such  association, 
to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition 
to  the  amount  Invested  in  such  shares, 
^    m    m 

**5152.  Persons  holding  stock  as  executors, 
administrators,  guardians  or  trustees  shall 
not  be  personally  subject  to  any  liabilities  as 
stockholders;  but  the  estates  and  funds  in 
their  hands  shall  be  liable  in  like  manner 
and  to  the  same  extent  as  the  testator,  intes- 
tate, ward  or  person  interested  In  such  funds 
would  be,  if  living  and  competent  to  act 
and  hold  the  stock  In  his  own  name." 

**Sec.  5210.  The  president  and  cashier  of 
every  national  banking  association  shall 
cause  to  be  kept  at  all  times  a  full  and  cor- 
rect list  of  the  names  and  residences  of  all 
the  shareholders  in  the  association,  and  the 
number  of  shares  held  by  each.  In  the  office 
where  its  business  is  transacted.  Such  list 
shall  be  subject  to  the  Inspection  of  all  the 
shareholders  and  creditors  of  the  association, 
and  the  officers  authorized  to  assess  taxes 
under  state  authority,  during  business  hours 
^  of  each  day  in  which  business  may  be  le- 
g  gaily  transacted.  A  copy  of  such  list,  on 
•  the  first  Monday  of  July  of  each  year,*verl- 
fied  by  the  oath  of  such  president  or  cashier, 
shall  be  transmitted  to  the  comptroller  of 
the  currency." 

The  comptroller  of  the  currency  appointed 
the  plaintiff  in  error  receiver  of  the  Califor- 
nia National  Bank  of  San  Diego,  Cal.  Rev. 
St.  §  5234.  He  gave  bond  as  required  by 
law,  and  thereafter  entered  upon  the  dis- 
charge of  the  duties  of  his  trust 

In  virtue  of  the  authority  conferred  upon 
him  by  law,  the  comptroller  made  an  as- 
sessment on  the  shareholders  of  the  bank 
for  $500,000,  to  be  paid  by  them  on  or  before 
the  18th  day  of  June,  1892.  The  assessment 
was  equally  and  ratably  upon  shareholders 
to  the  amount  of  100  per  centum  of  the  par 
value  of  the  shares  of  the  capital  stock  of 
the  bank  held  and  owned  by  them  respective- 
ly at  the  time  of  its  failure  or  suspension, 
and  tbe  receiver  was  required  by  an  order  of 
the  comptroller  to  institute  suits  to  enforce 
against  each  shareholder  his  personal  liabili- 
ty to  that  extent 


The  receiver  gave  due  notice  of  the  i 
ment  in  writing,  to  the  State  Loan  &  Tmsl 
Company,  which  is  a  corporation  of  Oallfor" 
nia,  having  its  principal  place  of  business  at 
the  city  of  Los  Angeles,  in  that  state,  and 
made  demand  upon  it  therefor,  but  the  com- 
pany did  not  pay  the  same,  or  any  part 
thereof. 

The  facts  upon  which  the  claim  against 
the  defendant  company  is  based  are  these: 
S.  G.  Havermale  and  J.  W.  Collins,  owners 
and  holders  respectively  of  certificates  num- 
bered 286  and  297,  issued  to  them  for  100 
shares,  each,  of  the  capital  stock  of  tbe  Cal- 
ifornia National  Bank  of  San  Diego,  were  in- 
debted to  the  State  Loan  &  Trust  Company 
upon  their  promissory  note  for  912,500,  be- 
sides interest  These  certificates,  having 
been  indorsed  by  the  respective  holders  by 
writing  their  names  across  the  back  thereof, 
were  transferred  and  delivered  to  the  State 
Loan  &  Trust  Company  as  collateral  secu- 
rity for  the  payment  of  the  above  note»  and, 
so  indorsed,  were,  in  ordinary  course  of  mail, 
transmitted  and  surrendered  to  the  Califor- 
nia  National  Bank  of  San  Diego.  New  cex^o 
tificates,  numbered  308  and  800,  respectively,  S 
were^thereupon  Issued  to  the  State  Loan  &* 
Trust  Company  of  Los  Angeles  as  "pledgee," 
In  lieu  of  certificates  286  and  297. 

Each  of  the  new  certificates  showed  npon 
its  face  that  it  was  issued  to  the  "State  Loan 
&  Trust  Company  of  Los  Angles,  Pledgee," 
and  each  purported  to  be  for  100  shareB  of 
the  capital  stock  of  the  California  National 
Bank  of  San  Diego. 

The  defendant,  after  receiving  certificates 
308  and  809,  held  them  "as  pledgee,  and  aa 
collateral  security  for  the  payment  of  said 
note,  and  for  the  unpaid  balance  of  the  debt 
thereby  represented." 

Otherwise  than  as  Just  stated,  the  State 
Loan  &  Trust  Company  of  Loe  Angeles  never 
had,  owned,  or  held  any  shares  of  the  capital 
stock  of  the  California  National  Bank  of  San 
Diego,  and  never  was  entitled  to  hold  the 
usual  stock  certificate  as  such  shareholder  to 
the  amount  of  200  shares,  or  to  any  other 
amount 

Except  as  pledgee  of  the  stock  represented 
by  certificates  308  and  309,  reepectively,  the 
name  of  the  State  Loan  &  Trust  Company 
never  appeared  upon  or  in  the  stock  or  other 
corporate  books  of  the  CaHfomla  National 
Bank  of  San  Diego  as  a  shareholder.  The 
entries  in  the  books  of  the  bank  showed  that 
the  new  certificates  were  Issued  to  the  State 
Loan  &  Trust  Company  as  pledgee,  and  not 
otherwise. 

A  Jury  having  been  waived  by  the  parties 
in  writing,  the  case  was  tried  In  the  circuit 
court,  and  Judgment  was  rendered  for  the 
defendant.  56  Fed.  430.  UpoD  appeal  to  the 
circuit  court  of  appeals  that  Judgment  was 
affirmed.  15  U.  S.  App.  259,  7  C.  C.  A.  422. 
and  58  Fed.  6G0. 

Is  one  who  does  not  appear  upon  the  offi- 
cial list  of  the  names  and  residences  of  tiie 
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shareholdera  of  a  national  banking  associa- 
tion otherwise  than  as  "pledgee"  of  a  giveo 
number  of  shares  of  the  capital  stock  of  such 
association— nothing  else  appearing— liable  as 
a  "shareholder"  of  snch  association,  under 
section  6151  of  the  Revised  Statutes  of  the 
United  States,  declaring  that  *'the  sharehold- 
ers of  every  national  banking  association 
^  shall  be  held  individually  responsible,  OQual- 
H  iy  and  ratably,  and  not  one  for  another,  for 

•  all  contracts,  debtsfand  engagements  of  such 
a;ssociatlon,  to  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition 
to  the  amount  invested  in  such  shares*'? 

As  both  sides  contend  that  their  respective 
positions  are  in  harmony  with  decisions  here- 
tofore rendered  in  this  court,  it  will  be  nec- 
essary to  refer  to  some  of  the  cases  cited  by 
counseL 

In  Pullman  v.  Upton,  96  U.  8.  328,  330, 
which  was  an  action  by  the  assignee  in 
bankruptcy  of  an  Insurance  company  to  com- 
pel a  holder  of  shares  of  its  stock  to  pay  the 
balance  due  thereon,  the  court  said:  "The 
only  question  remaining  is  whether  an  as- 
signee of  corporate  stock,  who  has  caused  it 
to  be  transfenced  to  himself  on  the  books  of 
the  company,  and  holds  It  as  collateral  securi- 
ty for  a  debt  due  from  his  assignor,  is  liable 
for  unpaid  balances  thereon  to  the  company, 
or  to  the  creditors  of  the  company,  after  it 
has  become  bankrupt.  That  the  original 
holders  and  the  ti*ansf erees  of  the  stock  are 
thus  liable  we  h^d  In  Upton  v.  Tribilcock,  91 
U.  S.  45,  Sanger  v.  Upton,  Id.  56,  and  Web- 
ster V.  Upton,  Id.  65;  and  the  reasons  that 
controlled  our  judgment  in  those  cases  are 
of  equal  force  in  the  present.  The  creditors 
of  the  Imnkrupt  company  are  entitled  to  the 
whole  capital  of  the  bankrupt,  as  a  fund  for 
the  payment  of  the  debts  due  them«  This 
they  cannot  have  if  the  transferee  of  the 
shares  Is  not  responsible  for  whatever  re- 
mains unpaid  upon  his  shares,  for  by  the 
transfer  on  the  books  of  the  corporation  the 
former  owner  is  discharged.  It  makes  no 
difference  that  tlie  legal  owner— that  is,  the 
one  in  whose  name  the  stock  stands  on  the 
books  of  the  corporation— is  in  fact  only,  as 
between  himself  and  his  debtor,  a  holder  for 
security  of  the  debt,  or  even  that  he  has  no 
beneficial  Interest  therein.*' 

In  Bank  v.  Case,  99  U.  S.  62S,  631,  632,— 
which  was  an  action  to  make  theGermania  Na- 
tional Bank  of  New  Orleans  liable  as  a  share- 
holder of  another  national  bank  that  had  be- 
come insolvent,— it  appeared  that  Phelps,  Mc- 
CuUough  &  Co.  borrowed  money  from  the  de- 
fendant bank,  and  to  secure  the  payment  of 
the  loan,  evidenced  by  note,  pledged  100 
d  shares  of  the  stock  of  the  Crescent  City  Na- 
5  tional  Bank,  with  power,  on  nonpayment  of 

*  the  sum  borrowed,  to*dispose  of  the  stock 
for  cash  without  recourse  to  legal  proceed- 
ings, and  to  that  end  to  make  transfers  on 
the  books  of  the  latter  corporation.  The  note 
not  having  been  paid,  the  stock  was  trans- 
ferred on  the  books  of  the  Crescent  City  Na- 


tional Bank  to  the  Oermania  Natioiyil  Bank. 
The  latter  subsequently  caused  the  stock  to 
be  transferred  on  the  books  of  the  former  to 
one  of  its  clerks,  who  acquired  no  beneficial 
Interest  in  it,  and  between  whom  and  the 
ofi^^ers  of  his  bank  it  was  understood  that  he 
w^ould  retransfer  the  stock  at  their  request. 
This  court,  observing  that,  notwithstanding 
the  transfer  to  the  clerk,  the  stock  remained 
subject  to  the  bank*s  control,  and  that  the 
transfer  to  him  was  made  to  evade  the  lia- 
bility of  the  true  owners,  said:  ''It  is  thor> 
oughly  established  that  one  to  whom  stock 
has  been  transferred  in  pledge  or  as  collat- 
eral security  for  money  loaned,  and  who  ap- 
pears on  the  books  of  the  corporation  as  the 
owner  of  the  stock,  is  liable  as  a  stockholder 
for  the  benefit  of  creditors.  We  so  held  in 
Pullman  v.  Upton,  96  U.  S.  328;  and  like 
decisions  abound  in  the  English  courts,  and 
in  numerous  American  cases,  to  some  of 
which  we  refer:  Adderly  v.  Storm,  6  Hill, 
624;  Roosevelt  v.  Brown,  11  N.  Y.  148;  Bank 
V.  Burnham,  11  Cush.  183;  Magruder  v.  Cols- 
ston,  44  Md.  349;  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525;  Wheelock  v.  Kost,  77  IlL  296; 
In  re  Empire  City  Bank,  18  N.  Y.  199;  Hale 
V.  Walker,  31  Iowa,  344.  For  this  several 
reasons  are  given.  One  is  that  he  is  estop- 
ped from  denying  his  liability  by  voluntarily 
holding  himself  out  to  the  public  as  the  own- 
er of  the  stock,  and  his  denial  of  ownership 
is  Inconsistent  with  the  representations  he 
has  made.  Another  is  that  by  taking  the 
legal  title  he  has  released  the  former  owner. 
And  a  third  is  that,  after  having  taken  the 
apparent  ownership,  and  thus  become  en- 
titled to  receive  dividends,  vote  at  elections, 
and  enjoy  all  the  privileges  of  ownership,  it 
would  be  inequitable  to  allow  him  to  refuse 
the  responsibilities  of  a  stockholder.  •  *  * 
When,  therefore,  the  stock  was  transferred 
to  the  Germania  Bank,  though  it  continued  to 
be  held  merely  as  a  collateral  security,  the 
bank  became  subject  to  the  liabilities  of  an 
stockholder,  and  the  liability  accrued  the  in-S 
8tant:the*transfer  was  made."  After  refer-* 
ring  to  some  of  the  English  cases,  the  court 
proceeds:  *TUe  American  doctrine  is  even 
more  stringent.  Mr.  Thompson  states  it  thus 
(and  he  Is  supported  by  the  adjudicated 
cases):  'A  transfer  of  shares  In  a  failing 
corporation,  made  by  the  transferror  with 
the  purpose  of  escaping  his  liability  as  a 
shareholder,  to  a  person  who,  from  any 
cause,  is  incapable  of  responding  in  respect 
of  such  liability,  is  void  as  to  the  creditors 
of  the  company  and  as  to  other  sliarehold- 
ers,  although,  as  between  the  transferror 
and  the  transferee,  it  was  out  and  out' 
Nathan  v.  Whitlock,  9  Paige,  152;  McClaren 
V.  Franciscus,  43  Mo.  452;  Marcy  v.  Clark, 
17  Mass.  329;  Johnson  v.  Laflin,  6  Cent  Law 
J.  131,  5  DiU.  65,  and  Fed.  Cas.  No.  7,393. 
The  case  in  hand  does  not  need  the  applica- 
tion of  so  rigorous  a  doctrine.  While  the  eri- 
dence  establishes  that  the  Crescent  City  was 
in  a  failing  condition  when  the  transf er ^  kip 
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Waldo  w|8  made,  and  leaves  no  reasonable 
doubt  tbat  the  Germania  Bank  knew  it,  and 
made  the  transfer  to  escape  responsibility, 
it  establishes  much  more.  The  tiausfer  was 
not  an  out  and  out  transfer.  The  stock  re- 
mained the  property  of  the  transferror.  Wal- 
do was  bound  to  retransfer  it  when  request- 
ed, and  all  the  privileges  and  possible  bene- 
fits of  ownership  continued  to  belong  to  the 
bank.  No  case  holds  that  such  a  transfer 
relieves  the  transferror  from  his  liability  as 
a  stockholder.** 

It  may  be  here  observed  that  in  Pullman 
V.  Upton  the  person  who  sought  to  escape 
liability  as  a  shareholder  appeared  on  the 
books  of  the  insolvent  Insurance  company  as 
the  owner  of  the  stock;  and  that  in  Bank  v. 
Case  the  Germania  National  Bank,  after  the 
original  transfer  under  the  power  of  attorney 
executed  by  its  debtor,  appeared  on  the  books 
of  the  other  bank  as  the  owner  of  the  stock; 
and  that  the  liability  arising  therefrom  could 
not  be  defeated  or  avoided  by  a  transfer, 
however  regular  in  form,  to  another,  who 
acquired  no  beneficial  interest  In  it,  and  was 
to  hold  the  stock  simply  for  its  benefit  Noth- 
ing appeared  upon  the  stock  list,  in  either 
case,  to  indicate  that  the  person  or  corpora- 
^  tion  who  appeared  on  such  list  as  a  share- 
c  holder  was  not,  in  fact,  the  actual  owner. 
•  •in  Bowden  v.  Johnson,  107  U.  S.  251,  261, 
2  Sup.  Ct  254,  which  involved  the  liability  as 
a  shareholder  of  a  national  bank  of  one  who 
became  the  purchaser  and  owner  of  some  of 
Its  shares,  and  who,  in  apprehension  of  the 
bank's  failure*  and  in  order  to  escape  liabil- 
ity, transferred  his  stock  to  an  Irresponsible 
person,  the  court  said:  "The  answer  sets 
forth  that  Johnson  became  the  purchaser  and 
owner  of  the  one  hundred  and  thirty  shares 
in  1869.  As  such  shareholder,  he  became 
subject  to  the  individual  liability  prescribed 
by  the  statute.  This  liability  attached  to 
him  until,  without  fraud  as  against  the  cred- 
itors of  the  bank,  for  whose  protection  the 
liability  was  Imposed,  he  should  relieve  him- 
self from  it  He  could  do  so  by  a  bona  fide 
transfer  of  the  stock.  But  where  the  trans- 
ferror, possessed  of  information  showhig  that 
there  is  good  ground  to  apprehend  the  fail- 
ure of  the  bank,  colludes  and  combines,  as 
in  this  case,  with  an  Irresponsible  transferee, 
with  the  design  of  substituting  the  latter  in 
his  place,  and  of  thus  leaving  no  one  with 
any  liability  to  respond  for  the  individual 
liability  Imposed  by  the  statute,  in  respect  of 
the  shares  of  stock  transferred,  the  transac- 
tion will  be  decreed  to  be  a  fraud  on  the 
creditors,  and  he  will  be  held  to  the  same 
liability  to  the  creditors  as  before  the  trans- 
fer. He  will  be  still  regarded  as  a  share- 
holder quoad  the  creditors,  although  he  may 
be  able  to  show  that  there  was  a  full  or  par- 
tial consideration  for  the  transfer  as  between 
him  and  the  transferee.  The  appellees  con- 
tend that  the  statute  does  not  admit  of  such 
a  rule,  because  It  declares  that  every  person 
becoming  a  shareholder  by  transfer  succeeds 


to  all  the  liabilities  of  the  prior  holder,  and 
that,  therefore,  the  liabilities  of  the  prior 
holder  as  a  stockholder  are  extinguished  by 
the  transfer.  But  it  was  held  by  this  court 
in  Bank  v.  Case,  99  U.  S.  628,  that  a  transfer 
on  the  books  of  the  bank  is  not  In  all  cases 
enough  to  extinguish  liability.  The  court, 
in  that  case,  defined  as  one  limit  of  the  right 
to  transfer  that  the  transfer  must  be  out 
and  out,  or  one  really  transferring  the  own- 
ership as  between  the  parties  to  It  Bat 
there  Is  nothing  in  the  statute  excluding, 
as  another  limit,  that  the  transfer  must  not^ 
be  to  a  person  known  to  be  irresponsible,  ^ 
and*oollusively  made,  with  the  intent  of  es-* 
caping  liability,  and  defeating  the  rights 
given  by  statute  to  creditors." 

But  the  case  to  which  our  attention  has 
been  particularly  called  Is  Anderson  v.  Ware* 
house  Co.,  Ill  U.  S.  479,  483^85,  4  Sup.  Ct 
525,  in  which  the  question  was  as  to  the  lia- 
bility of  the  Philadelphia  Warehouse  Com* 
pany  as  a  shareholder  of  a  national  bank 
that  had  become  insolvent  The  facts  In 
that  case  were  these:  Blumer  &  Co.  (the 
senior  member  of  that  firm  being  president 
of  the  bank)  arranged  with  the  warehouse 
company  for  a  loan  or  banker's  credit,  to  be 
secured  by  collaterals.  Kern,  a  member  of 
the  firm,  transferred  450  shares  of  the  stock 
of  the  bank,  standing  in  his  name  on  the 
books  of  the  bank,  and  caused  a  new  cer- 
tificate to  be  Issued  in  the  name  of  Heniyt 
as  president  of  the  warehouse  company, 
and  it  was  taken  or  sent  to  that  company 
as  further  security  for  the  credit  extended 
to  Blumer  &  Co.  The  fact  of  this  transfer 
of  stock  to  the  name  of  Henry,  as  president, 
having  come  to  the  knowledge  of  the  direct* 
ors  and  executive  committee  of  the  war^ 
house  company,  they  caused  a  transfer  to 
be  made  on  the  books  of  the  bank  to  one 
McCloskey,  an  irresponsible  person,  and  a 
porter  in  its  employment,  and  a  new  cer- 
tificate to  be  issued  in  his  name,  because 
they  deemed  It  inadvisable  to  have  the  stock 
stand  in  the  name  of  the  company's  presA- 
dent,  and  thus  incur  the  liability  imposed 
upon  shareholders  of  national  banks.  Mcs 
Closkey  never  had  possession  of  the  certlO- 
cate,  and  gave  to  the  warehouse  company 
an  irrevocable  power  of  attorney  for  the  sale 
and  transfer  of  the  stock.  Upon  McClos- 
key's  death  the  stock  was  transferred  on 
the  books  of  the  bank  to  Ferris,  also  an 
Irresponsible  person,  and  an  employ^  of  the 
warehouse  company.  A  new  certificate  was 
Issued  to  him,  and  delivered  to  the  com- 
pany, Ferris  indorsing  thereon  an  irrevo- 
cable power  of  attorney  for  its  transfer. 
When  the  bank  failed,  the  stock  stood  in 
the  name  of  Ferris,  the  warehouse  company 
holding  the  certificate.  That  company  never 
received  any  dividends  on  the  stock,  and 
never  acted  as  a  shareholder,  but  held  the 
stock  as  security  for  the  debt  due  it 

This  court  in  that  case  recognized  It  to  be  S 
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to  appear  on  the  books  of  a  national  bank 
as  an  *'owner"  of  its  stock  is  liable  to  cred- 
itors as  a  shareholder  whether  he  be,  in 
fact,  the  absolute  owner  or  only  a  pledgee; 
and  that,  if  a  registered  owner,  acting  in 
bad  faith,  transfers  his  stock  in  a  failing 
bank  to  an  irresponsible  person,  for  the  pur- 
pose of  escaping  liability,  or  if  his  transfer 
is  colorable  only,  the  transaction  is  void  as 
to  creditors,-<:iting  Bank  y.  Case,  99  U.  S. 
€28;  Bowden  v.  Johnson.  107  U.  S.  251,  2 
Sup.  Ct  246.  It  was  further  said  to  be 
beyond  question  that  the  beneficial  owner 
of  stock  registered  in  the  name  of  an  irre- 
sponsible person  may,  under  some  circum- 
stances, be  liable  to  creditors  as  the  real 
shareholder;  "but,"  the  court  observed,  "it 
has  never,  to  our  knowledge,  been  held  that 
a  mere  pledgee  of  stock  is  chargeable  where 
he  is  not  registered  as  owner." 

It  appeared,  according  to  the  opinion  in  that 
case,  that  there  was  no  evidence  of  actual 
fraud  or  bad  faith;  that  the  warehouse  com- 
pany never  was  the  owner  of  the  stock  in 
question,  and  never  held  itself  out  as  such; 
that  the  transfer  of  Kern  and  Blumer  &  Co. 
was  only  by  way  of  pledge,  and  the  company 
was  bound  to  return  the  stock  whenever  the 
debt  for  which  it  was  held  was  paid;  that 
the  company  never  consented  to  a  transfer 
of  the  stock  to  its  name  on  the  books,  or  to 
that  of  its  president,  and  that  for  seven 
years  before  the  failure  of  the  bank,  and  at 
least  five  years  before  its  embarrassments 
were  known  to  the  company  or  the  public, 
the  stock,  with  the  assent  of  Kern,  Blumer 
&,  Co.,  and  the  oflicers  of  the  bank,  stood  in 
the  name  of  McCloskey  or  Ferris;  that  dur- 
ing all  that  time  neither  the  registered  hold- 
ers nor  the  warehouse  company  claimed  div- 
idends, or  in  any  way  acted  as  sharehold- 
ers; that  either  Kern  or  Blumer  &  Co.  took 
the  dividends  as  they  were  paid,  and  to  aU 
intents  and  purposes  controlled  the  stock; 
that  there  was  no  concealment  on  the  part 
of  the  warehouse  company,  and  no  effort  to 
deceive;  that  it  had  possession  of  the  cer- 
tificates representing  the  stock,  with  full 
power  to  control  them  for  all  the  purposes 
of  its  security,  but  never  was,  or  pretended 
J.  to  be,  anything  else  than  a  mere  pledgee; 
r  that  those  who  examined  the  list  of  share- 
•  holders  •would  have  found  the  name  of  Mc- 
Closkey or  Ferris  as  the  registered  holder 
of  450  shares.  There  was  nothing  on  the 
books  of  the  bank  to  connect  them,  or  either 
of  them,  with  the  warehouse  company,  and 
therefore  no  credit  could  have  been  given 
on  account  of  the  apparent  liability  of  the 
company  as  a  shareholder. 

"If,"  the  court  said,  "inquiries  had  been 
made  and  all  the  facts  ascertained,  it  would 
have  been  found  that  either  Kern  or  Blumer 
&  Co.  were  always  the  real  owners  of  the 
stock,  and  that  it  had  been  placed  in  the  name 
of  the  persons  who  appeared  on  the  registry, 
not  to  shield  any  owner  from  liability,  but  to 
protect  the  title  of  the  company  as  pledge 


Blumer  &  Co.  and  the  bank  w«i»  fully  ad- 
vised who  McCloskey  was,  and  of  his  probable 
responsibility,  when  tbey  allowed  the  transfer 
to  be  made  to  him;  and  they  undoubtedly 
Imew  who  Ferris  was  when  the  stock  was  pot 
in  his  name  after  Mcdoskey's  death.  The 
avowed  purpose  of  both  transf^s  waa  to  give 
the  company  the  control  of  the  stock  for  the 
purposes  of  its  security,  wltSiout  making  tt 
liable  as  a  registered  shareholder.  To  our 
minds,  there  was  neither  fraud  nor  Illegality 
in  this.  The  company  perfected  Its  aecurity 
as  pledgee,  without  making  itself  liable  as  an 
apparent  owner.  Kern  or  Blumer  &  Ca  still 
remained  the  owners  of  the  stock,  though  reg- 
istered in  the  name  of  others,  and  pledged  as 
collateral  security  for  their  debt  They  con- 
sented to  the  transfer,  not  to  escape  liability 
as  shareholders,  but  to  save  the  company  from 
a  liability  it  was  unwiUing  to  assume,  and  at 
the  same  time  to  perfect  13ie  security  it  re- 
quired for  the  credit  to  be  given.  As  between 
Blumer  &  Co.  and  the  warehouse  company, 
Blumer  &  Co.  or  Kern  were  the  owners  of 
the  stock,  and  the  company  the  pledgee.  As 
between  the  company  and  the  banlc,  or  Mn 
creditors,  the  company  was  a  pledgee  of  the 
stock,  and  liable  only  as  such.  The  creditors 
were  put  in  no  worse  position  by  the  transfers 
that  were  made  than  they  would  have  been  if 
the  stock  had  remained  in  the  name  of  Kern 
or  Blumer  &  Co.,  who  were  always  the  real 
owners.  To  our  minds,  the  fact  that  the 
stock  stood  registered  in  the  name  of  Henry,  ^ 
president,  from  December  27th  to  January  h 
•10th  is,  under  the  drcumstances  of  this  case,? 
of  no  importance.  The  warehouse  company 
promptly  declined  to  allow  itself  to  stand  as 
a  registered  shareholder,  because  it  was  un- 
willing to  incur  the  liability  such  a  registry 
would  impose.  It  asked  that  the  transfer 
might  be  made  to  Mcdoskey.  To  this  the 
owners  of  the  stock  and  the  bank  assented, 
and  from  that  time  the  case  stood  precisely  as 
It  would  if  the  transfer  had  originally  been 
made  to  McCloskey  Instead  of  Henry,  presi- 
dent, or  if  Henry  had  retransferred  to  Kern 
or  Blumer  &  Co.,  and  they  had,  at  the  request 
of  the  company,  made  another  transfer  to  Mc- 
Closkey. The  security  of  the  warehouse  com- 
pany was  perfected  without  imposing  on  the 
company  a  shar^older's  liability.  All  this 
was  done  in  good  faith,  when  the  bank  waa 
in  good  credit,  and  paying  large  dividends, 
and  years  before  its  failure,  or  even  its  em- 
barrassment. So  far  as  the  company  was 
concerned,  the  transfer  was  not  made  to  es- 
cape an  impending  calamity,  but  to  avoid  in- 
curring a  liability  it  was  unwilling  to  assume, 
and  which  it  was  at  perfect  liberty  to  shun." 
Another  of  the  cases  referred  to,  although  it 
did  not  relate  to  the  liability  of  the  sharehold- 
ers of  national  banking  associations.  Is  Bas- 
ton  V.  Bank,  127  U.  S.  532,  636,  637,  8  Sup. 
Ct  1299,  in  which  it  was  said:  ''Where  per- 
sonal property  is  pledged,  the  pledgee  acquires 
the  legal  title  and  the  poasesston.  In  some 
cases,  it  is  true,  it  may  remain  In  the  apparent 
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possession  of  die  pledgor;  but.  If  so.  It  can  be 
only  where  tbe  pledgor  holds  as  agent  of  the 
pledgee.  By  vhrtue  of  the  pledge,  the  pledgee 
has  the  right  by  law,  on  default  of  the  pledgor, 
to  sell  the  pn^perty  pledged  in  satisfaction  of 
the  pledgor's  obligation.  As  In  that  transac- 
tion the  pledgee  Is  the  vendor,  he  cannot  also 
be  the  yendee.  In  reference  to  the  pledge 
and  to  the  pledgor,  he  occupies  a  fiduciary  re- 
lation, by  Yhrtue  of  which  it  becomes  his  duty 
to  exercise  his  right  of  sale  for  the  benefit  of 
the  pledgor.  He  is  In  the  position  of  a  trus- 
tee to  sell,  and  is,  by  a  familiar  maxim  of  eq- 
oiity,  forbidden  to  purchase  for  his  own  use 
at  his  own  sale.  The  same  principle  applies 
with  a  like  result  where  real  estate  is  convey- 
H  ed  by  a  debtor  directly  to  a  creditor  as  se- 

•  cority  for  the  payment  of*an  obligation,  with 
a  power  to  sell  in  case  of  default.  There  the 
creditor  is  also  a  trustee  to  sell,  and  cannot 
purchase  the  property  at  his  own  sale  for  his 
own  use." 

It  is  apparent  that  the  precise  question  be- 
fore us  was  not  involved  in  any  of  the  above 
cases,  although  the  principles  announced  in 
them  bear  upon  the  issue  here  presented. 

From  those  cases  the  following  rules  relat- 
hig  to  the  liability  of  shareholders  of  national 
banking  associations  may  be  deduced: 

That  the  real  owner  of  the  shares  of  the  cap- 
ital stock  of  a  oational  banking  association 
may,  in  every  case,  be  treated  as  a  shareholder 
within  the  meaning  of  section  5151. 

That,  if  the  owner  transfers  his  shares  to 
another  person  as  collateral  security  for  a  debt 
due  to  the  latter  from  such  owner,  and  if, 
by  the  direction  or  with  the  knowledge  of  the 
pledgee,  the  shares  are  placed  on  the  books 
of  the  association  in  such  way  as  to  imply 
that  the  pledgee  is  the  real  owner,  then  the 
pledgee  may  be  treated  as  a  shareholder,  with- 
in the  meaning  of  section  5151  of  the  Revised 
Statutes  of  the  United  States,  and  therefore 
liable  upon  the  basis  prescribed  by  that  sec- 
tion for  the  contracts,  debts,  and  engagements 
of  the  association. 

That  if  the  real  owner  of  the  shares  trans- 
fers them  to  another  person,  or  causes  them 
to  be  placed  on  the  books  of  the  association  in 
the  name  of  another  person,  with  the  intent 
simply  to  evade  the  responsibility  imposed  by 
section  5151  on  shareholders  of  national  bank- 
ing associati<ms,  such  owner  may  be  treated, 
for  the  purposes  of  that  section,  as  a  share- 
holder, and  liable  as  therein  prescribed. 

That  If  one  receives  shares  of  the  stock  of 
a  national  banking  association  as  collateral 
security  to  him  for  a  debt  due  from  the  own- 
er, with  power  of  attorney  authorizing  him 
to  transfer  the  same  on  the  books  of  the  as- 
sociation, and,  being  unwilling  to  incur  the 
responsibilities  of  a  shareholder  as  prescrib- 
ed by  the  statute,  causes  tbe  shares  to  be 
transferred  on  such  books  to  another,  under 
an  agreement  that  they  are  to  be  hold  as 
^  security  for  the  debt  due  from  the  real  own- 
ger  to  his  creditor,— the  latter  acting  In  good 

*  faltb,  and  for  the^p  arpose  only  of  securing 


the  payment  of  that  debt  without  Incnrrlnr 
the  responsibility  of  a  shareholder,— he,  the- 
creditor,  will  not,  although  the  real  owner 
may,  be  treated  as  a  shareholder,  within  the 
meaning  of  section  5151;  and 

That  the  pledgee  of  personal  property  oc- 
cupies towards  the  pledgor  somewhat  of  a 
fiduciary  relation,  by  virtue  of  which,  he  be- 
ing a  trustee  to  sell,  it  becomes  his  duty  to 
exercise  his  right  of  sale  for  the  benefit  of 
the  pledgor. 

The  present  case  differs  from  those  cited  in 
the  important  particular  that  the  stock  list 
of  the  bank  gave  information  to  all  who  ex- 
amined it  that  the  State  Loan  &  Trust  Com- 
pany was  not  the  real  or  absolute  owner  of 
the  shares  in  question,  but  held  them  only 
as  "pledgee";  that  there  was  no  "out  and 
out"  transfer  of  the  stock,  whereby  the 
transferror,  as  between  him  and  the  trans- 
feree, parted  with  his  Interest;  and  that  the 
real  ownership  remained  with  the  pledgor, 
the  pledgee  acquiring  ^nly  a  lien  upon  the 
stock  to  secure  its  debt. 

In  the  case  of  Finn  v.  Brown,  142  U.  &  66» 
71,  12  Sup.  Ct.  140,  the  question  was  as  to 
the  liability  as  a  shareholder  of  a  director  of 
a  bank,  who  appeared  upon  Its  books  to  be 
the  owner  of  a  given  number  of  shares  of 
stock.  The  court  said:  "It  appears  by  the 
evidence  that  the  bank  had  a  stock  register 
and  a  book  of  certificates  of  shares,  and  that 
a  list  of  stockholders  and  of  transfers  was 
kept  In  one  of  its  books,  although  it  had  no 
regular  stock  book.  The  Jury  would  not 
have  been  justified  in  holding  the  defendant 
not  liable  for  the  assessment  on  the  50  shares 
or  for  the  $1,750  dividend.  The  dividend 
was  undoubtedly  fraudulent,  and  the  records 
of  the  bank  were  falsified  In  showing  that 
the  defendant  was  present  at  the  meeting  at 
which  the  dividend  was  declared.  It  was  de- 
clared, probably,  by  De  Walt  himself  alone, 
for  the  purpose  of  showing  a  fictitious  pros- 
perity, and  of  concealing  from  the  public  and 
the  directors  the  real  condition  of  the  affairs 
of  the  bank.  The  defendant  had  had  no  pre- 
vious connection  with  a  banking  business, 
and  was  deceived  by  De  Walt.  But  all  this 
cannot  relieve  him  from  liability.  The  stat- 
utes of  the  United  States  are  explicit  as  to 
the  necessary  ownership  of  stock  in  a  na-^ 
tional  bank  by  a  director  thereof,  and  as  to  g 
his  taklng*an  oath  to  that  effect,  and  as  to* 
the  keeping  by  the  cashier  of  a  correct  list 
of  the  shareholders  and  of  the  number  of 
shares  each  of  them  holds;  and  it  cannot 
be  held,  with  any  safety  to  the  interests  of 
the  public  and  those  who  deal  with  national 
banks,  that  a  director,  who  also  is  vice  presi- 
dent and  acts  as  cashier,  can  shield  himself 
from  liability  by  alleging  ignorance  of  what 
appears  by  the  books  of  which  he  haa 
charge." 

Does  the  statute,  in  letter  or  spirit,  require 
that  the  word  "pledgee,"  appended  to  the 
name  of  the  party  to  whom  certificates  80S 
and  809  were  Issued,  should  be  entirely  MC 
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noredT  Is  the  holder  of  such  certUlcates  In 
no  better  condlHon,  In  respect  of  liability 
as  a  shareholder,  than  if  such  list  had  Im- 
ported absolute  ownership  in  the  transferee? 
The  statute  requires  that  there  shall  be  kept 
at  all  times,  in  the  office  where  the  business 
of  a  national  banldng  association  is  transact- 
ed, and  subject,  during  business  hours,  to 
the  inspection  of  shareholders  and  creditors 
of  the  association,  as  well  as  of  officers  au- 
thorized to  assess  taxes  under  state  author- 
ity, a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  of  the  as- 
sociation, and  of  the  number  of  shares  held 
by  each.  Section  5210.  Manifestly,  one,  if 
not  the  principal,  object  of  this  requirement, 
was  to  give  creditors  of  the  association,  as 
well  as  state  authorities,  information  as  to 
the  shareholders  upon  whom,  if  the  associa- 
tion becomes  insolTent,  will  rest  the  indi- 
Tidual  liability  for  its  contracts,  debts,  and 
engagements.  Referring  to  this  provision, 
this  court  said,  in  Waite  v.  Dowley,  94  U. 
S.  627,  534,  that  the  act  oi  congress  "was 
merely  designed  to  furnish  to  the  public 
dealing  with  the  bank  a  knowledge  of  the 
names  of  its  corporators,  and  to  what  ex- 
tent they  might  be  relied  on  as  giving  safety 
to  dealing  with  the  bank."  And,  let  it  be 
observed,  the  liability  upon  shareholders  is 
to  the  extent  of  the  a-nount  of  their  stock 
at  the  par  value  thereof,  "in  addition  to  the 
amount  invested  in  such  shares."  The  word 
"invested"  plainly  has  reterence  to  those 
who  otiginally  or  by  subsequent  purchase 
become  the  real  owners  of  the  stock,  and 
cannot  refer  to  those  who  never  invested 
ei  money  in  the  shares,  but  only  received  the 
e  certificates  of  stock,  or  it  may  be  the  legal 
*  title  thereto,  as*collateral  security  for  debts 
or  obligations  already  or  to  be  contracted. 

It  is  true  that  one  who  does  not  in  fact  in- 
vest his  money  in  such  shares,  but  who, 
although  receiving  them  simply  as  collateral 
security  for  debts  or  obligations,  holds  him- 
self out  on  the  books  of  the  association  as 
true  owner,  may  be  treated  as  the  owner, 
and  therefore  liable  to  assessment,  when  the 
association  becomes  insolvent,  and  goes  Into 
the  hands  of  a  receiver.  But  this  is  upon 
the  ground  that  by  allowing  bis  name  to  ap- 
pear upon  the  stock  list  as  owner  he  rep- 
resents that  he  is  such  owner;  and  he  will 
not  be  permitted,  after  the  bank  fails,  and 
when  an  assessment  is  made,  to  assume  any 
other  position  as  against  creditors.  If,  as 
between  creditors  and  the  person  assessed, 
the  latter  is  not  held  bound  by  that  rep- 
resentation, the  list  of  shareholders  required 
to  be  kept  for  the  inspection  of  creditors  and 
others  would  lose  most  of  its  value. 

But  this  rule  can  have  no  just  application 
when,  as  in  this  case,  the  creditors  were  in- 
formed by  that  list  that  the  party  to  whom 
certificates  were  Issued  was  not  in  fact,  and 
did  not  assume  to  be,  the  owner  of  the  shares 
represented  by  them,  but  was  and  assumed 
to  be  only  a  pledgee  having  no  general  prop- 


erty in  the  thing  pledged,  but  only  a  right, 
upon  default,  to  sell  in  satisfaction  of  the 
pledgor's  obligation.  Upon  inspecting  the 
stock  registry,  or  any  list  of  shareholders  or 
of  transfers  kept  by  the  bank,  creditors  will 
know  that  they  cannot  regard  a  pledgee  as 
the  actual  owner.  If  the  certificates  in  ques- 
tion had  been  extended  so  as  to  give  the  name 
of  the  pledgor,  it  would  not  be  supposed  that, 
upon  any  principle  of  Justice,  or  upon  grounds 
of  public  policy,  the  pledgee  could  have  been 
held  to  the  liability  Imposed  by  section  5151 
upon  shareholders.  But,  the  liability  being 
purely  statutory,  the  result  ought  not  to  be 
different  because  of  the  drcumstanoe  that 
the  name  of  the  pledgor  was  omitted  from 
the  certificates,  since  that  which  did  appear 
in  them  was  sufficient  to  inform  creditors 
that  the  State  Loan  &  Trust  Company  was 
only  a  pledgee,  and  by  slight  diligence  they 
could  have  ascertained  the  name  of  the 
pledgor.  „ 

It  may  be  suggested  that,  if  the  pledgee  isg 
not  held  Uable^as  a  shareholder  in  respect  of* 
the  shares  of  stock  standing  in  its  name  as 
pledgee,  then  no  one  is  liable  to  assessment 
as  the  owner  of  such  stock.  But  it  is  a  mis- 
take to  suppose  that  Havermale  and  Ck>lllns 
ceased  to  be  shareholders  for  the  purposes  of 
the  liability  imposed  by  section  5151.  They 
remained,  notwithstanding  the  pledge,  the  ac- 
tual owners  of  the  stock;  a  right  which  they 
would  have  promptly  asserted  if  the  pledgee 
had  assumed  to  be  the  owners,  and  had  sold 
the  stock,  appropriating  to  Itself  all  the  pro- 
ceeds of  sale.  The  object  of  the  statute  is 
not  to  be  defeated  by  the  mere  forms  of 
transactions  between  shareholders  and  their 
creditors.  The  courts  will  look  at  the  rela- 
tions of  parties  as  they  actually  are,  or  as, 
by  reason  of  thehr  conduct,  they  must  be  as- 
sumed to  be,  for  the  protection  of  creditors. 
Congress  did  not  say  that  those  only  should 
be  regarded  as  shareholders,  liable  tw  the 
contracts,  debts,  and  engagements  of  the 
banking  association,  whose  names  appear  on 
the  stock  list  distinctly  as  shareholders.  A 
mistake  or  error  in  keeping  the  official  list 
of  shareholders  would  not  prevent  creditors 
from  holding  liable  all  who  were,  in  fact, 
the  real  owners  of  the  stock,  and  as  such  had 
invested  money  in  the  shares  of  the  associa- 
tion. As  already  indicated,  those  may  be 
treated  as  shareholders,  within  the  meaning 
of  section  5151,  who  are  the  real  owners  of 
the  stock,  or  who  hold  themselves  out,  or  al- 
low themselves  to  be  held  out,  as  owners  in 
such  way  and  under  such  circumstances  as, 
upon  pi-inclples  of  fair  dealing,  will  estop 
them,  as  against  creditors,  from  claiming 
that  they  were  not,  In  fact,  owners. 

It  was  under  this  construction  of  the  stat- 
ute that  one  was  held  liable  as  a  sharehold- 
er who,  in  the  belief  that  the  bank  was  about 
to  fall,  and  whose  liability  as  a  shareholder 
had  equitably  attached,  coUusively  transfer- 
red his  stock  to  an  irresponsible  person,  in  or- 
der to  escape  responsibility  as  a  shareholder 
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This  was  held  to  be  a  fraud  upon  the  stat- 
ute, and  the  transferror  was  held,  as  between 
him  and  the  creditors,  as  the  real  owner  of 
the  stock,  and  therefore  liable,  although  the 
.  transferee  appeared  on  the  stock  registry  as 
j  the  shareholder.  Bowden  v.  Johnson,  above 
cited.  Under  the* same  Interpretation,  a  cor- 
poration was  treated  as  a  shareholder  who 
held  shares  of  stock  only  as  collateral  securi- 
ty, but  who  allowed  its  name  to  appear  and 
remain  on  the  stock  registry  of  the  insolvefit 
national  bank  association  as  owner,  without 
anything  indicating  that  it  held  such  stock 
as  collateral  security.  Bank  y.  Case,  above 
cited.  So,  in  another  case,  it  was  held  that 
the  transferrors  '^remained  the  owners  of  the 
stock,  though  registered  in  the  name  of  oth- 
ers, and  pledged  as  collateral  security  for 
their  debt."  Anderson  v.  Warehouse  Co., 
above  cited. 

Our  conclusion  is  that  the  defendant  in  er- 
ror cannot  be  regarded  otherwise  than  as  a 
pledgee  of  the  stock  in  question,  is  not  a 
shareholder  within  the  meaning  of  section 
5151  of  the  Revised  Statutes,  and  is  not, 
therefore,  subject  to  the  liability  imposed  up- 
on the  shareholders  of  national  banking  as- 
sociations by  that  section. 

This  view  of  the  case  makes  it  unnecessary 
to  consider  whether  the  State  Loan  &  Trust 
Company,  being  a  pledgee  of  the  stock,  was 
a  **trustee,*'  within  the  meaning  of  section 
5152,  providing  that  '"persons  holding  stock 
as  executors,  administrators,  guardians,  or 
trustees  shall  not  be  personally  subject  to 
any  liability  as  stockholders.*' 

The  Judgment  is  affirmed* 


<165  U.  S.  676) 

UNITED  STATES  v.  CITY  OP  SANTA  FB. 

(March  1,  1897.) 

No.  208. 

Spanibh  Lant>  Titlbs— Pobblo  Claims— Natdrb 

OF  TiTLB— Court  of  Privatb  Land  Claims. 

1.  It  is  not  true  that  ander  the  Spanish  gov- 
ernment, on  the  organization  of  a  town,  there 
vested  in  it  by  mere  operation  of  law  four 
square  leagues  of  land.  Such  a  theory  finds  no 
support  either  in  the  text  of  the  Spanish  laws, 
in  the  proceedings,  opinions,  and  acts  of  con- 
gress in  relation  to  the  lands  claimed  by  the 
city  of  San  Francisco,  or  in  the  decisions  of 
the  federal  supreme  court  interpreting  the 
Spanish  laws,  under  those  laws,  on  the  con- 
trary, it  was  necessary  that  the  proper  authori- 
ties should  particularly  designate  the  land  to 
be  acquired,  before  any  right  or  titie  to  the  use 
thereof  could  vest  in  the  town. 

2.  Under  the  Spanish  laws  the  king  retained 
nnlimited  authority  of  control  and  disposition 
over  lands  assigned  to  a  town  or  pueblo  which 
were  undisposed  of.  and  not  the  subject  of  pri- 
vate grant;  and  this  authority  (in  respect  to 
iands  subsequently  acquired  by  the  United 
States)  passed  successively  to  the  government 
of  Mexico  and  to  congress. 

3.  The  power  of  the  court  of  private  land 
claims,  created  by  the  act  of  March  3,  1891, 
to  confirm  cinims  to  which  the  title  is  imper- 
fect, is  limited  by  section  13  to  claims  of  such 
a  character  that  at  the  date  of  the  acquisition 
of  the  country  the  claimant  could  have  de- 
manded of  the  former  government,  as  matter 


of  right,  that  his  title  should  be  made  complete 
and  perfect.  That  court  therefore  has  no  pow- 
er to  confirm  the  inchoate  claim  or  right  which 
a  town  or  pueblo  had  in  lands  set  apart  for  its 
use,  but  which  were  subject  to  unhmited  con- 
trol and  disposition  by  the  government. 

Appeal  from  the  Court  of  Private  Land 
Claims. 

Asst  Atty.  Gen.  Dickinson  and  Matt  G. 
Reynolds,  for  the  United  States.  W.  H.  Pope 
and  T.  B.  Catron,  for  appellee. 

Mr.  Justice  WHITE  delivered  the  opinion 
of  the  court. 

*  This  case  comes  on  appeal  taken  by  the 
United  States  from  a  decree  of  the  court  of 
private  land  claims  confirming  to  the  lot  hold- 
ers in  privity  with  the  city  of  Santa  F6  the 
lots  held  by  them  in  severalty  in  that  city, 
and  confirming  to  the  city  Itself,  in  trust  for 
the  use  of  its  inhabitants,  a  tract  of  four 
square  leagues  claimed  by  the  city,  except 
mines  of  gold,  silver,  and  quicksilver,  and 
property  appropriated,  used,  occupied,  pos> 
sessed,  or  owned  by  the  United  States. 

It  is  conceded  or  shown  that  prior  to  1680 
there  existed  a  Spanish  town,  known  as  "La 
Villa  de  Santa  F6,"  which  was  the  seat  of 
government  of  the  Spanish  province  of  New 
Mexico,  and  that  there  was  also  prior  to  that 
date  the  ofilcial  mechanism  required  by  the 
Spanish  law  to  dkect  the  affairs  of  a  Spanish 
villa  or  town.  The  origin  of  the  town  or  yllla 
is  obscure,  but  the  record  indicates  that  as 
early  as  1543  the  settlement  was  made  by  de- 
serters from  the  Spanish  military  force  under 
Coronado,  who  refused  to  accompany  their 
commander  on  his  return  to  Mexico,  and  set- 
tled at  Santa  F&  In  1680  the  Spaniards  were 
driven  out  by  an  Indian  insurrection,  and 
Santa  F6  was  destroyed,  the  Spaniards  re- 
treating to  Paso  del  Norte,  where  they  re- 
mained until  1602,  when  Diego  de  Vargas  re- 
conquered the  country.  In  1693  De  Yaigas 
re-established  Santa  F6.  From  that  thne  to 
the  American  occupation— although  the  rec^ 
ord  does  not  fix  the  precise  character  of  the 
municipal  government— there  Is  no  doubt  that 
there  was  a  settlement  on  the  site  of  the  old 
villa  of  Santa  F6,  and  that  It  was  also  the  cap- 
ital of  the  province.  In  1851  Santa  F6  was 
incorporated,  and  its  boundaries  defined  hj 
act  of  the  territorial  legislature  of  New  Mexi- 
co. Laws  N.  M.  1851-62,  Kearney's  Code, 
112.  The  municipal  charter  granted  In  1851 
was  shortly  thereafter  repealed,  and  the  pro- 
bate Judge  of  the  county  became,  by  operation 
of  law,  the  custodian  of  the  records  of  the 
corporation,  and  was  a  trustee  to  wind  up  Its 
affairs.  Id.  272.  No  municipal  body  existed 
from  this  time  until  the  year  1891,  when 
Santa  F6  was  again  organized  pursuant  to 
the  laws  of  New  Mexico.  ^^ 

Under   the  eighth   section  of  the  act   ap-^ 
proved  July  22,  1854*(10  Stat.  308),  the  pro-^ 
bate  Judge  of  the  county  of  Santa  F6  pre- 
sented to  the  surveyor  general  of  New  Mexico 
a  claim  on  behalf  of  the  city  for  four  aqnars- 
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leagnei  of  land.  This  dalm  was  substantial- 
ly based  upon  the  averment  that,  as  the  citj 
«f  Santa  F6  was  In  existence  during  the 
whole  period  of  Spanish  sovereignty  over  New 
Mexico,  It  was  certain  that  '•under  the  Span- 
ish laws,  usages,  and  customs  the  inhabitants 
thereof  were,  as  a  community,  entitled  to  re- 
•ceive,  and  your  petitioners  believe  and  claim 
4id  in  fact  receive,  a  grant  from  the  crown  for 
at  least  four  square  leagues  of  land  and  com- 
mons, which  they  now  claim."  As  the  legal 
authority  for  this  asserted  right  of  the  city, 
reference  was  made  to  specified  provisions  of 
the  law  of  Spain,  and  the  prayer  of  the  peti- 
tion was  "that  said  land  be  surveyed,  and 
that  a  patent  therefor  be  issued  by  the  United 
States  to  the  probate  Judge  for  the  time  being 
•of  said  county  of  Santa  F6,  In  trust  for  the 
«se  and  benefit  of  the  landholders  and  inhab- 
itants within  said  tract,  and  for  the  city  of 
Santa  F6  until  the  same  be  by  law  incorpo- 
rated under  charter,  and  thereby  become  the 
rightful  custodian  of  the  patent  for  said  tract 
of  land."  The  surveyor  general  reported  for 
^confirmation  to  congress  the  claim  thus  made 
(H.  of  R.  Ex.  Doc.  239,  43d  Ck>ng.,  1st  Sees.), 
and,  the  recommendation  not  having  been 
acted  upon,  this  suit  was  commenced,  by  the 
<Aty  of  Santa  F6,  under  the  provisions  of  the 
act  of  March  3,  1891,  creating  the  court  of 
private  land  claims.    26  Stat.  804,  c.  539. 

The  petition  originally  filed  on  behalf  of 
the  city,  after  setting  out  the  existence  of 
the  Spanish  villa  known  as  ''La  Villa  de 
JSanta  F6,"  substantially  averred  that  the 
municipality  of  Santa  F6  occupied  the  situs 
of  the  Spanish  villa,  and  possessed  jurisdic- 
tion over  the  same  territory,  and  therefore 
was,  in  law,  the  successor  to  all  the  rights 
■enjoyed  by  the  Spanish  villa.  It  alleged  that 
prior  to  the  Indian  insurrection  in  1680  the 
villa  had  received  a  pueblo  grant  of  four 
•square  leagues  of  land,  the  central  point  of 
which  was  In  the  center  of  the  plaza  of  the 
<;lty  of  Santa  F6;  that  the  grant  was  made 
by  the  king  of  Spain;  that  juridical  posses- 
^sion  was  given  thereunder,  and  that  such 
■g  facts  were  evidenced  by  a  valid  testlmonlo; 
♦  that  *the  archives  and  records  of  the  villa 
were  destroyed  In  the  Indian  insurrection  of 
1680,  and  therefore  the  title  could  not  be 
produced.  The  fact  was  also  averred  that 
the  claim  had  been  submitted  to  the  survey- 
or general,  and  had  been  by  him  recommend- 
ed favorably  to  congress.  The  prayer  was 
for  a  confirmation  of  the  grant  to  the  city 
"In  trust  for  the  use  and  benefit  of  the  in- 
habitants thereof,  and  of  such  grantees  and 
assignees  of  parts  of  the  said  lands  as  have 
derived,  or  may  hereafter  acquire  by  due 
assignments,  allotments,  and  titles  In  sever- 
alty to  said  parts  respectively."  The  defend- 
ant demurred  on  the  ground  that  the  petition 
stated  no  cause  of  action,  and  also  because  It 
failed  to  disclose  the  fact  that  there  were 
many  adverse  claimants,  under  Spanish 
grants,  to  the  land  sued  for,  and  that  such 
claimants  were  necessary  parties  defendant. 


Appearances  were  thereafter  filed  by  17 
persons,  alleging  that  they  were  the  holders 
of  Spanish  titles  to  land  within  the  area 
claimed,  and  that  their  Interests  were,  there- 
fore, adverse  to  those  of  the  city.  Thereaih 
on  an  amended  petition  was  filed  by  the  city, 
which  in  its  caption  mentions  as  defendants 
not  only  the  original  defendant,  the  United 
States,  but  the  17  persons  who  had  made  ap- 
pearance as  having  adverse  interests.  This 
amended  petition  substantially  reiterated  the 
averments  of  the  original  petition  as  to  the 
foundation  and  existence  of  the  villa  of  San- 
ta F6,  but  omitted  the  allegations  on  the 
subject  of  an  express  grant  to  La  Villa  de 
Santa  F6,  the  delivery  of  juridical  possession 
thereunder,  and  the  issuance  of  a  testlmonlo. 
The  allegation  on  these  subjects  was  that 
prior  to  the  insurrection  In  1680,  "La  Villa  de 
Santa  F6  was  entitled  to,  and  had,  under  the 
laws  of  the  kingdom  of  Spain,  In  force  in 
that  territory  at  that  time,  a  municipal  ot 
pueblo  grant,  conceding  to  and  vesting  In 
said  Spanish  town  or  viUa  a  certain  tract  of 
land  containing  four  square  Spanish  leagues." 
The  positive  averment  In  the  original  peti- 
tion as  to  the  destruction  during  the  Insur- 
rection of  1680  of  the  evidence  showing  the 
existence  of  an  express  grant  was  replaced 
by  a  qualified  averment  that  "all  the  muni- 
ments of  title  of  such  municipal  grant.  If  any 
such  existed,  were  utterly  destroyed  by  the 
hostile  Indians  engaged  In  such  insnrree-^ 
tlon."  g 

*The  amended  petition  also  averred  that* 
within  the  boundaries  of  the  grant  claimed 
there  "are  now  living  about  seven  thousand 
people,  and  about  fifteen  hundred  heads  of 
families,  nearly  all  of  whom  own,  occupy, 
and  have  improved  lands  which  they  claim 
to  hold  under  the  said  grant  to  the  Villa  de 
Santa  F6,  and  there  is  erected  thereon  build- 
ings and  improvements  in  public  and  private 
ownership,  claiming  under  said  grant,  to  the 
value  of  several  millions  of  dollars,  and  that 
none  of  said  claimants  and  occupants  are  In 
any  sense  adverse  claimants  to  your  peti- 
tioner. And  your  petitioner  further  shows 
that  there  are  claimed  to  be  certain  private 
land  grants  to  individuals  named  as  defend- 
ants in  this  proceeding  of  tracts  of  land 
within  the  exterior  line  of  said  four  square 
leagues  granted  to  your  petitioner  as  afore- 
said. But  your  petitioner  avers  that.  If  any 
such  exist,  each  and  all  of  them  are  junior 
In  date,  subordinate,  and  subject  to  the  said 
municipal  grant  to  your  petitioner's  prede- 
cessor as  a  town  and  villa;  and  whether  the 
said  private  land  grants  are  claimed  adverse- 
ly to  your  petitioner  or  not,  your  petitioner 
is  not  advised,  but  It  states  that  all  of  said 
private  land  grants  have  been  filed  before 
this  court  for  adjudication,  and  have  already 
been  set  for  hearing  In  this  court  for  the 
same  date  as  this  case,  and  that  all  of  said 
claimants  have  subjected  themselves  to  this 
court,  with  their  alleged  private  land  grants 
for  its  determination  and  decision,  when  tbm 


4U 


17  SUPREME  COURT  REPORTBB. 


matter  of  their  interests  as  against  those  of 
your  petitioner  can  be  fully  and  finally  de- 
termined." 

The  answer  of  the  United  States  denied 
the  alleged  facts  as  to  the  foundation  and 
organization  of  La  Villa  de  Santa  F6;  de- 
nied tbat  the  plaintiff,  a  municipal  corpora- 
ration,  existing  under  the  laws  of  New  Mexi- 
co, was  the  successor  or  entitled  to  assert 
the  rights,  if  any,  of  the  Spanish  villa.  It 
also  denied  that  the  Spanish  villa  had  re- 
ceived title  to  or  was  by  operation  of  the 
Spanish  law  entitled  to  claim  the  four  square 
leagues  of  land;  averred  that  title  to  a  large 
portion  of  the  land  embraced  within  the 
four  square  leagues  was  claimed  under  Span- 
ish grants  by  others  than  the  plaintiff,  the 
validity  of  which  claims  was  not,  however, 
admitted,  and  that  other  portions  of  the  four 
»  sqpare  leagues  were  in  control,  occupancy, 
•  and  possession  of  the  United  States  for  a 
military  post,  known  as  "Ft.  Marcy,"  for  a 
building  known  as  the  "Federal  Building," 
and  for  an  establishment  known  as  the  "In- 
dian Industrial  School,"  and  that  another 
portion  was  in  possession  of  the  territorial 
executive  officers  under  the  authority  of  the 
United  States. 

The  persons  holding  conflicting  giants, 
who  were  made  defendants;  also  filed  an- 
swers specially  denying  the  making  of  the 
Spanish  grant  to  La  Villa  de  Santa  F6,  or 
the  right  of  that  villa  to  a  grant  of  four 
square  leagues  by  operation  of  the  Spanish 
law.  It,  moreover,  specially  denied  that  the 
heads  of  families,  residents,  or  other  persons 
who  occupy  or  own  house  lots  or  lands  in  the 
city  of  Santa  F6,  claim  to  hold  the  same  un- 
der the  alleged  grant  of  the  villa  of  Santa 
F6,  whether  express  or  implied,  and  specially 
denied  that  the  holders  of  lots  in  the  city  of 
Santa  F6  were  not  adverse  to  the  claim  as- 
serted by  the  city  to  the  four  square  leagues. 
It,  moreover,  alleged  the  various  grants,  18 
in  number,  alleged  to  have  been  made  by  the 
Spanish  authorities  to  the  respective  parties, 
averred  their  conflict  with  the  asserted  rights 
of  the  city,  and  prayed  that,  as  such  claims 
had  been  flled,  and  had  been  previously  pre- 
sented to  the  court,  that  they  be  consid- 
ered and  approved,  and  that  the  claim  of  the 
city  be  rejected.  The  Issues  made  up  by 
these  pleadings  were  tried.  In  the  opening 
of  the  trial  the  counsel  for  the  plaintiff  made 
the  following  statement: 

"After  consultation  with  most  of  the  coun- 
sel for  the  city,  the  disposition  seems  to  be 
to  respect  the  claims  of  the  United  States, 
either  under  its  original  disposition  or  un- 
der its  purchases  from  private  individuals. 
There  is  no  disposition  to  deny  the  right  of 
the  United  States  to  those  properties  which 
It  has  occupied  since  the  change  of  sover- 
eignty. We  are  willing  to  concede  that  to 
the  United  States  attorney." 

"I  desire  to  make  a  statement  to  the  court 
as  to  what  our  evidence  is  to  be,  and  as  to  how 
we  are  claiming  we  are  entitled  to  the  grant 


under  which  we  claim  to  repreBent  hers.  Our 
claim  is  analogous  to  the  claim  made  in  the 
city  of  San  Francisco  case,  and  is  analogous 
to  the  claim  which  is  known  as  the  Browns- 
ville, Texas,  claim.  If  the  court  please,  wew 
claim  our  grant  on,  not  so  must  as  to  the  ex-S 
isteooe  of  papers  of  title,*or  documentary  evi-* 
dence,  but  through  operation  of  law,  as  was 
claimed  and  held  in  the  case  of  the  town  of 
Albuquerque,  which  this  court  has  already 
decided,  and  as  was  held  in  San  Francisco 
and  town  of  Brownsville,  Texas.  The  case 
of  the  city  of  San  Francisco  was  decided  by 
the  supreme  court  of  the  United  States  after 
the  city  of  San  Francisco  produced  evidence 
sufficient  to  show  that  it  was  a  corporation 
under  the  Mexican  and  Spanish  governments; 
that  as  such  corporation  It  possessed  an  ayun- 
tamiento  and  other  city  officials  which  be- 
longed to  it;  and  on  this  evidence  the  court 
presumed  and  said  it  was  entitled  to  four 
square  leagues.  It  was  so  held  in  the  town 
of  Brownsville,  and  was  so  decided  by  this 
honorable  court  in  the  town  of  Albuquerque 
against  the  United  States,  Case  No.  & 

"In  our  case  we  expect  to  show  that  we 
had  an  existence  in  the  year  1G80,  and  that 
as  far  back,  at  least,  as  1704  we  had  a  cor- 
porate existence,  and  that,  as  having  such 
corporate  existence,  and  having  duly-ccHistl- 
tuted  officials,  an  ayuntamiento  and  alcalde 
of  that  corporation,  that  this  court  will  pre- 
sume that  we  are  entitled  to  four  square 
leagues  of  land,  to  be  measured  from  the  cen- 
ter of  the  plaza  of  this  town. 

"In  regard  to  these  adverse  claims  pre- 
sented here,  I  do  not  Just  now  desire  to  call 
the  attention  of  the  court  to  what  we  think 
is  the  law  flxlng  their  rights.  I  will,  howev- 
er, say  that  we  will  combat  the  idea  that  the 
governors  of  this  territory  had  any  power 
to  make  grants  within  the  exterior  bounda- 
ries of  the  Santa  F6  grant;  whether  they 
have  been  made  I  do  not  pretend  to  admit, 
and  we  will  combat  the  idea  that  they  were 
made  through  lawful  authority  by  the  per- 
sons granting  them." 

The  proof  established  the  settlement  and 
organization  of  the  city  of  Santa  F6  in  ac- 
cordance with  the  facts  already  stated.  The 
various  grants  referred  to  in  the  answer  of 
the  several  defeadants  were  offered  in  evi- 
dence, and  testimony  adduced  tending  to 
show  that  they  covered  territory  embraced 
within  the  claim  to  the  four  leagues,  and 
were,  therefore,  adverse  to  the  claims  of  the 
city.  9 

There  was  no  evidence  whatever  Intro- § 
duced  showing  that*La  Villa  de  Santa  F6,  In* 
any  of  its  forms  of  organization  under  the 
Spanish  government,  or  that  the  city  of  Santa 
F6  itself,  had  ever  possessed  the  four  square 
leugues  to  which  It  assei-ted  title,  or  that  any 
lot  holder  in  the  city  claimed  to  own  or  hold 
by  virtue  of  any  title  derived  under  the  sup- 
posed right  of  the  city.  Indeed,  there  waa 
an  entire  absence  of  any  proof  showing  that 
any  right  by  possession  or  otherwise  within 
Digitized  by  VjOOQlC 
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the  area  claimed  was  held  under  or  by  ylrtne 
of  the  implied  grant  of  four  square  leagues, 
upon  which  the  city  relied.  On  the  contrary, 
there  was  proof  that  in  1715  the  city  of  Santa 
F6  petitioned  for  a  grant  of  a  tract  of  swamp 
land  situated  within  the  boundaries  of  the 
four  square  leagues,  to  which  it  now  asserts 
title  by  operation  of  law,  and  that  this  prayer 
was  granted. 

The  Judgment  of  the  court,  which  allowed 
the  claim  of  the  city,  with  the  reservations 
4ind  conditions  stated  in  the  opening  of  this 
opinion,  rejected  the.  claims  of  the  defendants 
who  appeared  and  asserted  the  various  ad- 
verse Spanish  grants,  so  far  at  least  as  they 
were  in  conflict  with  the  claim  of  the  city 
to  which  we  have  referred.  As,  however,  the 
United  States  has  alone  appealed  from  the  de- 
cree in  favor  of  the  city,  we  are  concerned 
on  this  appeal  only  with  the  issues  which 
arise  between  the  United  States  and  the  city 
of  Santa  F6. 

The  fundamental  question  In  the  case  is, 
did  the  Spanish  law,  proprio  vigore,  confer 
upon  every  Spanish  villa  or  town  a  grant  of 
four  square  leagues  of  land,  to  be  measured 
from  the  center  of  the  plaza  of  such  town. 
The  claim  that  the  law  of  Spain  conferred 
such  right  is  based  on  certain  provisions  of 
that  law  applicable  to  the  possessions  of  that 
government  on  this  continent,  and  which  are 
to  be  found  in  a  compilation  promulgated  in 
IGSO,  and  known  as  the  "Becopilacion  de  las 
Indias." 

The  compilation  itself  is  thus  described  by 
:Sehmldt  in  his  treatise  on  the  Civil  Laws  of 
Spain  and  Mexico,  who  says  (page  W): 

"The  method  adopted  in  this  code  is  the 
same  as  that  pursued  in  the  Nueva  Recopila- 
^  clon  of  the  Laws  of  Spain.  It  Is  divided  into 
§  nine  books,  comprising  two  hundred  and 
*  eighteen  *titles,  which  contain  six  thousand 
four  hundred  and  forty-seven  diflPerent  legal 
i>nactments,  all  of  which,  derived  from  the 
orders,  decrees,  and  regulations  of  different 
sovereigns,  and  often  temporary  In  their  char- 
acter, are  dignified  with  the  title  of  laws. 
Hence  there  is  found  united  In  this  compila- 
tion many  laws  on  the  same  subject,  in  which 
the  preceding  law  is  only  repeated,  others  in 
which  it  is  modified,  and  still  others  in  which 
It  is  abrogated,  either  in  whole  or  In  part 
The  veneration  of  the  compilers  for  laws 
which  once  had  received  the  royal  sanction 
seems  to  have  been  so  great  that  they  did  not 
consider  themselves  at  liberty  to  omit  them. 
This  mode  of  proceeding  has  swelled  this 
code  to  its  present  dimensions,  when,  if  a 
more  rational  method  had  been  adopted,  it 
<ould  readily  have  been  compressed  Into  one- 
third  of  the  space  it  actually  occupies." 

The  reliance  of  the  city  of  Santa  F6  is: 
First,  on  the  text  of  the  Spanish  law;  second, 
on  the  contention  that  if  there  be  ambiguity 
In  the  text,  the  right  of  the  city  to  the  four 
square  leagues  results  from  a  construction  giv- 
en to  the  St)anish  law  In  proceedings  with  ref- 
erence to  the  claim  of  the  city  of  San  Fran- 


dflCD  to  a  grant  of  land  and  fh>m  acts  ni  oon- 
gress  in  ration  to  such  claim ;  and,  third,  upon 
the  contention  that  the  interpretation  of  the 
Spanish  law  upon  which  the  city  bases  its 
right  is  sanctioned  by  previous  adjudications 
of  this  court.  We  will  examine  these  propo- 
sitions In  the  order  stated. 

Fhrst  The  Spanish  law  relied  upon. 

The  only  provisions  of  the  Recoplladon,  to 
which  we  are  referred  as  sustainhig  the  daim 
of  the  dty,  are  laws  6,  7,  and  10,  of  title  5, 
book  4,  which  are  found  hi  2  White,  New 
Reoop.  pp.  44,  45.   They  read  as  follows: 

Law  6:  "If  the  situation  of  the  land  be 
adapted  to  the  founding  of  any  town  to  be 
peopled  by  Spaniards,  with  a  council  of  ox^ 
dlnary  alcaldes  and  regldores;  and,  if  theze  be 
persons  who  will  contract  for  their  settlement, 
the  agreement  shall  be  made  upon  the  follow- 
ing conditions:  That,  withbi  the  prescribed 
time.  It  shall  comprise  at  least  thirty  heads  of  ^ 
families,  each  of  whom  to  possess  a  house,  g 
ten  breeding  cows,  four«steers,  or  two  steers  * 
and  two  young  bullocks,  a  breeding  mare,  a 
breeding  sow,  twenty  breeding  ewes  from  Cas- 
tile, and  six  hens  and  a  cock;  he  shsU,  more- 
over, appohit  a  priest  to  admiidster  the  sacra- 
ments, who  the  first  time  shall  be  of  his 
choice,  and  afterwards,  accordhig  to  our  royal 
patronage;  he  shall  provide  the  church  with 
ornaments  and  articles  necessary  for  Divine 
worship;  and  he  shall  give  bond  to  perform 
the  same  wfthhi  said  period  of  time;  and  It 
he  faH  in  fulfilling  his  agreement,  he  will  los^ 
all  that  he  may  have  built,  worked  or  repaired, 
which  shall  be  applied  to  our  royal  patrimony, 
and  incur  the  forfeiture  of  one  thousand  ouncee 
of  gold  to  our  chamber  (camera);  and  if  he 
should  fulfill  his  obligations,  there  shall  be 
granted  to  him  four  square  leagues  of  terri- 
tory, either  In  a  square  or  lengthwise,  accord- 
ing to  the  quality  of  the  land,  in  such  a  man- 
ner that,  when  located  and  surveyed,  the  four 
leagues  shall  be  in  a  quadrangle,  and  so  that 
the  boundaries  of  said  territory  be  at  least  five 
leagues  distant  from  auy  dty,  town  or  vil- 
lage, inhabited  by  Spaniards  and  previously 
settled,  and  that  it  cause  no  prejudice  to  any 
Indian  tribe,  nor  to  any  private  individual." 

Law  7:  **If  any  one  should  propose  to  con- 
tract for  a  settlement.  In  the  prescribed  form, 
to  consist  of  more  or  less  than  thirty  heads  of 
families,  provided  it  be  not  below  ten,  he  shall 
receive  a  grant  of  a  proportionate  quantity  of 
land,  and  upon  the  same  conditions." 

Law  10:  "Whenever  particular  individuals 
shall  unite  for  the  purpose  of  forming  new  set- 
tlements, and  among  them  there  shall  be  a 
sufficient  number  of  married  men  for  that  pur- 
pose, license  may  be  granted  to  them,  pro- 
vided there  be  not  less  than  ten  married  men, 
together  with  an  extent  of  territory  proi)or- 
tloned  to  what  Is  stipulated;  and  we  empow- 
er them  to  dect,  annually,  from  among  them- 
selves, ordinary  alcaldes  and  ofidcers  of  the 
oouncIL" 

Law  0,  as  we  have  quoted  it  from  White's 
work,  varies  from  the  translation  of  Reynolds 
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In  his  work  on  Mexican  Law;  the  latter  ver- 
sion, instead  of  saying  that  the  land  "shall  be 
^granted,"  being  that  It  "may  be  given."  No 
g  Importance,  however,  Is  to  bo  attached  to  this 
•  difference,  since  It  ia^vident  from  either  ti-ans- 
latlon  of  the  law,  as  a  whole,  that  It  was  op- 
tional, and  not  obligatory,  on  the  representa- 
tive of  the  king  to  enter  into  the  contracts 
which  the  law  authorized  to  be  made.  It  Is 
apparent  also  from  the  text  of  these  laws  that 
they  provided  solely  for  the  allotment  of  lands 
for  the  purpose  of  a  settlement  to  be  made 
under  contract,  and  on  the  performance  of 
certain  conditions;  In  other  words,  that  these 
laws  delegated  authority  to  contract  for  cer- 
tain specific  quantities  of  land  to  accomplish 
the  particular  results  which  the  laws  contem- 
plated. The  effect  of  law  7  was  to  forbid 
contracts  for  the  establishment  of  towns  un- 
less the  settlement  was  to  be  made  by  10 
persons,  and  to  vary  the  amount  of  land  to  be 
granted  according  as  the  number  of  heads  of 
families  might  exceed  10  and  be  less  than  80, 
which  latter  Is  treated  by  law  6  as  being  nor- 
mally required  for  a  contract  settlement, 
liooklng  at  the  text  of  the  laws.  It  Is  dlfilcult 
to  understand  upon  what  theory  the  claim  Is 
advanced  that  every  Spanish  town,  whether 
settled  under  contract  or  not,  was  entitled  to 
four  square  leagues.  It  cannot  be  denied  that 
this  quantity  of  land  was  not  the  right  of 
every  town  settled  under  contract,  since  the 
amount  varied  with  the  number  of  heads  of 
families  with  whom  the  contract  was  made, 
and  who  were  to  constitute  the  settlement. 

The  argument,  however,  Is  pressed  that  law 
10  embraces  all  towns  not  settled  under  con- 
tract, since  It  says,  "whenever  particular  in- 
dividuals shall  unite  for  the  purpose  of  form- 
ing new  settlements."  From  this  expression 
is  deduced  the  proposition  that  as  the  provi- 
sions for  contract  related  to  settlements  of 
towns  made  by  a  particular  contractor,  there- 
fore they  were  inapplicable  to  settlements 
made  by  Individuals  united  for  that  purpose, 
In  which  latter  case  it  is  claimed  the  right  to 
the  land  arose,  not  by  virtue  of  a  contract,  but 
by  operation  of  law.  Granting,  for  argu- 
ment's sake,  the  correctness  of  the  contention, 
It  falls  to  Justify  the  claim  of  the  city,  be- 
cause law  10  does  not  specify  the  quantity  of 
land  to  be  enjoyed  by  a  settlement  made  by 
Individuals  uniting  for  the  purpose  of  settling 
{a  new  town;  but  simply  says  that  they  shall 
f  have  an  extent  of  territory  "proportioned  to 
what  Is  stipulated."  *  This  reference  to  what 
is  stipulated  must  either  be  to  the  require- 
ments of  laws  6  and  7,  or  to  some  other  regu- 
lation on  the  subject  If  It  relates  to  laws  6 
and  7,  then  It  would  necessarily  subject  indi- 
viduals uniting  to  form  a  settlement  to  the 
terms  of  laws  6  and  7,  and  therefore  render  It 
necessary  that  the  right  to  land  should  arise 
from  contract  Indeed,  the  argument  In  favor 
of  the  claim  of  the  city  logically  leads  to  the 
inconsistent  position  that  laws  6  and  7  are 
read  into  law  10  for  the  purpose  of  the  quanti- 
ty of  land  to  be  granted,  and  are  read  out  of 


that  law  in  so  far  as  the  prerequisite  necessity 
of  a  contract  is  concerned. 

But  reference  to  the  ordinances  of  Philip 
II.  (promulgated  more  than  100  years  prior 
to  the  Recopllaclon),  In  which  law  10  was- 
found,  makes  Its  meaning  perfectly  dear, 
and  demonstrates  that  the  construction  now 
sought  to  be  given  law  10  has  no  other 
foundation  than  the  confusion  In  compiling 
the  Recopllaclon,  of  which  we  have  mad» 
mention  in  citing  the  language  contained  in 
the  treatise  of  Schmidt  on  the  subject  Thnsv. 
in  the  ordinance  of  Philip,  law  6  of  title  5, 
book  4,  of  the  Recopllaclon,  was  numbered 
as  ordinances  88  and  89.  Following  those 
ordinances,  down  to  99,  inclusive,  are  vari- 
ous provisions  regulating  contract  settle- 
ments. Then  comes  ordinance  100,  which  is 
now  law  7,  above  referred  to.  The  next 
ordinance  (101)  is  identical  with  law  10.  Or- 
dinances 102  and  108  (now  law  20,  book  4, 
title  7;  law  9,  book  4,  title  5;  and  law  21, 
book  4,  title  7,  of  the  Recopllaclon)  read  as 
follows: 

Law  20,  book  4,  title  7: 

'^A  contract  having  been  made  under  tb» 
authority  of  a  colony,  a  governor,  an  alcalde- 
mayor,  a  mayor,  a  town  or  village,  the  coun- 
cil, and  those  who  made  the  same  in  the  In* 
dies  shall  not  be  satisfied  with  having  ac- 
cepted and  made  the  contract,  but  shall  con- 
tinue to  control  It  and  direct  how  it  shall 
be  carried  into  effect  and  shall  keep  a  rec- 
ord of  all  that  is  being  done." 

Law  9,  book  4,  title  5: 

"In  contracts  for  new  settlements  made  by 
the  government  or  whoever  shall  be  there- 
to authorized  in  the  Indies,  with  cities,  adel-|«. 
antado,  superior  alcalde  or  corrlgldor,  theg 
*  person  entering  into  the  agreement  shall  do* 
60  likewise  with  each  individnal  who  may 
enlist  to  Join  the  settlement;  and  he  will 
bind  himself  to  grant  building  lots  in  the 
new  settlement,  together  with  pastures  and 
lands  for  cultivation  in  a  number  of  peonlas 
and  caballerias  proportionate  to  the  quantity 
of  land  which  each  settler  shall  obligate 
himself  to  Improve;  provided  it  shall  not  ex- 
ceed, nor  shall  he  grant  more  to  each  than 
five  peonlas  or  three  caballerias,  according 
to  the  express  distinction,  difference  and 
measurement  prescribed  in  the  laws  of  the 
title  concerning  the  distribution  of  lands» 
lots,  and  waters." 

Law  21,  book  4,  title  7: 

"We  direct  that  the  governor  and  the  mag- 
istrate of  the  town  newly  settled,  ex  officio, 
or  on  petition  of  a  paity,  shall  require  the 
fulfillment  of  the  contract  with  due  diligence 
and  care  by  all  of  those  who  may  be  bound 
to  make  new  settlements,  and  the  council 
and  the  corporation  attorneys  shall  appear 
by  petition  against  such  settlers  as  have  not 
fulfilled  their  contracts  within  the  term 
agreed  upon,  in  order  that  they  be  compelled, 
with  all  rigor  of  law,  to  carry  out  that  which 
was  stipulated,  and  that  the  Judges  shall  pro- 
ceed against  those  who  may/be^ 
igitized  by^  ^' 
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that  tbey  be  arrested  and  brought  to  the  set- 
tlements,  and  that  requisition  be  made  for 
those  who  may  be  hi  other  jurisdictions,  and 
all  Judi^es  shall  grant  them  under  penalty  of 
our  displeasure." 

This  retrospect  at  once  demanstrates  that 
the  rights  acquired  under  law  10  depended 
upon  contract,  and  could  only  arise  there- 
from, since  that  law  was  but  one  provision 
of  a  system  providing  for  grants  under  con- 
tract alone.  To  illustrate,  reviewing  the 
provisions  in  the  order  in  which  they  stood 
before  their  confused  compilation  in  the  Re- 
copilacion,  ordinances  88  and  89  (law  6)  and 
ordinance  100  (law  7)  provided  for  contracts 
with  an  individual  for  founding  a  town,  for 
the  quantity  of  land  to  be  contracted  for, 
and  prescribed  regulations  for  the  new  set- 
tlement Ordinance  101  (law  10)  provided  for 
individuals  uniting  for  the  purpose  of  a  set- 
ctlement.  Ordinance  102  (law  20,  book  4,  ti- 
gtle  7)  also  in  this  latter  case  treated  a  eon- 
•  tract  with  such  united  indivldual8*or  colony 
as  a  necessary  prerequisite,  and  the  subse- 
quent provisions  ordain  rules  for  the  govern- 
ment of  these  settlements  and  the  enforce- 
ment of  the  obligations  arising  under  the 
contracts. 

Various  provisions  in  the  Kecopllacion, 
moreover,  clearly  establish  that  the  power  to 
make  contracts  for  settlements,  whether  with 
one  contracting  person  or  with  a  community 
of  Individuals,  was  not  unrestrained,  and 
was  subject  to  exception. 

Thus  law  6,  book  4,  title  7,  provided  as  fol- 
lows (2  White,  New  Recop.  p.  46): 

''No  tract  of  land  for  new  settlements  shall 
be  granted  or  taken  by  agreement  in  any 
seaport,  nor  in  any  part  which  might  at  any 
time  be  prejudicial  to  our  royal  crown  or  to 
the  republic,  our  will  being  that  they  be 
reserved  to  us." 

The  same  law  is  thus  translated  in  the  ap- 
pendix to  the  brief  for  the  government: 

"Land  and  term  for  a  new  settlement  shall 
not  be  granted  or  taken  under  contract  in 
seaports,  nor  at  any  place  where  at  any 
time  damage  may  result  to  our  royal  crown 
or  the  community,  because  it  Is  our  will  that 
they  be  reserved  for  us." 

The  object  of  these  provisions  was  clearly 
not  only  to  prevent  contracts  as  to  seaport 
settlements,  but  also  such  contracts  as  to 
places  where  it  might  be  prejudicial  to  make 
grants  of  land,  although  there  might  be  gen- 
eral authority  to  that  end. 

It  may  well  also  be  implied  from  the  pro- 
visions in  the  Recopiladon  that  the  right  of 
a  town  to  hold  land  for  public  purposes  was 
reciuired  to  be  evidenced  by  a  grant  from  the 
viceroy  or  governor,  and  that  such  grant 
when  made  required  confirmation  by  the 
crown.  Thus,  law  1,  title  13,  book  4,  of  the 
Recopilacion  (2  White,  New  Recop.  p.  55), 
is  as  follows: 

**The  viceroys  and  governors,  being  thereto 
authorized,  shall  iny  out  for  each  town  or 
village  which  shall  be  newly  founded  and 


peopled,  the  lands  and  lots  which  ttflgr  naj 

want,  and  the  same  shall  be  granted  to  them 
as  reservations  (proprioe)  without  prejudice  to 
thhrd  persons.  They  shall  transmit  to  ua 
information  of  what  they  shall  have  laid  out, 
that  we  may  order  the  same  to  be  confirmed."  S 
*  While  it  may  be  that  the  necessity  for  con-  f 
firmation  was  dispensed  with  at  some  date, 
much  later  than  the  establishment  of  Santa 
F6,  there  is  no  question  that  this  provision 
was  in  force  at  the  time  when  it  is  claimed 
that  the  settlement  came  into  exlatenoe  as 
a  Spanish  town. 

The  theory,  then,  of  the  vesting  by  operas 
tlon  of  law  in  every  Spanish  town  at  the  time 
of  its  organization  of  a  title  to  four  square 
leagues  of  land  finds  no  support  in  the  text 
of  the  Spanish  laws,  and  is  repugnant  to 
their  general  tenor,  as  it  is  in  direct  conflict 
with  mandatory  provisions  of  that  law  exact- 
ing a  grant  and  its  confirmation.  Of  course, 
the  existence  of  power  to  make  contracts  for 
settlements  in  particular  cases  cannot  be  held 
to  have  deprived  the  proper  authorities  of  the 
right  to  make  grants  in  other  cases  where  a 
general  power  to  that  effect  was  possessed. 
There  are  various  texts  of  the  Recopilacion 
showing  not  only  that  the  Spanish  crown  it- 
self, by  its  supreme  authority,  contemplated 
the  makUig  of  gifts  of  land  to  Individuals, 
but  also  that  such  gifts  were  expected  to 
be  made  for  the  purpose  of  the  settlement  of 
towns  where  there  was  originally  no  con- 
tract therefor,  either  with  colonies  or  with  a 
particular  contractor.  To  avoid  prolixity  as 
far  as  possible,  we  do  not  quote  the  text  of 
the  laws  on  this  subject,  contenting  ourselves 
with  establishing  the  existence  of  the  power 
by  showing  some  Distances  where  it  was  un- 
doubtedly exercised.  The  petition  for  and 
grant  made  to  Santa  F6  itself  of  the  tract  of 
swamp  land  to  which  we  have  called  atten- 
tion is  one  of  such  instances.  We  find  in  the 
record  the  petition  of  one  Juan  Lucero  de 
Godoy,  dated  El  Paso,  January  15,  1603,  ad- 
dressed to  the  governor  and  captain  general, 
and  reciting.  In  substance,  that,  prior  to  the 
insurrection  of  1680,  he  had  taken  up  his  resi- 
dence in  Santa  F6,  and  received  a  grant  of 
land,  and  praying  for  a  regrant  of  the  land, 
part  of  which  was  situated  withhi  the  area 
of  four  square  leagues,  to  which  the  city  now 
asserts  title.  There  is  also  a  recognition  of 
the  exercise  of  this  power  referred  to  in 
Chouteau  v.  Eckhart,  2  How.  343,  where  it 
appears  that  the  village  of  St  Charles  applied 
for  an  enlargement  of  its  commons,  and  that  ^ 
the  Spanish  governor  replied  that  the  ln-§ 
tendant  of  the  province  'must  make  such  • 
grant,  but  that  he  would  provisionally  allow 
the  town  to  occupy  the  land  prayed  for.  So, 
in  Lewis  v.  San  Antonio,  7  Tex.  288,  it  was 
shown  that  there  had  been  an  express  grant, 
and  that  the  boundaries  had  been  duly 
marked  and  laid  out,  covering  six  square 
leagues.  But  the  concession  that  there  was 
a  power  in  the  Spanish  crown  or  its  author- 
ized officem  to  make  grants  of  land,  when 
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considered  by  them  to  be  proper,  would  not 
Justify  a  holding  that  the  authorities  must 
have  deemed  it  imperative  to  make  a  grant 
of  a  definite  quantity  to  every  town  when 
established,  no  matter  under  what  circum- 
stances it  was  founded.  To  so  conclude 
would  amount  to  saying  that  it  was  the  duty 
of  the  United  States,  after  the  cession  by 
Mexico  of  the  territory  covered  by  the  treaty, 
to  presume,  because  the  Spanish  officials  had 
the  power  to  make  grants,  that  they  had  ac- 
tually exercised  it  in  favor  of  every  town 
and  every  individual  within  the  territory 
ceded.  If  we  were  to  make  so  preposterous 
an  assumption,  the  task  would  yet  remain 
of  determining  how  much  land  it  would  be 
presupposed  had  been  given  because  the  pow- 
er to  give  existed  in  each  case,— a  duty  Im- 
possible of  performance. 

If,  however,  it  were  conceded,  In  plain  vio- 
lation of  the  letter  of  the  Spanish  law,  that 
every  town  was  entitled  to  a  grant  of  land  by 
operation  of  law,  the  quantity  to  which  the 
town  would  be  entitled  would  remain  wholly 
undefined  aud  undetermined,  and  would  have, 
if  aUowed  by  inf ei'ence,  to  be  created  by  an 
arbitrary  exercise  of  Judicial  power.  Plainly, 
from  the  provisions  of  the  Recopilaclon,  the 
quantity  varied  with  the  condition  of  the  re- 
spective settlements;  and  to  imply  a  grant  of 
land  to  the  extent  of  four  square  leagues  in 
every  case  would  be  to  suppose  that  every 
settlement  was  alike,  while  the  law  Itself  con- 
templated that  they  would  be  different,  and 
subject  to  diflJerent  allowances.  This  conse- 
quence is  shown  by  a  statement  in  the  treatise 
of  Hall  on  Mexican  Law,  where  it  is  said 
(section  117,  p.  51): 

"Limits   of   Pueblos.— There   never  existed 
any  general  law  fixing  four  square  leagues 
as  the  extent  of  pueblos  or  towns.    That  ex- 
^  tent  of  land  was  assigned  to  pueblos  founded 
g  by  contractors  for  Spaniards,  oy  law  6,  title 
•  5,  book  4,  of  the*law8  of  the  Indies.    Those 
formed   by  the  government,   independent  of 
contractors,  were  only  limited  by  the  discre- 
tion of  the  governors  of  the  provinces  and 
viceroys,  subject  to  approval  or  disapproval  of 
the    king.     There  are   numerous  pueblos   In 
Mexico  which  have  less  and  many  that  have 
more  than  four  square  leagues." 

Aud  in  section  118  the  same  author  declares 
that  the  jurists  of  Mexico  are  unacquainted 
with  any  such  provision  of  Spanish  jurispru- 
dence as  that  four  square  leagues  should  be 
the  superflce  of  pueblos. 

These  facts  as  to  the  condition  of  things  in 
Mexico  are  In  accord  with  the  claims  to  land 
made  against  the  United  States  under  the  law 
of  Spain  by  villages  and  towns  in  Florida  and 
Missouri,  to  which  we  sliall  hereafter  take 
occasion  to  refer  more  particularly. 

As  the  right  whicla  the  city  asserts  Is  devoid 
of  every  element  of  proof  tending  to  show  a 
possession  coupled  with  claim  of  title,  but 
rests  upon  the  mere  assumption  of  a  riglit  as- 
serted to  have  arisen  by  operation  of  law  hun- 
dreds of  years  ago,  of  course  there  is  no  room 


for  the  application  of  a  presumption  of  an 
actual  grant,  within  the  doctrine  declared  In 
U.  S.  V.  Ohaves,  159  U.  S.  452, 16  Sup.  Ot  67. 
Even  did  the  case  present  a  claim  of  express 
grant,  proof  of  the  existence  of  which 
on  presumptions  arising  from  acts  of  ; 
slon,  etc.,  there  are  many  circumstances  at- 
tending the  history  of  Santa  F6,  and  the  na- 
ture of  its  establishment,  which  we  have  here- 
tofore recited,  which  would  strongly  tend  to 
rebut  the  presumption.  The  town  was,  it 
would  seem,  originally  a  colony  of  deserters 
from  the  Spanish  army  which  was  located  in 
the  midst  of  the  native  Indians.  It  became 
afterwards  the  capital  seat  of  the  province^ 
and  a  fortified  town,  and  was  presumably.  In 
its  permanent  creation,  the  outcome  and  devel- 
opment of  the  success  of  the  Spanish  arms, 
rather  than  of  the  exercise  of  the  power  to 
induce  settlements  by  contracts  with  bidivid- 
uals  or  otherwise.  It  Is  impossible,  on  the 
theory  of  the  petitioner,  to  explain  the  peti- 
tion presented  by  the  city  to  the  Spanish 
governor,  hi  1715,  for  a  concession  of  a  tract  :i 
of  swamp  land  situated  withhi  the  four^ 
square  leagues  now  claimed,* for,  if  the  right* 
to  the  entire  four  square  leagues  then  existed, 
it  was  complete.  At  the  time  of  this  petition, 
if  the  claim  here  advanced  had  any  founda- 
tion, or  was  deemed  by  any  one  to  exist,  such 
fact  would,  of  course,  have  been  then  known, 
and  have  rendered  the  petition  for  the  grant 
of  the  swamp  wholly  unnecessary. 

We  now  proceed  to  examine  the  next  prop- 
osition advanced  to  support  the  claim  of  the 
city  of  Santa  F^  which  is  as  follows: 

Second.  Whatever,  as  an  original  question, 
may  be  the  correct  interpretation  of  the  Span- 
ish law,  the  right  of  every  town  to  four  square 
leagues  of  land  under  that  law  is  no  longer  a 
subject  of  controversy,  but  is  concluded  in  fa- 
vor of  such  right  by  the  report  of  the  board 
of  land  commissioners,  which  passed  upon  the 
claim  of  San  Francisco,  by  the  decision  of  the 
circuit  court  of  the  United  States  on  the  same 
subject,  by  the  persuasive  force  of  certain  de- 
cisions of  the  supreme  court  of  California  re- 
ferring to  the  title  of  San  Francisco,  and 
finally  by  the  action  of  congress  on  the  sub- 
ject 

The  history  of  the  San  Francisco  <*^<nr|, 
however,  does  not  Justify  the  contention  thus 
urged.  The  pueblo  of  San  Francisco,  in  the 
first  place,  was  not  a  Spanish,  but  a  Mexican, 
town,  and  its  claimed  rights  were  asserted  to 
have  been  obtained  from  the  supreme  govern- 
ment of  Mexico.  Thus,  as  stated  in  the  re- 
port of  the  board  of  land  commissioners,  the 
petition  alleged  (Dwinelle,  CJolonial  History  of 
California,  Append,  p.  121):  "That  in  pursu- 
ance of  the  laws,  usages,  and  customs  of  the 
government  of  Mexico,  and  an  act  of  the  de> 
partmental  legislature  of  California  of  the 
9th  of  November,  1833  (1834),  and  proceed- 
ings in  pursuance  thereof,  the  pueblo  of  San 
Francisco  was  duly  created  and  constituted 
a  municipal  corporatlou,  with  a  municipal  gov- 
ernment, and  with  all  the  rights,  properties. 
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and  privilege  of  pueblos  under  the  then  ex- 
isting laws,  during  the  said  year  1838  (1884); 
and  that  there  was  then  and  there,  by  the 
supreme  government  of  Mexico,  in  the  num- 
ner  by  law  prescribed,  ceded  and  granted  to 
the  said  pueblo  for  town  lands  and  for  com- 
^  mon  lands,  all  and  singular  the  premises  de- 
ft scribed  in  their  said  petition." 

•  *It  may  be  conceded  arguendo  that  there 
was  in  force  at  the  time  the  pueblo  of  San 
Francisco  was  established  laws  of  the  gov- 
ernment of  Mexico  and  regulations  based 
thereon  expanding  the  law  of  Spain,  so  as 
to  entitle  a  newly-established  pueblo  to  have 
measured  off  and  assigned  to  It  by  officers  of 
the  government  four  square  leagues  of  land, 
without  in  any  way  implying  that  such  right 
existed  under  early  Spanish  laws.  The  neces- 
sity for  action  by  congress  in  the  case  of 
San  Francisco  was  produced  by  various 
causes,  such  as  grants  made  by  the  officials 
of  the  pueblo  while  San  Francisco  was  part 
of  the  territory  of  Mexico,  and  grants  which 
purported  to  have  been  made  after  the  occu- 
pation of  the  town  by  the  forces  of  the  Unit- 
ed States  by  persons  claiming  to  be  the  law- 
ful successors  of  such  Mexican  officials.  For 
these  reasons  there  was  great  confusion  and 
uncertainty  in  the  titles  to  land  in  the  city. 
By  the  act  of  March  3,  1851  (9  Stat.  e.  41,  p. 
631),  congress  created  a  board  of  land  com- 
missioners to  determine  claims  to  land  in 
California  asserted  "by  virtue  of  any  *right* 
or  'title'  derived  from  the  Spanish  or  Mexi- 
can government"  Section  14  of  that  act 
permitted  the  claims  of  lotholdws  in  a  city 
to  be  presented  in  the  name  of  such  city,  and 
authorized  the  presumption  of  a  grant  to  a 
city  which  was  shown  to  have  been  in  ex- 

^  istence  on  a  date  named.     The  section  Is 
§  found  in  full  in  the  margin. i 

•  'The  city  of  San  Francisco  was  incorporated 
in  1850,  with  municipal  boundaries  of  less 
extent  than  four  square  leagues.  It,  how- 
ever, presented  to  the  board  a  claim  for  con- 
firmation of  title  to  a  four-square  league 
tract    In  December,  1854,  the  claim  of  the 

1  Sec.  14.  And  be  it  further  enacted,  That  the 
provisions  of  this  act  shall  not  extend  to  any 
town  lot  farm  lot  or  pasture  lot,  held  under  a 
grant  from  any  corporation  or  town  to  which 
kinds  may  have  been  granted  for  the  establish- 
ment of  a  town  by  the  Spanish  or  Mexican  gov- 
ernment, or  the  lawful  authorities  thereof,  nor 
to  any  dty,  or  town,  or  village  lot  which  city, 
town,  or  village  existed  on  the  seventh  day  of 
Ju^,  eighteen  hundred  and  forty -six;  but  the 
claun  for  the  same  shall  be  presented  by  the 
corporate  authorities  of  the  said  town,  or  where 
the  land  on  which  the  said  city,  town,  or  village 
was  originally  granted  to  an  individual,  the  claim 
shall  be  presented  by  or  in  the  name  of  such  in- 
dividual, and  the  fact  of  the  existence  of  the 
said  city,  town,  or  village  on  the  said  seventh 
July,  eighte(»n  hundred  and  forty-six,  being  duly 
proved,  shall  be  prima  fncie  evidence  of  a  grant 
to  such  corporation,  or  to  the  individual  under 
whom  the  said  lotholders  claim;  and  where  any 
city,  town,  or  village  shall  be  in  existence  at  the 
time  of  passing  this  act  the  claim  for  the  land 
embracea  withm  the  limits  of  the  same  may  be 
made  by  the  corporate  authority  of  the  said  city, 
town,  or  village. 


city  was  confirmed  by  the  board  to  only  a 
certain  portion  of  the  four  square  leagues 
claimed.  The  opinion  of  the  majority  of  the 
commissioners  la  contained  In  the  appendix 
to  Dwlnelle'8  (Colonial  History,  pp.  121-147. 
The  opinion  makes  clear  the  fact  that  the 
decree  of  confirmation  was  based  upon  the 
following  conclusions,  to  wit: 

**(1)  That  a  pueblo  or  town  was  established 
under  the  authority  of  the  Mexican  govern- 
ment in  California  on  the  site  of  the  present 
city  of  San  Francisco,  and  embracing  the 
greater  portion  of  the  present  corporate  lim- 
its of  said  city. 

*'(2)  That  the  town  so  established  contin- 
ued and  was  in  existence  as  a  municipal  cor- 
poration on  the  7th  day  of  July,  1846. 

'*(3)  That  at  or  about  the  time  of  its  estab- 
lishment certain  lands  were  laid  off  and  as- 
signed in  accordance  with  the  laws,  usages, 
and  customs  of  the  Mexican  nation  for  the 
use  of  the  town  and  its  Inhabitants,  and  the 
boundaries  of  said  lands  determined  and  fix- 
ed by  the  proper  officers  appointed  for  that 
purpose  by  the  territorial  government 

"(4)  That  the  boundaries  so  established  are 
those  described  in  the  communication  from 
Governor  Figueroa  to  M.  O.  Vallejo,  dated 
November  4,  1834,  a  copy  of  which  is  filed 
in  the  case,  marked  'Bx.  No.  18,'  to  the  depo- 
sition of  said  Vallejo.'*  Dwinelle,  Append. 
147. 

After  the  foregoing  finding  of  facts,  the 
board  summed  up  the  law  in  the  following 
language: 

"These  conclusions  bring  the  case,  in  our 
opinion,  clearly  within  the  operation  of  the 
presumption  raised  in  favor  of  a  grant  to 
the  town  by  the  fourteenth  section  of  the  act 
of  the  3d  of  March,  1851,  add  entitle  the  pe- 
titioner to  a  confirmation  of  the  land  con- 
tained within  the  boundaries  described  in 
the  document  above  mentioned." 

While  the  ultimate  finding  of  the  board  ^ 
was  thus  rested  upon  the  authority  to  pre- a 
sume  a  grant  conferred  by*congress  and  up-? 
on  the  Mexican  law  and  regulations  and  con- 
duct of  Spanish  and  Mexican  ofiScials,  which 
were  limited  to  particular  localities,  and 
which  have  no  application  to  the  Spanish 
law  as  it  appears  in  the  Recopilacion,  its 
opinion  yet  contained  a  copious  historical 
review  of  the  Spanish  and  Mexican  law  on 
the  subject  of  grants  to  towns.  From  the 
fact  that  both  the  early  Spanish  law  and  the 
Mexican  law  were  considered,  and  growing 
out  of  some  forms  of  expression  contained 
in  the  opinion,  it  has  sometimes  been  said 
with  inaccuracy  that  the  opinion  sanctioned 
the  proposition  that  every  Spanish  town,  con- 
sidering the  Spanish  law  to  which  reference 
has  been  made,  was  entitled  to  a  grant  of 
four  square  leagues. 

The  want  of  foundation  for  this  often  reit- 
erated misconception  of  the  finding  of  the 
board  of  commissioners  will  be  at  once  shown 
by  a  brief  consideration  of  the  instructions 
and  documents,  apart  from  the  text  of  the 
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Recoplladon  Itself*  upon  which  the  board 
acted.  They  were  five  In  number,  as  fol- 
lows: 

(1)  Instructions,  etc.,  of  Don  Antonio  Bu- 
•carell  y  Ursne,  dated  Mexico,  Augnist  17, 1773. 
Dwindle,  Append,  p.  2;    1  Rockwell,  444. 

(2)  Regiiliitlous  of  Don  Felipe  de  Neve,  ap- 
proved by  the  king  on  October  1,  1781.  Dwin- 
dle, Append,  p.  3;    Rockwell,  445. 

(3)  Instructions  made  for  the  establishment 
of  the  new  town  of  Pltlc,  dated  Chihuahua, 
November  14.  1789.    Dwindle,  Append,  p.  11. 

(4)  Decree  of  Don  Pedro  de  Nerva,  dated 
Chihuahua,  March  (October)  22,  1791  (Dwin- 
dle, Append.  17;    1  Rockwell,  451);   and 

(5)  Opinion  of  the  assessor  or  legal  adviser 
of  that  comandancla,  dated  in  1785. 

Document  No.  1  makes  no  reference  to  a 
designation  or  granting  of  lands  for  the  use 
of  pueblos. 

No.  2— to  wit,  regulations  of  1781  for  the 
government  of  the  province  of  California- 
referred  to  the  existence  of  the  new  estab- 
lishments of  the  presidios  and  the  respective 
ports  of  San  Diego,  Monterey,  and  San  Fran- 
Cisco,  and  the  founding  and  building  of  the 
g  pueblo  of  San  Jos6,  and  prescribes  certain 
•  regulations  for  carrying  into  efTect  the  ex- 
pected establishment  of  proposed  new  set- 
tlements. These  regulations  rested  undoubt- 
edly on  the  laws  of  the  Indies,  but  make  ma- 
terial additions  and  modifications  thereto. 
Section  4  provides  that,  conformably  to  the 
provisions  of  the  laws  of  the  kingdom,  com- 
petent common  lands  shall  be  "designated" 
for  the  pueblos,  but  there  is  no  statement  as 
to  the  law  governing  the  quantity  of  land  to 
be  marked  out  The  regulations,  however, 
were  specially  approved  by  the  king  of  Spain. 

No.  &— the  plan  of  Pitic— commences  with 
the  following  statement: 

"Instructions  approved  by  his  majesty,  and 
made  for  the  establishing  of  the  new  town 
of  Pltic,  in  the  province  of  Sonora,  ordered 
to  be  adopted  by  the  other  new  projected  set- 
tlements (poblaciones),  and  by  those  that 
may  be  established  in  the  district  of  this  gen- 
eral *comandancia.'  *• 

The  second  section  of  the  instruction  reads 
as  follows: 

"(2)  In  conformity  with  the  decree  of  the 
law  6th,  title  5th,  of  the  same  book  4th,  rela- 
tive to  the  towns  of  Spaniards  that  may  be 
founded  by  agreement  or  contract,  and  first 
in  relation  to  those  which  for  want  of  con- 
tractors shall  be  erected  by  private  settlers 
(pobladores)  who  may  establish  themselves 
and  agree  to  found  them,  there  may  be  grant- 
ed to  the  town  in  question  four  leagues  of 
bounds  or  territory  in  a  square  or  in  length, 
(que  se  fundaren  y  concordaren  enformarlas 
se  podra  a  la  de  que  se  exara  quatro  leguas 
determino  o  terrltoiio  en  quadro  o  prolon- 
gado,)  as  shall  be  adapted  to  the  better  loca- 
tion of  the  land  that  shall  be  selected  or 
marked  out  so  that  its  true  boundaries  shall 
be  known,  wherein  there  can  be  no  incon- 
venience,  and,   inasmuch,   as  it  is  distant 


more  than  five  leagues  from  any  other  town, 
city  or  village  of  Spaniards,  there  shall  not 
result  injury  to  any  private  individual,  nor 
to  any  *pueblo'  of  Indians,  on  account  of  that 
(the  village)  'de  los  Serls'  remaining  within 
the  demarcation  as  part  or  suburb  of  the 
new  settlement,  subject  to  its  jurisdiction, 
and  with  the  advantage  of  enjoying  as  neigh- 
bors the  same  benefits  public  and  common 
that  the  settlers  may  have,  and  of  which  att* 
present  those  same  natives  are  wanting,  ow-^ 
ing  to  their^indolence,  their  default  of  appli- 
cation, and  of  intelligence  reserving  to  them 
the  faculty  of  choosing  their  'alcaldes  and 
regidores,'  with  the  jurisdiction,  economy 
and  other  circumstances  prescribed  by  the 
laws  15  and  18,  tiUe  5,  book  6." 

It  is  obvious  from  the  most  casual  exam- 
ination of  this  section  that  it  not  only  does 
not  support  the  theory  that  under  the  Be- 
copilacion  the  right  to  four  square  leagues 
was  granted  to  each  and  every  settlement, 
but,  on  the  contrary,  that  its  plain  purpose 
was  simply  to  grant  the  discretionary  power 
to  allot  four  square  leagues  to  settlements 
not  under  contract,  and  to  exempt  such 
grants  from  many  requirements  of  the  Re- 
coplladon, such  as  that  as  to  the  number  of 
residents,  and  the  conditions  to  be  perform- 
ed  on  the  part  of  the  founder  of  the  settle- 
ment In  other  words,  this  decree,  which 
was  approved  by  the  king  of  Spain,  was  sub- 
stantially an  act  of  new  and  supplementary 
legislation,  adding  to  the  provisions  of  the 
Recoplladon,  and  conferring  rights  not  cov- 
ered by  its  text  The  fact  of  the  making  of 
this  decree  conveying  the  authority  to  give 
four  square  leagues  in  cases  where  there  was 
no  contract  demonstrates,  of  course,  that  the 
power  thus  given  was  not  deemed  thereto- 
fore to  have  existed  by  the  specific  terms  of 
laws  specially  applicable  to  town  settle- 
ments; for  how  can  it  be  supposed  that  a 
solemn  order  would  have  been  required  from 
the  king  to  sanction  the  doing  of  that  which 
the  law  ahready  expressly  permitted*  It  is 
to  be  observed,  also,  that  the  delegation  of 
power  to  make  a  grant  of  four  square  leagues 
in  cases  of  noncontract  does  not  import  the 
significance  that  by  operation  of  law  such  a 
grant  was  made  in  every  case.  The  lan- 
guage Is,  there  "may  be"  granted  to  the  town 
in  question;  not  that  there  "shall  be"  grant- 
ed In  every  case,  or  that  the  governor  **8hall 
be"  obliged  to  do  so. 

No.  4— the  decree  of  Pedro  de  Nerva,  under 
date  of  October  22, 1791— refers  to  an  opinion 
of  an  official  styled  the  "assessor  of  the  com- 
andancla general."  The  portion  of  the  de- 
cree having  pertinency  here  reads  as  follows: 

"And  considering  the  extent  of  four  com-^ 
mon  leagues  measured  from  the  centre  off 
the  presidio  square,  viz,  two  leagues*ln  every  • 
direction,  to  be  sufilcient  for  the  new  pueblos 
to  be  formed  under  the  protection  of  said 
presidios  (que  van  formandose  a  su  abrlgo), 
I  have  likewise  determined,  in  order  to  avoid 
doubts  and  disputes  in  the  future^  that  aald 
Digitized  by  VjOOQTC 
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etptalns  r«etrlct  themselTes  henceforward 
to  the  quantity  of  house  lots  and  lands  with- 
in the  four  leagues  already  mentioned,  with- 
out exceeding  in  any  manner  said  limits, 
leaving  free  and  open  the  exclusive  Jurisdic- 
tion belonging  to  the  intendentes  of  the  royal 
hacienda,  respecting  the  sale,  composition, 
and  distribution  of  the  remainder  of  the 
land  in  the  respectlye  districts." 

The  language  of  this  decree,  instead  of 
confirming  the  theory  that  every  town  was 
entitled  to  four  square  leagues  under  the 
law  of  Spain,  on  the  contrary  would  seem  to 
indicate  that  De  Nerya  considered  that  the 
extent  of  the  boundaries  of  the  new  pueblos 
should  be  subject  to  his  uncontrolled  discre- 
tion. Indeed,  in  Welch  v.  Sullivan,  8  GaL 
195,  this  decree  was  interpreted  as  largely 
extending  the  limits  of  pueblos  beyond  four 
square  leagues. 

No.  5— the  opinion  of  one  Galindo  Nevarar- 
is  printed  on  pages  10  and  11  of  the  appendix 
to  Dwinelle's  work,  and  is  treated  as  the  opin- 
ion dted  in  De  Nerva's  decree  of  October  22, 
1791*  It  was  addressed  to  the  honorable 
commandant  general,  and  is  dated  October  27, 
1786.  It  considers  the  question  of  the  right 
to  make  requested  allotments  of  lands  for 
cattle  ranches;  and  in  the  course  of  the 
document  the  writer  observes  that  such  allot- 
ments should  not  be  made  within  the  bound- 
aries assigned  to  pueblos,  which  in  conform- 
ity to  law  6,  title  5,  lib.  c.  4,  of  the  Recopilar 
don,  must  be  four  leagues  of  land  in  a 
square  or  oblong  body,  according  to  the  na- 
ture of  the  ground.  This  cannot  be  the  opin- 
ion to  which  De  Nerva  referred  In  1791,  for 
the  one  to  which  he  alludes  related  to  the 
authority  which  was  possessed  over  the  dis- 
tribution) of  lands  of  a  presidio.  Nor  can  this 
mere  opinion.  If  authentic,  be  considered  as 
conclusive,  or  even  as  persuasively  deter^ 
mining  the  meaning  of  law  6,  since  it  cannot 
be  reconciled  with  the  subsequent  decree  of 
1791,  declaring  that,  "in  order  to  avoid  doubts 
c:and  disputes  In  future/'  it  was  necessary  to 
§  specify  the  precise  quantity  of  land  to  con- 
*  stltute  the  limits  of  the^pueblos  to  be  subse- 
quently established.  The  inference  to  be 
deduced  from  all  these  documents  supports 
the  theory  that  under  the  Spanish  laws,  as 
found  in  the  Recopilacion,  all  towns  were  not 
entitled  by  operation  of  law  to  four  square 
leagues,  but  that  at  a  late  date  the  Spanish 
olBcialB  had  adopted  the  theory  that  four 
square  leagues  was  the  normal  quantity 
which  might  be  designated  as  the  limits  of 
new  pueblos  to  be  thereafter  created. 

Whether  from  these  amendments  or  supple- 
ments to  the  Spanish  law  it  was  correctly 
held  that  a  fixed  quantity  of  land  passed  to 
every  new  pueblo  by  effect  of  law,  is  not 
relevant  to  the  matter  now  under  considera- 
tion, as  the  rights  of  Santa  F^  if  any,  arose 
long  prior  to  the  period  to  which  these  doc- 
uments relate,  and  depend  upon  the  Span- 
ish law,  and  that  law  exchislvely.  It  would 
«eem,  however,  from  the  statement  of  Hall, 
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already  quoted,  supra,  tiiat  the  Impllcatioa 
that  every  new  Mexican  town  was  enti- 
tled to  four  square  leagues  was  a  misconcep- 
tion. This  review  has  been  made  in  order, 
at  the  outset,  to  remove  the  erroneous  con- 
ception which  has  been  so  often  reiterated,  as 
to  the  right  of  towns,  by  mere  operation  of 
law,  under  the  Spanish  law,  to  four  square 
leagues.  It  is  really  unnecessary,  however, 
to  analyze  the  opinion  of  the  board  of  land 
commissioners  for  the  purpose  of  showing 
that  no  recognition  of  a  right,  by  operation  of 
law,  to  four  square  leagues,  was  contained 
in  it,  for  the  reason  that  it  is  obvious  that 
the  decision  of  the  board  confirming  only  a 
portion  of  the  claim  of  the  city  of  San  Fran- 
cisco was  a  rejection  of  the  four  square 
league  theory.  That  San  Francisco  so  inter- 
preted the  decree  Is  manifested  by  the  fact 
that  it  was  not  accepted  by  that  dty  as  final* 
but  an  appeal  was  taken  to  the  district  court, 
to  which  court  also  the  United  States  ap- 
pealed. Moreover,  the  action  of  congress  in 
confirming,  in  1864,  under  certain  conditions, 
a  limited  right  in  favor  of  San  Frandsco,  and 
its  final  action,  in  1866,  in  confirming  the 
right  of  that  dty  to  four  square  leagues,  with 
many  important  reservations,  and  upon  con- 
ditions wholly  Incompatible  with  the  exist- 
ence, in  that  dty,  of  a  primordial  right  to 
four  square  leagues,  amounted  to  a  refusali 
by  congress  to  recognize  the  theory  that  every  g 
*town  was  entitled  to  four  square  leagues.  On* 
the  contrary,  those  acts  were  tantamount  to 
an  assertion  by  congress  of  its  undoubted 
right  to  control  the  disposition  of  the  land 
so  far  as  It  deemed  best  to  do  so.  Acts 
July  1,  1864,  c.  194,  S  5  a3  Stat  383),  and 
March  6,  1866  (14  Stat.  c.  13,  p.  4). 

In  passing,  we  also  observe  that  the  same 
reasons  which  cause  it  to  be  unnecessary  to 
examine,  in  detail,  the  opinion  of  the  board 
of  land  commissioners,  also  render  it  unes- 
sential to  analyze  and  determine  the  persua- 
sive effect  of  the  cases  subsequently  dedded  by 
the  supreme  court  of  California,  cited  in  ar- 
gument by  the  city,  viz.  Welch  v.  Sullivan, 
8  Gal.  168,  Hart  v.  Burnett,  15  OaL  530.  The 
issue  which  those  cases  presented  was  the 
nature  of  the  title  of  San  Francisco,  on  the 
conceded  premise  that  it  possessed  a  title  of 
some  kind.  This  question  was  solved  by  a 
full  reference  to  the  Spanish  and  Mexican 
law,  much  in  the  same  manner  as  the  board 
of  land  commissioners  had  previously  done. 

An  appeal  was  taken  from  the  dedsion  of 
the  board  of  land  commissioners  to  the  dis- 
trict court  of  the  United  States.  We  quote, 
as  to  subsequent  steps  in  the  controversy, 
from  the  opinion  in  San  Frandsco  City  and 
County  V.  Le  Eoy,  138  U.  S.  666,  11  Sup.  Ct 
30G: 

"In  April,  1851,  the  charter  of  San  Frands- 
co was  repealed,  and  a  new  charter  adopted. 
Pending  the  appeal  of  the  pueblo  claim  in  the 
United  States  district  court,  the  Van  Ness 
ordinance,  above  mentioned,  was  passed  by 
the  common  council  of  the  dty,  by  which  tb* 
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dtx  reUnqulsIied  and  granted  all  Its  right 
and  claim  to  land  within  its  corporate  limits 
as  defined  by  its  charter  of  1851,  with  cer- 
tain exceptions,  to  parties  in  the  actual  pos- 
session thereof  by  themselves  or  tenants  on 
or  before  the  1st  of  January,  1855,  provided 
such  possession  was  continued  up  to  the  time 
of  the  introduction  of  the  ordinance  Into  the 
common  council,  which  was  in  June,  1855,  or, 
If  interrupted  by  an  intruder  or  trespasser, 
had  been  or  might  be  recovered  by  legal  pro- 
cess; and  it  declared  that,  for  the  purposes 
contemplated  by  the  ordinance,  persons 
should  be  deemed  possessors  who  held  title 
to  land  within  those  limits  by  virtue  of  a 
^  grant  made  by  an  ayuntamiento,  town  coun- 
gcil,  alcalde,  or  Justice  of  the  peace  of  the 
•  former  pueblo^before  the  7th  of  July,  1846,  or 
by  virtue  of  a  grant  subsequently  made  by 
the  authorities,  within  certain  limits  of  the 
city  previous  to  its  incorporation  by  the  state, 
provided  the  grant,  or  a  material  portion  of 
it,  had  been  recorded  in  a  proper  book  of  rec- 
ords In  the  control  of  the  recorder  of  the  coun- 
ty previous  to  April  3,  1851.  The  city,  among 
other  things,  reserved  from  the  grant  all  the 
lots  which  it  then  occupied  or  had  set  apart 
for  public  squares,  streets,  and  sites  for 
schoolhouses,  city  hall,  and  other  buildings 
belonging  to  the  corporation;  but  what  lots 
or  parcels  were  thus  occupied  or  set  apart 
does  not  appe&v. 

"Subsequently,  In  March,  1858,  the  legisla- 
ture of  the  state  ratified  and  confirmed  this 
ordinance  (St  Cal.  1858,  c.  66,  p.  52);  and, 
by  the  fifth  section  of  the  act  of  congress  to 
expedite  the  settlement  of  titles  to  lands  in 
the  state  of  California,  the  right  and  title 
of  the  United  States  to  the  lands  claimed 
within  the  corporate  limits  of  the  charter  of 
1851  were  relinquished,  and  gr^anted  to  the 
city  and  Its  successors,  for  the  uses  and  pur- 
poses specified  in  that  ordinance  (13  Stat.  333, 
c.  104,  par.  5)." 

But  that  the  relinquishment  thus  referred 
to  was  not  considered  by  congress  as  equiva- 
lent to  a  recognition  of  an  absolute  title  in  the 
city  of  San  Francisco,  but  was  deemed  to  be 
an  act  of  grace  and  grant  on  the  part  of  con- 
gress, is  shown  by  the  fact  that  the  fifth  sec- 
tion contained,  in  addition  to  the  relinquish- 
ment referred  to  in  the  foregoing  quotation, 
the  following  provision:  "There  belug  ex- 
cepted from  this  relinquishment  and  grant  all 
sites  or  other  parcels  of  lands  which  have 
been,  or  now  are,  occupied  by  the  United 
States  for  military,  naval,  or  other  public 
uses,  or  such  other  sites  or  parcels  as  may 
hereafter  be  designated  by  the  president  of 
I  lie  United  States,  within  one  year  after  the 
rendition  to  the  general  land  office  by  the 
Burveyor-general,  of  an  approved  plat  of  the 
exterior  limits  of  San  Francisco,  as  recog- 
nized In  this  section,  in  connection  with  the 
lines  of  the  public  surveys."  It  was  also  fur- 
ther provided:  "That  the  relinquishment  and 
grant  by  this  act  shall  in  no  manner  interfere 
vith  or   prejudice   any  bona  fide   claims  of 
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others    whether    asserted  *  adversely    nndei* 
rights  derived  from  Spain*  Mexico,  or  tbs 
laws  of  the  United  States,  nor  pre<dud6  a  ]a- 
dicial  examination  and  adjustment  thereof." 

This  act  of  congress  transferred  the  appeal 
which  had  been  taken  to  the  district  court 
from  the  decision  of  the  board  of  land  com- 
missioners from  that  court  to  the  circuit  court 
of  the  United  States,  xhe  latter  court*  in  its 
opinion  rendered  on  the  hearing  of  the  appeal 
(City  of  San  Francisco  v.  U.  Q^  4  Sawy. 
561,  573,  Fed.  Cas.  No.  12,316),  accepted  as 
admitted  "the  existence  of  an  organized  pueb- 
lo at  the  present  site  of  the  city  of  San  Fran- 
cisco upon  the  acquisition  of  the  countzy  by 
the  United  States  on  the  7th  of  July,  1846; 
the  possession  by  that  pueblo  of  proprietary 
rights  in  certain  lands;  and  the  succession 
to  such  proprietary  rights  by  the  city  of  San 
Francisco."  It  was  also  assumed  to  be  con- 
ceded (pages  661*^74,  4  Sawy.,  Fed  Oaa.  No. 
12,316),  "that  the  lands  appertaining  to  the 
pueblo  were  subject,  until  by  grant  from  the 
proper  authorities  they  were  vested  in  private 
proprietorship,  to  appropriation  to  public  uses 
by  the  former  government,  and,  since  the 
acquisition  of  this  country,  by  the  United 
States."  The  circuit  court,  contrary  to  the 
holding  of  the  board,  found  that  the  llmiti 
of  the  pueblo  had  never  been  measured  or 
marked  off,  and  considered  the  question  as 
to  the  extent  of  lands  in  which  a  pueblo  ac- 
quired an  Interest  under  Mexican  laws,  and 
determined  it  to  be  foor  square  leagues.  But, 
although  the  opinion  referred  to  the  Spanish 
law,  the  conclusion  as  to  the  right  of  San 
Francisco  was  based  upon  Mexican  laws, 
customs,  and  usages,  and  the  reasoning  of 
the  opinion  was  in  accord  with  that  of  the 
board  of  land  commissioners,  to  which  we 
have  already  referred.  The  claim  of  the  dty 
was  confirmed  "in  trust  for  the  benefit  of 
the  lotholders  under  grants  from  the  pudblo, 
town,  or  city  of  San  Francisco,  or  other  com- 
petent authority,  and,  as  to  any  residue.  In 
trust  for  the  use  and  benefit  of  the  inhabit- 
ants of  the  city."  There  was  excepted,  how- 
ever, from  the  confirmation  such  parcels  of 
land  within  the  four  square  leagues  "as  have 
been  heretofore  reserved  or  dedicated  to  pub- 
lic uses  by  the  United  States,  and  also  snch^ 
parcels  of  land  as  have  been  by  grants  fromg 
lawful  authority  vested  in  private^proprietor-* 
ship,  and  have  been  finally  confirmed  to  par- 
ties claiming  under  said  grants,  by  the  tri- 
bunals of  the  United  States,  or  shall  hereafter 
be  finally  confirmed  to  parties  claiming  there- 
under by  said  tribunals,  in  proceedings  now 
pending  therein  for  that  purpose."  City  of 
San  Francisco  v.  U.  S.,  4  Sawy.  577,  Fed. 
Cas.  No.  12,316. 

That  this  decision  was  in  conflict  with  the 
claim  of  the  city  that  under  the  Mexican  law 
It  was  entitled,  as  a  matter  of  right,  to  four 
square  leagues,  is  shown  by  the  finding  of 
the  court  that,  whatever  was  the  right  In  the 
city,  it  was  so  Inchoate  that,  up  to  the  time 
of  confirmation  by  the  United  States,  all  the 
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ungranted  land  within  the  area  claimed  was 
snbject  to  snch  dedication  for  public  pur- 
poBes  MB  the  United  States  saw  fit  to  make; 
that  is,  that  the  whole  nngranted  land  cov- 
ered by  the  claim  was  substantially  public 
domain,  at  the  entire  disposition  of  the  Unit- 
ed States  for  public  purposes.  That  this  de- 
cision was  not  in  accord  with  the  asserted 
claims  of  the  city  of  San  Francisco  is  also 
again  shown  by  the  fact  that  appeals  were 
taken  therefrom  to  this  court  by  both  the 
city  and  the  United  States.  Pending  these 
appeals,  congress  passed  an  act  to  quiet  ti- 
tles to  the  land  within  the  city  limits,  which 
was  approved  March  6,  1866  (14  Stat  c.  18, 
p.  4).  At  that  time  the  limits  of  the  city 
were  coterminous  with  those  of  the  county, 
and  embraced  the  whole  of  the  four  square 
leagues  to  which  the  city  asserted  rights. 
The  act  of  1864^  it  must  be  remembered, 
merely  released  the  right  and  title  of  the 
United  States  to  the  lands  within  the  then 
corporate  limits  of  the  city  of  San  Francisco, 
as  defined  in  the  charter  of  April  15,  1851, 
which  was  much  less  than  the  four  square 
leagues. 

By  the  act  of  1866  the  United  States  relin- 
quished and  granted  to  the  city  all  the  land 
embraced  In  the  decree  of  the  circuit  court 
subject  to  the  reservations  and  exceptions 
designated  in  that  decree,  and  upon  the  fol- 
lowing further  conditions  and  trusts,  viz.: 

'That  all  the  said  land,  not  heretofore 
granted  to  said  city,  shall  be  disposed  of  and 
conveyed  by  said  city  to  parties  in  the  bona 
^  fide  actual  possession  thereof,  by  themselves 
gor  tenants,  on  the  passage  of  this  act,  In 
•  such  quantities  and  upon*  such  terms  and 
conditions  as  the  legislature  of  the  state  of 
California  may  prescribe,  except  such  par- 
cels thereof  as  may  be  reserved  and  set 
aside  by  ordinance  of  said  city  for  public 
uses." 

The  act,  moreover,  provided  that  such  re- 
linquishment and  grant  should  not  interfere 
with  or  prejudice  any  valid  adverse  right  or 
claim,  if  such  exist,  to  said  land  or  any 
part  thereof,  whether  derived  from  Spain, 
Mexico,  or  the  United  States,  or  preclude  a 
Judicial  examination  thereof. 

It  will  thus  be  seen  that  the  act  of  1866 
again  asserted  the  power  of  congress  over 
the  entire  subject  by  materially  modifying 
the  decree  of  the  circuit  court  of  the  United 
States,  inasmuch  as  it  placed  restrictions  on 
the  power  of  disposition  of  the  lands,  and 
practically  imposed  a  trust,  not  only  upon 
the  city  of  San  Francisco,  but  upon  the  leg- 
islature of  the  state  of  California.  In  con- 
sequence of  the  passage  of  this  act,  the  ap- 
peals of  both  the  city  and  the  United  States 
which  were  pending  In  this  court  were  with- 
drawn. Townsend  v.  Greeley,  5  Wall.  326; 
City  and  County  of  San  Francisco  v.  Le  Roy, 
138  U.  S.  667,  11  Sup.  Ct.  36i. 

Subsequent  to  the  passage  of  the  act  of 
congress,  an  act  was  passed  by  the  legisla- 


ture of  California  known  as  the  **San  Fran- 
cisco Outside  Land  Bill";  but  it  was  vetoed 
by  the  governor  of  California,  because,  in 
his  opinion,  it  was  in  conflict  with  the  act 
of  congress  of  March  2,  1866.  Dwindle, 
Append,  p.  352. 

We  are  now  brought  to  consider  the  last 
proposition  advanced  by  the  city,  which  is: 

Third.  That  the  Interpretation  of  the  Span- 
ish law  upon  which  the  city  bases  its  right 
is  sanctioned  by  previous  adjudications  of 
this  court. 

The  decisions  relied  upon  are  Townsend  v. 
Greeley,  6  WalL  326;  Grisar  v.  McDowell,  6 
Wall.  363;  Brownsville  v.  Cavazos,  100  U. 
S.  138;  and  City  and  County  of  San  Francis- 
co V.  Le  Boy,  138  U.  S.  664,  11  Sup.  Ct  364. 

An  examination,  however,  of  these  cases, 
will  show  that  they  cannot  be  held  to  sustain 
the  proposition. 

Townsend  v.  Greeley  came  to  this  court  on 
error  to  a  Judgment  of  the  supreme  court  of 
California,  affirming  a  Judgment  in  favor  ofi^ 
Greeley,  who  had  acquired  a  title  to  landg 
*  within  the  limits  confirmed  to  San  Francisco* 
by  the  board  of  land  commissioners,  under 
an  ordinance  of  the  city.  The  defendant 
claimed  title  under  a  sale  on  execution  upon 
a  Judgment  recovered  against  the  city.  The 
rights  of  both  p*artles,  therefore,  depended 
upon  the  existence  of  a  title  in  the  city; 
and  the  only  question  at  issue  between  them 
was  which  had  derived  the  paramount  right 
from  the  city«  the  defendant  disputing  the 
possession  which  plaintiff  claimed  had  been 
in  his  grantors.  Under  this  state  of  the  rec- 
ord, it  was,  of  course,  absolutely  impossible 
for  the  question  to  arise  whether  or  not 
there  was  title  in  the  city  to  the  land  in  dis- 
pute, or  the  extent  of  land  which  the  title  of 
the  city,  whatever  it  was,  covered.  The  sole 
question  presented  in  this  court  was  wheth- 
er the  lower  court  had  committed  error  in 
rejecting  certain  proffered  evidence,  and  the 
determination  of  this  question  involved  the 
ascertainment  of  whether  the  title  which 
was  in  the  city  was  of  such  a  character  as 
could  be  seized  and  sold  under  execution. 
In  deciding  this  question,  the  opinion,  while 
referring  to  the  facts  out  of  which  the  con- 
troversy arose,  contains  the  statement  (page 
336)  that  "the  laws  and  ordinances  of  Spain 
for  the  settlement  and  government  of  her 
colonies  on  this  continent  provided  for  the 
assignment  to  pueblos  or  towns,  when  once 
established  and  officially  recognized,  for  their 
use  and  the  use  of  their  inhabitants,  of  four 
square  leagues  of  land."  But  this  language 
was  not  material  to  the  question  before  the 
court,  and  was  not,  therefore,  a  decision  set- 
tling the  matter. 

The  decision  in  Grisar  v.  McDowell,  supra, 
was,  in  fact,  a  denial  of  any  right  in  San 
Francisco  by  operation  of  law,  Spanish  or 
Mexican,  to  four  square  leagues  of  land.  The 
case  Involved  a  controversy  between  one 
holding  a  title  under  San  Francisco  and^^ 
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officer  of  the  United  States  in  possession  of 
a  military  reseryatlon  within  the  four  square 
leagues.     The  court  simply  decided  that,  con- 
ceding some  right  or  interest  or  claim  in  the 
city  to  land,  it  was  subject  to  appropriation 
by  the  government  for  public  uses.     In  a 
general  reference  to  the  claims  of  the  city, 
^  there  are  dicta  to  the  effect  that,  by  the  Uiws 
gof  Spain,  a  pueblo  acquired  some  right  In 
«  four  square  leagues^of  land,  but  the  decision 
did  not  necessarily  determine  that  question, 
as  It  was  not  before  the  court. 

In  BiownsTlIle  ▼.  Gavazos,  supra,  the  ques- 
tion at  issue  was  the  title  to  land  of  Browns- 
TiUe  derived  under  Mexican  laws.  The  ac- 
tion was  ejectment  by  the  city  of  Brownsville, 
as  the  successor  in  the  United  States  of  the 
Mexican  town  of  Matamoras,  claiming  title  to 
a  tract  of  land,  to  obtain  title  to  which  the 
city  of  Matamoras  had  instituted  proceedings 
hi  expropriation  or  condemnation.  The  deci- 
sion was  that  the  city  of  Matamoras  had  nev- 
er acquired  title  to  the  land,  because  compen- 
sation had  not  been  made,  and  that  Browns- 
ville consequently  possessed  no  title.  It  Is  ob- 
vious that,  tn  the  determination  of  that  ques- 
tion, the  rights  of  pueblos,  under  Spanish 
laws,  were  not  InvcHved.  It  follows,  there- 
fore, that  the  reiteration.  In  the  course  of  the 
opinion  in  that  case,  of  the  dicta  found  in  the 
previous  cases  on  the  subject  of  the  rights  of 
pueblos  under  Spanish  law,  cannot  be  treated 
as  authoritative  on  that  question. 

Ia  Olty  and  C!ounty  of  San  Francisco  v.  Le 
Roy,  supra,  the  object  of  the  bill  filed  was  to 
quiet  the  title  of  complainant,  as  against  the 
city  of  San  Francisco,  to  certain  lands  within 
the  city  limits.  There  was  no  controversy  as 
to  the  extent  of  land  in  which  a  Spanish  pu- 
eblo acquired  some  right  by  its  establishment, 
nor  was  the  question  considered  by  the  court. 
In  reciting  the  history  of  the  litigation  over 
the  San  Francisco  claim  to  four  square 
leagues,  the  learned  Justice  who  delivered  the 
opinion  of  the  court  did  not  directly  refer  to 
the  rights  acquhred  under  Spanish  laws,  but 
contented  himself  with  an  allusion  to  the 
rights  which  a  Mexican  pueblo  acquired  hi 
lands  by  operation  of  Mexican  laws. 

In  passing  from  this  brief  review  of  the  de- 
cisions of  ttds  court  relied  on  by  the  city  of 
Santa  F6,  we  note  the  reference  to  the  case  of 
Lewis  V.  San  Antonio,  7  Tex.  288.     In  that 
case  the  court  found  that  there  had  been  an 
express  grant  of  six  square  leagues  to  the 
predecessor  of  the  town  of  San  Antonio,  and 
refuted  the  attempt  to  destroy  the  express 
grant  on  the  ground  that  as,  by  operation  of 
^law,  towns  were  entitled  to  four  leagues,  the 
p  express  grant  of  six  was  void,  by  saying  that 
•  no  law  had  been  referred  to  supporting  such 
an  assertion.    The  implication  from  this  adju- 
dication refutes  rather  than  supports  the  claim 
here  contended  for. 

But,  in  concluding  the  consideration  of  the 
foregoing  contentions  advanced  by  the  dty  of 
Banta  F6,  and  which  are  shown  by  the  review 
which  we  have  made  to  be  without  merit,  we 


will  now  demonstrate  that  the  right  to  recov< 
er  the  land  here  claimed  is  without  founda- 
tion on  other  and  distinct  grounds. 

It  cannot  be  doubted  that  under  the  law  of 
Spahi  it  was  necessary  that  the  proper  au- 
thorities should  particularly  designate  the  land 
to  be  acquhred  by  towns  or  pueblos  before  a 
vested  right  or  title  to  the  use  thereof  could 
arise.  Thus,  by  law  7,  bk.  4,  tit  7,  of  the 
Recopllacion,  which  regulated  the  mode  of  dUk 
tributlon  of  a  tract  granted  by  agreement  to  a 
founder  of  a  settlement,  it  was  provided  as  fol- 
lows (2  White,  New  Recop.  p.  46): 

'*The  tract  of  territory  granted  by  agree- 
ment to  the  founder  of  a  settlement  shall  be 
distributed  In  the  following  manner:  They 
shall,  hi  the  first  place,  lay  out  what  shall  be 
necessary  for  the  site  of  the  town  and  suffi- 
cient liberties  (exldos),  and  abundant  pasture 
for  the  cattle  to  be  owned  by  the  inhabitants, 
and  as  much  besides  for  that  which  shall  be- 
long to  the  town  (proplos).  The  balance  of 
the  tract  shall  then  be  divided  into  four  parts; 
one  to  be  selected  by  the  person  obligated  to 
form  the  settlement,  and  the  remaining  three 
parts  to  be  divided  in  equal  portions  among 
the  setUers." 

Law  11  of  the  same  book  and  title  provides 
also  (2  White,  New  Recop.  p.  4Q: 

"The  lots  shall  be  distributed  among  the 
settlers  by  lot,  beginning  with  those  adjoin- 
ing the  main  square,  and  the  remainder  shall 
be  reserved  to  us,  to  give,  as  rewards,  to  new 
settlers,  or  otherwise,  according  to  our  wOl; 
and  we  command  that  a  plan  of  the  settle- 
ment be  always  made  out." 

And  law  12  of  the  same  book  and  title  de- 
clares (2  White,  New  Recop.  p.  47): 

"We  command  that  no  houses  be  erected 
within  the  distance  of  three  hundred  pacesS 
from  the  walls  or  breastworks  of « the  town,t* 
this  being  necessary  for  the  good  of  our  serv- 
ice and  for  the  safety  and  defense  of  the 
towns,  as  provided  with  regard  to  castles  and 
fortresses." 

And  it  is  wen  to  notice  at  this  pohit  that 
Santa  F6  was  a  fortified  town.  It  possessed 
a  castle,  and  not  only  the  land  upon  which  it 
was  erected,  but  a  considerable  extent  of  land 
surrounding  it,  was,  in  any  view,  a  part  of  the 
public  domain,  and  passed  as  such  to  the  Unit- 
ed States.     Mitchel  v.  U.  S.,  15  Pet.  62,  89, 9L 

The  Spanish  understanding  of  the  prere- 
quisite designation  is  well  illustrated  by  the 
following  passages  from  Ellzondo's  Practlca 
Universal  Forense. 

At  volume  3,  p.  109,  he  says: 

"The  kings,  the  fountains  of  Jurisdictions^ 
are  the  owners  of  all  the  termlnos  situated  in 
their  Idngdom,  and,  as  such,  can  donate  them, 
divide  or  restrict  them,  or  give  any  new  form 
to  the  enjoyment  thereof;  and  hence  it  is  that 
the  pueblos  cannot  alienate  their  termlnos  and 
pastos  without  precedent  royal  license  and 
authority." 

And  at  volume  5,  p.  226,  he  says: 

"There  is  nothing  whatever  deslgnated'by 
law  as  belonging  to  towns,  other  than  that 
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which,  by  loyal  privilege,  custom,  cfc  ccmtiact 
t)6tween  man  and  man,  is  granted  to  them,  ao 
that  although  there  be  assigned  to  the  towns 
at  the  time  of  thehr  oonstitntlon  a  territorlo 
and  perthtendas,  which  may  be  oommon  to  all 
the  residents,  without  each  one  haying  the 
right  to  use  them  separately,  it  is  a  proroga- 
tive  reserved  to  the  princes  to  divide  the  ter- 
minos  of  the  provinces  and  towns,  assigning 
to  these  the  nse  and  enjojrment,  but  the  do- 
main remaining  in  the  sovereigns  themselves." 

Oonsidering  tliis  subject,  this  court,  speak- 
ing through  llr.  Justice  Field,  in  Grisar  v. 
McDowell,  6  WalL  373,  said: 

"These  laws  provided  for  the  assignment 
to  the  pueblos,  for  their  use  and  the  use  of 
their  inhabitants,  of  land  not  exceeding  in 
extent  four  square  leagues.  Such  assignment 
was  to  be  made  by  the  public  authoritlee  of 
the  government  upon  the  original  establish- 
ment of  the  pueblo,  or  afterwards  upon  the 
e  petition  of  its  officers  or  Inhabitants;  and  the 
•  land  was  to«be  measured  off  In  a  square  or 
prolonged  form,  according  to  the  nature  and 
condition  of  the  country.  All  lands  v^thin 
the  general  limits  stated,  which  had  previ- 
ously become  private  property  or  were  re- 
quired for  public  purposes,  were  reserved 
and  excepted  from  the  assignment 

"Until  the  lands  were  thus  definitely  as- 
signed and  measured  <^,  the  right  or  claim 
of  the  pueblo  was  an  Imperfect  one.  It  was 
a  right  which  the  government  might  refuse 
to  recognize  at  aU,  or  might  recognize  in  a 
qualified  form.  It  might  be  burdened  with 
conditions,  and  it  might  be  restricted  to  less 
limits  than  the  four  square  leagues,  which 
was  the  usual  quantity  assigned." 

Moreover,  the  general  theory  of  the  Spanish 
law  on  the  subject  Indicates  that,  even  after 
a  formal  designation,  the  control  of  the  out- 
lying lands,  to  which  a  town  might  have 
been  considered  entitled,  was  in  the  king,  as 
the  source  and  fountain  of  title,  and  could 
be  disposed  of  at  v^U  by  him,  or  by  his  duly- 
authorized  representative,  as  long  as  such 
lands  were  not  affected  by  individual  and 
private  rights.  This  is  shown  by  the  quota- 
tion from  Ellzondo,  already  made.  The  pro- 
visions of  law  14,  tit  12,  bk.  4,  of  the  Recopi- 
lacion  (2  White,  New  Recop.  p.  52),  which  is 
reproduced  in  the  margin.  Illustrates  the  ab- 
solute control  thus  exercised  by  the  king  of 
Spain  over  the  subject* 

3  Law  14,  tit  12,  bk.  4,  of  Recopilacion: 
"Whereas  we  have  fully  inherited  the  dominion 
of  the  Indies;  and,  wliereas,  the  waste  lands  and 
■oil  which  were  not  granted  by  the  kings,  nor 
predecessors,  or  by  onrselves,  in  our  name,  be- 
long to  our  patrimony  and  royal  crown,  it  is  ex- 
pedient that  all  the  land  which  is  held  without 
3ust  and  true  titles  be  restored,  as  belonging  to 
OB,  in  order  Uiat  we  may  retain,  before  all  things 
all  the  lands  which  may  appear  to  us  and  to  our 
viceroys,  audiences  and  governors,  to  be  neces- 
mry  for  public  squares,  liberties  (exidos),  res- 
ervations (propios),  pastures  and  commons,  to  be 
granted  to  the  villages  and  councils  already  set- 
tled, with  due  regard  as  well  to  their  present  con- 
dition as  to  their  future  state,  and  to  the  increase 
they  may  receive,  and  after  distributing  among 


*  The  existence  of  this  power  of  control  and* 
disposition  as  to  municipal  lands  In  tbe  to- 
preme  Spanish  authority  finds  a  further  and 
cogent  exemplification  in  the  decree  of  the 
cortes  of  January  4»  1813,  referred  to  by 
Hall  in  his  Mexican  Law  (page  45).  A  Uke 
power,  it  is  to  be  inferred.  Is  now  asserted  to 
be  lodged  in,  and  has  actually  been  exercised 
by,  the  general  government  of  Mexico.  The 
constitution  of  Mexico  of  February  5,  1857, 
which  went  into  ^ect  September  16th  of  the 
same  year,  prohibited  the  acquisition  or  ad- 
ministration of  real  property  by  civil  or  ec- 
clesiastical corporations  v^thoiit  any  other 
exception  than  the  buildings  intended  Imme- 
diate or  directly  for  the  service  or  purpose 
of  the  Institutions,  and  hence  arose  the  ne- 
cessity for  the  abolition  of  municipal  com- 
mons (exidos)  in  order  to  comply  with  this 
constitutional  provision.  In  discussing  the 
subject,  Orozco,  a  Mexican  writer,  In  hts 
Legislation  and  Jurisprudence  on  Public  Lands 
(volume  2,  p.  1107),  after  pohiting  out  the  dis- 
tinction between  pueblo  sites  (fnndo)  and  the 
ejldos  or  commons  of  a  pueblo,  says: 

"The  municipal  commons  (ejldos),  as  has 
been  seen,  were  excluded  by  the  laws  abol- 
ishing mortmain;  but.  In  view  of  the  afore- 
said constitutional  precept.  It  was  logical  to 
infer  that  the  municipal  commons  (ejicto?) 
passed  to  the  control  of  the  federal  treasuzy* 
as  successor  by  subrogation  of  the  property 
of  corporations,  and  with  so  much  the  mofiB 
reason  since,  recalling  the  oilgin  of  the  mu- 
nicipal commons  (ejldos)  as  soon  as  their  ex- 
istence became  impossible,  nothing  Is  more 
natural  and  consequential  than  that  those 
lands  should  revert  to  the  dominion  of  him 
who  granted  them  for  the  common  use  of 
the  residents  of  the  settlements.'* 

After  reciting  the  fact  that,  in  order  to^ 
''reconcile  respect  for  the  supreme  law  wlihg 
the  interest  of  these  pueblos,"  the*  general* 
law,  after  fixing  the  limits  of  the  pueblos, 
and  dedicating  to  public  uses  the  cemeteries 
and  other  public  places  therein,  directed  that 
the  remainder  of  the  land  should  be  distrib- 
uted among  the  fathers  or  heads  of  families, 
the  author  adds: 

"In  tills  way  it  has  been  carried  into  efTect, 
titles  signed  by  the  president  of  the  republic 
in  favor  of  those  residents  of  the  pueblos  be- 
ing Issued  gratis  by  the  department  of  public 

the  Indians  whatever  they  may  justly  want  to 
cultivate,  sow  and  raise  cattle,  confirming  to 
them  wliat  they  now  hold,  and  granting  what 
they  may  want  besides,  all  the  remaining  land 
may  be  reserved  to  us,  clear  of  any  incumbrance, 
for  the  purpose  of  being  given  as  rewards,  or 
disposed  of  according  to  our  pleasure:  For  all 
this,  we  order  and  conunand  the  viceroys,  presi- 
dents and  pretorial  audiences,  whenever  they 
shall  think  fit,  to  appoint  a  sufficient  time  for  the 
owners  of  lands  to  exhibit  before  them  and  the 
ministers  of  their  audiences,  whom  they  shall  ap- 
point for  that  purpose,  the  titles  to  lands,  estates, 
huts  and  caballenas,  who,  after  confirming  the 
possession  of  such  as  hold  the  same  by  virtue 
of  good  and  legal  titles,  or  by  a  just  prescriptioii| 
sliall  restore  to  us  the  remamder,  to  be  disposed 
of  according  to  our  pleasure/* 
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.  wortoip  an  of  which  proves  that  the  federal 
govemmenti  and  not  the  common  councils, 
nor  any  other  authority,  Is  that  which,  as  com- 
petent In  the  matter,  graciously  grants  the 
disposable  part  of  the  ancient  municipal  com- 
mons (^Idos)." 

It  was  doubtless  a  consideration  of  this 
state  of  the  Spanish  law  and  the  unquestioned 
power  lodged  In  the  king  of  Spain  to  exercise 
unlimited  authority  over  the  lands  assigned  to 
a  town,  and  undisposed  of,  and  not  the  sub- 
ject of  private  grant  (to  all  of  which  rights  the 
United  States  succeeded,  as  successor  of  the 
king  of  Spain  and  the  government  of  Mexico), 
which  caused  congress,  In  enacting  the  laws  of 
1864  and  1866,  to  carve  out  of  the  claim  of 
•San  Francisco  such  land  for  public  purposes 
as  it  saw  fit,  to  authorize  further  reservations 
to  be  made  within  a  period  of  one  year,  and 
to  subject  the  lands  relinquished  to  specific 
trusts  imposed,  not  alone  upon  the  munici- 
pality of  San  Francisco,  but  also  upon  the 
general  assembly  of  Gallfomia.  The  power 
thus  asserted  by  the  act  was  not  new,  but  con- 
formed to  and  accorded  with  the  practice  of 
the  government  from  the  beginning.  Thus, 
(n  1812,  congress,  by  an  act  approved  June  13th 
of  that  year  (2  Stat  784),  for  the  settlement 
of  claims  to  land  in  the  territory  of  Missouri 
(where  rights  under  the  laws  of  Spain  exist- 
ed), provided,  by  section  1,  for  the  survey  of 
Che  boundaries  of  towns,  and  for  the  confirma- 
tion to  individuals  of  such  lots  therein  covered 
by  actual  possession,  and  for  the  confirmation 
of  such  commons  to  the  towns  as  had  been 
actually  possessed  and  used  by  the  towns.  So 
far  as  all  the  other  commons,  not  so  actually 
possessed,  was  concerned,  and  the  lots  with- 
^in  the  town  not  possessed  and  claimed  by  In- 
Hdlviduals,  the  absolute  right  to  dispose  of  the 
•  same  was  asserted  by  congress,  and  a  •por- 
tion thereof  was  dedicated  by  that  body  to 
public  uses.  The  first  section  is  reproduced 
In  the  margin;*  and  the  second  section,  ac- 
complishing the  results  just  indicated,  reads 
as  follows: 

"Sec.  2.  And  be  it  further  enacted,  that  all 
town  or  village  lots,  out  lots,  or  common  field 
lots,  included  in  such  surveys,  which  are  not 
rightfully  owned  or  claimed  by  any  private 
individuals,  or  held  as  commons  belonging  to 

«  Section  1.  Act  June  13,  1812  (2  Stat.  784): 
"That  the  rights,  titles  and  claims,  to  town  or 
village  lots,  out  lots,  common  field  lots  and  com- 
mons, in,  adjoining  and  belonj?ing  to  the  several 
towns  or  villages  of  Portage  des  Sioux,  St. 
Charles,  St.  Louis,  St.  Ferdinand.  Village  a  Rob- 
ert, Carondelet,  St.  Genevieve,  New  Madrid,  New 
Bourbon,  Little  Prairie  and  Arkansas,  in  the  ter- 
ritory of  Missouri,  which  lots  have  been  inhab- 
ited, cultivated,  or  possessed,  prior  to  the  twen- 
tieth day  of  December,  one  thousand  eight  hun- 
dred and  three,  shall  be  and  the  same  are  hereby 
confirmed  to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto:  pro- 
vided, that  nothing  herein  contained  shall  be  con- 
strued to  affect  the  rights  of  any  persons  claim- 
ing the  same  lands,  or  any  part  ttiereof,  whose 
claims  have  been  confirmed  by  the  board  of  com- 
missioners for  adjusting  and  settling  claims  to 


such  towns  or  villages,  or  that  the  presldoil 
of  the  United  States  may  not  think  proper  to 
reserve  for  military  purposes,  shall  be,  and 
the  same  are  hereby  reserved  for  the  support 
of  schools  in  the  respective  towns  and  villages 
aforesaid:  provided,  that  the  whole  quantity 
of  land  contained  in  the  lots  reserved  for  the 
support  of  schools  in  any  one  town  or  village, 
shall  not  exceed  one-twentieth  part  of  the 
whole  lands  hiduded  in  the  general  survey  of  ^ 
such  town  or  village."  g 

*The  same  course  was  adopted  by  congress* 
in  the  act  of  February  8,  1827  (4  Stat  202), 
providing  for  the  settlement  and  confirmation 
of  claims  to  lands  in  the  former  Spanish  do- 
main of  East  Florida.  The  third  section  of 
that  act,  confirming  to  the  city  of  St  Angus- 
tine  certain  lands,  is  as  follows: 

"Sec.  8.  And  be  it  further  enacted,  that  the 
commons  in  the  city  of  St  Augustine  be,  and 
the  same  are  hereby,  confirmed  to  the  corpo- 
ration of  said  city,  to  the  same  extent  that 
they  were  used,  claimed  and  enjoyed  under 
the  Spanish  government  And  the  parochial 
church  and  burying  ground  in  possession  of 
the  Roman  Oathollc  congregation  are  con- 
firmed to  them,  and  the  old  Episcopal  Church 
lot  is  hereby  relinquished  and  confirmed  to 
the  Incorporated  Episcopal  Church  of  St  Au- 
gustine: provided  always,  that  the  grants  hi 
this  section  specified  shall  forever  inure  to  the 
piui)oses  for  which  they  are  confirmed,  and 
shall  not  be  alienated  without  the  consent  of 
congress." 

So,  also,  it  may  well  be  supposed  that  it 
was  upon  this  aspect  of  the  Imperfect  nature 
of  right  in  land  claimed  by  towns  in  terri- 
tory formerly  owned  by  Spain  and  Mexico, 
and  the  long-established  construction  of  such 
rights  evidenced  by  the  foregoing  acts  of 
congress,  which  caused  this  court  speaking 
through  Mr.  Justice  Field,  in  Grisar  ▼.  Mc- 
Dowell, supra,  to  say  (page  373): 

"Even  after  the  assignment  the  interest 
acquired  by  the  pueblo  was  far  from  being 
an  Indefeasible  estate,  such  as  is  known  to 
our  laws.  The  purposes  to  be  accomplished 
by  the  creation  of  pueblos  did  not  require 
their  possession  of  the  fee.  The  interest 
♦  ♦  •  amounted  to  little  more  than  a  re- 
stricted and  qualified  right  to  alienate  por- 
tions of  the  land  to  its  inhabitants  for  build- 
in  nd  in  the  said  territory.  And  It  shall  be  the 
duty  of  the  principal  deputy  surveyor  for  the 
said  territory  as  soon  as  may  be,  to  survey,  or 
cause  to  be  surveyed  and  marlced  (where  the 
same  has  not  already  been  done,  according  to 
law)  the  out  boundary  lines  of  the  several  towns 
or  villages  so  as  to  include  the  out  lots,  conmion 
field  lots  and  commons,  thereto  respectively  be- 
longing. And  he  shall  make  out  plats  of  the  sur- 
veys, which  he  shall  transmit  to  the  surveyor- 
general,  who  shall  forward  copies  of  the  said 
plats  to  the  conuuissioner  of  the  general  land 
office,  and  to  the  recorder  of  land  titles;  the  ex- 
penses of  8urveyini7  the  said  out  boundary  lines 
shall  be  paid  by  the  United  States  out  of  the 
moneys  appropriated  for  surveying  the  public 
lands:  provided  that  the  whole  expense  shul  not 
exceed  three  dollars  for  every  mile  that  shall  h% 
actually  surveyed  and  marked.'* 
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iDg  or  cultivation,  and  to  use  the  remainder 
for  commons,  for  pasture  lands,  or  as  a 
source  of  revenue,  or  for  other  public  pur- 
poses. And  this  limited  right  of  disposition 
and  use  was  in  all  particulars  subject  to  the 
control  of  the  government  of  the  country." 
How  completely  this  language  applies  to  the 
Hcase  here  presented  is  demonstrated  when  it 

•  is  considered  that  there  is  no*proof  of  a  sin- 
gle act  of  ownership  by  the  city,  either  in 
its  own  right  or  by  anybody  else,  claiming  to 
hold  under  it,  and  that  it  is  asserted  in  the 
brief  of  the  counsel  for  the  government,  and 
not  denied,  that  practically  every  foot  of  the 
area  of  four  square  leagues  now  claimed  by 
the  city  is  covered  by  grants  made  by  the 
governors  of  the  province  of  New  Mexico  to 
others.  Whether  these  grants  be  valid  or  not, 
of  course,  is  not  before  us  for  consideration. 

An  inchoate  claim,  which  could  not  have 
been  asserted  as  an  absolute  right  against 
the  government  of  either  Spain  or  Mexico, 
and  which  was  subject  to  the  uncontrolled 
discretion  of  congress,  is  clearly  not  within 
the  purview  of  the  act  of  March  3,  1801,  cre- 
ating the  court  of  private  land  claims  (26 
Stat  854,  c.  534),  and  therefore  is  beyond  the 
reach  of  Judicial  cognizance. 

The  duty  of  protecting  imperfect  rights  of 
property  under  treaties  such  as  those  by 
which  territory  was  ceded  by  Mexico  to  the 
United  States  in  1848  and  1853,  in  existence 
at  the  time  of  such  cessions,  rests  upon  the 
political,  and  not  the  judicial,  department  of 
the  government,  Le  Bois  v.  Bramall,  4  How. 
449,  461;  Ainsa  v.  U.  S.,  161  U.  S.  222,  16 
Sup.  Ct  544.  To  the  extent  only  that  con- 
gress has  vested  them  with  authority  to  de- 
termine and  protect  such  rights  can  courts 
exercise  jurisdiction.  Where,  therefore,  a 
tribunal  of  limited  jurisdiction  is  created  by 
congress  to  determine  such  rights  of  prop- 
erty, a  party  seeking  relief  must  present  for 
adjudication  a  case  clearly  within  the  act,  or 
relief  cannot  be  given.  U.  S.  v.  Clarice,  8 
Pet  436,  444. 

Section  13  of  the  act  provides  that  all  the 
proceedings  and  rights  theretofore  referred 
to  in  the  act  shall  be  conducted  and  decided 
subject  to  certain  provisions  therein  enum- 
erated, and  to  the  other  provisions  of  the 
act  Among  the  provisions  contained  in  sec- 
tion 13  is  the  following: 

"First  No  claim  shall  be  allowed  that  shall 
not  appear  to  be  upon  a  title  lawfully  and 
regularly  derived  from  the  government  of 
Spain  or  Mexico,  or  from  any  of  the  states 
of  the  republic  of  Mexico  having  lawful  au- 
igtiiority  to  make  grants  of  land,  and  one  that 
gif  not  then  complete  and  perfect  at  the  date 

•  of  the  acquisition  of  the  territory  by  the 
United  States,  the  claimant  would  have  had 
a  lawful  right  to  make  perfect  had  the  terri- 
tory not  been  acquired  by  the  United  States, 
and  that  the  United  States  are  bound,  upon 
the  principles  of  public  law  or  by  the  provi- 
sions of  the  treaty  of  cession,  to  respect  and 


permit  to  become  complete  and  perfect  if  the 
same  was  not  at  said  date  already  complete 
and  perfect" 

By  section  7  of  the  act  the  court  was  also 
required,  in  reaching  a  conclusion  as  to  the 
validity  of  the  claim,  to  be  guided  by  the 
laws  of  nations,  the  stipulations  of  the  treat- 
ties  concluded  between  the  United  States  and 
the  republic  of  Mexico  of  February  2»  1848» 
and  December  30, 1853. 

Although  section  6  of  the  act  also  author- 
ized the  adjudication  by  the  court  of  private 
land  claims  of  all  claims  which  the  United 
States  **are  bound  to  recognize  and  confirm 
by  the  treaties  of  cession  of  said  country  by 
Mexico  to  the  United  States,  which  at  the 
date  of  the  passage  of  this  act  have  not  been 
confirmed  by  act  of  congress  or  otherwise 
finally  decided  upon  by  lawful  authority,  and 
which  are  not  already  complete  and  perfect" 
the  meaning  of  the  words  "complete  and  per- 
fect" is  to  be  derived  by  considering  the  con- 
text, and  not  by  segregating  them  from  the 
previous  part  of  the  sentence,  exacting  that 
the  claim  must  be  one  which  the  United 
States  were  bound  to  recognize  and  confirm 
by  virtue  of  the  treaty.  These  words  are, 
moreover,  controlled  by  the  mandatory  re- 
quirements of  section  18. 

Indeed,  the  controlling  nature  of  the  pro- 
visions of  section  13  of  the  act  of  1891  was 
considered  and  settled  by  this  court  in  Ainsa 
V.  U.  S.,  161  U.  S.  208. 16  Sup.  Ct  544,  where, 
speaking  by  Mr.  Chief  Justice  Fuller,  it  was 
said: 

"Under  the  act  of  March  3,  1891,  it  must 
appear,  in  order  to  the  confirmation  of  a 
grant  by  the  court  of  private  land  claims, 
not  only  that  the  tltie  was  lawfully  and  regu- 
larly derived,  but  that  If  the  grant  were  not 
complete  and  perfect,  the  claimant  could  by 
right  and  not  by  grace,  have  demanded  that 
it  should  be  made  perfect  by  the  former  gov- 
ernment had  the  territory  not  been  acquired 
by  the  United  States."  « 

Although  the  act  of  1891,  in  section  11,  au-{J 
thorized  a  town* presenting  a  claim  for  a* 
grant  to  represent  the  claims  of  lotholders  to 
lots  within  the  town,  this  provision  does  not 
override  the  general  requirements  of  the  stat- 
ute as  to  the  nature  of  the  claim  to  title  which 
the  court  is  authorized  to  confirm.  The  dlf* 
ference  between  the  act  of  1801  and  the  Cali- 
fornia act  of  1851,  hitherto  referred  to,  ac- 
centuates the  Intention  of  congress  to  con- 
fine the  authority  conferred  by  the  later  act 
to  narrower  limits  than  those  fixed  by  the 
act  of  1851.  The  act  of  1851  authorized  the 
adjudication  of  claims  to  land  by  virtue  of 
any  **rlght"  or  **title"  derived  from  the  Span- 
ish government,  and  conferred  the  power  in 
express  language  on  the  board  and  court  to 
presume  a  grant  in  favor  of  a  town.  The  act 
of  1891  not  only  entirely  omits  authority  to 
invoice  this  presumption,  but,  as  we  have 
seen,  excludes  by  express  terms  any  claim 
the  completion  of  which  depended  upon  th^^ 
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mere  grace  or  favor  ot  the  government  of 
Spain  or  Mexico,  and  of  the  United  States 
as  the  successor  to  the  rights  of  those  govern- 
ments. 

Nor  do  certain  expressions  contained  in  the 
opinion  in  City  and  County  of  San  Francisco 
V.  Le  Roy,  138  U.  &  656,  11  Bup.  Ot  364,  and 
Knight  V.  Association,  142  U.  S.  161,  12  Sup. 
Gt  258,  when  properly  understood,  conflict 
with  the  foregoing  conclusions.  Those  cases 
dealt  with  the  rights  of  San  Francisco  after 
they  were  recognized  by  congress,  and  to  the 
extent  only  of  that  recognition.  The  lan- 
guage referred  to,  therefore,  simply  amount- 
ed to  saying  that,  as  congress  had  to  a  certain 
extent  recognized  the  claim  of  San  Francisco, 
to  the  limit  of  this  recognition,  and  no  fur- 
ther, the  rights  of  that  dty  would  be  treated 
as  relating  back  and  originating  from  the  na- 
ture of  the  claim  presented,  and  which  In 
part,  through  the  grace  of  congress,  had  been 
allowed.  In  the  case  at  bar  we  are  not  con- 
cerned with  considering  or  determining  to 
what  period  of  time  or  source  of  right  the 
claim  would  relate  if  it  were  found  to  be 
within  the  reach  of  the  provisions  of  the  act 
of  1891. 

The  petition   is  framed   upon  the   theory 
merely  of  a  right  to  four  square  leaguesi  vestr 
ed  in  the  city  by  operation  of  law,  and  as  the 
I,  record  contains  no  proof  whatever  as  to  the 
rj  possessory  claims  of  lotholders  in  the  city 
^of  Santa  F6,  or  as  to  the*actual  possession 
enjoyed  by  that  city  of  public  places,  these 
latter  rights,  if  any,  as  well  as  the  asserted 
title  of  the  city  to  the  swamp  tract  to  which 
reference  has  been  made  in  the  course  of  this 
opinion,  are  not  to  be  controlled  by  the  re- 
jection now  made  of  the  pretensions  of  the 
city  to  a  title  to  the  four  square  leagues  tract 
asserted  to  have  been  acquired  by  operation 
of  Spanish  laws. 

The  decree  below  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
petition. 

Mr.  Justice  BREWE2R  concurs  In  the  result 


(is»  u.  s.  83) 

BARBBB  et  al.  v.  PITTSBURGH,  F.  W.  & 
0.  RY.  CO.  et  aL 

(March  1,  1807.) 

No.  841. 

Federal  Courts  —  State  Decisions  —  Second 

Ejectment  Suit  —  Devises  —  Perpb- 

TUiTiBB— Estates  Tail. 

1.  A  single  verdict  and  judgment  In  ejectment, 
in  the  Pennsylvania  courts,  not  being  concln- 
aive  of  the  riglits  of  the  parties,  a  decision  of 
the  state  supreme  court  constraint  a  will  in  a 
first  ejectment  suit  is  not  controlling  in  a  sub- 
sequent ejectment  suit  in  the  federal  court,  nn- 
lesB  its  opinion  is  simply  declaratory  of  the  set- 
tled law  of  the  state  as  to  the  effect  of  such  de- 
vises, and  not  merely  a  construction  of  the  par- 
ticular devise. 

2.  By  the  settled  rale  in  Pennsylvania,  a  de- 
vise over  to  named  living  persons,  on  the  fail- 


ure of  the  issue  of  the  first  taker,  imports,  not 

a  definite,  but  an  indefinite,  failure  of  issue. 

3.  In  Pennsylvania,  when  there  is  a  devise  to 
a  person  named,  with  a  devise  over,  '*in  case  of 
his  death  unmarried  or  without  issue,"  these 
words  are  equivalent  to  simply  "dying  without 
issue,'*  unless  there  is  something  else  in  the 
case  to  require  a  different  construction. 

4.  A  power  to  sell  on  the  expiration  of  an 
estate  tail,  and  to  divide  the  proceeds  among 
persons  then  ascertainable,  is  not  within  the 
rule  against  perpetuities. 

5.  While,  strictly  speaking,  no  one  is  the 
*'heir"  of  a  living  person,  vet  a  devise  to  the 
^'heirs*'  of  a  person  named  (who  is  a  living  per- 
•on  and  is  so  recognized  in  the  will)  describes 
with  sufficient  certainty  the  persons  Intended, 
and  shows  that  the  word  is  not  used  in  the 
strict  sense,  but  as  meaning  the  heirs  apparent 
of  that  person,  or  the  persons  who  would  be 
his  heirs  were  he  dead  when  the  devise  takes 
effect. 

6.  In  Pennsylvania,  a  devise  to  Amanda  Ste- 
phens, and,  in  the  event  of  her  "dying  unmar- 
ried, or,  if  married,  dying  without  offspring  by 
her  husband,  then  these  lots  are  to  be  sold,  and 
the  proceeds  to  be  divided  equally  among  the 
heirs  of  John  Barber,"  creates  an  estate  tail  in 
Amanda  Stephens. 

7.  The  construction  of  a  will,  executed  and 
attested  as  required  by  law,  cannot  be  affected 
by  testimony  as  to  the  testator's  health  at  the 
time  of  publishing  the  will,  or  his  length  of 
life  afterwards. 

On  a  certificate  from  the  United  States 
Circuit  Ck>urt  of  Appeals  for  the  Third  Cir- 
cuit J 
•This  was  a  certificate  from  the  circuit* 
court  of  appeals  for  the  Third  circuit  of 
questions  on  which  it  desired  the  Instruction 
of  this  court,  and,  aa  originally  made,  was 
(omitting  the  words  printed  in  brackets  b»> 
low)  as  follows: 

**Thls  was  an  action  of  ejectment,  and 
comes  before  this  court  on  a  writ  of  error  to 
the  United  States  circuit  court  for  the  West- 
ern district  of  Pennsylvania,  which  entered 
judgment  for  the  defendants. 

"First  The  parties  to  the  action  both 
claimed  title  to  the  land  In  controversy  un- 
der the  will  of  James  S.  Stevenson,  deceased, 
dated  March  11,  1831,  which  is  In  the  words 
following,  to  wit: 

"*!,  James  S.  Stevenson,  of  the  dty  of 
Pittsburg,  in  the  state  of  Pennsylvania,  aged 
fifty  years,  on  the  12th  day  of  January,  1831« 
reflecting  on  the  certainty  of  death,  and  de- 
sirous of  making  a  distribution  of  my  prop- 
erty in  the  event  of  my  decease,  do  hereby 
declare  this  writing  to  be  my  last  will  and 
testament,  made  this  twelfth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  ei^ht 
hundred  and  thirty-one. 

"  *I  give  and  bequeath  to  Amanda  Ste- 
phens, daughter  of  Margaret  Stephens,  lots 
67, 68,  69,  and  70,  in  the  city  of  Pittsburg,  in 
their  full  extent,  bounded  by  Penn  street, 
Wayne  street,  the  Allegheny  river,  and  byS 
lot  71.  Said  Amanda  Stephens^ls  now  flive* 
years  old  (born  April  7,  1826).  Ste- 
phens and  ,  his  wife,  the  parents  of 

Amanda's  mother,  live  near  Connellsville,  in 
Fayette  county,  Pennsylvania. 

"  *In  the  event  of  Amanda  dying  unmar- 
ried, or,  if  married,  dying  without  offspring 
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by  ber  husband,  then  these  lots  are  to  be 
eold,  and  the  proceeds  to  be  divided  equally 
among  the  heirs  of  John  Barber,  of  Colum- 
bia, Penna. 

"  *I  give  and  bequeath  to  John  Barber,  of 
Columbia,  and  to  his  heirs,  the  lots  In  the 
city  of  Pittsburg  numbered  71  and  72, 
bounded  by  Penn  street,  by  lot  70,  by  the 
Allegheny  riyer,  and  by  lot  73. 

"*I  give  and  bequeath  to  Mary  Living- 
ston's children  the  lot  74  in  the  city  of  Pitts- 
burg. And  to  her  unmarried  sister,  EUlza 
Stevenson,  I  give  and  bequeath  the  lot  73  in 
the  city  of  Pittsburg,  and,  in  the  event  of 
her  death,  the  lot  to  go  to  her  sister's  chil- 
dren. Mary  Livingston  and  Bliasa  Stevenson 
are  daughters  of  the  late  Colonel  S.  Steven- 
son, son  of  Robert  Stevenson,  of  York  coun- 
ty. Pa. 

"  'I  give  and  bequeath  to  the  sons  of  James 
Stevenson,  formerly  of  YorJc  county,  but 
who  died  in  Lycoming  county  in  1810  or 
1811,  the  brick  and  other  buildings,  with  the 
ground  on  which  they  are  erected,  situated 
at  the  comer  of  Wood  and  Fifth  streets, 
Pittsburg.  These  sons  are  Stephen,  Man- 
ning, Reuben,  Samuel,  and  I.  Stephenson. 

*•  'All  the  remainder  of  my  property  to  be 
sold,  and,  after  paying  my  debts,  to  be  di- 
vided into  sixteen  shares,  and  to  be  disposed 
of  as  follows:  To  Amanda  Stephens,  one 
share;  to  Mary  Livingston,  one  share;  to 
EUsa  Stevenson,  one  share;  to  Stephen  Ste- 
venson, within  named,  one  share;  to  James 
Wright,  of  Columbia,  or  his  heirs,  two 
shares;  to  Jobn  Barber,  of  Columbia,  two 
shares;  to  Ann  Elliott,  formerly  Ann  West, 
now  wife  of  Rev.  Mr.  Elliott,  of  Washington 
county,  one  share;  to  Jane  E.  Thecker,  niece 
of  the  late  Bev.  Mr.  Kerr,  one-sixteenth  (or 
one  share);  to  the  heirs  of  John  Barber,  of 
Columbia,  two  shares;  to  the  heirs  of  James 
Wright,  of  Columbia,  two  shares;  to  Charles 
Avery,  J.  M.  Snowden,  and  John  Thaw,  to 
be  divided  equally,  two  shares. 
S  "^  'I  hereby  constitute  and  appoint  the  said 
*  Charles  Avery,*  J.  M.  Snowden,  and  John 
Thaw,  and  John  Barber  the  executors  of 
this  my  win. 

"'Signed  at  Pittsburg  this  11th  day  of 
March,  1831.  Jas.  S.  Stevenson. 

"  'Witness: 
"  'Geo.  Ogden. 
"  'J.  S,  Craft* 

"Second.  That  on  October  16,  1831,  when 
confined  to  his  room  by  sicknesd  [and  after  a 
dangerous  illness  for  two  weeks  preceding 
his  death],  the  testator  [though  he  had  there- 
tofore signed  his  willj  first  published  [the 
same]  his  wiU  in  the  presence  of  witnesses, 
whom  he  called  to  attest  it,  and  a  few  hours 
thereafter  died;  and  this  will,  on  October 
18,  1831,  was  duly  probated  [which  facts  as 
to  the  time  and  circumstances  of  publication 
were  not  found  by  the  special  verdict,  on 
which  judgment  was  entered  in  the  eject- 
ment suit  in  the  state  courts  of  Pennsyl- 
vania]. 


"Tliird.  That  the  said  Amanda  Stephens, 
then  a  child  of  five  years  of  age,  survived  the 
testator,  and  in  1847  Intermarried  with  Sam- 
uel Halght;  that  in  1848  she  and  her  hus- 
band executed  a  deed.  Intended  to  bar  a 
supposed  estate  tall  in  the  land  covered  by 
the  devise,  which,  upon  the  assumption  that 
she  bad  taken  an  estate  tall,  would  have 
been  sufficient  for  that  purpose;  that  she 
had  children  by  her  said  husband,  wbo^  as 
well  as  her  husband,  died  in  her  lifetime, 
and  that  she  died  [never  having  married 
again]  on  September  21,  1801.  [But  she  and 
her  husband  in  their  lifetime,  and  after  said 
steps  to  bar  the  entail,  conveyed  in  fee^ 
simple  to  the  defendants  and  others  the 
property  here  in  dispute.] 

"Fourth.  That,  at  the  date  of  the  death  ot 
the  testator,  John  Barber  was  alive,  mar- 
ried, and  had  children,  some  of  whom  are 
plaintiffs  in  this  action, 

"Fifth.  That  on  March  20, 1883,  S.  Dufi9ield 
Mitchell,  administrator  de  bonis  non  cum 
testamento  annexe  of  James  S.  Stevenscm, 
deceased,  brought  an  action  of  ejectment 
against  these  defendants  in  the  court  of 
common  pleas  in  and  for  Allegheny  county, 
Pa,,  to  recover  the  land  here  In  controversy,  g 
*ln  which  actloa  a  verdict  was  rendered  un-* 
der  the  direction  of  the  court  for  the  defend- 
ants, on  which  judgment  was  entered  ac- 
cordingly; that  on  writ  of  error  to  the  su- 
preme court  of  the  state  this  judgment  was 
affirmed.   81  AtL  OT. 

"Sixth.  That  on  February  2,  1895,  a  sec- 
ond action  of  ejectment  for  the  same  laod 
was  brought  by  the  plaintiffs  in  this  suit  in 
the  circuit  court  of  the  United  States  for  the 
Western  district  of  Pennsylvania,  in  which 
a  verdict  under  the  direction  of  the  court 
was  rendered  for  the  defendants  (69  Fed. 
501),  on  which  judgment  was  entered  ac- 
cordingly; to  which  judgment  a  writ  of  erw 
ror  was  sued  out  from  the  circuit  court  of 
appeals  of  the  Third  circuit,  b^ng  the  writ 
of  error  upon  which  the  questicms  now  to  be 
submitted  have  arisen. 

"The  said  court  of  appeals,  desiring  the 
instruction  of  the  supreme  court  oi  the  Unit- 
ed States  for  its  proper  decisloa  of  the  fol- 
lowing questions  or  propositions  of  law,  re- 
spectfully certifies  the  same: 

"First  Is  the  decision  of  the  supreme 
court  of  Pennsylvania,  before  referred  to, 
conclusive?    If  not,  then, 

"Second.  What  estate  did  Amanda  Ste- 
phens take  under  the  devise?^ 

At  the  suggestion  of  both  parties,  and  by 
order  of  the  circuit  court  of  appeals,  the  cer- 
tificate was  afterwards  amended  by  insert- 
ing the  words  above  printed  in  brackets  in 
the  second  and  third  paragraphs  thereof;  by 
striking  out  those  in  italics  in  the  second  par- 
agraph; by  adding  to  the  Hfth  paragraph  cop- 
ies of  the  opinions  delivered,  In  the  action 
therein  described,  by  Judge  Swing  In  the 
court  of  common  pleas  of  Allegheny  county, 
not  reported,  and  therefore  (omitting  the  yre* 
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Uminary  statement  of  facts)  printed  In  the 
|g  margin,!  and  by  the  supreme  court  of  Penn- 

•  sylvania,  as  reported*  to  165  Pa.  St.  645,  31 
AtL  67;  and  by  adding  to  the  sixth  paragraph 
a  copy  of  the  opinion  of  the  circuit  court  of 
the  United  States  in  the  present  case,  as  re- 
ported in  69  Fed.  501. 

John  S.  Ferguson  and  S.  Duffleld  Mitchell, 
for  plaintiffs  in  error.  D.  T.  Watson  and 
John  McGleave,  for  defendants  in  error. 

A 

•  •Mr.  Justice  GRAY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

The  real  question  between  the  parties,  up- 
on which  the  decision  of  this  case  must  turn, 
is  what  estate  Amanda  Stephens  took  under 
the  will  of  James  S.  Stevenson,  by  which  he 
devised  to  her  certain  lots  of  land  in  Pitts- 
burg, and  further  provided  as  follows:  "In 
the  event  of  Amanda  dying  unmarried,  or, 
J^lf  married,  dying  wittiout  offspring  by  her 

•  husband,  then*these  lots  are  to  be  sold,  and 
the  proceeds  to  be  divided  equally  among 
the  heirs  of  John  Barber." 

The  testator  duly  published  his  will  on  Oc- 

1  *The  testator  evidently  intended  to  dispose 
of  all  his  property.  The  devise  to  Amanda  Ste- 
phens, followed  by  the  limitations  over,  or  with- 
out them,  created  a  fee,  whether  to  tail  or  con- 
tingent The  circumstances,  the  age  of  the  dev- 
isee, and  the  will  leave  ns  to  no  doubt  that  the 
contingency  of  Amanda's  death  did  not  mean  her 
death  before  the  testator. 

"What  is  the  true  and  legal  meaning  of  the 
words,  ^dying  without  offspring  by  her  husband'? 
Legally,  if  not  defined  by  other  parts  of  the  will. 
we  take  ^offsprmg'  to  mean  descendants,  however 
remote.  Thompson  v.  Bea8iey,3  Drew.  7;  Young 
V.  Davies.  2  Dr.  A  S.  167;  Allen  v.  Markell,  36 
Pa.  St  117.  Webster  defines  it:  "That  which  is 
produced,  especially  a  child  or  children;  descend- 
ants, however  remote  from  the  stock.'  Hie  Cen- 
tury Dictionary  says:  *  Progeny;  descendants, 
however  remote  from  the  stock;  issue;  a  col- 
lective term  applied  to  several  or  all  descendants.* 
True,  it  may  be  confined  to  children,  as  in  Lister 
V.  Tidd,  29  Beav.  618,  in  a  division  of  money 
at  death  of  widow.  In  the  present  case,  we  in- 
terpret the  phrase  'dying  without  offspring  by 
her  husband  to  have  the  same  legal  effect  and 
force  as  the  words  'dying  without  legitimate  is- 
sue' or  'heirs  of  her  body.'  They  are  words  of 
limitation,  not  of  purchase. 

"Does  the  will  of  James  S.  Stevenson  refer  to 
a  definite  or  an  indefinite  failure  of  issue  or  off- 
spring of  Amanda  Stephens? 

"To  undertake  to  cite,  and  still  more  to  recon- 
cile, the  numerous  decisions  on  this  general  ques- 
tion would  not  only  be  confusing  and  intermina- 
ble, but  to  any  cleaivheaded  lawyer  it  is  impossi- 
ble.   The  decisions  are  irreconcilnble. 

"But  there  are  general  rules,  well  established, 
which  govern  this  case.  Thnt  the  words  'dying 
without  issue,'  or*without  lepitimnte  issue.'  stjind- 
ing  alone  and  uncontrolled  by  other  parts  of  the 
will,  'import  an  indefinite  failure  of  issue,  is  well 
established,  and  in  all  the  departures  from  funda- 
mental rules.'  it  has  not  been  shaken  in  this  state; 
Eichelberger  v.  Bamitz,  9  Watts.  447.  beinp  the 
leading  ease,  affirmed  in  Middleswarth  v.  Black- 
more,  74  Pa.  St.  414,  and  in  all  subsequent  cases 
when  the  question  has  been  raised.  Prima  facie, 
then,  on  the  settled  rule  of  interpretation,  this 
phrase  in  the  will  imports  an  indefinite  failure 
of  issue. 

"Another  canon  of  interpretation  is  properly  in- 
voked by  the  plaintiff,  to  wit,  that  the  mtention 
of  the  testator  most  govern;   and  if,  from  read- 


tober  16,  1831,  and  died  on  tlie  same  day,  te- 
ing  50  years  old.  At  that  date  John  Barber 
was  alive  and  married,  and  bad  children, 
some  of  whom  are  plaintiffs  in  this  action  of 
ejectment.  Amanda  Stephens,  then  a  child 
of  five  years  of  age,  and  so  described  In  the 
will,  survived  the  testator,  and  afterwards 
married.  She  and  her  husband  executed  a 
deed  of  the  land,  intended  and  sufficient  to 
bar  an  estate  tail  therein,  and  afterwards 
conveyed  the  land  in  fee  simple  to  the  de- 
fendants and  others. 

The  testator  died,  and  his  will  took  effect 
before  the  passage  of  the  statute  of  ^ennayl- 
vania  of  April  8»  1833  (chapter  128>  §  9),  pro- 
viding that  "all  devises  of  real  estate  shall 
pass  the  whole  estate  of  the  testator  In  the 
premises  devised,  although  there  be  no 
words  of  inheritance  or  of  perpetuity,  unless 
it  appear  by  a  devise  over,  or  by  words  of 
limitation  or  otherwise  in  the  will,  that  the 
testator  intended  to  devise  a  less  estate"; 
and  long  before  the  statute  of  April  27,  1855 
(chapter  387,  8  1),  providing  that  **whenever 
hereafter,  by  any  gift,  conveyance  or  devise, 
an  estate  in  fee  tail  would  be  created  accord- 
ing the  whole  will,  it  is  apparent  that  the  testa- 
tor meant,  and  has  potentially  said,  that  the  de- 
vise over  is  to  talie  effect  in  case  the  first  taker 
dies  leaving  no  issue  living  at  the  time  of  her 
death,  it  is  a  definite  failure  of  issue. 

"Middleswarth  v.  Blackmore,  74  Pa.  St  414, 
was  a  case  of  this  kind,  where  each  of  several 
provisions  of  the  will  pomted  distinctly  to  a  dis- 
tribution at  the  death  of  Jonathan  without  issue 
living  at  his  death,  and  all  these  provisions  taken 
together  showed  clearly  and  conclusively  that 
that  was  the  intention  of  the  testator. 

"Is  this  such  a  will?  Oiunsel  for  plaintiffs 
have  made  a  very  ingenious  argument  in  the  af- 
firmative, and,  while  the  case  is  not  free  frcmi 
doubt,  they  have  failed  to  convince  us  that  the 
intention  of  the  testator  was  different  from  the 
ordinary  legal  import  of  the  terms  used  in  the 
devise. 

"The  arguments  mainly  are  that  it  must  be 
presumed  that  he  intended  the  event  to  occur.  If 
at  all,  in  the  lifetime  of  his  executors  named, 
who  would  then  sell  the  property  and  divide  the 
proceeds:  also  that  testator  in  the  devise  uses 
the  words  'in  the  event  of  Amanda  dying,  etc.. 
and  that  he  uses  these  words  in  the  preamble  of 
his  will,  'in  the  event  of  my  dying,*  and  in  the 
second  [sixth]  paragraph  of  the  will,  in  the  event 
of  her  (Eliza  Stevenson's)  death,*— in  these  two 
other  cases  referring  to  what  is  to  be  done  Im- 
mediately upon  the  death;  that  he.  in  declaring 
what  was  to  be  done  in  the  contingency  of 
Amanda's  death,  must  have  intended  at  and  im- 
mediately after  her  death.  It  may  be  he  did 
so  intend;  but  we  start  with  the  presumption, 
the  legal  rule  of  interpretation,  agamst  it.  and, 
in  our  opinion,  it  Is  not  overcome  by  the  other 
clausrs. 

"The  legatees  of  the  proceeds  of  the  property, 
if  sold,  were  not  necessarily  in  being  or  known 
to  testator;  It  is  to  'the  heirs  of  John  Barber,' — 
the  siime  words  he  uses  in  another  part  of  the 
will.  'John  Bnrl)er  and  his  heirs,*  evidently  In 
the  latter  not  meaning  children. 

'*If  an  indefinite  failure  of  issue  was  intended, 
the  fact  as  to  Amanda  having  had  offspring,  or 
her  having  survived  them,  is  immaterial. 

"We  are  of  the  opinion  that  the  will  of  .Tames 
S.  Stevenson  devised  an  estate  tail  m  the  prop- 
erty in  question  to  Amanda  Stephens,  which 
having  b>een  duly  barred,  and  the  title  conveyed 
to  the  defendants,  they  have  a  good  title  to  the 
property,  and  the  plaintiff  has  no  title  thereta" 
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Ing  to  the  existing  laws  of  this  state,  It  shall 
be  taken  and  construed  to  be  an  estate  in  fee 
simple,  and  as  such  shall  be  Inheritable  and 
freely  alienable."  Laws  Pa,  1832-33,  p.  249; 
Laws  1855,  p.  368;  Purd.  Dig.  (12th  Ed.)  2103, 
8 11;  Id.  810,  §  & 

A  former  action  of  ejectment  was  brought 
by  the  administrator  with  the  will  annexed 
of  the  testator  against  these  defendants  in 
the  court  of  common  pleas  of  Allegheny 
county,  in  the  state  of  Pennsylvania,  which 
directed  a  verdict  and  rendered  Judgment 
for  the  defendants,  on  the  ground  that 
Amanda  Stephens  took  an  estate  tall,  which 
had  been  duly  barred,  and  the  title  conveyed 
to  the  defendants. 

Upon  a  writ  of  error,  that  Judgment  was 
affirmed  by  the  supreme  court  of  Pennsylva- 
nia, on  the  ground  that  the  devise  over  to 
the  heirs  of  John  Barber  was  an  alternative 
and  substitutionary  devise,  dependent  upon 
gthe  contingency  of  Amanda's  dying  without 
•  offspring  in  the  lifetime  of  thenestator,  and, 
this  contingency  not  having  happened,  that 
she  took  an  absolute  estate  in  fee  simple. 
165  Pa.  St.  645,  31  Atl.  67. 

This  second  action  of  ejectment  was  aft- 
v^rwardS  brought  in  the  circuit  court  of  the 
United  States,  which  directed  a  verdict  and 
rendered  Judgment  for  the  defendants,  on  the 
ground  that  Amanda,  if  she  did  not  take  a 
fee,  took  at  least  an  estate  tall.    69  Fed.  501. 

To  reverse  this  Judgment,  the  plaintiffs 
sued  out  a  writ  of  error  from  the  circuit 
court  of  appeals,  which  has  certified  to  this 
court  these  two  questions: 

"First.  Is  the  decision  of  the  supreme  court 
of  Pennsylvania,  before  referred  to,  conclu- 
sive?   If  not,  then, 

"Second.  What    estate    did    Amanda  Ste- 
phens take  under  the  devise?" 
*  The  first  question,  in  the  terms  in  which 
It  is  expressed,  and  taken  by  itself,  is  some- 
what difficult  to  answer. 

The  decision  of  the  supreme  court  of  Penn- 
sylvania, in  the  former  action  of  ejectment, 
is  certainly  not  conclusive  as  an  adjudica- 
tion of  the  rights  of  the  parties,  inasmuch  as 
a  single  verdict  and  Judgment  in  ejectment, 
not  being  conclusive  under  the  laws  and  in 
the  courts  of  the  state,  is  not  conclusive  in  the 
courts  of  the  United  States,  and  Is  no  bar  to 
a  second  action  of  ejectment.  Smelting  Co. 
V.  Hall.  106  U.  S.  86,  1  Sup.  Ct.  128;  Britton 
V.  Thornton,  112  U.  S.  526,  5  Sup.  Ct.  291; 
Gibson  V.  Lyon,  115  U.  S.  439,  6  Sup.  Ct.  129; 
Smale  v.  Mitchell,  143  U.  S.  99,  12  Sup.  Ct. 
353. 

The  question  whether  the  opinion  of  the  su- 
preme court  of  the  state  In  the  former  action 
Is  conclusive  evidence  of  the  law  of  Pennsyl- 
vania in  a  court  of  the  United  States  depends 
upon  the  further  question  whether  the  opin- 
ion is  declaratory  of  the  settled  law  of  Penn- 
sylvania as  to  the  effect  of  such  devises,  or 
is  a  decision  upon  the  construction  of  this 
particular  devise. 

When  the  construction  of  certain  words  in 


deeds  or  wills  of  real  estate  has  become  a 
settled  rule  of  property  in  a  state,  that  con- 
struction is  to  be  followed  by  the  courts  of 
the  United  States  in  determining  the  title  to 
land  within  the  state,  whether  between  the 
same  or  between  other  parties.    Jaclsson  v.^ 
Chew,   12  Wheat.  153,  167;    Henderson  v.g 
Grlffln,*5  Pet.  151;    Suydam  v.  Williamson,* 
24  How.  427;    Burgess  v.  Bellgman,  107  U. 
S.  2Q,  33,  2  Sup.  Ct.  10. 

But  a  single  decision  of  the  highest  court 
of  a  state  upon  the  construction  of  the  words 
of  a  particular  devise  Is  not  conclusive  evi- 
dence of  the  law  of  the  state,  in  a  case  in  a 
court  of  the  United  States  involving  the  con- 
struction of  the  same  or  like  words,  between 
other  parties,  or  even  between  the  same  par- 
ties or  their  privies,  unless  presented  under 
such  circumstances  as  to  be  an  adjudication 
of  their  rights.  Lane  v.  Vick,  3  How.  464; 
Vick  V.  Vicksburg,  1  How.  (Miss.)  379;  Homer 
V.  Brown,  16  How.  354;  Brown  v.  Lawrence, 
3  Gush.  390;  Gibson  v.  Lyon,  115  U.  a  439, 
446,  6  Sup.  Ct.  129. 

It  becomes  important,  therefore,  that  the 
opinion  of  the  supreme  court  of  Pennsylvania 
In  the  former  action  of  ejectment  should  be 
carefully  examined  and  compared  with  the 
previous  Judgments  of  that  court 

In  that  opinion,  delivered  by  Chief  Justice 
Sterrett,  the  principal  grounds  of  the  decision 
were  stated  as  follows: 

"Although  the  devise  to  Amanda  Stephens 
was  made  before  the  act  of  1833,  and  without 
words  of  Inheritance,  yet,  when  read  In  con- 
nection with  the  introductory  clause  of 
James  S.  Stevenson's  will,  there  is  a  plain  in- 
tent manifested,  in  the  fiirst  instance,  to  give 
her  an  absolute  estate.  In  McCuUou^h  v. 
Gilmore,  11  Pa.  St  370,  where  substantially 
the  same  expression  was  used,  this  court 
said:  *These  words,  and  the  like  of  them, 
are  generally  carried  down  into  the  corpus 
of  the  will,  to  show  that  the  testator  meant 
to  dispose  of  his  whole  interest  in  a  particu- 
lar devise,  unless  words  are  used  which 
plainly  Indicate  an  intent  to  limit  It'  Numer- 
ous cases  to  the  same  effect  are  cited  in 
Schrlver  v.  Meyer,  19  Pa.  St  87,  The  first 
taker  Is  always  the  favorite  object  of  testa- 
tor's bounty,  and  as  such  entitled  to  the  ben- 
efit of  every  implication. 

"There  are  no  words  used  In  the  second 
paragraph  of  the  will,  containing  the  devise 
to  Amanda,  which  Indicate  any  intent  to  lim- 
it her  estate.  Had  the  will  stopped  there* 
the  devise  would  unquestionably  have  been 
absolute.  The  following  paragraph  was  note 
intended  to  operate  by  way  of  •limitation,  ? 
but  was  manifestly  substitutionary  In  Its 
character.  The  thought  would  very  natural- 
ly occur  to  testator  to  make  an  alternative 
devise  for  the  contingency  of  Amanda's  dy- 
ing without  Issue  (BIddle's  Appeal,  28  Pa,  St. 
59);  and  this  was  In  effect  what  was  done. 
'In  the  event,'  said  testator.  *of  Amanda  dy- 
ing unmarried,  or,  if  married,  dying  without 
offspring  by  her  husband,  then  these  lots  are 
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to  be  aold  and  the  proceeds  to  be  divided 
equally  among  the  heirs  of  John  Barber.' 
The  word  'offspring'  here  used  is  but  a  syno- 
nym for  'issue,'  and  'issue'  cannot  be  lawful 
without  marriage.  The  devise  is,  then,  in 
the  flrst  instance,  to  Amanda;  and,  in  the 
event  of  her  dying  without  issue,  over  to  al- 
ternate beneficiaries.  Dying  without  issue 
was  thus  made  the  contingency  upon  which 
the  substituted  beneficiaries  could  take. 
CJoles  V.  Ayrea,  156  Pa.  St  197,  27  AtL  375. 
But  death  when?  Where,  as  here,  there  is 
nothing  to  indicate  an  adverse  intent,  addi- 
tional limitations  dependent  on  no  other  con- 
tingency than  is  implied  from  the  language 
'if  any  of  them  die,'  or  *in  case  of  death,*  or 
the  like,  cannot  be  referred  to  the  event 
whenever  it  may  happen,— for  that  would 
be  to  give  a  forced  construction  to  the  words, 
>-but  must  be  construed  as  referring  to  death 
in  association  with  some  additional  circum- 
stance which  makes  it  actually  contingent 
That  circumstance  is  said  to  be  naturally  in 
regard  to  the  time  of  happening,  and  that 
time,  where,  as  here,  the  gift  is  immediate, 
is  necessarily  the  death  of  the  testator,  there 
being  no  other  period  to  which  the  death  can 
refer.  Oaldwell  v.  Skilton,  13  Pa.  St  152." 
165  Pa.  St  649,  650,  81  AU.  6& 

The  flrst  statement,  that  by  the  devise  in 
the  second  paragraph  of  the  will,  read  in 
connection  with  the  introductory  clause, 
there  was  a  plain  intent  manifested,  in  the 
flrst  instance,  to  give  Amanda  an  absolute 
estate,  was  in  accord  with  the  settled  law 
of  Pennsylvania.  Schriver  v.  Meyer  (1852)  19 
Pa.  St  87,  90,  91,  and  cases  there  cited. 
And  the  statement  that  the  word  "offspring," 
In  the  next  paragraph,  was  used  as  a  syno- 
nym for  "issue,"  was  in  accord  with  a  judg- 
ement of  that  court  delivered  in  1859  by  Mr. 
e  Justice  Strong  (afterwards  of  this  court), 
•  as  well  as  with  the  English^dedsions.  Allen 
V.  Markle,  36  Pa.  St  117;  Thompson  v.  Beas- 
ley,  3  Drew.  7;  Young  v.  Davies,  2  Dr.  &  S. 
167. 

Whether  the  conclusion  that  the  devise 
over  to  John  Barber's  heirs  was  substitution- 
ary, and  could  take  effect  only  at  the  time 
of  testator's  death,  and  not  afterwards,  was 
in  accord  with  the  law  of  Pennsylvania  as 
declared  in  previous  decisions,  is  a  question 
requiring  more  consideration. 

Chief  Justice  Sterrett's  propositions  as  to 
the  meaning  of  the  words  "in  case  of  death," 
or  the  like,  are  taken,  almost  verbatim,  from 
the  opinion  of  Mr.  Justice  Bell  in  Caldwell 
V.  Skilton  (1850)  13  Pa.  St  152,  to  which  he 
refers.  In  that  case  the  testator  devised 
real  estate  to  his  wife  during  her  life  or 
widowhood,  and,  at  her  decease  or  marriage, 
to  his  children  in  equal  shares  in  fee,  and, 
in  case  of  the  death  of  any  child,  his  share 
to  go  to  his  issue,  or,  if  he  should  "die  with- 
out issue  bom  alive,"  to  the  testa  tor  *s  sur- 
viving children.  The  decision  was  that  the 
devise  over  to  the  children,  upon  the  death 
or  marriage  of  the  widow,  must  take  effect 


upon  her  death,  or  upon  the  testator's  death 
if  he  survived  her,  and  therefore  the  devise 
over  of  the  share  of  each  child  must  take 
effect  at  the  same  time;  and  in  the  opinion, 
immediately  after  the  propositions  above  re- 
ferred to,  Mr.  Justice  Bell  added:  "But  tm 
a  testator  is  not  supposed  to  anticipate  him- 
self surviving  the  object  of  his  bounty,  this 
construction  is  only  made  from  necessity, 
and  gives  way  when  the  contingency  of  the 
death  of  the  flrst  beneflciaries  may  be  re- 
ferred to  some  other  time."    13  Pa,  St  156. 

There  is,  indeed,  a  line  of  cases  in  that 
court  in  which  a  devise  over,  after  a  devise 
in  fee,  has  been  held  to  be  substitutionary, 
when  expressed  by  such  words  as  if  the  first 
taker  die  ''without  chUdren*'  (Biddle's  Es- 
tate [1857]  28  Pa.  St  59;  McOormlck  v.  Mc- 
Mligott  [1889]  127  Pa.  St  230, 17  Atl.  89^;  or 
"without  leaving  issue  living  at  the  time  of 
his  death"  (Miekley's  Appeal  [1880]  92  Pa. 
St  514;  Stevenson  v.  Fox  [1889]  125  Pa.  St 
568,  17  AU.  480;  King  v.  Frick  [1890]  135 
Pa.  St  575,  19  AtL  951;  Morrisim  v.  Truby 
[1891]  145  Pa.  St  540,  22  AU.  972);  or  "in- 
testate  and  without  issue"  (Karker's  Appeal^ 
[1869]  60  Pa.  St  141;  Coles  v.  Ayres  [ISBQo 
156  Pa.  St  197,  27  Aa  375).  In  none  oTthM^ 
cases,  however,  waa  the  devise  so  exproeicd 
that  it  could  be  construed  as  creating  an 
estate  tail. 

Two  other  cases  were  cited  at  the  bar,  as 
favoring  the  subsUtutionary  role,  in  one  of 
which  "die  unmarried  or  without  issue'* 
(Schoonmaker  v.  Stockton  [1860]  37  Pa.  St 
461),  and  in  the  other  "die  without  heirs" 
(Shutt  V.  Rambo  [1868]  57  Pa.  St  149),  were 
held  to  mean  "die  in  the  lifetime  of  the  tes- 
tator." But  in  each  of  them  not  only  the 
flrst  devise  was  to  a  child  of  the  testator  in 
fee,  and  the  limitaUon  over  was  to  the  tes- 
tator's other  children,  but  the  whole  scope 
of  the  will  was  thought  to  show  that  he 
could  not  have  meant  an  indeflnite  failure 
of  issue.  And  in  the  second  case  Chief  Jus- 
tice Thompson  said:  *'But  giving  the  words 
of  the  clause  all  that  could  possibly  be  claim- 
ed for  them,  to  wit  &n  implication  of  a  lim- 
itation to  issue,  by  the  words  'die  without 
heirs,'  equivalent  to  'dying  without  issue,'  as 
In  Eichelberger  v.  Barnltz,  9  Watts,  447,  and 
kindred  cases,  the  devise  to  Emma  Bambo, 
the  plalnUff  below,  would  be  a  fee  tail, 
which  by  the  act  of  April  27,  1855,  would 
be  turned  into  a  fee  simple,  the  will  bearing 
date  May  27,  1857.  That  the  word  'heirs' 
meant  'issue'  must  be  inferred,  in  the  pres- 
ence of  the  fact  that  her  brothers  and  sisters 
were  living  and  would  l>e  her  heirs.  It 
must,  therefore,  have  been  'issue*  that  was 
meant  by  the  words.  In  either  view  of  the 
case,  the  plaintiff  below  was  vested  with 
the  fee  simple  of  the  property  in  question.** 
57  Pa.  St  151. 

Where  a  testator  speclflcally  devised  lands 
to  his  daughter  in  fee,  and  provided  that 
should  she  "die  in  her  minority,  and  with- 
out lawful  issue  then  living,  the  lands  i 
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by  derlsed  sball  rerert  to  and  become  part 
of  the  residue  of  my  estate/'  the  substita- 
tionary  rule  was  not  applied,  either  by  the 
supreme  court  of  Pennsylvania,  or  by  this 
court;  but  both  courts  held  that  the  daugh- 
ter, having  survived  the  testator,  took  an 
estate  in  fee,  subject  to  be  divested  by  her 
afterwards  dying  under  age  and  without 
Issue.  Britton  v.  Thornton  (1878)  25  Plttsb. 
Law  J.  158,  and  (1884)  112  U.  &  528,  5  Sup. 
Ct  291. 
^  A  careful  examination  of  the  adjudged  cas- 
^es  In  Pennsylvania  Irresistibly  compels  ns  to 
•  the  conclusion  that  there  is^no  settled  rule  of 
property  in  that  state  by  which  the  words 
of  the  devise  to  Amanda  Stephens,  **and  In 
the  event  of  Amanda  dying  unmarried,  or, 
if  married,  dying  without  offspring  by  her 
husband,"  should  be  construed  as  restricted 
to  her  death  In  the  testator's  lifetime,  mak- 
ing the  devise  over  substitutionary,  and  to 
take  0ect  only  upon  her  death  within  that 
time. 

The  result  Is  that  the  decision  of  the  su- 
preme court  of  Pennsylvania  upon  the  con- 
struction of  the  will  of  James  8.  Stevenson 
Is  not  condnslTe,  and  that  the  first  question 
certified  to  this  court  by  the  circuit  court  of 
appeals  must  be  answered  in  the  negative. 

This  brings  us  to  the  second  question, 
which  Is,  **What  estate  did  Amanda  Stephens 
take  under  the  devise?" 

In  Blchelberger  v.  Bamitz,  above  dted,  de- 
cided In  1840,  the  court,  speaking  by  Mr. 
Justice  Sergeant,  said:  *mie  principle  has 
now  become  a  settled  rule  of  property,  in  re- 
lation to  lands,  that  if  a  devise  be  made  to 
one  in  fee,  and  if  be  die  without  Issue,  or  on 
failure  of  Issue,  or  for  want  of  issue,  or  with- 
out leaving  issue,  then  over  to  another  in  fee, 
the  estate  of  the  first  taker  Is  a  fee  tall, 
which.  If  he  have  issue,  passes  to  them  ad 
Infinitum  by  descent  as  tenants  In  tall."  And 
this  rule  was  applied  to  a  devise  In  which 
the  contingency  was  expressed  in  the  words: 
"My  will  is,  because  my  son  Henry  is  not  yet 
married,  that  if  he  should  die  without  leav- 
ing any  lawful  Issue,  that  then  his  full  share 
shall  fall  or  go  in  equal  share  to  my  other 
three  children."    9  Watts,  450.  451. 

In  Mlddleswarth  v.  Blackmore  (1873)  74 
Pa.  St.  414,  419,  the  court,  speaking  by  Mr. 
Justice  Mercur,  and  referring  to  Blchelberger 
V.  Bamltz,  above  cited,  and  other  cases,  rec- 
ognlssed  and  affirmed  that  **as  a  general  rule, 
and  standing  alone,  the  language,  'die  with- 
out leaving  any  legitimate  issue/  must  be 
understood  to  mean  Issue  Indefinitely;  that 
the  estate  created  would,  In  such  case,  have 
been  one  in  tali";  and  denied  such  effect  to 
those  words  only  because  of  the  general 
scope  of  the  particular  will,  and  of  the  land 
being  thereby  charged  with  the  payment  of 
certain  sums  to  persons  living,  and  required, 
in  case  of  the  happening  of  the  contingency 
named,  to  be  sold  by  the  testator's  executors, 
and  the  proceeds,  after  paying  those  sums, 
to  be  distributed  among  his  grandchildren. 


Again,  in  Lavnrence  t.  Lawrence  (1884)  106 
Pa.  St  335,  a  devise  of  land  to  the  testator's 
two  nephews,  "and  their  heirs,  as  tenants  in 
common,"  but,  if  one  of  them  ''should  die 
without  leaving  lawful  issue,"  his  share  to 
go  to  the  other,  "his  heirs  and  assigns,  for- 
ever," was  held  to  create  an  estate  tafl  in 
the  nephews;  and  Bir.  Justice  Trunkey*  in 
delivering  judgment,  said  that  it  had  not 
been  doubted,  since  the  decision  in  Eichel- 
berger  t.  Bamits,  above  cited,  that  the  rule 
in  Pennsylvania  is  that  **the  established  in- 
terpretation of  words  of  limitation  on  faUnre 
of  Issue,  whether  the  terms  be  *lf  he  die 
without  issue,'  If  he  die  without  having  is- 
sue,' *if  he  have  no  issne,'  or  If  he  die  before 
he  has  any  Issue,'  in  absence  of  all  words 
making  a  different  intent  apparent,  is  that 
they  Import  a  general  indefinite  failure  of 
issue,  and  not  a  failure  at  the  first  taker^s 
death."     105  Pa.  St  339. 

In  Reinoehl  t.  Shirk  (1888)  119  Pa.  St  108, 
the  testator  devised  real  estate  to  two  chil- 
dren of  his  deceased  son  in  fee,  and,  if  either 
should  "die  without  leaving  lawful  Issue" 
his  share  to  go  to  the  survivor,  and  "if  both 
of  the  said  children  should  die  without  leav- 
ing lawful  issue"  the  real  estate  devised  te 
them  to  go  to  the  testator's  other  children, 
and  directed  that  under  no  circumstances 
should  his  son's  divorced  wife  have  any  part 
of  the  testator's  estate.  The  court  speaking 
by  Mr.  Justice  Sterrett  held  that  the  chil- 
dren of  the  son  took  an  estate  tall,  and  said 
that  since  Blchelberger  v.  Bamltz,  above  cit- 
ed, it  had  undoubtedly  been  the  rule  in  Penn- 
sylvania that  standing  alone,  the  words  "die 
without  leaving  issue,"  or  other  expressions 
of  the  same  import  mean  a  general  indefi- 
nite failure  of  issue,  and  not  a  failure  at  the 
death  of  the  first  taker. 

In  Hackney  v.  Tracy  (1890)  137  Pa.  St  68, 
20  Aa  500,  a  testator,  who  made  his  win  In 
1854  and  died  in  1864,  devised  real  estate  to 
his  daughter  Blizabeth,  ''but   in  case  my 
daughter  Blizabeth  should  die  without  issue, 
then,  In  that  case,  all  her  Interest  that  she^ 
might  or  could  have  in  the  same  to  descend^ 
to  my*daughter  Mary";  and  it  was  held,  in* 
an  opinion  delivered  by  Mr.  Justice  Green, 
reviewing  the  previous  cases,  that  the  devise 
over  was  upon  an  indefinite  failure  of  issue 
of  Blizabeth,  and  that  she  took  an  estate  tall, 
enlarged  by  the  act  of  1855  into  a  fee  simple. 

Like  decisions  were  made  in  1892  in  two 
cases,  In  one  of  which  the  devise  was  to  a 
daughter  in  fee  simple,  "provided,  neverthe- 
less, that  in  case  she  shall  die  without  leav- 
ing lawful  issue,  then  it  is  my  will  that  the 
property  above  devised  to  her  shall  be  equal- 
ly divided  among  the  children  of  my  broth- 
er" (Ray  V.  Alexander,  146  Pa.  St  242,  23 
Atl.  383);  and  in  the  other  the  testator,  after 
devising  to  his  wife  an  estate  for  life,  pro- 
vided that  "in  case  either  of  my  daughters 
shall  die  without  issue,  either  before  or  aftet 
the  decease  of  my  wife,  then  the  amount  of 
their  share  or  shares  In  the  residue  of  the 
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estate  eliaU  reyert  toack  to  the  remainder  of 
my  dilldren,  share  and  share  alike/'  and 
<*the  share  or  shares  that  such  of  my  daugh- 
ters as  may  be  without  issue  before  or  after 
the  death  of  my  wife  may  be  entitled  to" 
should  be  invested  and  the  income  paid  to 
them,  ''and  after  her  death  the  residue  of 
the  estate  is  to  be  divided^  share  and  share 
alike,  among  those  of  my  heirs  that  are  then 
aUve"  (Hoff's  Estate,  147  Pa.  St  636,  23  AtL 
S90). 

.  In  view  of  this  series  of  adjudications  of 
the  jbiighest  court  of  the  state,  extending  over 
more  than  half  a  century,  we  cannot  but 
accede  to  the  opinion  expressed  by  Judge 
Acheson,  with  the  concurrence  of  Judge 
Huflingtoo,  in  the  circuit  court  of  the  United 
States,'  in  the  case  at  bar,  that  *Mt  is  firmly 
established  by  an  unbroken  line  of  authori- 
ties that  a  devise  over  to  named  living  per- 
sons, upon  the  failure  of  the  issue  of  the  first 
taker,  does  not  import  a  definite  failure  of  is- 
sue*'; and  that  'to.  hold  at  this  late  day  that 
such  a  devise  over  impoi-ts  a  definite  failure 
of  issue  would  shake  a  multitude  of  titles." 
69  Fed.  504,  505.. 

It  has  also  long  been  regarded  as  establish- 
ed law  in  Pennsylvania  that  such  .words  as 
"to  ease  of  his  death  unmarried  or  without 
issue,"  in  this  connection,  are  equivalent  to 
I,  simply  "dying  without  issue,"  unless  there 
S  is  somethi^  else  In  the  case  to  warrant  aud 
*  require  a  diffensnt  construction  of  the* will. 
Vaughan  y.  Dickes  <1853)  20  Pa.  St  509,  513; 
Matlack  y.  Roberts  (1867)  54  Pa.  St  148, 150; 
MeOullough  V.  Fenton  (1870)  65  Pa.  St  41S, 
426.  .  .       r 

The  result  of  the  foregoing  considerations 
is  that  by  a  settled  rule  of  property  in  Penn- 
sylvania, the  devise  to  Amanda  Stephens, 
with  a  devise  over  "in  the  event  of  Amanda 
dying  unmarried,  or,  if  married,  without  off- 
spring by  her  husband,"  gave  her  an  estate 
tall,  unless  this  conclusion  is  controlled  by 
other  words  in  the  will,  or  by  the  facts  stat- 
ed in  the  certificate  of  the  circuit  court  of 
appeals. 

Indeed,  the  reasoning  of  Chief  Justice 
Sterrett  upon  the  construction  of  the  clause, 
"in  the  event  of  Amanda  dying  unmarried, 
or,  if  married,  dying  without  offspring  by  her 
husband,"  would  seem  to  point  to  the  same 
conclusion.  That  reasoning,  in  his  own 
words,  above  quoted,  is  that  "the  word  'off- 
spring,' here  used,  is  but  a  synonym  for  'is- 
sue*"; that  "issue'  cannot  be  lawful  with- 
out marriage";  that  "the  devise  is,  then,  in 
the  event  of  her  dyiug  without  issue,  over 
to"  the  heirs  of  John  Barber;  and  that  "dy- 
ing without  issue  was  thus  made  the  contin- 
gency upon  which"  those  heirs  could  take. 
165  Pa.  St  649.  31  Atl.  67.  Assuming  the 
correctness  of  that  inference,  namely,  that 
the  contingency  described  was  simply  "dy- 
ing without  Issue,"  these  words  would  im- 
port an  indefinite  failure  of  Issue,  according 
to  the  long  line  of  authorities  above  cited, 
beginning  with  the  Judgment  delivered  by 


Mr.  Justice  Sergeant  In  BIchelberser  t«  Bar- 

nitz,  and  including  the  Judgment  delivered 
by  Mr.  Justice  Sterrett  in  Relnoehl  t.  Shirk, 
and  would  be  inconsistent  with  the  conclu- 
sion of  the  court  that  the  devise  over  to  the 
heirs  of  John  Barber  must  take  effect,  If  at 
all,  upon  the  death  of  the  testator. 

The  supreme  court  of  Pennsylvania  consid- 
ered that  conclusion  to  be  strengthened  by 
two  special  considerations:  First  ^'That,  in 
the  absence  of  a  fixed  period,  the  power  of 
sale  was  intended  to  be  exercised  at  a  near 
rather  than  a  remote  period  after  the  testa- 
tor's death,"  because,  as  said  Ui  Wilkinson 
V.  Buist,  124  Pa.  St  253,  261.  16  Atl.  856,  "a 
power  of  sale  without  limit  would  doubtless 
be  bad,  under  the  rule  against  perpetuities." 
Second.  "That  testator  had  in  view  livingc 
♦persons  as  substituted  beneflciarie6,--the  gift* 
over  is  to  the  'heirs,'  and  therefore  the  chil- 
dren, of  John  Barber,  who  was  llving,-'-aDd 
the  natural  inferenoe  is  he  intended  tU\»m  to 
take  as  such."  165  Pa.  St  650,  651,  31  AtL 
68. 

But  there  does  not  appear  to  this  court  to 
be  anything  in  the  will  indicating  that  the 
time,  either  of  executing  the  power  of  sale 
of  this  land,  or  of  ascertainUig  the  persons 
who  are  to  take  the  proceeds  of  its  sale, 
must  be  upon  or  soon  after  the  death  of  the 
testator. 

The  words,  "in  the  event  of  Amanda  dying 
onmarriedv  or,  if  married,  dying  without  off- 
spring by  her  husband,"  which,  as  has  been 
seen,  import  of  themselves  an  indefinite  fail- 
ure of  issue,  and  therefore  an  estate  tail  In 
Amanda,  are  followed  by  the  words,  "then 
these  lots  are  to  be  sold,  and  the  proceeds  to 
be  divided  equally  among  the  heirs  of  John 
Barber." 

There  is  no  direction  that  the  sale  of  these 
lots  shall  be  made  by  the  executors.  The 
sale  is  to  be  made  upon  the  expiration  of 
the  estate  tall;  and  a  power  to  sell  upon  the 
expiration  of  an  estate  tail,  and  to  divide  the 
proceeds  among  persons  then  ascertainable, 
is  not  within  the  rule  against  perpetuities. 
Cresson  v.  Ferree,  70  Pa.  St  446,  449;  Heas- 
man  v.  Pearse,  L.  R.  7  Ch.  275;  Gray,  Perp. 
§§  447,  490. 

The  persons  who  are  to  take  under  the  lim- 
itation over  are  described  as  "the  heirs  of 
John  Barber."  Although,  strictly  speaking, 
no  one  is  the  "heir"  of  a  living  person,  yet  a 
devise  to  the  "heirs"  of  a  person  named  (who 
is  a  living  person,  and  Is  so  recognised  in 
the  will)  describes  with  sufficient  certainty 
the  persons  intended,  and  shows  that  the 
word  is  not  used  in  the  strict  sense,  but  aa 
meaning  the  heirs  apparent  of  that  person, 
or  the  persons  who  would  be  his  heirs  were 
he  dead  when  the  devise  takes  effect  Dar- 
bison  V.  Beaumont,  1  P.  Wms.  229,  Fortes. 
18;  Goodright  v.  White.  2  W.  BL  1010;  Heard 
V.  Horton,  1  Denlo,  165.  That  this  testator 
used  the  word  in  this  meaning  is  confirmed 
by  the  clause  in  which  he  directs  the  residue 

of  his  estate  to  be  sold  and  divided  hito  i|l|&> 
igitizedoy  ;Tv^ 
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^teen  Bhares»  of  which  he  gives  two  shares 
g'to  John  Barber,"  and  two  other  shares  "to 
•the  heirs  of  John  ^Barber."  But  the  word 
"heirs"  is  not  limited  in  its  own  meaning,  or 
by  anything  m  this  will,  to  children,  and  ap- 
plies either  to  John  Barber's  children,  or  to 
his  more  remote  descendants,  whichever 
may  be  his  heirs  if  he  be  dead,  or  his  heirs 
apparent  if  he  be  living,  when  the  devise 
in  question  takes  effect 

The  facts  added,  by  way  of  amendment,  to 
the  second  paragraph  of  the  certificate  of 
the  circuit  court  of  appeals,  are  wholly  im- 
material  Evidence  of  extrinsic  circumstan- 
ces, such  as  the  testator's  relation  to  persons, 
or  the  amount  and  condition  of  his  estate, 
may  be  admitted  to  explain  ambiguities  of 
description  in  the  will,  but  never  to  control 
the  construction  or  extent  of  devises  therein 
contained.  As  said  by  this  court,  spealiing 
by  Mr.  Justice  Grler;  "A  court  may  look  be- 
yond the  face  of  the  will  where  there  is  an 
ambiguity  as  to  the  person  or  property  to 
which  it  is  applicable,  but  no  case  can  be 
found  where  such  testimony  has  been  intro- 
duced to  enlarge  or  diminish  the  estate  de- 
vised." King  V.  Ackerman,  2  Black,  408, 
4ia  See,  also,  Allen  v.  Allen,  18  How.  385. 
To  allow  the  legal  construction  of  the  terms 
of  a  will,  executed  and  attested  as  required 
by  law,  to  be  affected  by  testimony  to  the 
testator's  state  of  health  at  the  time  of  pub- 
lishing his  will,  or  to  his  length  of  life  after- 
wards, would  be  open  in  the  highest  degree 
to  the  confusion  and  uncertainty  resulting 
from  permitting  the  meaning  of  written  in- 
struments to  be  altered  by  parol  evidence. 

For  the  reasons  above  stated,  this  court  is 
of  opinion  that  the  answer  to  the  second 
question  certified  by  the  circuit  court  of  ap- 
peals most  be  that  Amanda  Stephens  took  an 
estate  tail  under  the  devise  to  her. 
Ordered  accordingly. 


(lec  u.  s.  1) 

THE  THREE  FRIENDS. 

DOTTED  STATES  v.  THE  THREE 

FRIENDS  et  al. 

(March  1,  1897.) 

No.  701. 

Appbai«ablb  Final  Dbckebs  —  Cbktioraki  bt 
SuPREUB  Court  to  Circuit  Couuts  of  Appeal 
—Violation  of  Neutrality  Laws— Forfbitcrb 
OF  Vessel — ^Releasb  os  Bont>. 

1.  Where  a  decree  in  admiralty  sustains  ex- 
ceptions to  the  libelf  and  gires  permission  to 
amend  within  10  days  otherwi^se  the  libel  to 
stand  dismissed,  the  prosecution  of  an  npponl 
within  that  time  is  an  election  to  waive  tlit* 
ripht  to  amend,  so  that  the  decree  talces  effect 
immediately,  and  becomes  a  final,  appealable 
decree. 

2.  In  a  en  use  whicn  Is  mndo  "fiiinl"  by  soc- 
tion  6  of  the  judiciary  qct  of  M«rch  3,*  1801, 
the  supreme  court  may  issue  certiorari  to  the 
circuit  court  of  appeals  to  briiiK  up  a  cause 
pending  therein,  before  that  court  has  acted 
upon  it;  and  the  writ  will  be  issued  in  a  case 
of  great  public  concern,  involvinK  the  interpre- 
tation of  our  neutrality  laws,  pending  an  in- 
surrection against  a  foreign  government. 


8.  Under  Rer.  St  |  5283,  forbidding  the  fit- 
ting out  and  arming  of  a  Teasel  with  Intent  that 
•he  be  employed  agalntt  a  goTemment  with 
which  the  United  States  are  at  peace,  no  prior 
personal  conviction  of  an  offender  is  necessary 
to  warrant  a  decree  of  forfeiture  in  rem  against 
the  vessel.     78  Fed.  175.  affirmed. 

4.  This  section,  by  forbidding  the  fitting  out 
and  arming  of  a  vessel  with  intent  tliat  she 
shall  be  employed  In  the  service  of  any  foreign 
prince  or  state  **or  of  any  colony,  district,  or 
people,"  includes  any  insurgent  or  Insurrection- 
ary body  of  people  acting  together  and  conduct- 
ing hostilities,  though  their  belligerency  has 
not  been  recognized.     78  Fed.  175,  reversed. 

5.  A  vessel  libeled  for  forfeiture  for  violation 
of  the  neutrality  laws,  in  that  she  was  fitted 
out  and  armed  to  be  employed  in  the  service  of 
a  body  of  Cuban  insurgents  to  commit  hostili- 
ties against  the  subjects  of  the  king  of  Spain, 
should  not  in  the  exercise  of  a  sound  discre- 
tion, be  released  on  bond,  pending  the  continu- 
ance of  the  insurrection,  prior  to  the  determi- 
nation of  the  cause. 

Mr.  Justice  Harlan  disaentinf. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appcala  for  the  Fifth  Oir- 
cuit  d 

*  The  steamer  Three  Friends  was  seized  No-* 
Tember  7,  1896,  by  the  collector  of  customs 
for  the  district  of  St  Johns,  Fla.,  as  forfeit- 
ed to  the  United  States,  under  section  5283 
of  the  Revised  Statutes,  and  thereupon,  No- 
vember 12th,  was  libelel  on  behalf  of  the 
United  States  In  the  district  court  for  the 
Southern  district  of  Plorlla, 

The  first  two  paragraphs  of  the  libel  al- 
leged the  seizure  and  detention  of  the  vessel, 
and  the  libel  then  continued: 

"Third.  That  the  said  steamboat  or  steam 
vessel,  the  Three  Friends,  was  on,  to  wit 
on  the  23d  day  of  May,  A.  D.  1896,  fur- 
nished, fitted  out  and  armed,  with  intent 
that  she  should  be  employed  in  the  service 
of  a  certain  people,  to  wit  certain  people 
then  engaged  in  armed  resistance  to  the  gov- 
ernment of  the  king  of  Spain,  in  the  Island 
of  Cuba,  to  cruise,*  and  commit  hostilities? 
against  the  subjects,  citizens,  and  property 
of  the  king  of  Spain,  in  the  Island  of  Cuba, 
with  whom  the  United  States  are  and  were 
at  that  date  at  peace. 

"Fourth.  That  the  said  steamboat  or  steam 
vessel,  Three  Friends,  on,  to  wit,  on  the  23d 
day  of  May,  A.  D.  1896,  whereof  one  Napo- 
leon B.  Broward  was  then  and  there  master, 
and  within  the  said  Southern  district  of 
Florida,  was  then  and  there  fitted  out  fur- 
nished, and  armed,  with  Intent  that  said  ves- 
sel, the  said  Three  Friends,  should  be  em- 
ployed in  the  service  of  a  certain  people,  to 
wit,  the  Insurgents  In  the  Island  of  Cuba, 
otherwise  called  the  'Cuban  revolutionists,' 
to  cruise  and  commit  hostilities  against  the 
subjects,  property,  and  people  of  the  king  of 
Spain,  in  the  said  Island  of  Cuba,  with 
whom  the  United  States  are  and  were  then 
at  peace. 

••Fifth.  That  the  said  steamboat  or  steam 
vessel.  Three  Friends,  on,  to  wit,  on  the  23d 
day  of  May.  A.  D.  180G,  and  whereof  one  N. 
B.  Broward  was  then  and  there  master, 
within  the  navigable  waters  of  the  United 
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States,  and  within  the  Southern  district  of 
Florida  and  the  Jurisdiction  of  this  court, 
was  tlien  and  there,  by  certain  persons  to  the 
attorneys  of  the  said  United  States  unknown, 
furnished,  fitted  out,  and  armed,  boing  load- 
ed with  supplies  and  arms  and  munitious  of 
war,  and  it,  the  said  steam  vessel,  Three 
Friends,  being  then  and  there  furnished, 
fitted  out,  and  armed  with  one  certain  gun 
or  guns,  the  exact  number  to  the  said  attor- 
neys of  the  United  States  unknown,  and 
with  munitions  of  war  thereof,  with  the  in- 
tent then  and  there  to  be  employed  in  the 
service  of  a  certain  people,  to  wit,  certain 
people  then  engaged  in  armed  resistance  to 
the  government  of  the  king  of  Spain  in  the 
Island  of  Cuba,  and  with  the  intent  to  cruise 
and  commit  hostilities  against  the  subjects, 
citizens,  and  property  of  the  king  of  Spain 
in  the  said  Island  of  Cuba,  and  who,  on  the 
said  date  and  day  last  aforesaid,  and  being 
so  furnished,  fitted  out,  and  armed  as  afore- 
said, then  and  there  aforesaid,  from  the  nav- 
igable waters  of  the  United  States,  to  wit, 
from  the  St  Johns  river,  within  the  South- 
em  district  of  Florida,  and  within  the  Juris- 
diction of  this  court  aforesaid,  proceeded 
upon  a  voyage  to  the  Island  of  Cuba  afore- 
»  laid,  with  the^intent  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided.  And  that,  by  force  and  virtue 
of  the  acts  of  congress  in  such  case  made 
and  provided,  the  said  steamboat  or  steam 
vessel,  her  tackle,  engines,  machinery,  ap- 
parel, and  furniture,  became  and  are  for- 
feited to  the  use  of  the  said  United  States. 

"Sixth.  And  the  said  attorneys  say  that 
by  reason  of  all  and  singular  the  premises 
aforesaid,  and  that  by  force  of  the  statute  in 
such  case  made  and  provided,  the  aforesaid 
and  described  steamboat  or  steam  vessel. 
Three  Friends,  her  tackle,  machinery,  ap- 
parel, and  furniture,  became  and  are  for- 
feited to  the  use  of  the  said  United  States.*' 

And  concluded  with  a  prayer  for  process 
and  monition  and  the  condemnation  of  the 
vessel  as  forfeited.  Attachment  and  moni- 
tion having  Issued  as  prayed.  Napoleon  B. 
Broward  and  Montcalm  Broward,  master 
and  owners,  intervened  as  claimants,  ap- 
plied for  an  appraisement  of  the  vessel  and 
her  release  on  stipulation,  and  filed  the  fol- 
lowing exceptions  to  the  libel: 

"(1)  Section  5283,  for  an  alleged  violation 
of  which  the  said  vessel  is  sought  to  be  for- 
feited, makes  such  forfeiture  dependent  up- 
on the  conviction  of  a  person  for  doing  the 
act  or  acts  denounced  In  the  first  sentence  of 
said  section,  and  os  a  consequence  of  con- 
viction of  such  person;  whereas  the  allega- 
tions in  said  libel  do  not  show  what  persons 
had  been  guilty  of  the  acts  therein  de- 
nounced as  unlawful. 

"(2)  The  said  libel  does  not  show  th**  Three 
(friends  was  fitted  out  and  armed,  attempted 
to  be  fitted  out  and  armed,  or  procured  to  be 
fitted  out  and  armed.  In  violation  of  said 
section. 


"(8)  The  said  libel  does  not  show  the  said 
vessel  waa  so  fitted  out  and  armed,  or  so  at- 
tempted to  be  fitted  out  and  armed,  or  so 
proculred  to  be  fitted  out  and  armed  or  fur- 
nished, with  the  intent  that  said  vessel 
should  be  employed  in  the  service  of  a  for- 
eign prince  or  state  or  of  a  colony,  district, 
or  people  with  whom  the  United  States  are 
at  peace. 

**{i)  The  said  libel  does  not  show  by  whom 
said  vessel  was  so  fitted  out. 

"(5)  SaJd  libel  does  not  show  in  the  service 
of  what  forelgn^prince  or  state  or  colony  or«» 
district  or  body  politic  the  said  vessel  was 
so  fitted  out. 

"(6)  The  said  libel  does  not  show  that  said 
vessel  was  so  armed  or  fitted  out  or  fur- 
nished with  the  intent  that  such  vessel 
should  be  employed  in  the  service  of  any 
body  politic  recognized  by  or  known  to  the 
United  States  as  a  body  politic." 

The  vessel  was  appraised  at  $4,000,  and  a 
bond  on  stipulation  given  for  $10,000,  upon 
which  she  was  directed  to  be  released.  The 
cause  came  on  to  be  heard  upon  the  excep- 
tions to  the  libel,  and  on  January  18th  the 
following  decree  was  entered  (78  Fed.  175): 

"This  cause  coming  on  to  be  heard  upon 
exceptions  to  the  libel,  and  having  been 
fully  heard  and  considered,  it  is  ordered  that 
said  second,  third,  fifth,  and  sixth  excep- 
tions be  sustained,  and  that  the  libelant  have 
permission  to  amend  said  libel;  and,  in 
event  said  libel  is  not  so  amended  within 
ten  days,  the  same  stand  dismissed,  and  the 
bond  herein  filed  be  canceled." 

From  this  decree  the  United  States,  on 
January  23d,  prayed  an  appeal  to  the  United 
States  circuit  court  of  appeals  for  the  Fifth 
circuit,  which  was  allowed  and  duly  prose- 
cuted. 

The  following  errors  were  assigned: 

"First  For  that  the  court,  over  the  objee> 
tion  of  the  libelants,  allowed  the  said  steam 
vessel.  Three  Friends,  to  be  released  from 
custody  upon  the  giving  of  bond. 

"Second.  For  that  the  court  erred  in  sue- 
taining  the  2d,  3d,  5th,  and  6th  exceptions  of 
the  claimants  to  the  libel  of  information  of 
the  libelants. 

**Third.  For  that  the  court  erred  in  entov 
ing  a  decree  dismissing  the  libel  of  informa- 
tion herein." 

On  February  1st  application  was  made  to 
this  court  for  a  writ  of  certiorari  to  bring  up 
the  cause  from  said  circuit  court  of  appeals, 
and,  having  been  granted  and  sent  down,  the 
record  was  returned  accordingly. 

Atty.  Gen.  Harmon  and  Asst  Atty.  Gen. 
Whitney,  for  the  United  States.  W.  Hallett 
Phillips  and  A.  W.  Cockrell,  for  respond- 
ents* 

•Mr.  Chief  Justice  FULLER,  after  stating? 
the  facts  in  the  foregoing  language,  deliv- 
ered the  opinion  of  the  court. 
It  is  objected  that  the  decree  waa  not  final. 
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iNrt,  Inasmuch  bm  the  l!bel  was  ordered  to 
stand  dismissed  If  not  amended  within  10 
days,  the  prosecution  of  the  appeal,  within 
that  time,  was  an  election  to  waive  the  right 
to  amend,  and  the  decree  of  dismissal  took 
effect  immediately. 

In  admiralty  cases,  among  others  enumer- 
ated, the  decree  of  the  circuit  court  of  ap- 
peals is  made  final  in  that  court  by  the  terms 
of  section  6  of  the  Judiciary  act  of  March  3, 
1891;  but  this  court  may  require  any  such 
case,  by  certiorari  or  otherwise,  to  be  certi- 
fied "for  its  review  and  determination  with 
the  same  power  and  authority  in  the  case 
as  if  it  bad  been  carried  by  appeal  or  writ  of 
error  to  the  supreme  court,"— that  is,  as  if  It 
had  been  brought  directly  from  the  district 
or  the  circuit  court     26  Stat  826,  c.  517,  9  6w 

Accordingly,  the  writ  of  certiorari  may  be 
issued  in  such  cases  to  the  circuit  court  of 
appeals,  pending  action  by  that  court;  and, 
although  this  is  a  power  not  ordinarily  to  be 
exercised  (American  Const.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.,  148  U.  S.  372,  385, 13 
Sup.  Ct.  758),  we  were  of  opinion  that  the 
circumstances  justified  the  allowance  of  the 
writ  In  this  instance,  and  the  case  is  prop- 
erly before  us. 

We  agree  with  the  district  judge  that  the 
contention  that  forfeiture  under  section  5283 
depends  upon  the  conviction  of  a  person  or 
persons  for  doing  the  acts  denounced  is  un- 
tenable. The  suit  is  a  civil  suit  in  rem  for 
the  condemnation  of  the  vessel  only,  and  is 
not  a  criminal  prosecution.  The  two  pro- 
gceedings  are  wholly  independent,  and  pur- 
•  sued  in  different  ^courts,  and  the  result  in 
each  might  be  different  Indeed,  forfeiture 
might  be  decreed  if  the  proof  showed  the  pro- 
hibited acts  were  committed,  though  lacking 
as  to  the  identity  of  the  particular  person 
by  whom  they  were  committed.  The  Pal- 
myra, 12  Wheat  1;  The  Ambrose  Light,  25 
Fed.  408;  The  Meteor,  17  Fed.  Cas.  178. 

The  Palmyra  was  a  case  of  a  libel  of  infot^ 
mation  against  the  vessel  to  forfeit  her  for  a 
piratical  aggression,  under  certain  acts  of 
congress  which  made  no  provision  for  the 
personal  punishment  of  the  offenders;  but 
it  was  held  that,  even  if  such  provision  had 
been  made,  conviction  would  not  have  been 
necessary  to  the  enforcement  of  forfeiture. 
And  Mr.  Justice  Story,  delivering  the  opin- 
ion, said:  "It  is  well  known  that  at  the  com- 
mon law,  in  many  cases  of  felonies,  the 
party  forfeited  his  goods  and  chattels  to  the 
crown.  The  forfeiture  did  not,  strictly  speak- 
ing, attach  in  rem,  but  it  was  a  part,  or  at 
least  a  consequence,  of  the  judgment  of  con- 
viction. It  is  plain  from  this  statement  that 
no  right  to  the  goods  and  chattels  of  the 
felon  could  be  acquired  by  the  crown  by  the 
mere  commission  oi  the  offense,  but  the  right 
attached  only  by  the  conviction  of  the  of- 
fender. The  necessary  result  was  that,  in 
every  case  where  the  crown  sought  to  re- 
eover  such  goods  and  chattels,  it  was  Indls- 
17  S.C.-32 


pensable  to  establish  Its  right  by  prodadng 
the  record  of  the  judgment  of  conviction. 
In  the  contemplation  of  the  common  law,  the 
offender's  right  was  not  devested  until  the 
conviction.  But  this  doctrine  never  was  ap- 
plied to  seizures  and  forfeitures,  created  by 
statute,  in  rem,  cognizable  on  the  revenue 
side  of  the  exchequer.  The -thing  is  here 
primarily  considered  as  the  offender,  or  rath- 
er the  offense  is  attached  primarily  to  the 
thing;  and  this  whether  the  offense  be  ma- 
lum prohibitum  or  malum  In  se.  The  same 
principle  applies  to  proceedings  in  rem  on 
seizures  in  the  admiralty.  Many  cases  ex- 
ist where  the  forfeiture  for  acts  done  at- 
taches solely  in  rem,  and  there  Is  no  accom- 
panying penalty  in  personam.  Many  cases 
exist  where  there  is  both  a  forfeiture  in  rem 
and  a  personal  penalty.  But  in  neither  class 
of  cases  has  it  ever  been  decided  that  the 
prosecutions  were  dependent  upon  each  oth-g 
er.  But  the  practice  has  been,*and  so  this* 
court  understands  the  law  to  be,  that  the 
proceeding  in  rem  stands  Independent  of, 
and  wholly  unaffected  by,  any  criminal  pro- 
ceeding in  personam."  And  see  The  Malek 
Adhel,  2  How.  210;  U.  S.  v.  The  Little 
Charles,  1  Brock.  347,  Fed.  Cas.  No.  15,612. 

The  libel  alleged  that  the  vessel  was  "fur- 
nished, fitted  out,  and  armed  with  intent  that 
she  should  be  employed  in  the  service  of  a 
certain  people,  to  wit  certain  people  then  en- 
gaged in  armed  resistance  to  the  government 
of  the  king  of  Spain,  in  the  Island  of  Cuba, 
to  cruise  and  commit  hostilities  against  the 
subjects,  citizens,  and  property  of  the  king 
of  Spain  in  the  Island  of  Cuba,  with  whom 
the  United  States  are  and  were  at  that  date^ 
at  peace." 

The  learned  district  judge  held  that  this 
was  insufficient  under  section  5283,  becanse- 
it  was  not  alleged  "that  said  vessel  had  been 
fitted  out  with  intent  that  she  be  employed 
in  the  service  of  a  foreign  prince  or  state,  or- 
of  any  colony,  district,  or  people  recognized 
as  such  by  the  political  power  of  the  United 
States." 

In  Wiborg  v.  U.  S.,  163  U.  S.  632,  16  Sup. 
Ct  1127,  1197,  which  was  an  indictment  un- 
der section  5286,  we  referred  to  the  11  sec- 
tions, from  5281  to  5291,  inclusive,  which 
constitute  title  67  of  the  Revised  Statutes, 
and  said:  "The  statute  was  undoubtedly  de- 
signed in  general  to  secure  neutrality  in. 
wars  between  two  other  nations,  or  between, 
contending  parties  recognized  as  belligerents, 
but  its  operation  is  not  necessarily  depend- 
ent on  the  existence  of  such  state  of  bel- 
ligerency;" and  the  consideration  of  the  pres- 
ent case,  arising  under  section  5283,  confirms 
us  in  the  view  thus  expressed. 

It  is  true  that,  in  giving  a  r6sum6  of  the- 
sections,  we  referred  to  section  5283  as  deal- 
ing "with  fitting  out  and  arming  vesselB  in 
this  country  in  favor  of  one  foreign  power 
as  against  another  foreign  power  with  which 
we  are  at  peace";  but  that  wm  mattoc^/^ 
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general  deecrlptton,  and  the  entire  scope  of 
the  section  was  not  reqalred  to  be  Indicated. 
The  title  is  headed  "Neutrality,"  and  nsu- 
ally  called,  by  way  of  convenience,  the  "Neu- 
trality Act,"  as  the  term  "Foreign  Enlist- 
ment Act"  is  applied  to  the  analogous  British 
statute,  but  this  does  not  operate  as  a  re- 
g  strlction. 

•  *  Neutrality,  strictly  speaking,  consists  in 
abstinence  from  any  participation  in  a  pub- 
lic, private,  or  civil  war,  and  in  impartiality 
of  conduct  towards  both  parties;  but  the 
maintenance  unbroken  of  peaceful  relations 
between  two  powers  when  the  domestic 
peace  of  one  of  them  is  disturbed  is  not  neu- 
trality in  the  sense  in  which  the  word  is 
used  when  the  disturbance  has  acquired  such 
head  as  to  have  demanded  the  recognition  of 
)>elligerency.  And,  as  mere  matter  of  mu- 
nicipal administration,  no  nation  can  permit 
unauthorized  acts  of  war  within  its  territory 
in  infraction  of  its  sovereignty,  while  good 
faith  towards  friendly  nations  requires  their 
prevention. 

Hence,  as  Mr.  Attorney  General  Hoar 
pointed  out  (13  Op.  Attys.  Gen.  U.  S.  178), 
though  the  principal  object  of  the  act  was 
"to  secure  the  performance  of  the  duty  of 
the  United  States,  under  the  law  of  nations, 
as  a  neutral  nation  in  respect  of  foreign  pow- 
ers," the  act  is,  nevertheless,  an  act  **to  pun- 
ish certain  offenses  against  the  United  States 
by  fines,  imprisonment,  and  forfeitures,  and 
the  act  itself  defines  the  precise  nature  of 
those  offenses." 

These  sections  were  brought  forward  from 
the  act  of  April  20,  1818  (3  SUt  447,  c.  88), 
entlUed  "An  act  in  addition  to  the  'Act  for 
the  punishment  of  certain  crimes  against  the 
United  States,'  and  to  repeal  the  acts  therein 
mentioned,"  which  was  derived  from  the  act 
of  June  5,  1794  (1  SUt  381,  c.  60),  entitled 
*'An  act  in  addition  to  the  *Act  for  the  pun- 
ishment of  certain  crimes  against  the  United 
States,' "  ana  the  act  of  March  3,  1817  (3 
Stat.  370,  c.  58),  entitled  "An  act  more  ef- 
fectually to  preserve  the  neutral  relations  of 
the  United  States." 

The  piracy  act  of  March  3,  1819  (8  Stat. 
510,  c.  77;  Jttev.  St.  89  4293-4296,  5388).  sup- 
plemented  the  acts  of  1817  and  1818. 

The  act  of  1794,  which  has  been  generally 
recognized  as  the  first  instance  of  municipal 
legislation  in  support  of  the  obligations  of 
neutrality,  and  a  remarkable  advance  In  the 
development  of  international  law,  was  rec- 
ommended to  congress  by  President  Wash- 
ington in  his  annual  address  on  December 
S  3,  1793,  was  drawn  by  Hamilton,  and  passed 

•  the  senate  by  the^castlng  vote  of  Vice  Presi- 
dent Adams.  Ann.  3d  Cong.  11,  G7.  Its  enact- 
ment grew  out  of  the  proceedings  of  the  then 
French  minister,  which  called  forth  President 
Washington's  proclamation  of  neutrality  in  the 
spring  of  1793.  And  though  the  law  of  nations 
had  been  declared  by  Chief  Justice  Jay,  in  his 
charge  to  the  grand  Jury  at  Richmond,  May  22» 


1793  (Whart  St  Tr.  49,  SO,  Fed.  Osa.  Na 
6,300),  and  by  Mr.  Justice  Wilson,  Mr.  Justlci 
Iredell,  and  Judge  Peters,  on  the  trial  of  Hen- 
field  in  July  of  that  year  (Id.  66,  84),  to  be 
capable  of  being  enforced  in  the  courts  of  the 
United  States  criminally,  as  well  as  civilly, 
without  further  legislation,  yet  it  was  deem- 
ed advisable  to  pass  the  act  in  view  of  con- 
troversy over  that  position,  and,  moreover, 
in  order  to  provide  a  comprehensive  code  In 
prevention  of  acts  by  individuals  within  our 
Jurisdiction  inconsistent  with  our  own  au- 
thority, as  well  as  hostile  to  friendly  powers. 

Section  5283  of  the  Revised  Statutes  is  as 
follows: 

"Every  person  who,  within  the  limits  of 
the  United  States,  fits  out  and  arms,  or  at- 
tempts to  fit  out  and  arm,  or  procures  to  be 
fitted  out  and  armed,  or  knowingly  is  con- 
cerned in  the  furnishing,  fitting  out,  or  arm- 
ing, of  any  vessel  with  intent  that  such  ves- 
sel shall  be  employed  in  the  service  of  anj 
foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people,  to  cruise  or  commit  hostili- 
ties against  the  subjects,  citizens,  or  prop- 
erty of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  with  whom  the 
United  States  are  at  peace,  or  who  issues  or 
delivers  a  commission  within  the  territory 
or  Jurisdiction  of  the  United  States,  for  any 
vessel,  to  the  intent  that  she  may  be  so  em- 
ployed, shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  more 
than  ten  thousand  dollars,  and  imprisoned 
not  more  than  three  years.  And  every  such 
vessel,  her  tackle,  apparel,  and  furniture,  to- 
gether with  all  materials,  arms,  ammunition, 
and  stores,  which  may  have  been  procured 
for  the  building  and  equipment  thereof,  shall 
be  forfeited;  one-half  to  the  use  of  the  in- 
former, and  the  other  half  to  the  use  of  the 
United  States." 

By  referring  to  section  8  of  the  act  of  June 
5,  1794,  section  1  of  the  act  of  1817,  and  sec-J 
tlon  3  of  the  act  of  •iSlS,  which  are  given  \n* 
the  margin,!  it  will  be  seen  that  the  words 

1  Act  June  5,  1794:  "Sec  8.  Tliat  if  any  per- 
son shall  within  any  of  the  ports,  harbors,  bays, 
rivers  or  other  waters  of  the  United  States,  fit 
out  and  arm  or  attempt  to  fit  ont  and  arm  or 
procnre  to  be  fitted  ont  and  armed,  or  shall 
ienowingly  be  concerned  in  tlie  furnishing,  fitting 
out  or  arming  of  any  ship  or  vessel  with  intent 
that  such  ship  or  Tessel  shall  be  employed  in  the 
service  of  any  foreign  prince  or  state  to  cruise 
or  commit  hostilities  upon  the  subjects,  dtisens 
or  property  of  another  foreign  prince  or  state 
with  whom  the  United  States  are  at  peace,  or 
shnll  issue  or  deliver  a  commission  within  the 
territory  or  jurisdiction  of  the  United  States  for 
any  ship  or  vessel  to  the  intent  that  she  may  be 
employed  as  aforesaid,  every  such  person  so  of- 
fending shall  upon  conviction  be  adjudged  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  and 
imprisoned  at  the  discretion  of  the  court  in  which 
the  conviction  shall  he  had,  so  as  the  fine  to  be 
imposed  shall  in  no  case  be  more  than  five  thou- 
sand dollars  and  the  term  of  imprisonment  shall 
not  exceed  three  years,  and  every  such  ship  or 
vessel  with  her  tackle,  apparel  and  furniture 
together  with  all  materials,  arms,  anminnition 
and  stores  which  may  have  beeof  proqweeA^pfL^ 
Digitized  by  VjOVJ^Ic 


THS  THBEE  FBIEND3. 


49» 


*'or  of  any  colonf,  district,  or  people**  were 
inserted  In  the  or^nal  law  by  the  act  of  1817, 
carried  forward  by  the  act  of  1S18,  and  so 
Into  section  5283. 

The  immediate  occasion  of  the  passage  of 
the  act  of  March  3,  1817,  appears  to  hare  been 
a  commanlcatlon,  under  date  of  December  20, 
1816,  from  the  Portuguese  minister  to  Mr. 
Monroe,  then  secretary  of  state.  Informing 
him  of  the  fitting  out  of  privateers  at  Balti- 
more to  act  against  Portugal,  in  case  It  should 
turn  out  that  that  goyemment  was  at  war 
with  the  **s^f-styled  government  of  Buenos 
Ayres,"  and  soliciting  *the  proposition  to  con- 
gresfi  of  such  provisions  of  law  as  will  pre- 
vent such  attempts  for  the  future."  On  De- 
cember 26,  1816,  President  Madison  sent  a 
special  messiige  to  congress,  In  which  he  re- 
grferred  to  the  inefficacy  of  existing  laws  *to 

*  prevent  vlolatlona  of  the  obligations  of  the 
United  States  as  a  nation  at  peace  towards 
belligerent  parties  and  other  unlawful  acts 
on  the  high  seas  by  armed  vessels  equipped 
within  the  waters  of  the  United  States,"  and, 
"with  a  view  to  maintain  more  effectually  the 
respect  due  to  the  laws,  to  the  character,  and 
to  the  neirtral  and  pacific  relations  of  the 
United  States,"  recommended  further  legis- 
lative provisions.  This  message  was  trans- 
mitted to  the  minister  December  27th,  and 
he  was  promptly  officially  informed  of  the 
l)assage  of  the  act  In'  the  succeeding  month 
of  March.  Geneva  Arbitration  Case,  United 
States,  138.  In  Mr.  Dana's  elaborate  note  to 
section  430  of  his  edition  of  Wheatoh's  Inter- 
national Law,  it  is  said  that  the  words  "colo- 
ny, district,  or  people^*  were  inserted  on  the 
suggestion  of  the  Spanish  minister  that  the 
South  American  provinces  In  revolt,  and  not 

g  recognized  as  Independent,  might  not  be  in- 

•  eluded  In  the  word  "state."  Under  the  cir- 
cumstances, this  act  was  entitled  as  **to  pre- 
serve the  neutral    relations    of    the  United 

the  building  and  equipment  thereof  shall  be  for- 
feited, one-naif  to  the  nse  of  any  person  who 
BhaU  give  information  of  the  offense,  and  the 
other  half  to  the  use  of  the  United  States." 

Act  March  3,  1817:  "Section  1.  That  if  any 
person  shall,  within  the  limits  of  the  United 
States,  fit  out  and  arm,  or  attempt  to  fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or 
shall  knowingly  be  concerned  in  the  furnishing, 
fitting  out  or  arming,  of  any  such  ship  or  vessel, 
wi^  intent  that  such  ship  or  vessel  shall  be  em- 
ployed in  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district  or  people  to 
cruise  or  commit  hostilities,  or  to  aid  or  co-op- 
erate in  any  warlike  measure  whatever,  against 
the  subjects,  citizens,  or  property,  of  any  prince 
or  state,  or  of  any  colony,  district  or  people  with 
whom  the  United  States  are  at  peace,  every  such 
person  so  offending  shall,  upon  conviction,  be 
adjudged  guilty  of  a  high  misdemeanor,  and  shall 
be  fined  and  imprisoned  at  the  disci-etion  of  the 
court  in  which  the  conviction  shall  be  had,  so  as 
the  fine  to  be  imposeil  shall  in  no  case  be  more 
than  ten  thonsand  dollars,  and  the  term  of  im- 
prisonment shall  not  exceed  ten  years;  and  every 
snch  ship  or  vessel,  with  her  tackle,  apparel,  and 
furniture,  together  with  all  materials,  arms,  am- 
munition, and  stores,  which  may  have  been  pro- 
cured  for  the  building  and  equipment  thereof. 


States,**  while  the  title  of  the  act  of  1794  de- 
scribed It  as  "In  addition"  to  the  crimes  act 
of  April  30,  1790  (1  Stat.  112,  c.  9),  and  the 
act  of  18X8  was  entitled  in  the  same  way. 
But  there  Is  nothing  in  aU  this  to  Indicate  that 
the  words  "colony,  district,  or  people"  had 
reference  solely  to  communities  whose  bel- 
ligerency had  been  recognized,  and  the  his- 
tory of  the  times  (an  Interesting  review  of 
which  has  been  furnished  us  by  the  industry 
of  counsel)  does  not  sustain  the  view  that  In- 
surgent districts  or  bodies,  unrecognized  as 
belligerents,  were  not  Intended  to  be  em- 
braced. On  the  contrary,  the  reasonable  con- 
clusion Is  that  the  insertion  of  the  words  "dis- 
trict or  people"  should  be  attributed  to  the  In- 
tention to  Include  such  bodies,  as,  for 
instance,  the  so-called  "Oriental  Republic  of 
Artigas,"  and  the  governments  of  Petlon  and 
Ghristophe,  whose  attitude  had  been  passed 
on  by  the  courts  of  New  York  more  than  a 
year  before,  ha  Gelston  v.  Hoyt,  18  Johns. 
141,  561,  which  was  then  pending  In  this 
court- on  writ  of  error.  There  was  no  rea- 
son why  they  should  not  have  been  Included, 
and  it  is  to  the  extended  enumeration  as  cov- 
ering revolutionary  bodies  laying  claim  to 
rights  of  sovereignty,  whether  recognized  or 
unrecognized,  that  Ohief  Justice  Marshall 
manifestly  referred  in  saying.  In  The  Gran 
Para,  7  Wheat.  471,  489,  that  the  act  of  1817 
"adapts  the  previous  laws  to  the  actual  situ- 
ation of  the  world."  At  all  events,  congress 
imposed  no  limitation  on  the  words  ''colony, 
district,  or  people,"  by  requiring  political  rec 
ognitlon. 

Of  course,  a  political  community  whose  In- 
dependence has  been  recogrnlzed  is  a  "state" 
under  the  act;  and.  If  a  body  embarked  In  a 
revolutionary  political  movement,  whose  In- 
dependence has  not  been,  but  whose  belliger- 
ency has  been,  recognized,  is  also  embraced 
by  that  term,  then  the  words  "colony,  dls- 

shall  be  forfeited,  one-half  to  the  nse  of  any  per- 
son who  shall  give  information,  and  the  other 
half  to  the  use  of  the  United  States." 

Act  April  20,  1818:  *-Sec.  3.  That  if  any  per- 
son shall  withm  the  limits  of  the  United  States, 
fit  out  and  arm,  or  attempt  to  fit  out  and  arm, 
or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitUng 
out,  or  arming,  of  any  ship  or  vessel  with  intent 
that  such  ship  or  vessel  shall  be  employed  in  the 
service  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or  prop- 
erty of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  with  whom  the  United 
States  are  at  peace,  or  shall  Issue  or  deliver  a 
commission  within  the  territory  or  jurisdiction  of 
the  United  States,  for  any  ship  or  vessel,  to  the 
intent  that  she  may  be  employed  as  aforesaid, 
every  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  not 
more  than  ten  thousand  dollars,  and  Imprisoned 
not  more  than  three  years;  and  every  such  ship 
or  vessel,  with  her  tackle,  apparel,  and  furniture, 
together  with  all  materials,  arms,  ammunition, 
and  stores,  which  may  have  been  procured  for 
the  building  and  equipment  taereof,  shall  be  for- 
feited: one-half  to  the  use  of  the  informer,  and 
the  other  half  to  the  use  of  the  United  States." 
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ti-lct,  or  people,"  Instead  of  being  limited  to  a 
l>olltIcal  community  which  has  been  recog- 
nized as  a  belligerent,  must  necessarily  be 
held  applicable  to  a  body  of  insurgents  asso- 
ciated together  in  a  common  political  enter- 
{:  prise,  and  carrying  on  hostilities  against  the 

•  parent  country,  in  the  effort  to  achieTe*inde- 
pendence,  although  recognition  of  belligeren- 
cy has  not  been  accorded. 

And  as,  agreeably  to  the  principles  of  In- 
ternational law  and  the  reaso(n  of  the  thing, 
the  recognition  of  belligerency,  while  not 
conferring  all  the  rights  of  an  Independent 
state,  concedes  to  the  goTernment  recognized 
the  rights,  and  Imposes  upon  it  the  obliga- 
tions, of  an  Independent  state  In  matters  re- 
lating to  the  war  being  waged,  no  adequate 
ground  is  perceived  for  holding  that  acts  in 
aid  of  such  a  govemment  are  not  in  aid  of 
a  state,  in  the  sense  of  the  statute. 

Oontemporaneous  decisions  are  not  to  the 
contrary,  though  they  throw  no  special  light 
upon  the  precise  question. 

Gelston  v.  Hoyt,  3  Wheat  246,  decided  at 
February  term,  1818  (and  below,  January  and 
February,  1816),  was  an  action  of  trespass 
against  the  collector  and  surveyor  of  the  port 
of  New  York  for  seizing  the  ship  American 
Kagle,  her  tactile,  apparel,  etc.  The  seizure 
was  made  July  10,  1810,  by  order  of  Presi- 
dent Madison  under  section  3  of  the  act  of 
17M,  corresponding  to  section  5283.  The 
ship  was  Intended  for  the  service  of  Petion 
against  Christophe,  who  had  divided  the  Is- 
land of  Haytl  between  them,  and  were  en- 
gaged In  a  bloody  contest,  but  whose  bel- 
ligerency had  not  been  recognized.  It  was 
h^d  that  the  service  of  "any  foreign  prince 
or  state*'  imported  a  prince  or  state  which 
had  been  recognise  by  the  government,  and, 
as  there  was  no  recognition  in  any  manner, 
the  question  whether  the  recognition  of  the 
belligerency  of  a  de  facto  sovereignty  would 
bring  It  within  those  words  did  not  arise. 

The  case  of  The  Estrella,  4  Wheat  296,  in- 
volved the  capture  of  the  Venezuelan  pri- 
vateer on  April  24,  1817.  There  was  a  re- 
capture by  an  American  vessel,  and  the 
prize  thus  came  before  the  court  at  New  Or- 
leans for  adjudication.  The  privateer  was 
found  to  have  a  regular  commission  from 
Bolivar,  issued  as  early  as  1816,  but  It  had 
violated  section  2  of  the  act  of  1794,  which 
is  the  same  as  section  2  of  the  act  of  1818, 
omitting  the  words  "colony,  district  or  peo- 
ple" (and  Is  now  section  5282  of  the  Revised 
g  Statutes),  by  enlisting  men  at  New  Orleans, 

•  provided  Venezuela  was^a  state  within  the 
meaning  of  that  act  The  decision  proceeded 
on  the  ground  that  Venezuela  was  to  be  so 
regarded  on  the  theory  that  recognition  of 
belligerency  made  the  bellig^ent  to  that  in- 
tent a  state. 

In  The  Nueva  Anna  and  Liebre,  6  Wheat 
193,  the  record  of  a  prize  court  at  "Galvez- 
town."  constituted  under  the  authority  of 
the  "Mexican  republic,"  was  offered  in  proof, 


and  this  court  refused  to  leoognlae  the  bel- 
ligerent  right  claimed,  because  our  gov* 
ernment  had  not  aclutowledged  '*the  exist- 
ence of  any  Mexican  republic  or  state  at 
war  with  Spain";  and  In  The  Gran  Para,  7 
Wheat  471,  Chief  Justice  Bfiarshall  refored 
to  Buenos  Ayres  as  a  state,  within  the  mean* 
ing  of  the  act  af  17d4. 

Even  if  the  word  "state,"  aa  previously 
employed,  admitted  of  a  less  liberal  signifi- 
cation, why  should  the  meaning  of  the  words 
"colony,  district  or  people**  be  confined  only 
to  parties  recognized  as  belligerent?  Neither 
of  these  words  Is  used  as  equivalent  to  the 
word  "state,"  for  they  were  added  to,  en- 
large the  scope  of  a  statute  which  already 
contained  that  word.  The  statute  does  not 
say  "foreign  colony,  district,  or  people,'*  nor 
was  it  necessary,  for  the  reference  is  to  that 
which  is  part  of  the  domlnioin  of  a  foreign 
prince  or  state,  though  acting  in  hostility  to 
such  prince  or  state.  Nor  are  the  words  apt 
if  confined  to  a  belligerent  As  argued  by 
couns^  for  the  government  an  insurgent 
colony  under  the  act  ia  the  same  before  as 
after  the  recognition  of  belligerency,  as 
shown  by  the  Instance  of  the  colonies  of 
Buenos  Ayres  and  Paraguay,  the  belligeren- 
cy of  one  having  been  recognized,  but  not  of 
the  other,  while  the  statute  waa  plainly  ap- 
plicable to  both.  Nor  la  "district"  an  appro- 
priate designation  of  a  recognized  pow»  de 
facto,  since  such  a  iK>wer  would  r^resent, 
not  the  territory  actually  held,  but  the  terri- 
tory covered  by  the  claim  of  Bovereignty. 
And  the  word  ''people,"  when  not  used  as 
the  equivalent  of  "state"  or  "nation,"  most 
apply  to  a  body  of  persons  less  than  a  state 
or  nation;  and  this  meaning  would  be  satis- 
fied by  considering  it  aa  ain;>licable  to  any 
consolidated  political  body. 

In  U.  S.  V.  Quincy,  6  Pet  445,  467,  an  in- 
dictment under  l^e  third  section  of  the  metm 
of  1818,  the  court  dlsposed*of  the  foUowlng,? 
among  other,  iK>lnts,  thus: 

"The  last  Instruction  or  opinion  asked  on 
the  part  of  the  defendant  was  that,  accord- 
ing to  the  evidence  in  the  cause,  the  United 
Provinces  of  Rio  de  la  Plata  is,  and  was  at 
the  time  of  the  offense  alleged  in  the  indict- 
ment a  government  acl^nowledged  by  the 
United  States,  and  thus  was  a  'state,'  and 
not  a  'people,'  within  the  meaning  of  the  act 
of  congress  under  which  the  defendant  la 
indicted,  the  word  'people'  in  that  act  being 
intended  to  describe  communities  under  an 
existing  government  not  recognized  by  the 
United  States;  and  that  the  indlctmmt, 
therefore,  cannot  be  supported  on  this  evi- 
dence. 

"The  indictment  charges  that  the  defend- 
ant was  concerned  in  fittdne  out  the  Bolivar, 
with  Intent  that  she  should  be  employed  in 
the  service  of  a  foreign  people;  that  is  te 
say,  in  the  service  of  the  United  Provlncea 
of  Rio  de  la  Plata.  It  was  in  evidence  that 
the  United  Provinces  of  Bio  de  la  Plats 


Digitized  by 


Cjoogle 


THE  THBEB  FRIENDS. 


801 


bad  been  regnlarly  acknowledged  as  an  In- 
dependent nation  by  the  executive  deiMirt- 
ment  of  the  government  of  the  United  Statea, 
before  the  year  1S27;  and  therefore  it  is  ar- 
gued that  the  word  'people*  Is  not  properly 
4Lpplicable  to  that  nation  or  power. 

**'X'he  objection  is  one  purely  technical,  and 
we  think  not  well  founded.  The  word  'peo- 
ple/ as  here  used,  is  merely  descriptive  of 
the  power  in  whose  service  the  vessel  was 
intended  to  be  employed;  and  it  is  one  of  the 
•denominations  applied  by  the  act  of  con- 
egress  to  a  foreign  power.  The  words  are  *in 
the  service  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people.*  The 
■application  of  the  word  'people'  is  rendered 
sufficiently  certain  by  what  follows  under 
the  videlicet,  that  is  to  say,  the  United  Prov- 
inces of  Rio  de  la  Plata.'  This  particularizes 
that  which  by  the  word  'people'  is  left  too 
general.  The  descriptions  are  no  way  repug- 
nant or .  inconsistent  with  each  other,  and 
may  well  stand  together.  That  which  comes 
under  the  videlicet  only  serves  to  explain 
what  is  doubtful  and  obscure  in  the  word 
'people.* " 

All  that  was  decided  was  that  any  ob- 
scurity in  the  word  "people,"  as  applied  to  a 
recognized  government,  was  cured  by  the 
g  videlicet 

•  'Nesbitt  V.  Lushington,  4  Term  R.  783,  was 
an  action  on  a  policy  of  insurance  in  the 
usual  form,  and  among  the  perils  insured 
against  were  "pirates,  rovers,  thieves,"  and 
"arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation, 
condition,  or  quality  soever."  The  vessel 
with  a  cargo  of  com  was  driven  into  a  port, 
and  was  seized  by  a  mob,  who  assumed  the 
government  of  her,  and  forced  the  captain 
to  sell  the  corn  at  a  low  price.  It  was  ruled 
that  this  was  a  loss  by  pirates,  and  the  max- 
im, "Noscitur  a  sociis,"  was  applied  by  Lord 
Kenyon  and  Mr.  Justice  Buller.  Mr.  Justice 
BuUer  said:  '"People*  means  the  supreme 
power';  'the  power  of  the  country,'  what- 
ever it  may  be.  This  appears  clear  from  an- 
other part  of  the  policy;  for,  where  the  un- 
derwriters insure  against  the  wrongful  acts 
of  individuals,  they  describe  them  by  the 
names  of  'pirates,  rogues,  thieves.'  Then, 
having  stated  all  the  Individual  persons 
against  whose  acts  they  engage,  they  men- 
tion other  risks,— those  occasioned  by  the 
acts  of  'kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever.'  Those 
words,  therefore,  must  apply  to  'nations'  in 
their  collective  capacity." 

As  remarked  in  the  brief  of  Messrs.  Rich- 
ard H.  Dana,  Jr.,  and  Horace  Gray,  Jr., 
filed  by  Mr.  Gushing  in  Mauran  v.  Insurance 
Co.,  6  Wall  1,  the  words  were  ''doubtless 
originally  Inserted  with  the  view  of  enu- 
meratlufr  all  possible  forms  of  government, 
monarchical,  aristocratical,  and  democratic." 

The  British  toreign  enlistment  act  (59  Geo. 
IIL  c.  69)  was  bottomed  on  the  act  of  1818, 
and  the  seventh  section,  the  opening  portion 


of  which  is  given  below,*  corresponded  to  tlieg 
'third  section  of  that  act  Its  terms  were,* 
however,  considerably  broader  and  left  less 
to  construction.  But  we  think  the  words 
••colony,  district,  or  people"  must  be  treated 
as  equally  comprehensive  in  their  bearing 
here. 

In  the  case  of  The  Salvador,  U  R.  8  P.  a 
218,  the  Salvador  had  been  seized  under  war- 
rant of  the  governor  of  the  Bahama  Islands, 
and  proceeded  against  in  the  vice  admiralty 
court  there  for  breach  of  that  section,  and 
was,  upon  the  hearing  of  the  cause,  ordered 
to  be  restored;  the  court  not  being  satisfied 
that  the  vessel  was  engaged,  within  tlie 
meaning  of  the  section,  in  aiding  parties  in 
insurrection  against  a  foreign  government, 
as  such  parties  did  not  assume  to  exercise 
the  powers  of  government  over  any  portion 
of  the  territory  of  such  government  This 
decision  was  overruled  on  appeal  by  the  Ju- 
dicial committee  of  the  privy  council,  and 
Lord  Cairns,  delivering  the  opinion,  said: 
"It  is  to  be  observed  that  this  part  of  the 
section  is  in  the  alternative.  The  ship  may 
be  employed  in  the  service  of  a  foreign 
prince,  state,  or  potentate,  or  foreign  state, 
colony,  province,  or  part  of  any  province  or 
people;  that  is  to  say,  if  you  find  any  con- 
solidated body  in  the  foreign  state,  whether 
it  be  the  potentate,  who  has  the  absolute  do- 
minion, or  the  government^  or  a  part  of  the 
province  or  of  the  people,  or  the  whole  of 
the  province  or  the  people  acting  for  them- 
selves, that  is  sufficient  But,  by  way  of 
alternative.  It  is  suggested  that  there  may 
be  a  case  where,  although  you  cannot  say 
that  the  province,  or  the  people,  or  a  part 
of  the  province  or  people,  are  employing 

s  That  if  any  person,  within  any  part  of  the 
United  Klngdon,  or  in  any  part  of  his  majesty's 
dominions  beyond  the  seas,  shall,  without  the 
leave  and  license  of  his  majesty  for  that  pur- 
pose first  had  and  obtained  as  aforesaid,  equip, 
furnish,  fit  out  or  arm,  or  attempt  or  endeavor 
to  equip,  furnish,  fit  out  or  arm,  or  procure  to 
be  equipped,  furnished,  fitted  out  or  armed,  or 
shall  knowingly  aid,  assist,  or  be  concerned  in 
the  equipping,  furnishing,  fitting  out  or  arming 
of  any  ship  or  vessel  with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  In  the 
service  of  any  foreign  prince,  state  or  poten- 
tate, or  of  any  foreign  colony,  province  or  part 
of  any  province  or  people,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  any 
powers  of  government  in  or  over  any  foreign 
state,  colony,  province  or  part  of  any  province 
or  people,  as  a  transport  or  storeship,  or  with 
intent  to  cruise  or  commit  hostilities  against 
any  prince,  state  or  potentate,  or  against  the 
subjects  or  citizens  of  any  prince,  state  or  po- 
tentate, or  against  the  persons  exercising  or 
assuming  to  exercise  the  powers  of  government 
in  any  colony,  province  or  part  of  any  province 
or  country,  or  against  the  inhabitants  of  any 
foreign  colony,  province  or  part  of  any  province 
or  country,  with  whom  his  majesty  shall  not 
then  be  at  war;  or  shall,  within  the  United 
Kingdom,  or  any  of  bis  majesty's  dominions,  or 
in  any  settlement,  colony,  territory,  island  or 
place  belonging  or  subject  to  his  majesty,  issue 
or  deliver  any  commission  for  any  ship  or  ves- 
sel, to  the  intent  that  such  ship  or  vmmI  8l>nM 
be  employed  as  aforesaid,  etc,      ^jOOQIC 
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^the  ship,  there  jret  may  be  some  person  or 

•  persons  who  may  be^exerclslng,  or  assum- 
ing to  exercise,  powers  of  goyemment  In  the 
foreign  colony  or  state,  <lrawlng  the  whole 
of  the  material  aid  for  the  hostile  proceed- 
ings from  abroad;  and  therefore,  by  way  of 
alternative,  it  Is  stated  to  be  sufficient  if 
you  find  the  ship  prepared  or  acting  in  the 
service  of  'any  person  or  persons  exercising, 
or  assuming  to  exercise,  any  powers  of  gov- 
ernment in  or  over  any  foreign  state,  colony, 
province,  or  part  of  any  province  or  people'; 
but  that  alternative  need  not  be  resorted  to 
if  you  find  the  ship  is  fitted  out  and  armed 
for  the  purpose  of  being  'employed  in  the 
service  of  any  foreign  state  or  people,  or  part 
of  any  province  or  people.'    •    •    • 

"It  may  be  (it  is  not  necessary  to  decide 
whether  it  is  or  not)  that  you  could  not  state 
who  were  the  person  or  persons,  or  that  there 
w^e  any  person  or  persons,  exercising,  or 
assuming  to  exercise,  powers  of  government 
in  Cuba,  in  opposition  to  the  Spanish  au- 
thorities. That  may  be  so.  Their  lordships 
express  no  opinion  upon  that  subject,  but 
they  will  assume  that  there  might  be  a  diffi- 
culty in  bringmg  the  case  within  that  sec- 
ond alternative  of  the  section;  but  their 
lordships  axe  clearly  of  opinion  that  there  is 
no  difficulty  in  bringing  the  case  under  the 
first  alternative  of  the  section,  because  their 
lordships  find  these  propositions  established 
beyond  all  doubt:  There  was  an  insurrection 
in  the  island  of  Cuba;  there  were  insurgents 
who  had  formed  themselves  into  a  body  of 
I)eopie  acting  together,  undertaking  and  con- 
ducting hostilities;  tnese  Insurgents,  beyond 
all  doubt,  formed  part  of  the  province  or  peo- 
ple of  Ouba;  and,  beyond  all  doubt,  the  ship 
in  question  was  to  be  employed,  and  was  em- 
ployed, In  connection  with  and  in  the  service 
of  this  body  of  insurgents." 

We  regard  these  observations  as  entirely 
apposite,  and  while  the  word  "people"  may 
mean  the  entire  body  of  the  inhabitants  of 
a  state,  or  the  state  or  nation  collectively  In 
its  political  capacity,  or  the  ruling  power  of 
the  country,  its  meanlug  in  this  branch  of 
the  section,  taken  In  connection  with  the 
words  "colony"  and  "district,"  covers,  in  our 
Judgment,  any  insurgent  or  insurrectionary 
g  "body  of  people  acting  together,  undertaking 

*  and  conducting  hostilities,"  although*its  bel- 
ligerency has  not  been  recognized.  Nor  is 
this  view  otherwise  than  confirmed  by  the 
use  made  of  tha  same  words  In  the  succeed- 
ing part  of  the  sentence,  for  they  are  there 
employed  in  another  connection;  that  is,  in 
relation  to  the  cruising  or  the  commission  of 
hostilities  "against  the  subjects,  citizens,  or 
property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace."  and,  as  thus 
used,  are  afl^ected  by  obviously  different  con- 
siderations. If  tlie  necessity  of  recognition 
in  respect  of  the  objects  of  hostilities,  by  sea 
or  land,  were  conceded,  that  would  not  in- 
volve the  concession  of  such  necessity  In  re* 


spect  of  thoaa  for  wlioae  service  the  vessel  Is 

fitted  out 

Any  other  conclusion  rests  on  the  unrea- 
sonable assumption  that  the  act  Is  to  remain 
Ineffectual  unless  the  government  incurs  the 
restraints  and  liabilities  incident  to  an  ac- 
knowledgment of  belligerency.  On  the  one 
hand,  pecuniary  demands,  reprisals,  or  even 
war  may  be  the  consequence  of  failure  in 
the  performance  of  obligations  towards  a 
friendly  power,  while  on  the  other  the  recog- 
nition of  belligerency  involves  the  rights  of 
blockade,  visitation,  search,  and  seizure  of 
contraband  articles  on  the  high  seas,  and 
abandonment  of  claims  for  reparation  on  ac- 
count of  damages  suffered  by  our  citizens 
from  the  prevalence  of  warfare. 

No  intention  to  circumscribe  the  means  of 
avoiding  the  one  by  imposing  as  a  condition 
the  acceptance  of  the  contingencies  of  the 
other  can  be  imputed. 

Belligerency  is  recognized  when  a  political 
struggle  has  attained  a  certain  magnitude, 
and  affects  the  interests  of  the  recognizing 
power;  and,  in  the  Instance  of  maritime  op- 
erations, recognition  may  be  compelled,  or 
the  vessels  of  the  insurgents,  if  molesting 
third  parties,  may  be  pursued  as  pirates. 
The  Ambrose  Light,  25  Fed.  408;  3  Whart. 
Int.  Law,  §  381,  and  authorities  cited. 

But  it  belongs  to  the  political  department 
to  determine  when  belligerency  shall  be  rec- 
ognized, and  Its  action  must  be  accepted  ac- 
cording to  the  terms  and  intention  expressed. 

The  distinction  between  recognition  of  bel- 
ligerency and  recognition  of  a  condition  of ^^ 
political  revolt— between*  recognition  of  the? 
existence  of  war  In  a  material  sense  and  of 
war  in  a  legal  sense— is  sharply  illustrated 
by  the  case  before  us;  for  here  the  political 
department  has  not  recognized  the  existence 
of  a  de  facto  belligerent  power  engaged  In 
hostility  with  Spain,  but  has  recognized  the 
existence  of  insurrectionary  warfare  prevail- 
ing before,  at  the  time,  and  since  this  for^ 
felture  Is  alleged  to  have  been  incurred. 

On  June  12,  1895,  a  formal  proclamation 
was  issued  by  the  president,  and  counter- 
signed by  the  secretary  of  state,  informing 
the  people  of  the  United  States  that  the  Is- 
land of  Cuba  was  "the  seat  of  serious  civil 
disturbances,  accompanied  by  armed  resist- 
ance to  the  authority  of  the  established  gov- 
ernment of  Spain,  a  power  with  which  the 
United  States  are  and  desire  to  remain  on 
terms  of  peace  and  amity";  declaring  that 
"the  laws  of  the  United  States  prohibit  their 
citizens,  as  well  as  all  others  being  within 
and  subject  to  their  Jurisdiction,  from  taking 
part  in  such  disturbances  adversely  to  such 
established  government,  by  acceptliig  or  ex- 
ercising commissions  for  warlike  service 
against  It,  by  enlistment  or  procuring  others 
to  enlist  for  such  service,  by  fitting  out  or 
arming,  or  procuring  to  be  fitted  out  and 
armed,  ships  of  war  for  such  service,  by 
augmenting  the  force  of  any  ship  of  war  en- 
gaged in  such  service  and  anHvlng  In  &|Mrt 
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of  the  United  States,  and  by  setting  on  foot 
or  proTiding  or  preparing  the  means  for  mili- 
tary enterprises  to  be  carried  on  from  the 
United  States  against  the  territory  of  sach 
goyemment";  and  admonishing  all  such  citi- 
zens and  other  persons  to  abstain  from  any 
violation  of  these  laws. 

In  his  annual  message  of  December  2, 1886, 
the  president  said:  "Cuba  is  again  gravely 
disturbed.  An  insurrection,  in  some  respects 
more  active  than  the  last  preceding  revolt, 
which  continued  from  1868  to  1878,  now  ex- 
ists in  a  large  part  of  the  eastern  Interior  of 
the  island,  menacing  even  some  populations 
on  the  coast.  Besides  deranging  the  com- 
mercial exchanges  of  the  island,  of  which 
our  country  takes  the  predominant  share* 
this  flagrant  condition  of  hostilities,  by  arous- 
ing sentimental  sympathy  and  inciting  ad- 
venturous support  among  our  people,  has 
•9  entailed  earnest  effort  on  the  part  of  this 
•  government  to  enforce  obedience  to  our  neu- 
trality laws,  and  to  prevent  the  territory  of 
the  United  States  from  being  abused  as  a 
vantage  ground  from  which  to  aid  those  in 
arms  against  Spanish  sovereignty. 

"Whatever  may  be  the  traditional  sympa- 
thy of  our  countrymen  as  individuals  with  a 
people  who  seem  to  be  struggling  for  larger 
autonomy  and  greater  freedom,  deepened  as 
such  sympathy  naturally  must  be  in  behalf 
of  our  neighbors,  yet  the  plain  duty  of  their 
government  is  to  observe  in  good  faith  the 
recognized  obligations  of  International  rela- 
tionship. The  performance  of  this  duty 
should  not  be  made  more  difficult  by  a  disre- 
gard on  the  part  of  our  citizens  of  the  obli- 
gations growing  out  of  their  allegiance  to 
their  country,  which  should  restrain  them 
from  violating  as  Individuals  the  neutrality 
which  the  nation  of  which  they  are  members 
is  bound  to  observe  In  its  relations  to  friend- 
ly sovereign  states.  Though  neither  the 
warmth  of  our  people's  sympathy  with  the 
Cuban  insurgents,  nor  our  loss  and  material 
•damage  consequent  upon  the  futile  endeav- 
ors thus  far  made  to  restore  peace  and  order, 
nor  any  shock  our  humane  sensibilities  may 
have  received  from  the  cruelties  which  ap- 
pear to  especially  characterize  this  sanguin- 
ary and  fiercely  conducted  war,  have  in  the 
least  shaken  the  determination  of  the  gov- 
•emment  to  honestly  fulfill  every  Internatlon- 
^  obligation,  yet  it  Is  to  be  earnestly  hoped, 
on  every  ground,  that  the  devastation  of 
armed  confilct  may  speedily  be  stayed,  and 
order  and  quiet  restored  to  the  distracted 
Island,  bringing  in  their  train  the  activity 
and  thrift  of  peaceful  pursuits." 

July  27,  1896,  a  further  proclamation  was 
promulgated,  and  in  the  annual  message  of 
December  7,  1896,  the  president  called  at- 
tention to  the  fact  that  "the  insurrection  In 
-Cuba  still  continues  with  all  its  perplexi- 
ties," and  gave  an  extended  review  of  the 
situation. 

We  are  thus  Judicially  Informed  of  the 
existence  of  an  actual  confilct  of  arms  in  re- 


sistance of  the  authority  of  a  goTemment 
with  which  the  United  States  are  on  terms 
of  peace  and  amity,  although  acknowledg- 
ment of  the  insurgents  as  belligerents  by  theg 
political  department  has  not  taken^pUce;  and* 
it  cannot  be  doubted  that,  this  being  so,  the 
act  in  question  is  applicable. 

We  see  no  justification  for  importing  into 
section  5283  words  which  it  does  not  contain, 
and  which  would  make  its  operation  depend 
upon  the  recognition  of  belligerency;  and, 
while  the  libel  might  have  been  drawn  with 
somewhat  greater  precision,  we  are  of  opin- 
ion that  it  should  not  have  been  dismissed. 

This  conclusion  brings  us  to  consiaer 
whether  the  vessel  ought  to  have  been  re- 
leased on  bond  and  stipulation. 

It  is  provided  by  section  838  of  the  Bevised 
Statutes  that: 

"Upon  the  pray«  of  any  claimant  to  the 
court,  that  any  vessel,  goods,  wares,  or  mer- 
chandise, seized  and  prosecuted  under  any 
law  respecting  the  revenue  from  imports  or 
tonnage,  or  the  registering  and  recording,  or 
the  enrolling  and  licensing  of  vessels,  or  any 
part  thereof,  should  be  delivered  to  him,  the 
court  shall  appoint  three  proper  persons  to 
appraise  such  property,  who  shall  be  sworn 
in  open  court,  or  before  a  commissioner  ap- 
pointed," etc.  "If,  on  the  return  of  the  ap- 
praisement, the  claimant,  with  one  or  more 
sureties,  to  be  approved  by  the  court,  shall 
execute  a  bond  to  the  United  States,"  etc., 
*the  court  shall,  by  rule,  order  such  vessel, 
goods,  wares,  or  merchandise  to  be  delivered 
to  such  claimant    •    •    •" 

Section  989  provides  for  the  sale  of  vessels 
"condemned  by  virtue  of  any  law  respecting 
the  revenue  from  imports  or  tonnage,  or  the 
registM'ing  and  recordUig,  or  the  enrolling  and 
licensing  of  vessels,  and  for  which  bond  shall 
not  have  been  given  by  the  claimant    ^    ^    *" 

Section  940  authorizes  the  judges  to  do  in 
vacation  everything  that  they  could  do  ifi 
term  time  in  regard  to  bonding  and  sales,  and 
to  "exercise  every  other  incidental  power  nec- 
essary to  the  complete  execution  of  the  au- 
thority herein  granted." 

Section  941  provides: 

"When  a  warrant  of  arrest  or  other  pro- 
cess in  rem  Is  Issued  in  any  cause  of  admiral- 
ty jurisdiction,  except  the  cases  of  seizure 
for  forfeiture  under  any  law  of  the  United 
States,  the  marshal  shall  stay  the  execution 
of  such  process,  or  discharge  the  property  ar-§ 
rested  if  the  process  has  been  levied,  on*re-* 
celvlng  from  the  claimant  of  the  property  a 
bond  or  stipulation  in  double  the  amount 
claimed  by  the  llbellant,  with  sufficient  sure- 
ty, to  be  approved  by  the  Judge,"  etc. 

By  section  917  this  court  may  prescribe 
rules  of  practice  In  admiralty  *in  any  manner 
not  inconsistent  with  any  law  of  the  United 
States." 

Rule  10,  as  thus  prescribed,  provides  for  the 
sale  of  perishable  articles  or  their  delivery 
upon  security  to  '*ablde  by  and  pay  the  mon- 
ey awarded  by  the  final  decree." 
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Rule  11 18  aa  foUowis 

"In  like  manner,  where  any  ship  shall  be  ar- 
rested, the  same  may,  upon  the  application  of 
the  claimant,  be  delivered  to  him  upon  a  due 
appraisement,  to  be  had  under  the  direction 
of  the  court,  upon  the  claimant's  depositing 
in  court  so  much  money  aa  the  court  shall  or- 
der, or  upon  his  giving  a  stipulation,  with 
sureties,  as  aforesaid;  and  if  the  claimant 
shall  decline  any  such  application,  then  the 
court  may,  in  its  discretion,  upon  the  applica- 
tion of  either  party,  upon  due  cause  shown, 
order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  court  or  otherwise 
disposed  of,  as  it  may  deem  most  for  the  bene- 
fit of  all  concerned." 

In  The  Mary  N.  Hogan,  17  Fed.  813,  Judge 
Brown,  of  the  Southern  district  of  New  York, 
refused  to  deliver  the  vessel  on  stipulation, 
and,  referring  to  rule  11,  said  that  it  was  not 
in  form  imperative  in  all  cases,  but  left  to 
the  court  a  discretion  which  might  be  rightly 
exercised  under  peculiar  circumstances;  and 
that  the  rule  clearly  should  not  be  applied 
where  the  object  of  the  suit  was  "not  the  en- 
forcement of  any  money  demand,  nor  to  se- 
cure any  payment  of  damages,  but  to  take 
possession  of  and  forfeit  the  vessel  herself  in 
order  to  prevent  her  departure  upon  an  un- 
lawful expedition  in  violation  of  the  neutral- 
ity laws  of  the  United  States."  And  he  add- 
ed: "It  is  clearly  not  the  intention  of  section 
5283,  in  imposing  a  forfeiture,  to  accept  the 
value  of  the  vessel  as  the  price  of  a  hostile  ex- 
pedition against  a  friendly  power,  which 
might  entail  a  hundredfold  greater  liabilities 
on  the  part  of  the  government  No  unneces- 
sary interpretation  of  the  rules  should  be 
g  adopted  which  would  permit  that  result;  and 
•  yfll*«nch  might  be  the  result,  and  even  the  ex- 
pected result,  of  a  release  of  the  vessel  on 
bond.  The  plain  Intent  of  section  5283  is 
effectually  to  prevent  any  such  expedition  al- 
together, through  the  seizure  and  forfeiture 
of  the  vessel  herself.  The  government  U 
therefore  entitled  to  retain  her  in  custody, 
and  rule  11  cannot  be  properly  applied  to  such 
a  case." 

In  The  Alligator  (decided  in  1812)  1  Gall. 
145,  Fed.  Gas.  No.  248,  Mr.  Justice  Story  re- 
ferred to  an  Invariable  practice,  in  all  proper 
cases  of  seizure,  to  take  bonds  for  the  prop- 
erty whenever  application  was  made  by  the 
claimant  for  the  purpose,  but  that  was  a  case 
where  the  claimant  had  been  allowed  to  give 
bond  without  objection,  and  was  attempting 
to  avoid  payment  by  alleging  its  irregulari- 
ty; and  in  The  Struggle  (1813)  1  Gall.  476, 
Fed.  Gas.  No.  13,550,  the  same  eminent 
Judge,  in  making  a  similar  ruling,  said: 
"That,  where  the  claimant  voluntarily  accepts 
a  delivery  on  bail,  it  is  an  estoppel  of  his 
right  to  contest  the  validity  of  the  security." 

But  in  section  941  of  the  Revised  Statutes 
the  exception  was  introduced  of  "cases  of 
seizure  for  forfeiture  under  any  law  of  the 
United  States";  and  it  seems  obvious  that 
the  release  on  bond  of  a  vessel  charged  with 


liability  to  forfeiture  under  section  5283, 
before  answer  or  hearing,  and  against  the 
objection  of  the  United  States,  could  not 
have  been  contemplated.  However,  as  this 
application  was  not  based  upon  absolute 
right,  but  addressed  to  the  sound  discretion 
of  the  court,  it  is  enough  to  hold  that,  under 
the  circumstances  of  this  case,  the  vessel 
should  not  have  been  released  as  It  was,  and 
should  be  recalled  on  the  groimd  that  tiie  or^ 
der  of  release  was  improvidently  made.  U. 
S.  V.  Ames,  99  U.  S.  39,  41,  43.  If  the  vessel 
is  held  without  probable  cause,  her  owners 
can  recover  demurrage;  and,  moreover,  ves- 
sels so  situated  are  frequently  allowed  to 
pursue  their  ordinary  avocations  while  in 
custody  pending  suit,  under  proper  supervl* 
slon,  and  in  order  to  prevent  hardship. 

The  decree  must  be  reversed,  and  the  cause 
remanded  to  the  district  court,  with  dlrec* 
tions  to  resume  custody  of  the  vessel,  and 
proceed  with  the  case  In  conformity  with  this 
opinion. 

Ordered  accordingly. 

s 

*Mr.  Justice  HARLAN,  dissenting.  ? 

I  am  unable  to  concur  in  the  views  express- 
ed by  the  court  in  the  opinion  Just  delivered* 
In  my  Judgment,  a  very  strained  construc- 
tion has  been  put  on  the  statute  s  under 
which  this  case  arises,— one  not  Justified  by 
its  words,  or  by  any  facts  disclosed  by  the 
record,  or  by  any  facts  of  a  public  character 
of  which  we  may  take  Judicial  cognizance. 
It  seems  to  me  that  the  better  construction 
Is  that  given  by  the  learned  Judge  of  the  dis- 
trict court.  I  concur  in  the  general  viewa 
expressed  in  his  able  and  satisfactory  opin- 
ion, which  is  given  below.  That  opinion  so 
clearly  and  forcibly  states  the  reasons  in 
support  of  the  conclusion  reached  by  me  that 
I  am  relieved  of  the  labor  of  preparing  one» 
which  I  would  be  glad  to  do  if  the  pressure 
in  respect  of  other  business  in  the  court  did 
not  render  that  course  impracticable. 

The  present  case  has  been  made  to  depend 
largely  upon  the  language  of  public  docu- 
ments issued  by  the  executive  branch  of  the 

•  "Sec.  6283.  Every  person  who,  withii*  the 
limits  of  the  United  States,  fits  out  and  arms, 
or  attempts  to  fit  out  and  arm,  or  procures  to> 
be  fitted  out  and  armed,  or  knowingly  is  con- 
cerned in  the  furnishing,  fitting  out  or  arming, 
of  any  vessel  with  intent  that  such  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince- 
or  state,  or  of  any  colony,  district  or  people,  to* 
cruise  or  commit  hostilities  against  the  sub- 
jects, citizens  or  property  of  any  foreign  prince 
or  state,  or  of  any  colony,  district  or  people, 
with  whom  the  United  States  are  at  peace,  or 
who  issues  or  delivei^  a  commission  ^thin  the 
territory  or  jurisdiction  of  the  United  States 
for  any  vessel,  to  the  intent  that  she  may  be  so- 
employed,  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  l)c  fined  not  more  than 
ten  thousand  dollars,  and  imprisoned  not  more 
than  three  years.  And  every  such  vessel,  her 
tackle,  apparfcl  and  furniture,  together  with  all 
materials,  arms,  ammunition  and  stores,  wiiich 
may  have  been  procured  for  the  building  and 
equipment  thereof,  shall  be  forfeited;  one-half 
to  the  use  of  the  informer  and  the  other  half 
to  the  use  of  the  United  States." 
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;tOTeniment  If  the  defects  In  the  Ubel  can 
be  snpplied  in  that  way,  reference  should  be 
made  to  the  last  annual  message  and  accom- 
panying documents  sent  by  President  Cleve- 
land to  the  congress  of  the  United  States. 
In  that  message  the  president  said  that  the 
so-called  **Cnban  GoTcmment"  had  given  up 
all  attempt  to  exercise  Its  functions,  and 
-gthat  it  was  "confessedly  (what  there  is  the 
best  reason  f or*Bupposing  it  always  to  have 
been  in  fact)  a  goyernment  merely  on  pa- 
per/* And  in  his  report  to  the  president, 
under  date  of  December  7,  1896,  the  secre- 
tary of  state  said:  *'So  far  as  our  informa- 
tion shows,  there  is  not  only  no  efTectiye  lo- 
cal government  by  the  Insurgents  in  the  ter- 
ritories they  overrun,  but  there  is  not  even 
a  tangible  pretense  to  established  adminis- 
tration anywhere.  Their  organization,  con- 
fined to  the  shifting  exigencies  of  the  mili- 
tary operations  of  the  hour,  is  nomadic, 
without  definite  centers,  and  lacking  the 
most  elementary  features  of  municipal  gov- 
ernment There  nowhere  appears  the  nucle- 
us of  statehood.  The  machinery  for  exer- 
•dsing  the  legitimate  rights  and  powers  of 
sovereignty,  and  responding  to  the  obliga- 
tions which  de  facto  sovereignty  entails  in 
the  face  of  equal  rights  of  other  states.  Is 
-conspicuously  lacking.  It  is  not  possible  to 
-discern  a  homogeneous  political  entity,  pos- 
sessing and  exercising  the  functions  of  ad- 
ministration, and  capable,  if  left  to  itself,  of 
tnaintaining  orderly  government  in  its  own 
territory,  and  sustaining  normal  relations 
with  the  external  family  of  gfovemments.*' 

It  does  not  seem  to  me  that  the  persons 
thus  described  as  having  no  government  ex- 
<!ept  one  on  paper,  with  no  power  of  admin- 
istration, and  entirely  nomadic,  constitute  a 
-colony,  district,  or  •'people,"  within  the  mean- 
ing of  the  statute.  In  my  opinion,  the  words 
^*of  any  colony,  district,  or  people"  should 
be  interpreted  as  applying  only  to  a  colo- 
ny, district,  or  people  that  have  "subjects, 
•citizens,  or  property."  I  cannot  agree  that 
the  i>er8ons  described  by  the  president 
and  secretary  of  state  can  be  properly  re- 
garded as  constituting  a  colony,  district, 
or  people,  having  subjects,  citizens,  or  prop- 
•erty.  It  cannot  be  that  the  words  "any  col- 
ony, district,  or  people,"  where  they  first 
appear  in  section  528B.  have  any  dlCFerent 
meaning  from  the  same  words  in  a  subse- 
quent clause,  ••the  subjects,  citizens,  or  prop- 
erty •  •  •  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at 
peace."  The  United  States  cannot  properly 
be  said  to  be  ''at  peace,"  or  not  ''at  peace." 
with  insurgents  who  have  no  government 
except  ••on  paper,"  no  power  of  administra- 
tion, and  are  merely  nomads. 


»  DOGKE,  District  Judge.  This  vessel  has 
been  libeled  for  forfeiture  under  the  provi- 
sions of  section  5283  of  the  Revised  Statutes 
of  the  United  States. 


The  libel  alleges  that  said  steam  veesel 
was  on  the  28d  day  of  May,  A.  D.  1896,  fur- 
nished, fitted,  and  armed  ••with  intent  that 
she  should  be  employed  by  certain  Insur- 
gents or  persons  in  the  Island  of  Cuba  to 
cruise  or  commit  hostilities  against  the  sub- 
jects, citizens,  or  property  of  the  said  Island 
of  Cuba,  and  against  the  king  of  Spain,  and 
the  subjects,  citizens,  and  property  of  the 
said  king  of  Spain  in  the  Island  of  Cuba, 
with  whom  the  United  States  are  and  were 
at  that  date  at  peace." 

To  this  there  have  been  exceptions  filed 
upon  two  grounds: 

(1)  That  forfeiture  under  this  section  de- 
pends upon  the  conviction  of  a  person  or  per- 
sons for  doing  the  acts  denounced;  and 

(2)  That  the  libel  does  not  show  that  the 
vessel  was  armed  or  fitted  out  with  the  in- 
tention that  she  should  be  employed  In  the 
service  of  a  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people^  recognized  or 
known  to  the  United  States  as  a  body  pol- 
itic. 

The  first  objection  raised  by  these  excep- 
tions is  easily  disposed  of  by  the  Uungu&g^ 
of  the  supreme  court  in  the  case  of  The 
Palmyra,  12  Wheat.  1,  where,  after  elabo- 
rate argument,  it  is  said: 

••Many  cases  exist  when  the  forfeiture  for 
acts  done  attaches  solely  in  rem,  and  there 
Is  no  accompanying  penalty  in  personam; 
many  cases  exist  where  there  is  both  a  for- 
feiture in  rem  and  a  personal  penalty;  hut 
in  neither  class  of  cases  has  it  ever  been  de- 
cided that  the  prosecutions  were  dependent 
upon  each  other.  But  the  practice  has  been, 
and  so  this  court  understands  the  law  to  be, 
that  the  proceeding  in  rem  stands  independ- 
ent and  wholly  unaifected  by  any  criminal 
proceeding  in  personam.  *  *  *  In  the 
Judgment  of  this  court,  no  personal  convic- 
tion of  the  offender  is  necessary  to  enforce 
a  forfeiture  in  rem  in  cases  of  this  nature."  ci 
*The  other  question  raised  by  the  exc^>-» 
tions  is  more  difficult,  and  requires  a  con- 
struction of  the  clause  of  the  section  5283, 
••with  intent  that  such  vessel  should  be  em- 
ployed in  the  service  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  peo- 
ple," and  more  particularly  the  significance 
of  the  words  •'colony,  district,  or  people," 
and  a  determination  whether  the  require- 
ments of  the  law  are  satisfied  by  the  allega^ 
tions  of  the  libel  that  the  vessel  was  intend- 
ed to  be  employed  "in  the  service  of  certain 
insurgents  or  persons  in  the  Island  of  Cu- 
ba," and  whether  the  statute  admits  a  con- 
struction which  would  make  a  vessel  liable 
to  forfeiture  when  fitted  out  for  the  intend- 
ed employment  of  any  one  or  more  persons 
not  recognized  as  a  political  power  by  the 
executive  of  our  nation. 

The  section  under  which  this  libel  haa 
been  filed  was  originally  the  third  section  of 
the  act  of  Jane  5,  1794  (1  Stat  p.  281,  a  60)f 
and   the  language  at  that  time  only  con- 


tained the  provision  that  .» 
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be  fitted  out  with  intent  that  said  yeflsel 
should  be  employed  in  the  seryice  of  any 
foreign  prince  or  state  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or 
property  of  any  foreign  prince  or  state  with 
whom  the  United  States  might  be  at  peace. 

While  that  was  the  language  of  the  act, 
the  question  came  before  the  supreme  court 
in  the  case  of  Gelston  y.  Hoyt,  3  Wheat  328, 
and,  in  spealLing  of  a  plea  considered  nec- 
essary for  a  defense  to  a  suit  for  damages 
for  a  seizure  under  this  statute,  it  was  held 
that  such  plea  was  bad,  "because  it  does  not 
aver  the  goyernments  of  Petion  and  Chris- 
tophe  are  foreign  states  which  haye  been 
duly  recognized  as  such  by  the  goyemment 
of  the  United  States." 

In  this  case  there  was  no  distinction  made 
between  the  party  in  whose  seryice  the  ves- 
sel was  to  be  employed  and  the  one  against 
whom  hostilities  were  intended,  and  the  lan- 
guage of  the  court  would  fully  Justify  the 
conclusion  they  should  both  haye  been  rec- 
ognized, either  as  princes  or  states. 

Subsequently,  as  is  stated  by  Mr.  Wharton 
in  his  work  on  International  Law,  upon  the 
g  outbreak  of  war  between  the  South  Ameri- 
*  can  colonies  and  Spain,  upon  a  special  *mes- 
sage  of  the  president  to  congress  upon  the 
subject,  the  words  **or  of  any  colony,  dis- 
trict, or  people"  were  added  to  the  descrip- 
tion of  both  parties  contemplated,— both  that 
one  into  whose  employment  the  yessel  was  to 
enter,  and  that  one  against  whom  the  hos- 
tilities were  contemplated. 

Has  the  addition  of  these  words  changed 
the  character  of  the  party  Intending  to  em- 
ploy such  yessel  from  that  of  a  political 
power  duly  recognized  as  such,  as  is  de- 
clared by  the  court  In  Gelston  y.  Hoyt,  to 
that  of  a  collection  o<  indiyiduals  without 
any  recognized  political  position?  This  ques- 
tion has  been  before  the  courts  frequently, 
and  several  times  been  examined  ana  com- 
mented upon;  but  in  no  case  which  I  have 
been  able  to  find  has  it  been  so  presented, 
unconnected  with  questions  of  fact,  that 
there  has  been  a  ruling  upon  it  so  that  it  can 
be  considered  as  final  and  conclusiye. 

Beyond  question  the  courts  are  bound  by 
the  actions  of  the  political  branch  of  the 
goyemment  in  the  recognition  of  the  politi- 
cal character  and  relations  of  foreign  na- 
tions, and  of  the  conditions  of  peace  or  war. 

The  act  of  1794,  as  well  as  its  modifica- 
tion, that  act  of  1818,  used  the  same  lan- 
guage in  describing  the  power  or  party  in 
whose  behalf  or  Into  whose  seryice  the  ves- 
sel was  intended  to  enter  as  was  used  in  de- 
scribing the  political  power  against  which  it 
is  intended  that  hostilities  should  be  com- 
mitted; and,  as  far  as  the  language  itself 
goes.  It  is  impossible  to  say  that,  in  using 
the  words  in  one  clause  of  the  sentence,  the 
political  character  and  power  was  intended, 
while  in  another  clause  of  the  same  sentence 
words  used  in  exactly  the  same  connection, 
and  with  apparently  the  same  force  and 


meaning,  were  intended  to  represent,  not  tht 
political  power,  but  the  indiyiduala  of  a  cer- 
tain colony,  district,  or  people. 

It  is  contended  that  although  the  original 
act  of  1794  required  the  construction  giyen 
it  in  Gelston  y.  Hoyt,  that  each  party  should 
be  one  duly  recognized  by  the  United  States, 
yet  the  modification  of  1818  so  changed  it 
that  it  should  be  held  to  apply  to  any  per- 
sons, regardless  of  their  political  character, 
for  whose  service  a  yessel  might  be  intended. 

It  is  understood  that  this  modification  wasji; 
brought  about* by  the  special  message  of* 
President  Madison  of  December  26,  1816. 
The  question  presented  by  this  message  Is 
clearly  set  forth  in  the  language  used.  He 
says:  "It  is  found  that  the  existing  laws 
have  not  the  efiiicacy  necessary  to  preyent 
violations  of  the  United  States  as  a  nation  at 
peace  towards  belligerent  parties,  and  other 
unlawful  acts  on  the  high  seas  by  armed 
vessels  equipped  within  the  waters  of  the 
United  States." 

In  further  explanation  of  the  condition  of 
affairs  which  called  for  this  modification  of 
this  statute  may  be  considered  the  letter  of 
Mr.  Monroe,  secretary  of  state,  to  Mr.  For- 
sythe,  January  10,  1817,  in  which  he  speaks 
of  vessels  going  out  as  merchant  yessels,  and 
hoisting  the  fiag  of  some  of  the  belligerents, 
and  cruising  under  it;  of  other  yessels,  armed 
and  equipped  in  our  ports,  hoisting  such 
flags  after  getting  out  to  sea;  and  of  vessels 
having  taken  on  board  citizens  of  the  United 
States,  who,  upon  the  arrival  at  neutral 
points,  haye  assumed  the  character  of  ofll- 
cers  and  soldiers  in  the  service  of  some  of 
the  parties  in  the  contest  then  preyailing. 
All  of  this  correspondence  shows  that  the 
effort  at  that  time  was  to  enforce  neutrality 
between  recognized  and  belligerent  parties. 
That  the  parties  then  in  contest  were  recog- 
nized as  belligerents,  and  a  neutrality  was 
sought  to  be  preserved,  is  clearly  shown  by 
the  first  annual  message  of  President  Mon- 
roe, in  1817.  He  says:  •'Through  eyery 
stage  of  the  confiict,  the  United  States  haye 
maintained  an  impartial  neutrality,  giylng 
aid  to  neither  of  the  parties  in  men,  money, 
ships,  or  munitions  of  war.  They  haye  re- 
garded the  contest,  not  in  the  light  of  an 
ordinary  insurrection  or  rebellion,  but  as  a 
civil  war  between  parties  nearly  equal,  hay* 
ing,  as  to  neutral  powers,  equal  rights.  Our 
ports  have  been  opened  to  both,  and  any  ar- 
ticle ♦  ♦  ♦  that  either  was  permitted  to 
take  has  been  equally  free  to  the  other." 

It  is  considered  that  this  shows  what  was 
in  contemplation  at  the  time  of  the  enact- 
ment of  the  law  of  1818,  and  that  what  was 
intended  was  to  preyent  the  fitting  out  of 
yessels  to  be  employed  in  the  seryice  of  a 
colony,  district,  or  people  which  had  been 
recognized  as  belligerents,  but  which  had  not 
been  recognized  as  an  independent  state,  or 
which  was  not  represented  in  the  political 
world  by  a  prince.  g 

•  There  appears  to  beknothing  in  the  remedy* 
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demanded  at  that  time,  or  In  the  language 
used,  to  show  that  the  words  so  added  were 
Intended  to  represent  or  be  construed  as  re- 
ferring to  the  Individual  people  of  any  col- 
ony, district,  or  people,  or  any  number  of 
them,  however  designated,  except  as  in  their 
collective  representative  political  capacity, 
any  more  than  there  is  to  show  that  the  term 
**state"  in  the  original  was  intended  to  refer 
to  the  individual  people  of  the  state. 

The  language  of  the  foreign  enlistment  act 
of  Great  Britain  (59  Geo.  III.  c.  69,  8  7) 
leaves  no  question  as  to  the  intention  of  par- 
liament in  that  legislation,  as  it  added  to  the 
words  of  our  statute  the  words  ''or  part  of 
any  province  or  people  or  of  any  person  ex- 
ercising or  assuming  to  exercise  any  powers 
of  government  in  or  over  any  foreign  state, 
colony,  province  or  parts  of  any  province  or 
people." 

In  order  to  give  the  statute  under  which 
this  libel  is  brought  the  force  contended  for 
by  the  libelant,  it  is  necessary  to  eliminate 
from  the  provision  that  makes  it  necessary 
to  declare  how  the  vessel  is  to  be  employed 
the  entire  clause  **ln  the  service  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district, 
or  people,"  or  to  read  Into  It  the  language 
found  in  the  act  of  Great  Britain  or  its  equiv- 
alent. That  it  was  the  izeneral  understand- 
ing at  the  time  of  the  passage  of  the  original 
act  that  it  was  considered  to  apply  only  to 
duly  recognized  nations  is  shown  by  the  fact 
that  in  the  case  of  U.  S.  v.  Guinet,  2  Dall. 
321,  Fed.  Gas.  No.  15,270,  under  this  same 
section  (the  first  case  brought  under  it)  the 
indictment  alleged  fully  in  terms  that  both 
the  state  of  the  republic  of  France,  in  whose 
{service  the  vessel  was  to  be  employed,  and 
the  king  of  Great  Britain,  were  a  state  and  a 
prince  with  whom  the  United  States  was  at 
()eace. 

In  the  case  of  U.  S.  v.  Quincy,  6  Pet  445, 
the  supreme  court  says  that  the  word  **peo- 
ple*'  was  used  in  this  statute  as  simply  de- 
scriptive of  the  pawer  in  whose  service  the 
vessel  was  intended  to  be  employed,  and  is 
one  of  the  denominations  applied  by  the  acts 
of  congi'ess  to  a  foreign  power. 

In  the  case  of  The  Meteor,  Fed.  Gas.  No. 
g  9,496,  where  the  original  libel  alleged  that 
•  the  vessel  was  fltted*out  with  the  intent  that 
she  should  be  employed  In  the  service  of  cer- 
tain persons  to  commit  hostilities  against  the 
government  of  Spain,  it  was  considered  nec- 
essary to  amend  it  by  alleging  that  she  was 
intended  to  be  employed  by  the  government 
of  Chill;  and  in  that  case  there  was  pre- 
sented a  certificate  of  the  secretary  of  state, 
under  seal,  of  the  fact  of  the  war  existing  be- 
tween Spain  and  Chili,  and  that  they  were 
both  nations  with  whom  the  United  States 
were  at  peace. 

In  addition  to  the  declaration  of  the  su- 
preme court  in  the  cases  of  Gelston  v.  Hoyt 
and  U.  S.  v.  Quincy,  this  question  has  been 
incidentally  under  examination  In  several 
cases  in  the  lower  courts.     In  the  case  of 


The  Garondelet,  37  Fed.  800,  Judge  Brovm 
jsays:  "Section  5283  is  designed  in  general 
to  secure  our  neutrality  between  foreign  bel- 
ligerent powers.  But  there  can  be  no  obli- 
gation of  neutrality  except  towards  some  rec- 
ognized state  or  power,  de  jure  or  de  facto. 
Neutrality  presupposes  two  belligerents,  at 
least;  and,  as  respects  any  recognition  of 
belligerency,—!,  e.,  of  belligerent  rights,— the 
judiciary  must  follow  the  executive.  To  fall 
within  the  statute,  the  vessel  must  be  intend- 
ed to  be  employed  in  the  service  of  one  for- 
eign prince,  state,  colony,  district,  or  people 
to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  another 
with  which  the  United  States  are  at  peace. 
The  United  States  can  hardly  be  said  to  be 
at  peace,  in  the  sense  of  the  statute,  with  a 
faction  which  they  are  unwilling  to  recog- 
nize as  a  government;  nor  could  the  emls- 
ing  or  committing  of  hostilities  against  such 
a  mere  faction  well  be  said  to  be  commit- 
ting hostilities  against  the  subjects,  citizens, 
or  property  of  a  district  or  people,  within 
the  meaning  of  the  statute.  So,  on  the  oth- 
er hand,  a  vessel,  in  entering  the  service  of 
the  opposite  faction  of  Hippolyte,  could  hard- 
ly be  said  to  enter  the  service  of  a  foreign 
prince  or  state,  or  of  a  colony,  district,  or 
people,  unless  our  government  had  recog- 
nized Hlppolyte's  faction,  as  at  least  consti- 
tuting a  belligerent,  which  ft  does  not  ap- 
pear to  have  done." 

In  the  case  of  The  Conserva,  88  Fed.  481, 
a  case  in  which  it  was  alleged  the  vessel  was 
to  be  used  in  a  contest  between  Legitime 
and  Hippolyte,  Judge  Benedict  says:  "The^- 
•libel  in  this  case  charges  certain  facts  to* 
have  been  done  in  connection  with  the  vessel 
with  the  Intention  that  the  vessel  be  em- 
ployed in  the  service  of  certain  rebels  in  a 
state  of  Insurrection  against  the  organized 
and  recognized  government  of  Hayti,  to 
cruise  and  commit  hostilities  against  the  sub- 
jects, citizens,  or  property  of  the  republic  of 
Hayti,  with  whom  the  United  States  are  at 
peace.  A  violation  of  the  neutrality  whlcb 
the  United  States  is  obliged  to  maintain  be- 
tween the  rebels  mentioned  and  the  gov- 
ernment of  the  republic  of  Hayti  is  the  grav- 
amen of  the  charge.  But  the  evidence  fails 
to  show  a  state  of  facts  from  which  the 
court  concluded  that  the  United  States  was 
ever  under  any  obligation  of  neutrality  to 
the  rebels  mentioned,  or  is  now  under  any 
obligation  of  neutrality  to  the  government  of 
the  republic  of  Hayti." 

In  the  case  of  U.  S.  v.  Trumbull,  48  Fed. 
99,  Judge  Ross  carefully  reviews  the  differ- 
ent authorities,  examines  the  question,  and 
clearly  Indicates  how  he  would  have  decided 
the  question  had  it  been  necessary  for  the 
purposes  of  deciding  the  case  before.  He 
says:  "Does  section  5283  of  the  Revised 
Statutes  apply  to  any  people  whom  it  is  op- 
tional with  the  United  States  to  treat  as  pi- 
rates? That  section  is  found  in  the  chapter 
headed  'Neutrality,'  and  it  was  carried  Into 
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the  Revised  Statntes,  and  waa  originally  en- 
acted in  furtherance  of  the  obligations  of 
the  nation  as  a  neutral.  The  very  idea  of 
neutrality  Imports  that  the  neutral  will  treat 
each  contending  party  alike;  and  it  will  ac- 
cord no  right  or  privilege  to  one  that  it  with- 
liolds  from  the  other,  and  will  withhold  none 
from  one  that  it  accords  to  the  other.*' 

In  spealcing  of  the  case  of  U.  S.  v.  Quincy, 
in  which  it  was  said  that  the  word  "people" 
"was  one  of  the  denominations  applied  by 
the  act  of  congress  to  a  foreign  power/'  he 
says:  ''This  can  hardly  mean  an  association 
of  people  in  no  way  recognissed  by  the  Unit- 
ed States  or  by  the  government  against 
which  they  are  rebelling,  whose  rebellion  has 
not  attained  the  dignity  of  war,  and  who 
may,  at  the  option  of  the  United  States,  be 
treated  by  them  as  pirates." 

In  the  case  of  U.  S.  v.  The  Itata,  5  G.  C.  A. 
g  606,  66  Fed.  606,  on  appeal  before  the  circuit 
*  court  of  appeals,  the^quecrtion  was  fully  and 
carefuUy  considered  in  an  elaborate  opinion, 
and  although  not  found  necessary  to  decide 
the  question  in  this  case,  as  the  case  was 
disposed  of  upon  other  grounds,  it  is  consid- 
ered to  be  apparent  bow  the  question  would 
have  been  decided  had  It  been  neceseary. 
The  force  of  the  word  "people,"  as  used  in 
this  statute,  is  carefully  examined,  as  well  as 
all  other  questions,  and  it  is  considered  that 
the  force  ot  the  conclusion  which  must  nec- 
essarily result  from  such  investigations  can- 
not be  avoided. 

In  the  case  of  U.  S.  v.  Hart,  74  Fed.  721, 
Judge  Brown  expresses  his  view  of  this  sec- 
tion by  saying:  "Section  5283  deals  with 
armed  cruisers,  designed  to  commit  hostili- 
ties in  favor  of  one  foreign  power  as  against 
another  foreign  power  with  whom  we  are  at 
peace." 

The  same  language  is  used  by  the  court  in 
the  case  of  Wiborg  v.  U.  S.,  163  U.  S.  632, 
16  Sup.  Ct  1127,  1107,  but  it  is  contended  in 
oehalf  of  the  libelant  that  this  language  was 
modified  by  the  subsequmt  declaration,  made 
in  the  same  case,  that  the  operation  ot  this 
statute  is  not  necessarily  dependent  on  the 
existence  of  such  state  of  belligerency.  In 
using  the  latter  language,  it  would  seem  that 
the  court  had  the  entire  statute  under  con- 
templation, and  more  particularly  section 
5286,  Rev.  St  (the  sixth  section  of  the  origi- 
nal act),  which  plainly  does  not  depend  upon 
a  state  of  belligerency  or  neutrality.  This 
was  the  section  then  under  consideration, 
as  the  immediate  context  and  following  sen- 
tence show,  and  was  the  section  upon  which 
the  suit  was  based;  and  it  cannot  be  con- 
sidered that  this  language  was  Int^ided  to 
apply  to  another  section,  the  consideration 
of  which  was  in  no  way  called  in  question. 

With  this  understanding  of  the  language 
in  this  case,  in  that  case,  every  judicial  deci- 
sion, remarlc,  or  ruling,  where  the  question 
has  been  under  consideration  or  examina- 
tion, appears  to  be  in  favor  of  the  position 
talcen  by  the  claimants  in  the  exceptions. 


In  the  caae  of  The  Mary  N.  Hogan,  18  Fed. 
629,  and  in  the  cases  of  the  Intended  charge 
of  that  vessel,  boxes  of  arms  and  ammuni- 
tion (20  Fed.  50),  it  does  not  appear  that  this 
question  was  raised  by  the  claimant  or  consid-J^ 
ered*by  the  learned  judge;  and  his  language* 
in  the  subsequent  cose  of  The  Carondelet, 
where  it  was  raised  and  discussed,  may  be 
accepted  as  presumptive  proof  of  what  his 
decision  would  have  been,  had  it  beeh  so 
considered. 

The  same  is  trud  of  the  cue  of  The  City 
of  Mexico,  28  Fed.  148^  decided  by  me  in 
this  court  In  that  case  the  defense  waa  up- 
on entirely  different  grounde,  and  the  force 
of  the  portion  of  the  statute  contended  for, 
the  necessity  that  there  should  be  an  intent 
not  only  that  the  vess^  should  intend  to 
commit  hostilities,  but  that  for  such  pur- 
poses she  should  be  employed  in  the  service 
of  some  political  power,  was  entirdy  lost 
sight  of  and  eliminated  from  the  considera- 
tion of  the  case. 

T^e  only  expression  authoritatively  given 
which  I  have  been  able  to  find  opposed  to 
the  view  of  the  claimant  in  his  eScceptions 
is  that  of  a  portion  of  the  letter  of  the  hon- 
orable attorney  general  to  the  secretary  of 
states  of  December  16,  1869  (IS  Op.  Attys. 
Gen.  U.  S.  177),  and  cited  in  the  case  of  Wi- 
borg V.  U.  S.  I  do  not  consider  that  I 
should  be  doing  myself  justice  to  pass  that 
by  unnoticed,  as  it  has  raised  more  ques- 
tions in  my  mind,  and  called  for  and  com- 
pelled more  thought  and  consideration,  than» 
anything  else  connected  with  the  case;  but 
I  feel  comp^ed  to  reach  a  different  conclu- 
sion than  is  th&ce  expressed* 

The  general  purpose  and  intuit  of  that  let- 
ter was  to  declare  that  the  insurrection  in 
Cuba  was  not  a  fitting  opportunity  to  enforce 
the  provisions  of  this  law,  inasmuch  as  we 
owed  no  duty  to  such  insurgents  to  protect 
them  from  hostilities,  or,  rather,  that  any 
contest  between  Spain  and  such  insurgenta 
could  not  be  considered  as  hosrtilities,  but  in- 
cidentally it  was  stated  that  a  condition  of 
belligerency  was  not  necessary  for  the  op- 
eration of  this  statute. 

It  could  not  be  considered  that  we  owed 
such  insurgents  no  such  duty  because  we 
were  not  at  peace  with  them,  but  because  we 
had  never  recognized  them  aa  a  colony,  dis- 
trict, or  people. 

The  force  and  effect  of  the  letter  was  that 
the  Cuban  insurgents  had  not  been  recog-^ 
nized  as  a  colony,  district  or  ^people,  and* 
therefore  this  section  did  not  apply.  If  they 
had  not  been  then  so  recognized,  or  were  not 
entitled  to  be  so  recognized,  how  can  they 
now  be  so  recognized  or  described  as  to  come 
within  terms  of  the  statute  in  question? 

It  is  considered  that  the  argument  used  in 
such  letter  to  show  that  the  statute  should 
be  held  applicable  to  cases  where  there  waa 
no  condition  of  belligerency,  and  but  one  po- 
litical power  recognized,  would  have  been 
fully  as  applicable  under  the  did  law,  wheo 
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tbe  case  of  Geteton  t.  Hoyt  decided  to  the 
contrary. 

The  fact  that  a  vessel  was  fitted  out  to  be 
employed  in  the  service  of  a  prince  would 
not  necessarily  imply  that  such  prince  was  a 
political  power  recognized  by  the  United 
States,  any  more  than  would  the  terms  a 
"colony,  district,  or  people,"  under  the  act  of 
1818.  But  the  supreme  court  clearly  held  in 
that  case  that  it  must  be  alleged  that  such 
prince  or  state  has  been  recognized  as  such 
by  the  United  States.  The  same  argument 
used  therein  would  call  for  the  application  of 
this  statute  for  the  forfeiture  of  any  vessel 
fitted  out  to  be  employed  by  any  person,  in- 
dividual, corporation,  or  firm  for  the  purpose 
of  committing  hostilities  against  a  state  at 
peace,  which  would  plainly  not  come  within 
the  provisions  of  the  statute,  however  much 
It  might  be  considered  international  policy  or 
proper  national  conddct. 

It  is  impossible,  in  my  view  of  the  con* 
structlon  required  by  the  language  used,  to 
properly  apply  the  term  "a  people,'*  used  in 
the  connection  in  which  it  is  found,  to  any 
persons,  few  in  number,  and  occupying  a 
small  territory,  with  no  recognized  political 
organization,  although  they  might  procure 
the  fitting  out  and  arming  of  a  vessel.  I  fail 
to  find  any  ground  for  giving  this  statute—a 
criminal  one,  as  it  is— any  but  its  ordinary 
application.  The  question  presented  is  clear 
and  distinct:  Are  "certain  insurgents  or  per- 
sons in  the  Island  of  Cuba"  properly  describ- 
ed by  either  of  the  terms  **a  colony,"  *'a  dis- 
trict," or  "a  people,"  and,  if  so,  which?  The 
inconveniences  which  might  arise  from  the 
political  branch  of  our  government  recogniz- 
ing such  insurgents  as  a  colony,  district,  or 
people  having  political  existence,  and  as  bel- 
ligerents, cannot  be  considered  in  determin- 
ing whether  they  are  entitled  to  such  de- 
JJ  scription. 

•  *Tbis  statute  Is  a  criminal  and  penal  one, 
and  is  not  to  be  enlarged  beyond  what  the 
language  clearly  expresses  as  being  intend- 
ed. It  is  not  the  privilege  of  courts  to  con- 
strue such  statutes  according  to  the  emer- 
gency of  the  occasion,  or  according  to  tem> 
porary  questions  of  policy,  but  according  to 
the  principles  considered  to  have  been  estab- 
lished by  a  line  of  judicial  decisions. 

It  Is  contended  that,  if  the  principles  em- 
bodied In  the  exceptions  are  declared  to  be 
the  law,  there  can  be  no  law  for  the  preven- 
tion of  the  fitting  out  of  armed  and  hostile 
vessels  to  stir  up  insurrections  and  commit 
hostilities  against  nations  with  which  we  are 
at  peace,  and  that  such  conclusion  would 
make  the  parties  engaged  in  any  such  expe- 
dition liable  to  prosecution  as  pirates. 

To  the  first  of  these  points,  it  is  considered 
that  section  5280  is,  as  has  been  constantly 
held,  intended  to  prevent  any  such  expedi- 
tions, regardless  of  the  character  of  the  par- 
ties in  whose  behalf  they  were  organized, 
the  only  distinction  being  that  In  that  case 
It  is  ne<'es8ary  to  bring  a  criminal  suit,  and 


prove  overt  acts;  while  under  this  portion  of 
this  section  the  intent  is  the  gravamen  of  the 
charge  and  the  prosecution  is  against  the 
vessel,  regardless  of  the  persons  engaged  In 
the  fitting  out  or  the  Ignorance  or  Innocence 
of  the  owners. 

This  is  not  a  case  that  can  be  or  should  be 
determined  upon  questions  of  public  policy, 
and  whether  any  parties  subject  themselves 
to  prosecution  for  piracy  or  not  should  have 
no  weight  In  Its  consideration.  If  they 
should  be  so  subject,  they  would  have  the 
benefit  of  the  necessity  of  proving  piratical 
acts,  rather  than  Intentions. 

It  Is  certainly  considered  to  be  true  that 
any  such  parties  would  be  considered  aa  pi- 
rates by  Spain,  and  would  be  treated  as  such 
If  found  in  any  acts  of  hostility,  regardless 
of  any  recognition  this  nation  might  give 
them  by  considering  them  as  having  any 
political  character  as  a  people. 

Without  attempting  further  argument,  but 
regretting  that  the  pressing  duties  of  a  very 
busy  term  of  jury  trials  have  prevented  a 
fuller  and  more  complete  expression  of  my 
views,  it  is  my  conclusion  that  the  line  of  ju-g 
dicial  decisions  demands*that  a  construction* 
should  be  put  upon  the  section  In  question 
which  would  hold  that  it  was  the  Intention 
of  congress  in  such  enactment  to  prevent 
recognized  political  powers  from  having  ves- 
sels prepared  for  their  service  in  the  United 
States,  but  that  it  was  not  the  intention  to 
extend  such  prohibition  to  vessels  fitted  out 
to  be  employed  by  individuals  or  private  par- 
ties, however  they  might  be  designated,  for 
piratical  or  other  hostilities,  where  no  protec- 
tion could  be  obtained  by  a  commission  from 
a  recognized  government.  In  such  case  they 
would  be  held  liable  under  the  section  which 
provides  for  the  fitting  out  of  a  military  ex- 
pedition, or,  if  they  were  guilty  of  any  pi- 
ratical acts  upon  the  high  seas,  they  would 
become  liable  under  the  laws  for  the  punish- 
ment of  such  acts.  It  is  considered  that  at 
the  time  of  the  amendment  of  1818  this  con- 
struction had  been  declared,  and  the  lan- 
guage of  the  amendment  was  in  no  way  in- 
tended to  change  such  construction,  but  was 
only  Intended  to  apply  to  the  new  designa- 
tion of  political  powers,  the  existence  of 
which  had  been  recognized  as  belligerents, 
if  not  as  independents,  and  who  were  enti- 
tled to  the  rights  of  neutrals;  that  the  libel 
herein  does  not  state  such  a  case  as  is  con- 
templated by  the  statute,  In  that  it  does  not 
allege  that  said  vessel  had  been  fitted  out 
with  Intent  that  she  be  employed  in  the  serv- 
ice of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people  recognized  as  such 
by  the  political  power  of  the  United  States, 
and,  unless  it  can  be  so  amended,  should  be 
dismissed;  and  it  is  so  ordered. 

Since  writing  the  foregoing,  the  libel  here- 
in has  been  amended  by  inserting,  in  place 
of  "by  certain  Insurgents  or  persons  In  the 
Island  of  Cuba,"  the  word»  "In  the  service  of 


no 


17  SUPREME  COURT  REPORTER, 


«  certain  people,  to  wit,  certain  people  tlien 
engaged  In  armed  resistance  to  the  govern- 
ment of  the  king  of  Spain  In  the  Island  of 
Cuba";  but  it  is  considered  that  the  objection 
to  the  libel  In  sustaining  the  exceptions  has 
not  been  overcome,  but  that,  although  the 
language  has  been  somewhat  changed,  the 
substance  has  not  been  amended  in  the  ma- 
terial part,  inasmuch  as  it  appears  clearly 
that  the  word  **people''  Is  used  in  an  individ- 
g  nal  and  personal  sense,  and  not  as  an  organ- 
*  ized  and  *recognized  political  power  in  any 
way  corresponding  to  a  state,  prince,  colony, 
or  district,  and  can  In  no  way  change  my 
conclusion  heretofore  expressed;  and  the  li- 
bel must  be  dismissed. 


ti66  U.  &  UO) 

THE  CONQUEROR. 

(March  8,  18874 

No.  08. 

buPBBMB  Court— CERTioBARf  to  CiROurr  Courts 
or  Appeal  —  Ccstoms  Dutibs  —  Vessels  ok 
Yachts— Wrongful  Sbizukb — Cbrtipicatb  of 
Probablb  Causb— Expert  Eyidbnob^Dbmur- 
raob-*Amoubt— Evidbncb— ExPBNSB  OF  SIbbp- 

INO. 

1.  Certiorari  may  issTie  to  a  circuit  court  of 
appeals  after  final  disposition  of  the  case  In 
that  court,  and  it  is  Immaterial  that  the  man- 
date has  already  gone  down. 

2.  A  decree  was  entered  by  a  circuit  court  of 
appeals  June  6th,  immediately  after  the  ad- 
journment of  the  supreme  court,  and  an  appli- 
cation to  the  supreme  court  for  certiorari  to  re- 
Flew  the  same  vraa  made  on  April  16th  fol- 
lowing. Held,  that  as  the  application  was  made 
dnring  the  next  term,  and  within  one  year  from 
the  date  of  the  decree,  it  was  not  too  late. 

8.  It  seems  tbnt  an  application  for  certiorari 
to  review  a  decision  of  a  circuit  court  of  ap- 
peals may  be  made  within  one  year,  by  analogy 
to  the  time  allowed  for  taking  an  appeal  or 
writ  of  error  to  review  its  decisions. 

4.  Ships  or  vessels  are  not  dutiable,  eo  nom- 
ine, under  the  tariCf  laws,  and  are  not  dutiable 
"articles,"  in  the  mennlng  thereof.  Therefore 
a  larire  pleasure  yacht  purchased  abroad  and 
brouffht  to  this  country  by  an  American  citizen 
cannot  be  subjecto<l  to  duty. 

5.  Rfv.  St.  §  970,  providing  for  a  certificate 
of  probable  cause  of  seizure  when  Judgni^nt  is 
given  for  the  claimant,  is  confined  to  cases  in 
which  the  collector  or  other  officer  makes  a  sei- 
zure, followed  by  a  suit  or  prosecution  in  the 
name  of  the  United  States  for  a  penalty  or  for- 
feiture, and  does  not  apply  where  a  vessel  is 
simply  detained,  under  Rev.  St.  §  29G4.  for  non- 
payment of  duties  claimed.  A  certificate  giv- 
en in  such  a  case  does  not  protect  the  collector 
from  a  jndpmt»ut  for  damages. 

6.  The  weight  to  be  given  to  expert  testimony 
Is  a  question  to  be  determined  by  the  jury,  and 
there  is  no  rule  of  law  which  requires  them  to 
RurrtMider  their  own  judgment,  or  to  give  a  con- 
trolling inlluonce  to  the  opinion  of  witnesses. 
Therefore,  when  opinions  as  to  value  are  given 
by  persons  duly  qualified  to  jud/^'e  of  the  sub- 
ject-matter, the  jury  may  exercise  an  independ- 
ent judgment,  even  if  the  testimony  is  contra- 
dicted. 

7.  It  is  not  the  mere  fact  that  a  vessel  is  de- 
tained that  entitles  the  owner  to  demurrage. 
There  roust  be  a  pecuniary  loss,  or  at  least  a 
reasonable  certainty  of  pecuniary  loss,  and  not 
4i  mere  incouveuience  arising  from  an  inability 


to  use  the  vessel  for  the  purpose  of  pleasnra 
There  must  be  a  loss  of  profits.  In  the  commer* 
cial  sense,  and  reasonable  proof  of  the  amount 

8.  The  best  evidence  of  damage  suffered  bf 
tortious  detentior  of  a  vessel  is  the  sum  for 
which  vessels  of  the  same  size  and  class  can  be 
chartered  in  the  market.  In  the  abseuoe  of 
such  market  value,  the  value  of  her  use  to  the 
owner  in  the  business  In  which  she  was  engaged 
at  the  time  of  detention  is  a  proper  basts  for 
estimating  damages;  and  the  bookis  of  her  own- 
er, showing  her  earnings  about  that  time,  an 
competent  evidence  of  her  probable  earninga 
dnring  detention. 

9.  A  new  pleasure  yacht,  of  872  tons,  oostliic 
$75,000,  Intended  solely  for  the  use  of  lier  own- 
er, was  wrongfully  detained  by  a  collector  of 
customs  from  August  27th  to  February  3d.  A 
steamboat  broker  and  a  yacht  broker  each  tes- 
tified. In  substance,  that  the  value  of  her  use 
was  $100  a  day;  the  latter  fortifying  his  opin- 
ion by  no  facts  whatever,  and  the  former  mere- 
ly referring  to  the  charter  of  a  boat  of  about 
the  same  size,  three  or  four  years  before,  under 
circumstances  which  he  said  were  "a  little  dif- 
ferent" Another  yacht  broker  said  her  valuer 
without  the  crew,  for  the  whole  period  of  de- 
tention, was  about  $20,000;  stating  that  there 
was  a  large  demand  for  such  vessels,  and  great 
diiSculty  in  getting  them.  Hdd,  that  this  evi- 
dence was  insufficient  to  justify  an  award  for 
demurrage,  and  that  an  award  of  $15,000  was 
■o  great  as  to  induce  the  belief  that  the  wit- 
nesses were  most  friendly  to  the  owner,  e^ 
pecially  as  the  court  would  take  judicial  notioe 
of  the  fact  that  tlie  yachting  season  in  Northern 
waters  comes  to  an  end  before  November  1st 

10.  The  fact  that  the  marshal  is  limited  te 
$2.50  a  day  for  keeping  vessels  libeled  or  a> 
tached  (Rev.  St.  f  629)  does  not  prevent  the 
owner  from  incurring  larger  expenses  for  crew 
and  provisions  necessary  to  properly  care  for 
the  vessel,  or  from  recovering  the  same,  where 
the  vessel  is  held  to  have  been  wrongfully  de- 
tained. 

11.  Where  a  commissioner  to  whom  the  cause 
was  referred,  the  district  court,  and  the  circuit 
court  of  appeals,  all  agreed  that  a  certain  claim 
for  expenses  of  keeping  a  vessel  wrongfully  de- 
tained by  a  collector  of  customs  was  reasona- 
ble, held,  that  the  supreme  court  would  not  di»- 
turb  the  finding,  though  the  charge  seemed 
large. 

On  Writ  of  Certiorari  to  the  Circuit  Court  of  ^ 
Appeals  for  the  Second  Circuit  n 

•This  was  a  libel  by  Frederick  W.  Vai^? 
derbllt  to  recover  possession  of  the  steam 
yacht  Conqueror,  of  which  he  was  the  owner* 
and  which  was  alleged  to  be  Illegally  de- 
tained by  J.  Sloat  Fassett  then  collector  at 
customs  for  the  district  of  New  York. 

The  material  facts  of  the  case  are  aa  fol- 
lows: In  May,  1891,  Vandcrbllt  who  la  a 
native-born  American  citizen,  purchased  of 
one  Bailey,  of  Klngstx>n-upon-Hull,  England* 
the  yacht  Conqueror,  a  foreign-buUt  vesael* 
for  the  sum  of  £15,500,  or  about  $75,000.  The 
bill  of  sale  was  certified  by  the  United  States 
consul  at  Liverpool,  and  the  yacht  was  de* 
livered  to  Vanderbllt  at  HulL  The  yesssc 
was  designed  for  pleasure  only,  and  has  nev- 
er been  put  to  any  other  use.  After  a  cruise 
to  Norway,  Mr.  Vanderbllt  returned  with  h« 
to  England,  and  in  June  was  elected  a  mem« 
ber  of  the  Royal  Mersey  Yacht  Club  of  Liv- 
erpool; thereby,  it  seems,  obtaining  the  right 
to  fly  the  blue  ensign  of  her  majesty's  fleet 
He  never  did,  however,  tly  a  British  flag,  but 
always  carried  the  ensign  of  the  New  York 
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Yacht  Club,  and  her  enrollment  in  the  Llv- 
^  erpool  Yacht  Club  seems  to  have  been  with 
;J  the  intent  of  claiming  a  special  privilege  of 

•  exemption  from  tonnage  tax,  under  Rev.*8t 
S  4216,  accorded  to  yachts  belonging  to  for- 
eign yacht  dubs. 

Shortly  after  this  the  yacht  crossed  the 
ocean,  and  arrived  at  New  York  about  July, 
0,  1S91,  where  she  was  duly  entered  as  a 
vessel  with  the  collector  of  the  port,  and  paid 
the  light  money  levied  upon  her  by  the  col- 
lector as  a  vessel,  pursuant  to  Rev.  St  S 
4225.  She  also  received  from  the  deputy 
collector  a  certificate  to  her  bill  of  sale,  de- 
scribing her,  stating  that  she  had  been  sold 
by  Bailey  to  Yanderfoilt,  and  that  the  lat- 
ter was  a  citizen  of  the  United  States.  This 
entitled  her  to  protection  as  an  American 
vessel,  but  did  not  authorize  her  to  engage  in 
commerce.  After  cruising  for  some  time 
about  the  coast,  on  August  27,  1881,  in  obe- 
dience to  instructions  from  the  treasury  de- 
partment, founded  upon  an  opinion  of  the 
solicitor  of  the  treasury  that  the  yacht  should 
be  regarded  as  a  dutiable  importation,  the 
collector  took  forcible  possession  of  her,  and 
held  her  until  dispossessed  by  the  marshal 
under  authority  of  the  district  court.  On  Oc- 
tober Ist  Mr.  Fassett  went  out  of  office,  and 
was  succeeded  by  Francis  Hendricks,  to 
whom  the  possession  passed. 

Meanwhile,  on  September  1st,  Mr.  Yander- 
bilt  filed  his  present  libel  for  possession  of 
the  yacht,  alleging  his  citizenship;  the  fact 
that  the  vessel  was  designed,  intended,  and 
constructed  as  a  pleasure  yacht  only;  its  pur- 
oliase  by  the  libelant;  as  well  as  other  facts 
hereinb^ore  set  forth,— and  prayed  for  pro- 
cess against  the  vessel,  and  for  a  decree 
awarding  him  possession,  and  condemning 
Fassett  in  damages  and  costs.  Process  hav- 
ing been  Issued  against  the  yacht,  the  execu- 
tion thereof  by  the  marshal  was  restricted 
by  the  customs  oflScials,  and  it  was  not  until 
an  alias  and  plurles  process  had  been  issued 
that  the  marshal  succeeded  in  obtaining  ex- 
clusive and  undisputed  control  of  her.  Fas- 
sett then  applied  to  this  court  for  a  writ  of 
prohibition,  which  was  denied.  In  re  Fassett, 
142  U.  S.  479,  12  Sup.  Ct.  295. 

Answers  having  been  filed  by  Mr.  Fassett, 
as  late  collector  and  personally,  and  by  Mr. 
Hendricks,  as  collector,  praying  for  the  dis- 
co missal  of  the  libel  and  for  a  decree  of  resti- 
JJ  tntlon  of  the  yacht  to  the  collector,  the  cause 

•  came  on  for  a  hearing  In*the  district  court, 
and  resulted  in  a  decree  of  restitution  (49 
Fed.  99),  a  reference  to  a  commissioner  for 
an  assessment  of  damages,  and  a  subsequent 
decree  for  damages  in  the  sum  of  $15,000  as 
demurrage  for  detention  of  the  yacht  from 
August  27th  to  February  3d,  and  for  other 
Items  suflicient  to  make  up  a  total  decree  of 
$21,742.34. 

Upon  appeal  to  the  circuit  court  of  appeals 
this  decree  was  aflirmed  without  an  opinion, 
whereupon  appellant  applied  for  and  was 
granted  the  present  writ  of  certiorari. 


Asst  Atty.  Gen.  Whitney,  for  appelUint 
Ellhu  Root,  for  appellee. 

Mr.  Justice  BROWN,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

Two  questions  are  Involved  in  the  merits 
of  this  case:  First,  whether  this  vessel  was 
taxable  under  the  tariff  laws;  second,  wheth- 
er the  award  of  damages  was  justified  by 
the  law  and  the  testimony. 

1.  A  preliminary  objection  is  made,  how- 
ever, by  the  appellee  that  the  case  is  not 
properly  before  the  court,  because  the  man- 
date is  not  here,  and  because  the  case  was  in 
the  district  court,  and  was  brought  here  by 
a  writ  addressed  to  a  court  which  had  lost 
jurisdiction  of  it  before  the  writ  had  issued. 

The  fact  that  the  mandate  of  the  circuit 
court  of  appeals  to  the  district  court,  aflirm- 
ing  the  decree  of  that  court,  had  gone  down, 
is  immaterial.  The  transcript  of  the  record 
is  stfll  in  the  court  of  appeals,  and,  if  a  writ 
of  certiorari  can  be  issued  at  all  after  a 
final  disposition  of  the  case  in  that  court,  it 
could  not  be  defeated  by  the  issue  of  a  man- 
date to  the  court  below.  That  certiorari  can 
issue,  and,  indeed,  is  ordinarily  only  issued, 
after  a  final  decree  in  tbe  court  of  appeals, 
was  settled  by  this  court  in  American  Const. 
Go.  V.  Jacksonville,  T.  A  K.  W.  Ry.  Co.,  liS^ 
U.  S.  372,  3»4,  13  Sup.  Ot  758,  although  itj 
may  be  issued  before,  if  this^eourt  be  of  opin* 
ion  that  the  facts  of  the  case  require  an  ear- 
lier interposition.  The  Three  Friends,  17 
Sup.  Gt.  486. 

The  only  question  worthy  of  consideration 
in  this  connection  is  whether  the  writ  of  cer- 
tiorari should  not  have  been  applied  for  more 
promptly.  The  decree  sought  to  be  review- 
ed was  entered  June  6,  1893.  The  petition 
for  certiorari  was  not  filed  until  April  16, 
1894.  The  act  does  not  fix  the  time  within 
which  application  for  a  certiorari  must  be 
made.  As  tne  decree  was  entered  June  6tli, 
immediately  after  this  court  had  adjourned 
for  the  term,  and  as  the  application  must  be 
made  to  the  court  while  in  session,  no  fault 
is  imputable  to  the  government  In  not  mak- 
ing the  application  before  the  opening  of  the 
next  term  In  October;  and  while  we  think 
such  application  should  be  made  with  rea- 
sonable promptness,  as  it  was  made  during 
the  term  and  within  a  year  after  the  original 
decree,  we  think  It  was  within  the  time.  We 
do  not  think  the  party  comiilnlning  Is  limited 
to  the  six  months  allowed  by  section  11  of 
the  court  of  appeals  act  for  suing  out  a  writ 
of  error  from  the  court  of  appeals  to  review 
the  judgment  of  the  district  or  circuit  court; 
and  it  would  seem  that  he  Is,  by  analogy,  en- 
titled to  the  year  within  which,  by  section  6, 
an  appeal  shall  be  taken  or  writ  of  error 
sued  out  from  this  court  to  review  judgments 
or  decrees  of  the  court  of  appeals  in  cases 
where  the  losing  party  is  entitled  to  such  re- 
view. ,|p 

2.  Was  the  Conqueror  dutiable  under  ^x^ 
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tariff  act  of  October  1,  1890  (26  Stat.  567)? 
This  act  requires  duties  to  be  levied  upon  all 
"articles"  imported  from  foreign  countries 
and  mentioned  In  schedules  therein  contain- 
ed, none  of  which  schedules  mention  ships 
or  vessels  eo  nomine.  An  abstract  furnished 
us  of  the  corresponding  clauses  In  all  the 
principal  tariff  acts  from  1789  to  the  present 
date  shows  that  duties  are  laid  either  upon 
"articles/*  as  in  the  present  act,  or  upon 
* 'goods,  wares  and  merchandise,"— words 
which  have  a  similar  meaning.  Indeed,  the 
words  "articles"  and  "goods,  wares  and  mer- 
chandise*' seem  to  be  used  indiscriminately, 
and  without  any  apparent  purpose  of  dis- 
K)  tinguishlng  between  them.  While  a  vessel 
Z:  is  an  article  of  personal  property,  and  may 
*  be^termed  "goods,  wares  and  merchandise," 
as  distinguished  from  real  estate,  it  is  not 
within  either  class,  as  the  words  are  ordina- 
rily used.  In  all  this  class  'of  cases,  the  mean- 
ing of  the  words  as  used  in  the  particular 
statute  must  be  gathered  from  the  context 
and  from  the  evident  purpose  of  the  act. 
Thus,  in  Iron  Co.  v.  Claytor,  L.  R.  4  Q.  B. 
209,  it  was  held  that  a  ship  was  not  an  "arti- 
cle," within  the  meaning  of  an  act  forbidding 
the  employment  of  children  to  labor  in  the 
manufacture  of  articles  or  parts  of  articles, 
but  that  an  iron  plate  was  an  article  of  met- 
al, even  though  used  in  shipbuilding,  and 
the  shaping  of  the  plate  was  part  of  the  man- 
ufacture. 

Vessels  certainly  have  not  been  treated  bb 
dutiable  articles,  but  rather  as  the  vehicles 
of  such  articles,  and,  though  foreign  built 
and  foreign  owned,  are  never  charged  with 
duties  when  entering  our  ports,  though  ev- 
ery article  upon  them  that  is  not  a  part  of 
the  vessel,  or  of  its  equipment  or  provisions, 
is  subject  to  duty,  unless  expressly  exempt- 
ed by  law.  If  this  yacht  had  been  brought 
here  by  a  foreigner,  it  is  not  Insisted  that  she 
would  have  been  subject  to  duty.  Indeed, 
she  might  be  navigated  between  our  ports 
Cor  an  unlimited  time,  provided  only  that  she 
did  not  carry  passengers  or  goods  for  hire. 
If  she  be  dutiable  at  all,  it  must  then  be  be- 
cause she  was  bought  by  an  American  citi- 
zen. But  why  should  this  make  her  dutia- 
ble? She  is  not  imported  or  taiien  Into  the 
country,  in  the  ordinary  sense  in  which  that 
term  is  used  with  reference  to  other  articles, 
does  not  become  commingled  with  the  gen- 
eral mass  of  property,  and  is  employed  pre- 
tlscly  as  she  might  be  legally  employed  by 
lier  foreign  owners,  or  by  an  American  citi- 
zen leasing  her  from  such  owner.  Other  ar- 
ticles are  dutiable,  not  because  they  have 
l)een  purchased,  but  because  they  are  actual- 
ly imported  and  become  the  subject  of  sale 
and  commerce  within  the  country.  But  if 
a  yacht  be  dutiable  when  purchased,  and 
only  when  purchased,  by  an  American  citi- 
zen, we  apply  a  test  of  dutiabllity  that  we 
apply  to  no  other  article,  namely,  the  test 
of  ownership. 
Not  only  is  there  no  mention  of  vessels,  eo 


nomine,  in  the  tariff  acts,  but  there  is  no^ 
general  description  under  which  they^could* 
be  included,  except  as  manufactures  of  iron 
or  wood.  But  it  is  only  by  straining  the 
word  far  beyond  its  ordinary  import,  that  we 
are  able  to  apply  the  word  "manufacture'* 
to  a  seagoing,  schooner-rigged,  screw  steam- 
ship, 182^  feet  long,  nearly  25  feet  wide,  and 
of  372  tons  burden.  The  term  "manufac- 
ture** is  as  inapplicable  to  such  a  vessel  as  It 
would  be  to  a  block  of  brick  or  stone  erected 
in  the  heart  ot  a  great  city.  A  ship  is  doubt- 
less constmcted  of  manufactured  articles, 
which,  if  imported  separately,  would  be  the 
subject  of  duty,  but  which,  put  together  in 
the  form  of  a  ship,  are  taken  out  of  the  class 
of  "manufactures,"  and  become  a  vehicle  for 
the  importation  of  other  articles.  Conaider- 
ing  the  hundreds  of  foreign  vessels  which 
enter  the  ports  of  the  United  States  evsry 
day,  it  is  incredible  that,  if  congress  had  in- 
tended to  include  them  in  the  tariff  acts,  it 
would  not  have  made  mention  of  them  la 
terms  more  definite  than  that  of  "manu- 
factures." 

While  there  has  been  no  direct  a^Undici^ 
tion  upon  the  question  of  the  taxability  of 
foreign  vessels  under  the  tariff  laws,  it  was 
held  in  U.  S.  T.  Chain  Cable,  2  Sumn.  862, 
Fed.  Cas.  No.  14,776,  that  a  chain  cable  was 
not  taxable  which  was  purchased  at  Liver- 
pool by  the  master  of  the  ship  Biarathon  to 
supply  the  place  of  a  hempen  cable  which 
had  become  unseaworthy  before  the  arrival 
of  the  ship  at  Liverpool,  if  the  cable  were 
purchased  bona  fide  with  the  intention  of 
using  it  for  that  ship,  and  not  to  seU  as  mez^ 
chandise.  It  was  said  by  Mr.  Justice  Storj 
that  the  words  "goods,  wares  and  merchan- 
dise," used  in  the  tariff  act,  included  only 
such  as  were  designed  for  sale,  or  to  be  ap- 
plied to  some  use  or  object  distinct  from 
their  bona  fide  appropriation  to  the  use  of 
the  ship  in  which  they  are  imported.  And 
in  The  Gertrude,  2  Ware,  181,  8  Story,  68^ 
and  Fed.  Cas.  No.  6,370,  it  was  held  that 
the  tackle,  apparel,  and  furniture  of  a  for- 
eign vessel  wrecked  upon  our  coast,  and 
landed  and  sold  separately  from  the  hull, 
were  not  goods,  wares,  and  merchandise  im- 
ported into  the  United  States,  within  the 
meaning  of  the  revenue  laws.  The  opinion 
was  delivered  by  Judge  Ware,  bri^y  af- 
firmed on  appeal  to  the  circuit  court  by  Mr. 
Justice  Story,  and  the  case  put  upon  the 
ground  that  the  rigging  and  apparel  of  the^ 
ship  are  a  part  of  the  ship,  and  therefore  notvj 
^merchandise,  in  any  other  sense  of  the  word* 
than  that  in  which  the  ship  herself  is.  "If,** 
said  he,  "we  look  through  the  whole  of  the 
numerous  acts  of  congress  laying  duties  on 
merchandise  imported,  as  well  as  those  reg- 
ulating the  collection  of  the  same,  we  shall 
find  they  uniformly  contemplate  the  cargo; 
they  refer  to  articles  having  the  quality  of 
'merchandise,*  in  the  ordinary  and  most 
popular  sense  of  the  word.  They  refer  also 
to  goods  intended  to  be  introduced  Into  ths 


THE  COKQUEBOB. 


618 


eonntiy  for  lale  and  commmptlon,  or  for  the 
general  purposes  of  commerce." 

While  neither  of  these  cases  Is  directly  in 
point,  each  of  them  would  probably  have 
been  differently  decided  If  the  court  had 
been  of  opinion  that  a  foreign  vessel  arriv- 
ing in  this  country,  and  sold  here,  were  the 
subject  of  duty. 

The  fact  that  in  a  particular  case,  such  as 
that  of  the  Geneva  (20  Stat  473),  congress 
may  have  seen  fit  to  impose  duties  as  a  con- 
dition to  the  granting  of  an  American  regis- 
try to  a  foreign-built  steamboat,  is  fully  met 
by  a  very  large  number  of  similar  cases  In 
which  no  such  requirement  is  made.  In  the 
following,  taken  from  a  single  volume  (28 
Stat.),  it  appears  that  foreign-built  vessels 
were  admitted  to  registry  or  nationalized 
without  any  such  requirement:  The  Oneida, 
p.  43;  the  Ck>ld8worthy,  p.  216;  the  Astoria, 
p.  217;  the  Oceano,  p.  210;  the  S.  Oteri,  p. 
277;  the  Skudesnaes,  p.  508;  the  Olarlbel 
and  Athos,  p.  625;  the  Empress,  p.  626;  the 
Linda  and  Archer,  p.  626;  the  James  H. 
Hamlen,  p.  643.  Doubtless  an  examination 
would  reveal  an  equally  large  number  in  oth- 
er volumes.  In  fact,  the  case  of  the  Geneva 
seems  to  have  been  wholly  exceptional.  As 
bearing  upon  this,  by  the  act  of  December 
28,  1852  (10  Stat  140),  reproduced  in  Rev. 
St  fi  4136,  the  secretary  of  the  treasury  is 
authorized  to  ^Issue  a  register  or  enrollment 
for  any  vessel  built  in  a  foreign  country, 
whenever  such  vessel  shall  be  wrecked  in 
the  United  States,  and  shall  be  purchased 
and  repaired  by  a  citizen  of  the  United 
States,  If  it  shall  be  proved  to  the  satisfac- 
tion of  the  secretary  that  the  repairs  put  up- 
on such  vessel  are  equal  to  three-fourths  of 
the  cost  of  the  vessel  when  so  repaired.*' 
^  We  do  not  undertake  to  say  that  the  same 
3  rule  applies  to  canoes,  small  boats,  launches, 
*  and  other  undocumented  vessels,  Vhich  are 
not  used,  or  are  not  capable  of  being  used, 
as  a  means  of  transportation  on  water,  as 
the  word  ••vessel"  is  defined  In  Rev.  St.  §  3. 
While  these  vessels  have  a  limited  capacity 
for  transportation,  they  are  ordinarily  used 
for  purposes  of  pleasure,  and  are  not  con- 
sidered of  sufficient  importance  to  require 
them  to  be  entered  at  the  customhouse,  or 
to  be  entitled  to  the  special  protection  of  the 
flag.  They  are  treated  like  other  similar 
vehicles  used  upon  land,  and  there  are  rea- 
sons for  saying  that  these  boats,  which  do 
not  ordinarily  come  of  themselves  into  the 
country,  but  are  Imported  or  brought  upon 
the  decks  of  other  vesels,  are  mere  manu- 
factures or  other  "articles,"  and  are  within 
the  description  of  the  tariff  acts. 

But  the  decisive  objection  to  the  taxability 
of  vessels  as  imports  is  found  in  the  fact 
that,  from  the  foundation  of  the  government, 
vessels  have  been  treated  as  sui  generis,  and 
subject  to  an  entirely  different  set  of  laws 
and  regulations  from  those  applied  to  imi>ort- 
ed  articles.  By  the  very  first  act  passed  by 
congress  in  1789,  subsequent  to  an  act  for 
17  S.C.-.33 


administering  oaths  to  Its  own  members,  a 
duty  was  laid  upon  "goods,  wares  and  mer- 
chandise," Imported  into  the  United  States, 
in  which  no  mention  whatever  is  made  of 
ships  or  vessels;  but  by  the  next  act,  enti- 
tled "An  act  Imposing  duties  on  tonnage,"  a 
duty  was  imposed  "on  all  ships  or  vessels 
entered  in  the  United  States"  at  the  rate  of 
6  cents  per  ton  upon  all  such  as  were  built 
within  the  United  States,  and  belonged  to 
American  citizens,  of  30  cents  per  ton  upon 
all  such  as  should  thereafter  be  built  within 
the  United  States,  belonging  to  subjects  of 
foreign  powers,  and  of  50  cents  per  ton  upon 
all  other  ships  or  vessels,  with  a  proviso  that 
no  American  ship  or  vessel  employed  In  the 
coasting  trade  or  fisheries  should  pay  ton- 
nage more  than  once  In  any  year.  This  dis- 
tinction between  "goods,  wares  and  mer- 
chandise" and  "ships  or  vessels"  has  been 
maintained  ever  since,  although  the  amount 
of  such  duties  has  been  repeatedly,  and  some- 
times radically,  changed.  At  the  time  of  the 
arrival  of  the  Conqueror,  tonnage  duties 
were  Imposed  under  the  act  of  June  26, 
1884,  as  amended  by  section  11  of  the  act 
of  June  10,  1886,  with  a  proviso  that  theS 
•president  of  the  United  States  might  sus-S* 
pend  the  collection  of  them  in  certain  speci- 
fied cases.  In  addition  thereto  there  was, 
by  Rev.  St  S  4225,  a  duty  of  50  cents  per  ton, 
denominated  "light  money,"  levied  and  col- 
lected on  all  vessels  not  of  the  United  States 
which  might  enter  the  ports  of  the  United 
States,  although,  by  section  4226,  there  was  a 
provision  that  this  tax  should  not  be  Imposed 
upon  any  unregistered  vessel  "owned  by  cit- 
izens of  the  United  States,  and  carrying  a 
sea  letter,  or  other  regular  document.  Issued 
from  a  custom  house  of  the  United  States, 
proving  the  vessel  to  be  American  property." 
It  would  seem  that  under  this  section,  and 
in  virtue  of  the  collector's  certificate  to  her 
bill  of  sale,  stating  that  her  owner  was  an 
American  citizen,  the  CJonqueror  would  not 
thereafter  be  subject  to  the  payment  of  light 
money.  The  Miranda,  1  U.  S.  App.  228,  2 
C.  C.  A.  362,  and  51  Fed.  523. 

There  is  no  provision  of  law  preventing 
foreign-built  vessels  from  being  purchased, 
owned,  and  navigated  by  citizens  of  the 
United  States,  although  they  are  not  en- 
titled to  registry  or  to  enrollment  and  license 
as  American  vessels,  because  not  built  In 
the  United  States.    Sections  4132,  4311,  4312. 

The  privilege,  however,  of  owning  foreign 
vessels.  Is  usually  of  comparatively  little 
value,  since,  in  order  to  carry  on  a  foreign 
trade,  the  coasting  trade,  or  the  fisheries, 
they  must  be  entitled  either  to  registry  or 
to  enrollment  and  license,— a  privilege,  as 
above  stated,  not  granted  to  foreign-built 
vessels,  though  owned  by  American  citizens. 
Rev.  St  §§  2497,  4131,  4311;  The  Merrltt,  17 
Wall.  582. 

The  privilege,  then,  of  owning  foreign- 
built  vessels,  and  of  navigating  them  xm6ec 
the  protection  of  the  American  flag,  is  prae> 
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tlcally  confined  to  resselB  used  for  the  pur- 
poses of  pleasure,  which  Is  probably  the  rea- 
son why  the  question  presented  In  this  case 
has  never  arisen  before,  since  the  only  way 
in  which  foreign-built  vessels  can  be  'made 
available  as  American  vessels,  for  purposes 
of  trade  and  commerce,  Is  by  a  special  act 
of  congress  permitting  them  to  be  registered 
or  enrolled  as  American  vessels. 
^  A  special  provision  Is  made  for  yachts  by 
2  Bev.  St.  §  4214,  as  amended  by  the  act  of 

•  March  3,  1883  (22  Stat  566), •under  which 
"the  secretary  of  the  treasury  may  cause 
yachts  used  and  employed  exclusively  as 
pleasure  vessels,  or  designed  as  models  of 
naval  architecture,  ♦  ♦  ♦  to  be  licensed 
on  terms  which  will  authorize  them  to  pro- 
ceed from  port  to  port  of  the  United  States, 
and  by  sea  to  foreign  ports,  without  enter- 
ing or  clearing  at  the  custom  house.*'  By 
section  4216,  "yachts,  belonging  to  a  regular- 
ly organized  yacht  club  of  any  foreign  na- 
tion which  shall  extend  like  privileges  to  the 
yachts  of  the  United  States,  shall  have  the 
privilege  of  entering  or  leaving  any  port  of 
the  United  States  without  entering  or  clear- 
lug  at  the  custom  house  thereof,  or  paying 
tonnage  tax."  It  was  probably  under  this 
section,  and  for  the  purpose  of  exempting 
her  from  payment  of  a  tonnage  tax,  that  Mr. 
Vanderbilt  had  the  Conquerer  enrolled  as  a 
member  of  the  Royal  Mersey  Yacht  Club, 
although  it  may  be  open  to  question  whether 
this  section  was  not  intended  as  a  mere  reci- 
procity of  courtesy,  or  has  any  application 
to  foreign-built  yachts  belonging  to  Ameri- 
can citizens.  Certainly  no  such  question 
can  arise  since  the  passage  of  the  act  of  Jan- 
uary 25,  1897  (not  yet  officially  published), 
by  the  first  section  of  which  Rev.  St.  §  4216, 
Is  re-enacted,  with  a  proviso  "that  the  priv- 
ileges of  this  section  shall  not  extend  to  any 
yacht  built  outside  of  the  United  States,  and 
owned,  chartered  or  used  by  a  citizen  of  the 
United  States,  unless  such  ownership  or 
charter  was  acquired  prior  to  the  passage 
of  this  act."  By  the  second  section  of  the 
same  act  It  is  further  provided  that  the  pre- 
vious act  of  June  19,  1886,  exempting  yachts 
from  tonnage  taxes,  is  repealed,  "so  far  as 
the  same  exempts  any  yacht  built  outside  of 
the  United  States,  and  owned,  chartered  or 
used  by  a  citizen  of  the  United  States." 

It  is  worthy  of  notice  in  this  connection 
that  this  act,  which  was  evidently  passed 
with  reference  to  this  case  or  this  class  of 
cases,  and  for  the  express  purpose  of  sub- 
jecting foreign-built  yachts  hereafter  pur- 
chased or  chartered  by  American  citizens  to 
tonnage  fees,  makes  no  mention  whatever  of 
duties.  It  is  scarcely  possible  that  if  con- 
gress had  chosen  to  impose  duties  upon  such 
yachts,  or  had  supposed  them  subject  to  duty 
p4  as  Imported  articles,  it  would  have  also  dis- 
2  criminated  aj?ainst  them  by  requiring  them 

•  to  pay  tonnage  fees.  In  this,  the*latest  ex- 
pression of  the  legislative  will,  congress 
beems  to  have  recognized  the  theory,  which 


we  have  already  gathered  ftom  the  j^or 
course  of  legislation,  that  vessels  should  be 
treated  as  a  class  by  themselTes»  and  not 
within  the  general  scope  of  the  tariff  acts^ 

In  view  of  the  elaborate  opinion  of  the  dis- 
trict judge  upon  this  branch  of  the  case,  it 
is  unnecessary  to  extend  this  discussion  fuj> 
ther.  We  think  that  the  Uability  of  ships 
and  vessels  to  tonnage  dues  and  to  light  mon- 
ey, except  where  a  certain  class  of  vessels  is 
specially  exempted,  shows  that  it  was  not 
the  intention  of  congress  to  treat  them  as 
dutiable  articles.  So  far  as  the  court  below 
awarded  restitution  of  the  vessel  to  the  li- 
belant, its  decree  was  right  and  will  be  af« 
firmed. 

3.  The  question  of  damages  remains  to  be 
considered.  Upon  the  rendition  of  the  de> 
cree,  the  court  granted  the  usual  certificate 
that  the  collector  acted  "therein  under  di- 
rection of  the  secretary  of  the  treasury,  and 
there  was  probable  cause  for  said  acts  done 
by  him."  The  certificate  was  made  upon  ap^ 
plication  of  the  collector,  and  was  not  op* 
posed  by  the  libelant,  who,  however,  reserved 
the  right  to  move  to  vacate  the  same  in  case 
the  Judgment  was  not  paid  out  of  the  treas- 
ury within  a  reasonable  time.  This  certifi- 
cate was  granted  pursuant  to  Bev.  St  f  970, 
which  provides  that  "when,  in  any  prosecn- 
tion  commenced  on  account  of  the  seizure  of 
any  vessel,  goods,  wares,  or  merchandise, 
made  by  any  collector  or  other  ofiicer,  under 
any  act  of  congress  authorizing  such  seizure, 
judgment  is  rendered  for  the  claimant,  but  it 
appears  to  the  court  that  there  was  reason- 
able cause  of  seizure,  the  court  shall  cause  a 
proper  certificate  thereof  to  be  entered,  and 
the  claimant  shall  not,  in  such  case,  be  en- 
titled to  costs,  nor  shall  the  person  who  made 
the  seizure,  nor  the  prosecutor,  be  liable  to 
suit  or  judgment  on  account  of  such  suit  or 
prosecution:  provided,  that  the  vessel,  goods, 
wares,  or  merchandise  be,  after  judgment, 
forthwith  returned  to  such  claimant  or  his 
agent." 

This  section  is  claimed  by  the  government 
to  afford  the  collector  complete  immunity 
against  any  judgment  for  damages.  Its  lan- 
guage, broadly  construed,  might  justify  thls^ 
position,  although  the  fact  that  the  certlfi-e« 
cate  is  only* authorized  when  judgment  Is* 
rendered  for  the  claimant  would  indicate 
that  it  was  properly  applicable  only  in  cases 
where  proceedings  against  the  vessel  were 
instituted,  upon  information  filed  by  the 
United  States,  for  a  fine  or  forfeiture  In- 
curred by  the  vessel  itself.  This  construc- 
tion is  also  supported  by  the  final  words  of 
the  section,  declaring  that  neither  the  person 
who  made  the  seizure,  nor  the  prosecutor, 
shall  be  liable  to  suit  or  judgment  on  ac- 
count of  such  suit  or  prosecution,  and  that 
the  vessel  shall  be  forthwith  returned  to  the 
claimant.  The  word  "claimant"  in  all  ad- 
miralty proceedings  in  rem  is  used  to  denote 
the  person  who  makes  claim  to  the  property 
seized  as  the  owner  thereof,  and  by  virtue 
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of  such  ownersblp,  or  other  interest  tbereln, 
is  admitted  to  defend  the  suit  Gen.  Adnu 
Bnle^  28.  In  a  broader  sense,  however,  it 
might  be  nsed  to  designate  the  owner  of 
property,  whether  prosecuting  or  defending 
his  right  to  such  property,  though  this  does 
not  agree  with  the  ordinary  legal  meaning 
of  the  word  "claimant." 

But,  if  it  were  conceded  that  the  statute 
be  somewhat  ambiguous,  we  are  authorized 
to  refer  to  the  original  statutes  from  which 
the  section  was  taken,  and  to  ascertain  from 
their  language  and  context  to  what  dass  of 
cases  the  provision  was  Intended  to  apply. 
U.  8.  V.  Bo  wen,  100  U.  8.  508;  Myer  v.  Gar 
Co.,  102  U.  S.  1,  11;  U.  8.  v.  Lacher,  134  U. 
8.  624,  10  Sup.  Gt.  625.  The  protection  of 
the  collector  by  a  certificate  of  probable  cause 
appears  first  in  the  act  of  July  31,  1789,  fi  36 
(1  Stat  47),  to  regulate  the  collection  of  du- 
ties upon  the  tonnage  of  ships,  and  upon 
goods,  wares,  and  merchandise  imported. 
The  act  is  not  a  tariff  act  imposing  duties 
and  tonnage,  but  is  one  for  the  administra- 
tion of  the  tariff  laws  and  the  collection  of 
duties.  By  this  act  the  country  was  divided 
Into  collection  districts,  ports  of  entry  and 
delivery  established,  the  duties  of  the  col- 
lector and  other  customs  officers  defined,  the 
obligations  of  vessels  arriving  with  cargoes 
laid  down,  and  the  method  of  collecting  such 
duties  prescribed,  with  certain  penalties  for 
the  nonperformance  of  its  provisions.  By 
section  36  "all  penalties  accruing  by  any 
e«  breach  of  this  act  shall  be  sued  for  and  re- 
Tcovered  with  costs* of  suit,  in  the  name  of 
the  United  States,  ♦  ♦  ♦  by  the  collector 
of  the  district,  •  •  •  and  such  collector 
shall  be,  and  hereby  is,  authorized  and  di- 
rected to  sue  for  and  prosecute  the  same  to 
effect."  The  section  then  provides  for  the 
manner  of  prosecuting  for  a  forfeiture,  how 
claim  shall  be  made  for  the  property  seized, 
and  under  what  circumstances  It  shall  be  de- 
livered to  the  claimant  The  section  ter- 
minates with  a  provision  for  a  certificate  of 
probable  cause  If  judgment  shall  be  given 
for  the  claimant  or  claimants.  Through  this 
entire  section  the  word  claimant"  is  ob- 
viously used  In  its  technical  sense,  to  stand 
for  the  owner  of  the  property  seized  for  a 
penalty  or  forfeiture,  under  previous  sections 
of  the  act  Indeed,  the  act  Is  so  clear  In  this 
particular  that  scarcely  any  room  Is  left  for 
any  other  construction.  This  act  was  re- 
pealed by  the  act  of  August  4,  1790  (1  Stat 
145),  to  provide  more  effectually  for  the  col- 
lection of  the' duties  on  goods  Imported  and 
upon  tonnage.  The  later  act  is  practically 
a  re-enactment  of  the  former,  with  many 
amendments  and  enlargements  of  Its  scope, 
and,  in  section  67,  section  36  of  the  prior  act 
is  repeated,  with  the  same  provision  for  a 
certificate  of  probable  cause.  The  act  of 
1790,  however,  was  repealed  March  7,  1799 
<1  Stat.  627),  by  a  further  act  "to  regulate 
the  collection  of  duties  on  Imports  and  ton- 
nage," wherein  the  whole  subject  was  again 


reconsidered,  and  a  new  ad,  stUl  further 
amending  and  enlarging  the  prior  ones, 
adopted.  Section  89  of  this  act  again  repeat* 
ed  the  provision  for  a  certificate  of  probable 
cause.  These  acts  limited  the  granting  of 
such  certificates  to  seizures  made  for  fines  or 
forfeitures  under  the  provisions  of  the  par- 
ticular act  Subsequently,  however,  other 
acts  were  passed  authorizing  seizures  of 
vessels  and  goods  for  other  offenses,  but  In 
none  of  these  acts  was  protection  given  to 
the  officer  making  the  seizure  with  probable 
cause.  1  Stat  289,  8  4;  1  Stat  63,  fi  29;  1 
Stat  881,  c.  50;  2  Stat  379,  c.  29.  To  ex- 
tend to  the  collector  the  protection  of  a  cer- 
tificate of  probable  cause,  where  forfeitures 
were  Incurred  under  these  acts,  a  short  act 
was  passed  on  February  24, 1807  (2  Stat  422),m 
^permitting  the  court  to  grant  such  certificate* 
wherever  a  seizure  was  made  by  any  collector 
or  other  officer  under  any  act  of  congress  au- 
thorizing such  seizure.  This  act  was  sub- 
stantially re-enacted  in  Bev.  St  fi  970. 

We  think  this  legislation,  however,  was 
intended  to  be  confined  to  cases  where  tht 
collector  makes  a  seizure,  followed  by  a  suit 
or  prosecution  in  the  name  of  the  United 
States  for  a  penalty  or  forfeiture  arising  from 
an  illegal  act  of  the  persons  in  charge  of  the 
vessel,  and  was  not  intended  to  be  applied 
V,  here  a  vessel  is  simply  detained  under  sec- 
tion 2964  for  a  nonpayment  of  duties.  As 
was  observed  in  Be  Fassett,  142  U.  S.  485, 
12  Sup.  Ct  298:  "Section  2964  provides  that. 
In  all  cases  of  failure  or  neglect  to  pay  the 
duties  within  the  period  allowed  by  law  to 
the  Importer  to  make  entry  thereof,  the  mer- 
chandise shall  be  taken  possession  of  by  the 
collector,  and  deposited  in  the  public  stores, 
there  to  be  kept,  subject  at  all  times  to  the 
order  of  the  Importer,  on  payment  of  the  prop- 
er duties  and  expenses.  Section  2973  pro- 
vides that,  if  the  merchandise  shall  remain 
In  public  store  beyond  one  year  without  pay- 
ment of  the  duties  and  charges  thereon.  It 
is  then  to  be  appraised  and  sold  by  the  col- 
lector at  public  auction,  and  the  proceeds, 
after  deducting  for  storage  and  other  charges 
and  expenses,  including  duties,  are  to  be  paid 
over  to  the  Importer."  Of  course,  the  yacht 
Conqueror  was  not  such  an  article  as  could 
have  been  deposited  In  public  stores,  within 
the  language  of  the  section,  but.  If  it  had 
been  subject  to  duty  at  all,  the  collector  could 
not  be  considered  In  default  for  having  de- 
tained her  in  the  manner  he  did  for  its  pay- 
ment. His  seizure,  however,  is  not  such  a 
one  as  Is  contemplated  by  the  above  stat- 
utes concerning  certificates  of  probable  cause. 

The  case,  instead  of  being  covered  by  Bev. 
St  S  970,  seems  more  properly  to  fall  within 
the  provisions  of  section  989,  by  which  "when 
a  recovery  is  had  In  any  suit  or  proceeding 
against  a  collector  ♦  ♦  •  for  any  act  dwie 
by  him,  •  •  ♦  In  the  performance  of  his 
official  duty,  and  the  court  certifies  that  there 
was  probable  cause,  ♦  •  ♦  or  that  he  act- 
ed under  the  directions  of  the  secretary  of  the 
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treasury,  *  *  *  no  ezecntloii  shall  issae 
against  such  collector  or  other  officer,  but 
the  amount  so  recovered  shall,  upon  final  Judg- 
ment, be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  treasury." 
Upon  the  whole,  we  are  of  opinion  that  the 
collector  was  not  protected  by  the  certificate 
of  probable  cause  from  a  judgment  for  dam- 
ages. 

4.  The  main  question  in  this  case  turns 
upon  the  proper  measure  of  damages.  In 
the  amount  of  $21,742.24,  awarded  by  the 
final  decree  of  the  district  court,  was  includ- 
ed the  sum  of  $15,000,  **for  loss  of  use  of  boat 
while  detained  by  the  respondent,  from  Au- 
gust 27,  1891,  to  February  3,  1892,  at  $100 
per  day.**  This  is  the  principal  item  of  dam- 
age to  which  objection  is  made  in  this  court 
That  the  loss  of  profits  or  of  the  use  of  a 
vessel  pending  repairs,  or  other  detention, 
arising  from  a  collision  or  other  mariiime 
tort,  and  commonly  spoken  of  as  *'demur- 
rage,"  is  a  proper  element  of  damage,  is  too 
well  settled  both  in  England  and  America  to 
be  open  to  question.  It  is  equally  well  set- 
tled, however,  that  demurrage  will  only  be 
allowed  when  profits  have  actually  been,  or 
may  be  reasonably  supposed  to  have  been, 
lost,  and  the  amount  of  such  profits  is  proven 
with  reasonable  certainty.  In  one  of  the  ear- 
liest English  cases  upon  this  subject  (The 
Clarence,  3  W.  Rob.  Adm.  283),  it  was  said 
by  Dr.  Lushington  that  "in  order  to  entitle 
a  party  to  be  indemnified  for  what  is  termed 
In  this  court  a  'consequential  loss,'  being  for 
the  detention  of  his  vessel,  two  things  are 
absolutely  necessary,— actual  loss,  and  rea- 
sonable proof  of  the  amount.  *  *  *  It 
does  not  follow,  as  a  matter  of  necessity,  that 
anything  is  due  for  the  detention  of  a  vessel 
while  under  repair.  Under  some  circum- 
stances, undoubtedly,  such  a  consequence 
will  follow,  as,  for  example,  where  a  fishing 
voyage  is  lost,  or  where  the  vessel  would 
have  been  beneficially  employed."  To  same 
effect  are  The  Black  Prince,  Lush.  568;  The 
City  of  Peking,  15  App.  Cas.  438;  The  Ar- 
gentine, 14  App.  Cas.  519. 

The  first  case  in  which  demurrage  was  al- 
lowed by  this  court  for  the  detention  of  a 
ship  under  a  libel  for  tortious  seizure  was 
gthat  of  The  ApoUon,  9  Wheat  362,  which 
3  was  a  suit  brought  by  the  master  of  a  French 
*  ship  against  the*collector  of  St  Mary*s  for 
damages  occasioned  by  au  illegal  seizure  of 
the  ship  and  cargo  while  lying  within  the 
territories  of  the  king  of   Spain.     In   this 
case  demurrage  was  allowed  at  the  rate  of 
$40  per  day,  although  the  court  had  express- 
ed its  opinion  that  the  probable  profits  of  a 
voyage,  either  upon  the  ship  or  cargo,  could 
not  furnish  any  just  basis  for  the  compen- 
sation of  damages;  the  court  observing  that 
•*every  other  method  of  adjusting  compensa- 
tion" than  that  of   demurrage   "would  be 
merely  speculative,  and  liable  to  the  greatest 
uncertainties." 
Smith  T.  Condry,  1  How.  28,  was  a  com- 


mon-law case,  wherein  a  yessel  laden  with 
a  cargo  of  salt  received  injury  by  a  collision 
in  the  port  of  LdverpooL  Upon  the  trial, 
plaintiffs  offered  to  prove  that,  if  the  ship 
had  been  able  to  sail  upon  her  voyage  upon 
the  day  named,  she  would,  in  due  course, 
have  arrived  in  Georgetown  in  time  for  the 
sale  of  her  cargo  in  the  fishing  season  of 
the  Potomac  river,  when  there  was  a  great 
demand  for  salt;  but  owing  to  the  delay, 
she  did  not  arrive  until  the  season  was 
over,  and  thereby  lost  10  cents  per  bushel 
upon  the  value  of  the  salt  The  court,  act- 
ing upon  the  analogy  of  Insurance  cases, 
held  that  this  testimony  was  properly  refus- 
ed admission.  It  is  quite  obvious,  however, 
that  this  was  not  a  case  where  damages 
were  claimed  for  the  use  of  the  vessel  pend- 
ing her  repairs,  but  for  the  loss  of  anticipat- 
ed profits  pending  the  sale  of  her  cargo,  and 
therefore  falling  within  the  rule  stated  in 
The  Apollon,  that  profits  upon  the  sale  of 
the  cargo  are  excluded.  There  is  no  con- 
fiict  between  this  case  and  that  of  William- 
son V.  Barrett  13  How.  101,  wherein  the 
court  held,  upon  the  authority  of  The  Ga- 
zelle, 2  W.  Rob.  Adm.  279,  that  the  plaintiffs 
were  entitled  to  recover  for  the  use  of  their 
boat,  by  which  "we  understand  what  she 
would  have  produced  to  the  plaintiffs  by  the 
hiring  or  chartering  of  her  to  run  upon  the 
river  in  the  business  in  which  she  had  been 
usually  engaged";  in  other  words,  the  mar- 
ket price  of  the  hire  of  the  vessel  This  rul- 
ing has  been  repeatedly  affirmed  in  this 
court  (The  Potomac,  105  U.  S.  630);  in  Eng- 
land (The  Betsey  Caines,  2  Hagg.  Adm.  28; 
The  Infiexible,  Swab.  200;  The  Star  of  In-S 
dia,  1  Prob.  Div.*466;  The  City  of  Buenos? 
Ayres,  1  Asp.  169);  and  in  France  (Slbille, 
De  I'Abordage,  8  411;  De  Presquet,  Des 
Abordagee.  pp.  48,  49;  Caumont,  Diet  Mar, 
tit.  "Abordage,"  §  224). 

The  difficulty  is  in  determining  when  the 
vessel  has  lost  profits,  and  the  amount  there- 
of. The  best  evidence  of  damage  suffered 
by  detention  is  the  sum  for  which  vessels 
of  the  same  size  and  class  can  be  chartered 
in  the  market  Obviously,  however,  this  cri- 
terion cannot  be  often  applied,  as  it  is  only 
in  the  larger  ports  that  there  can  be  said 
to  be  a  market  price  for  the  use  of  vessels, 
particularly  if  there  be  any  peculiarity  in 
their  construction  which  limits  their  employ- 
ment to  a  single  purpose. 

In  the  absence  of  such  market  value,  the 
value  of  her  use  to  her  owner  in  the  busi- 
ness in  which  she  was  engaged  at  the  time 
of  the  collision  is  a  proper  basis  for  estimat- 
ing damages  for  detention,  and  the  books  of 
the  owner,  showing  her  earnings  about  the 
time  of  her  collision,  are  competent  evidence 
of  her  probable  earnings  during  the  time  of 
her  detention.  The  May  Flower,  1  Brown, 
Adm.  376,  Fed.  Cas.  No.  9,345;  The  Transit 
4  Ben.  138,  Fed.  Cas.  No.  14,138;  The  Emille, 
4  Ben.  235,  Fed.  Cas.  No.  4,451. 

The  mere  opinions  of  witnesses,  unfortl* 
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fled  by  any  data,  as  to  what  the  earnings 
wanld  probably  have  been,  are  usually  re- 
garded as  too  uncertain  and  conjectural  to 
form  a  proper  basis  for  estimation,  though 
in  a  few  cases  they  seem  to  have  been  re- 
ceived. The  danuiges  must  not  be  merely 
speculative,  and  something  else  must  be 
shown  than  the  simple  fact  that  the  vessel 
was  laid  up  for  repairs.  Thus,  if  a  vessel 
employed  upon  theLAlces  should  receive  dam- 
ages by  collision  occurring  Just  before  the 
close  of  navigation,  and  she  were  repaired 
during  the  winter,  no  demurrage  could  be 
allowed,  since  no  vessel  upon  the  Lakes  can 
earn  freight  during  the  winter.  The  Thom- 
as Kiley,  8  Ben.  228,  Fed.  Gas.  No.  13,924. 

In  The  R.  L.  Maybey,  4  Blatchf.  439,  Fed. 
Gas.  No.  11,871,  it  was  said  by  Mr.  Justice 
Nelson,  upon  the  subject  of  damages,  that  '*a 
good  deal  of  the  testimony  was  general,  and 
turned  upon  mere  opinion  as  to  the  probabil- 
ity of  employment  in  the  towing  business, 

gaud  the  amount  of  the  earnings,  if  employed. 

2;*Thi8*kind  of  proof  is  too  speculative  and  con- 
tingent to  be  the  foundation  of  any  rule  of 
damages.  It  is,  at  best,  but  conjecture.*' 
On  appeal  to  this  court  the  decree  was  af- 
firmed (Sturgis  V.  Olough,  1  WaU.  269);  Mr. 
Justice  Grier  observing  that  '^e  charge  for 
demurrage  allowed  by  him  [the  commission- 
er] was  not  Justified  by  the  evidence,  al- 
though there  was  testimony  to  support  it, 
such  as  can  always  be  obtained  when  friend- 
ly experts  are  called  to  give  opinions.  Be- 
sides, the  libelant  withheld  the  best  evidence 
of  the  profits  made  by  his  boat,  which  would 
be  found  in  his  own  books,  showing  the  re- 
ceipts and  expenditures  before  the  collision." 
The  testimony  is  not  set  forth  in  the  report 
of  the  case,  but  on  referring  to  the  original 
record  we  find  that  it  was  much  stronger  in 
favor  of  an  allowance  of  demurrage  than  the 
testimony  in  this  case.  Five  witnesses  were 
sworn  by  the  libelant,  who  testified  that 
there  was  a  demand  in  the  port  of  New  York 
for  the  services  of  steam  tugboats,  such  as 
the  injured  vessel  was,  and  that  the  value  of 
such  a  boat  was  about  $100  per  day.  Four 
witnesses  testifying  for  the  claimant  did  not 
deny  that  there  was  a  demand  for  such  ves- 
sels, but  put  the  value  of  her  services  at  a 
much  lower  sum.  So,  in  the  case  of  The 
Isaac  Newton,  4  Blatchf.  21,  Fed.  Gas.  No. 
T.osn,  Mr.  Justice  Nelson  rejected  the  allow- 
ance for  demurrage  founded  simply  upon  the 
evidence  of  the  master  and  the  mate,  as  a 
matter  of  opinion,  treating  the  allowance  as 
coujectural  and  speculative. 

In  The  Cayuga.  2  Ben.  125,  Fed.  Gas.  No. 
2.535,  a  ferryboat  injured  by  a  collision  was 
witlidrawn  for  repairs;  her  place  being  sup- 
plied by  a  boat  taken  from  another  ferry  be- 
longing to  the  libelants,  whose  place  was, 
in  turn,  supplied  by  a  spare  boat.  It  was 
not  shown  that  the  injured  boat  could  have 
been  chartered  for  any  sum  for  the  time  she 
was  laid  up,  but  proof  was  given  as  to  the 
value  of  her  use,  based  upon  her  receipts 


while  running  on  the  ferry.  It  was  bald 
that  a  judgment  as  to  her  charter  value,  gfr- 
en  by  men  haying  experience  upon  the  fer- 
ries, founded  upoQ  their  knowledge  of  the 
business,  was  a  proper  basis  for  the  allo,w- 
ance  of  demurrage.  This  case  was  affirmed 
by  the  circuit  court  (7  Blatchf.  885,  Fed.  Gas.|| 
No.  2,537),  and  also,'*upon  further  appeal,  hj7 
this  court  (14  WalL  270).  Of  same  purport 
is  The  Favorita,  18  Wall.  598. 

There  are  two  cases  reported  in  which  de- 
murrage was  allowed  for  the  detention  of  a 
yacht  In  one  of  these  (The  Walter  W.  Pha* 
ro,  1  Lowell,  437,  Fed.  Gas.  No.  17,124)  the 
total  allowance  was  but  $80;  and  in  the  oth- 
er (The  Lagonda,  44  Fed.  367)  the  yacht  had 
been  detained  eight  days  while  undergoing 
repairs,  and  was  allowed  by  the  commis- 
sioner $48,  as  interest  upon  $36,000,  the  ccfet 
of  the  yacht.  Upon  exceptions  by  the  libel* 
ant,  the  court  held  that  the  testimony  seem- 
ed to  justify  the  conckision  that  the  yacht 
could  have  been  chartered  by  her  owner  for 
a  season  of  three  months  for  the  sum  of 
$6,000,  that  under  such  a  charter  the  ves- 
sel would  have  earned  for  her  owner  in  eight 
days  the  sum  of  $652,  and  gave  a  decree  tor 
that  sum. 

Upon  the  other  hand,  however,  in  the  recent 
case  of  The  Emerald  [1806]  Frob.  Div.  192, 
decided  by  the  English  court  of  appeals,  the 
question  waa  whether  demurrage  could  be  al- 
lowed for  detention  pending  the  repairs  of  a 
vessel  (the  Greta  H<4me)  used  by  a  body  of 
public  trustees  for  the  purpose  of  dredging  and 
raising  wrecks  in  Liverpool  harbor.  The  court 
held  unanimously  that  demurrage  could  not  be 
allowed  to  the  board  of  trustees,  because  the 
vessel  was  not  a  source  of  profit  to  them.  In 
delivering  the  opinion.  Lord  Esher  observed: 
"It  has  been  pointed  out,  and  I  think  quite 
fairly,  that  you  cannot  recover  by  way  of  dam- 
ages on  account  of  something  which  you  (ddl 
profit,  but  of  which  profit  there  is  no  evidence. 

♦  ♦  ♦  Then  they  talk  of  letting  her  go  to 
Preston,  and  that  the  Preston  people  would 
have  given  £100  a  week,  probably.  It  is  all 
imagination.  «  •  •  The  dredger  is  not  kept 
for  the  purpose  of  being  let  to  any  one  else. 

*  *  *  To  say  that  at  some  Indefinite  and 
future  time  they  could  have  let  her  if  they  had 
not  wanted  her,  is  too  remote  for  anybody  to 
act  ui)on  In  giving  them  compensation  for  the 
loss  of  the  dredger  by  way  of  damages.  It 
seems  to  me  that  the  damages  were  too  shad- 
owy and  too  remote  to  be  the  proper  subject- 
matter  of  damages  in  the  collision.'*  Lord^ 
Justice  A.  L.  Smith  said:  **It  is  to  be  remark-n 
ed  that,  during  all  the*time  that  the  dredger? 
was>  sunk  and  under  repairs,  the  harbor  board 
have  not,  in  fact,  lost  one  penny.  •  •  •  I 
agree  with  the  report  of  the  registrar  and 
merchants  upon  this  point.  They  say  that 
•the  harbor  or  conservancy  board  are  clearly 
not  in  the  position  of  a  trading  company  which 
is  entitled  to  claim  for  loss  of  profit,  and,  al- 
though their  dredging  operations  were  no  doubt 
delayed  by  the  disabling  of  this  dredger.  It 
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does  not  appear  to  us  that  the  plaintiffs  hare 
nurtalned  any  tangible  pecuniary  loss.* "  Lord 
Jnatlce  Rlgby  said:  'The  board  attempted  to 
show  that  In  some  clrcnmstances  they  might 
let  this  dredger,  but  the  eyidence  failed  to  fix 
any  definite  time  when  the  board  would  no 
longer  require  to  use  her.  It  seems  to  me 
that  the  suggested  damage  which  might  be  oc- 
casioned to  the  Mersey  docks  and  harbor  board 
was  mere  speculation." 

In  the  case  under  consideration,  the  only  evi- 
dence of  loss  of  profits  was  that  of  three  wit- 
nesses, one  of  whom  (Samuel  Holmes,  a  steam- 
boat broker)  swore  that  the  reasonable  value 
of  the  use  of  the  yacht  was  $3,000  per  month. 
He  gave  the  only  instance  of  such  a  charter 
within  his  knowledge,— the  charter  of  a  boat 
of  this  size  about  three  or  four  years  before, 
for  about  $9,000,  for  a  winter  trip  to  the  West 
Indies.  ''The  circumstances  were  a  little  dif- 
ferent than  this,  though.'*  What  those  cir- 
cumstances were,  what  was  the  character  of 
the  yacht,  and  how  long  the  duration  of  the 
charter,  were  not  stated,  and  the  Illustration 
is  of  trifling  value.  The  next  witness,  Hughes, 
a  yacht  broker,  stated  simply  that  the  Ck)n- 
queror  was  worth  $100  per  day,  fortifying  his 
testimony  by  no  fact  whatever.  The  last  wit- 
ness, Thomas  Manning,  also  a  yacht  broker, 
stated  the  value  of  the  Conqueror  from  Au- 
gust 27  to  February  8  to  be  about  $20,000  for 
the  boat  Itself,  without  the  crew;  stating  that 
there  was  more  or  less  demand  for  those  large 
boats,  but  a  great  difficulty  in  getting  them. 
Whether  the  demand  at  that  time  was  more 
or  less  than  the  average  was  not  stated,  nor 
are  any  facts  given  In  support  of  his  testimony. 
The  expression  is  wholly  indefinite  and  un- 
satisfactory. 
Perhaps,  if  this  testimony  were  taken  llteral- 
ejly,  without  reading  between  the  lines,  consld- 
ijerlng  other  facts  appearing  in  the  •record,  or 
bringing  to  bear  upon  It  other  considerations 
which  are  matters  of  common  knowledge,  it 
might  Justify  the  construction  placed  upon  it 
by  the  court  below,  that  the  libelant  had  been 
deprived  of  the  services  of  a  vessel  which 
might  possibly  have  been  leased  at  $100  per 
day.  But  this  is  not  the  proper  view  to  be  tak- 
en of  this  testimony.  While  there  are  doubt- 
less authorities  holding  that  a  jury  (and  In  this 
class  of  cases  the  court  acts  as  a  jury)  has  no 
right  arbitrarily  to  ignore  or  discredit  the  testi- 
mony of  unlmpeached  witnesses,  so  far  as  they 
testify  to  facts,  and  that  a  willful  disregard 
of  such  testimony  will  be  ground  for  a  new 
trial,  no  such  obligation  attaches  to  witnesses 
who  testify  merely  to  their  opinion;  and  the 
jury  may  deal  with  It  as  they  please,  giving 
It  credence  or  not  as  their  own  experience  or 
general  knowledge  of  the  subject  may  dictate. 
Indeed,  the  courts  of  New  Hampshire  at  one 
time,  and  until  the  rule  was  changed  by  the 
legislature,  went  so  far  as  to  exclude  the 
opinions  of  witnesses  upon  questions  of  val- 
ue altogether,  and  Irrespective  of  any  ques- 
tion as  to  their  quail ttcations.  Rochester  v. 
Chester,  3  N.  H.  349;   Peterborough  v.  Laf- 


frey,  6  N.  H.  462;  Beard  t.  Kirk,  11  N.  H. 
897;  Robertson  t.  Stark,  15  N.  H.  109;  Low 
T.  Baihroad,  46  N.  H.  870. 

The  better  opinion,  however,  is  that  testi- 
mony as  to  value  may  be  properly  received 
from  the  mouths  of  witnesses  who  are  duly 
qualified  to  testify  in  relation  to  the  sub- 
ject of  Inquiry,  although  the  jury,  even  If 
such  testimony  be  uncontradicted,  may  exer- 
cise their  independent  judgment  In  For- 
syth V.  Doolittle,  120  U.  S.  73,  7  Sup.  Ot  408, 
which  was  an  action  to  recover  compensa- 
tion for  services  rendered  by  plaintiffs  in  ef- 
fecting the  sale  of  certain  lands  in  Indiana, 
and  in  various  legal  proceedings  concerning 
the  title,  the  following  instruction  to  the  jury 
was  held  to  be  correct:  "You  are  not  bound 
by  the  estimate  which  these  witnesses  have 
put  upon  these  services.  They  are  proper  to 
be  considered  by  you,  as  part  of  the  proof 
bearing  upon  the  question  of  value,  aa  the 
testimony  of  men  experienced  in  such  mat- 
ters, and  whose  judgment  may  aid  yours. 
But  it  is  your  duty,  after  all,  to  settle  and 
determine  this  question  of  value  from  ail  the^ 
testimony  in  the  case,  and  to  award  to^the« 
plaintiffs  such  amount,  by  your  verdict,  as 
the  proof  satisfies  you  is  a  reasonable  com- 
pensation for  the  services  which,  from  the 
proof,  you  find  piaintifiTs  rendered,  after  de- 
ducting the  amount  the  plaintiffs  have  al- 
ready received  for  such  services." 

The  proper  rule  upon  the  subject  is  nowhere 
better  stated  than  by  Mr.  Justice  Field  in  de- 
livering the  opinion  of  the  court  in  Head  v. 
Hargrave,  105  U.  S.  45,  which  is  also  an  action 
for  professional  services  as  attorneys:  "It  was 
the  province  of  the  jury  to  weigh  the  testi- 
mony of  the  attomevs  as  to  the  value  of  the 
services,  by  reference  to  their  nature,  the  time 
occupied  in  their  performance,  and  other  at- 
tending circumstances,  and  by  applying  to  it 
their  own  experience  and  knowledge  of  the 
character  of  such  services.  To  direct  them 
to  find  the  value  of  the  services  from  the  tes- 
timony of  the  experts  alone  was  to  say  to 
them  that  the  Issue  should  be  determined  by 
the  opinions  of  the  attorneys,  and  not  by  the 
exei-cise  of  their  own  judgment  of  the  facts 
on  which  those  opinions  were  given.  The  ev- 
idence of  experts  as  to  tlie  value  of  profes- 
sional services  does  not  differ  In  principle 
from  such  evidence  as  to  the  value  of  labor  In 
other  departments  of  business,  or  as  to  the 
value  of  property.  So  far  from  laying  aside 
their  own  general  knowledge  and  Ideas,  the 
jury  should  have  applied  that  knowledge  and 
those  Ideas  to  the  matters  of  fact  to  evidence. 
In  determining  the  weight  to  be  given  to  the 
opinions  expressed,  and  it  was  only  In  that 
way  that  they  could  arrive  at  a  just  conclu- 
sion. While  they  cannot  act  in  any  case  upon 
particular  facts  material  to  Its  disposition  rest- 
ing in  their  private  knowledge,  but  should  be 
governed  by  the  evidence  adduced,  they  may 
-and,  to  act  intelligently,  they  must— judge  of 
the  weight  of  the  force  of  that  evidence  by 
their  own  general  knowledge  of  the  subject  of 
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Inquiry.  •  •  •  Other  persons  besides  pro- 
fessional men  have  knowledge  of  the  value  of 
professional  services,  and,  while  great  weight 
should  always  be  given  to  the  opinions  of  those 
familiar  with  the  subject,  they  are  not  to  1)8 
blindly  received,  but  are  to  be  intelligently 
examined  by  the  Jury  In  the  light  of  their  own 
general  knowledge.  They  should  control  on- 
nly  as  they  are  found  to  be  reasonable.** 
•  'In  short,  as  stated  by  a  recent  writer  upon 
Expert  Testimony,  the  ultimate  weight  to  be 
given  to  the  testimony  of  experts  Is  a  ques- 
tion to  be  determined  by  the  Jury;  and  there 
is  no  rule  of  law  which  requires  them  to  sur- 
render their  Judgment  or  to  give  a  controlling 
Influence  to  the  opinions  of  scientific  witnesses. 
Rog.  Exp.  Test  §  207;  City  of  St.  Louis  v. 
Ranken,  05  Mo.  180, 8  S.  W.  24Q;  City  of  Kan- 
sas V.  Butterfleld.  80  Mo.  6i8,  1  S.  W.  831; 
Railroad  Co.  v.  Thul,  32  Kan.  255,  4  Pac.  352; 
Brehm  v.  Raih-oad  Co.,  S4  Barb.  256,  272; 
wmiams  v.  State,  50  Ark.  511,  520.  9  S.  W. 
5;  Humphries  v.  Johnson,  20  Ind.  190;  Good- 
win V.  State,  96  Ind.  550;  U.  S.  v.  McGlue,  1 
Curt.  19,  Fed.  Cas.  No.  15,679;  U.  S.  v.  Mol- 
loy,  31  Fed.  19. 

Without  imputing  to  the  witnesses  who  were 
sworn  In  this  case  upon  the  subject  of  dam- 
ages any  design  to  mislead  the  court,  we  are 
bound  to  say  that  their  testimony  falls  far 
short  of  establishing  such  a  case  of  loss  of 
profits  as  entitles  the  libelant  to  recover  this 
large  sum  for  the  detention  of  his  yacht  It 
is  not  the  mere  fact  that  a  vessel  Is  detained 
that  entitles  the  owner  to  demurrage.  There 
must  be  a  pecuniary  loss,  or  at  least  a  reason- 
able certainty  of  pecuniary  loss,  and  not  a 
mere  inconvenience  arising  from  an  inability 
to  use  the  vessel  for  the  purposes  of  pleasure, 
or,  as  was  said  by  Doctor  Lushington  in  The 
Clarence,  3  W.  Rob.  Adm.  286:  **There  must 
be  actual  loss,  and  reasonable  proof  of  the 
amount.*'  In  other  words,  there  must  be  a 
loss  of  profits  in  its  commercial  sense.  In  all 
the  cases  in  which  we  have  allowed  demur- 
rage, the  vessel  has  been  engaged,  or  was  ca- 
pable of  being  engaged,  in  a  profitable  com- 
merce, and  the  amount  allowed  was  determin- 
ed either  by  the  charter  value  of  such  vessel, 
or  by  her  actual  earnings  at  about  the  time 
of  the  collision.  The  Conqueror,  however,  did 
not  belong  to  the  class  of  vessels  which  are  en- 
gaged In  commercial  pursuits,  or  are  ordinarily 
let  to  hire.  There  is  doubtless  a  class  of  pleas- 
ure boats  that  are  let  for  excursions,  and  be- 
come a  source  of  pecuniary  profit  to  their  own- 
ers, but  the  Conqueror  did  not  belong  to  that 
^  class.  She  was  purchased  by  her  owner  for 
oc  his  personal  pleasure,  and  there  is  not  an  atom 
Tof  testimony  tending  to  show  that  he*bought 
her  for  hire,  or  would  have  leased  her  if  he 
had  been  able  to  do  so,  even  for  the  large  sum 
of  $100  per  day  fixed  as  her  value. 

Again,  the  court  may  properly  take  Judicial 
notice  of  the  fact  that  the  yachting  season  in 
our  northern  waters  practically  comes  to  an 
end  before  the  1st  of  November,  and,  as  the 
Conqueror  was  seized  on  August  27th,  during 


more  than  one-half  the  time  for  which  de- 
murrage was  allowed  she  probably  would  have 
been  laid  up  at  her  wharf.  It  is  true  there 
was  a  possibility  that  her  owner  might  have 
desired  her  for  use  In  a  winter*s  cruise  to 
tropical  waters,  but  thero  was  not  the  slightest 
evidence  of  that,  and  the  contingency  of  her 
being  so  used  was  too  remote  to  Justify  an 
allowance  upon  that  basis. 

The  amount  of  demurrage  allowed,  too,  was 
so  great  as.  If  not  to  shock  the  conscience,  at 
least  to  induce  the  belief  that  It  must  have 
been  estimated  by  witnesses  who  were  most 
friendly  to  the  owner.  The  yacht  cost  orig- 
inally $75,000.  The  proposition  that  her  use 
for  a  little  moro  than  five  months  during  the 
autumn  and  winter  should  be  worth  to  her 
owner  $15,000  over  and  above  all  her  expenses, 
for  which  a  separate  allowance  was  made,  la 
putting  a  strain  upon  our  credulity  which  we 
find  ourselves  quite  unable  to  bear.  The  truth 
is  that  estimates  of  value  made  by  friendly 
witnesses,  with  no  practical  illustrations  to 
support  them,  are,  as  observed  by  the  various 
courts  through  which  the  case  of  Sturgls  v. 
Clough  passed,  too  unsafe,  as  a  rule,  to  be 
made  the  basis  of  a  Judicial  award,  unless  It 
be  shown,  with  much  greater  certainty  than  ft 
is  in  this  case,  either  that  the  vessel  was  earn- 
ing profits,  or  that  she  belonged  to  a  class  of 
vessels  for  which  thero  was  a  steady  demand 
in  the  market.  We  think  the  testimony  npon 
the  subject  of  demurrage  In  this  case  should 
have  been  held  to  be  insufficient. 

5.  The  other  items  of  damage  going  to 
make  up  the  aggregate  amount  awarded  In- 
cluded about  $4,500  for  the  wages  and  pro- 
visions of  the  crew,  and  also  for  wharfage, 
towage,  night  watchman,  and  extra  expenses 
in  heating  the  vessel,  all  of  which  are^ 
claimed  to  be  unauthorized,  in  view  of  the^ 
•fact  that  by  Rev.  St  S  829,  the  marshal  is^ 
allowed,  "for  the  necessary  expenses  of  keep- 
ing boats,  vessels  or  other  property  attached 
or  libelled  in  admiralty,  not  exceeding  two 
dollars  and  fifty  cents  a  day."  While  It  is 
entirely  true  that  the  marshal  is  thus  limited. 
It  does  not  follow  that  the  libelant  may  not 
incur  a  larger  expense,  if,  In  his  opinion.  It 
is  necessary  for  the  proper  protection  of  the 
vessel,  subject  to  the  contingency  of  paying 
for  It  himself.  If  he  be  unsuccessful.  It  Is 
easy  to  understand  that  an  expensive  yacht, 
like  this,  would  require  a  much  larger  out- 
lay than  $2.50  per  day  to  provide  her  with 
safe  accommodations,  and  to  maintain  her  in 
good  condition  and  repair.  The  finding  of 
the  commissioner  In  this  connection  was 
'*that  the  collector  took  possession  of  the 
yacht  on  the  27th  of  August,  1891,  by  placing 
only  one  person  on  board  of  her;  that,  from 
this  time  till  the  end  of  September,  the  col- 
lector, through  this  one  representative,  re- 
mained on  board,  claiming  possession  of  the 
yacht;  that  during  all  this  time  she  lay  in 
the  stream  off  Stapleton,  where  It  was  nec- 
essaiT  to  have  a  crew  on  board  to  keep  her 
safely,  'as  no  ship  could  be  secure  In  any 
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stream/  under  snch  circumstances,  without 
such  protection;  that  he  considered  that, 
Vhlle  the  vessel  was  in  that  position/  that 
It  was  necessary  to  keep  the  crew  to  'talie 
care  of*  her,  and  that  at  no  time  did  he  em- 
ploy any  more  men  than  was  necessary  for 
that  purpose";  'that  on  the  29th  of  Septem- 
ber the  collector,  at  the  request  of  the  libel- 
ant, ordered  the  vessel  placed  in  the  Erie 
Basin,  and  the  marshal  took  partial  posses- 
sion, the  collector  having  resisted,  and  his 
representative  still  remaining  on  board.  The 
vessel  having  been  thus  removed  from  the 
stream  where  she  had  been  at  anchor,  the 
captain  testifies  that  he  took  steps  immedi- 
ately to  get  rid  of  the  crew,  and  that  they 
were  discharged  as  fast  as  he  could  do  so 
consistently  while  preparing  the  vessel  for 
being  laid  up.  There  is  nothing  to  contradict 
this  testimony,  and  it  seems  to  me  that  the 
captain  pursued  a  reasonable  as  well  as  Ju- 
dicious course,— one  consistent  with  his  duty 
to  take  proper  care  of  the  vessel.  As  soon 
as  the  marshal,  under  further  process  of  the 
^  court,  got  exclusive  possession  of  the  yacht, 
(con  the  8th  of  October,  he  put  only  one  man 
•  aboard  of  her  to  represent  him,  and  employed 
the  captain  and  four  men  to  take  care  of  the 
vessel,  besides  a  night  watchman.  The  mar- 
shal's possession  being  a  legal  possession,  he 
had  the  right  to  take  this  course,  and  I  do 
not  find  anything  in  the  testimony  or  In  the 
circumstances  of  the  case  to  warrant  the 
conclusion  that  the  expenses  of  keeping  such 
a  vessel  while  in  the  collector's  or  the  mar- 
shal's possession  were  extravagant** 

Whether  these  charges  were  proper  or  not 
was  a  matter  for  the  courts  below  to  deter- 
mine in  the  exercise  of  their  best  judgment, 
and  as  the  commissioner  found  that  they 
were,  and  both  the  district  court  and  the 
court  of  appeals  affirmed  his  action  in  that 
regard,  we  are  not  disposed  to  disturb  their 
finding,  although  the  amount  seems  large. 

The  decree  of  the  court  of  appeals  must 
be  reversed,  and  the  case  remanded  to  the 
district  court  for  further  proceedings  in  con- 
formity to  this  opinion. 


(166  U.  S.  263) 

In  re  POTTS  et  aL 

(March   15,  1897.) 

No.  12. 

Affbait-Epfbct  of  Dbgiriox— Manoatb— Rehbar- 
iNO  Below— Mand AM Ub. 
In  a  patent  Infringement  suit,  the  circuit 
court,  after  a  hearing  on  the  merits,  dismissed 
the  bill  for  want  of  novelty.  On  appeal  the 
supreme  court  reversed  the  decree,  holding  that 
the  patent  was  vnlid.  and  had  been  infringed. 
Hdd,  that  this  decision  finally  disposed  of  these 
qoestionB,  so  that  the  circuit  court,  after  re- 
ceiving the  mandate,  had  no  authority  to  grant 
a  rehearing,  on  the  ground  of  newly-discovered 
evidence  on  the  question  of  novelty;  and,  hav- 
ing assumed  to  do  so.  the  supreme  court  would 
issue  a  mandamus  requiring  it  to  execute  the 
mandate.  In  re  Sanford.  Fork  &  Tool  Co.,  16 
Sup.  Ct.  291.  100  U.  S.  247. 
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*  This  was  a  petition,  presented  to  this  court* 
on  January  4, 1897,  for  a  writ  of  mandamus  to 
the  Honorable  George  R.  Sage,  United  States 
district  Judge,  sitting  as  a  judge  of  the  cir- 
cuit court  of  the  United  States  for  the  South- 
ern district  of  Ohio,  to  command  him  to  ex- 
ecute a  mandate  of  this  court,  and  to  set  aside 
orders  made  by  him  after  receiving  the  man- 
date, and  Inconsistent  therewith.  The  case 
was  as  follows: 

Upon  a  bill  in  equity  for  the  infringement 
of  letters  patent,  an  answer  denying  patent- 
able novelty  and  Infringement,  a  general  repli- 
cation, and  proofs  taken  and  completed,  the 
circuit  court  sustained  the  defense  of  want  of 
novelty,  and  thereupon,  on  January  3,  1891, 
entered  a  final  decree  dismissing  the  bill,  for 
want  of  equity,  with  costs.  Potts  v.  Creager, 
44  Fed.  680. 

The  plaintiff  appealed  to  this  court,  which, 
on  January  7,  1895,  held  that  the  letters  pat- 
ent were  valid,  and  had  been  hifringed,  and 
therefore,  as  appeared  by  its  opinion  and  man- 
date, reversed  the  decree  of  the  circuit  court, 
and  remanded  the  cause  to  that  court  for  fur- 
ther proceedings  in  conformity  with  that  opin- 
ion.   155  U.  a  597,  610, 15  Sup.  CU  194. 

On  February  26,  1895,  the  circuit  court  en- 
tered a  decree,  "in  conformity  with  the  said 
mandate,"  setting  aside  Its  former  decree,  and 
adjudging  that  the  letters  patent  were  valid* 
and  had  been  infringed,  referring  the  cause  to 
a  master  to  take  an  account  of  profits,  and 
awarding  a  perpetual  injunction  against  the 
defendants.  On  July  16, 1895,  the  master  filed 
his  report  and  account  of  profits. 

Before  any  action  of  the  circuit  court  upon 
the  master's  report,  the  defendants,  on  No- 
vember 29,  1895,  filed  a  petition  for  a  rehear- 
ing, for  newly-discovered  evidence  affecting 
the  novelty  of  the  invention;  and  that  court 
ordered  notice  to  plaintiff  to  show  cause  on 
January  4,  1896,  why  that  petition  should  not 
be  granted.  On  that  day,  the  plaintiff  ob- 
jected, in  writing,  to  the  consideration  of  the 
petition,  "on  the  grounds  that  this  court  is 
without  jurisdiction  or  authority  in  the  prem- 
ises; that  the  issues  sought  to  be  made  by  said 
evidence  are  not  properly  before  it;  and  that 
the  proceedings  are  and  have  been  Irregular, 
and  not  according  to  law."  But  the  circuity 
court,  on  January  15,  1896,  granted  the  peti-§ 
tion  for  a*rehearing,  for  reasons  stated  in  its* 
opinion  reported  in  71  Fed.  574,  and,  after  a 
hearing  upon  the  new  evidence,  entered  an  or- 
der on  December  21.  1896,  by  which,  the  court 
being  of  opinion  that  the  letters  patent  were 
"void  for  want  of  Invention,  In  view  of  said 
new  evidence,  and  that,  therefore,  the  equities 
are  with  the  defendants.  It  is  ordered  that  said 
petition  stand  as  a  supplemental  answer,  and 
that  the  replication  as  filed  be  considered  as  a 
replication  thereto."  Its  opinion  upon  enter- 
ing that  order  is  reported  in  77  Fed.  464. 

All  the  decrees  and  orders  of  the  drcnit 
court  above  mentioned  were  made  bgr  Judge 
Sage.  ,  . 
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H.  W.  Bradford  and  Chester  Bradford,  for 
petitioner.    Edward  Boyd,  for  respondent 

Mr.  Justice  6RAY»  after  stating  the  case,  de- 
livered the  opinion  of  the  court. 

The  general  rules  which  govern  cases  of  this 
Iclnd  are  stated,  and  the  decisions  by  which 
those  rules  have  been  established  are  collected, 
in  the  recent  case  of  In  re  Sanf  ord  Fork  &  Tool 
Co.,  leo  U.  S.  247,  16  Sup.  Ct  291,  in  which 
this  court  said:  "When  a  case  has  been  once 
decided  by  this  court  on  appeal,  and  remand- 
ed to  the  circuit  court,  whatever  was  before 
this  court,  and  disposed  of  by  its  decree,  is 
considered  as  finally  settled.  The  circuit 
court  is  bound  by  the  decree  as  the  law  of  the 
case,  and  must  carry  it  into  execution,  ac- 
cording to  the  mandate.  That  court  cannot 
yai7  it,  or  examine  it  for  any  other  purpose 
tlmn  execution,  or  give  any  other  or  further  re- 
lief, or  review  it,  even  for  appar^it  error, 
upon  any  matter  decided  on  appeal,  or  inter- 
meddle with  it  further  than  to  settle  so  much 
as  has  been  remanded.  If  the  circuit  court 
mistakes  or  misconstrues  the  decree  of  this 
court,  and  does  not  give  full  effect  to  the  man- 
date, its  action  may  be  controlled,  either  upon 
^a  new  appeal  (if  involving  a  sufficient  amount) 
cor  by  a  writ  of  mandamus  to  execute  the  man- 
«  date  of  this  court.  But  the^drcuit  court  may 
consider  and  decide  any  matters  left  open  by 
the  mandate  of  this  court,  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  ap- 
peal only.  The  opinion  delivered  by  this  court 
at  the  time  of  rendering  its  decree  may  be  con- 
sulted to  ascertain  what  was  intended  by  its 
mandate;  and  either  upon  an  application  for 
a  writ  of  mandamus,  or  upon  a  new  appeal,  it 
is  for  this  court  to  construe  its  own  mandate, 
and  to  act  accordingly."  IGO  U.  &  255,  256, 16 
Sup.  Ct  283. 

In  that  case,  the  circuit  court,  at  a  hear- 
ing upon  exceptions  to  an  answer  in  equity, 
had  sustained  the  exceptions,  and,  the  de- 
fendant electing  to  stand  by  his  answer,  had 
entered  a  final  decree  for  the  plaintiffs;  and 
this  court  upon  appeal,  ordered  that  decree 
to  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  its 
opinion.  As  the  record  stood,  the  only  mat- 
ter which  was  or  could  be  decided  by  the  cir- 
cuit court  or  by  this  court  on  the  appeal, 
was  the  sufficiency  of  the  answer;  and  nei- 
ther the  circuit  court,  nor  this  court,  upon  ad- 
judging the  answer  to  be  sufficient  could  de- 
prive the  plaintiffs  of  the  right  to  file  a  repli- 
cation, putting  the  cause  at  issue.  It  was 
for  that  reason,  and  because  no  issue  of  fact 
bad  been  Joined  or  tried  In  either  court  that 
this  court  held  that  the  cause  had  been  left 
open  for  a  trial  of  the  facts  in  controversy 
between  the  parties,  and  that  the  circuit 
court,  for  the  purpose  of  more  fully  or  clearly 
presenting  those  facts,  was  authorized  to  al- 
low an  amendment  of  the  bill.  This  court 
therefore  declined  to  grant  a  writ  of  man- 
damus, but  took  the  precaution  of  adding: 
"The  ease  is  quite  different  in  this  respect, 


from  those  in  which  the  whole  case^  or  all 
but  a  subsidiary  question  of  accounting,  hid 
been  brought  to  and  decided  by  this  court 
upon  the  appeaL*'  160  IT.  S.  259,  16  Sop.  Ct 
294. 

The  case  now  in  question  comes  exacQy 
within  the  class  of  cases  so  referred  to  and 
distinguished.  It  was  originally  heard  in  the 
circuit  court  not  merely  upon  a  question  of 
sufficiency  of  pleading,  but  upon  the  whole 
merits.  That  court,  at  a  hearing  upon  plead- 
ings and  proofs,  involving  the  questions  of 
the  novelty  of  the  alleged  invention,  and  of 
its  infringement  by  the  defendants,  entered 
a  final  decree  dismisshig  the  bilL  Upon  the^ 
appeal  from  that  decree,  both  those  questions^ 
*were  presented  to  and  considered  by  this* 
court,  and  were  by  it  decided  in  the  plain- 
tiff*s  favor.  Its  decision  of  those  questions 
in  that  way  was  the  ground  of  its  opinion, 
decree,  and  mandate,  reversing  the  decr^ 
of  the  circuit  court  dismissing  the  bill,  and 
remanding  the  cause  to  that  court  for  fur- 
ther proceedings  in  conformity  with  the  opin- 
ion of  this  court  The  decision  and  decree  of 
this  court  did  not  amount  indeed,  technically 
speaking,  to  a  final  judgment  because  the 
matter  of  accounting  still  remained  to  be  dis- 
posed of.  Humiston  v.  Stainthorp,  2  Wall. 
106;  Smith  v.  Iron  Works,  165  U.  S.  518,  17 
Sup.  Ct  407.  But  they  constituted  an  adju- 
dication by  this  court  of  all  questions,  wheth- 
er of  law  or  of  fact,  involved  in  the  conclu- 
sion that  the  letters  patent  of  the  plaintiff 
were  valid,  and  had  been  infringed.  Apply- 
ing the  rules  stated  at  the  beginning  of  this 
opinion,  the  questions  of  novelty  and  infringe- 
ment were  before  this  court  and  disposed  of 
by  its  decree,  and  must  therefore  be  deemed 
to  have  been  finally  settled,  and  could  not 
afterwards  be  reconsidered  by  the  circuit 
court. 

When  the  merits  of  a  case  have  been  once 
decided  by  this  court  on  appeal,  the  circuit 
court  has  no  authority,  without  express  leave 
of  this  court,  to  grant  a  new  trial,  a  rehear- 
ing, or  a  review,  or  to  permit  new  defenses  on 
the  merits  to  be  introduced  by  amendment 
of  the  answer.  Ex  parte  Story,  12  Pet  389; 
Southard  v.  Russell,  16  How.  547;  Ex  parte 
Dubuque  &  P.  R.  Co.,  1  Wall.  69;  Stewart  v. 
Salamon,  97  U.  S.  361;  Gaines  v.  Rugg,  148 
0.  S.  228,  13  Sup.  Ct  611.  In  this  respect  a 
motion  for  a  new  trial  or  a  petition  for  a  re- 
hearing stands  upon  the  same  ground  as  a 
bill  of  review,  as  to  which  Mr.  Justice  Nel- 
son, speaking  for  this  court,  in  Southard  .v. 
Russell,  above  cited,  said:  "Nor  wiU  a  bill 
of  review  He  In  the  case  of  newly-discoveied 
evidence  after  the  publication  or  decree  be- 
low, where  a  decision  has  taken  place  on  an 
appeal,  unless  the  right  is  reserved  in  the  de- 
cree of  the  appellate  court,  or  permission  be 
given  on  an  application  to  that  court  direct- 
ly for  the  purpose.  This  appears  to  be  the 
practice  of  the  court  of  chancery  and  house  of 
lords  in  England;  and  we  think  it  founded 
in  principles  essential  to  the  proper  admin* 
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g  Istratlon  of  the  law,  and  to  a  reasonable  ter- 
^mlnatlon  of  litigation*  between  the  parties 
in  chancery  suits."  16  How.  570,  571.  So, 
In  U.  S.  V.  Knight,  1  Black,  488,  489,  Chief 
Justice  Taney  siUd  that,  in  a  case  brought 
before  this  court  exercising  general  Jurisdic- 
tion in  chancery,  "the  defeated  party,  upon 
the  discovery  of  new  evidence,  may,  after  a 
final  decree  In  this  court,  obtain  leave  here  to 
file  a  bill  of  review  in  the  court  below  to  re- 
view the  Judgment  which  this  court  had  ren- 
dered." 

The  decree  entered  by  the  circuit  court, 
presently  after  receiving  the  mandate,  setting 
aside  its  former  decree,  and  adjudging  that 
the  letters  patent  were  valid  and  had  been 
infringed,  referring  the  case  to  a  master  for 
an  account  of  profits,  and  awarding  a  per- 
petual injunction,  was,  as  it  purported  to  be. 
In  conformity  with  the  mandate  of  this  court 
But  the  subsequent  orders  of  the  circuit 
court,  entertaining  and  granting  the  petition 
for  a  rehearing,  without  previous  leave  ob- 
taine<1  from  this  court  for  the  filing  of  such 
a  petition,  were  Irregular  and  unauthorized, 
based  upon  a  misunderstanding  of  the  man- 
date, and  in  practical,  though  unintentional, 
disobedience  of  the  command  thereof  that 
further  proceedings  be  had  in  conformity 
with  the  opinion  of  this  court  Upon  the 
record  as  it  stands,  a  clear  case  is  shown  for 
Issuing  a  writ  of  mandamus  to  set  aside  those 
orders,  and  to  execute  the  mandate  according 
to  what  appears  to  this  court  to  be  Its  mani- 
fest meaning  and  effect 

Upon  the  question  whether  an  application 
for  leave  to  file  a  petition  for  a  rehearing  In 
the  circuit  court  could  and  should  be  enter- 
tained by  this  court  at  the  present  stage  of 
the  case,  no  opinion  is  expressed,  because  no 
such  application  has  been  made. 

Unless  such  an  application  shall  be  made 
to  this  court  within  20  days,  and  shall,  upon 
consideration,  be  granted  by  this  court,  an 
order  will  be  entered  that  the  writ  of  man- 
damus issue  as  prayed  for. 


(166  U.  S.  13:) 

In  re  ALIX. 

(March  15,  1897.) 

No.  15. 

Writ  of  Prohibition— Whbn  Denied. 

In  a  salvage  suit  a  motion  made  in  beiialf 
of  a  stranger  to  vacate  an  order  of  sale  was  de- 
nied. After  the  sale  had  been  confirmed,  he  in- 
teryened,  objecting  to  the  jurisdiction,  on  the 
ground  that  prior  to  tlie  suit,  he  had  libeled 
the  vessel  in  another  district,  and  she  had  been 
attached  by  the  marshal  thereof.  These  allega- 
tions were  denied  by  answer,  and  issues  of  fact 
were  raised,  upon  which  the  question  of  juris- 
diction depended.  Thereupon  the  intervener 
8()iij:ht  a  writ  of  prohibition  from  the  supreme 
court  to  restmin  the  court  below  from  enforcing 
its  orders  and  decrees.  Held,  that  this  was  not 
a  proper  case  for  prohibition,  in  re  Rice,  15 
Sup.  Ct.  149,  155  U.  S.  396,  applied. 

Horace   L.   Cheyney,    for  petitioner.     Cur- 
tis Tilton,  for  respondent 


Mr.  Chief  Justice  FULLER  dellrered  the^ 
opinion  of  the  court.  ^ 

*John  L.  Mills  filed  his  libel  in  the  district* 
court  of  the  United  States  for  the  district  of 
New  Jersey  on  the  14th  day  of  September, 
A.  D.  1886,  against  the  steamer  Allegheny 
and  her  cargo,  to  recover  salvage;  and  such 
proceedings  were  thereafter  had  thereon  as 
resulted  in  a  decree  In  favor  of  the  libelant, 
December  2,  1896.  An  order  for  the  sale  of 
the  steamer  and  cargo  was  entered  Decem- 
ber 15th.  A  motion  to  vacate  this  order  wa» 
made  on  behalf  of  Gustave  AUx,  master  of 
the  Belgian  steamer  Caucase,  which  was 
denied  December  21st.  The  sale  took  place 
December  22,  and  was  confirmed  December 
30,  1896. 

On  December  26,  1896,  Alix  filed  a  petition 
of  Intervention  in  said  cause,  alleging  that 
he  had  filed  a  libel  in  admiralty  against  the 
AUegheny,  October  22,  1894,  in  the  district 
court  of  the  United  States  for  the  district 
of  Delaware;  that  the  steamer  had  been 
attached  by  the  marshal  of  that  district  in 
December  of  that  year;  and  that  the  dis- 
trict court  for  the  district  of  New  Jersey  had 
no  jurisdiction. 

All  the  material  allegations  of  the  petition 
of  intervention  were  denied  by  the  answer 
thereto,  and  issues  of  fact  were  raised  on 
which  the  question  of  jurisdiction  depended. 

Thereupon,  on  January  11, 1897,  a  petitloo 
or  suggestion  was  filed  by  Alix  In  this  court, 
seelcing  the  issue  of  a  writ  of  prohibition  to 
the  judge  of  the  district  court  for  the  district 
of  New  Jersey  to  restrain  him  from  enfor- 
cing any  of  the  orders  or  decrees  by  him 
theretofore  made  in  the  suit  of  said  Mills,  or 
proceeding  further  therein.  A  rule  to  show 
cause  was  granted,  to  which  return  has  been 
duly  made. 

The  settled  rules  In  reference  to  the  writ 
of  prohibition  were  thus  laid  down  in  Re 
Rice,  155  U.  8.  396,  402,  15  Sup.  Ct  149: 
"Where  it  appears  that  the  court  whose  ac- 
tion is  sought  to  be  prohibited  has  clearly 
no  jurisdiction  of  the  cause  originally,  or  of 
some  collateral  matter  arising  therein,  a  i>ar- 
ty  who  has  objected  to  the  jurisdiction  at 
the  outset,  and  has  no  other  remedy,  is  enti- 
tled to  a  writ  of  prohibition,  as  a  matter  of 
right  But  where  there  is  another  legal  rem- 
edy, by  appeal  or  otherwise,  or  where  the 
question  of  the  jurisdiction  of  the  court  is 
doubtful,  or  depends  on  facts  which  are  notj 
made^matter  of  record,  or  where  the  appll-? 
cation  Is  made  by  a  stranger,  the  granting 
or  refusal  of  the  writ  is  discretionary.  Nor 
is  the  granting  of  the  writ  obligatory  where 
the  case  has  gone  to  sentence,  and  the  want 
of  jurisdiction  does  not  appear  upon  the 
face  of  the  proceedings.  Smith  v.  Whitney, 
116  U.  S,  1G7,  173.  6  Sup.  Ct  570;  In  re 
Cooper,  143  U.  S.  472,  495,  12  Sup.  Ct  453." 

Tested  by  these  rules,  we  are  clear  that  a 
proper  case  is  not  made  for  a:warding  the 

writ  of  prohibItion.D|gitizedby  VjOOQIC 
Writ  denied.  O 
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(m  V.  8.  14S) 

GRAND  LODGE  OP  STATE  OP  LOUISI- 
ANA ▼.  CITY  OP  NEW  ORLEANS. 
(March  5,  1897.) 
No.  UL 

OOHBTITDTIONAL  LaW— OBLIGATION   OF  CONTRACTS 

—Exemption  from  Taxation. 
In  1853,  the  Grand  Lodge  of  P.  &  A. 
Masons  of  Louisiana,  chartered  by  the  legis- 
lature in  1816.  purchased  a  lot  and  building 
under  a  resolution  and  by  a  deed  which,  in  sub- 
stance, devoted  the  net  revenues  from  the  prop- 
erty to  the  relief  of  distressed  members  and 
their  families.  By  an  act  approved  March  15, 
1855,  the  state  legislature  exempted  this  prop- 
erty from  taxation  **so  long  as  it  is  occupied" 
by  the  grand  lodge.  Bdd  that,  as  the  exemjh 
tion  was  not  contained  in  the  charter  of  the 
lodge,  and  property  was  purchased  and  de- 
voted to  the  charitable  use  before  the  act  was 
passed,  the  act  was  not  a  contract  protected  by 
the  federal  constitution,  within  the  meaning  of 
Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  but  was  a  mere  gratuity  or  bounty,  which 
the  state  could  withdraw  at  any  time,  and 
which  it  did  withdraw  by  article  207  of  the 
constitution  of  1879,  declaring  that  only  certain 
classes  of  property  therein  mentioned  should  be 
exempt  from  taxation. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  was  a  petition  originally  filed  In  the 
dvU  district  court  for  the  parish  of  Orleans 
by  the  Grand  Lodge  of  the  P.  A  A.  Masons 
of  the  State  of  Louisiana  to  enjoin  the  city 
of  New  Orleans  from  proceeding  to  sell,  for 
the  taxes  of  1888,  1889,  and  1890,  certain 
property  owned  by  the  petitioner,  and  clahned 
to  be  exempt  from  taxation. 

The  petition  set  forth  that  the  grand  lodge 
was  incorporated  by  a  perpetual  charter,  grant- 
ed by  the  legislature  In  1816;  that  petitioner 
was  the  owner  of  a  lot  of  ground,  with  build- 
ings and  improvements  thereon,  at  the  comer 
of  St.  Charles  and  Perdido  streets,  known  as 
the  hall  of  the  grand  lodge,  etc.,  which  prop- 
erty It  had  purchased  in  1853  by  a  notarial 
act,  In  which  was  incorporated  a  resolution  of 
the  grand  lodge,  which,  in  substance,  devoted 
the  entire  net  revenues  of  such  property  **to 
the  relief  of  worthy  distressed  members  of  the 
order,  their  wives,  children,  and  families,  and 
as  a  permanent  charitable  fund";  that  such 
resolution  was  in  strict  accord  with  the  objects 
of  the  institution,  of  which  the  grand  lodge 
Is  the  superintending  body  or  organization, 
^**the  principles  of  which  are  charity  and  uni- 
'versal  benevolence,*'  and  "to  the  end  thereof, 
« that  charitable^lnstitutlons  may  be  promoted," 
the  act  of  Incorporation  was  enacted;  that 
further  to  promote  this  object,  the  legislature, 
by  an  act  approved  March  15,  1855,  exempted 
said  hall  from  city  and  parish  taxation  so  long 
as  it  "^-as  occupied  by  the  Grand  Lodge  of  P. 
&  A.  Masons,  which  exemption  was  claimed 
to  have  become  a  contract  between  the  state 
and  the  grand  lodge  so  long  as  the  property 
was  owned  and  occupied  by  It.  The  petition- 
er alleged  that  the  principles  and  objects  of 
Free  Masonry  are  still  unchanged,  and  that 
the  net  revenues  arising  from  the  property 
havB  not  been  diverted;    that  the  city  now 


claims  that  the  property  is  subject  to  taxation, 
and  threatens  to  enforce  the  collection  of  the 
taxes. 

The  answer  of  the  city  was  simply  a  gen- 
eral denial. 

Upon  the  trial  it  appeared  that  the  grand 
lodge  was  incorporated  by  act  of  March  18, 
181C,  with  full  power  and  authority  to  take, 
hold,  and  enjoy  real  and  personal  property, 
etc.;  that  the  hall  was  erected  to  the  year 
1845  for  a  commercial  exchange,  and  was  pur- 
chased by  the  grand  lodge  for  a  hall  In  1853; 
that  on  March  16,  1855,  the  general  assembly 
enacted  that  the  building,  whose  location  and 
name  were  given  in  the  act,  should  be  exempt 
from  state  and  pailsh  taxation  so  long  as  it 
was  occupied  as  the  Grand  Lodge  of  F.  &  A. 
Masons.  It  further  appeared  that  the  objects 
proposed  by  the  institution  were  charity  and 
universal  benevolence;  that  contributions 
were  exacted  from  each  member  of  the  order 
for  the  ordinary  expenses  of  the  lodge,  and  as 
a  fund  for  the  purposes  of  charity,  to  be  dis- 
tributed as  occasion  required;  and  that  from 
1853  to  the  present  time  the  whole  of  the  rev- 
enue, except  that  used  for  insurance,  repairs, 
and  current  expenses,  has  been  exclusively 
devoted  to  charitable  purposes,  as  stated  in' 
the  charter  and  act  of  sale.  These  revenues 
averaged  over  $3,000  per  year. 

It  further  app«u:ed  that  in  1879  a  new  con- 
stitution was  adopted  by  the  state,  of  which 
article  207  was  as  follows:  "The  following 
property  shall  be  exempt  from  taxation,  and 
no  other,  viz.:  All  public  property,  places  of 
religious  worship  or  burial,  all  charitable  to-* 
stitutions;  ♦  •  •  provided,  the*property  so? 
exempted  be  not  used  or  leased  for  purposes 
of  private  or  corporate  profit  or  income." 

Upon  the  hearing  in  the  district  court  the 
property  was  held  to  be  exempt  from  taxation, 
and  an  Injunction  granted.  The  city  appealed 
to  the  supreme  court,  which  reversed  the  de- 
cree of  the  district  court,  and  dissolved  the 
injunction.  Upon  a  rehearing  the  decree  was 
amended  by  recognizing  the  exemption  of  that 
part  of  the  property  occupied  by  the  grand 
and  subordinate  lodges  of  Masons,  and  to  other 
respects  the  demand  was  rejected,  and  the 
case  remanded  to  the  court  below,  with  direc- 
tions to  hear  evidence  and  ascertain  what 
property  was  thus  occupied,  and  what  property 
was  rented  or  used  for  private  or  corporate 
profit  or  income,  and  to  pass  upon  and  decide 
the  relative  values  of  that  part  of  the  prop- 
erty thus  occupied  by  said  Masons  to  that 
leased  or  used  as  aforesaid;  that  is,  "from  the 
assessed  value  of  the  property,  viz.  $60,000, 
must  be  deducted  the  value  of  the  property 
exempted  aforesaid." 

The  case  having  been  remanded  and  reheard 
in  the  district  court,  a  new  Judgm^it  was 
rendered  to  favor  of  the  city  for  the  city  taxes 
of  1888  on  an  assessment  of  $20,000,  of  the 
year  1889  on  an  assessment  of  $10,000,  and 
for  the  year  1890  on  an  assessment  of  $6,200. 
The  case  was  then  appealed,  and  reheard  to 
the  supreme  court,  and  the  Judgment  of  th« 
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district  oonrt  affirmed;   whereupon  petitioner 
Boed  out  this  writ  of  error. 

Charles  F.  Buck,  for  plaintiff  in  ^rror.  Sam- 
uel L.  Gilmore,  for  defendant  in  error, 

Mr.  Justice  BROWN,  after  stating  the  facts 
^  In  the  foregoing  language,  delivered  the  opin- 
^  Ion  of  the  court. 

•  •The  only  question  in  this  case  is  whether  the 
act  of  1855»  exempting  the  hall  of  the  grand 
lodge  from  state  and  parish  taxation  "so  long 
as  it  Is  occupied  as  a  Grand  Lodge  of  the  F.  & 
A.  Masons/'  constitutes  a  contract  between 
the  state  and  the  complainant,  or  was  a  mere 
continuing  gratuity,  which  the  legislature  was 
at  liberty  to  terminate  or  withdraw  at  any 
time,  and  which  the  state  did  subsequently 
withdraw  l^  the  adoption  of  a  constitution 
which  secured  the  exemption  of  the  property 
of  "all  charitable  Inatltutions;  •  •  •  pro- 
vided, the  property  so  exempted  be  not  used 
or  leased  for  the  purposes  of  private  or  cor- 
porate profit  or  income."  It  appeared  in  this 
case  that,  during  the  years  In  which  the  assess- 
ments complained  of  were  made,  a  part  of  the 
ground  floor  of  the  exempted  property  was 
rented  for  stores,  that  some  of  the  rooms  were 
rented  for  other  like  purposes,  and  that  from 
these  sources  a  large  amount  of  corporate  in- 
come had  been  realized,  although  that  Income 
was  devoted  to  charitable  purposes. 

If  the  act  of  1855  be  regarded  as  a  contract, 
within  the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  then  it  Is  clear  that  the  ex- 
emption from  taxation  was  valid,  and  beyond 
the  power  of  the  legislature  to  abrogate. 
Bank  v.  Knoop,  16  How.  369;  New  Jersey  v. 
Wilson,  7  Cranch,  164;  Gordon  v.  Tax  Court, 
3  How.  133;  Dodge  v.  Woolsey,  18  How.  331; 
Bank  v.  Skelly,  1  Black,  436;  McGee  v.  Ma- 
this,  4  Wall.  143;  Railroad  v.  Reld,  13  Wall. 
264;  Humphrey  v.  Pegues,  16  Wall.  244;  Far- 
rington  v.  Tennessee,  95  U.  S.  679;  New  Jer- 
sey V.  Yard,  Id.  104. 

To  make  such  a  contract,  however,  there  is 
the  same  necessity  for  a  consideration  that 
there  would  be  if  it  were  a  contract  between 
private  parties.  If  the  law  be  a  mere  offer  of 
a  bounty,  It  may  be  withdrawn  at  any  time, 
notwithstanding  the  recipients  of  such  bounty 
may  have  Incurred  expense  upon  the  faith  of 
such  offer.  Thus,  the  legislature  of  the  state 
of  Michigan,  desiring  to  encourage  the  manu- 
facture of  salt,  which  had  been  recently  dis- 
covered in  the  Saginaw  valley.  In  1859,  offer- 
^ed  exemption  from  taxation  and  a  bounty  of 
^10  cents  per  bushel  to  all  Individuals,  com- 
•  panles,  or  corporations  formed*for  the  purpose 
of  boring  for  and  manufacturing  salt.  It  was 
held  In  Salt  Co.  v.  East  Saginaw,  13  Wall.  373, 
that  If  the  salt  company  plaintiff  had  been  in- 
corporated by  a  special  charter,  containing  the 
provision  that  its  property  should  be  exempt 
from  taxation,  and  that  charter  had  been  ac- 
cepted and  acted  upon.  It  would  have  constitut- 
ed a  contract;  but  that  this  was  a  bounty  of- 
fered to  all  corporations  and  individuals  who 


should  manufacture  salt,  and  there  waa  na 
pledge  that  it  should  not  be  repealed  at  any 
time;  that,  as  long  as  it  remained  a  law,  ev- 
ery individual  or  corporation  was  at  liberty 
to  avail  himself  or  Itself  of  its  advantages,  by 
complying  with  its  terms,  and  doing  the  things 
which  it  promised  to  reward,  but  was  also  at 
liberty  at  any  time  to  abandon  such  a  course; 
that  it  was  a  matter  purely  voluntary  upon 
both  sides,— giving  to  one  party  the  power  to 
abandon  the  manufacture  of  salt,  and  to  the 
other  to  repeal  the  exemption  from  taxation 
and  the  bounty  of  10  cents  per  busheL  The 
consequence  of  a  different  decision  in  this 
case  might  easily  have  become  disastrous, 
since  the  arguments  which  were  urged  upon 
this  court  at  that  time  would  have  been  equal- 
ly forceful  at  any  time  thereafter,  and  the 
state  might  have  found  itself  bound  by  a  per- 
petual pledge  to  pay  10  cents  upon  every 
bushel  of  salt  thereafter  manufactured  1^  the 
companies  which  had  embarked  In  the  enter- 
prise under  the  encouragement  of  the  bounty. 
A  like  ruling  was  made  in  Welch  y.  Cook,  97 
U.  S.  541,  in  which  an  act  of  the  legislature  of 
the  District  of  Columbia,  exempting  from  gen- 
eral taxation  for  10  years  such  real  and  per- 
sonal property  as  might  be  employed  within 
the  District  for  manufacturing  purposes,  did 
not  create  an  irrepealable  contract  with  the 
owners  of  such  property,  but  merely  conferred 
a  bounty,  liable  at  any  time  to  be  withdrawn. 

Complainant,  while  admitting  the  soundness 
of  this  proposition,  daims  that  the  requisite 
consideration  existed  in  the  deed  by  which  the 
property   was  acquired,   wherein  the  grand 
lodge  solemnly  declared  and  proclaimed  said 
purchase  to  be  made  for  the  purpose  and  ob- 
ject of  creating  a  fund  for  charitable  purposes,^ 
in  the  relief  of  worthy  distressed  members  ofj 
^the  order,  their  wives,  children,  and  families,* 
and  solemnly  pledged  Itself  that,  as  soon  as  the 
said  proper^  should  be  paid  for,  the  whole  of 
the  revenue  which  might  be  derived  from  it, 
after   deducting   necessary  and   unavoidable 
expenses  on  its  account,  should  be  devoted  to 
those  objects. 

This  consideration,  however,  was  not  one 
upon  the  faith  of  which  the  legislature  grant- 
ed the  exemption,  since  the  deed  had  already 
been  In  exisitence  for  two  years,  and  the  prop- 
erty had  been  purchased  under  the  resolution 
of  the  lodge  adopted  January  27,  1853,  to  the 
same  effect  as  the  above  recital  in  the  deed. 
While  subscriptions  for  the  purchase  of  the 
property  may  have  been  obtained  upon  the 
faith  of  this  resolution,  it  cannot  be  said  to 
have  constituted  a  consideration*  for  the  ex- 
emption. The  alleged  contract  for  exemption 
was  not  contained  In  the  charter,— as  in  other 
cases  where  such  exemption  has  been  sustain- 
ed,—since  the  lodge  had  already  pledged  its 
revenues  to  charitable  purposes;  and  when  the 
act  was  passed  it  gave  no  additional  pledge, 
and  promised  nothing  which  it  had  not  al- 
ready promised,  and  was  bound  in  honor  to 
perform.  If  additional  subscriptions  were  ob* 
talned  upon  the  faith  of  the  act,  the  subscrib- 
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era  were  bound  to  take  notice  of  the  fact  that 
the  leglslatnre  was  at  liberty  to  repeal  the  act 
at  any  time,  or  that  the  people  might,  in  the 
exerdse  of  their  sovereign  power,  nullify  it  by 
an  amendment  to  the  constitution. 

In  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  relied  upon  by  the  plaintiff  in  er- 
ror, the  exemption  was  contained  in  the 
original  charter  of  the  Home  of  the  Friend* 
less,  which  purported  in  its  preamble  to  be 
granted  for  the  purposes  of  encouraging  the 
undertaking,  and  enabling  the  parties  en- 
gaged therein  more  fully  and  effectually  to 
accomplish  their  laudable  purpose.  The  ex- 
emption was  offered,  not  in  view  of  a  consid- 
eration which  had  already  passed,  but  for 
the  purpose  of  inducing  the  incorporators  to 
accept  the  charter  and  to  carry  out  the  en- 
terprise. 

So  in  Asylum  y.  New  Orleans,  105  U.  S. 
302,  the  institution  was  incorporated  under 
^an  act  of  the  general  assembly  which  de- 
^clared  that  all  the  property  belonging  to  the 
r  instltution«8hould  be  exempted  from  all  tax- 
ation. The  question  turned  upon  the  ex- 
emption of  certain  property  which  was  de- 
vised to  it  20  years  after  it  was  incorporated, 
the  revenues  of  which  were  applied  to  ena- 
ble it  to  carry  on  its  work;  but  it  was  held 
that  the  contract  applied  not  only  to  property 
in  existence  when  the  charter  was  granted, 
nor  only  to  that  which  was  in  existence 
when  the  constitution  of  1868  was  adopted, 
but  to  all  which  might  afterwards  be  ac- 
quired in  the  due  fulfillment  of  the  purposes 
of  the  institution. 

We  are  of  opinion  that  the  act  in  question 
in  this  case  was  one  which  the  legislature 
might  properly  enact  as  a  matter  of  public 
policy,  and  in  aid  of  a  beneficent  purpose, 
but  that  it  was  a  mere  gratuity  or  bounty, 
which  it  was  competent  at  any  time  to  ter- 
minate, and  that  this  was  done  by  article 
207  of  the  constitution  of  1879.  The  case  is 
practically  upon  all  fours  with  that  of  Rec- 
tor of  Christ  Church  v.  Philadelphia,  24  How. 
300,  in  which  the  legislature  of  Pennsylvania 
enacted  that  'the  real  property,  including 
ground  rents,  now  belonging  and  payable  to 
Christ  Church  Hospital,  in  the  dty  of  Phil- 
adelphia, so  long  as  the  same  shall  continue 
to  belong  to  the  said  hospital,  shall  be  and 
remain  free  from  taxes."  Eighteen  years 
thereafter  the  legislature  enacted  that  all 
I)roperty  belonging  to  any  association  then 
exempt  from  taxation,  other  than  that  in 
actual  use  and  occupation  of  such  association, 
should  thereafter  be  subject  to  taxation.  It 
was  held  that  this  last  law  was  not  in 
violation  of  the  constitution  of  the  United 
States;  that  the  former  act  of  1833  was  a 
mere  privilege  existing  bene  placltum,  and 
might  be  revoked  at  the  pleasure  of  the 
sovereign.  It  would  seem  from  this  case  that 
the  hospital  had  been  Incorporated  long  be- 
fore the  act  containing  the  exemption  was 
passed,  as  that  act  recited  that  the  hospital 
"bad  for  many  yeara  afforded  an  asylum  for 


numerous  poor  and  distressed  widows,**  mod 
that  the  exemption  was  granted  on  account 
of  its  means  being  curtailed  by  decay  of  the 
buildings,  and  the  increased  burden  of  taxa- 
tion. So  in  Tucker  v.  Ferguson,  22  WalL 
527.  And  in  West  Wisconsin  R.  Co.  y.  Board 
of  Supervisors,  d3  U.  S.  585,  it  was  held  that 
an  act  of  the  legislature  exempting  property^ 
of  all  railroads  *  from  taxation  was  not  a* 
contract  to  exempt,  unless  there  were  a  con- 
sideration for  the  act;  that  the  promise  of 
a  gratuity,  spontaneously  made,  may  be  kept. 
changed,  or  recalled  at  pleasure,  and  that 
this  rule  applied  to  the  agreements  of  states, 
made  without  consideration,  as  well  as  to 
those  of  persons.  See,  also,  Newton  v.  Com- 
missioners, 100  U.  S.  548,  561,  and  People 
v.  Roper,  85  N.  Y.  629,  wherein  a  law,  pro- 
viding that  persons  who  had  served  seven 
yeara  in  the  militia,  and  had  been  honorably 
discharged,  were  entitled  to  perpetual  im- 
munity from  taxation  to  the  extent  of  $500 
each,  was  held  to  be  r^)ea]able  at  any  time 
by  the  legislature. 

The  act  of  1855,  now  in  question,  clearly 
falls  within  the  latter  class  of  gratuities  or 
bounties,  which  are  subject  to  the  will  of 
the  legislature,  and  may  be  withdrawn  at 
any  time. 

The  decree  of  the  court  below  wa8»  there- 
fore, right,  and  will  be  afltoned. 
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No.  641. 

Constitutional  Law  — Dub  Pbocbss— Esgapbd 
Crivinax/— Dismissal  ot  Appbal. 

When  a  criminal  convicted  by  a  state 
court  escapes,  and  becomes  a  fngitlve.  pending 
his  appeal  to  the  state  supreme  court,  it  is  com- 
petent for  that  court  to  order  the  dismissal  of 
the  appeal  unless  he  shall  within  60  days  sur- 
render himself  or  be  recaptnied.  The  dismissal 
of  the  appeal  at  the  end  of  the  60  days  is  not 
a  denial  of  due  process  of  law. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Georgia. 

This  was  a  writ  of  error  to  review  an  order 
of  the  supreme  court  of  the  state  of  Georgia 
dismissing  a  writ  of  error  from  that  court 
which  had  been  sued  out  to  reverse  the  con- 
viction of  the  plaintiff  in  error  for  the  mur- 
der of  one  Charles  Carr. 

After  defendant  had  been  convicted  and 
sentenced  to  death  by  the  superior  court  of 
Bibb  county,  he  made  a  motion  for  a  new 
trial,  which  was  overruled,  whereupon  he 
sued  out  a  writ  of  error  from  the  supreme 
court  of  the  state,  which  was  assigned  for 
hearing  upon  the  4th  day  of  March,  1885. 
The  case  having  been  called  upon  that  day, 
it  was  made  to  appear  to  the  court  by  afQ-^ 
davits  that  Allen,  after  his  conviction  and^ 
*  sentence,  had  escaped  from  jail,  and  was  at* 
that  time  a  fugitive  from  Justice.    Upon  this 
showing,  the  court  ordered  that  the  writ  of 
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error  be  dismissed,  unless  he  should  within 
60  days  surrender  himself  to  custody,  or 
should  be  recaptured  within  that  time,  so  as 
to  be  subject  to  the  Jurisdiction  of  the  court, 
and  should  furnish  evidence  thereof  by  fil- 
ing the  same  In  the  clerk's  office. 

On  May  6th  (which  was  more  than  60 
days  thereafter)  the  court  made  a  further 
order,  In  which,  after  stating  that  the  plain- 
tiflP  In  error  had  not  surrendered  himself 
to  custody,  and  furnished  evidence  thereof 
as  required,  and  that  he  had  not  been  rear- 
rested since  his  escape  from  Jail,  It  was  or- 
dered that  the  writ  of  error  be  finally  dis- 
missed. 

This  Judgment  was,  on  July  13,  1SD5,  made 
the  Judgment  of  the  superior  court  of  Bibb 
county.  Afterwards,  Allen,  having  been  re- 
captured, was,  on  the  25th  of  April,  1896,  re- 
sentenced to  death  by  the  superior  court, 
and  thereupon  made  application  to  one  of 
the  Justices  of  this  court  for  a  writ  of  error, 
which  was  duly  granted;  plaintiff  assigning 
as  error  that  the  dismissing  of  his  writ  of 
error  by  the  supreme  court  of  the  state  of 
Georgia  was  a  denial  of  due  process  of  law. 

W.  C.  Qlenn,  for  plaintlfl!  In  error.  J.  M. 
Terrell  and  John  R.  Cooper,  for  the  State. 

Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

The  plaintiff  In  error  claims  that  the  order 
of  the  supreme  court  of  the  state  of  Georgia 
dismissing  his  writ  of  error  to  the  superior 
court  of  Bibb  county,  because  he  had  escap- 
ed from  Jail,  and  was  a  fugitive  from  Jus- 
tice, was  a  denial  of  due  process  of  law, 
within  the  meaning  of  the  federal  constitu- 
tion. 

It  appeared  from  the  record  that  after  the 
writ  of  error  had  been  finally  dismissed,  on 
May  6, 1806,  Allen  was  subsequently  recaptur- 
^  ed,  and  upon  April  25,  1896,  was  resentenced 
|2|to  death  by  the  court  In  which  he  had  been 
•  convicted.  While  the*preclse  question  here 
Involved  has  never  before  been  presented 
to  this  court,  we  have  repeatedly  held  that 
we  would  not  hear  and  determine  moot 
cases,  or  cases  in  which  there  was  not  at 
the  time  a  bona  fide  controversy  pending. 
In  a  similar  case  from  the  supreme  court  of 
Nebraslia  (Bonahan  v.  Nebraslsa,  125  U.  S. 
692,  8  Sup.  Ct  1390),  wherein  It  appeared 
that,  pending  the  writ  of  error  from  this 
court,  the  plaintiff  in  error  had  escaped,  and 
was  no  longer  within  the  control  of  the 
court  below.  It  was  ordered  that  the  sub- 
mission of  the  cause  be  set  aside,  and,  un- 
less the  plaintiff  were  brought  within  the 
Jurisdiction  of  the  court  below  on  or  before 
the  last  day  of  the  term,  the  cause  should 
be  thereafter  left  off  the  docliet,  until  direc- 
tions to  the  contrary.  A  lilve  order,  under 
similar  circumstances,  was  made  In  Smith  v. 
U.  S.,  94  U.  S.  97. 

In  civil  cases  U  has  been  the  universal 


practice  to  dismiss  the  case  whenever  It  be- 
came apparent  that  there  was  no  real  dis- 
pute remaining  between  the  plaintiff  and  the 
defendant,  or  that  the  case  had  been  set- 
tled or  otherwise  disposed  of  by  agreement 
of  the  parties,  and  there  was  no  actual  con- 
troversy pending.  Lord  ▼.  Veazle,  8  How. 
251;  Gaines  v.  Hennen,  24  How.  553,  628; 
Cleveland  v.  Chamberlain,  1  Blacl^,  419;  Pa- 
per Co.  V.  Heft,  8  Wall.  333;  Daltota  Co.  v. 
Glidden,  113  U.  S.  222,  5  Sup.  Ct.  428;  Little 
V.  Bowers,  134  U.  S.  547,  10  Sup.  Ct.  620; 
California  v.  San  Pablo  &  T.  R.  Co.,  140  U. 
S.  308,  13  Sup.  Ct  876. 

We  Isnow  at  present  of  no  reason  why  the 
same  course  may  not  be  taken  In  criminal 
cases  if  the  laws  of  the  state  or  the  practice 
of  Its  courts  authorize  It  To  Justify  any  in- 
terference upon  our  part  it  Is  necessary  to 
show  that  the  course  pursued  has  deprived, 
or  will  deprive,  the  plaintiff  In  error  of  his 
life,  liberty,  or  property  without  due  process 
of  law.  Without  attempting  to  define  exact- 
ly In  what  due  process  of  law  consists,  It  is 
sutficient  to  say  that  If  the  supreme  court 
of  a  state  has  acted  in  consonance  with  the 
constitutional  laws  of  a  state  and  its  own 
procedure,  It  could  only  be  in  very  excep- 
tional circumstances  that  this  court  would 
feel  Justified  in  saying  that  there  had  been 
a  failure  of  due  legal  process.  We  might 
ourselves  have  pursued  a  different  course 
in  this  case,  but  that  Is  not  the  test  The9 
plaintiff  in  error  must  have  been*deprlved  of* 
one  of  those  fundamental  rights,  the  ob- 
servance of  which  Is  Indispensable  to  the 
liberty  of  the  citizen,  to  Justify  our  inter 
ference. 

We  cannot  say  that  the  dismissal  of  a  writ 
of  error  Is  not  Justified  by  the  abandonment 
of  his  case  by  the  plaintiff  In  the  writ  By 
escaping  from  legal  custody,  he  has,  by  the 
laws  of  most  if  not  all.  of  the  states,  com- 
mitted a  distinct  criminal  offense;  and  it 
seems  but  a  light  punishment  for  such  of- 
fense to  hold  that  he  has  thereby  abandoned 
his  right  to  prosecute  a  writ  of  error,  sned 
out  to  review  his  conviction;  otherwise  he 
is  put  in  a  position  of  saying  to  the  court: 
"Sustain  my  writ  and  I  will  surrender  my- 
self, and  take  my  chances  upon  a  second 
trial;  deny  me  a  new  trial,  and  I  will  leave 
the  state,  or  forever  remain  In  hiding."  We 
consider  this  as  practically  a  declaration  of 
the  terms  upon  which  he  is  willing  to  sur- 
render, and  a  contempt  of  its  authority,  to 
which  no  court  is  bound  to  submit  It  is 
much  more  becoming  to  its  dignity  that  the 
court  should  prescribe  the  conditions  upon 
which  an  escaped  convict  should  be  permit- 
ted to  appear  and  prosecute  his  writ  than 
that  the  latter  should  dictate  the  terms  upon 
which  he  will  consent  to  surrender  himself 
to  its  custody. 

The  course  pursued  in  this  case  is  approv- 
ed by  the  ruling  of  many  courts  in  different 
states,  and  notably  in  the  case  of  Com.  ▼• 
Andrews,  97  Mass.  543»  where  the  defendant 
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escaped  during  the  pendency  of  his  case  In 
the  supreme  court  It  was  held  that,  not 
being  present  in  person,  he  could  not  be 
heard  by  attorney;  that,  if  a  new  trial  were 
ordered,  he  was  not  there  to  answer  further; 
and  that,  if  the  exceptions  were  overruled, 
a  sentence  could  not  be  pronounced  or  exe- 
cuted upon  him.  "So  far  as  the  defendant 
had  any  right  to  be  heard  under  the  consti- 
tution, he  must  be  deemed  to  have  waived 
it  by  escaping  from  custody,  and  the  failing 
to  appear  and  prosecute  his  exceptions  in 
person,  according  to  the  order  of  court  under 
which  he  was  committed."  In  Sherman  v. 
Ck>m.,  14  Grat.  6(57,  upon  a  similar  state  of 
facts,  the  court  ordered  that  the  writ  of  er- 
^ror  be  dismissed,  unless  the  defendant  should 
2  appear  before  a  certain  day.  This  judgment 
•  was  afterwards  approved  in  *  Lef  twich  v. 
Com.,  20  Grat  723.  In  the  case  of  People  v. 
Genet,  59  N.  Y.  80,  the  defendant  escaped, 
pending  the  settlement  of  a  bill  of  excep- 
tions; and,  the  court  declining  to  proceed 
with  the  settlement  of  the  proposed  bill,  the 
case  was  carried  before  the  court  of  appeals, 
and  the  action  of  the  court  of  oyer  and  ter- 
miner affirmed.  See,  also.  People  v.  Reding- 
er,  55  CaL  290;  Wilson  v.  Com.,  10  Bush, 
526;  Gresham  v.  State,  1  Tex.  App.  458; 
McGowan  v.  People,  104  111.  100;  Warwick 
V.  State,  73  Ala.  486;  State  v.  Oonners,  20 
W.  Va.  1;  State  v.  Wright,  32  La.  Ann.  1017; 
Woodson  V.  State,  19  Fia,  549;  Sai-gent  v. 
State,  96  Ind.  63;  Moore  v.  State,  44  Tex. 
595;  State  v.  Craighead,  44  La.  Ann.  968, 11 
South.  629;  Zardenta  ▼.  State  (Tex.  Cr.  App.) 
23  S.  W.  684;  GaUiff  v.  State  (Tex.  Cr.  App.) 
28  S.  W.  466. 

The  course  pursued  in  this  case  has  also 
received  the  approval  of  the  supreme  court 
of  the  state  of  Georgia  in  several  prior  cases. 
Madden  v.  State,  70  Ga.  383;  Osborn  v. 
State,  Id.  731;  Gentry  v.  State,  91  Ga.  609, 17 
S.  E.  956. 

The  constitution  of  the  state  of  Georgia 
(article  6,  S  2,  par.  6)  requires  the  supreme 
court  to  dispose  of  every  case  at  the  first 
term,  unless  prevented  by  providential 
causes;  and,  by  section  4271  of  the  Code, 
this  enactment  is  repeated,  with  a  further 
provision  that  no  continuance  shall  be  allow- 
ed except  for  providential  cause.  Indeed,  it 
is  admitted  that  It  would  be  useless  to  ask 
the  supreme  court  of  the  state  of  Georgia  to 
reinstate  this  case,  or  to  grant  to  the  plain- 
tiff in  error  any  relief  whatever,  because  un- 
der the  rules  and  decisions  of  that  court, 
and  under  the  statutes  of  the  state  of  Geor- 
gia, as  construed  by  that  court,  such  relief 
would  be  denied.  Whether  the  court  should 
give  the  plaintiff  GO  days,  or  until  the  last 
(lay  of  the  term,  to  appear  and  surrender 
himself  to  custody,  was  a  matter  for  the 
court  to  determine;  and,  even  if  there  were 
error  in  that  particular,  it  would  not  consti- 
tute a  denial  of  due  process  of  law. 

The  order  of  the  supreme  couit  dismissing 
the  writ  of  error  must  therefore  be  affirmed. 


(lee  u  s.  iTii 

WBIB  V.  NOBMAM. 

(March  15,  1897^ 

No.  586. 

Taxation  —  CoHSTmmoNAL  Law  —  ImnRsrxvB 

COMMBIICB — DiSOKIMI  NATION. 

1.  The  provision  in  the  Kentucky  statute  of 
1S94  (chapter  108)  for  a  tax  upon  the  "fran- 
chise" of  corporations,  associations,  etc.  (sec- 
tion 4077),  taking  the  whole  act  together,  and 
especially  sections  4078-4081,  is  to  be  construed, 
not  as  a  tax  on  the  franchise  in  the  technical 
sense,  but  upon  all  the  intangible  property  of 
the  corporation;  and  in  the  case  of  corporations 
engaged  in  interstate  commerce,  their  intangi- 
ble property  is  to  be  assessed  on  the  basis  of 
their  mileage  within  and  without  the  state. 

2.  A  state  statute  taxing  the  intangible  prop- 
erty of  an  express  company  on  the  basis  of  its 
mileage  within  and  without  the  state  (St.  Ky. 
1894,  c.  108)  is  not  an  unwarrantable  interfei^ 
ence  with  interstate  commerce. 

8.  By  sections  4077  and  4088  (chapter  108) 
of  the  Kentucky  Statutes  of  1894,  all  the  prop- 
erty, both  tangible  and  intangible,  of  corpora- 
tions and  associations,  is  subject  to  taxation: 
and,  while  these  sections  do  not  apply  to  all 
individual  taxpayers,  yet  by  reference  to  sec- 
tions 4020  and  4058  of  the  same  chapter  it  ap- 
pears that  individuals  are  also  subject  to  taxa- 
tion upon  all  their  tangible  and  intangible  prop- 
erty. The  statute  is,  therefore,  not  invalid  un- 
der the  state  constitution  on  the  ground  of  dis- 
crimination or  want  of  uniformity. 

Mr.  Justice  White,  Mr.  Justice  Field,  Mr. 
Justice  Harlan,  snd  Mr.  Justice  Brown,  dis- 
senting. 

Appeal  from  the  Circuit  Ck>urt  of  the  Unitedg^ 
States  for  the  District  of  Kentucky.  ^ 

*This  was  a  bill  filed  hi  the  circuit  court  of* 
the  United  States  for  the  district  of  Ken- 
tucky on  behalf  of  the  Adams  Express  Com- 
pany to  enjoin  the  collection  and  certiflcatiiHi 
of  taxes  against  it  for  the  year  1895  under 
an  act  of  Kentucky  of  November  11, 1892,  en- 
titled "An  act  relating  to  revenue  and  taxa- 
tion," carried  forward  as  chapter  108  of  the 
compilation  of  the  Kentucky  Statutes  of  1894, 
p.  1291.  The  case  comes  to  this  court  on  ap- 
peal from  a  decree  of  the  circuit  court  sus- 
taining a  demurrer  and  dismissing  the  bill  as 
amended.  The  decree  proceeded  on  the 
grounds  stated  by  Judge  Barr  in  the  ophiion 
of  the  court  in  Telegraph  Co.  ▼.  Norman,  77 
Fed.  13. 

The  bill  charged  the  statute  of  Kentucky 
under  which  the  tax  complained  of  was  levied 
to  be  in  contravention  of  the  constitution  of 
the  United  States,  and  also  of  sections  171, 
172,  and  174  of  the  constitution  of  Kentucky. 
Similar  averments  to  those  considered  In 
Adams  Exp.  C>o.  v.  Ohio  State  Auditor  (San- 
ford  V.  Poe)  165  U.  S.  194,  17  Sup.  Ct.  305, 
appear  in  this  bill,  and  need  not  be  repeated 
at  length.  It  is  stated  that  the  Adams  Ex- 
press Company  had  no  property  in  the  state 
of  Kentucky  in  the  year  1895,  except  certain 
horses,  wagons,  harness,  trucks,  safes,  office 
fixtures,  and  other  appliances,  located  at  dif- 
ferent points  in  the  state,  and  that  all  of  said 
property.  Including  the  moneys  and  credits  of 
the  company  within  the  state,  were  duly  re- 
turned and  assessed  for  state,  county,  muni- 
cipal, and  other  purposes;   that  the  said  cash 
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value  of  the  same  wafl  $36,614.53,  and  that  the 
taxes  thereon  were  duly  paid;  and  that  the 
tax  complained  of  Is  an  assessment  for  state, 
county,  municipal,  and  other  purposes  on  the 
further  sum  of  $1,463,040. 

Sections  171,  172,  174,  and  181  of  the  con- 
stitution are  as  follows: 
ti    "Sec.  171.  The  general  assembly  shall  pro- 
J;  vide  by  law  an  annual  tax,  which,  with  other 

*  resources,  shall  be  sufficient  to*defray  the  esti- 
mated expenses  of  the  commonwealth  for  each 
fiscal  year.  Taxes  shall  be  levied  and  collected 
for  public  purposes  only.  They  shall  be  uni- 
form upon  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority 
levying  the  tax;  and  all  taxes  shall  be  levied 
and  collected  by  general  laws. 

"Sec.  172.  All  property,  not  exempted  from 
taxation  by  this  constitution,  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary 
sale;  and  any  officer,  or  other  person  author- 
ized to  assess  values  for  taxation,  who  shall 
commit  any  wilful  error  in  the  performance  of 
his  duty,  shall  be  deemed  guilty  of  misfea- 
sance, and  upon  conviction  thereof  shall  forfeit 
his  office,  and  be  otherwise  punished  as  may 
be  provided  by  law." 

"Sec.  174.  All  property,  whether  owned  by 
natural  persons  or  corporations,  shall  be  taxed 
in  proportion  to  Its  value,  unless  exempted  by 
this  constitution;  and  all  COTporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  in- 
dividual property.  Nothing  In  this  constitu- 
tion shall  be  construed  to  prevent  the  general 
assembly  from  providing  for  taxation  based 
on  income,  licenses  or  franchises." 

"Sec.  181.  The  general  assembly  shall  not  im- 
pose taxes  for  the  purposes  of  any  county, 
city,  town  or  other  municipal  corporation,  but 
may,  by  general  laws,  confer  on  the  proper 
authorities  thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes.  The  general  as- 
sembly may,  by  general  laws  only,  provide  for 
the  payment  of  license  fees  on  franchises,  stock 
used  for  breeding  purposes,  the  various  trades, 
occupations  and  professions,  or  a  special  or 
excise  tax;  and  may,  by  general  laws,  delegate 
the  power  to  counties,  towns,  cities,  and  other 
municipal  corporations,  to  Impose  and  collect 
license  fees  on  stock  used  for  breeding  pur- 
poses, on  franchises,  trades,  occupations  and 
professions." 

Sections  190  to  208  refer  to  corporations,  the 

latter  section  reading:    "The  word  corporation 

as   used   in   this  constitution   shall   embrace 

joint  stock  companies  and  associations." 

^    Chapter  108  of  the  compilation  of  1884  is 

!;;  divided  into  articles  as  well  as  sections,  and 

•  ma.y  be  referred  to  by  way  of  *  convenience. 
There  are  some  slight  differences  from  the  act 
of  1892,  not  material  to  be  noted.  The  first 
article  contains  the  general  provisions  relating 
to  the  assessment  and  collection  of  taxes  '*up- 
on  all  property." 

Sections  4019  and  4020  are  as  follows: 
"Sec.  4019.  An  annual  tax  of  forty-two  and 
(Mie-half  cents  upon  each  one  hundi'ed  dollars 


of  value  of  all  property  directed  to  be  i 
for  taxation^  aa  hereinafter  provided,  shall  be 
paid  by  the  owner,  person  or  corpwation  as- 
sessed. The  aggregate  amount  of  tax  realized 
by  all  assessments  shall  be  for  the  following 
purposes:  Fifteen  (15)  cents  for  the  ordinary 
expenses  of  the  government;  five  (5)  cents  for 
the  use  of  the  sinking  fund;  twenty-two  (22) 
cents  for  the  support  of  the  common  schools, 
and  one-half  of  one  cent  for  the  Agricultural 
and  Mechanical  College,  as  now  provided  by 
law,  by  an  act  entitled  'An  act  for  the  ben- 
efit of  the  Agricultural  and  Mechanical  Col- 
lege,' approved  April  twenty-ninth,  one  thou- 
sand eight  hundred  and  eighty,  including  the 
necessary  traveling  expenses  of  aU  pvplls  of 
the  state  entitled  to  free  tuition  in  said  col- 
lege, and  who  continue  students  for  the  perk>d 
of  ten  months,  unless  unavoidably  prevented. 

"Sec.  4020.  All  real  and  personal  estate  with- 
in this  state,  and  all  personal  estate  of  persons 
residing  in  this  state,  and  of  all  corporations 
organized  under  the  laws  of  this  state,  wheth- 
er the  property  be  In  or  out  of  this  state,  in- 
cluding intangible  property,  which  shall  be 
considered  and  estimated  in  fixing  the  value  of 
corporate  franchises  as  hereinafter  provided, 
shall  be  subject  to  taxation,  unless  the  same 
be  exempt  from  taxation  by  the  constitution, 
and  shall  be  assessed  at  its  fair  cash  valuer 
estimated  at  the  price  It  would  bring  at  a  fair 
voluntary  sale." 

Article  2  relates  to  the  assessment  of  prop- 
erty by  the  assessors,  to  whom  every  per8<m 
in  the  commonwealth  must  give  In  a  list  of  all 
his  property  under  oath. 

Section  4058  provides  for  schedules  with  In- 
terrogatories to  be  propounded  to  each  per- 
son, "with  affidavit  thereto  attached,  to  be 
signed  and  sworn  to  by  the  person  whose 
property  is  assessed."  The  schedules  contains 
a  long  list  of*items,  including  aU  forms  of* 
tangible  and  Intangible,  real,  personal,  and 
mixed  property;  the  enumeration  being  ex- 
ceedingly minute.  The  first  eleven  Items  re- 
late to  bonds,  notes  secured  by  mortgage,  other 
notes,  accounts,  cash  on  hand,  cash  on  deposit 
in  bank,  cash  on  deposit  with  other  corpora- 
tions, cash  on  deposit  with  individuals,  all 
other  credits  or  money  at  interest,  stock  In 
joint-stock  companies  or  associations,  stock  in 
foreign  corporations. 

The  third  article  covers  the  assessment  of 
corporations,  corporations  generally,  banks 
and  trust  companies,  building  and  loan  aflso- 
ciations,  turnpikes. 

Sections  4077,  4078,  4079,  4080,  4061,  4082, 
and  4091  are  as  follows: 

"Sec.  4077.  Every  railway  company  or  cor- 
poration, and  every  incorporated  bank,  trust 
company,  guarantee  or  security  company,  gas 
company,  water  company,  ferry  company, 
bridge  company,  street  railway  company,  ex- 
press company,  electric  light  comiiany,  elec- 
tric power  company,  telegraph  company,  press 
dispatch  company,  telephone  company,  turn- 
pike company,  palace  car  company,  dining  car 
company,  sleeping  car  company,  diair  car  com- 
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pany,  and  every  other  Uke  company,  corpora- 
tion or  association,  also  every  other  corpora- 
tion, company  or  association  having  or  exer- 
cising any  special  or  exclusive  privilege  or 
franchise,  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service,  shall, 
in  addition  to  the  other  taxes  Imposed  on  it  by 
law,  annually  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  county,  in- 
corporated city,  town  and  taxing  district, 
where  its  franchises  may  be  exercised.  The 
auditor,  treasurer  and  secretary  of  state  are 
hereby  constituted  a  board  of  valuation  and 
assessment,  for  fixing  the  value  of  said  fran- 
chise, except  as  to  turnpike  companies,  which 
are  provided  for  in  section  four  thousand 
and  nlnety-iflve  of  this  article,  the  place  or 
places  where  such  local  taxes  are  to  be  paid 
by  other  corporations  on  their  franchise,  and 
how  apportioned,  where  more  than  one  juris- 
diction is  entitled  to  a  share  of  such  tax,  shall 
«be  determined  by  the  board  of  valuation  and 
^assessment,  and  for  the  discharge  of  such  oth- 
*  er  duties  as  may  be  imposed*on  them  by  this 
act  The  auditor  shall  be  chairman  of  said 
board,  and  shall  convene  the  same  from  time 
to  time,  as  the  business  of  the  board  may  re- 
quire. 

"Sec.  4078.  In  order  to  determine  the  value 
of  the  franchises  mentioned  in  the  next  pre- 
ceding section,  the  corporations,  companies 
and  associations  mentioned  in  the  next  pre- 
ceding section,  except  banks  and  trust  com- 
panies whose  statements  shall  be  filed  as  here- 
inafter required  by  section  four  thousand  and 
ninety-two  of  this  article,  shall  annually,  be- 
tween the  fifteenth  day  of  September  and  the 
first  day  of  October,  make  and  deliver  to  the 
auditor  of  public  accounts  of  this  state  a  state- 
ment, verified  by  its  president,  cashier,  secre- 
tary, treasurer,  manager,  or  other  chief  officer 
or  agent,  in  such  form  as  the  auditor  may  pre- 
scribe, showing  the  following  facts,  viz.:  The 
name  and  principal  place  of  business  of  the 
corporation,  company  or  association;  the  kind 
of  business  engaged  in;  the  amount  of  cap- 
ital stock,  preferred  and  common;  the  num- 
ber of  shares  of  each;  the  amount  of  stock 
paid  up;  the  par  and  real  value  thereof;  the 
highest  price  at  which  such  stock  was  sold  at 
a  bona  fide  sale  within  twelve  months  next  be- 
fore the  fifteenth  day  of  September  of  the  year 
in  which  the  statement  is  required  to  be  made; 
the  amount  of  surplus  fund  and  undivided 
profits,  and  the  value  of  all  other  assets;  the 
total  amount  of  indebtedness  as  principal,  the 
amount  of  gross  or  net  earnings  or  Income,  in- 
cluding interest  on  Investments,  and  Incomes 
from  all  other  sources  for  twelve  months  next 
preceding  the  fifteenth  day  of  September  of 
the  year  in  which  the  statement  Is  required; 
the  amount  and  kind  of  tangible  property  In 
this  state,  and  where  situated,  assessed,  or  lia- 
ble to  assessment  In  this  state,  and  the  fair 
cash  value  thereof,  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale,  and  such 
other  facts  as  the  auditor  may  require. 
17  S.0.-34 


"Sea  4079.  Where  the  Une  or  lines  of  any 
such  corporation,  company  or  assodatloD  ex- 
tend beyond  the  limits  of  the  state  or  county, 
the  statement  shall,  in  addition  to  the  other 
facts  hereinbefore  required,  show  the  lengthy 
of  the  entire  lines  operated,  owned,  leased  or^ 
controlled  in  this  state,  and  in*each  county,  In-  * 
corporated  city,  town  or  taxing  district,  and 
the  entire  Une  operated,  controlled,  leased  or 
owned  elsewhere.  If  the  corporation,  com- 
pany or  association  be  organized  under  the 
laws  of  any  other  state  or  government,  or  or- 
ganized and  incorporated  in  this  state,  but 
operating  and  conducting  its  business  in  oth- 
er states  as  well  as  in  this  state,  the  state- 
ment shall  show  the  following  facts.  In  addi- 
tion to  the  facts  hereinbefore  required:  The 
gross  and  net  income  or  earnings  received  in 
this  state  and  out  of  this  state,  on  business 
done  in  this  staite,  and  the  entire  gross  re- 
ceipts of  the  corporation,  company  or  associa- 
tion in  this  state  and  elsewhere  during  the 
twelve  months  next  before  the  fifteenth  day 
of  September  of  the  year  in  which  the  assess- 
ment Is  required  to  be  made.  In  oases  where 
any  of  the  facts  above  required  are  impossible 
to  be  answered  correctly,  or  will  not  afford  any 
valuable  information  in  determining  the  value 
of  the  franchises  to  be  taxed,  the  said  board 
may  excuse  the  officer  from  answering  such 
questions:  provided,  that  said  board,  from 
said  statement,  and  from  such  other  evidence, 
as  it  may  have,  If  such  corporation,  company 
or  association  be  organized  under  the  laws  of 
this  state,  shall  fix  the  value  of  the  capital 
stock  of  the  corporation,  company  or  asso- 
ciation, as  provided  in  the  next  succeeding  sec- 
tion, and  from  the  amount  thus  fixed  shall  de- 
duct the  assessed  value  of  all  tangible  property 
assessed  In  this  state,  or  In  the  counties  where 
situated.  The  remainder  thus  found  shall  be 
the  value  of  Its  corporate  franchise  subject  to 
taxation  as  aforesaid. 

"Sec.  4060.  If  the  corporation,  company  or 
association  be  organized  under  the  laws  of  any 
other  state  or  government,  except  as  provided 
in  the  next  section,  the  board  shall  fix  the 
value  of  the  capital  stock  as  hereinbefore  pro- 
vided, and  will  determine  from  the  amount  of 
the  gross  receipts  of  such  corx)oration,  com- 
pany or  association  in  this  state  and  elsewhere, 
the  proportion  which  the  gross  receipts  in  this 
state,  within  twelve  months  next  before  the 
fifteenth  day  of  September  of  the  year  in 
which  the  assessment  was  made,  bears  to  the 
entire  gross  receipts  of  the  company,  the  same^ 
proportion  of  the  value  of  the  entire  capital^ 
stock,  less  the  assessed  value  of  the*tangible* 
property  assessed,  or  liable  to  assessment,  in 
this  state,  shall  be  the  correct  value  of  the 
corporate  franchise  of  such  corporation,  com- 
pany or  association  for  taxation  In  this  state. 

"Sec.  4081.  If  the  corporation  orsranlzed  un- 
der the  laws  of  this  state  or  of  some  other 
state  or  government  be  a  railroad,  telegraph, 
telephone,  express,  sleeping,  dining,  palace  oi 

chair  car  company,  the  lines  o4[  which  ezteod 
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beyond  the  limits  of  this  state,  the  said  board 
will  fix  the  value  of  the  capital  stock  as  here- 
inbefore provided,  and  that  proportion  of  the 
value  of  the  capital  stock,  which  the  length 
of  the  lines  operated,  owned,  leased  or  con- 
trolled in  this  state,  bears  to  the  total  length 
of  the  lines  owned,  leased  or  controlled  In  this 
state,  and  elsewhere,  shall  be  considered  in 
fixing  the  value  of  the  corporate  franchise 
of  such  corporation  liable  for  taxation  in  this 
state;  and  such  corporate  franchise  shall  be 
liable  to  taxation  in  each  county,  incorpo- 
rated city,  town  or  district  through,  or  into 
which,  such  lines  pass,  or  are  operated,  in  the 
same  proportion  that  the  length  of  the  line 
in  such  county,  city,  town  or  district  bears 
to  the  whole  length  of  lines  in  the  state, 
less  the  value  of  any  tangible  property  as- 
sessed, or  liable  to  assessment,  in  any  such 
county,  city,  town  or  taxing  district 

"Sec.  4082.  Whenever  any  person  or  asso- 
ciation of  persons  not  being  a  corporation 
nor  having  capital  stock,  shall,  in  this  state, 
engage  in  the  business  of  any  of  the  corpo- 
rations mentioned  in  the  first  section  of  this 
article,  then  the  capital  and  property,  or  the 
certificates  or  other  evidences  of  the  rights 
or  interests  of  the  holders  thereof  in  the  busi- 
ness or  capital  and  property  employed  there- 
in, shall  be  deemed  and  treated  as  the  capi- 
tal stock  of  such  person  or  association  of  per- 
sons for  the  purposes  of  taxation  and  all 
other  purposes  under  this  article,  in  like  man- 
ner as  if  such  peraon  or  association  of  per- 
sons were  a  corporation." 

"Sec.  4001.  All  taxes  assessed  against  any 
corporation,  company  or  association  under 
this  article,  except  banks  and  trust  companies 
shall  be  due  and  payable  thirty  days  after 
notice  of  same  has  been  given  to  said  corpo- 
o  ration,  company  or  association  by  the  audi- 
5  tor;  and  every  such  corporation,  company 
•  or  association  failing  to  pay  its  taxes,  after 
receiving  thirty  days*  notice,  shall  be  deemed 
delinquent,  and  a  penalty  of  ten  per  cent  on 
the  amount  of  the  tax  shall  attach,  and  there- 
after such  tax  shall  bear  interest  at  the  rate 
of  ten  per  cent  per  annum;  any  such  cor- 
poration, company  or  association  failing  to 
pay  its  taxes,  penalty  and  interest,  after  be- 
coming delinquent,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be 
fined  fifty  dollars  for  each  day  the  same  re- 
mains unpaid,  to  be  recovered  by  indictment 
or  civil  action,  of  which  the  Franklin  cir- 
cuit court  shall  have  Jurisdiction." 

The  fourth  article  relates  to  the  assessment 
and  payment  of  taxes  by  railroads;  the  fifth 
to  distilled  spirits;  the  sixth,  seventh,  eighth, 
and  ninth  articles  to  the  board  of  supervisors 
and  the  collection  of  taxes  and  the  revenue. 

Articles  10  to  12  relate  to  license  taxes, 
special  taxes,  privilege  taxes,  and  the  like; 
and  articles  13,  14,  and  15  prescribe  certain 
duties  for  designated  officers  touching  the 
collection  of  the  revenue.  Article  15  pro- 
vides for  a  state  board  of  equalization  to 


equalize  the  assessments  returned  to  then 
from  each  county. 

Lawrence  Maxwell,  Jr.,  for  ai^>ellant    W. 

J.  Hendrick,  for  appellee. 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Section  4077  of  the  compilation  of  the  Ken- 
tucky Statutes  of  1894  provides  that  each  of 
the  enumerated  companies  or  corporations, 
"every  other  like  company,  corporation  or 
association,"  and  also  "every  other  corporsr 
tion,  company  or  association  having  or  exer- 
cising any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service,  shall. 
In  addition  to  the  other  taxes  Imposed  on  ItS 
by  law,  annually  pay  a  tax  on  Its'franchlse*^ 
to  the  state,  and  a  local  tax  thereon  to  the 
county.  Incorporated  city,  town  and  taxing 
district,  where  its  franchise  may  be  exer- 
cised"; and  In  the  succeeding  sections  the 
words  "franchise,"  "franchises,"  and  "corpo- 
rate franchise"  are  used.  But  taking  the 
whole  act  together,  and  In  view  of  the  provi- 
sions of  sections  4078,  4079,  4080,  and  4081, 
we  agree  with  the  circuit  court  that  It  Is 
evident  that  the  word  "franchise"  was  not 
employed  in  a  technical  sense,  and  that  the 
legislative  intention  is  plain  that  the  entire 
property,  tangible  and  intangible,  of  all  for- 
eign and  domestic  corporations,  and  all  for- 
eign and  domestic  companies  possessing  no 
franchise,  should  be  valued  as  an  entirety, 
the  value  of  the  tangible  property  be  de- 
ducted, and  the  value  of  the  intangible  prop- 
erty thus  ascertained  be  taxed  under  these 
provisions;  and  as  to  railroad,  telegraph,  tele- 
phone, express,  sleeping  car,  etc.,  companies, 
whose  lines  extend  beyond  the  limits  of  the 
state,  that  their  intangible  property  should 
be  assessed  on  the  basis  of  the  mileage  of 
their  lines  within  and  without  the  state. 

But  from  the  valuation  on  the  mileage 
basis  the  value  of  all  tangible  property  is  de- 
ducted before  the  taxation  is  applied. 

So  far  as  the  commerce  clause  and  the 
fourteenth  amendment  of  the  federal  consti- 
tution are  concerned,  this  scheme  of  taxa- 
tion Is  not  in  contravention  thereof,  as  al- 
ready determined  in  Adams  Exp,  Co.  y.  Ohio 
State  Auditor  (Sanford  v.  Foe)  166  U.  B.  194, 
17  Sup.  Ct.  305,  and  cases  cited. 

And,  considered  as  a  property  tax,  as.  In 
our  opinion,  the  prescribed  exaction  must  be 
held  to  be,  we  regard  it  as  in  harmony  with 
the  provisions  of  the  constitution  of  the 
commonwealth  of  Kentucky.  The  property, 
tangible  and  intangible,  owned  by  corpora- 
tions, is  subjected  to  like  taxation,  and  so  the 
tangible  and  Intangible  property  of  Individ- 
uals associated  together  in  companies;  and, 
while  the  provisions  of  sections  4077  and 
4078  do  not  apply  to  all  Individual  taxpayers 
yet  reference  to  section  4020  and  the  schedule 
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which  mYut  be  returned  by  each  taziMiyer, 

as  required  by  section  4058,  demonstrates  that 

Individual  taxpayers  are  also  subjected  to 

H  taxation   on   all   their    Intangible   property, 

S  whatever  that  may  be,  as  well  as  on  all  their 

*  tan^^ible  property.  As  pointed  out  by*the  cir- 
cuit court,  the  mode  of  the  assessment  of 
the  intangible  property  of  companies,  corpo- 
rations, and  associations  mentioned  In  sec- 
tion 4077  and  that  of  Individual  taxpayers  is 
different,  and  the  intangible  property  of  such 
corporations,  companies,  and  associations 
may,  in  some  respects,  differ  from  the  intangi- 
ble property  belonging  to  individual  taxpay- 
ers; but  there  is  nothing  in  the  statute  which 
exempts  any  intangible  property  owned  by 
any  corporation,  company,  or  individual  tax- 
payer from  taxation,  or  discriminates  be- 
tween them. 

Section  174  of  the  constitution  of  Kentucl^y 
provides  that:  "All  property,  whether  owned 
by  natural  persons  or  corporations,  shall  be 
taxed  in  proportion  to  Its  value,  unless  ex- 
empted by  this  constitution;  and  all  corpo- 
rate property  shall  pay  the  same  rate  of  tax- 
ation paid  by  Individual  property.  Nothing 
in  this  constitution  shall  be  construed  to  pre- 
vent the  general  assembly  from  providing  for 
taxation  based  on  income,  licenses  or  fran- 
chises." 

But  this  does  not  prevent  Intangible  prop- 
erty from  being  taxed,  and  the  tax  mentioned 
in  section  4077  is  not  an  additional  tax  upon 
the  same  property,  but  on  Intangible  prop- 
erty which  has  not  been  taxed  as  tangible 
property. 

We  concur  with  the  views  of  the  circuit 
court  that  neither  section  172  of  the  con- 
stitution nor  any  other  section  confines  **the 
levy  of  an  ad  valorem  tax  to  tangible  prop- 
erty; but,  as  decided  by  the  Kentucky  court 
of  appeals  in  Levi  v.  City  of  Louisville  (Ky.) 
30  S.  W.  073,  it  does  require  the  levy  of  an 
ad  valorem  tax  upon  personal  property  as 
well  as  real  estate,  and  this  case  decides 
that  a  license  tax,  which  is  not  a  property 
tax,  cannot  be  substituted  for  an  ad  valorem 
tax  upon  personal  property  engaged  in  cer- 
tain commercial  pursuits  in  the  city  of  Lou- 
isville. It  does  not  decide  that  section  171 
of  the  constitution,  which  declares  that  taxa- 
tion shall  be  uniform  upon  all  property  sub- 
ject to  taxation  within  the  territorial  limits 
of  the  authority  levying  the  tax,  applies  to 
taxation  based  upon  Income,  license,  or  fran- 
chise. If  there  Is  any  intimation  upon  the 
subject  in  this  case,  it  is  that  taxation  which 
is  based  upon  income,  license,  or  franchise 
i^may  be  classified  by  the  legislature;  and,  as 
«to  licenses,  they  may  be  levied  upon  some 

•  employments  and  occupations,  and  not  upon 
others.  If,  however,  we  are  correct  in  our 
construction  of  the  Kentucky  statutes,  there 
is  no  ground  for  contending  that  there  is  a 
want  of  uniformity  in  the  levy  of  the  taxes 
against  the  defendant,  even  though  section 
171,  requiring  uniformity  of  taxation  upon 


aU  property  subject  to  taxation,  appllefl  U 
taxation  based  upon  Income,  license,  or  fran- 
chise, and  is  given  its  broadest  possible  con- 
struction." 

The  act  received  consideration  in  Hender- 
son Bridge  Go.  v.  Commonwealth,  31  S.  W. 
486,  and  the  court  of  appeals  of  Kentucky, 
speaking  through  Grace,  J.,  said: 

"Thus  we  see  what  a  varied  meaning  this 
term  'capital  stock'  may  have.  So  that  it 
becomes  necessary  to  examine  and  see  what 
was  the  object  and  meaning  of  the  legisla- 
ture when  using  this  term  in  the  clause  be- 
fore quoted  from  section  4079  of  our  stat- 
utes. In  this  examination  it  becomes  im- 
portant to  notice  those  clauses  of  the  con- 
stitution in  reference  to  revenue  and  taxa- 
tion, and  see  what  was  contemplated  and 
enjoined  by  that  instrument  in  reference  to 
taxation.  Section  172  provides:  *That  all 
property  not  exempt  from  taxation,  by  this 
constitution,  shall  be  assessed  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring 
at  a  fair  voluntary  sale.*  •  ♦  •  Section 
174  provides:  *That  all  property,  whether 
owned  by  natural  persons  or  by  corporations, 
shall  be  taxed  in  proportion  to  its  value, 
unless  exempted  by  this  constitution,  and  all 
corporate  property  shall  pay  the  same  rate 
of  taxation  paid  by  individual  property. 
Nothing  in  this  constitutiou  snail  be  con- 
strued to  prevent  the  general  assembly  from 
providing  for  taxation,  based  on  income,  li- 
censes or  franchises.* 

"Thus  it  is  manifest  that  what  the  con- 
stitution Intended  to  be  taxed  was  property, 
—all  property;  and,  as  to  corporations,  not 
only  all  tangible  property,  but  that  it  in- 
tended to  leave  the  legislature  of  the  state 
free  to  tax  the  franchise  of  corporations  if 
it  so  desired;  that  the  property  of  a  corpora- 
tion should  be  taxed  as  the  property  of  an 
individual.  It  will  be  observed  that  in  these 
several  sections  quoted  'capital  stock,*  'stock,* 
and  'shares  of  stock*  are  not  mentioned  as 
being  appropriate  terms  to  designate  the  sub-S 
jects  of  taxation,  but*it  says  'property,'  'all? 
property/  etc.,  so  that  there  might  be  no 
confusion  as  to  what  that  instrument  in- 
tended. Neither  is  there  any  reason  to  sus- 
pect that  the  legislature  did  not  understand 
the  language  and  meaning  of  the  constitution 
when  it  came  to  frame  the  revenue  laws  of 
the  state  under  It  now  under  consideration. 
Neither  is  there  reason  to  suspect  that  it  did 
not  Intend  and  endeavor  in  good  faith  to. 
carry  into  effect  the  intent  and  meaning  of 
the  constitution.  So  that  we  may  safely  In- 
terpret all  words  and  phrases  (of  doubtful 
and  uncertain  meaning)  in  accordance  with 
and  so  as  to  effectuate  and  carry  out  that 
intent*' 

The  statute,  thus  construed,  cannot  be 
overthrown  for  failure  to  conform  to  the  re- 
quirements of  sections  171,  172,  and  174  el 
the  state  constitution. 

Decree  affirmed.  ^  ■ 
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Mr.  Justice  WHITE,  with  whom  concur 
Mr.  Justice  FIELD,  Mr.  Justice  HARLAN, 
and  Mr.  Justice  BROWN,  dissenting. 

In  Its  ultimate  analysis,  the  legal  princl- 
|)les  by  which  this  case  should,  in  our  opin- 
ion, be  controlled,  are  those  which  were  by 
us  deemed  decisive  In  Sanford  v.  Poe,  17 
Sup.  Ct  305.  It  follows  that  the  reasons  for 
our  dissent  stated  in  that  case  are  pertinent 
to  this,  and  we  reiterate  them  as  expressing 
the  grounds  for  our  dissent  from  the  con- 
clusions reached  by  the  court  In  this  case. 
The  facts  here,  however,  so  pointedly  exem- 
plify the  force  of  the  reasons  for  our  dissent 
in  Sanford  v.  Poe  that  we  briefly  state  them. 
The  actual  value  of  all  the  tangible  property 
owned  by  the  express  company  in  Kentucky 
was  $36,614.53.  This  property  was  assessed 
by  the  local  authorities  for  that  amount,  and 
the  taxes  duly  paid.  In  addition,  the  value 
of  the  franchise  was  assessed  at  $1,463,040, 
a  disproportion  enormously  in  excess  of  the 
amount  Imposed  by  the  state  of  Ohio,  great 
as  was  that  disproportion.  The  operation 
of  the  tax  is  additionally  Illustrated  by  a 
^  further  fact  The  tax  Imposed  In  Ohio,  and 
Sheld  to  be  valid  In  Sanford  v.  Poe,  consld- 
•  ered  with  reference  to  the  routes  ^traveled 
by  the  agents  of  the  express  company,  was  at 
the  rate  of  $250  per  mile,  while  in  this  case 
the  tax  levied  is  at  the  rate  of  $764  per  mile. 
Although  the  fundamental  legal  principles 
which,  in  our  opinion,  should  have  controlled 
Sanford  v.  Poe  are  the  same  in  this  case, 
there  are.  yet  matenal  dilferences  between 
the  Kentucky  and  the  Ohio  statutes,  which 
we  think  should  take  this  case  out  of  the 
ruling  In  the  former  case,  even  conceding 
that  case  to  have  been  correctly  decided. 
The  tax  here  levied  is  a  franchise  tax.  This 
is  fully  demonstrated  by  the  dissenting 
opinion  in  Henderson  Bridge  Go.  v.  Ken- 
tucky (this  day  decided)  infra.  The  levy 
here  sought  to  be  sustained,  then,  is  a  fran- 
chise tax,  assessed  on  a  joint-stock  company 
which  has  no  franchise,  for  the  bill  alleges 
that  the  express  company  Is  a  partnership, 
and  the  demurrer  concedes  it  Under  this 
state  of  law  and  fact  therefore,  the  effect  of 
holding  the  tax  now  in  question  valid  is  to 
decide  that  a  franchise  can  be  taxed  when 
there  is  no  franchise  on  which  to  levy  the 
lax.  This  can  only  be  escaped  by  contending 
that  the  right  of  the  express  company  to  do 
interstate  commerce  business  in  Kentucky 
resulted  from  the  assent  of  the  state,  and 
therefore  the  doing  of  such  business  was 
equivalent  to  accepting  a  franchise  from  the 
state.  But  to  announce  this  proposition 
would  overthrow  the  settled  rule,  so  neces- 
sary for  the  perpetuity  of  our  institutions 
and  the  free  intercourse  between  the  states, 
that  the  right  to  transact  interstate  commerce 
business  by  a  person  or  corporation  is  pro- 
tected by  the  constitution  of  the  United 
States,  and  does  not  depend  upon  the  mere 
grace  of  one  of  the  states  of  the  Union. 


In  addition  to  the  clear  distinctions,  al« 
ready  noted,  between  Sanford  v.  Poe  and  this 
case,  there  are  others  resulting  from  the 
difference  between  the  Ohio  and  the  Ken- 
tucky statutes.  The  Ohio  statute  considered 
in  Sanford  v.  Poe  purported  only  to  tax 
the  tangible  property  within  the  state,  but 
empowered  the  assessing  board  to  consider 
its  value  as  augmented  by  the  use  to  which 
such  property  might  be  put  In  other  words, 
the  Ohio  law,  as  construed  by  the  supreme^ 
court  of  the  state,  taxed  only  tangible  prop-Jg 
erty* within  the  state  enhanced  In  value  by* 
intangible  elements  outside  the  state.  We 
considered,  in  dissenting  in  the  Ohio  case^ 
that  this  was  a  mere  disguise,  a  distinction 
without  a  difference;  but  the  court  held 
otherwise.  In  this  case,  by  the  law  In  ques- 
tion, the  mask  is  thrown  off,  and  what  we 
conceive  to  be  logically  the  thin  disguise 
under  which  the  courts  of  Ohio  supported 
its  statute  is  not  asserted  to  exist;  but  the 
Kentucky  statute,  in  unambiguous  and  un- 
mistakable language,  Imposes  the  ImperatlTe 
duty  upon  the  assessing  board  to  assess  prop- 
erty both  in  and  out  of  the  state;  that  la 
to  say.  It  leaves  nothing  to  Implication  or  to 
evasion,  but  declares  in  plain  English  that 
property  in  and  out  of  the  state  shall  be  a** 
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HBNDERSON  BRID6B  00.  T.  OOlfMON- 

WEALTH  OF  KBNTUOKY. 

(March  15,  1887.) 

No.  462. 

Con8Titutto:tal  Law— Franchtsb  Tax— Tax  ow 

Intanoiblb  Gorporatb  Pbopbbtt— Intbrstatb 

COMMBROB— BrIDOBS  BBTWBBB  BTATBS. 

1.  A  state  which  has  chartered  a  bridge  cooi* 
ud  ny  to  build  a  bridge  over  a  river  forming  a 
boundary  of  the  state  may  properly  include  the 
franchise  thus  granted  In  the  valuation  of  the 
company's  property  for  taxation. 

2.  A  proportional  state  tax  on  the  intangible 
property,  within  the  state,  of  a  bridge  company 
owning  a  bridge  over  a  river  between  adjoining 
states,  is  not  a  tax  on  interstate  commerce, 
when  the  business  of  transportation  is  not  ear* 
ried  on  by  the  bridge  company,  but  by  penKHis 
and  corporations  who  pay  tolls  to  the  bridge 
company.  The  fact  that  the  tax  may  tend  to 
increase  the  tolls  Is  too  remote  and  incidental 
to  make  it  a  tax  on  the  business  transacted. 
31  S.  W.  486,  affirmed.  Mr.  Justice  White^  Mr. 
Justice  Field,  Mr.  Justice  Harlan,  and  Mr.  Jus- 
tice Brown,  dissenting. 

3.  The  acts  of  congress  prescribing  the  height, 
width  of  span,  etc.,  of  bridges  to  be  erected 
over  the  Ohio  river,  and  declaring  that  such 
bridges  shall  be  regarded  as  post  roads  (17 
Stat  898.  22  Stat.  414),  do  not  interfero  with 
the  power  of  the  states  to  tax  the  property, 
both  tangible  and  intangible,  of  bridge  com- 
panies owning  such  bridges. 

In  Error  to  the  Court  of  Appeals  of  the  State 
of  Kentucky. 

James  P.  Hellen,  for  plaintiff  In  error.  W. 
J.  Hendrick,  for  defendant  hi  error.  g 

*Mr.  Chief  Justice  FULLEB  ddlvered  tbi* 
c^hiion  of  the  court.  /     r^r^.^\^ 
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This  was  an  action  bnmght  by  the  common- 
wealth of  Kentucky  against  the  Hendersoa 
Brf'ige  Company  to  recover  the  sum  of  13,- 
•675.91,  taxes  levied  against  that  company  on 
an  assessment  made  of  its  intangible  property 
by  the  Kentucky  board  of  valuation  and  as- 
sessment for  the  year  1893. 

The  Henderson  Bridge  Company  is  a  cor- 
poration created  by  the  commonwealth  of  Ken- 
tucky for  the  purpose  of  erecting  and  operat- 
ing a  railroad  bridge,  with  its  approaches,  over 
the  Ohio  river,  between  the  city  of  Henderson, 
in  Kentucky,  and  the  Indiana  shore. 

The  record  does  not  show  that  it  was  also 
Incorporated  under  any  law  of  Indiana,  but 
the  company  alleged  that,  being  inoorpcHated 
by  the  laws  of  Kentucky,  it  was  granted  cer- 
tain powers  and  privileges  under  the  laws  of 
Indiana;  though  it  was  not  denied  that  the 
company  actually  constructed  and  now  owned 
and  operated  the  bridge  and  approaches  un- 
der its  Kentucky  charter.  It  was,  moreover, 
averred  that  the  company  built  its  bridge  un- 
^er  and  in  accwdance  with  the  act  of  congress 
of  December  17,  1872  aT  Stat  398,  e  4),  en- 
titled "An  act  to  authorize  the  construction 
ef  bridges  across  the  Ohio  river,  and  to  pre- 
scribe the  dimensions  of  the  same,"  which 
provided  that  any  such  bridge  should  be  rec- 
ognized as  a  post  route;  and  the  act  supple- 
mentary to  that  act  approved  February  14, 
1883  (22  Stat  414,  c.  44). 

It  appeared  that  the  bridge  company  owned 
0.46  miles  of  railroad  and  .65  of  a  mile  of  sid- 
ing, making  its  railroad  connecticms  in  Indi- 
ana, which  property  was  assessed  for  taxation 
In  that  state  at  $627,660;  that  the  length  of 
the  bridge  in  the  two  states,  measured  by  feet 
was  cme-third  in  Indiana  and  two-thirds  in 
Kentucky;  that  the  tangible  property  of  the 
company  was  assessed  in  Henderson  county, 
Ky.,  at  $649,735.64;  that  the  capital  stock  of 
the  company  was  $1,000,000,  and  that  it  had 
g  issued  bonds  to  the  amount  of  $2,000,000. 
y^  From  the  evidence  before  them,  the  board 
*  of  vaIuation*and  assessment  placed  the  value 
of  the  company's  entire  property  at  $2,900,000, 
and  deducted  therefrom  $627,660  for  the  tan- 
gible property  a.ssessed  in  Indiana,  which  left 
$2,272,340,  of  which  two-thirds,  or  $1,514,893, 
W8S  held  to  be  the  entire  value  of  the  property 
in  Kentucky.  From  this,  $649,735.54,  the 
value  of  the  tangible  proper^  hi  Henderson 
oounty,  was  deducted,  and  the  remainder, 
$865,157.46,  was  fixed  by  the  board  as  the 
value  of  the  company's  franchise. 

The  company's  stock  was  worth  not  less 
than  $90  per  share  on  the  market  and  the 
bonds  took  precedence  of  the  stock.  The  evi- 
dence showed  a  large  amount  of  assets  and  the 
receipt  of  a  large  income.  From  the  total 
value,  $1,385,107  was  deducted  for  the  tangi- 
ble and  intangible  proi)erty  in  Indiana,  and 
tne  taxes  in  Kentucky  were  levied  on  $1,514,- 
893  of  tangible  and  Intangible  property  in  that 
state. 

The  tax  on  the  tangible  property  amounted 


to  $2»762.06,  and  this,  as  we  nnderstand  It; 
was  paid  by  the  company.  The  tax  on  the  in- 
tangible property  was  $3,676.91«  which  the 
company  refused  to  pay,  whereupon  this  ac- 
tion was  brought  for  Its  recovery. 

The  state  drcuit  court  rendered  judgment  in 
fkvor  of  the  commonwealth  for  $596,  which 
was  reversed  by  the  court  of  appeals,  which 
held  the  commonwealth  entitled  to  recover  the 
full  amount  31  S.  W.  486.  The  cause  hav« 
ing  been  remanded,  and  Judgment  entered  ac- 
cordingly, by  the  circuit  court,  and  afOrmed 
by  the  court  of  appeals,  this  writ  of  error  was 
sued  out 

The  company  was  chartered  by  the  stats 
of  Kentucky  to  build  and  operate  a  bridge, 
and  the  state  could  properly  include  the  fran- 
chises it  had  granted  in  the  valuaticm  of  the 
company's  property  for  taxation.  Central  Pae. 
R.  Go.  V.  People  of  State  of  California,  162  U. 
S.  91,  16  Sup.  Ct  766.  The  regulation  of 
tolls  for  transportation  over  the  bridge  consid- 
ered in  Covington  &  C.  Bridge  Co.  v.  OommoB- 
wealth  of  Kentucky,  154  U.  S.  204, 14  Sup.  Ct 
1087,  presented  an  entirely  different  question. 

Clearly,  the  tax  was  not  a  tax  on  the  in- 
terstate business  carried  on  over  or  by  means 
of  the  bridge,  because  the  bridge  company  dld^ 
not  transact  such  business.  That  bnsineaiio 
was  carried^on  by  the  persons  and  corponb-* 
tions  which  paid  the  bridge  company  toOs  for 
the  privilege  of  using  the  bridge.  The  fiict 
that  the  tax  hi  questicm  was  to  some  extent 
affected  by  the  amount  of  the  toOs  received, 
and  therefore  might  be  supposed  to  increase 
the  rate  of  tolls,  is  too  ronote  and  incidental 
to  make  it  a  tax  on  the  bushiess  transacted. 
This  very  question  was  decided  in  New  York, 
L.  B.  &  W.  R.  Co.  V.  Commonwealth  of  Penn- 
sylvania, 158  V.  S.  481,  439,  15  Sup.  Ct  886* 
899,  where  it  was  said:  "It  is  argued  that  tba 
imposition  of  a  tax  on  tolls  might  lead  to  in- 
creasing them  in  an  effort  to  throw  their 
burden  on  the  carrying  company.  Such  a  re- 
sult is  merely  conjectural,  and,  at  all  events, 
too  remote  and  indirect  to  be  an  interference 
with  interstate  commerce.  The  interference 
with  the  commercial  povrer  must  be  direct, 
and  not  the  mere  incidental  effect  of  the  re- 
quirement of  the  usual  proportional  contribu- 
tion to  public  maintenance.^  The  only  fran- 
chises treated  here  as  the  subject  of  taxation 
were  those  granted  by  the  state  of  Kentucky. 
So  far  as  the  state  of  Indiana  could  be  said 
to  have  conferred  any  franchise  upon  the  com* 
pany,  it  was  a  franchise  that  inhered  in  that 
portion  of  the  structure  that  vras  withhi  the 
state  of  Indiana,  the  value  of  which  vras  not 
included  in  the  tax  complained  of. 

The  acts  of  congress  conferred  no  right  or 
franchise  on  the  company  to  erect  the  bridge 
or  collect  tolls  for  its  use.  They  merely  reg- 
ulated the  height  of  bridges  over  that  river, 
and  the  width  of  their  spans,  in  order  that 
they  might  not  interfere  with  its  navigation. 
The  declaration  that  such  bridges  should  be 
regarded  as  post  roads  did  not  interfere 
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the  Mght  of  the  state  to  Impose  taxes,  as  was 
decided  hi  Postal  Tel.  Cable  Co.  ▼.  City  ol 
Gharleston,  153  U.  S.  692,  700,  14  Sup.  Ct 
1094.  The  contrary  Tlew  would  withdraw 
from  the  taxing  power  of  the  states  nearly  all 
the  railroads  and  stage  routes  throughout  the 
country. 

The  tax  in  controversy  was  nothing  more 
than  a  tax  on  the  intangible  property  of  the 
company  in  Kentucky,  and  was  sustained  as 
such  by  the  court  of  appeals,  as  consistent 
with  the  proYlsions  of  the  constitution  of  Ken- 
tucky in  reference  to  taxation. 
And  for  the  reasons  given,  and  on  the  au- 
i^thorities  cited  hi  Adams  Express  Co.  v.  Ohio 
g  State  Auditor,  165  U.  S.  194.  17  Sup.  Ct  305. 
*  we  are*Qnable  to  conclude  that  the  method  at 
toxatlon  prescribed  by  the  statute  of  Ken- 
tucky, and  followed  in  making  this  assess- 
ment. Is  in  violation  of  the  constitution  of  the 
United  States. 
Judgment  affirmed. 


Mr.  Justice  WHITE  (dissenting).  A  fuller 
statement  of  the  facts  than  is  ^ven  in  the 
opinion  of  the  court  seems  to  me  necessary  In 
order  to  make  clear  the  reasons  for  my  dis^ 
sent. 

The  plaintlflF  in  error,  the  Henderson  Bridge 
Company,  owns  and  operates  a  bridge  across 
the  Ohio  river  from  Henderson,  Ky.,  to  the 
Indiana  shore.  This  bridge  is  largely  occupied 
by  railroad  tracks,  used,  necessarily,  solely  for 
interstate  commerce.  On  the  Kentucky  side 
there  is  an  approach,  and  one  also  on  the 
Indiana  side,  consisting  of  an  embankment 
and  a  siding  about  nine  miles  in  length.  The 
corporation  was  chartered  by  the  state  of  Ken- 
tuclsy.  The  general  laws  of  the  state  of 
Indiana  provide  for  the  recognition  of  any  cor- 
poration "created  by  the  laws  of  another  state 
for  constructing  a  bridge  across  any  river  or 
stream  forming  in  whole  or  in  part  the  bound- 
ary between  such  other  state  and  this  state." 
It  directs  also  the  filing  of  a  copy  of  the  char- 
ter In  Indiana,  and  subjects  the  charter  of  the 
corporation  to  the  exercise  by  the  state  of 
Indiana  of  the  power  to  repeal,  alter,  or 
amend.  The  bridge  in  question  was  also  au- 
thorized by  act  of  congress,  and  was  estab- 
lished as  a  post  route.  17  Stat.  398,  as  amend- 
ed by  22  Stat  414.  Whether  the  operation  of 
the  Indiana  legislation  was  to  make  the  bridge 
company  an  Indiana  corporation  need  not  be 
considered.  It  Is  certain,  however,  from  the 
facts  Just  stated,  that  the  bridge  company 
possessed— First,  a  franchise  to  exist  as  a  cor- 
poration from  the  state  of  Kentucky,  and  un- 
der this  franchise  to  build  and  operate  the 
bridge  to  the  Indiana  line,— that  is,  two-thirds 
^of  its  length;  second,  that  It  also  possessed  a 
g  franchise  or  right  from  the  state  of  Indiana, 
•  whether*a  corporation  under  the  Indiana  laws 
or  not,  to  build  and  operate  the  bridge  and  Its 
approaches  In  so  far  as  these  structures  were 
to  be  located  In  that  state;  third,  a  franchise 
or  right  derived  from  the  United  States  to  op- 


erate the  bridge  for  purposes  of  Interstateconk 
merce,  and  as  a  post  route.  None  of  thes» 
franchises  were  incompatible  the  one  with 
the  other,  and  all  were  of  rach  a  nature  as  ta 
be  of  value  to  the  corporadon. 

The  laws  of  the  state  of  Kentucky  under 
which  the  tax  in  question  was  levied  are  set 
out  in  extenso  In  the  opinion  of  the  court  In 
Weir  V.  Norman  (this  day  decided)  17  Sup.  Ct. 
527,  and  I  therefore  content  myself  with  a 
brief  statement  thereof.  The  sections  refer- 
red to  are  as  numbered  and  contained  In  Bar- 
bour &  Carroll's  compilation  of  the  Kentucky 
Statutes  in  force  in  1894. 

Section  4019  fixes  the  rate  of  taxation  and: 
the  various  purposes  for  which  taxes  may  be- 
imposed.  Section  4020  defines  the  general  sub- 
jects of  taxation;  that  Is  to  say,  the  objects 
upon  which  the  rate  of  taxation  provided  In 
the  previous  section  are  to  be  levied.  This 
latter  section  provides  that  "all  real  and  per- 
sonal estate  within  this  state,  and  all  personal 
estate  of  persons  residing  in  this  state,  and  of 
all  corporations  organized  under  the  laws  of 
this  state,  whether  the  property  be  in  or  out 
of  this  state,  including  intangible  property, 
which  shall  be  considered  and  estimated  in 
fixing  the  value  of  corporate  franchises  as 
hereinafter  provided,  shall  be  subject  to  tax- 
ation unless  the  same  be  exempt,"  etc. 

It  is  manifest  that  this  section  clearly  des- 
ignates the  objects  of  taxation  to  be  as  toh 
lows:  (a)  All  real  and  personal  estate  with- 
in this  state;  (b)  all  personal  estate  of  persons 
residing  within  the  state;  (c)  all  the  property 
of  corporations  organized  under  the  law  of  the 
state,  whether  such  property  be  in  or  out  of 
the  state,  including  the  intangible  property  of 
such  corporations,  which  property.^that  Is, 
the  Intangible  property,— whether  situated  In 
or  out  of  the  state,  shall  be  considered  and 
estimated  in  fixing  the  value  of  the  corporate 
franchises. 

The  statutes  of  Kentucky  provide,  as  a  gen- 
eral rule,  for  the  assessment  by  the  local  or^ 
county  officials  of  all  real  and*personal  prop-r 
erty  of  Individuals  or  corporations  in  the  coun- 
ty where  the  property  Is  situated  or  the  cor- 
poration established.  The  franchise  tax  em- 
braced In  the  last  of  the  foregoing  enumera- 
tions is  not  assessed  by  the  local  authorities* 
but  by  a  board  of  valuation  and  assessment, 
composed  of  the  state  auditor,  treasurer,  and 
secretary  of  state,  for  It  Is  said  In  section  4077, 
"The  auditor,  treasurer  and  secretary  of  state 
are  hereby  constituted  a  board  of  valuation 
and  assessment  for  fixing  the  value  of  said 
franchises,*'  and  a  subsequent  sentence  makes 
the  state  auditor  the  chairman  of  the  board. 
Section  4078  compels  a  return  to  this  board, 
showing  the  amount  of  capital  stock,  prefer- 
red and  common;  the  number  of  shares;  the 
amount  of  stock  paid  up;  the  par  and  real 
value  thereof;  the  highest  price  at  which  such 
stock  was  sold  at  a  bona  fide  sale  within  the 
next  12  months  before  the  day  on  which  the 
statement  is  required  to  be  made;  the  amount 
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of  Bnrplus  and  undivided  profit;  the  value  of 
all  assets;  the  total  amonnt  of  principal  In- 
debtedness; the  amonnt  of  gross  or  net  earn- 
ings or  Income,  including  interest  on  invest- 
ments and  income  from  all  sources  for  12 
months;  the  amount  and  kind  of  tangible 
property  in  the  state,  and  inhere  situated, 
"assessed  or  liable  to  assessment  in  the  state," 
and  the  ftUr  cash  value  thereof  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary 
sale;  and  such  other  facts  as  the  auditor  may 
require.  Section  4079  provides,  if  the  corpora- 
tion have  a  line  or  lines  extending  beyond  the 
limits  of  the  state,  the  statement  must  also 
show  the  length  of  the  entire  line  owned,  leas- 
ed, or  controlled  in  the  state,  and  the  entire 
line  of  the  same  company  elsewhere.  If  the 
corporation  be  organized  under  the  laws  of 
any  other  state,  or  under  the  laws  of  Ken- 
tucky, but  conduct  its  business  in  Kentucky 
as  well  as  in  other  states,  the  statement  is  re- 
quired to  show  the  gross  or  net  income  or 
earnings  received  In  the  state  and  out  of  the 
state  on  business  done  in  the  state,  and  the 
entire  gross  receipts  of  the  company  in  the 
state  and  elsewhere  during  twelve  months. 

From  the  data  thus  obliged  to  be  furnished 
to  the  board  the  act  (section  4079)  commands 
•that  the  assessment  of  the  franchises  of  the 
v4  corporation  created  by  the  state  of  Ken- 
*  tacky* shall  be  made  as  follows  (I  quote): 
'^Provided,  that  said  board  from  said  state- 
ment and  from  such  other  evidence  as  It  may 
have,  if  such  corporation,  company  or  asso- 
ciation be  organized  under  the  laws  of  this 
state,  shall  fix  the  value  of  the  capital  stock 
of  the  corporation,  company  or  association, 
as  provided  in  the  next  succeeding  section, 
and  from  the  amount  thus  fixed  shall  de- 
duct the  assessed  value  of  all  tangible  prop- 
erty assessed  in  this  state  or  in  the  counties 
where  situated.  The  remainder  thus  found 
shall  be  the  value  of  its  corporate  franchise 
subject  to  taxation  as  aforesaid."  The  fol- 
lowing section  (4080)  fixes  the  rule  for  the 
ascertainment  of  the  value  of  the  capital 
stock  by  which  the  amount  of  the  tax  on  fran- 
chises is  to  be  arrived  at  by  making  it  the 
duty  of  the  board  to  "take  the  proportion 
which  the  gross  receipts  in  this  state  with- 
in twelve  months  ♦  ♦  ♦  bears  to  the  en- 
tire  gross  receipts  of  the  company,*'  and  de- 
claring that  "the  same  proportion  of  the 
value  of  the  entire  capital  stock,  less  the 
assessed  value  of  the  tangible  property  as- 
sessed, or  liable  to  assessment,  In  this  state, 
shall  be  the  correct  value  of  the  corporate 
franchise  of  such  corporation  ♦  •  ♦  for 
taxation  in  this  state." 

The  bridge  company  was  assessed  by  the 
local  county  officials  on  the  bridge  and  other 
tangible  property  the  sum  of  .$040,730.54. 
The  board  of  valuation  assessed  the  com- 
pany for  the  francliiBe  tax,  under  the  laws 
above  stated  in  the  sum  of  $865,157.46.  The 
constitutionality  of  this  latter  assessment  and 
the  tax  levied  thereupon  is  the  issue  involved. 
The  first  question  which  arises  is,  was  the 


tax  levied  on  the  franchise  of  the  corpora- 
tion? In  solving  this  question  it  will  aerre 
only  to  confuse  and  delude  the  reason  if  the 
method  which  has  been  pursued  in  argument 
Is  now  followed;  that  is,  of  calling  the  levy 
a  franchise  tax  in  one  breath,  and  then  in 
the  next  dropping  that  designation,  and  not^ 
only  denominating  the  tax,  but  treating  It  asio 
solely  a  tax  on  intangible  property.  •  If  the* 
words  ^'intangible  property"  be  synonymous 
with  '^franchise,"  there  is  no  reason  for  shift- 
ing the  name  by  which  the  object  taxed  is 
designated.  If,  on  the  contrary,  intangible 
property  and  franchise  are  two  different  ob- 
jects, then  to  call  the  tax  first  by  one  and 
then  by  the  other  name  gives  rise  not  only 
to  inaccuracy,  but  to  misapprehension. 

That  the  tax  is  on  the  franchise  is  to  me  so 
obvious,  so  clear,  that  I  fall  to  see  how  there 
can  be  doubt  or  question  on  the  subject  The 
law  under  which  the  tax  is  levied,  in  lan- 
guage which  nothing  can  obscure,  designates 
It  as  a  franchise  tax,  and  only  a  franchise 
tax.  Can  this  be  denied?  Let  the  query  be 
answered  by  briefiy  considering  the  law  sec- 
tion by  section.  Section  4020  says,  ''shall  be 
considered  and  estimated  in  fixing  the  value 
of  the  corporate  franchises  as  hereinafter  pro- 
vided." Section  4077— the  one  which  creates 
the  board  of  valuation— declares,  "are  here- 
by constituted  a  board  of  valuation  and  as- 
sessment, for  fixing  the  value  of  said  fran- 
chises"; section  4078  says,  "to  order  to 
determine  the  value  of  the  franchises  men- 
tioned"; section  4079,  that  the  information  re- 
quired of  the  taxpayer  is  for  "determining 
the  value  of  the  franchises  to  be  taxed."  Sec- 
tion 4060  is  no  less  explicit:  "Shall  be  the 
correct  value  of  the  corporate  franchise  of 
such  corporation,  company,  or  association  for 
taxation  in  this  state." 

But,  clear  as  is  the  statute  In  its  every  line, 
the  pleadings  of  the  state,  by  which  this  suit 
was  commenced,  are,  if  possible,  more  so. 
The  declaration,  af  t»r  reciting  the  levy  of  the 
assessment  by  the  board,  and  stating  the 
total  amount,  adds  that  it  is  the  sum  "which 
said  board  of  valuation  and  assessment  fixed 
as  the  value  of  the  franchise  of  said  defend- 
ant company."  The  language  of  the  statute 
and  the  averment  of  the  petition  are,  more- 
over, supported  by  the  opinion  of  the  highest 
court  of  the  state  of  Kentucky,  from  which 
this  case  comes  to  this  court,  wherein  It  is 
announced  that  the  tax  Is  on  the  franchise. 
I  shall  quote  from  the  opinion  hereafter. 

The  tax  being,  then,  a  tax  on  franchises, 
the  question  is: 

First,  is  It  exclusively  on  the  franchise  to^ 
exist  as  a  coriwratlon  granted  by  the  laws  of« 
Kentucky?     or,  second,  is  it  also^a  tax  on  the? 
franchise  enjoyed  by  the  corporation  from 
the  United  States,  and  lilcewise  on  the  one 
accorded  to  the  corporation  by  the  state  of 
Indiana,  and,  hi  addition,  is  the  tax  a  bur- 
den laid  directly  by  the  state  upon  the  inter- 
state commerce  business  carried  on  by  the 
corporation?     If  it  is  solely  on  the  first  of 
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these  objects  of  taxation,  of  course  it  was 
within  the  power  of  the  state  to  assess  and 
levy  It.  Central  Pac.  R.  Co.  v.  People  of 
State  of  California,  lfi2  U.  S.  91.  16  Sup.  Ct. 
766.  On  the  other  hand,  if  the  tax  is  levied 
on  all  or  either  of  the  subject-matters  of  tax- 
ation embraced  in  the  second  enumeration,  it 
violates  the  constitution.  Califoraia  v.  Cali- 
fornia Pac.  R.  Co..  127  U.  S.  2,  8  Sup.  Ct 
1073,  and  authorities  cited  and  referred  to  in 
the  dissenting  opinion  in  Sanford  v.  Poe,  17 
Sup.  Ct.  305. 

The  difference  between  the  levy  exclusively 
on  the  franchise  to  exist  as  a  corporation 
granted  by  a  state  and  the  attempt  by  such 
state  to  tax  franchises  granted  by  the  United 
States  or  another  state,  or  to  lay  a  burden 
on  Interstate  commerce,  Is  well  Illustrated  in 
Philadelphia  &  Southern  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  7  Sup.  Ot.  1118. 
There  a  tax  had  been  laid  by  the  state  of 
Pennsylvania  upon  the  gross  receipts  of  a 
domestic  corporation  of  the  state  under  au- 
thority of  a  statute  which  embraced  certain 
classes  of  corporations,  both  foreign  and  do- 
mestic. Answering  the  argument  that  the 
vessels  and  franchises  of  the  corporation 
were  two  kinds  of  personal  property,  and 
that  the  tax  was  really  upon  the  franchises 
of  the  company,  and  that  each  kind  of  prop- 
erty was  taxed  without  regard  to  the  fact 
that  it  was  involved  in  and  devoted  to  the 
pursuit  of  Interstate  and  foreign  commerce, 
ttie  court,  speaking  through  Mr.  Justice  Brad- 
Icy,  said  (page  342,  122  U.  S.,  page  1123,  7 
Sup.  Ct): 

**The  second  ground  on  which  the  decision 
referred  to  was  based  was  that  the  tax  was 
upon  tJie  franchise  of  the  corporation  grant- 
ed to  it  by  the  state.    We  do  not  think  that 
this  can  be  aftirmed  in  the  present  case.    It 
certainly  could  not  have  been  intended  as  a 
tax  on  the  corporate  franchise,  because,  by 
the  terms  of  the  act.  It  was  laid  equally  on 
the  corporations  of  other  states  doing  busi- 
ness in  Pennsylvania.    If  intended  as  a  tax 
Hon  the  franchise  of  doing  business,— which. 
Sin  this  case,  is  the  business  of  transporta- 
*  tion  in  •carrying  on  interstate  and  foreign 
commerce,— it  would  clearly  be  unconstitu- 
tional." 

The  Issue,  then,  is,  was  this  franchise  tax 
levied  solely  upon  the  franchise  granted  by 
the  state  of  Kentucky  to  exist  as  a  corpora- 
tion, or  was  it  upon  all  the  franchises  of  the 
company,  and  upon  all  its  interstate  com- 
merce business?  It  cannot  be  that  the  Ken- 
tucky law  contemplated  that  the  assessment 
which  it  ordained  should  be  only  on  the 
franchise  to  exist  as  a  corporation  derived 
from  that  state,  since  the  statute  commands 
that  the  tax  shall  be  laid  upon  all  corpora- 
tions doing  business  in  the  state,  whether 
or  not  they  hold  a  franchise  to  be  a  corpora- 
tion from  the  state  of  Kentucky.  This  Is 
shown  to  be  the  fact  on  the  very  face  of  the 
statutes,  and  this  test  was  made  decisive  by 
thia  court,  as  shown  in  the  foregoing  cita- 


tion  from  the  opinion  In   Philadelphia  & 
Southern  S.  S.  Co.  ▼.  Pennsylranla. 

Let  me  turn  to  the  particular  proTlaionB  of 
the  statute,  and  ascertain  upon  what  it  com- 
mands the  tax  to  be  levied.  Section  4020, 
in  enumerating  the  objects  of  taxation  which 
shall  be  assessed  as  part  of  the  franchise, 
provides  for  all  intangible  property  to  be 
thus  included  in  the  franchise,  whether  the 
property  be  in  or  out  of  the  state.  Can  It 
be  said,  when  the  law  in  mandatory  terms 
directs  the  inclusion  in  the  franchise  to  be 
assessed  of  property,  whether  in  or  out  of 
the  state,  that  It  means  that  only  the  fran- 
chise granted  by  the  state  to  a  corporation 
to  exist  as  such  shaU  be  assessed?  Examine 
the  other  sections  of  the  law,— 4077,  4078* 
4079,  4080,— and  it  is  apparent  that  they  alsa 
provide  that  the  board  shall  consider  the 
entire  value  of  the  corporate  property,  every- 
thing that  it  owns,  in  ascertaining  the  value 
of  the  franchise,  which  is  the  thing  to  be 
taxed.  Now,  when  the  law  says  that  in  tax- 
ing the  franchise  the  board  shall  Include 
therein  all  the  intangible  property  of  the 
corporation,  whether  within  or  without  the 
state,  and,  moreover,  in  subsequent  provi- 
sions imposes  on  the  board  the  duty  not 
simply  of  considering  all  the  property  in 
and  out  of  the  state,  but  imperatively  says 
that  the  assessment  of  the  franchise  sballj^ 
contain  all  this  property,  it  seems  to  me^ 
that  It  is  impossible  with  reason  to* say* 
that  the  assessment  which  the  law  required 
was  one  only  on  the  franchise  to  exist  as  a 
corporation  granted  by  the  state,  and  was 
not  levied  on  the  value  of  the  franchise  made 
up  by  assessing  every  right  which  the  corpo- 
ration possessed,  whether  in  or  out  of  the 
state,  or  whether  conferred  by  the  United 
States  or  the  state  of  Indiana. 

That  the  board  by  which  the  assessment 
was  made  considered  it  to  be  its  duty  to  in- 
clude everything  in  and  out  of  the  state  and 
every  right  possessed  by  the  corporation,  la 
made  also  clear  by  the  testimony  of  the  state 
auditor,  who  was  president  of  the  board  of 
valuation.  The  corporation  had  a  capital* 
stock,  the  par  value  of  which  was  $1,000,- 
000.  It  had,  besides,  outstanding  bonds  to* 
the  amount  of  |2,000,000.  The  president  of* 
the  board  stated— and  his  testimony  is  all^ 
there  Is  on  the  subject  in  the  record— that 
the  total  value  was  fixed,  as  follows: 

One  million  (1,000,000)  dollars  of 
capital  stock,  which  was  val- 
ued at  ninety  (90)  dollars  per 
ihare I  900,000  00* 

Two  million  (2.000,000)  dollars  of 
bonds,  valued  at  par 2,000,000  00* 

Total $2,900,000  00- 

As  by  the  statute  the  value  of  the  taxable 
franchise  was  to  be  ascertained  by  taking 
the  sum  determined  to  be  the  worth  of  the- 
capital  stock,  as  that  term  was  employed  in 
the  statute,  less  the  amount  of  pr(H>erty  oth- 
erwise taxed,  which  was  to  be  deducted*  It 
follows  that  the  franchise  was  embraced  ln» 
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the  amount  of  this  total.  As  the  franchise 
was  included  in  the  total,  It  also  results,  as 
the  part  is  contained  in  the  whole,  that  the 
elements  which  entered  into  and  formed  a 
part  of  the  total  were,  therefore,  elements 
of  value  entering  into  and  forming  part  of 
the  taxable  franchise. 

Now,  by  what  process  of  calculation  does 
the  president  of  the  board  declare  that  the 
sum  of  $2,900,000  was  reached?    I  Quote  the 
e  testimony: 

"*  **They  say  their  groea  earnings  or 

income  amounted  to $209,072  21 

Income  from  all  other  sources. . • .        8,000  00 

"Total  $217,072  21 

Less  interest  on  bonds  $120,000  00 
Less  sinkhig  fund. . .       21,000  00 

: —    141,000  00 

••Balance $  76,072  21 

**So  that  you  see  here  the  corporation  pay- 
ing $120,000  Interest  on  two  millions  of 
bonds,  putting  $21,000  into  a  sinking  fund, 
and  with  a  net  profit  upon  the  operation  of 
the  bridge  of  $76,071.21,  which  was  over 
seven  per  cent  on  one  million  of  stock.'* 

Thus  the  president  of  the  board  declares 
that  the  total  sum  out  of  which  the  taxable 
value  of  the  franchise  was  to  be  ascertained 
was  fixed  at  nearly  two  millions  of  dollars 
nbove  the  par  value  of  the  stock  of  the  com- 
pany, because  the  gross  (not  the  net)  earn- 
ings of  the  company  derived  from  its  entire 
interstate  commerce  business— its  business 
done  in  Indiana  as  well  as  In  Kentucky- 
were  all  treated  as  one.  The  further  result 
of  the  testimony  is  that,  because  by  so  con- 
sidering these  gross  earnings  they  establlsh- 
•ed  that  the  company  realized  a  sum  which 
would  pay  6  per  cent,  upon  its  bonds  and  7 
per  cent  upon  the  par  of  its  capital  stock, 
therefore  the  gross  amount  in  which  the 
franchise  was  included,  was  fixed  at  $2,900,- 
OOO. 

In  passing  it  is  worthy  of  remark  that  the 
record  contains  no  explanation  of  how  it 
<iould  have  been  found  that  the  gross  earn- 
ings could  have  produced  the  result  stated, 
in  view  of  the  fact  that  none  of  the  operat- 
ing expenses  of  the  corporation  were  taken 
into  consideration,  and  that  no  allowance 
was  even  made  for  the  payment  of  the  sum 
of  the  tax  which  the  board  proceeded  to  as- 
sess. Can  it  be  said,  in  face  of  the  fact 
that  the  assessing  officer  declares  that,  al- 
though in  making  up  the  total  amount  every 
^  right  possessed  by  the  corporation  and  all 
•the  results  of  its  Interstate  business  were 
-*  made  the  basis  of  *the  valuation,  yet  that  the 
sum  so  made  up  embraced  only  the  mere 
right  of  the  corporation  to  exist  as  such, 
^granted  by  Kentucky,  and  did  not  include 
the  rights  enjoyed  by  the  corporation  under 
the  law  of  the  United  States  and  the  law  of 
Indiana,  and  also  all  its  gross  interstate 
commerce  earnings? 

But  the  testimony  of  the  president  of  the 
board  as  to  the  method  of  calculation  by  which 


the  ultimate  taxable  value  of  the  franchise  ^ 
fixedat$865,157.46  is  an  additional  demonstm- 
tion  that  the  sum  of  all  the  gross  earnings  from 
interstate  commerce,  and,  indeed,  everything 
that  the  c<Hrporation  earned,  was  included  In 
this  amount  How  was  this  taxable  value  of 
the  franchise  fixed? 

The  total  valuation  was $2,900,000  00 

There  was  deducted 
the  following  as- 
sessment on  the 
nine  miles  of  rail- 
road in  Indiana. .  $627,660  00 

Actual  value  of 
bridge  estimated  In 
Kentucky 649,735  54 

Actual  value  of 
bridge  estimated  in 
Indiana 757,447  00 

Total 2,034,842  54 

Balance $   865,157  46 

That  is  to  say,  the  president  of  the  board 
testifies  that,  after  having  used  the  whole 
gross  earnings  of  the  company,  from  inter- 
state commerce,  from  business  done  In  In- 
diana under  the  franchise  held  by  that  state, 
and  also  under  that  held  l^^  the  United  States, 
in  order  thereby  to  swell  the  original  amount 
yet,  when  the  deductions  came  to  be  made» 
nothing  was  subtracted  in  consequence  of  hav- 
ing included  in  the  original  amount  the  re- 
sults of  the  United  States  franchise,  those  of 
the  Indiana  franchise,  and  those  arising  from 
the  entire  interstate  commerce  business  of 
the  corporation.  As  it  is,  in  my  opinion,  a 
demonstration  that  these  things  were  indud-^ 
ed  in  the  gross  amount  and  as  it  is  also  a  dem-JJ 
onstration  that  none^of  them  were  deducted,* 
It  foUows  that  the  taxable  value  of  the  fran- 
chise was  almost  wholly  made  up  of  these 
items.  It  cannot,  I  submit  be  said  that  where 
a  thing  is  included  to  make  up  an  amount 
and  is  not  subsequently  deducted  therefrom,  it 
does  not  continue  to  be  a  part  of  the  amount 
into  which  it  originally  entered.  The  state- 
ment of  the  president  of  the  assessing  board 
is  the  only  testimony  on  the  subject  contained 
in  the  record.  In  view  of  the  fact  that  he  un- 
questionably establishes  that  the  assessment 
was  really  on  the  gross  receipts,  I  submit  it 
leaves  no  room  whatever  for  conjecture  or 
presumption  that  the  assessment  must  have 
been  levied  upon  some  other  object  of  taxa- 
tion. 

This  court  has  held  repeatedly  that  a  state 
cannot  tax  the  gross  earnings  of  a  corpora- 
tion, even  though  created  by  it  derived  from 
interstate  commerce,  as  the  levy  of  such  tax 
would  be  a  burden  on  that  commerce,  and 
therefore  an  interference  with  the  exclusive 
power  of  congress  over  that  subject  It  being 
beyond  dispute,  therefore,  that  the  sum  of 
taxation  in  this  case  was  fixed  almost  exclu- 
sively by  the  gross  earnings  from  interstate 
commerce,  who,  may  I  ask,  can  point  out  the 
distinction  between  taxing  the  gross  earnings 
derived  from  interstate  commerce  and  taxing 
a  valuation  based  on  such  earnings?  The  ele- 
mentary principle  so  often   applied  by  the 
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court,  that  a  tax  which  maj  not  be  imposed 
directly  oannot  be  levied  indirectly,  is  decisive. 
Indeed,  even  the  application  of  that  familiar 
rule  is  unnecessary,  since  the  method  pursued 
in  this  case  is  an  exact  and  literal  equivalent 
of  a  tax  levied  directly  upon  the  gross  earn- 
ings from  interstate  commerce  itself. 

The  language  of  the  court  of  appeals  of  Ken- 
tucky, whose  Judgment  is  now  here  for  re- 
view, leaves  no  doubt  as  to  how  it  under- 
stood the  case,  and  what  it  Interpreted  the  tax 
to  be.  The  opinion,  in  referring  to  the  use  of 
the  words  ''capital  stock"  as  a  measure  or  in- 
strument for  the  purposes  of  the  valuation  of 
the  franchise,  says  (31  S.  W.  491):  "By  this 
term  'capital  stock'  the  legislature  meant  to  in- 
clude the  entire  property,  real  and  personal, 
6  tangible  and  intangible,  assets  on  hand,  and 
Sits  franchises  as  well;  and  that,  when  so  em- 
*  braced* and  construed  and  valued  as  an  en- 
tirety," the  net  balance  obtained  by  deducting 
the  tangible  property  already  assessed  would 
constitute  the  "value  of  the  franchise  to  be 
taxed  under  section  4077."  And  again,  in  an- 
other portion  of  the  opinion,  after  reviewing 
the  figures  showing  the  value  of  the  '*prop- 
erty  and  the  franchises  of  the  company"  (mark 
the  use  of  the  plural),  the  court  said  (page 
491):  "So  that  the  large  earning  capacity  of 
this  property,  based  on  its  tangible  value  only, 
authorizes  us  to  assume  that  it  lies  in  its  fran- 
chise, which  is  the  right  to  charge  tolls  on  ev- 
ery locomotive,  freight  and  passenger  car,  ton 
of  freight,  and  passenger  that  passes  over  its 
road."  Also  (on  page  492)  the  court  quotes 
from  section  929  of  Morawetz  on  Private  Oot- 
porations,  among  other  remarks  of  the  au- 
thor, the  following:  "On  the  other  hand,  fran- 
chises clearly  have  a  value  if  the  word  'value' 
is  used  to  signify  the  advantage  derived  from 
their  possession;  or,  in  other  words,  their 
utility.  The  value  of  a  franchise,  using  the 
word  'value'  in  this  sense,  would  not  be  meas- 
ured by  the  cost  or  difficulty  of  obtaining  the 
franchise,  or  by  its  exclusive  character,  but 
by  the  benefit  derived  from  its  possession." 
The  Kentucky  court  adds:  "Thus  the  value 
of  the  franchise  in  this  case  aptly  illustrates 
the  meaning  of  the  author." 

When  the  opinion  of  the  court  of  last  resort 
of  the  state,  as  announced  in  this  very  case, 
asserts  that  the  tax  is  beyond  doubt  a  levy  up- 
on all  the  property  of  the  company  In  and  out 
of  the  state,  that  it  is  a  tax  upon  the  value  of 
the  exercise  of  the  privilege  of  using  the 
bridge,  of  charging  for  the  runnhig  of  loco- 
motives across  the  bridge,  and  of  doing  the 
business  of  interstate  commerce  in  any  form, 
I  cannot  bring  my  mind  to  the  conclusion  that 
the  tax  is  only  levied  on  the  mere  franchise 
to  exist  as  a  corporation  conferred  by  the 
state  of  Kentucky. 

It  was  doubtless  the  construction  given  by 
the  Kentucky  court  to  the  statute  which  has 
caused  the  opinion  of  this  court  now  announ- 
ced to  maintain  the  proposition  that  the  traffic 
over  the  bridge  which  crosses  the  river  be- 
tween Kentucky  and  Indiana,  and  over  which, 


in  the  nature  ot  things,  there  can  be,  I  think, 
nothing  but  interstate  commerce,  is  not  sock 
commerce.  Soloiis  aa  I  conceive  to  be  tb€e 
violation  of  the«constitutlon  which  results  from* 
recognizing  the  right  of  a  state  to  tax  gross 
earnings  derived  from  interstate  commerce, 
the  premise  upon  which  the  court  thus  rests 
its  opinion,  to  my  mind,  is  a  yet  more  evident 
violation  of  the  constitution,  and  is  more  preg- 
nant with  dangerous  results  to  our  institu- 
tions. 

I  consider  it  a  new  and  startling  doctrine  to 
say  that  a  bridge  which  is  situated  In  two 
states,  with  the  sanction  of  the  law  of  both, 
which  has  been  made  a  poet  route  by  act  of 
congress,  is  not  an  instrument  of  interstate 
commerce,  and  that  the  traffic  which  goes  over 
such  bridge  is  not  such  commerce,  and  that 
the  receipts  deriv^  from  or  charges  resulting 
from  such  business  are  not  receipts  derived 
from  interstate  commerce  business.  Pushed 
to  its  legitimate  conclusion,  this  premise  de- 
prives the  interstate  commerce  clause  of  the 
constitution  of  its  entire  efficacy,  and  is,  I 
think,  in  direct  conffict  with  the  constitu- 
tion as  interpreted  by  this  court  from  the 
foundation  of  the  govenunent  I  need  go  no 
further  to  demonstrate  this  than  to  refer  to  the 
recent  decision  of  this  court  In  Covington  & 
G.  Bridge  Go.  v.  Gommonwealth  of  Kentucky, 
154  U.  S.  204,  14  Sup.  Gt  1087,  where  the  va- 
lidity of  an  act  of  the  legislature  of  Kentucky 
regulating  the  rate  of  tolls  to  be  charged  for 
traffic  over  a  bridge  between  Govington,  Ky., 
and  Gincinnati,  Ohio,  was  considered.  In  the 
couree  of  the  opinion  this  court,  speaking 
through  Mr.  Justice  Brown,  said  (page  217, 
154  U.  S.,  page  1092,  14  Sup.  Ot): 

"This  case  Involves  the  right  of  one  state 
to  fix  chai'ges  for  the  transportation  of  persons 
and  property  over  a  bridge  connecting  It  with 
another  state,  without  the  assent  of  congress 
or  such  other  state,  and  thus  involving  the  fur- 
ther inquiries— First,  whether  such  traffic 
across  the  river  is  interstate  commerce;  and, 
second,  whether  a  bridge  can  be  considered 
an  instrument  of  such  commerce." 

Both  these  questions  were  answered  in  the 
affirmative  on  the  authority  of  Gloucester  Fer- 
ry Go.  V.  State  of  Pennsylvania,  114  U.  S. 
196,  5  Sup.  Ct.  826,  and  Wabash,  St  L.  &  P. 
Ry.  Go.  V.  People  of  Illinois,  118  U.  S.  557,  7 
Sup.  Gt.  4.  These  cases  were  held  to  be  di- 
rectly in  point  The  first  denied  the  right  of  the 
state  to  impose  a  tax  upon  the  franchise  of  a 
ferry  company  operating  between  the  states  of 
Pennsylvania  and  New  Jersey,  while  the  sec- 8 
ondMenled  to  the  state  of  Illinois  the  power  of** 
regulating  the  rates  of  railway  charges  be- 
tween Illinois  and  New  York.  Where,  may  I 
ask,  can  the  line  of  distinction  be  drawn  be- 
tween the  Govington  Bridge  Gase  and  this? 
The  bridge  In  the  former  case  was  one  be- 
tween Kentucky  and  Ohio  over  the  Ohio  river, 
the  bridge  here  is  over  the  same  river  between 
Kentucky  and  Indiana.  Gertainly,  It  cannot 
be  said  that  there  is  something  peculiar  to  the 
state  of  Indiana  which  causes  the  bridge  be* 
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tween  that  state  and  Kentucky  not  to  be  an 
instmment  of  interstate  commerce,  and  the 
traffic  oyer  it  not  to  be  interstate  commerce, 
'wh&OL  the  contrary  is  the  case  as  to  a  bridge 
t)etween  Kentucky  and  Ohio. 

The  contention  that,  although  the  traffic  over 
the  bridge  may  be  interstate  commerce  and 
the  receipts  from  said  traffic  he  interstate  com- 
merce receipts,  yet  the  tolls  paid  to  the  bridge 
company  are  not  receipts  from  interstate  com- 
merce business  transacted  by  the  bridge  com- 
pany, is  a  mere  distinction  without  a  differ- 
ence. Wliat,  may  I  again  ask,  is  the  toll  paid 
•to  the  company  for  the  use  of  the  bridge,  but 
the  result  of  a  contract  entered  into  for  the 
purpose  of  carrying  on  interstate  commerce? 
In  the  CoYlngton  Bridge  Case  the  sole  question 
was  as  to  the  right  of  the  state  of  Kentucky 
to  regulate  the  amount  of  tolls  to  be  received 
by  the  bridge  company.  The  right  of  the 
state  was  denied  on  the  ground  that  the  tolls 
were  a  matter  of  interstate  commerce;  that 
is,  that  the  business  of  operating  the  bridge 
4ind  charging  for  the  use  thereof  was  inter- 
state commerce,  and  not  subject  to  state  con- 
trol In  that  case,  then,  the  tolls  were  adjudg- 
ed to  be  receipts  from  Interstate  commerce;  in 
the  case  at  bar,  they  are  declared  not  so  to 
be.  The  far-reaching  consequence  of  this  as- 
faerted  distinction  is  well  calculated  to  arouse 
solicitude  for  the  future.  A  lai'ge  portion  of 
t)ie  interstate  commerce  business  of  the  coun- 
try is  carried  on  by  freight  lines.  These  lines 
arrange  with  the  railways  for  transportation, 
pay  them  a  charge  or  toll,  and  upon  this  basis 
afford  the  public  increased  busihess  facilities. 
Under  the  supposed  distinction  all  this  Inter- 
Q  state  commerce  traffic  ceases  to  be  such,  and 
f  the  whole  of  the  gross  receipts  become  taxable 
ia  every  state  through  which  the*business 
passes.  The  freight  lines  do  not  transport  the 
merchandise;  the  railways  do;  therefore  the 
receipts  of  the  freight  lines  as  to  such  lines  are 
not  interstate  commerce  receipts.  This  Illus- 
tration is  but  one  of  the  many  which  at  once 
suggest  themselves.  All  the  express  business, 
the  sleeping-car  business,  the  tank  lines,  and 
manifold  other  forms  of  Interstate  commerce, 
will  be  stricken  down,  if  the  rule  now  applied 
to  the  tolls  of  an  interstate  bridge  be  enforced 
-as  to  other  means  of  interstate  commerce. 

Where,  also,  I  submit,  does  a  distinction  ex- 
ist between  this  case  and  the  case  of  the  ferry 
between  Pennsylvania  and  New  Jersey,  con- 
sidered in  the  Gloucester  Ferry  Case,  or  the 
attempt  of  the  state  of  Illluois  to  regulate 
freight  ciiarges  between  that  state  and  New 
York,  embraced  in  the  Wabash  Case,  supra? 
Manifestly,  there  is  an  irreconcilable  conflict 
between  the  decision  in  this  case  and  the  rul- 
ings of  the  court  in  the  cases  just  cited.  It 
follows  that,  in  order  to  malDtain  the  tax  In 
the  case  at  bar,  the  decisions  referred  to  must 
be  and  are,  as  I  conceive,  substantially  over- 
ruled by  the  opinion  now  announced. 

Nor  can  I  see  the  slightest  relevancy  to  the 
Issues  in  this  cause  of  the  decision  in  New 
York,  L.  £.  &   W,  R.  Go.  v.  Conunon wealth 


of  Pennsylvania,  158  U.  a  431, 15  Sup.  Gt  806. 
In  that  case,  the  court  considered  a  statute  of 
Pennsylvania  which  authorized  the  imposition 
of  a  tax  upon  the  gross  receipts  of  companies 
for  tolls  and  transportation  derived  from  rail- 
roads, etc.,  situated  within  the  state.  The 
Erie  Company  held  and  operated  several 
branch  lines  lying  wholly  within  the  state  of 
Pennsylvania,  and  permitted  other  railroad 
companies  to  use  such  branch  lines  or  portions 
thereof;  and  the  taxes  there  in  question  were 
laid  upon  the  tolls  so  received  by  the  Erie 
Company  from  its  lessees.  Such  receipts,  of 
course,  were  merely  the  income  derived  from 
property  lying  wholly  within  the  state  of 
Pennsylvania. 

Obviously,  the  mere  fact  that  corporations 
who  practically  rented  property  wholly  lo 
Pennsylvania,  and  paid  rent  charges  thereon, 
did  business  outside  of  the  state,  could  not  ex- 
empt the  landlord  (the  Erie  Company)  from^ 
paying  taxes  on  the  rentals  so  received  fromi* 
fts  tenants  for  property  wholly  in*Pennsyl-» 
vania.  Is  there  any  ground  for  contending 
here  that  the  Henderson  bridge  is  wholly  in 
Kentucky,  when  the  fact  is  that  it  is  both  In 
Kentucky  and  Indiana,  and  that  no  business 
can  be  done  over  it  which  is  not  necessarily 
business  done  in  both  states  and  between  both 
states?  That  there  was  no  intention  in  the 
Erie  Case  to  question  the  settled  doctrine  as 
to  the  want  of  power  in  a  state  to  tax  inter- 
state commerce,  or  the  gross  receipts  derived 
therefrom,  is  conclusively  shown  by  the  ex- 
press language  of  the  opinion,  where  it  was 
declared  (page  437, 158  U.  S.,  page  896, 15  Sup. 
Ct.)  that  it  was  needless  to  review  the  previous 
decisions  of  this  court,  holding  that  a  tax  laid 
upon  gross  receipts  derived  from  interstate 
commerce  put  a  burden  upon  commerce  among 
the  states,  and  was  void,  because  the  proposi- 
tion the  decisions  were  quoted  to  sustain  was 
regarded  as  thoroughly  established.  So,  like- 
wise, at  page  438,  158  U.  S.,  page  896,  15  Sup. 
Ct.,  an  extract  was  made  from  the  decision  in 
Cable  Co.  v.  Adams,  155  U.  S.  688,  605,  15  Sup. 
Ct  208,  360,  and  the  doctrine  there  declared 
Mas  approved,  to  wit,  that  a  tax,  by  whatever 
name  Imposed,  was  valid  where  the  amotmt 
of  the  tax  was  made  dependent  in  fact  on 
the  value  of  the  property  of  the  taxpayer  sit- 
uated within  the  Jurisdiction  of  the  state  Im- 
posing the  tax. 

How  can  it,  in  reason,  be  said  that  a  case 
which  proceeded  solely  upon  the  ground  that 
the  rentals  which  were  taxed  were  the  fruits 
of  property  which  lay  wholly  within  the  state 
of  Pennsylvania  is  authority  supporting  the 
proposition  now  maintained  that  the  state  of 
Kentucky  has  the  right  to  tax  the  gross  re* 
ceipts  derived  from  business  not  done  wholly 
within  the  state,  but  consisting  of  tolls  and 
charges  derived  from  the  operation  of  a  bridge 
situated  between  that  state  and  the  state  of 
Indiana,  and  which  tolls  and  charges  this 
court  has  recently  declared  in  the  Covington 
Bridge  Case,  supra,  constitute  receipts  fn^^ 
interstate  commerce  business?  ^ 
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I  am  authorized  to  state  that  Mr.  Justice 
FIELD,  Mr.  Justice  HARLAN,  and  Mr.  Jus- 
tice BROWN,  concur  in  this  dissent 
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OF  Statutbb. 

1.  Though  the  general  rule  is  that  equity 
does  not  interfere  simply  to  restrain  a  possible 
future  violation  of  law,  yet,  where  parties 
have  entered  into  and  are  acting  under  an  ille- 
gal agreement  or  asBociation,  and  a  bill  has 
been  brought  to  dissolve  the  association,  and 
restrain  the  parties  from  entering  into  or  act- 
ing under  any  similar  agreement,  the  fact 
that,  after  the  bill  had  been  dismissed,  the  par- 
ties volnntarily  dissolved  the  association,  does 
not  oust  the  jurisdiction  of  an  appellate  court 
to  review  the  judgment. 

2.  To  sustain  the  appellate  jurisdiction,  it  Is 
not  necessary  that  the  bill  shall  state  expressly 
that  the  jurisdictional  amount  is  in  contro- 
versy, but  that  fact  msy  be  made  to  appear  by 
affidavit  or  stipulation  in  the  appellate  court. 
A  stipulation  between  the  parties  as  to  the 
amount  is  not  controlling,  but,  in  the  discre- 
tion of  the  court,  may  be  regarded,  with  refer- 
ence to  other  facts  appearing  in  the  record,  as 
sufficient  proof  of  the  amount  in  controversy. 

3.  In  a  suit  to  dissolve,  as  illegal,  an  associa- 
tion of  railroad  companies  to  control  and  main- 
tain freight  rates  between  competitive  points, 
a  stipulation  was  filed,  on  appeal  to  the  su- 
preme court  from  a  decree  of  the  circuit  court 
of  appeals  dismisslLg  the  bill,  showing  that  the 
daily  freight  charges  on  interstate  shipments 
collected  by  the  companies  at  competing  points 
were  more  than  $1,000  in  value  daily.  The 
various  companies  composing  the  association 
denied  the  illegality  thereof,  and  alleged  that, 
without  some  such  agreement  or  combination, 
the  competition  between  them  would  be  so  se- 
vere as  to  cause  great  losses  to  each  of  them, 
and  possibly  result  in  financial  ruin.  Hdd, 
that  this  sufficiently  showed  that  there  was  in 
controversy  an  amount  exceeding  the  $1,000 
necessary  to  sustain  the  appellate  jurisdiction. 

4.  The  act  of  July  2,  1890,  providing  that 
•'every  contract,  combination  in  the  form  of  a 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  states 
or  with  foreign  nations.  Is  hereby  declared  to 
be  illegal,"  applies  to  a  contract,  between  com- 
peting common  carriers  by  rail,  forming  an  as- 
sociation for  the  purpose  of  maintaining  and 
regulating  rates  of  transportation.  Such  agree- 
ments were  not  authorized  or  sanctioned  bv 
the  interstate  comnitrce  act  of  February  4, 
1887,  and  hence  there  is  no  inconsistency  be- 
tween the  two  acts,  as  thus  construed,  but 
both  may  stand  together.  Mr.  Justice  White, 
Mr.  Justice  Field,  Mr.  Justice  Gray,  and  Mr. 
Justice  Shiras    dissenting. 

5.  There  is  a  general  acquiescence  in  the  doc- 
trine that  debates  in  congress  are  not  appro- 
priate sources  of  information  from  which  to 
discover  the  meaning  of  language  In  a  statute 
passed  by  that  body. 

6.  The  contiacts,  combinations,  etc.,  In  re- 
straint of  interstate  trade  or  commerce,  which 
are  declared  to  be  illegal  by  the  act  of  July  2, 
1890,  include  all  contracts  or  combinations 
operating  in  restraint  of  trade  or  commerce, 
whether  they  be  such  as  were  held  legal  or  il- 
legal at  common  law,  or  whether  the  restraint 


imposed  Is  reasonable  or  unreasonable.  7  O. 
C.  A.  15,  68  Fed.  68.  reversed.  Mr.  Justice- 
White,  Mr.  Justice  Field,  Mr.  Justice  Gray,. 

and  Mr.  Justice  Shiras  dissenting. 

7.  When  the  legislative  power  speaks  upon  a^ 
particular  subject,  over  which  it  has  oonstitu- 
tional  power,  public  policy  becomes  whatever 
the  statute  enacts,  whatever  may  have  bee» 
the  decisions  of  the  courts  in  relation  to  the- 
matter  before  its  enactment. 

8.  An  agreement  between  a  number  of  com- 
peting railroads  engaged  in  interstate  traffie 
'*for  the  purpose  of  muttial  protection  by  es- 
tablishing and  maintaining  reasonable  rates,, 
rules,  and  regulations  on  aU  freight  trafflc» 
both  through  and  local,**  and  forming  an  asso- 
ciation to  prescribe  rates  which,  when  agreed* 
to,  are  to  govern  all  the  companies,  and  a  tU^ 
lation  of  which  subjects  the  defaulting  com- 
pany to  a  pecuniary  penalty,  is  an  agreement 
or  combination  in  restraint  of  trade  or  com- 
merce, in  the  meaning  of  the  anti-trust  law, 
^1. — ,^  ^^^j^  party  to  the  agreement  may  with- 


merce, 
though  I 


draw  therefrom  on  giving  30  days'  notice.  7' 
0.  C.  A.  15,  58  Fed.  58,  reversed.  Mr.  Jus- 
tice White,  Mr.  Justice  Field,  Mr.  Justioo^ 
Gray,  and  Mr.  Justice  Shiras  dissenting. 

9.  To  construe  the  anti-trust  law  of  July  2» 
1890,  as  applying  to  contracts  or  combinations^ 
formed  pnor  to  its  enactment,  so  as  to  make- 
them  illegal  from  the  date  of  the  act,  does  not 
give  it  any  retroactive  or  ex  post  facto  diarae- 
ter  or  effect. 

10.  The  fourth  section  of  the  act  invests  the- 
government  with  full  power  to  bring  a  suit  to- 
dissolve  aUeged  illegal  combinations,  and  t*- 
enjoin  the  parties  from  entering  into  or  con- 
tinuing similar  agreements;  and  there  is  no 
ground  for  a  contention  that  the  United  States- 
have  no  standing  in  court  for  want  of  a  pe- 
cuniary interest  in  the  result  of  the  litigation. 

11.  At  common  law,  the  expression  ^con- 
tracts in  restraint  of  trade**  did  not  embrace 
all  contracts  which  in  any  wise  restrained  tiie 
freedom  of  trade,  but  only  such  as  amounted 
to  an  unreasftnable  restraint,  and  which  were 
therefore  held  invalid.  In  this  sense  these- 
words  were  used  in  the  anti-trust  law,  and  it 
therefore  makes  illegal  only  such  contracts  as- 
amount  to  an  unreasonable  restraint  of  trado 
or  commerce.  Per  Mr.  Justice  White,  Mr. 
Justice  Field,  Mr.  Justice  Gray,  and  Mr.  Jus- 
tice Shiras,  dissenting. 

12.  While  the  title  of  an  act  cannot  be  used 
to  destroy  the  plain  import  of  the  language 
used  in  its  body,  yet  when  a  literal  interpreta- 
tion will  work  out  wrong  or  injury,  or  where 
the  words  are  ambiguous,  the  title  may  be  re- 
sorted to  for  purposes  of  construction.  The 
titie  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopoliea*' 
shows,  by  the  word  "unlawful,"  an  Intent  on- 
the  part  of  congress  to  distinguish  between 
contracts  in  restraint  of  trade  which  are  law- 
ful and  those  which  are  not.  Per  Mr.  Justice 
White,  Mr.  Justice  Field,  Mr.  Justice  Gray, 
and  Mr.  Justice  Shiras,  dissenting. 

13.  Where  technical  words  are  used  in  an 
act,  and  their  meaning  has  previously  been  con- 
clusively settied  by  long  usage  and  judicial 
construction,  the  use  of  the  words  without  an 
indication  of  an  intention  to  give  them  a  new 
significance  is  an  adoption  of  their  accepted 
meaning  at  the  time  the  act  was  passed.  This 
rule  is  particularly  inoperative  when  the  stat- 
ute creates  a  crime,  as  does  the  anti-trust  law, 
and  gives  no  specific  definition  thereof.  Per 
Mr.  Justice  White,  Mr.  Justice  Field,  Mr.  Jus- 
tice Gray,  and  Mr.  Justice  Shiras,  dissenting. 

14.  The  interstate  commerce  act  of  Febru- 
ary 4,  1887,  and  the  amendments  thereto, 
either  directly  sanction  or  impliedly  authorize 
agreements  between  interstate  carriers  for  the 
purpose  of  classifying  freight,  preventing  se- 
cret cutting  of  published  rates,  and  protecting 
the  public  against  improper  discrimination  and 
sudden  changes  in  rates:    and  as  this  was  a 
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ipedal  fltatnte,  and  there  was  no  expreaa  re- 
peal of  any  of  its  provisions  by  the  anti-trust 
ULW,  which  is  a  general  statute,  it  follows  that 
the  latter  act  was  not  intended  to  make  unlaw- 
ful agreements  entered  into  for  these  purposes 
by  competing  carriers  by  rail.  Per  Mr.  Justice 
White,  Mr.  Justice  Field,  Mr.  Justice  Gray, 
and  Mr.  Justice  Shiras,  dissenting. 

Appeal    from    the    United    States    drcnit 

S  Court  of  Appeals  for  the  Eighth  Olrcnit. 

7  *  On  the  2d  of  July,  ISOO,  an  act  was  passed 

l^  the  congress  of  the  United  States,  entitled 

**An   act    to    protect    trade    and    commerce 

a^nst  onlawfnl  restraints  and  monopolies.** 

^  26  Stat  209,  c.  647;  Snpp.  Rev.  St.  p.  762. 

1  The  act  is  given  in  fall  in  the  maTgin.i 

•  On  the  15th  day  of  March,  1889,  aU  but 
three  of  the  defendants,  the  railway  com- 
panies named  in  the  bill,  made  and  entered 
into  an  agreement  by  which  they  formed 
themselves  into  an  association  to  be  known 
as  the  **rrans-Missouri  Freight  Association," 
and  they  agreed  to  be  governed  by  the  pro- 
visions contained  In  the  articles  of  agree- 
ment 

The  memorandum  of  agreement  entered  In- 
to between  the  railway  companies  named 
therein  stated,  among  other  things,  as  fol- 
lows: 

*'For  the  purpose  of  mntual  protecti<m  by 
establishing  and  maintaining  reasonaMe 
rates,  rules,  and  regulations  on  all  freight 
traffic,  both  through  and  local,  the  subscrib- 
ers do  hereby  form  an  association  to  be 
known  as  tftie  TTrans-Missourl  Freight  Asso- 
ciation,' and  agree  to  be  governed  by  the  fol- 
lowing provisions: 

••Article  I. 

••The  traffic  to  be  included  In  the  Trans- 
A  Missouri  Freight  Association  shall  be  as  fol- 
S  lows: 

•  •••(1)  All  traffic  competitive  between  any 
two  or  more  members  hereof,  passing  be- 
tween points  in  the  following  described  ter- 
ritory: Commencing  at  the  Gulf  of  Mexico, 
on  the  95th  meridian;  thence  north,  to  the 
Red  river;  thence,  via  that  river,  to  the  eastern 
boundary  line  of  the  Indian  Territory;  thence 
north,  by  said  boundary  line  and  the  eastern 
line  of  the  state  of  Kansas,  to  the  Missouri 
river,  at  Kansas  City;  thence,  via  the  said 
Missouri  river,  to  the  point  of  intersection 
of  that  river  with  the  eastern  boundary  of 
Montana;  thence,  via  the  said  eastern  bound- 
ary line,  to  the  international  line,— the  fore- 
going to  be  known  as  the  'Missouri  River 
Line';  thence,  via  said  international  line,  to 
the  Pacific  coast;  thence,  via  the  Pacific 
coast,  to  the  international  line  between  the 
United  Stales  and  Mexico;  thence,  via  said 
international  line,  to  the  Gulf  of  Mexico;  and 
thence,  via  said  gnlf.  to  the  point  of  begin- 

2  nJng,~-including  business  between  points  on 
^  the  boundary  line  as  described. 

•  •••(2)  All  freight  traffic  originating  within 
the  territory  as  defined  in  the  first  section 
when  destined  to  points  east  of  the  aforesaid 
M\MHf>nr1  River  Line." 


1  !fW  note  at  end  of  case. 


Certain  exceptions  to  the  above  article  ave 
then  stated  as  to  the  particular  bosloest  of 
several  railway  companies,  whidi  was  to  be 
regarded  as  outside  and  beyond  the  provUdons 
of  the  agreement 

Article  2  provided  for  the  election  ot  a  chair- 
man of  the  organization,  and  for  meetings  at 
Kansas  City,  or  otherwise,  as  might  be  pro- 
vided for.  ^y  section  2  of  that  article,  each 
road  was  to  ••designate  to  the  chairman  one 
person  who  shall  be  held  personally  respon- 
sible for  rates  on  that  road.  Such  peraoD 
shall  be  present  at  all  regular  meetings,  when 
possible,  and  shall  represent  his  road,  unless 
a  superior  officer  Is  present  If  miable  to  at- 
tend, he  stiall  send  a  substitute^  with  written 
authority  to  act  upon  all  questions  whldi  may 
arise,  and  the  vote  of  such  substitute  shal} 
be  binding  upon  the  company  he  represaits.** 

Section  3  provides  that  ••a  committee  shall 
be  appointed  to  estal>lish  rates,  rales,  and 
regulations  on  the  traffic  subject  to  this  as- 
sociation, and  to  consider  changes  tbereln, 
and  nudcee  rules  for  meeting  the  competition 
of  outside  lines.  Their  conclusions^  when 
unanimous,  shall  be  made  effective  when  they 
so  order;  but,  If  they  differ,  the  question  at 
Issue  shall  be  referred  to  the  managers  of 
the  lines  parties  hereto;  and.  If  they  dis- 
agree, it  shall  be  arbitrated  In  tlie  maimer 
provided  in  article  7." 

By  section  4  It  was  provided  tlMt  •%! 
least  five  days'  written  notice  iNior  to  each 
monthly  meeting  shall  be  given  the  chairman 
of  any  proposed  reduction  In  rates  or  oliange 
In  any  rule  cr  regulation  governing  freight 
traffic;  ^ght  days  In  so  far  as  applicable  to 
the  traffic  of  Colorado  or  Utah.*' 

SecUoos  5,  6,  7,  8»  9,  10,  and  U  of  artlde  2 
read  as  foUows: 

•'Sec.  6.  At  each  monthly  meeting,  the  as- 
sociation shall  consider  and  vote  upon  all 
changes  proposed,  of  which  due  notice  has 
been  given,  and  all  parties  shall  be  bound  by 
the  decision  of  the  association,  as  expressed,  S 
unless  then  and  there *fche  parties  shall  give* 
the  association  definite  written  notice  that  in 
ten  days  thereafter  they  shall  make  such 
modification,  notwithstanding  the  vote  of  the 
association:  provided,  that  If  the  member 
giving  notice  of  change  shall  fall  to  be  repre- 
sented at  the  meeting,  no  action  shall  be  tak- 
en on  its  notice,  and  the  same  shall  be  con- 
sidered withdrawn.  Should  any  member  In- 
sist upon  a  reduction  of  rate  against  the 
views  of  the  majority,  or  If  the  majority  fa- 
vor the  same,  and  if.  In  the  Judgment  of  such 
majority,  the  rate  so  made  affects  seriously 
the  rates  upon  other  traffic,  then  the  associa- 
tion may,  by  a  majority  vote,  upon  such  oth- 
er trafiic  put  into  effect  corresponding  rates 
to  take  effect  on  the  same  day.  By  unani- 
mous consent  any  rate,  rule,  or  regulation  re- 
lating to  freight  traffic  may  be  modified  at 
any  meeting  of  the  association  without  pre- 
vious ijbtice. 

"Sec.  a  Notwithstanding  anything  in  this 
article  contained,  each  mamber  may,  at  Its 
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peril,  make  at  any  time,  without  previoiu 
notice,  snch  rate,  role,  or  regulations  aa  may 
be  necessary  to  meet  the  competition  of  lines 
not  members  of  the  association,  giving  at 
the  same  time  notice  to  the  chairman  of  its 
action  in  the  premises.  If  the  chairman, 
upon  investigation,  shall  dedie  that  such  rate 
is  not  necessary  to  meet  the  direct  competi- 
tion of  lines  not  members  of  the  association, 
and  shall  so  notify  the  road  making  the  rate, 
it  shall  immediately  withdraw  such  rate.  At 
the  next  meeting  of  the  association  held  aft- 
er the  making  of  such  rate,  It  shall  be  re- 
ported to  the  association,  and.  If  the  aaso- 
ciatlon  shall  decide  by  a  two-thirds  vote  that 
such  rate  was  not  made  in  good  faith  to  meet 
such  competition,  the  member  ofTendlng  sliall 
be  subject  to  the  penalty  provided  in  section 
8  of  this  article.  If  the  association  shall  de- 
cide by  a  two-thirds  vote  that  such  rate  was 
made  in  good  faith  to  meet  such  competition, 
ft  shall  be  considered  as  authority  for  the 
rate  so  made. 

"Sec.  7.  All  arrangements  with  connecting 
lines  for  the  division  of  through  rates  relat- 
ing to  traffic  covered  by  this  agreement  shall 
be  made  by  authority  of  the  association: 
«  provided,  however,  that,  when  one  road  has 
f^a  proprietary  interest  in  another,  the  divl- 
*  sions  between  such  roads  shall  be*what  they 
may  elect,  and  shall  not  be  the  property  of 
the  association:  provided,  further,  that,  as 
regards  traffic  contracts  at  this  date  actually 
existing  between  lines  not  having  common 
proprietai'y  interests,  the  same  shall  be  re- 
ported, so  far  as  divisions  are  concerned,  to 
the  association,  to  the  end  that  divisions  with 
competing  lines  may,  If  thought  advisable 
by  them,  be  made  on  equally  favorable  terms. 

"Sec.  8.  It  shall  be  the  duty  of  the  chalt^ 
man  to  investigate  all  apparent  violations  of 
the  agreement,  and  to  report  nls  findings  to 
the  managers,  who  shall  determine,  by  a  ma- 
jority vote  (the  member  against  whom  com- 
plaint is  made  to  have  no  vote),  what,  if 
any,  penalty  shall  be  assessed,  the  amount 
of  each  fine  not  to  exceed  one  hundred  dol- 
lars, to  be  paid  to  the  association.  If  any 
line  party  hereto  agrees  wlui  a  shipper,  or 
any  one  else,  to  secure  a  reduction  or  change 
in  rates,  or  change  in  the  rules  and  regula- 
tions, and  It  Is  shown  upon  investigation  by 
the  chairman  that  such  an  arrangement  was 
effected,  and  traffic  thereby  secured,  such 
action  shall  be  reported  to  the  managers, 
who  shall  detomilne,  as  above  provided, 
what,  if  any,  penalty  shall  be  assessed. 

"Sec.  9.  When  a  penalty  shall  have  been 
declared  against  any  member  of  this  associa- 
tion, the  chairman  shall  notify  the  managing 
officer  of  said  company  that  such  fine  has 
been  assessed,  and  that  within  ten  days 
thereafter  he  will  draw  for  the  amount  of 
the  fine;  and  the  draft,  when  presented, 
flhall  be  honored  by  the  company  thus  as- 
sessed. 

"Sec.  10.  All  fines  collected  to  be  used  to 
defray  the  expenses  of  the  association,  the 


oflTendlng  party  not  to  be  benefited  bf  the 

amounts  It  may  pay  as  fines. 

"Sec.  11.  Any  member  not  present  or  faDy 
represented  at  roll  call  of  general  or  special 
meetings  of  the  freight  association,  of  wbicfa 
due  and  proper  notice  has  been  given,  shall 
be  fined  one  dollar,  to  be  assessed  against  his 
company,  unless  he  shall  have  previously 
filed  with  the  chairman  notice  of  inability  to 
be  present  or  represented." 

Articles  3,  6,  6,  and  7  contain  appropriate 
provisions  for  the  carrying  out  of  the  pur- 
poses of  the  agreement,  but  it  Is  not  necessa-. 
ry  to  here  set  them  forth  in  detalL  [| 

^Article  4  reads  as  follows:  ^j 

"Article  4. 

"Any  willful  underbllling  in  weights,  or 
billing  of  freight  at  wrong  classification,  shall 
be  considered  a  violation  of  this  agreement; 
and  the  rules  and  regulations  of  any  weigh- 
ing association  or  inspection  bureau,  as  es- 
tablished by  it  or  as  enforced  by  its  officers 
and  agents,  shall  be  considered  binding  under 
the  provisions  of  this  agreement,  and  any 
willful  violation  of  them  shall  be  subject  to 
the  penalties  provided  herein.** 

Article  8  provides  that  the  agreement 
should  take  effect  April  1,  1889,  subject 
thereafter  to  30  days'  notice  of  a  desire  on 
the  part  of  any  line  to  withdraw  from  the 
same. 

On  the  6th  of  January,  1892,  the  United 
States,  as  complainant,  filed  in  the  drcult 
court  of  the  United  States  for  the  district  of 
Kansas,  through  Its  United  States  attorney 
for  that  district,  and  under  the  direction  of 
the  attorney  general  of  the  United  States,  its 
bin  of  complaint  against  the  Trans-Mlssoorl 
Freight  Association,  named  in  the  agreement 
above  mentioned,  the  Atchison,  Topelut  & 
Santa  F6  Railroad  Ck)mpany,  and  some  17 
other  railroad  companies,  the  officers  of 
which  had,  it  was  alleged,  signed  the  agree- 
ment above  mentioned  In  behalf  of  and  for 
their  respective  companies.  The  bill  was 
filed  by  the  government  for  the  purpose  of 
having  the  agreement  between  the  defend- 
ant railroad  companies  set  aside  and  declared 
Illegal  and  void,  and  to  have  the  association 
dissolved. 

It  alleged  that  the  detendant  railroad  cor- 
porations, signing  the  agreement,  were  at 
that  time,  and  ever  since  have  been,  common 
carriers  of  all  classes  and  kinds  of  freight 
and  commodities  which  were  commonly 
moved,  carried,  and  transported  by  railroad 
companies  in  their  freight  traffic,  and  at  all 
such  times  have  been,  and  then  were,  con- 
tinuously engaged  In  transporting  freight 
and  commodities  in  the  commerce,  trade,  and 
traffic  which  is  continuously  carried  ouj^ 
among  and  between  the  several  states  of  the^ 
United  States,  and  among*and  between  the* 
Bevcral  states  and  territories  of  the  United 
States,  and  between  the  people  residing  in, 
and  all  persons  engaged  in  trade  and  com- 
merce within  and  among  and  between,  ine 
states,   territories,   and   countries  aforesaid: 
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that  each  of  tlie  defendants  was,  prior  to  the 
15th  day  of  March*  1889,  the  owner  and  in 
the  control  of»  and  that  they  were  respective- 
ly operating  and  using,  distinct  and  separate 
Lines  of  railroad,  fitted  up  for  carrying  on 
business  as  such  carriers  in  the  freight  traf- 
fic above  mentioned,  independently  and  dis- 
connectedly with  each  other,  and  that  said 
lines  of  railroad  had  been,  and  then  were, 
the  only  lines  of  transportation  and  commu- 
nication engaged  in  the  freight  traffic  be- 
tween and  among  the  states  and  territories 
of  the  United  States  having  through  lines  for 
said  freight  traffic  in  all  that  region  of  coun- 
try lying  to  the  westward  of  the  Mississippi 
auj  jxibsomi  rivers,  and  east  of  the  Pacific 
Ocean;  that  these  lines  of  railroad  furnish 
to  the  public,  and  to  persons  engaged  in  trade 
and  traffic  and  commerce  between  the  sev- 
eral states  and  territories  and  countries  above 
mentioned,  separate,  distinct,  and  competitive 
lines  of  transportation  and  communication 
extending  along  and  between  the  states  and 
territories  of  the  United  States  lying  west- 
ward of  the  Mississippi  and  Missouri  rivers 
to  the  Pacific  Ocean;  and  that  the  construc- 
tion and  maintenance  of  said  several  sep- 
arate, distinct,  and  competitive  lines  of  rail- 
road aforesaid  had  been  encouraged  and  as- 
sisted by  the  United  States  and  by  the  states 
and  territories  in  the  region  of  country  afore- 
said, and  by  the  people  of  the  said  several 
states  and  territories,  by  franchises  and  by 
grants  and  donations  of  large  amounts  of 
land  of  great  value,  and  of  money  and  secu- 
rities, for  the  purpose  of  securing  to  the  pub- 
lic, and  to  the  people  engaged  in  trade  and 
commerce  throughout  the  region  of  country 
aforesaid,  competitive  lines  of  transportation 
and  communication;  and  that  prior  to  the 
15th  day  of  March,  1889,  and  subsequently 
and  up  to  the  present  time,  each  and  all  of 
said  defendants  have  been  and  are  engaged 
as  common  carriers  in  the  railway  freight 
traffic  connected  with  the  interstate  com- 
»  merce  of  the  United  States. 
S  It  is  then  alleged  in  the  bill  as  follows: 
•  •  "And  your  orator  further  avers  that  on  or 
about  the  fifteenth  day  of  March,  1889,  the 
defendants  not  being  content  with  the  usual 
rates  and  prices  for  which  they  and  others 
were  accustomed  to  move,  carry,  and  trans- 
port property,  freight,  and  commodities  in 
the  trade  and  commerce  aforesaid,  and  in 
their  said  business  and  occupation,  but  con- 
triving and  intending  unjustly  and  oppres- 
sively to  increase  and  augment  the  said  rates 
and  prices,  and  to  counteract  the  effect  of 
free  competition  on  the  facilities  and  prices 
of  transportation,  and  to  establish  and  main- 
tain arbitrary  rates,  and  to  prevent  any  one 
of  said  defendants  from  reducing  such  arbi- 
trary rates,  and  thereby  exact  and  procure 
great  sums  of  money  from  the  people  of  the 
said  states  and  territories  aforesaid,  and 
from  the  people  engaged  In  the  Interstate 
commerce,  trade,  and  traffic  within  the  re- 
gion of  country  aforesaid,  and  from  all  per^ 


sons  having  goods,  wares,  and  merchandlM 
to  be  transported  t^  said  railroads,  and  in- 
tending to  monopolize  the  trade,  traffic,  and 
commerce  among  and  between  the  states  and 
territories  aforesaid,  did  combine,  conspire, 
confederate,  and  unlawfully  agree  together, 
and  did  then  and  there  enter  into  a  written 
contract,  combination,  agreement,  and  com- 
pact, known  as  a  'Memorandum  of  Agree* 
ment  of  the  Trans-Missouri  Freight  Associa^ 
tion,'  which  was  signed  by  each  of  said 
above-named  defendants." 

The  bill  then  sets  forth  the  agreement  sign- 
ed by  the  various  corporations  defendant 

It  is  further  alleged  that  the  agreement 
went  into  effect  on  the  1st  day  of  April,  1889, 
and  that  since  that  time  each  and  all  of  the 
defendants,  by  reason  of  the  agreement,  have 
put  into  effect  and  kept  in  force  upon  the 
several  lines  of  railroads  the  rules  and  regu- 
lations and  rates  and  prices  for  moving,  car- 
rying, and  transporting  freight  fixed  and  es- 
tablished by  the  association,  and  have  de- 
clined and  refused  to  fix  or  establish  and 
maintain  or  give  on  their  railroads  rates  and 
prices  for  the  carrying  of  freight  based  up- 
on the  cost  of  constructing  and  maintaining 
their  several  lines  of  railroad  and  the  cost 
of  carrying  freights  over  the  same,  and  such^ 
other  elements  as  should  be  considered  iA  M-g 
tablishing  tariff  rates  upon  each*  particular* 
road;  and  the  people  of  the  states  and  terri- 
tories subject  to  said  association,  and  all  per- 
sons engaged  in  trade  and  commerce  within, 
among,  and  between  the  different  states  and 
territories,  have  been  compelled  to,  and  are 
still  compelled  to,  pay  the  arbitrary  rates  of 
freight,  and  submit  to  the  arbitrary  rules 
and  regulations,  established  and  maintained 
by  the  association,  and  ever  since  that  date 
have  been,  and  still  are,  deprived  of  the  ben- 
efits that  might  be  expected  to  flow  from 
free  competition  between  said  several  lines 
of  transportation  and  communication,  and 
are  deprived  of  the  better  facilities  and 
cheaper  rates  of  freight  that  might  be  rea- 
sonably expected  to  flow  from  free  competi- 
tion between  the  lines  above  mentioned;  and 
that  the  trade,  traffic,  and  commerce  in  such 
region  of  country,  and  the  freight  traffic  in 
connection  therewith,  have  been  and  are  mo- 
nopolized and  restrained,  hindered,  injured, 
and  retarded  by  the  defendants  by  means 
and  through  the  instrumentality  of  such  as- 
sociation. 

The  bill  further  averred  that  notwithstand- 
ing the  passage  of  the  act  of  congress  above 
mentioned,  on  the  2d  day  of  July,  1890,  the 
"defendants  still  continue  in  and  still  en- 
gage in  said  unlawful  combination  and  con- 
spiracy, and  still  maintain  said  Trans-Mie- 
souri  Freight  Association,  with  all  the  pow- 
ers specified  in  the  memorandum  of  agrree- 
ment  and  articles  of  association  hereinbefore 
set  forth,  which  said  agreement,  combina- 
tion, and  conspiracy  so  as  aforesaid  entered 
Into  and  maintained  by  said  defendants  is 
of  great  injury  and  grievous  prejudice  to  the 
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common  and  public  good,  and  to  the  welfare 
of  the  people  of  the  United  States." 
The  prayer  of  the  bill  is  as  follows: 
"In  consideration  whereof,  and  Inasmuch 
as  your  orator  can  only  have  adequate  re- 
lief in  the  premises  in  this  honorable  court 
where  matters  of  this  nature  are  properly 
cognizable  and  relievable,  your  orator  prays 
that   this   honorable  court  may   order,   ad- 
judge, and  decree  that  said  Trans-Missouri 
Freight  Association  be  dissolved;   and  that 
said  defendants,  and  all  and  each  of  them, 
be   enjoined    and    prohibited    from   further 
g  agreeing,  combining,  and  conspiring  and  act- 
ning  together  to  maintain  rules  and  regular 

*  tions  and  rates  for  ^carrying  freight  upon 
their  several  lines  of  railroad  to  hinder  trade 
and  commerce  between  the  states  and  terri- 
tories of  the  United  States;  and  that  all  and 
each  of  them  be  enjoined  and  prohibited 
from  entering  or  continuing  In  a  comblnar 
tion,  association,  or  conspiracy  to  deprive  the 
people  engaged  in  trade  and  commerce  be- 
tween and  among  the  states  and  territories 
of  the  United  States  of  such  facilities  and 
rates  and  charges  of  freight  transportation 
as  will  be  afforded  by  free  and  unrestrained 
competition  between  the  said  several  lines  of 
railroad;  and  that  all  and  each  of  said  de- 
fendants be  enjoined  and  prohibited  from 
agreeing,  combining,  and  conspiring  and  act- 
ing together  to  monopolise,  or  attempt  to 
monopolize,  the  freight  traffic  in  the  trade 
and  commerce  between  the  states  and  terri- 
tories of  the  United  States;  and  that  all  and 
each  of  said  defendants  be  enjoined  and  pro- 
hibited from  agreeing,  combining,  and  con- 
spiring and  acting  together  to  prevent  each 
and  any  of  their  associates  from  carrying 
freight  and  commodities  in  the  trade  and 
commerce  between  the  states  and  territories 
of  the  United  States  at  such  rates  as  shall  be 
voluntarily  fixed  by  the  officers  and  agents 
of  each  of  said  roads  acting  independently 
and  separately  in  its  own  behalf." 

The  defendants  were  required  to  answer 
fully,  etc.,  each  and  all  of  the  matters  charged 
in  the  bill,  but  such  answer  was  not  required 
to  be  under  oath,  an  answer  under  oath  be- 
ing specially  waived. 

The  Chicago,  Kansas  &  Nebraska  Railway 
Company,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  the  Denver,  Texas  & 
Ft.  Worth  Railroad  Company  denied  being 
parties  to  the  association.  The  other  15  com- 
panies filed  separate  answers,  each  setting 
up  substantially  the  same  defense. 

They  admit  they  are  common  carriers  en- 
gaged in  the  transportation  of  persons  and 
property  in  the  states  and  territories  men- 
tioned in  the  agreement,  and  they  allege  that 
as  such  common  carriers  they  are  subject  to 
the  provisions  of  the  act  of  congress  ap- 
proved February  4,  1887,  entitled  **An  act 
Mto  regulate  commerce,*'  with  the  various 
S  amendments   thereof   and   additions   thereto, 

*  and  they  allege  that  that  act  and  the  amend- 
ments constitute  a  system  of  regulations  es- 


tablished by  congress  for  eommon  caxzlen 
subject  to  the  act,  and  they  deny  that  th^ 
are  subject  to  the  provisions  of  the  act  of 
congress  passed  July  2,  1890,  and  above  let 
forth. 

They  admit  that  they  severally  own,  con- 
trol, and  operate  separate  and  distinct  linoi 
of  railroad  constructed  and  fitted  for  carry- 
hig  on  bushiess  as  common  carriers  of  freight, 
Independently  and  disconnectedly  with  each 
other,  except  that  a  conmion  Interest  exists 
between  certain  companies,  named  in  the  an- 
swer.  They  admit  that  the  lines  of  railroad 
mentioned  in  the  bill  furnish  lines  of  trans- 
portation and  communication  to  persons  en- 
gaged in  freight  traffic  between  and  among 
the  states  and  territories  of  the  United  States, 
havhig  through  lines  for  freight  traffic  in  that 
region  of  country  lying  to  the  westward  of 
the  Mississippi  and  Missouri  rivers  and  east 
of  the  Pacific  Ocean,  but  deny  that  they  are 
the  only  such  lines,  and  allege  that  there  are 
several  others,  naming  them. 

They  further  admit  that  prior  to  the  or- 
ganization of  the  freight  association  the  de- 
fendants furnished  to  the  public,  and  to 
persons  engaged  in  trade,  traffic,  and  com- 
merce between  the  several  states  and  terri- 
tories named  hi  the  agreement,  separate,  dis- 
tinct, and  competitive  lines  of  transportation 
and  communication,  and  they  all^e  that  th^y 
still  continue  to  do  so. 

They  admit  that  some  of  the  roads  men- 
tioned in  the  bill  received  aid  by  land  grants 
from  the  United  States,  and  others  received 
aid  from  states  and  territories  by  loans  of 
credits,  donations  of  depot  sites  and  rights 
of  way,  and  in  a  few  cases  by  hivestments 
of  money,  and  that  the  people  of  the  states 
and  territories  to  a  limited  extent  made  in- 
vestments in  the  stocks  and  bonds  of  some 
of  the  roads,  while  others,  mentioned  In  the 
bill,  were  almost  exclusively  constructed  by 
capital  furnished  by  nonresidents  of  that  re- 
gion. 

It  is  also  admitted  that  the  purpose  of  the 
land    grants,    loans,   donations,    and    invest- 
ments was  to  obtain  the  construction  of  com- 
petitive lines  of  transportation  and  conmiunl-^ 
cation,  to  the  end  that  the  public  and  the  peo-o 
pie  engaged  in  trade^and  commerce  through-* 
out  that  region  of  country  might  have  facili- 
ties afforded  by  railways  in  communicating 
with  each  other  and  with  other  portions  of 
the  United  States  and  the  world,  and  denies 
that  they  were  granted  for  any  other  purpose. 

The  defendants  admit  the  formation  on  or 
about  March  15,  1889,  of  the  voluntary  as- 
sociation described  in  the  bill  as  the  *rrrans- 
Missouri  Freight  Association." 

They  deny  the  allegation  that  they  were  not 
content  with  the  rates  and  prices  prevailing 
at  the  date  of  the  agreement;  they  deny  any 
intent  to  unjustiy  increase  rates,  and  deny 
that  the  agreement  destroyed,  prevented,  or 
illegally  limited  or  infiuenced  competition; 
they  deny  that  arbitrary  rates  were  fixed  or 
charged,  or  that  rates  have  been  taicreasei^ 
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or  tbat  the  effect  of  free  competition  has  been 
counteracted;  they  deny  any  purpose  in  the 
formation  of  the  association  to  monopolize 
trade,  traffic,  and  commerce  between  the 
states  and  territories  within  the  region  men- 
tioned in  the  bill;  and  they  deny  that  the 
agreement  is  in  any  respect  the  illegal  result 
of  any  unlawful  confederation  or  conspiracy. 
Th^  defendants  allege  that  the  power  object 
of  the  association  is  to  establish  reasonable 
rates,  rules,  and  regulations  on  all  freight 
traffic,  and  the  maintenance  of  such  rates 
until  changed  in  the  manner  provided  by  law; 
that  the  agreement  was  filed  with  the  inter- 
state commerce  commission  as  required  by 
section  6  of  the  act  of  February  4,  1887. 
They  also  allege  that  it  was  not  the  purpose 
of  the  association  to  prevent  the  members 
from  reducing  rates  or  changing  the  rules  and 
regulations  fixed  by  the  association;  that  by 
the  terms  of  the  agreement  each  member  may 
do  80,  the  preliminary  requirement  being  that 
the  proposed  change  shall  be  voted  upon  at 
a  meeting  of  the  association,  after  which,  if 
the  proposal  is  not  agreed  to,  the  line  making 
the  proposal  can  make  such  reduced  rate  not- 
withstanding the  objection  of  the  other  lines; 
that  the  purpose  of  this  provision  was  to  af- 
ford opportunity  for  the  consideration  of  the 
2  reasonableness  of  any  proposed  rate,  rule,  or 
^regulation  by  all  lines  interested,  and  an  in- 
*  terchange  of  views  on  the  effect  of  such*re- 
ducdon,  and  that  reductions  of  rates  have 
been  made  in  numerous  Instances  through 
said  process  by  the  association.  They  admit 
the  agreement  took  effect  April  1,  1889,  and 
that  it  has  remained  in  operation  since,  and 
that  the  rates,  rules,  and  regulations  fixed 
and  established  from  time  to  time  under  said 
agreement  have  been  put  into  effect  and  main- 
tained in  conformity  to  law;  and  it  is  denied 
that  by  reason  of  the  agreement,  or  under 
duress  of  fines  and  penalties,  or  otherwise, 
the  defendants  have  refused  to  establish  and 
maintain  just  and  reasonable  rates;  and  it  is 
alleged  that  the  object  of  the  association  at 
all  times  has  been  and  is  to  establish  all  rates, 
rules,  and  regulations  upon  a  just  and  reason- 
able basis,  and  to  avoid  unjust  discrimina- 
tion and  undue  preference.  They  deny  that 
shippers  or  the  public  are  In  any  way  op- 
pressed or  injured  by  reason  of  the  rates  fixed 
by  the  association,  but,  on  the  contrary,  they 
allege  that  the  agreement  and  the  associa- 
tion established  under  It  have  been  beneficial 
to  the  patrons  of  the  railway  lines  composing 
the  association  and  the  public  at  large. 
These,  in  substance,  are  the  allegations  In 
the  various  answers. 

Hie  cause  came  on  for  hearing  on  bill  and 
answer  before  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  Fhrst  divi- 
sion. That  court  dismissed  the  bill  without 
costs  against  the  complainant.  53  Fed.  440. 
The  government  duly  appealed  from  the  judg- 
ment to  the  United  States  circuit  court  of 
appeals  for  the  Eighth  circuit,  and  that  court. 
after  argument,  affirmed.  In  October.  1S0.3.  the 
17S.C.-^35 


judgment  of  the  circuit  court,  without  costs, 
Shlras,  district  Judge,  dissenting.  19  U.  S. 
App.  36,  7  C.  G.  A.  15,  and  58  Fed.  58.  From 
that  Judgment  the  government  has  appealed  to 
this  court 

A  motion  is  now  made  upon  affidavits  to  dis- 
miss the  appeaL  The  affidavits  show  that  on 
the  18th  of  November,  1892,  a  resolution  was 
adopted  by  the  Trans-Missouri  Freight  Asso- 
ciation, one  of  the  defendants,  providing  that 
the  organization  should  be  discontinued  from 
and  after  the  19th  of  November,  1892,  and  t&e 
secretary  was  Instructed  to  wind  up  its  affairs 
at  as  early  a  date  as  possible.  It  further  ap-^ 
peared  by  the  affidavits  that  the  Trans-Mls-3 
souri  Freight  Association  was*  actually  dls-*. 
solved  and  Its  existence  ended  on  the  above 
date,  November  19,  1892,  and  that  it  has  not 
since  that  date  been  revived,  nor  has  It  since 
that  date  had  any  activity  of  any  kind,  "and 
that  it  has  not  conducted  or  been  engaged  In 
any  operations  or  business  whatever,  but  that 
it  has  been  dead  and  out  of  existence." 

It  is  also  alleged  as  another  ground  for  dis- 
missing the  appeal  that  the  matter  in  contro- 
versy does  not  exceed  $1,000,  and  that  the  case 
does  not  come  under  any  other  provision  of  the 
act  of  1891,  allowing  an  appeal  from  the  chr- 
cuit  courts  of  appeals  to  this  court  In  oppo- 
sition to  the  motion  it  appeared  upon  the  part 
of  the  appellant  that  at  the  same  meeting  at 
which  the  resolution  above  referred  to  was 
adopted  the  following  resolution  wss  also 
adopted:  "Besolved,  that  a  committee  of  7  be 
appointed  by  the  chairman  of  this  meeting  to 
draw  up  a  new  agreement  for  the  conduct 
of  business  now  substantially  covered  by  the 
Trans-Missouri  agreement  and  to  make  a  re- 
port to  all  lines  in  the  Trans-Missouri  Asso- 
ciation at  a  meeting  to  be  called  in  Chicago  on 
December  6,  1892."  A  committee  of  seven 
was  accordingly  appointed,  which  adopted  a 
resolution  calling  a  meeting  for  the  eth  of  De- 
cember, 1892,  of  the  Unes  formerly  members 
of  the  Trans-Missouri  Association,  and  repre- 
sentatives of  other  interested  lines,  for  the 
purpose  of  considering  any  changes  in  the 
tariffs  and  of  business  which  was  under  the 
jurisdiction  of  that  association,  and  which 
might  be  submitted  to  the  parties  at  that  time, 
and  to  further  consider  the  organization  of  one 
or  more  rate  committees  to  govern  the  man- 
ner of  making  rates  on  such  traffic  until  some 
permanent  organization  could  be  effected.  In 
the  early  days  of  December,  1892,  the  meeting 
so  called  was  held,  and  was  participated  tn  by 
most  of  the  railroad  companies  which  were 
parties  to  the  Trans-Missouri  agreement,  and 
at  that  meeting  an  agreement  was  made  upon 
the  subject  of  rates  of  freight  and  a  West 
Missouri  freight  rate  committee  was  appoint- 
ed, the  duties  of  which  committee  were  to  es^ 
tablish  and  maintain  reasonable  rates  in  the 
territory  described,  and  other  lin^  not  therein 
represented,  but  interested  hi  the  freight  tzafiSc^ 
of  such  territory,  were  to  be  invited  to  becomeg 
members.  A  plan  for*the  establishment  o'* 
suhrate  committees  for  the  purpose  of  agrer[^ 
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tug  upon  rates  was  therein  set  forth  and 
agreed  to.  The  agreement  was  to  become  ef- 
fective on  the  1st  of  January,  1892,  and  to  re- 
main in  force  until  the  following  April,  dur- 
ing which  time  it  was  supposed  that  a  new 
and  permanent  association  to  provide  for  an 
agreement  relating  to  rates  of  freight  might  be 
founded.  It  does  not  appear  whether  such 
permanent  association  has  been  formed  or  that 
the  temporary  agreement  has  been  actually  ter- 
minated. 

In  answer  to  the  motion  to  dismiss  on  the 
ground  that  the  matter  in  controversy  did  not 
amount  to  over  a  thousand  dollars,  the  par- 
ties have  stipulated  as  follows:  "It  is  hereby 
stipulated  for  the  purposes  of  this  case,  and  no 
other,  and  without  waiving  any  right  to  ques- 
tion the  legal  effect  of  such  fact,  that  the  daily 
freight  charges  on  interstate  shipments  col- 
lected by  all  the  railway  companies  at  points 
where  they  compete  with  each  other  were,  at 
the  time  of  the  agreement  mentioned  in  the 
pleadings  herein,  and  have  been  since,  more 
than  one  thousand  dollars." 

Atty.  Gen.  Harmon,  for  the  United  States. 
John  F.  Dillon,  James  G.  Carter,  and  B.  J. 
^  Phelps,  for  appellees. 

^  •  Mr.  Justice  PECKHAM,  after  stating  the 
facts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court 

The  defendants  object  to  the  hearing  of  this 
appeal,  and  asic  that  it  be  dismissed  on  the 
ground  that  the  Trans-Missouri  Freight  Asso- 
ciation has  been  dissolved  by  a  vote  of  its 
members  since  the  Judgment  entered  in  this 
suit  in  the  court  below.  A  further  ground 
urged  for  the  dismissal  of  the  appeal  is  that 
the  requisite  amount  (over  $1,000)  is  not  In 
controversy  in  the  suit,  and  that  as  an  appeal 
would  only  lie  to  this  court  in  this  character 
of  suit  under  the  act  of  March  3,  1891  (chapter 
517,  Supp.  Rev.  St.  901),  where  that  amount 
is  In  controversy,  the  appeal  should  be  dis- 
missed. 

As  to  the  first  ground,  we  think  the  fact  of 
the  dissolution  of  the  association  does  not  pre- 

jp  vent  this  court  from  taking  cognizance  of  the 

g  appeal  and  deciding  the  case  upon  Its  merits. 

•  *  The  prayer  of  the  bill  filed  in  this  suit  asks, 
not  only  for  the  dissolution  of  the  association, 
but,  among  other  things,  that  the  defendants 
should  be  restrained  from  continuing  In  a  like 
combination,  and  that  they  should  be  enjoined 
from  further  conspiring,  agreeing,  or  combin- 
ing and  acting  together  to  maintain  rules  and 
regulations  and  rates  for  carrying  freight  up- 
on their  several  lines,  etc.  The  mere  dissolu- 
tion of  the  association  Is  not  the  most  Impor- 
tant object  of  this  litigation.  The  Judgment 
of  the  court  Is  sought  upon  the  question  of  the 
legality  of  the  agreement  Itself  for  the  carry- 
ing out  of  which  the  association  was  formed, 
and.  if  such  agreement  be  declared  to  be  ille- 
gal, the  court  Is  asked,  not  only  to  dissolve  the 
association  named  In  the  bill,  but  that  the  de- 
fendants should  be  enjoined  for  the  future. 


The  defendants,  hn  bringlnc  to  tbe  notlos  of 
the  court  the  fact  of  the  dissolution  of  the  m- 
sociation,  take  pains  to  show  that  such  dis- 
solution had  no  connection  or  relation  what- 
ever with  the  pendency  of  this  suit,  and  that 
the  association  was  not  terminated  on  that  ac- 
count. They  do  not  admit  the  illegality  of 
the  agreement,  nor  do  they  allege  their  pur- 
pose not  to  enter  into  a  similar  one  in  the  im- 
mediate future.  On  the  contrary,  by  their  an- 
swers, the  defendants  chilm  that  the  agree- 
ment is  a  perfectly  proper,  legitimate,  and 
salutary  one,  and  that  it  or  one  like  it  is  nec- 
essary to  the  prosperity  of  the  companies.  If 
the  injunction  were  limited  to  the  prevention 
of  any  action  by  the  defendants  under  the  par- 
ticular agreement  set  out,  or  if  the  Judgment 
were  to  be  limited  to  the  dissolution  of  the 
association  mentioned  in  the  bill,  the  relief  ob- 
tained would  be  totally  inadequate  to  the  ne- 
cessities of  the  occasion,  provided  an  agree- 
ment of  that  nature  were  determined  to  be  il< 
legal.  The  Injunction  should  go  further,  and 
enjohi  defendants  from  entering  into  or  acting 
under  any  similar  agreement  in  the  future.  In 
other  words,  the  relief  granted  should  be  ade- 
quate to  the  occasion. 

As  an  answer  to  the  fact  of  the  dissolution 
of  the  association,  it  is  shown  on  the  part  of 
the  government  that  these  very  defendants, 
or  most  of  them,  immediately  entered  into  a^ 
substantially  similar  agreement,  which  wasg 
to  remain  In  force  *for  a  certain  time,  and* 
under  which  the  companies  acted,  and  in 
regard  to  which  it  does  not  appear  that  they 
are  not  still  acting.  If  the  mere  dissolution 
of  the  association  worked  an  abatement  of 
the  suit  as  to  all  the  defendants,  as  is  the 
claim  made  on  their  part,  it  is  plain  that 
they  have  thus  discovered  an  effectual 
means  to  prevent  the  Judgment  of  this  court 
being  given  upon  the  question  really  in- 
volved In  the  case.  The  defendants  having 
succeeded  In  the  court  below.  It  would  onl^ 
be  necessary  thereafter  to  dissolve  their  as- 
sociation and  instantly  form  another  of  a 
similar  kind,  and  the  fact  of  the  dissolu- 
tion would  prevent  an  appeal  to  this  court 
or  procure  its  dismissal  If  taken.  This  re- 
sult does  not  and  ought  not  to  follow.  Al- 
though the  general  rule  is  that  equity  does 
not  interfere  simply  to  restrain  a  possible 
future  violation  of  law,  yet  where  parties 
bave  entered  Into  an  illegal  agreement,  and 
are  acting  under  It,  and  there  is  no  adequate 
remedy  at  law,  and  the  Jurisdiction  of  the 
court  has  attached  by  the  filing  of  a  bill  to 
restrain  such  or  any  like  action  under  a 
similar  agreement,  and  a  trial  has  been  had, 
and  Judgment  entered,  the  appellate  Jurisdic- 
tion of  this  court  is  not  ousted  by  a  simple 
dissolution  of  the  association,  effected  subse- 
quently to  the  entry  of  Judgment  in  the  suit. 

Private  parties  may  settle  their  controver- 
sies at  any  time,  and  rights  which  a  plaintiff 
may  have  had  at  the  time  of  the  commence- 
ment of  the  action  may  terminate  before 
Judgment  is  obtained  or  while  the  case  la 
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OD  appeal,  and  In  any  such  case  the  conrt, 
being  informed  of  the  facts,  will  proceed  no 
further  In  the  action.  Here,  however,  there 
has  been  no  extinguishment  of  the  rights 
(whatever  they  are)  of  the  public,  the  en- 
forcement of  which  the  government  has  en- 
deavored to  procure  by  a  judgment  of  a 
court  under  the  provisions  of  the  act  of  con- 
gress above  cited.  The  defendants  cannot 
foreclose  those  rights,  nor  prevent  the  asser- 
tion thereof  by  the  government  as  a  substan- 
tial trustee  for  the  public  under  the  act  of 
congress,  by  any  such  action  as  has  been  tak- 
en in  this  case.  By  designating  the  agree- 
ment in  question  as  illegal,  and  the  alleged 
e  combination  as  an  unlawful  one,  we  simply 
Smean  to  say  that  such  is  the  character  of 
*  the  agreement  as  claimed  by^the  government. 
That  question  the  government  has  the  right 
to  bring  before  the  court  and  obtain  its  Judg- 
ment thereon.  Whether  the  agreement  is  of 
that  character  is  the  question  herein  to  be 
decided. 

We  think,  therefore,  the  first  ground  urged 
by  defendants  for  the  dismissal  of  the  ap- 
peal is  untenable. 

We  have  no  difficulty,  either,  in  sustaining 
the  Jurisdiction  of  this  court  in  regard  to  the 
second  ground,  that  of  the  amount  in  contro- 
versy In  the  suit 

The  bill  need  not  state,  in  so  many  words, 
that  a  certain  amount,  exceeding  |1,000,  is 
in  controversy,  in  order  that  this  court  may 
have  Jurisdiction  on  appeal.  The  statutory 
amount  must  as  a  matter  of  fact  be  in  con- 
troversy, yet  that  fact  may  appear  by  affi- 
davit after  the  appeal  is  taken  to  this  court 
(Whiteside  v.  Haselton,  110  U.  S.  206,  4  Sup. 
Ct.  1;  Cattle  Co.  v.  Needham,  137  U.  S.  632, 
11  Sup.  Ct.  208),  or  it  may  be  made  to  appear 
In  such  other  manner  as  shall  establish  it  to 
the  satisfaction  of  the  court  A  stipulation 
between  the  parties  as  to  the  amount  is  not 
controlling,  but  in  the  discretion  of  the  court 
it  may  be  regarded  in  a  particular  case,  and 
with  reference  to  the  other  facts  appearing 
in  the  record,  as  sufficient  proof  of  the 
amount  in  controversy  to  sustain  the  Juris- 
diction of  this  court 

The  bill  shows  here  an  agreement  entered 
Into  (as  stated  in  the  agreement  itself)  for 
the  purpose  of  maintaining  reasonable  rates 
to  be  received  by  each  company  executing 
the  agreement,  and  the  stipulation  entered  in- 
to between  the  parties  hereto  shows  that  the 
daily  freight  charges  on  Interstate  shipments 
collected  by  the  railway  companies  at  points 
where  they  compete  with  each  other  were, 
at  the  time  of  the  making  of  the  agreement 
mentioned  In  the  pleadings  herein  and  have 
been  since,  more  than  $1,000.  This  agree- 
ment, so  made,  the  government  alleges,  is 
illegal,  as  being  in  restraint  of  trade,  and 
was  entered  into  between  the  companies 
for  the  purpose  of  enhancing  the  freight 
rates.  The  companies,  while  denying  the 
illegality  of  the  agreement  or  Its  purpose  to 
be  other  than  to  maintain  reasonable  rates, 


yet  allege  that  without  some  such  afr4»<ementT4 
the  competition  between  them  for  *  traffic  9 
would  be  80  severe  as  to  cause  great  losses 
to  each  defendant,  and  possibly  ruin  the  com- 
panies represented  in  the  agreement  Such 
a  result,  it  is  claimed,  is  avoided  by  reason 
of  the  agreement  Upon  the  existence,  there- 
fore, of  this  or  some  similar  agreement  di- 
rectly depends  (as  is  alleged)  the  prosperity, 
if  not  the  life,  of  each  company.  It  must 
follow  that  an  amount  much  more  than  a 
thousand  dollars  is  involved  in  the  main- 
tenance of  the  agreement  or  in  the  right  to 
maintain  it  or  something  like  It  These 
facts,  appearing  in  the  record  and  the  stipu- 
lation, show  that  the  right  involved  is  a 
right  which  is  of  the  requisite  pecuniafy 
value.  A  reduction  of  the  rates  by  only  the 
fractional  part  of  1  per  centum  would,  in 
the  aggregate,  amount  to  over  a  thousand 
dollars  in  a  very  few  days.  This  is  suffi- 
cient to  give  the  court  Jurisdiction  on  appeal. 
South  Carolina  ▼.  Seymour,  153  U.  8.  853, 
367,  14  Sup.  Ct  871.  There  is  directly  in- 
volved in  this  suit  the  validity  and  the  life 
of  this  agreement,  or  one  similar  to  it  Out 
of  this  agreement  directly  springs  the  ability 
as  well  as  the  right  to  maintain  these  rates, 
and  each  company  is  interested  in  main- 
taining the  validity  co*  the  agreement  to  the 
same  extent  as  all  the  others.  As  against 
the  agreement  the  government  represents 
the  Interest  of  the  public,  and  thus  the  par- 
ties stand  opposed  to  each  other,— the  one  In 
favor  of  dissolving  and  the  other  of  main- 
taining the  agreement 

Unlike  the  case  of  Gibson  ▼.  Shufeldt  12? 
U.  S.  27,  7  Sup.  Ct  1066,  and  the  cases  there- 
in cited  in  the  opinion  of  the  court  deliv- 
ered by  Mr.  Justice  Gray,  tbe  defendant's 
here  are  Jointly  interested  in  the  question, 
and  it  is  not  the  case  of  a  fund  amounting 
to  more  than  the  requisite  sum  which  Is  to 
be  paid  to  different  parties  in  sums  less  than 
the  Jurisdictional  amount 

For  the  reasons  above  stated,  we  think  the 
Jurisdictional  fftct  in  regard  to  each  defend- 
ant appears  plainly  and  necessarily  from  the 
record  and  the  stipulation,  and  that  the  duty 
is  thus  laid  upon  this  court  to  entertain  the 
appeal. 

Coming  to  the  merits  of  the  suit,  there  are 
two  Important  questions  which  demand  our 
examination.  They  are,  first  whether  the 
above-cited  act  of  congress  (called  herein  the 
"Trust  Act*')  applies  to  and  covers  commonn 
carriers  by  railroad;* and,  if  so,  second,  does*« 
the  agreement  set  forth  In  the  bill  violate 
any  provision  of  that  act? 

As  to  the  first  question: 

The  language  of  the  act  includes  every 
contract  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  states 
or  with  foreign  nations.  So  far  as  the  very 
terms  of  the  statute  go,  they  apply  to  any 
contract  of  the  nature  described.  A  con- 
tract therefore,  that  is  in  restraint  of  trade 
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or  commerce  is,  by  the  strict  language  of 
the  act»  prohibited,  even  though  Buch  con- 
tract iB  entered  into  between  competing 
common  carriers  by  railroad,  and  only  for 
the  purposes  of  thereby  atfecting  traffic 
rates  for  the  transportation  of  persons  and 
property.  If  such  an  agreement  restrain 
trade  or  commerce,  it  is  prohibited  by  the 
statute,  unless  it  can  be  said  that  an  agree- 
ment, no  matter  what  its  terms,  relating 
only  to  transportation,  cannot  restrain  trade 
or  commerce.  We  see  no  escape  from  the 
conclusion  that,  if  any  agreement  of  such  a 
nature  does  restrain  It,  the  agreement  is 
condemned  by  this  act  It  cannot  be  denied 
that  those  who  are  engaged  in  the  trans- 
portation of  persons  or  property  from  one 
state  to  another  are  engaged  in  interstate 
commerce,  and  it  would  seem  to  follow  that, 
if  such  persons  ei|ter  into  agreements  be- 
tween themselves  In  regard  to  the  compen- 
sation to  be  secured  from  the  owners  of  the 
articles  transported,  such  agreement  would 
at  least  relate  to  the  business  of  commerce, 
and  might  more  or  less  restrain  it.  The 
point  urged  on  the  defendants'  part  is  that 
the  statute  was  not  really  intended  to  reach 
that  kind  of  an  agreement  relating  only  to 
traffic  rates  entered  into  by  competing  com- 
mon carriers  by  railroad;  that  it  was  in- 
tended to  reach  only  those  who  were  en- 
gaged in  the  manufacture  or  sale  of  arti- 
cles of  commerce,  alid  who  by  means  of 
trusts,  combinations,  and  conspiracies  were 
engaged  in  affecting  the  supply  or  the  price 
or  the  place  of  manufacture  of  such  arti- 
cles. The  terms  of  the  act  do  not  bear  out 
such  constructi<m.  Railroad  companies  are 
Instruments  of  commerce,  and  their  busi- 
er ness  l8  commerce  itself.  State  Freight  Tax 
SCase,  15  Wall.  232,  275;  Telegraph  Ck>.  y. 
*  Texas,  105  U.  S.  460,  at  page  464.  *An  act 
which  prohibits  the  making  of  every  con- 
tract, etc.,  in  restraint  of  trade  or  commerce 
among  the  several  states,  would  seem  to 
cover  by  such  language  a  contract  between 
competing  railroads,  and  relating  to  traffic 
rates  for  the  transportation  of  articles  of 
commerce  between  the  states,  provided  such 
contract  by  its  direct  effect  produces  a  re- 
straint of  trade  or  commerce.  What 
amounts  to  a  restraint,  within  the  meaning 
of  the  act  If  thus  construed,  need  not  now 
be  discussed. 

We  have  held  that  the  trust  act  did  not 
apply  to  a  company  engaged  In  one  state  in 
the  refining  of  sugar  under  the  circumstan- 
ces detailed  In  the  case  of  U.  S.  v.  B.  O. 
Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct  249,  be- 
cause the  refining  of  sugar  under  those  cir- 
cumstances bore  no  distinct  relation  to  com- 
merce between  the  states  or  with  foreign 
nations.  To  exclude  agreements  as  to  rates 
by  competing  railroads  for  the  transporta- 
tion of  articles  of  commerce  between  the 
states  would  leave  little  for  the  act  to  take 
effect  upon. 
Nor  do  we  think  that,  because  the  sixth 


section  does  not  forfeit  the  property  of  the 
railroad  company  when  merely  engaged  in 
the  transportation  of  property  owned  un- 
der, and  which  was  the  subject  of,  a  con- 
tract or  combination  mentioned  in  the  first 
section,  any  ground  is  shown  for  holding 
the  rest  of  the  act  Inapplicable  to  carriers  by 
railroad.  It  is  not  perceived  why,  if  the 
rest  of  the  act  were  intended  to  apply  to 
such  a  carrier,  the  sixth  section  ought  nec- 
essarily to  have  provided  for  the  seizure 
and  condemnation  of  the  locomotives  and 
cars  of  the  carrier  engaged  in  the  trans- 
portation between  the  states  of  those  arti- 
cles of  commerce  owned  as  stated  in  that 
sixth  section.  There  is  some  justice  and 
propriety  in  forfeiting  those  articles,  but  we 
see  none  in  forfeiting  the  locomotives  or 
cars  of  the  carrier  simply  because  such  car- 
rier was  transporting  articles  as  described 
from  one  state  to  another,  even  though  the 
carrier  knew  that  they  had  been  manufac- 
tured or  sold  under  a  contract  or  combina- 
tion in  violation  of  the  act.  In  the  case  of 
a  simple  transportation  of  such  articles  the 
carrier  would  be  guilty  of  no  violation  of^ 
any  of  the  provisions  of  the  act.  Why,;} 
*  therefore,  would  it  follow  that  the  sixth* 
section  should  provide  for  the  forfeiture  of 
the  property  of  the  carrier  If  the  rest  of  the 
act  were  intended  to  apply  to  it?  To  subject 
the  locomotives  and  cars  to  forfeiture  under 
such  circumstances  might  also  cause  great 
confusion  to  the  general  business  of  the 
carrier,  and  in  that  way  infiict  unmerited 
punishment  upon  the  innocent  owners  of 
other  property  in  the  course  of  transporta- 
tion in  the  same  cars  and  drawn  by  the 
same  locomotives.  If  the  company  itself 
violates  the  act,  the  penalties  are  sufficient 
as  provided  for  therein. 

But  It  is  maintained  that  an  agreement 
like  the  one  in  question  on  the  part  of  the 
railroad  companies  is  authorized  by  the 
commerce  act,  which  is  a  special  statute  ap- 
plicable only  to  railroads,  and  that  a  con- 
struction of  the  trust  act  (which  is  a  gen- 
eral act)  so  as  to  include  within  its  provi- 
sions the  case  of  railroads  carries  with  it 
the  repeal  by  implication  of  so  much  of  the 
commerce  act  as  authorized  the  agreement. 
It  is  added  that  there  is  no  language  in  the 
trust  act  which  is  sufficiently  plain  to  indi- 
cate a  purpose  to  repeal  those  provisions  of 
the  commerce  act  which  permit  the  agree- 
ment; that  both  acts  may  stand,— the  spe- 
cial or  commerce  act  as  relating  solely  to 
railroads  and  their  proper  regulation  and 
management,  while  the  later  and  general 
act  will  apply  to  all  contracts  of  the  nature 
therein  described,  entered  into  by  any  one 
other  than  competing  common  carriers  by 
railroad  for  the  purpose  of  establishing 
rates  of  traffic  for  transportation.  On  a 
line  with  this  reasoning  it  is  said  that.  If 
congress  had  intended  to  In  any  manner  af- 
fect the  railroad  carrier  as  governed  by  the 
commerce  act,  it  would  have  amended  that 
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act  directly  and  in  terms,  and  not  ha^e  left 
it  as  a  question  of  construction  to  be  deter- 
mined whether  so  important  a  change  in  the 
commerce  statute  had  been  accomplished  by 
the  passage  of  the  statute  relating  to  trusts. 
The  first  answer  to  this  argument  is  that 
in  our  opinion  the  commerce  act  does  not 
authorize  an  agreement  of  this  nature.     It 
may  not  in  terms  prohibit,  but  it  is  far  from 
12  conferring,  either  directly  or  by  implication, 
^  any  authority  to  mal^e  it.     If  the  agreement 

*  be  legal,  it  does  not  owe  its^ralidity  to  any 
provision  of  the  commerce  act;  and,  if  ille- 
gal, it  is  not  made  so  by  that  act  The  fifth 
section  prohibits  what  is  termed  '^pooling," 
but  there  is  no  express  provision  in  the  act 
prohibiting  the  maintenance  of  traffic  rates 
among  competing  roads  by  malting  such  an 
agreement  as  this,  nor  is  there  any  provi- 
sion which  permits  it.  Prior  to  the  pas- 
sage of  the  act  the  companies  had  some- 
times endeavored  to  regulate  competition 
and  to  maintain  rates  by  pooling  arrange- 
ments, and  in  the  act  that  Icind  of  an  ar- 
rangement was  forbidden.  After  its  pas- 
sage other  devices  were  resorted  to  for  the 
pnrpose  of  curbing  competition  and  main- 
taining rates.  The  general  nature  of  a  con- 
tract like  the  one  before  us  is  not  mentioned 
in  or  provided  for  by  the  act.  The  provi- 
sions of  that  act  loolc  to  the  prevention  of 
discrimination;  to  the  furnishing  of  equal 
facilities  for  the  interchange  of  traffic;  to 
the  rate  of  compensation  for  what  is  termed 
the  *1ong  and  the  short  haul";  to  the  at- 
tainment of  a  continuous  passage  from  the 
point  of  shipment  to  the  point  of  destina- 
tion, at  a  known  and  published  schedule, 
and,  in  the  language  of  counsel  for  defend- 
ants, "without  reference  to  the  location  of 
those  points  or  the  lines  over  which  it  is  nec- 
essary for  the  traffic  to  pass";  to  procuring 
uniformity  of  rates  charged  by  each  com- 
pany to  its  patrons;  and  to  other  objects  of 
a  similar  nature.  The  act  was  not  directed 
to  the  securing  of  uniformity  of  rates  to  be 
charged  by  competing  companies,  nor  was 
there  any  provision  therein  as  to  a  maxi- 
mum or  minimum  of  rates.  Competing  and 
nonconnecting  roads  are  not  authorized  by 
this  statute  to  make  an  agreement  like  this 
one. 

As  the  commerce  act  does  not  authorize 
this  agreement,  argument  against  a  repeal 
by  implication  of  the  provisions  of  the  act 
which  it  is  alleged  grant  such  authority  be- 
comes ineffective.  There  is  no  repeal  in  the 
case,  and  both  statutes  may  stand,  as  neither 
is  Inconsistent  with  the  other. 

It  is  plain,  also,  that  an  amendment  of  the 

commerce  act  would  not  be  an  appropriate 

method  of  enacting  the  legislation  contained 

in  the  trust  act,  for  the  reason  tliat  the  lat- 

eter  act  includes  other  subjects  in  addition  to 

^the  contracts  of  or  combinations  among  rail- 

*  roads,  and  is  addressed  to  the* prohibition 
of  other  contracts  besides  those  relating  to 
truutfportatiun.     The  omission,  therefore,  to 


amend  the  commerce  act,  famishes  no  rea- 
son for  claiming  that  the  later  statate  does 
not  apply  to  railroad  transportation.  Al- 
though the  commerce  statute  may  be  de- 
scribed as  a  general  code  for  the  regulation 
and  government  of  railroads  upon  the  sub- 
jects treated  of  therein,  it  cannot  be  oon- 
tended  that  it  furnishes  a  complete  and  per- 
fect set  of  rules  and  regulations  which  are 
to  govern  them  in  all  cases,  and  that  any 
subsequent  act  in  relation  to  them  mu0t, 
when  passed,  in  effect  amend  or  repeal  aome 
provision  of  that  statute.  The  statate  does 
not  cover  all  cases  concerning  transportation 
by  railroad  and  all  contracts  relating  thereto. 
It  does  not  purport  to  cover  such  an  extensile 
field. 

The  existence  of  agreements  similar  to  this 
one  may  have  been  known  to  congress  at  the 
time  it  passed  the  commerce  act,  although  we 
are  not  aware,  from  the  record,  that  an  agree- 
ment of  this  kind  had  ev&c  been  made  and 
publicly  known  prior  to  the  passage  of  the 
commerce  act.  Yet,  if  it  had  been  known 
to  congress,  its  omission  to  prohibit  it  at  that 
time,  while  prohibiting  the  pooling  arrange- 
ments, is  no  reason  for  assuming  that  when 
passing  the  trust  act  it  meant  to  except  all 
contracts  of  railroad  companies  in  regard  to 
traffic  rates  from  the  operation  of  such  act 
Congress,  for  its  own  reasons,  even  if  aware 
of  the  existence  of  such  agreements,  did  not 
see  fit,  when  it  passed  the  commerce  act,  to 
prohibit  them  with  regard  to  railroad  com- 
panies alone,  and  the  act  was  not  an  ap- 
propriate place  for  general  legislation  on  the 
subject.  And  at  that  time,  and  for  several 
years  thereafter,  congress  did  not  think 
proper  to  legislate  upon  the  subject  at  alL 
Finally  it  passed  this  trust  act,  and  in  oar 
opinion  no  obstacle  to  its  application  to  con- 
tracts relating  to  transportation  by  railroads 
is  to  be  found  in  the  fact  that  the  commerce 
act  had  been  passed  several  years  before,  in 
which  the  entering  into  such  agreements 
was  not  in  terms  prohibited. 

It  is  also  urged  that  the  debates  in  congress^ 
show  beyond  a  doubt  that  the  act  as  passed^ 
does  not  include  railroads.  *  Counsel  for  the*/ 
defendants  refer  in  considerable  detail  to  its 
history  from  the  time  of  its  introduction  in 
the  senate  to  its  final  passage.  As  the  act 
originally  passed  the  senate,  the  first  sec- 
tion was  in  substance  as  it  stands  at  pres- 
ent in  the  statute.  On  its  receipt  by  the 
house  that  body  proposed  an  amendment  by 
which  it  was,  in  terms,  made  unlawful  to 
enter  into  any  contract  for  the  purpose  of 
preventing  competition  in  the  transportation 
of  persons  or  property.  As  thus  amended  the 
bill  went  back  to  the  senate,  which  itself 
amended  the  amendment  by  making  the  act 
apply  to  any  such  contract  as  tended  to  raise 
prices  for  transportation  above  what  was 
just  and  reasonable.  This  amendment  by  the 
senate  of  the  amendment  proposed  by  the 
house  was  disagreed  to  by  that  body.  The 
amendments  were  then  considered  by  con- 
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f erence  cammittees,  and  the  first  conference 
committee  reported  to  each  house  in  favor 
of  the  amendment  of  the  senate.  This  report 
was  disa^eed  to,  and  another  committee  ap- 
pointed, which  agreed  to  strike  out  both 
amendments  and  leave  the  bill  as  it  stood 
when  it  first  passed  the  senate;  and  that  re- 
port was  finally  adopted,  and  the  bill  thus 


Looking  at  the  debates  during  the  various 
times  when  the  bill  was  before  the  senate 
and  the  house,  both  on  its  original  i>assage 
by  the  senate  and  upon  the  report  from  the 
conference  committees,  it  is  seen  that  various 
views  were  declared  in  regard  to  the  legal 
import  of  the  act  Some  of  the  members 
of  the  house  wanted  it  placed  beyond  doubt 
or  cavil  that  contracts  in  relation  to  the 
transportation  of  persons  and  property  were 
Included  in  the  bilL  Some  thought  the 
amendment  unnecessary,  as  the  language  of 
the  act  already  covered  it;  and  some  refused 
to  vote  for  the  amendment,  or  for  the  bill  if 
the  amendments  were  adopted,  on  the  ground 
that  it  would  then  interfere  with  the  inter- 
state commerce  act  and  tend  to  create  con- 
fusion as  to  the  meaning  of  each  act  Sena- 
tor Hoar  (who  was  a  member  of  the  first 
committee  of  conference  from  the  senate), 
when  reporting  the  result  arrived  at  by  the 
Judiciary  committee  recommending  the  adop- 
tion of  the  house  amendment  said:  ''The 
QQ  other  clause  of  the  house  amendment  is  that 
ee  contracts  or  agreements  entered  into  for  the 
•  purpose  of  *  preventing  competition  in  the 
transportation  of  persons  or  property  from 
one  state  or  territory  into  another  shall  be 
deemed  unlawful.  That  the  committee  rec- 
ommend sliall  be  concurred  in.  We  suppose 
that  it  is  already  covered  by  the  bill  as  It 
stands;  that  is,  that  transportation  is  as 
much  trade  or  commerce  among  the  several 
states  as  the  sale  of  goods  in  one  state  to 
be  delivered  In  another,  and,  therefore,  that  It 
Is  covered  already  by  the  bill  as  It  stands. 
But  there  is  no  harm  In  agreeing  in  an  amend- 
ment which  expressly  describes  It  and  an  ob- 
jection to  the  amendment  might  be  construed 
as  If  the  senate  did  not  mean  to  include  it; 
so  we  let  It  stand." 

Looking  simply  at  the  history  of  the  bill 
from  the  time  It  was  Introduced  in  the  sen- 
ate until  it  was  finally  passed,  it  would  be 
Impossible  to  say  what  were  the  views  of  a 
majority  of  the  members  of  each  house  In 
relation  to  the  meaning  of  the  act  It  can- 
not be  said  that  a  majority  of  both  houses 
did  not  agree  with  Sonator  Hoar  in  his  views 
as  to  the  construction  to  be  given  to  the  act 
as  It  passed  the  senate.  All  that  can  be  de- 
termined from  the  debates  and  reports  Is  that 
various  members  had  various  views,  and  we 
are  left  to  determine  the  meaning  of  this  act, 
as  we  determine  the  meaning  of  other  acts, 
from  the  language  used  therein. 

There  Is,  too,  a  general  acquiescence  in  the 
doctrine  that  debates  In  congress  are  not  ap- 
propriate sources  of  information  from  which 


to  discover  the  meaning  oi  the  language  of  a 
statute  passed  by  that  body.  U.  6.  v.  Union 
Pac.  R.  Oo.,  91  U.  &  7%  at  page  79;  Aldrldge 
T.  Williama,  3  Ho>w.  9-24:,  Taney,  OL  J.; 
Mitchell  T.  Masufacturing  Oo.,  2  Story,  648, 
at  page  653,  Fed.  Cas.  No.  9,662;  Reg.  v. 
Hertford  College,  3  Q.  B.  Div.  693,  at  page 
707. 

The  reason  is  that  it  la  impossible  to  de- 
termine with  certainty  what  construction 
was  put  upon  an  act  by  the  members  of  a 
legislative  body  that  passed  it  by  resorting  to 
the  speeches  of  individual  members  thereof. 
Those  who  did  not  speak  may  not  have 
agreed  with  those  who  did,  and  those  who 
spoke  might  differ  from  each  oth^ ;  the  result 
being  that  the  only  proper  way  to  construe  a^ 
legislative  act  is  from  the  language  nsedg 
in  the  act  &Qd,  upon  occasion,  by  a  resort^to* 
the  history  of  the  times  when  it  was  passed. 
Gases  cited  supra.  If  such  resort  be  had, 
we  are  still  unable  to  see  that  the  railroads 
were  not  intended  to  be  included  in  this  legis- 
lation. 

It  is  said  that  congress  had  very  different 
matters  in  view,  and  very  different  objecta 
to  accomplish,  in  the  paasage  of  the  act  in 
question;  that  a  number  of  combinations.  In 
the  form  of  trusts  and  conspiracies  in  re 
stralnt  of  trade,  were  to  be  found  through- 
out the  country;  and  that  it  was  Impossible 
for  the  state  governments  to  successfully 
cope  with  them,  because  of  their  commer- 
cial character,  and  of  thehr  business  ex- 
tension through  the  different  states  of  the 
Union.  Among  these  trusts,  it  was  said  in 
congress,  were  the  Beef  Trust,  the  Standard 
on  Trust  the  Steel  Trust  the  Barbed  Fence 
Wire  Trust  the  Sugar  Trust  the  Ck)rdage 
Trust  the  Ootton-Seed  Oil  Trust  the  Whis- 
ky Trust  and  many  others;  and  these  trusts, 
it  was  stated,  had  assumed  an  importance 
and  had  acquired  a  power  which  were  dan- 
gerous to  the  whole  country,  and  that  their 
existence  was  directly  antagonistic  to  its 
peace  and  prosperity.  To  combinations  and 
conspiracies  of  this  kind  it  is  contended  that 
the  act  in  question  was  directed,  and  not  to 
the  combinations  of  competing  railroads  to 
keep  up  their  prices  to  a  reasonable  sum  for 
the  transportation  of  persons  and  property. 
It  Is  true  that  many  and  various  trusts  were 
in  existence  at  the  time  of  the  passage  of  the 
act,  and  It  was  probably  sought  to  cover 
them  by  the  provisions  of  the  act  Many  of 
them  had  rendered  themselves  offensive  by 
the  manner  in  which  they  exercised  the 
great  power  that  combined  capital  gave 
them.  But  a  further  investigation  of  **the 
history  of  the  times"  shows  also  that  those 
trusts  were  not  the  only  associations  con- 
trolling a  great  combination  of  capital  which 
had  caused  complaint  at  the  manner  In  which 
their  business  was  conducted.  There  were 
many  and  loud  complaints  from  some  por- 
tions of  the  public  regarding  the  railroads, 
and  the  prices  they  were  charging  for  the 
service  they  rendered,  and  It  was  alleged 
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tbat  the  prices  for  the  transportation  of  per- 
esona  and  articles  of  commerce  were  unduly 
Sand  improperly  enhanced  by  combinations 

*  among  the  different  ^roads.  Whether  these 
complaints  were  well  or  ill  founded  we  do 
not  presume  at  this  time,  and  under  these 
circumstances,  to  determine  or  to  discuss. 
It  Is  simply  for  the  purpose  of  answering 
the  statement  that  It  was  only  to  trusts  of 
the  nature  above  set  forth  that  this  legisla- 
tion was  directed,  that  the  subject  of  the 
opinions  of  the  people  in  regard  to  the  ac- 
tions of  the  railroad  companies  in  this  par- 
ticular is  referred  to.  A  reference  to  this 
history  of  the  times  does  not,  as  we  think, 
furnish  us  with  any  strong  reason  for  believ- 
ing that  it  was  only  trusts  that  were  in  the 
minds  of  the  members  of  congress,  and  that 
railroads  and  their  manner  of  doing  business 
were  wholly  excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the 
rules  for  the  construction  of  statutes  which 
has  been  approved  by  this  court,— that,  while 
it  Is  the  duty  of  courts  to  ascertain  the 
meaning  of  the  legislature  from  the  words 
used  in  the  statute  and  the  subject-matter 
to  which  it  relates,  there  is  an  equal  duty 
to  restrict  the  meaning  of  general  words 
whenever  it  is  found  necessary  to  do  so  in 
order  to  carry  out  the  legislative  intent 
Brewer  v.  Blougher,  14  Pet.  178,  198;  Petri 
V.  Bank.  142  U.  S.  644,  650,  12  Sup.  Ct  325; 
McKee  v.  U.  S..  164  U.  S.  287,  17  Sup.  Ct.  92. 
It  Is  therefore  urged  that  if,  by  a  strict  con- 
struction of  the  language  of  this  statute,  it 
may  be  made  to  include  railroads,  yet  it  is 
evident  from  other  considerations  now  to  be 
mentioned  that  the  real  meaning  of  the  legis- 
lature would  not  include  them,  and  they 
must  for  that  reason  be  excluded.  It  Is  said 
that  this  meaning  Is  plainly  to  be  inferred 
because  of  fundamental  differences,  both  in 
an  economic  way  and  before  the  law,  be- 
tween trade  and  manufacture,  on  the  one 
hand,  and  railroad  transportation,  on  the 
other.  Among  these  differences  are  the  pul>- 
llc  character  of  railroad  business,  and,  as  a 
result,  the  peculiar  power  of  control  and  reg- 
ulation possessed  by  the  state  over  railroad 
companies.  The  trader  or  manufacturer,  on 
the  other  hand,  carries  on  an  entirely  private 
business,  and  can  sell  to  whom  he  pleases; 
he  may  charge  different  prices  for  the  same 
article  to  different  individuals;  he  may 
H  charge  as  much  as  he  can  get  for  the  ar- 
Stlcle  In  which  he  deals,  whether  the  price  be 

*  reasonable  or* unreasonable;  he  may  make 
such  discrimination  In  his  business  as  he 
chooses,  and  he  may  cease  to  do  any  busi- 
ness whenever  his  choice  lies  .in  thai  direc- 
tion; while,  on  the  contrary,  a  railroad  com- 
pany must  transport  all  persons  and  proper- 
ty that  come  to  it,  and  It  must  do  so  at  the 
same  price  for  the  same  service,  and  the 
price  must  be  reasonable,  and  it  cannot  at  Its 
will  discontinue  its  business.  It  Is  also 
urged  that  there  are  evils  arising  from  unre- 
stricted competition  in  regard  to  railroads 


which  do  not  exist  In  regard  to  any  other 
kind  of  property;  that  It  is  so  admitted  by 
the  latest  and  best  writers  on  the  subject, 
and  that  practical  experience  of  the  results 
of  unrestricted  competition  among  railroads 
tends  directly  to  the  same  view;  that  the 
difference  between  railroad  property,  on  the 
one  hand,  and  all  other  kinds  of  property,  on 
the  other  hand,  is  so  plain  that  entirely  differ- 
ent economic  results  foUow  from  unrestrict- 
ed competition  among  railroads  from  those 
which  obtain  in  regard  to  all  other  kinds  of 
business.  It  is  also  said  that  the  contempo- 
raneous industrial  history  of  the  country, 
the  legal  situation  In  regard  to  railroad  prop- 
erties at  the  time  of  the  enactment  of  this 
statute,  its  legislative  history,  the  ancient 
and  constantly  maintained  different  legal 
effect  and  policy  regarding  railway  trans- 
portation and  ordinary  trade  and  manufac* 
ture,  together  with  a  just  regard  for  inter- 
ests of  such  enormous  magnitude  as  are  rep- 
resented by  the  railroads  of  the  country,  all 
tend  to  show  that  congress,  In  passing  the 
anti-trust  act,  never  could  have  contempla^ 
ed  the  inclusion  of  railroads  within  its  pro- 
visions. It  is  therefore  claimed  to  be  the 
duty  of  the  court,  in  carrying  out  the  rule 
of  statutory  construction  above  stated,  to 
restrict  the  meaning  of  these  general  words 
of  the  statute  which  would  include  raihroads, 
because,  from  the  considerations  above  men- 
tioned, it  is  plain  that  congress  never  In- 
tended that  railroads  should  be  included. 

Many  of  the  foregoing  assertions  may  be 
well  founded,  while  at  the  same  time  the  cor- 
rectness of  the  conclusions  sought  to  be 
drawn  therefrom  need  not  be  conceded.  The 
points  of  difference  between  the  railroad  &nd« 
other  corporations  are  many  and  great  Itg 
cannot  be  disputed  that  a  railroad  *is  a  pub-* 
lie  corporation,  and  its  business  pertains  to 
and  greatly  affects  the  public,  and  that  it  Is 
of  a  public  nature.  The  company  may  not 
charge  unreasonable  prices  for  transportation, 
nor  can  It  make  unjust  discriminations,  nor 
select  its  patrons,  nor  go  out  of  business  when 
it  chooses,  while  a  mere  trading  or  manu- 
facturing company  may  do  all  these  things. 
But  the  very  fact  of  the  public  character  of  a 
railroad  would  Itself  seem  to  call  for  special 
care  by  the  legislature  in  regard  to  its  oon- 
duct,  so  that  its  business  should  be  carried 
on  with  as  much  reference  to  the  proper  and 
fair  interests  of  the  public  as  possible.  While 
the  points  of  difference  just  mentioned  and 
others  do  exist  between  the  two  classes  of 
corporations,  it  must  be  remembered  they 
have  also  some  points  of  resemblance.  Trad- 
ing, manufacturing,  and  railroad  coiporatlons 
are  all  engaged  in  the  transaction  of  busi- 
ness with  regard  to  articles  of  trade  and 
commerce,  each  in  Its  special  sphere,— either 
In  manufacturing  or  trading  in  commodities, 
or  in  their  transportation  by  lalL  A  con- 
tract among  those  engaged  in  the  latter  busi- 
ness, by  which  the  prices  for  the  transporta- 
tion   of    commodities    traded    in   or    manu- 
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factored  by  the  others  Is  greatly  enhanced 
troai  what  It  otherwise  would  be  If  free  com- 
petition were  the  rule,  affects,  and  to  a  cer- 
tain extent  restricts,  trade  and  commerce, 
and  affects  the  price  of  the  commodity.  Of 
this  there  can  be  no  question.  Manufactur- 
ing or  trading  companies  may  also  affect 
prices  by  joining  together  in  forming  a  trust 
or  other  combination,  and  by  making  agree- 
ments In  restraint  of  trade  and  commerce, 
which,  whfen  carried  out,  affect  the  Interests 
of  the  public.  Why  should  not  a  railroad 
company  be  Included  In  general  legislation 
aimed  at  the  prevention  of  that  kind  of 
agreement  made  in  restraint  of  trade,  which 
may  exist  in  all  companies,  which  Is  sub- 
stantially of  the  same  nature  wherever  found, 
and  which  tends  very  much  towards  the  same 
results  whether  put  In  practice  by  a  trading 
and  manufacturing  or  by  a  railroad  company? 
It  is  true  the  results  of  trusts,  or  combina- 
tions of  that  nature,  may  be  different  In  dif- 
ferent kinds  of  corporations,  and  yet  they  all 
nhave  an  essential  similarity,  and  have  been 
glnduced  by  motives  of  Individual  or  corporate 
*  aggrandizement  as  against  the  public  inter- 
est In  business  or  trading  combinations 
they  may  even  temporarily,  or  perhaps  per- 
manently, reduce  the  price  of  the  article  trad- 
ed In  or  manufactured,  hj  reducing  the  ex- 
pense Inseparable  from  the  running  of  many 
different  companies  for  the  same  purpose. 
Trade  or  commerce  under  those  circumstan- 
ces may  nevertheless  be  badly  and  unfortu- 
nately restrained  by  driving  out  of  business 
the  small  dealers  and  worthy  men  whose  lives 
have  been  spent  therein,  and  who  might  be 
unable  to  readjust  themselves  to  their  altered 
surroundings.  Mere  reduction  In  the  price  of 
the  commodity  dealt  in  might  be  dearly  paid 
for  by  the  ruin  of  such  a  class  and  the  ab- 
sorption of  control  over  one  commodity  by 
an  all-powerful  combination  of  capital  In 
any  great  and  extended  change  In  the  man- 
ner or  method  of  doing  business  It  seems  to 
be  an  inevitable  necessity  that  distress,  and, 
perhaps,  ruin,  shall  be  Its  accompaniment,  in 
regard  to  some  of  those  who  were  engaged  in 
the  old  methods.  A  change  from  stage- 
coaches and  canal  boats  to  railroads  threw 
at  once  a  large  number  of  men  out  of  em- 
ployment. Changes  from  hand  labor  to  that 
of  machinery,  and  from  operating  machinery 
by  hand  to  the  application  of  steam  for  such 
purpose,  leave  behind  them,  for  the  time,  a 
number  of  men  who  must  seek  other  avenues 
of  livelihood.  These  are  misfortunes  which 
seem  to  be  the  necessary  accompaniment  of 
all  great  Industrial  changes.  It  takes  time  to 
effect  a  readjustment  of  Industrial  life  so 
that  those  who  are  thrown  out  of  their  old 
employment  by  reason  of  such  changes  as  we 
have  8i>oken  of  may  find  opportunities  for  la- 
bor In  other  departments  than  those  to  which 
they  have  been  accustomed.  It  Is  a  mis- 
fortune, but  yet  in  such  cases  it  seems  to  be 
the  inevitable  accompaniment  of  change  and 
Improvement 


It  Is  wholly  different,  however,  when  socli 
changes  are  effected  by  combinations  of  cap- 
ital whose  purpose  in  combining  Is  to  control 
the  production  or  mannfactore  of  any  paitio- 
ular  article  in  the  market,  and  by  such  con- 
trol dictate  the  price  at  which  the  article 
shall  be  sold;  the  effect  being  to  drive  out  of 
business  all  the  small  dealers  in  the  com-^ 
modity,  and  to  render  the  public  subject  toM 
the  decision  of  the^combinatlon  aa  to  what*? 
price  shall  be  paid  for  the  article.  In  thl^ 
light.  It  is  not  material  that  the  price  of  an 
article  may  be  lowered.  It  is  in  the  power 
of  the  combination  to  raise  It,  and  the  result 
in  any  event  is  unfortunate  for  the  country,  by 
depriving  it  of  the  services  of  a  large  number 
of  small  but  Independent  dealers,  who  wer» 
familiar  with  the  business,  and  who  bad 
spent  their  lives  in  it,  and  who  supported 
themselves  and  their  families  from  the  small 
profits  realized  therein.  Whether  they  be 
able  to  find  other  avenues  to  earn  their  liveli- 
hood Is  not  so  material,  because  it  is  not  for 
the  real  prosperity  of  any  country  that  such 
changes  should  occur  which  result  in  trans- 
ferring an  independent  business  man,  the 
head  of  his  establishment,  small  though  U 
might  be,  into  a  mere  servant  or  agent  of  a 
corporation  for  selling  the  conunodities  whicb 
he  once  manufactured  or  dealt  in;  having  na 
voice  In  shaping  the  business  policy  of  the 
company,  and  bound  to  obey  orders  issued  by 
others.  Nor  is  It  for  the  substantial  Interests 
of  the  country  that  any  one  commodity  should 
be  within  the  sole  power  and  subject  to  the 
sole  will  of  one  powerful  combination  of 
capital.  Congress  has,  so  far  as  its  Jurisdic- 
tion extends,  prohibited  all  contracts  or  com^ 
binations  in  the  form  of  trusts  entered  Into 
for  the  purpose  of  restraining  trade  and  com- 
mercow  The  results  naturally  flowing  from  a 
contract  or  combination  in  restraint  of  trade 
or  commerce,  when  entered  into  hy  a  manu- 
facturing or  trading  company  such  as  above 
stated,  while  differing  somewhat  from  those 
which  may  follow  a  contract  to  keep  up 
transportation  rates  by  railroads,  are  never- 
theless of  the  same  nature  and  kind,  and  the 
contracts  themselves  do  not  so  far  differ  in 
their  nature  that  they  may  not  all  be  treated 
alike  and  be  condemned  In  common.  It  Is  en- 
tirely appropriate  generally  to  subject  cor- 
IK>rations  or  persons  engaged  in  trading  or 
manufacturing  to  different  rules  from  those 
applicable  to  railroads  in  their  transportation 
business,  but  when  the  evil  to  be  remedied  Is 
similar  in  both  kinds  of  corporations,  such  as 
contracts  which  are  unquestionably  In  re- 
straint of  trade,  we  see  no  reason  why  sim- 
ilar rules  should  not  be  promulgated  in  re- 
gard to  both,  and  both  be  covered  in  the  sameS 
*  statute  by  general  language  sufficiently  broad? 
to  Include  them  both.  We  see  nothing,  either 
in  contemporaneous  history.  In  the  legal  sit- 
uation at  the  time  of  the  passage  of  the  stat- 
ute, in  its  legislative  histoiy,  or  in  any  gen- 
eral difference  In  the  nature  or  kind  of  these 
trading    or    manufacturing    companies    from 
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railroad  companies,  which  would  lead  ns  to 
the  conclusion  that  it  cannot  be  supposed  the 
legislature,  in  prohibiting  the  making  of  con- 
tracts in  restraint  of  trade,  Intended  to  in- 
clude railroads  within  the  purview  of  that 
act. 

Neither  is  the  {Statute,  in  our  Judgment,  io 
uncertain  in  its  meaning,  or  its  language  so 
vague,  that  it  ought  not  to  be  held  applicable 
lo  railroads.  It  prohibits  contracts,  com- 
binations, etc.,  in  restraint  of  trade  or  com- 
merce. Transporting  commodities  is  com- 
merce, and,  if  from  one  state  to  or  through 
another,  it  is  Interstate  commerce.  To  be 
reached  by  the  federal  statute,  it  must  be 
commerce  among  the  several  states  or  with 
foreign  nations.  When  the  act  prohibits  con- 
tracts In  restraint  of  trade  or  commerce,  the 
plain  meaning  of  the  lang^iage  used  Includes 
contracts  which  relate  to  either  or  both  sub- 
jects. Both  trade  and  commerce  are  includ- 
ed, so  long  as  each  relates  to  that  which  is 
interstate  or  foreign.  Transportation  of  com- 
modities among  the  several  states  or  with 
foreign  nations  falls  within  the  description  of 
the  words  of  the  statute  with  regard  to  that 
subject,  and  there  is  also  included  in  that  lan- 
guage that  kind  of  trade  in  commodities 
among  the  states  or  with  foreign  nations 
which  is  not  confined  to  their  mere  transporta- 
tion. It  includes  their  purchase  and  sale.  Pre- 
cisely at  what  point  in  the  course  of  the  trade 
in  or  manufacture  of  commodities  the  statute 
may  have  effect  upon  them,  or  upon  contracts 
relating  to  them,  may  be  somewhat  difficult  to 
determine,  but  interstate  transportation  pre- 
sents no  difficulties.'  In  U.  S.  v.  E.  C.  Knight 
Co.,  156  U.  S.  1, 15  Sup.  Ct.  249,  heretofore  cit- 
ed, it  was  In  substance  held,  reiterating  the 
language  of  Mr.  Justice  Lamar  in  Kidd  v. 
Pearson,  128  TJ.  S.  1,  9  Sup.  Ct  6,  that  the  in- 
tent to  manufacture  or  export  a  manufactur- 
ed article  to  foreign  nations,  or  to  send  It  to 
« another  state,  did  not  determine  the  time 
S  when  the  article  or  product  passed  from  the 
•  control  of  the  state  and^belon^  to  commerce. 
The  difficulty  in  determining  that  question, 
however.  Is  no  reason  for  denying  effect  to 
language  which,  by  its  terms,  plainly  includes 
the  transportation  of  commodities  among  the 
several  states  or  with  forelg^n  nations,  and 
which  may  also  be  the  subject  of  contracts 
or  combination  in  restraint  of  such  commerce. 
The  difficulty  of  the  subject,  so  far  as  the 
trade  in  or  the  manufacture  of  commodities 
is  concerned,  arises  from  the  limited  control 
which  congress  has  over  the  matter  of  trade 
or  manufacture.  It  was  said  by  Mr.  Justice 
Lamar  in  Kidd  v.  Pearson,  supra:  "If  it  be 
held  that  the  term  ^commerce*  includes  the 
regulation  of  all  such  manufactures  as  are  In- 
tended to  be  the  subject  of  commercial  trans- 
actions in  the  future,  it  Is  impossible  to  deny 
that  it  would  also  include  the  productive  in- 
dustries that  contemplate  the  same  thing. 
The  result  would  be  that  congress  would  be 
Invested,  to  the  exclusion  of  the  states,  with 
the  power  to  regulate,  not  only  manufactures, 


but  also  agriculture,  horticnltore,  sto^  rate- 
Ing,  domestic  fisheries,  and  mining,— In  shortt 
every  branch  of  human  Industry." 

In  the  Knight  Company  Case,  Bupra,  It 
was  said  that  this  statute  applied  to  monop> 
olies  In  restraint  of  interstate  or  International 
trade  or  commerce,  and  not  to  monopolies  tn 
manufacture  even  of  a  necessary  of  life.  It 
is  readily  seen  from  these  cases  that.  If  tHe 
act  do  not  apply  to  the  transportation  of  com- 
modities by  railroads  from  one  state  to  an- 
other or  to  foreign  nations,  Its  application 
is  so  greatly  limited  that  the  whole  act  might 
as  well  be  held  inoperative. 

Still  another  ground  for  holding  the  act  in- 
applicable is  urged,  and  that  is  that  the  Ian- 
guage  covers  only  contracts  or  combinations 
like  trusts,  or  those  which,  while  not  exactly 
trusts,  are  otherwise  of  the  same  form  or  na- 
ture.   This  is  clearly  not  so. 

While  the  statute  prohibits  all  combinations 
in  the  form  of  trusts  or  otherwise,  the  lim- 
itation is  not  confined  to  that  form  alone. 
All  combinations  which  are  In  restraint  of 
trade  or  commerce  are  prohibited,  whether 
In  the  form  of  trusts  or  in  any  other  form 
whatever. 

We  think,  after  a  careful  examination,  thatg 
the  statute*cover8,  and  was  intended  to  cov-» 
er,  common  carriers  by  railroad. 

Second.  The  next  question  to  be  discussed 
is  as  to  what  is  the  true  construction  of  the 
statute,  assuming  that  it  applies  to  common 
carriers  by  railroad.  What  is  the  meaning 
of  the  language,  as  used  in  the  statute,  that 
"every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several 
states  or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal'*?  Is  it  confined  to  a  con- 
tract or  combination  which  is  only  in  unrea- 
sonable  restraint  of  trade  or  commerce,  or 
does  it  include— what  the  language  of  the  act 
plainly  and  in  terms  covers— all  contracts  of 
that  nature? 

We  are  asked  to  regard  the  title  of  this  act 
as  indicative  of  its  purpose  to  include  only 
those  contracts  which  were  unlawful  at  com- 
mon law,  but  which  require  the  sanction  of 
a  federal  statute  In  order  to  be  dealt  with  in 
a  federal  court.  It  is  said  that  when  terms 
which  are  known  to  the  common  law  are 
used  in  a  federal  statute,  those  terms  are  to 
be  given  the  same  meaning  that  they  receiv- 
ed at  common  law;  and  that,  when  the  lan- 
guage of  the  title  is  "to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies,"  it  means  those  restraints  and 
monopolies  which  the  common  law  regarded 
as  unlawful,  and  which  were  to  be  prohibited 
by  the  federal  statute.  We  are  of  opinion 
that  the  language  used  in  the  title  refers  to 
and  includes,  and  was  intended  to  include, 
those  restraints  and  monopolies  which  are 
made  unlawful  in  the  body  of  the  statute. 
It  is  to  the  statute  itself  that  resort  must  be 
had  to  learn  the  meaning  thereof,  though  a 
resort  to  the  title  here  createe  no  doubt  about 
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the  mcnnirs:  of.  and  does  not  alter  the  plain 
language  ccnlnined  In,  its  text 

It  is  now  with  much  amplification  of  argu- 
ment urged  that  the  statute,  in  declaring  ille- 
gal every  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce,  does  not  mean  wliat  the 
language  used  therein  plainly  imports,  but 
that  it  only  means  to  declare  illegal  any  such 
gQ  contract  which  is  in  unreasonable  restraint 
gof  trade,  while  leaving  all  others  unaffected 
•  by  the  provisions  of  the*act;  that  the  com- 
mon-law meaning  of  the  term  "contract  in 
restraint  of  trade"  includes  only  such  con- 
tracts as  are  in  unreasonable  restraint  of 
trade;  and  when  that  term  Is  used  in  the 
federal  statute  it  is  not  intended  to  include 
all  contracts  in  restraint  of  trade,  but  only 
those  which  are  in  unreasonable  restraint 
thereof. 

The  term  is  not  of  such  limited  significa- 
tion. Contracts  in  restraint  of  trade  have 
been  known  and  spoken  of  for  hundreds  of 
years,  both  in  England  and  in  this  country, 
and  the  term  includes  all  kinds  of  those  con- 
tracts which  In  fact  restrain  or  may  restrain 
trade.  Some  of  snch  contracts  have  been 
hekt  void  and  unenforceable  in  the  courts  by 
reason  of  their  restraint  being  unreasonable, 
while  others  have  been  held  valid  because 
they  were  not  of  that  nature.  A  contract 
may  be  in  restraint  of  trade,  and  still  be  val- 
id at  common  law.  Although  valid,  it  Is  nev- 
ertheless a  contract  in  restraint  of  trade,  and 
would  be  so  described  either  at  common  law 
or  elsewhere.  By  the  simple  use  of  the  term 
"contract  in  restraint  of  trade,"  all  contracts 
of  that  nature,  whether  valid  or  otherwise, 
would  be  included,  and  not  alone  that  kind 
of  contract  which  was  invalid. and  unenforce- 
able as  being  In  unreasonable  restraint  of 
trade.  When,  therefore,  the  body  of  an  act 
pronounces  as  illegal  every  contract  or  com- 
bination in  restraint  of  trade  or  commerce 
among  the  several  states,  etc.,  the  plain  and 
ordinary  meaning  of  such  language  is  not 
limited  to  that  kind  of  contract  alone  which 
is  in  unreasonable  restraint  of  trade,  but  all 
contracts  are  included  in  such  language,  and 
no  exception  or  limitation  can  be  added  with- 
out placing  In  the  act  that  which  has  been 
omitted  by  congress. 

Proceeding,  however,  upon  the  theory  that 
the  statute  did  not  mean  what  Its  plain  lan- 
guage imported,  and  that  it  Intended  in  its 
prohibition  to  denounce  as  illegal  only  those 
contracts  which  were  In  unreasonable  re- 
straint of  trade,  the  courts  below  have  made 
an  exhaustive  investigation  as  to  the  general 
rules  which  guide  courts  in  declaring  con- 
tracts to  be  void  as  being  In  restraint  of 
trade,  and  therefore  against  the  public  policy 
8  of  the  country.  In  the  course  of  their  dis- 
*cussIon*of  that  subject  they  have  shown 
that  there  has  been  a  gradual,  thou.srh  great, 
alteration  in  the  extent  of  the  liberty  grant- 
ed to  the  vendor  of  property  in  agreeing,  as 
part  consideration  for  his  sale,  not  to  enter 


into  the  same  kind  of  business  for  a  certain 
time  or  within  a  certain  territory.  So  long 
as  the  sale  was  the  bona  fide  consideration 
for  the  promise,  and  was  not  made  a  mere 
excuse  for  an  evasion  of  the  rule  itself,  the 
later  authorities,  both  in  England  and  In  this 
country,  exhibit  a  strong  tendency  towards 
enabling  the  parties  to  make  such  a  contract 
in  relation  to  the  sale  of  property.  Including 
an  agreement  not  to  enter  into  the  same  kind 
of  business,  as  they  may  think  proper,  and 
this  with  the  view  to  granting  to  a  vendor 
the  freest  opportunity  to  obtain  the  largest 
consideration  for  the  sale  of  that  which  is 
his  own.  A  contract  which  Is  the  mere  ac- 
companiment of  the  sale  of  property,  and 
thus  entered  into  for  the  purpose  of  en- 
hancing the  price  at  which  the  vendor  sells 
it,  which,  hi  effect,  is  collateral  to  such  sale, 
and  where  the  main  purpose  of  the  whole 
contract  is  accomplished  by  such  sale,  might 
not  be  included  within  the  letter  or  sphrlt  of 
the  statute  in  question.  But  we  cannot  see 
how  the  statute  can  be  limited,  as  it  has  been 
by  the  courts  below,  without  reading  hito  its 
text  an  exception  which  alters  the  natural 
meaning  of  the  language  used,  and  that,  too, 
upon  a  most  material  point,  and  where  no 
sufficient  reason  is  shown  for  believing  that 
such  alteration  would  make  the  statute  more 
in  accord  with  the  intent  of  the  lawmaking 
body  that  enacted  it 

The  great  stress  of  the  argument  for  ttie 
defendants  on  this  branch  of  the  case  has 
been  to  show,  if  possible,  some  reason  in  the 
attendant  circumstances,  or  some  fact  exist- 
ing in  the  nature  of  railroad  property  and 
business,  upon  which  to  found  the  claim 
that,  although  by  the  language  <rf  the  stat- 
ute agreements  or  combinations  in  restraint 
of  trade  or  commerce  are  included,  the  stat- 
ute really  means  to  declare  illegal  only  those 
contracts,  etc.,  which  are  In  unreasonable  re- 
straint of  trade.  ^  In  order  to  do  this,  the  de- 
fendants call  attention  to  many  facts  which 
they  have  already  referred  to  in  their  argu- 
ment, upon  the  point  that  railroads  were  not 
included  at  all  in  the  statute.  They  again  ^ 
draw  attention  to  the  fact  of  the  peculiar  nsrn 
ture  of  •railroad  property.  When  a  railroad? 
is  once  built,  it  is  said,  it  must  be  kept  in 
operation.  It  must  transport  property,  when 
necessary  in  order  to  keep  its  business,  at  the 
smallest  price,  and  for  the  narrowest  profit, 
or  even  for  no  profit,  provided  running  ex- 
penses can  be  paid,  rather  than  not  to  do 
the  work;  that  railroad  property  cannot  be 
altered  for  use  for  any  other  purpose,  at 
least  without  such  loss  as  may  fairly  be 
called  destructive;  that  competition,  while 
perhaps  right  and  proper  in  other  business, 
simply  leads  in  railroad  business  to  financial 
ruin  and  insolvency,  and  to  the  operation  of 
the  road  by  receivers  in  the  interest  of  its 
crt'ditors,  instead  of  in  that  of  its  owners  and 
the  public;  that  a  contest  between  a  receiv- 
er of  an  insolvent  corporation  and  one  which 
is  still  solvent  tends  to  ruin  the  latter  cohiC 
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pany,  while  being  of  no  benefit  to  the  for- 
mer; that  a  receiver  Is  only  bound  to  pay 
operating  expenses  so  he  can  compete  with 
the  solvent  company,  and  oblige  It  to  come 
down  to  prices  Incompatible  with  any  profit 
for  the  work  done,  and  until  ruin  overtakes 
It,  to  the  destruction  of  Innocent  stockhold- 
CTB,  and  the  Impairment  of  the  public  inter- 
ests. 

To  the  question  why  competition  should 
necessarily  be  conducted  to  such  an  extent 
as  to  result  In  this  relentless  and  continued 
war,  to  eventuate  only  in  the  financial  ruin 
of  one  or  all  of  the  companies  Indulging  In 
It,  the  answer  Is  made  that,  if  competing  rail- 
road companies  be  left  subject  to  the  sway 
of  free  and  unrestricted  competition,  the  re- 
sults above  foreshadowed  necessarily  happen 
from  the  nature  of  the  case;  that,  competi- 
tion being  the  rule,  each  company  will  seek 
business  to  the  extent  of  its  power,  and  will 
underbid  its  rival,  in  order  to  get  the  busi- 
ness, and  such  underbidding  will  act  and  re- 
act upon  each  company  until  the  prices  are 
so  reduced  as  to  make  it  Impossible  to  pros- 
per or  live  under  them;  that  It  is  too  much 
to  ask  of  human  nature  for  one  company 
to  insist  upon  charges  sufficiently  high  to 
aiford  a  reasonable  compensation,  and,  while 
doing  so,  to  see  its  patrons  leave  for  rival 
roads,  who  are  obtaining  its  business  by  of- 
fering less  rates  for  doing  it  than  can  be  af- 
H  forded,  and  a  fair  profit  obtained  therefrom. 
iQ  Sooner  than  experience  ruin  from  mere  in- 
•  anitlon,  efforts  will*be  made  In  the  direction 
of  meeting  the  underbidding  of  Its  rival,  un- 
til both  shall  end  in  ruin.  The  only  refuge. 
It  Is  said,  from  this  wretched  end  lies  in  the 
power  of  competing  roads  agreeing  among 
themselves  to  keep  up  prices  for  transporta- 
tion to  such  sums  as  shall  be  reasonable  In 
themselves,  so  that  companies  may  be  al- 
lowed to  save  themselves  from  themselves, 
and  to  agree  not  to  attack  each  other,  but  to 
keep  up  reasonable  and  living  rates  for  the 
services  performed.  It  is  said  that,  as  rail- 
roads have  a  right  to  charge  reasonable 
rates.  It  must  follow  that  a  contract  among 
themselves  to  keep  up  their  charges  to  that 
extent  is  valid.  Viewed  in  the  light  of  all 
these  facts.  It  is  broadly  and  confidently  as- 
serted that  It  Is  impossible  to  believe  that 
congress,  or  any  other  intelligent  and  honest 
legislative  body,  could  ever  have  Intended  to 
include  all  contracts  or  combinations  in  re- 
straint of  trade,  and,  as  a  consequence  there- 
of, to  prohibit  competing  railways  from 
agreeing  among  themselves  to  keep  up  prices 
for  transportation  to  such  a  rate  as  should  be 
fi^Jr  and  reasonable. 

These  arguments,  it  must  be  confessed,  bear 
x/ith  much  force  upon  the  policy  of  an  act 
which  should  prevent  a  general  agreement 
dpon  the  question  of  rates  among  competing 
railroad  companies  to  the  extent  simply  of 
maintaining  those  rates  which  were  reason- 
able and  fair. 
There  is  another  side  to  this  question,  how- 


ever, and  It  may  not  be  amiss  to  refer  to  ons 
or  two  facts  which  tend  to  somewhat  mod- 
ify and  alter  the  light  In  which  the  subject 
should  be  regarded.  If  only  that  kind  of 
contract  which  Is  in  unreasonable  restraint 
of  trade  be  within  the  meaning  of  the  statute, 
and  declared  therein  to  be  illegal,  it  is  at 
once  apparent  that  the  subject  of  what  la  a 
reasonable  rate  is  attended  with  great  un- 
certainty. What  is  a  proper  standard  by 
which  to  Judge  the  fact  of  reasonable  rates? 
Must  the  rate  be  so  high  as  to  enable  the 
return  for  the  whole  business  done  to  amount 
to  a  sum  sufficient  to  afford  the  shareholder 
a  fair  and  reasonable  profit  upon  his  invest- 
ment? If  so,  what  is  a  fair  and  reasonable 
profit?  That  depends  sometimes  upon  the 
risk  Incurred,  and  the  rate  itself  differs  in 
different  localities.  Which  is  the  one  tOg 
which  reference  Is  to  be  made  as  the  stand-§ 
ard?  Or  ls*the  reasonableness  of  the  profit* 
to  be  limited  to  a  fair  return  upon  the  capi- 
tal that  would  have  been  sufficient  to  build 
and  equip  the  road,  if  honestly  expended? 
Or  is  still  another  standard  to  be  created,  and 
the  reasonableness  of  the  charges  tried  by  the 
cost  of  the  carriage  of  the  article,  and  a  rea- 
sonable profit  allowed  on  that?  And,  In  such 
case,  would  contribution  to  a  sinking  fund 
to  make  repairs  upon  the  roadbed  and  re- 
newal of  cars,  etc.,  be  assumed  as  a  proper 
item?  Or  Is  the  reasonableness  of  the  charge 
to  l>e  tested  by  reference  to  the  charges  for 
the  transportation  of  the  same  kind  of  prop- 
erty made  by  other  roads  similarly  situated? 
If  the  latter,  a  combination  among  such  roads 
as  to  rates  would,  of  course,  furnish  no 
means  of  answering  the  question.  It  is  quite 
apparent,  therefore,  that  It  Is  exceedingly 
difficult  to  formulate  even  the  terms  of  the 
rule  itself  which  should  govern  in  the  matter 
of  determining  what  would  be  reasonable 
rates  for  transportation;  while,  even  after 
the  standard  should  be  determlued,  there  is 
such  an  Infinite  variety  of  facts  entering  into 
the  question  of  what  Is  a  reasonable  rate,  no 
matter  what  standard  Is  adopted,  that  any 
individual  shipper  would  in  most  cases  be  apt 
to  abandon  the  effort  to  show  the  unreason- 
able character  of  a  charge,  sooner  than  haz- 
ard the  great  expense  in  time  and  money  nec- 
essary to  prove  the  fact,  and  at  the  same  time 
Incur  the  111  will  of  the  road  Itself  in  all  his 
future  dealings  with  It  To  say,  therefore, 
that  the  act  excludes  agreements  which  are 
not  in  unreasonable  restraint  of  trade,  and 
which  tend  simply  to  keep  up  reasonable 
rates  for  transportation,  is  substantially  to 
leave  the  question  of  reasonableness  to  the 
oompanles  themselves. 

It  must  also  be  remembered  that  railways 
are  public  corporations  organized  for  public 
purposes,  granted  valuable  franchises  and 
privileges,  among  which  the  right  to  take 
the  private  property  of  the  citizen  in  Invltum 
is  not  the  least  (Cherokee  Nation  v.  Southern 
Kan.  Ry.  Co.,  135  U.  S.  641,  657,  10  Sup.  Ct 
965);   that  many  of  them  are  the  donees  of 
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large  tracts  of  public  lands,  and  of  gifts  of 

money  by  municipal  corporations,  and  that 

09  they  all  primarily  owe  duties  to  the  public 

g  of  a  higher  natmre  even  than  that  of  earning 

•  large  dividends  for*their  shareholders.  The 
business  which  the  railroads  do  Is  of  a  pub- 
lic nature,  closely  affecting  almost  all  classes 
in  the  community,— the  farmer,  the  artisan, 
the  manufacturer,  and  the  trader.  It  is  of 
such  a  public  nature  that  it  may  well  be 
doubted,  to  say  the  least,  whether  any  con- 
tract which  Imposes  any  restraint  upon  its 
business  would  not  be  prejudicial  to  the  pub- 
lic interest. 

We  recognize  the  argument  upon  the  part 
of  the  defendants  that  restraint  upon  the 
business  of  railroads  will  not  be  prejudicial 
to  the  public  interest  so  long  as  such  re- 
fitraint  provides  for  reasonable  rates  for 
transportation,  and  prevents  the  deadly  com- 
petition so  liable  to  result  in  the  ruin  of  the 
roads,  and  to  thereby  impair  their  usefulness 
to  the  public,  and  in  that  way  to  prejudice 
the  public  interest.  But  It  must  be  remem- 
bered that  these  results  are  by  no  means  ad- 
mitted with  unanimity;  on  the  contrary, 
they  are  earnestly  and  warmly  denied  on  the 
part  of  the  public  and  by  those  who  assume 
to  defend  Its  interests  both  in  and  out  of 
congress.  Competition,  they  urge,  is  a  ne- 
cessity for  the  purpose  of  securing  in  the 
end  Just  and  proper  rates.  It  was  said  in 
Gibbs  T.  Gas  Co.,  130  U.  S.  396,  at  page  406, 
9  Sup.  Ot  667,  by  Mr.  Chief  Justice  Fuller. 
aa  follows:  'The  supply  of  illuminating  gas 
is  a  business  of  a  public  nature  to  meet  a 
public  necessity.  It  is  not  a  business  like  that 
of  an  ordinary  corporation  engaged  in  the 
manufacture  of  articles  that  may  be  fur- 
nished by  individual  effort  New  Orleans 
Gaslight  Co.  V.  Louisiana  Light  &  Heat 
Producing  &  Manufacturing  Co.,  116  U.  S. 
660,  6  Sup.  Ct  262;  Louisville  Gas  Co.  v. 
Citizens'  Gaslight  Co.,  116  U.  S.  683,  6  Sup. 
Ct  265;  Shepard  v.  Milwaukee  Gas  Co.,  6 
Wis.  639;  Chicago  Gaslight  &  Coke  Co.  v. 
People's  Gaslight  &  Coke  Co.,  121  lU.  630, 
13  N.  E.  169;  St  Louis  v.  St  Louis  Gaslight 
Co.,  70  Mo.  69.  Hence,  while  It  is  Justly 
urged  that  those  rules  which  say  that  a 
given  contract  is  against  public  policy  should 
not  be  arbitrarily  extended  so  as  to  interfere 
with  the  freedom  of  contract  (Registering  Co. 
V.  Samson,  L.  R.  19  Bq.  462),  yet  in  the  in- 
stance of  business  of  such  a  character  that 
jit  presumably  cannot  be  restrained  to  any 
n  extent  whatever  without  prejudice  to  the  pub- 

•  lie  interest,  courts  decline  to  enforce  or*sus- 
tain  contracts  imposing  such  restraint  how- 
ever partial,  because  in  contravention  of  pub- 
lic policy.  This  subject  is  much  considered, 
and  the  authorities  cited,  in  West  Virginia 
Transp.  Co.  v.  Ohio  River  Pipe-Line  Co.,  22 
W.  Va.  600;  Chicago  Gaslight  &  Coke  Co. 
V.  People's  Gaslight  &  Coke  Co.,  121  111.  530, 
13  N.  E.  169;  W.  U.  Tel.  Co.  v.  American 
Union  TeL  Co.,  65  Ga.  160.'* 
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It  is  true,  in  the  Gibbs  Cam  there  was  • 

special  statute,  which  prohibltod  the  com- 
pany from  entering  into  any  consolidation, 
combination,  or  contract  with  any  other  gaa 
company  whatever,  and  it  was  provided  that 
any  attempt  to  do  so,  or  to  nmke  such  com- 
bination or  contract,  should  be  utterly  null 
and  void.  The  above  extract  from  the  opin- 
ion of  the  court  is  made  for  the  purpose  of 
showing  the  ditference  which  exists  between 
a  private  and  a  public  corporation;  that  kind 
of  a  public  corporation  which,  while  doing 
business  for  remuneration,  is  yet  so  connect- 
ed In  interest  with  the  public  aa  to  give  a 
public  character  to  its  business;  and  it  is 
seen  that  while,  in  the  absence  of  a  statute 
prohibiting  them,  contracts  of  private  indi- 
viduals or  corporations  touching  upon  re- 
straints in  trade  must  be  unreasonable  in 
their  nature  to  be  held  void,  different  god* 
slderations  obtain  in  the  case  of  public  cor- 
porations like  those  of  railroads,  where  It 
well  may  be  that  any  restraint  upon  a  busi- 
ness of  that  character,  as  affecting  Its  rates 
of  transportation,  must  thereby  be  prejudi- 
cial to  the  public  interests. 

The  plaintiffs  are,  however,  under  no  ob- 
ligation in  order  to  maintain  this  action  to 
show  that  by  the  common  law  all  agreements 
among  competing  railroad  companies  to  keep 
up  rates  to  such  as  are  reasonable  were  void 
as  in  restraint  of  trade  or  commerce.  There 
are  many  cases  which  look  in  that  direction* 
if  they  do  not  precisely  decide  that  point 
Some  of  them  are  referred  to  in  the  opinion 
in  the  Baltimore  Gas  Co.  Case,  above  cited. 
The  case  of  Steamship  Co.  v.  McGregor,  21 
Q.  B.  Div.  644,  23  Q.  B.  Div.  696,  and  [1892] 
App.  Cas.  26,  has  been  cited  by  the  courts  be- 
low as  holding  in  principle  that  contracts  of 
this  nature  are  valid  at  common  law.  Then 
agreement  held  valid  there  was*an  agreement? 
for  lowering  rates  of  transportation  among 
the  parties  thereto,  and  it  was  entered  into 
for  the  purpose  of  driving  out  of  trade  rival 
steamships,  In  order  that  thereafter  the  rates 
might  be  advanced.  The  English  courts  held 
that  the  agreement  was  not  a  conspiracy,  and 
that  it  was  valid,  although  the  result  aimed 
at  was  to  drive  a  rival  out  of  the  field*  be- 
cause, so  long  as  the  Injury  to  such  rival 
was  not  the  sole  reason  for  the  agreement 
but  self-interest  the  predominating  motive, 
there  was  nothing  wrong  In  law  with  an 
agreement  of  that  kind.  But  assuming  that 
agreements  of  this  nature  are  not  void  at 
common  law,  and  that  the  various  cases  cited 
by  the  learned  courts  below  show  it,  the  an- 
swer to  the  statement  of  their  validity  now 
is  to  be  found  In  the  terms  of  the  statute  un- 
der consideration.  The  provisions  of  the  in- 
terstate commerce  act  relating  to  reasonable 
rates,  discriminations,  etc.,  do  not  authorise 
such  an  agreement  as  this,  nor  do  they  au- 
thorize any  other  agreements  which  would  be 
Inconsistent  with  the  provisions  of  this  act 

The  general  reasons  for  holding  ^agreement* 
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of  this  nature  to  be  inyaUd,  eren  at  oom- 
mon  law,  on  the  part  of  railroad  companies, 
are  qnlte  strong,  if  not  entirely  conchislye. 

(Considering  the  public  character  of  such 
corporations,  the  priylleges  and  franchises 
which  they  have  received  from  the  public  in 
order  that  they  might  transact  business,  and 
bearing  in  mind  how  closely  and  immediately 
the  question  of  rates  for  transportation  affects 
the  whole  public,  it  may  be  urged  that  con- 
gress had  in  mind  all  the  difficulties  which 
we  have  before  suggested  of  proving  the  un- 
reasonableness of  the  rate,  and  might,  in  con- 
sideration of  an  the  circumstances,  have  de- 
liberately decided  to  prohibit  all  agreements 
and  combinations  in  restraint  of  trade  or  com- 
merce, regardless  of  the  question  whether 
such  agreements  were  reasonable  or  the  re- 
verse. 

It  is  true  that,  as  to  a  majority  of  those 
living  along  its  line,  each  railroad  is  a  mo- 
nopoly. Upon  the  subject  now  under  consid- 
eration, it  is  well  said  by  Judge  Oliver  P. 
Shiras,  United  States  district  judge.  North- 
em  district  of  Iowa,  in  his  very  able  dissent- 
9  Ing  opinion  in  this  case  in  the  United  States 
gdrcuit  court  of  appeals,  as  follows: 
•  ***Am  to  the  majority  of  the  community  liv- 
ing along  Its  line,  each  railway  company  has 
A  monopoly  of  the  business  demanding  trans- 
portation as  one  of  its  elements.  By  reason 
of  this  fact,  the  action  of  this  corporation  in 
establishing  the  rates  to  be  charged  largely 
influences  the  net  profit  coming  to  the  farmer, 
the  manufacturer,  and  the  merchant,  from 
the  sale  of  the  products  of  the  farm,  the  work- 
shop and  manufactory,  and  of  the  merchan- 
dise purchased  and  resold,  and  also  largely 
influences  the  price  to  be  paid  by  every  one 
who  consumes  any  of  the  property  transport- 
ed over  the  Une  of  railway.  There  is  no  other 
line  of  bustaiess  carried  on  in  our  midst  which 
is  so  intimately  ooimected  with  the  public  as 
that  conducted  by  the  railways  of  the  coun- 
try. *  *  *  A  railway  corporation  engaged 
In  the  transportation  of  the  persons  and 
property  of  the  community  is  always  carry- 
ing on  a  public  business  which  at  all  times 
directly  affects  the  public  welfare.  All  con- 
tracts or  combinations  entered  into  between 
railway  corporations  intended  to  regulate  the 
rates  to  be  charged  the  public  for  the  service 
rendered  must,  of  necessity,  affect  the  public 
interests.  By  reason  of  this  marked  distinc- 
tion existing  between  enterprises  inherently 
public  in  their  character  and  those  of  a  pri- 
vate nature,  and,  further,  by  reason  of  the 
difference  between  private  persons  and  cor- 
porations engaged  in  private  pursuits,  who 
owe  no  direct  or  primary  duty  to  the  public 
and  public  corporations  created  for  the  ex- 
press purpose  of  carrying  on  public  enter- 
prises, and  which,  in  consideration  of  the  pub- 
lic powers  exercised  In  their  behalf,  are  un- 
der obligation  to  carry  on  the  work  intrusted 
to  their  management  primarily  in  the  inter- 
est and  for  the  benefit  of  the  community,  it 
seems  clear  to  me  that  the  same  test  is  not 


applicable  to  both  classes  of  bosbiess  and  cor- 
porations In  determining  the  validity  of  con- 
tracts and  combinations  entered  into  by  those 
engaged  therein.  •  •  •  In  the  opinion  of 
the  court  are  found  citations  from  the  reports 
of  the  interstate  commerce  commission  in 
which  are  depicted  the  evils  that  are  occa- 
sioned to  the  railway  companies  and  the  pub- 
lic by  warfares  over  rate  charges,  and  the 
advantages  that  are  gained  In  many  dlrec-|. 
tions  by  proper  conference  and  concert  of  ac-g 
tion  among  the*competing  lines.  It  may  be* 
entirely  true  that,  as  we  proceed  in  the  de- 
velopment of  the  policy'  of  public  control  over 
railway  traffic,  methods  win  be  devised  and 
put  in  operation  by  legislative  enactment 
whereby  railway  companies  and  the  pubUc 
may  be  protected  against  the  evils  arising 
from  unrestricted  competition,  and  from  rate 
wars  which  unsettle  the  business  of  the  com- 
munity; but  I  faU  to  perceive  the  force  of 
the  argument  that  because  raflway  compa- 
nies, through  their  own  action,  cause  evils 
to  themselves  and  the  pubUc  by  sudden 
changes  or  reductions  In  tariff  rates,  th^ 
must  be  permitted  to  deprive  the  community 
of  the  benefit  of  competition  In  securing  rea- 
sonable rates  for  the  transportation  of  the 
products  of  the  country.  Competition,  free 
and  unrestricted,  is  the  general  rule  which 
governs  afl  the  ordinary  business  pursuits  and 
transactions  of  life.  Bvlls,  as  weU  as  bene- 
fits, result  therefrom.  In  the  fierce  heat  of 
competition,  the  stronger  competitor  may 
crush  out  the  weaker;  fluctuations  In  prices 
may  be  caused  that  result  in  wreck  and  dis- 
aster; yet,  balancing  the  benefits  as  against 
the  evils,  the  law  of  competition  remains  as 
a  controlling  element  in  the  business  world. 
That  free  and  unrestricted  competition  in  the 
matter  of  raUroad  charges  may  be  productive 
of  evils  does  not  miUtate  against  the  fact  that 
such  is  the  law  now  governing  the  subject 
No  law  can  be  enacted  nor  system  be  devised 
for  the  control  of  human  affairs  that  in  Its 
enforcement  does  not  produce  some  evfl  re- 
sults, no  matter  how  beneficial  its  general 
purpose  nmy  be.  There  are  benefits  and  there 
are  evils  which  result  from  the  operation  of 
the  law  of  free  competition  between  raUway 
companies.  The  time  may  come  when  the 
companies  will  be  relieved  from  the  operation 
of  this  law,  but  they  cannot,  by  combination 
and  agreements  among  themselves,  bring 
about  this  change.  The  fact  that  the  provi- 
sions of  the  interstate  commerce  act  may  have 
changed  in  many  respects  the  conduct  of  the 
companies  in  the  carrying  on  of  the  pubUc 
business  they  are  engaged  in  does  not  show 
that  it  was  the  intent  of  congress,  in  the 
enactment  of  that  statute,  to  clothe  railway 
companies  with  the  right  to  combine  together 
for  the  purpose  of  avoiding  the  effects  of  com- 
petition on  the  subject  of  rates."  es 
*The  whole  opinion  is  a  remarkably  strong? 
presentation  of  the  views  of  the  learned  judge 
who  wrote  it 
Still,  again,  it  Is  answered  that  thm  elE^cti 
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of  free  competition  among  railroad  compa- 
nies, as  described  by  the  counsel  for  the 
companies  themselves  in  the  course  of  their 
arg'viment,  are  greatly  exaggerated.  Accord- 
ing to  that  argument,  the  moment  an  agree- 
ment of  this  nature  is  prohibited  the  rail- 
roads commence  to  cut  their  rates,  and 
they  cease  only  with  their  utter  financial 
ruin,  leaving,  perbiaps,  one  to  raise  rates  in- 
definitely when  its  rivals  have  been  driven 
away.  It  is  said  that  this  is  a  most  over- 
drawn statement,  and  that,  while  absolute- 
ly free  competition  may  have  in  some  in- 
stances and  for  a  time  resulted  in  injury  to 
some  of  the  railroads,  it  is  not  at  all  clear 
that  the  general  result  has  been  other  than 
beneficial  to  the  whole  public,  and  not  In 
the  long  run  detrimental  to  the  prosperity 
of  the  roads.  It  is  matter  of  common 
knowledge  that  agreements  as  to  rates  have 
been  continually  made  of  late  years,  and 
that  complaints  of  each  company  in  regard 
to  the  violation  of  such  agreements  by  its 
rivals  have  been  frequent  and  persistent* 
Rate  wars  go  on  notwithstanding  any  agree- 
ment to  the  contrary,  and  the  struggle  for 
business  among  competing  roads  Iceeps  on, 
and,  in  the  nature  of  things,  will  keep  on, 
any  alleged  agreement  to  the  contrary  not- 
withstanding; and  it  Is  only  by  the  exer- 
cise of  good  sense,  and  by  the  presence  of  a 
common  interest,  that  railroads,  without  en- 
tering into  any  afiirmative  agreement  in  re- 
gard thereto,  will  keep  within  the  limit  of 
exacting  a  fair  and  reasonable  return  for 
services  rendered.  These  agreements  have 
never  been  found  really  eftectnal  for  any 
extended  period. 

The  interstate  commerce  commission, 
from  whose  reports  quotations  have  been 
quite  freely  made  by  counsel  for  the  pur- 
pose of  proving  the  views  of  its  learned 
members  in  regard  to  this  subject,  has  nev- 
er distinctly  stated  that  agreements  among 
competing  railroads  to  maintain  prices  are 
to  be  commended,  or  that  the  general  effect 
is  to  be  regarded  as  beneficIaL  They  have 
stated  in  their  fourth  annual  report  that 
A  competition  may  degenerate  into  rate  wars, 
Sand  that  such  wars  are  as  unsettling  to  the 
*  business  of  the  country* as  they  are  mis- 
chievous to  the  carriers,  and  tliat  the  spirit 
of  existing  law  is  against  them.  They  then 
add:  '* Agreements  between  railroad  com- 
panies which  from  time  to  time  they  have 
entered  into  with  a  view  to  prevent  such  oc- 
currences have  never  been  found  efiTectual, 
and  for  the  very  sufficient  reason  that  the 
mental  reservations  in  forming  them  have 
been  quite  as  numerous  and  more  influen- 
tial than  the  written  stipulations."  It 
would  seem  true,  therefore,  that  there  is  no 
guaranty  of  financial  health  to  be  found  In 
entering  into  agreements  for  the  maintenance 
of  rates,  nor  is  financial  ruin  or  insolvency 
the  necessary  result  of  their  absence. 

The  claim  that  the  company  has  the  right 
t^  charge  reasonable  rates,  and  that,  there- 


fore, it  has  the  right  to  enter  Into  a  eomlil> 
nation  with  competing  roads  to  malntala 
such  rates,  cannot  be  admitted.  The  con- 
clusion does  not  follow  from  an  admission 
of  the  premise.  What  one  company  may 
do  in  the  way  of  charging  reasonable  rates 
is  radically  different  from  entering  into  an 
agreement  with  other  and  competing  roads 
to  keep  up  the  rates  to  that  point.  If  there 
be  any  competition,  the  extent  of  the  charge 
for  the  service  will  be  seriously  affected  by 
that  fact.  Competition  will  itself  bring 
charges  down  to  what  may  be  reasonable, 
while,  in  the  case  of  an  agreement  to  Iceep 
prices  up,  competition  Is  allowed  no  play. 
It  is  shut  out,  and  the  rate  is  practically 
fixed  by  the  companies  themselves  by  virtue 
of  the  agreement,  so  long  as  they  abide 
by  it 

As  a  result  of  this  review  of  the  situation, 
we  find  two  very  widely  divergent  views  of 
the  effects  which  might  be  expected  to  re- 
sult from  declaring  illegal  all  contracts  in 
restraint  of  trade,  etc.;  one  side  predicting 
financial  disaster  and  ruin  to  competing  rail- 
roads. Including  thereby  the  rain  of  share- 
holders, the  destruction  of  Immensely  valu- 
able properties,  and  the  consequent  preju- 
dice to  the  public  interest;  while  on  the 
other  side  predictions  equally  earnest  are 
made  that  no  such  mournful  results  will 
follow,  and  It  Is  urged  that  there  Is  a  neces- 
sity, in  order  that  the  public  interest  may 
be  fairly  and  Justly  protected,  to  allow  free 
and  open  competition  among  railroads  upon 
the  subject  of  the  rates  for  the  transporta-^ 
tion  of  persons  and  proi)erty.  j 

*The  arguments  which  have  been  address-* 
ed  to  us  against  the  Inclusion  of  all  con- 
tracts in  restraint  of  tmde,  as  provided  for 
by  the  language  of  the  act,  have  been  based 
upon  the  alleged  presumption  that  congress, 
notwithstanding  the  language  of  the  act, 
could  not  have  Intended  to  embrace  all  con- 
tracts, but  only  such  contracts  as  were  In 
unreasonable  restraint  of  trade.  Under 
these  circumstances,  we  are  therefore  asked 
to  hold  that  the  act  of  congress  excepts  con- 
tracts which  are  not  in  unreasonable  re- 
straint of  trade,  and  which  only  keep  rates 
up  to  a  reasonable  price,  notwithstanding 
the  language  of  the  act  makes  no  such  ex- 
ception. In  other  words,  we  are  asked  to 
read  into  the  act,  by  way  of  Judicial  legis- 
lation, an  exception  that  Is  not  placed  there 
by  the  lawmaking  branch  of  the  govern- 
ment, and  this  is  to  be  done  upon  the  theory 
that  the  impolicy  of  such  legislation  is  so 
clear  that  it  cannot  be  supposed  congress 
intended  the  natural  import  of  the  language 
It  used.  This  we  cannot  and  ought  not  to 
do.  That  impolicy  is  not  so  clear,  nor  are 
the  reasons  for  the  exception  so  potent,  as 
to  permit  us  to  Interpolate  an  exception  Into 
the  language  of  the  act,  and  to  thus  mate- 
rially alter  Its  meaning  and  effect.  It  may 
be  that  the  policy  evidenced  by  the  pas- 
sage of  the  act  Itself  tnU,  If  carried  out.  re^ 
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suit  In  disaster  to  the  roads,  and  In  a  fail- 
ure to  secure  the  advantages  sought  from 
sncb  legislation.  Whether  that  will  be  the 
result  or  not  we  do  not  know  and  cannot 
predict  These  considerations  are,  howev- 
er, not  for  ns.  If  the  act  ought  to  read  as 
contended  for  by  defendants,  congress  Is 
the  body  to  amend  It,  and  not  this  court,  by 
a  process  of  judicial  legislation  wholly  un- 
justifiable. Large  numbers  do  not  agree 
that  the  view  taken  by  defendants  Is  sound 
or  true  In  substance,  and  congress  may,  and 
very  probably  did,  share  In  that  belief  in 
passing  the  act  The  public  policy  of  the 
government  is  to  be  found  in  its  statutes, 
and,  when  they  have  'Uot  directly  spoken, 
then  in  the  decisions  of  the  courts  and  the 
constant  practice  of  the  government  offi- 
cials; but  when  the  lawmaking  power 
speaks  upon  a  particular  subject,  over 
which  It  has  constitutional  power  to  legls- 
Mlate,  public  policy  in  such  a  case  Is  what 
eethe  statute  enacts.  If  the  law  prohibit  any 
*  contract  or  combination  in  restraint  of  trade 
or  commerce,  a  contract  or  combination 
made  In  violation  of  such  law  Is  void,  what- 
ever may  have  been  theretofore  decided  by 
the  courts  to  have  been  the  public  policy  of 
the  country  on  that  subject 

The  conclusion  which  we  have  drawn  from 
the  examination  above  made  into  the  ques- 
tion before  us  Is  that  the  anti-trust  act  ap- 
plies to  railroads,  and  that  It  renders  illegal 
all  agreements  which  are  in  restraint  of 
trade  or  commerce,  as  we  have  above  defined 
that  expression,  and  the  question  then  arises 
whether  the  agreement  before  us  Is  of  that 
nature. 

Although  the  case  Is  heard  on  bill  and  an- 
swer, thus  making  It  necessary  to  assume 
the  truth  of  the  allegations  In  the  answer 
which  are  well  pleaded,  yet  the  legal  effect 
of  the  agreement  itself  cannot  be  altered  by 
the  answer,  nor  can  its  violation  of  law  be 
made  valid  by  allegations  of  good  intention 
or  of  desire  to  simply  maintain  reasonable 
rates;  nor  can  the  plaintiffs'  allegations  as 
to  the  Intent  with  which  the  agreement  was 
entered  Into  be  regarded,  as  such  intent  is 
denied  on  the  part  of  the  defendants;  and, 
if  the  intent  alleged  In  the  bill  were  a  neces- 
sary fact  to  be  proved  in  order  to  maintain* 
the  suit,  the  bill  would  have  to  be  dismissed. 
In  the  view  we  have  taken  of  the  question, 
the  intent  alleged  by  the  government  is  not 
necessary  to  be  proved.  The  question  is 
one  of  law  in  regard  to  the  meaning  and  ef- 
fect of  the  agreement  itself,  namely,  does 
the  agreement  restrain  trade  or  commerce 
in  any  way  so  as  to  be  a  violation  of  the 
act?  We  have  no  doubt  that  it  does.  The 
agreement  on  its  face  recites  tliat  It  is  en- 
tered into  **for  the  puri)ose  of  mutual  pro- 
tection by  establishing  and  nialutalning  rea- 
sonable rates,  rules,  and  regulations  on  all 
freight  traffic,  both  through  and  local."  To 
that  end  the  association  is  formed,  and  a 
body  created  which  is  to  adopt  rates,  which. 


when  agreed  to,  are  to  be  fho  governing  rmtos 
for  aU  the  companies,  and  a  violation  of  which 
subjects  the  defaulting  company  to  the  pay- 
ment of  a  penalty;    and,  although  the  par- 
ties have  a  right  to  withdraw  from  the  agree- 
ment on  giving  30  days'  notice  of  a  desire  w>^ 
to  do,  yet  while  in  force,  and  assuming  ItJJ 
to  be  lived  up  to,  there  can  be  no  doubtnhat* 
its  direct  Immediate,  and  necessary  effect  la 
to  put  a  restraint  upon  trade  or  commerce 
as  described  In  the  act 

For  these  reasons,  the  suit  of  the  govern- 
ment can  be  maintained  without  proof  of  the 
allegation  that  the  agreement  was  entered 
into  for  the  purpose  of  restraining  trade  or 
commerce,  or  for  maintaining  rates  above 
what  was  reasonable.  The  necessary  effect 
of  the  agreement  Is  to  restrain  trade  or  com- 
merce, no  matter  what  the  Intent  was  on 
the  part  of  those  who  signed  It 

One  or  two  subsidiary  questions  remain  tc 
be  decided. 

It  is  said  that  to  grant  the  Injunction 
prayed  for  in  this  case  Is  to  give  the  statute 
a  retroactive  effect;  that  the  contract  Bi 
the  time  it  was  entered  Into,  was  not  pro- 
hibited or  declared  Illegal  by  the  statute, 
as  It  had  not  then  been  passed,  and  to  now 
enjoin  the  doing  of  an  act  which  was  legal 
at  the  time  it  was  done  would  be  improper. 
We  give  to  the  law  no  retroactive  effect 
The  agreement  In  question  is  a  continuing 
one.  The  parties  to  it  adopt  certain  ma- 
chinery, and  agree  to  certain  methods  for 
the  purpose  of  establishing  and  maintaining 
in  the  future  reasonable  rates  for  transporta- 
tion. Assuming  such  action  to  have  been 
legal  at  the  time  the  agreement  was  first  en- 
tered into,  the  continuation  of  the  agree- 
ment after  It  has  been  declared  to  be  Illegal, 
becomes  a  violation  of  the  act  The  stat- 
ute prohibits  the  continuing  or  entering  into 
such  an  agreement  for  the  future,  and,  If  the 
agreement  be  continued,  it  then  becomes  a 
violation  of  the  act  There  is  nothing  of  an 
ex  post  facto  character  about  the  act  The 
civil  remedy  by  injunction  and  the  liability 
to  punishment  under  the  criminal  provisions 
of  the  act  are  entirely  distinct  and  there  can 
be  no  question  of  any  act  being  regarded  as  a 
violation  of  the  statute  which  occurred  be- 
fore it  was  passed.  After  its  passage.  If 
the  law  be  violated,  the  parties  violating  it 
may  render  themselves  liable  to  be  punished 
criminally,  but  not  otherwise. 

It  is  also  argued  that  the  United  States 
have  no  standing  in  court  to  maintain  this 
bill;  that  tliey  have  no  pecuniary  interest  in 
the  result  of  the  litigation,  or  in  the  ques-^ 
tion  to  be  decided  by  the  court     We  think  J 
that  the  fourth  section  of*the  act  invests  the? 
government  with  full  power  and  authority  to 
bring  such  an  action  as  this,  and,  if  the  facts 
be  proved,  an  injunction  should  issue.    Con- 
gress, having  tbe  control  of  interstate  com- 
merce,  has  also   the  duty  of  protecting  it, 
and  it  is  entirely  competent  for  that  body 
to  give  the  remedy  by  injunction,  as  more 
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'Adent  than  any  other  dvil  remedy.    The 

subject  is  fully  and  ably  discussed  in  the 
case  of  In  re  Debs,  158  U.  S.  5W,  15  Sup.  Ct 
900.  See,  also,  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Interstate  Commerce  Commission, 
102  U.  S.  184,  16  Sup.  Ct  700;  Texas  &  P.  R. 
Co.  T.  Interstate  Commerce  Commission, 
162  U.  S.  197, 16  Sup.  Ct.  666. 

For  the  reasons  given,  the  decrees  of  the 
United  States  circuit  court  of  appeals  and 
of  the  circuit  court  for  the  district  of  Kan- 
sas must  be  reversed,  and  the  case  remanded 
to  the  circuit  court  for  further  proceedings 
in  conformity  with  this  opinion. 


Mr.  Justice  WHITE,  dissenting. 

It  is  unnecessary  to  refer  to  the  authorities 
showing  that,  although  a  contract  may  in  some 
measure  restrain  trade,  it  is  not  for  that  rea- 
son void,  or  even  voidable,  unless  the  restraint 
which  it  produces  be  unreasonable.  The  opin- 
ion of  the  court  concedes  this  to  be  the  settled 
doctrine. 

The  contract  between  the  railway  compa* 
nies  which  the  court  holds  to  be  void  because 
it  is  found  to  violate  the  act  of  congress  of 
the  2d  of  July,  1890  (26  Stat  209),  substan- 
tially embodies  only  an  agreement  between  the 
corporations  by  which  a  uniform  classification 
of  freight  is  obtained,  by  which  the  secret  un- 
dercutting of  rates  is  sought  to  be  avoided, 
and  the  rates  as  stated  in  the  published  rate 
sheets,  and  which,  as  a  general  rule,  are  re- 
quired by  law  to  be  filed  with  the  Interstate 
commerce  commission,  are  secured  against  ar- 
bitrary and  sudden  changes.  I  content  my- 
self with  giving  this  mere  outiine  of  the  re- 
I  suits  of  the  contract,  and  do  not  stop  to  dem- 
^oustrate  that  its  provisions  are  reasonable, 
since  the  opinion  of^the  court  rests  upon  that 
hypothesis.  I  commence,  then,  with  these 
two  conceded  propositions,  one  of  law  and  the 
other  of  fact:  First,  that  only  such  contracts 
as  unreasonably  restrain  trade  are  violative 
of  the  general  law;  and,  second,  that  the  par- 
ticular contract  here  under  consideration  is 
reasonable,  and  therefore  not  unlawful,  if  the 
general  principles  of  law  are  to  be  applied  to  it. 

The  theory  upon  which  the  contract  is  held 
to  be  Illegal  is  that  even  though  it  be  reason- 
able, and  hence  valid,  under  the  general  prin- 
ciples of  law,  it  is  yet  void,  because  it  con- 
flicts with  the  act  of  congress  already  refer- 
red to.  Now,  at  the  outset,  it  is  necessary  to 
understand  the  full  import  of  this  conclusion. 
As  it  is  conceded  that  the  contract  does  not 
unreasonably  restrain  trade,  and  that,  if  it  does 
not  so  unreasonably  restrain,  it  is  valid  under 
the  general  law,  the  decision,  substantially,  is 
that  the  act  of  congress  is  a  departure  from  the 
general  principles  of  law,  and  by  its  terms  de- 
stroys the  right  of  Individuals  or  corporations 
to  enter  into  very  many  reasonable  contracts. 
But  this  proposition,  I  submit  is  tantamount 
to  an  assertion  that  the  act  of  congress  is  It- 
self unreasonable.  The  difficulty  of  meeting, 
by  reasoning,  a  premise  of  this  natui-e  is  frauls- 


ly  conceded;  for»  of  eoiirse,  where  the  fimda« 
mental  proposition  upon  which  the  whole  con- 
tention rests  Is  that  the  act  of  congress  la  un- 
reasonable, it  would  seem  conducive  to  no  use- 
ful purpose  to  invoke  reason  as  applicable  to 
and  as  controlling  the  construction  of  a  stat- 
ute which  is  admitted  to  be  beyond  the  pale  of 
reason.  The  question  then  is,  is  the  act  of  con- 
gress relied  on  to  be  so  interpreted  as  to  give 
it  a  reasonable  meaning,  or  is  it  to  be  construed 
as  being  unreasonable  and  as  violative  of  the 
elementary  principles  of  Justice? 

The  argument  upon  which  it  is  held  that  the 
act  forbids  those  reasonable  contracts  which 
are  universally  admitted  to  be  legal  is  thus 
stated  in  the  opinion  of  the  court  and  I  quote 
the  exact  language  in  which  it  is  there  ex- 
pressed, lest,  in  seeking  to  epitomize,  I  may 
not  accurately  reproduce  the  thought  which  it 
conveys;  is 

"Contracts  in  restraint  of  trade  have  been  J 
known  and*spoken  of  for  htmdreds  of  years* 
both  in  England  and  in  this  country,  and  the 
term  includes  all  kinds  of  those  contracts 
which  in  fact  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  na- 
ture. A  contract  may  be  in  restraint  of  trade» 
and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in  restraint 
of  trade,  and  would  be  so  described  either  at 
common  law  or  elsewhere.  By  the  simple  use 
of  the  term  'contract  in  restraint  of  trade,*  all 
contracts  of  that  nature,  whether  valid  or  oth- 
erwise, would  be  included,  and  not  alone  that 
kind  of  contract  which  was  invalid  and  unen- 
forceable as  bdng  in  unreasonable  restraint  of 
trade.  When,  therefore,  the  body  of  an  act 
pronounces  as  illegal  every  contract  or  combi- 
nation in  restraint  of  trade  or  commerce 
among  the  several  states,  etc,  the  plain  and  or- 
dinary meaning  of  such  language  is  not  lim- 
ited to  that  kind  of  contract  alone  which  is  in 
unreasonable  restraint  of  trade,  but  all  con- 
tracts are  included  in  such  language,  and  no 
exception  or  limitation  can  be  added  without 
placing  in  the  act  that  which  has  been  omitted 
by  congress," 

To  state  the  proposition  in  the  form  in  which 
it  was  earnestly  pressed  in  the  argument  at 
bar,  it  is  as  follows:  Congress  has  said  every 
contract  in  restraint  of  trade  is  illegal.  When 
the  law  says  "every,"  there  is  no  power  in  the 
courts,  if  they  correctly  interpret  and  apply  the 
statute,  to  substitute  the  word  "some*'  for  the 
word  "every."  If  congress  had  meant  to  for- 
bid only  restraints  of  trade  which  were  unrear 
sonable,  it  would  have  said  so.  Instead  of  do- 
ing this,  it  has  said  "every,"  and  this  word  of 
universality  embraces  both  contracts  which 
are  reasonable  and  unreasonable. 

Is  the  proposition  which  is  thus  announced 

by  the  court,  and  which  was  thus  stated  al 

bar.  well  founded?  is  the  first  question  whicA 

arises  for  solution.     I  quote  the  titie  and  the 
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first  sectiou  of  the  act  which,  it  is  asserted,  if 
^correctly   interpreted,  destroys  the   right  to 
^make  Just  and  reasonable  contracts: 
P  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies. 
'*Viyery  contract,  combination.  In  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  states 
or  with  foreign  nations,  Is  hereby  declared  to 
be  Illegal.     Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combina- 
tion or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  fine  not  exceeding  $5,000,  or 
by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments  in  the  discretion  of  the 
court*' 

Is  it  correct  to  say  that  at  common  law  the 
words  ^'restraint  of  trade"  had  a  generic  sig- 
nification which  embraced  all  contracts 
which  restrained  the  freedom  of  trade, 
whether  reasonable  or  unreasonable,  alid, 
therefore,  that  all  such  contracts  are  within 
the  meaning  of  the  words  *'every  contract 
In  restraint  of  trade?'  I  think  a  brief  con- 
sideration of  the  history  and  development  of 
the  law  on  the  subject  will  not  only  estab- 
lish the  inaccuracy  of  this  proposition,  but 
also  demonstrate  that  the  words  'Restraint  of 
trade"  embrace  only  contracts  which  unrea- 
sonably restrain  trade,  and,  therefore,  that 
reasonable  contracts,  although  they,  in  some 
measure,  "restrain  trade,"  are  not  within  the 
meaning  of  the  words.  It  is  true  that  in  the 
adjudged  cases  ianguage  may  be  found  re- 
ferring to  contracts  in  restraint  of  trade 
which  are  valid  because  reasonable.  But 
tills  mere  form  of  expression,  used  not  as  a 
definition,  does  not  maintain  the  contention 
that  such  contracts  are  embraced  within  the 
general  terms  **every  contract  in  restraint  of 
trade."  The  rudiments  of  the  doctrine  of 
contracts  in  restraint  of  trade  are  found  in 
the  common  law  at  a  very  early  date.  The 
first  case  on  the  subject  is  reported  in  Y.  B. 
2  Hen.  V.  foL  5,  p.  26,  and  is  known  as 
Dier^s  Case.  That  was  an  action  of  dam- 
ages upon  a  bond  conditioned  that  the  de- 
fendant should  not  practice  his  trade  as  a 
dyer  at  a  particular  place  during  a  limited 
period,  and  it  was  helu  that  the  contract  was 
illegal.  The  principle  upon  which  this  case 
was  decided  was  not  described  as  one  for- 
•bidding  contracts  in  re3tralnt  of  trade,  but 
nwas  stated  to  be  one  by  which  contracts  re- 
*  stricting  the  liberty  of  *the  subject  were  for- 
bidden. The  doctrine  declared  in  that  case 
was  applied  in  subsequent  cases  in  England 
prior  to  the  case  of  Mitchell  v.  Reynolds,  de- 
cided in  1711.  and  reported  in  1  P.  Wms.  181. 
There  the  distinction  between  general  re- 
straints and  partial  restraints  was  first  defi- 
nitely formulated,  and  it  was  held  that  a 
contract  creating  a  partial  restraint  was  val- 
id, and  one  creating  a  general  restraint  was 
not  The  theory  of  partial  and  general  re- 
straints established  by  that  case  was  fol- 
17  8.0.-^ 


lowed  in  many  decided  cases  In  England,— 
not  however,  without  the  correctness  of  the 
difference  between  the  two  being  in  some 
instances  denied  and  in  others  Questionedt. 
until  the  matter  was  set  finally  at  rest  by 
the  house  of  lords  in  Nordenfelt  y.  Ammuni- 
tion Co.,  reported  in  (1894)  App.  Oas.  635. 
In  that  case  it  was  held  that  the  distinction 
between  partial  and  general  restraint  was  an 
incorrect  criterion,  but  that  whether  a  con- 
tract was  Invalid  because  in  restraint  of  trade 
must  depend  upon  whether,  on  considering 
aD  the  circumstances,  the  contract  was  found 
to  be  reasonable  or  unreasonable.  If  reason- 
able, it  was  not  a  contract  in  restraint  of 
trade,  and,  if  unreasonable,  it  was. 

The  decisions  of  the  American  courts  sub- 
stantially conform  to  both  the  development 
and  ultimate  results  of  the  English  cases. 
While  the  rule  of  paitial  and  general  re- 
straint has  been  either  expressly  or  impliedly 
admitted,  the  exact  scope  of  the  distlnctiOD 
between  the  two  has  been  the  subject  of  dis- 
cussion and  varying  adjudication.  And  al- 
though it  is  accurate  to  say  that  in  the  cases 
expressions  may  be  found  speaking  of  con- 
tracts as  being,  in  form,  in  restraint  of  trade, 
and  yet  valid,  it  results  from  an  analysis  of 
all  the  American  cases,  as  it  does  from  the 
English,  that  these  expressions  in  no  way 
imply  that  contracts  which  were  valid  be- 
cause they  only  partially  restrained  trade 
were  yet  considered  as  embraced  within  the 
definition  of  ^'contracts  in  restraint  of  trade." 
On  the  contrary,  the  reason  of  the  cases, 
where  contracts  partially  restraining  trade 
were  excepted,  and  hence  held  to  be  valid, 
was  because  they  were  not  contracts  in  re- 
straint of  trade,  in  the  l^al  meaning  of  thoee^ 
words.  Referring  to  the  modem  and*Amer^P 
lean  rule  on  the  subject  Beach,  in  his  recent 
treatise  on  the  Modem  Law  of  Contracts,  at 
section  1560,  says: 

"The  tendency  of  modem  thought  and  de- 
cisions has  been  no  longer  to  uphold  tai  its 
strictness  the  doctrine  which  formerly  pre- 
vailed respecting  agreements  in  restraint  of 
trade.  The  severity  with  which  such  agree- 
ments were  treated  in  the  beginning  has  re- 
laxed more  and  more  by  exceptions  and  qual- 
ifications, and  a  gradual  change  has  taken 
place,  brought  about  by  the  growth  of  Indus- 
trial activities  and  the  enlargement  of  com- 
mercial facilities  which  tend  to  render  such 
agreements  less  dangerous,  because  monopo- 
lies are  less  easy  of  accomplishment" 

The  fact  that  the  exclusion  of  reasonable 
contracts  from  the  doctrine  of  restraint  of 
trade  was  predicated  on  the  conclusion  that 
such  contracts  were  no  longer  considered  as 
coming  within  the  meaning  of  the  words  '*re- 
straint  of  trade"  is  nowhere  more  clearly 
and  cogently  stated  than  in  the  opini<»i  of 
the  court  of  appeals  of  the  state  of  New 
York  in  the  case  of  Matthews  v.  Associated 
Press,  136  N.  Y,  888,  82  N.  E.  081.  In  con- 
sidering the  contention  . 1^1  A  by-law  of  the 
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defendant  aBsodatlon  which  prohibited  Its 
members  from  receiving  or  publishing  'the 
regular  news  dispatches  of  any  other  news 
association  covering  a  liice  territory  and  or- 
ganized for  a  like  purpose*'  was  void,  be- 
cause It  tended  to  restrain  trade  and  compe- 
tition and  to  create  a  monopoly,  the  learned 
Judge  said  (page  340,  136  N.  Y.,  and  page 
882,  32  N.  E.): 

*'We  do  not  think  the  by-law  Improperly 
tends  to  restrain  trade,  assuming  that  the 
business  of  collecting  and  distributing  news 
would  come  within  the  definition  of  'a  trade.' 
The  latest  decisions  of  courts  in  this  country 
and  in  England  show  a  strong  tendency  to 
very  greatly  circumscribe  and  narrow  the 
doctrine  of  avoiding  contracts  in  restraint  of 
trade.  The  courts  do  not  go  to  the  length 
of  saying  that  contracts  which  they  now 
would  say  are  In  restraint  of  trade  are  never- 
theless valid  contracts,  and  to  be  enforced. 
They  do,  however,  now  hold  many  contracts 
not  open  to  the  objection  that  they  are  in  re- 
straint of  trade  which  a  few  years  back 
would  have  been  avoided  on  that  sole  ground 
both  here  and  In  England.  The^cases  in  thla 
court  which  are  the  latest  manifestations  of 
the  turn  in  the  tide  are  cited  in  the  opinion 
in  this  case  at  general  term,  and  are  Match 
Co.  V.  Roeber,  106  N.  Y.  473,  13  N.  B.  419; 
Hodge  V.  Sloan,  107  N.  Y.  244,  17  N.  B.  335; 
Leslie  V.  LoriUard,  110  N.  Y.  519,  18  N.  B. 
363. 

"So  that,  when  we  agree  that  a  by-law 
which  is  in  restraint  of  trade  is  void,  we  are 
still  brought  back  to  the  question,  what  is 
a  'restraint  of  trade,'  In  the  modem  defini- 
tion of  that  term?  The  authority  to  make 
by-laws  must  also  be  limited  by  the  scope 
and  purpose  of  the  association.  I  think  this 
by-law  is  thus  limited,  and  that  it  is  not  'in 
restraint  of  trade,'  as  the  courts  now  inter- 
pret that  phrase." 

This  lucid  statement  aptly  sums  up  the 
process  of  reasoning  by  which  partial  and 
reasonable  contracts  came  no  longer  to  be 
considered  as  included  in  the  words  ''con- 
tracts in  restraint  of  trade,"  and  points  to  the 
fallacy  embodied  in  the  proposition  that  con- 
tracts which  were  held  not  to  be  in  restraint 
of  trade  were  yet  covered  by  the  words  "in 
restraint  of  trade'*;  that  is,  that,  although 
they  were  not  such  contracts,  yet  they  con- 
tinued so  to  be.  After  analyzing  the  provi- 
sions of  the  by-law,  the  opinion  proceeds  as 
follows  (page  341,  136  N.  Y.,  and  page  983, 
32  N.  E.): 

"Thus,  a  by-law  of  the  iiature  complained 
of  would  have  a  tendency  to  strengthen  the 
association,  and  to  render  it  more  capable  of 
filling  the  duty  it  was  incorporated  to  per- 
form. A  business  partnership  could  provide 
that  none  of  its  members  should  attend  to 
any  business  other  than  that  of  the  part- 
nership, and  that  each  partner  who  came  in 
must  agree  not  to  do  any  other  business,  and 
most  give  up  all  such  business  as  he  had 
theretofore  done.     Such  an  a^rreement  would 


not  be  in  restraint  of  trade,  atthoogh  Its  dl' 
rect  effect  might  be  to  restrain  to  some  sk- 
tent  the  trade  which  had  been  done.** 

This  adds  cogency  to  the  demonstratioai, 
and  shows  in  the  most  conclusive  manner 
that  the  words  "contracts  in  restraint  of 
trade"  do  not  continue  to  define  those  con- 
tracts which  are  no  longer  covered  by  tbm 
legal  meaning  of  the  words. 

This  court  has  not  only  recognized  and  a^ 
plied  the  distinction  between  partial  and  gen- 
eral restraints,  but  has  also  decided  that  the 
true  test  whether  a  contract  be  in  restraintS 
of  trade  is*not  whether,  in  a  measure,  it  pro-# 
duces  such  effect,  but  whether,  under  all  the 
circumstances,  it  is  reasonable.  Navigation 
Co.  V.  Wlnsor,  20  Wall  64,  68;  Glbbs  v.  Oss 
Co.,  130  U.  &  396,  409,  9  Sup.  Ct  553.  As  it 
is  unnecessary  here  to  enter  into  a  detailed 
examination  of  the  cases,  I  append  in  the 
margin  a  reference  to  decisions  ot  some  of 
the  state  courts,  and  to  several  writers  ob 
the  subject  of  contracts  in  restraint  of  trader 
by  whom  the  doctrine  is  reviewed  and  the 
authorities  very  fully  referred  to.i 

It  follows  from  the  foregoing  statement 
that  at  common  law  contracts  which  only 
partially  restrain  trade,  to  use  the  precise 
language  of  Maule,  J.,  In  Rannle  v.  Irvine^  7 
Man.  &  Q.  977,  were  "an  exception  ingrafted 
upon  that  rule";  that  is,  the  rule  as  to  con- 
tracts in  restraint  of  trade,  "and  that  the  ex- 
ception is  in  furtherance  of  the  rule  itself.** 
I  submit,  also,  manifestly,  that  the  further 
development  of  the  doctrine  by  which  it  was 
decided  that,  if  a  contract  was  reasonable, 
it  would  not  be  held  to  be  bidnded  within 
contracts  in  restraint  of  trade,  although  sudi 
contract  might  in  some  measure  produce 
such  an  effect,  was  also  an  exception  to  the 
general  rule  as  to  the  invalidity  of  contracts 
in  restraint  of  trade.  The  theory,  then,  that 
the  words  "restraint  of  trade"  define  and  em- 
brace all  such  contracts,  without  reference  to 
whether  they  are  reasonable,  amounts  sub- 
stantially  to  saying  that,  by  the  common  law 
and  the  adjudged  American  cases,  certain 
classes  of  contracts  were  carved  out  of  and 
excepted  from  the  general  rule,  and  yet  were 
held  to  remain  embraced  within  the  general 
rule  from  which  they  were  removed.  But 
the  obvious  conflict  which  is  shown  by  this 
contradictory  result  to  which  the  contentioB^ 
leads  rests,  not  upon  the  mwe  form  of  stato-9 
ment,  but  upon  the^reason  of  things.  This' 
will,  I  submit,  be  shown  by  a  very  brief  anal- 

I  Match  Co.  V.  Roeber,  106  N.  Y.  473,  13  N. 
E.  419;  Leslie  y.  LorUlard,  110  N.  Y.  sfo.  633, 
18  N.  B.  303;  Real  ▼.  Chase.  31  Mich.  490.  518; 
National  Ben.  Co.  v.  Union  Hospital  Co..  45 
Minn.  272,  47  N.  W.  806:  Bllerman  t.  Stock- 
Yards  Co..  49  N.  J.  Eq.  215^217.  23  Atl.  287: 
Richards  t  Seating  Co..  87  Wis.  503.  514,  58 
N.  W.  787;  note  to  2  Pars.  Cont  p.  748;  note 
to  Angier  v.  Webber  (18(>7)  92  Am.  Dec.  751; 
note  to  Mitchel  ▼.  Reynolds,  1  Smith,  Lead.  Caa. 
705,  and  supplemental  note  (9th  Am.  Ed.)  716 


hste) ;    review  of  cases^  by  A,  M.  Baton'  in  4 
Trade  (1801). 
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jwliB  of  the  leasons  by  which  partial  re- 
straints were  held  not  to  be  embraced  In  con- 
tracts In  i-estralnt  of  trade,  and  by  which  ul- 
timately all  reasonable  contracts  were  like- 
wise decided  not  to  be  so  embraced;  that  is 
to  say,  that  the  reasoning  by  which  the  ex* 
ceptions  were  created  condusiyely  shows  the 
error  of  contending  that  the  words  ''con- 
tracts in  restraint  of  trade"  continued  to  em- 
brace those  reasonable  contracts  which  those 
words  no  longer  described. 

It  is  perhaps  true  that  the  principle  by 
which  contracts  in  restraint  of  the  freedom 
of  the  subject  or  of  trade  were  held  to  be 
Illegal  was  first  understood  to  embrace  all 
contracts  which  in  any  degree  accomplished 
these  results.  But,  as  trade  deyeloped,  it 
came  to  be  understood  that,  if  contracts 
which  only  partially  restrained  the  freedom 
of  the  subject  or  of  trade  were  embraced  in 
the  rule  forbidding  contracts  in  restraint  of 
trade,  both  the  freedom  of  contract  and  trade 
Itfielf  would  be  destroyed.  Flence,  from  the 
reason  of  things,  arose  the  distinction  that, 
where  contracts  operated  only  a  partial  re- 
straint of  the  freedom  of  contract  or  of  trade, 
they  were  not,  in  contemplation  of  law,  con- 
tracts in  restraint  of  trade.  And  it  was  this 
conception  also  which,  in  its  final  aspect,  led 
to  the  knowledge  that  reason  was  to  be  the 
criterion  by  which  it  was  to  be  determined 
whether  a  contract  which  in  some  measure 
restrained  the  freedom  of  contract  and  of 
trade  was  in  reality,  when  considered  in  all 
its  aspects,  a  contract  of  that  character,  or 
one  which  was  necessary  to  the  freedom  of 
contract  and  of  trade.  To  d^ne,  then,  the 
words  "in  restraint  of  trade"  as  embracing 
every  contract  which  in  any  degree  produced 
that  effect,  would  be  violative  of  reason,  be- 
cause it  would  include  all  those  contracts 
which  are  the  very  essence  of  trade,  and 
would  be  equivalent  to  saying  that  there 
should  be  no  trade,  and  therefore  nothing  to 
restrain.  The  dilemma  which  would  neces- 
sarily arise  from  defining  the  words  "'con- 
tracts in  restraint  of  trade*'  so  as  to  destroy 
trade  by  rendering  illegal  the  contracts  upon 
which  trade  depends,  and  yet  presupposing 
^  that  trade  would  continue,  and  should  not  be 
JJ  restrained,  is  shown  by  an  argrument  advan- 
*ced,  and  which  has  been* compelled  by  the 
exigency  of  the  premise  upon  which  it  is 
based.  Thus,  after  insisting  that  the  word 
"every"  is  all-embracing,  it  is  said  from  the 
necessity  of  things  it  will  not  be  held  to  ap- 
ply to  covenants  in  restraint  of  trade  which 
are  collateral  to  a  sale  of  property,  because 
not  "supposed"  to  be  within  the  letter  or 
spirit  of  the  statute.  But  how,  I  submit, 
can  it  be  held  that  the  words  "every  contract 
in  restraint  of  trade"  embrace  all  such  con- 
tracts, and  yet  at  the  same  time  it  be  said 
that  certain  contracts  of  that  nature  are  not 
included?  The  asserted  exception  not  only 
destroys  the  rule  which  Is  relied  on,  but.it 
rests  upon  no  foundation  of  reason.  It  must 
either  result  from  the  exclusion  of  particular 


classes  of  contracts,  whether  they  be  reason- 
able or  not,  or  it  must  arise  from  the  fact 
that  the  contracts  referred  to  are  merely  col- 
lateral contracts.  But  many  collateral  con- 
tracts may  contain  provisions  which  make 
them  unreasonable.  The  exception  which  is 
relied  upon,  therefore,  as  rendering  possible 
the  existence  of  trade  to  be  restrained,  is  ei- 
ther arbitrary  or  it  is  unreasonable. 

But  admitting,  arguendo,  the  correctness  of 
the  proposition  by  which  it  is  sought  to  in- 
clude every  contract,  however  reasonable, 
within  the  Inhibition  of  the  law,  the  stat- 
ute, considered  as  a  whole,  shows,  I  think, 
the  error  of  the  construction  placed  upon  it 
Its  title  is,  "An  act  to  protect  trade  snd  com- 
merce against  unlawful  restraints  and  monop- 
olies." The  word  "unlawful"  clearly  dis- 
tinguishes between  contracts  in  restraint  of 
trade  which  are  lawful  and  those  which  are 
not;  In  other  words,  between  those  which 
are  unreasonably  In  restraint  of  trade,  and 
consequently  invalid,  and  those  which  are 
reasonable  and  hence  lawfuL  When,  there- 
fore, in  the  very  title  of  the  act,  the  well-set- 
tled distinction  between  lawful  and  unlawful 
contracts  Is  broadly  marked,  how  can  an  In- 
terpretation be  correct  whldi  holds  that  all 
contracts,  whether  Uwful  or  not,  are  includ- 
ed in  its  provisloQS?  While  It  Is  true  that  the 
title  of  an  act  cannot  be  used  to  destroy  the 
plain  Import  of  the  language  found  In  its 
body,  yet,  when  a  literal  interpretation  will 
work  out  wrong  or  injury,  or  where  the 
words  of  the  statute  are  ambiguous,  the  titieQ, 
may  be  resorted  to  as  an  instrument  of  con-^ 
struction.  In  U.  S.*v.  Palmer,  8  Wheat  610,  • 
where  general  language  found  In  the  body  of 
a  criminal  statute  was  given  a  narrow  and 
restricted  meaning,  Mr.  Chief  Justice  Mar- 
shall, in  the  course  of  the  opinion,  said  (page 
631):  'Ttie  title  of  an  act  oannot  control  its 
words,  but  may  furnish  some  aid  in  showing 
what  was  in  the  mind  of  the  legislature.  The 
title  of  this  act  is,  *An  act  for  the  punish- 
ment of  certain  crimes  against  tiie  United 
States.'  It  would  seem  that  offenses  against 
the  United  States,  not  offenses  against  the 
human  race,  were  the  crimes  which  the  leg- 
islature intended  by  this  law  to  punish.** 

So,  also,  in  U.  S,  v.  Union  Pac.  R.  Co.,  «1 
U.  S.  72,  where  the  construction  of  a  stat- 
ute was  Involved,  it  was  held  that  the  Inter- 
pretation adopted  was  supported  by  the  title, 
which  disclosed  the  general  purpose  which 
congress  had  in  view  in  adopting  the  law  un- 
der consideration.  The  same  rule  was  an- 
nounced In  Smythe  v.  Fiske,  23  WalL  874, 
380,  and  Coosaw  Min.  Go.  v.  South  Carolina, 
144  U.  S.  550, 12  Sup.  Ct  689,  and  cases  there 
cited. 

Pretermitting  the  consideration  of  the  title, 
it  cannot  be  denied  that  the  words  "restraint 
of  trade,"  used  in  the  act  in  question,  had, 
long  prior  to  the  adoption  of  that  act  been 
construed  as  not  embracing  reasonable  con- 
tracts. The  well-settled  rule  is  that  where 
technical  words  are  used  In  an  act  and  their 
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meaning  has  previously  been  conclusively  set- 
tled by  long  usage  and  Judicial  construction, 
the  use  of  the  words  without  an  indication 
of  an  intention  to  give  them  a  new  signifi- 
cance is  an  adoption  of  the  generally  ac- 
cepted meaning  affixed  to  the  words  at  the 
time  the  act  was  passed.  Particularly  is  this 
rule  imperative  where  the  statute  in  which 
the  words  are  used  creates  a  crime,  as  does 
the  statute  under  consideration,  and  gives  no 
specific  definition  of  the  crime  created.  Thus 
In  IT.  S.  V.  Palmer,  smpra,  Mr.  Chief  Justice 
Marshall,  referring  to  the  term  ••robbery,"  as 
used  in  the  statute,  said  (page  630):  "Of  the 
meaning  of  the  term  'robbery'  as  used  in  the 
statute,  we  think  no  doubt  can  be  entertain- 
ed. It  must  be  understood  in  the  sense  In 
which  it  is  recognized  and  defined  at  common 
law." 

*If  these  obvious  rules  of  Interpretation  t>e 
applied,  it  seems  to  me  they  render  it  impos- 
sible to  consrtrue  tiie  words  '*evecy  restraint 
of  trade,**  used  in  the  act,  in  any  other  sense 
than  as  excluding  reasonable  contracts,  as  the 
fact  that  such  contracts  were  not  considered 
to  be  within  the  rule  of  contracts  in  restraint 
of  trade  was  thoroughly  established,  both  in 
England  and  in  this  country,  at  the  time  the 
act  was  adopted.  It  is,  I  submit,  not  to  be 
doubted  that  the  interpretation  of  the  words 
"every  contract  in  restraint  of  trade*'  so  aa  to 
embrace  within  its  purview  every  contract, 
however  reasonable,  would  certainly  work  an 
enormous  injustice,  and  operate  to  the  undue 
restraint  of  the  liberties  of  the  citizen.  But 
there  is  no  canon  of  Interpretation  which  re- 
quires that  the  letter  be  followed,  when  by  so 
doing  an  unreasonable  result  is  accomplished. 
On  the  contrary,  the  rule  is  the  other  way, 
and  exacts  that  the  spirit  which  vivifies,  and 
not  the  letter  which  killeth,  is  the  proper 
guide  by  which  to  correctly  Interpret  a  stat- 
ute. In  Smythe  v.  Fiske,  23  WalL  374,  380, 
thi«  court  declared  that:  "A  thing  may  be 
within  the  letter  of  the  statute,  and  not  with- 
in its  meaning,  and  within  its  meaning, 
though  not  within  Its  letter.  The  intention 
of  the  kiwmaker  is  the  law.**  In  Lau  Ow 
Bew  V.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct  517, 
this  court,  speaking  through  Mr.  Chief  Justice 
Fuller,  said  (page  59,  144  U.  S.,  and  page  520, 
12  Sup.  Ct): 

"Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction, 
such  aa  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  so  as  to  avoid  an  unjust 
or  an  absurd  conclusion.  Church  of  Holy 
Trinity  v.  U.  S.,  143  U.  S.  457,  12  Sup.  OL 
511;  Henderson  v.  Mayor,  etc.,  02  U.  S.  259; 
U.  S.  V.  Kirby,  7  WalL  482;  Oates  v.  Bank, 
100  U.  S.  239.** 

In  all  the  cases  there  cited  the  literal  lan- 
guage of  the  statutes  was  disregarded,  in  or- 
der to  restrict  its  operation  within  reason.  To 
those  cases  may  also  be  added  U.  S.  v.  Moon- 
ey,  116  U.  S.  104,  6  Sup.  Ct  304,  where  it 
was  contended  that  by  the  act  of  March  3, 
1875^  c.  137,  the  circuit  courts  were  vested 


with  jurisdiction  concarrent  with  district 
courts  over  certain  suits.  The  plausibility  of 
the  argument,  based  upon  the  literal  lan- 
guage of  the  statute,  was  conceded  by  the 
court,  but  the^results  which  would  follow 
from  sustaining  the  construction  contended 
for  were  pointed  out  by  the  court,  and  it  wm 
observed  (page  107,  116  U.  S.,  and  page  806^ 
6  Sup.  Ct):  "A  construction  which  inyolTefl 
such  results  was  clearly  not  contemplated  Iqf 
congress." 

Indeed,  it  seems  to  me  there  can  be  no 
doubt  that  reasonable  contracts  cannot  be  on- 
braced  within  tAie  provisions  of  the  staAote  If 
it  be  interpreted  by  the  light  of  the  snpreme 
rule  commanding  that  the  Intention  of  the 
law  must  be  carried  out,  and  it  must  be  lo 
construed  as  to  afford  the  remedy  and  fma- 
trate  the  wrong  contemplated  by  its  ennt^ 
ment 

The  pkdn  intention  of  the  law  was  to  pro- 
tect the  liberty  of  contract  and  the  fireedom 
of  trade.  Will  this  intention  not  be  frustrate 
ed  by  a  construction  which,  if  it  does  not  de- 
stroy, at  least  gravely  impairs,  both  the  lib- 
erty of  the  individual  to  contract  and  the 
freedom  of  trade?  If  the  rule  of  reason  no 
longer  determines  the  right  of  the  Indivldiml 
to  contract,  or  secures  the  validity  of  con- 
tracts  upon  which  trade  depends  and  lesalti, 
what  becomes  of  the  liberty  of  the  dtiien  or 
of  the  freedom  of  trade?  Secured  no  longer 
by  the  law  of  reason,  all  these  rights  become 
subject,  when  questioned,  to  the  mere  caprice 
of  Judicial  authority.  Thus,  a  law  In  fATor 
of  freedom  of  contract.  It  seems  to  me.  Is  so 
interpreted  as  to  gravely  impair  tftiat  free- 
dom. Progress,  and  not  reaction,  was  the 
purpose  of  the  act  of  congress.  The  oon- 
Btruction  now  given  the  act  disregards  the 
whole  current  of  Judicial  authority,  and  tevts 
the  right  to  contract  by  the  conceptions  at 
that  right  entertained  at  the  time  of  the  Year 
Books,  Instead  of  by  the  light  of  reason  and 
the  necessity  of  modem  society.  To  do  this 
violates,  as  I  see  it,  the  phiinest  conception  of 
public  policy,  for,  as  said  by  Sir  O.  Jessd,  M. 
R.,  in  Printing  (}o.  v.  Sampson,  L.  B.  19  B(|. 
405:  "If  there  is  one  thing  which  more  than 
another  public  policy  requires.  It  is  that  men 
of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and 
their  contracts,  when  entered  into  freely  and 
voluntarily,  shall  be  held  sacred,  and  shall  be 
enforced  by  courts  of  Justice.** 

The  remedy  intended  to  be  accomplished 
by  the  act  of  congress  was  to  shield  againstis 
the  danger  of  contract  oi^combination  by  the* 
few  against  the  interest  of  the  many,  and 
to  the  detriment  of  freedom.  The  construo 
tion  now  given,  I  think,  strikes  down  the  in- 
terest of  the  many  to  the  advantage  and  ben- 
efit of  the  few.  It  has  been  held  in  a  case 
involving  a  combination  among  workingmen 
that  such  combinations  are  embraced  In  the 
act  of  congress  in  question,  and  this  view 
was  not  doubted  by  this  court  In  re  Debs, 
04  Fed.  724,  74&-755;   Id..  158  U.  &  664,  IS 
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Sup.  Ot  900.  The  interpretation  of  the  stat- 
ute, therefore,  which  holds  that  reasonable 
agreements  are  within  its  purview,  malwea  it 
embrace  every  peaceable  organization  or 
combination  of  the  laborer  to  benefit  his 
<K>u(litlon  either  by  obtaining  an  Increase 
of  wages  or  diminution  of  the  hours  of  labor. 
Combinations  among  labor  for  this  purpose 
were  treated  as  Illegal  under  the  construc- 
tion of  the  law  which  Included  reasonable 
contracts  within  the  doctrine  of  the  invalidi- 
ty of  contract  or  combinations  in  restraint 
of  trade,  and  they  were  only  held  not  to  be 
embraced  within  that  doctrine  either  by 
statutory  exemption  therefrom,  or  by  the 
progress  which  made  reason  the  controlling 
factor  on  the  subject.  It  follows  that  the 
construction  which  reads  the  rule  of  reason 
out  of  the  statute  embraces  within  its  Inhi- 
bition every  contract  or  combination  by 
which  worklngmen  seek  to  peaceably  better 
their  condition.  It  is,  therefore,  as  I  see  it, 
absolutely  true  to  say  that  the  construction 
now  adopted,  which  works  out  such  results, 
not  only  frustrates  the  plain  purpose  intend- 
ed to  be  accomplished  by  congress,  but  also 
makes  the  statute  tend  to  an  end  never  con- 
templated, and  against  the  accomplishment 
of  which  its  provisions  were  enacted. 

But  conceding,  for  the  sake  of  argrument, 
that  the  words  *'every  contract  in  restraint  of 
trade,"  as  used  in  the  act  of  congress  in 
question,  prohibit  all  such  contracts,  how- 
ever reasonable  they  may  be,  and  therefore 
that  all  that  great  body  of  contracts  which 
are  commonly  entered  into  between  Individu- 
als or  corporations,  and  which  promote  and 
develop  trade,  and  which  have  been  hereto- 
fore considered  as  lawful,  are  no  longer  such; 
and  conceding  also  that  agreements  entered 
i«Into  by  associations  of  worklngmen  to  peace- 
:gably  better  their  condition,  either  by  obtain- 
-•'ing  an  increase  or  preventing  a  decrease  *of 
wages,  or  by  securing  a  reduction  in  the 
hours  of  labor,  or  for  mutually  protecting 
each  other  from  unjust  discharge,  or  for  oth- 
er reasonable  purposes,  have  become  unlaw- 
ful,—it  remains  to  consider  whether  the  pro- 
visions of  the  act  of  1890  were  intended  to 
apply  to  agreements  made  between  carriers 
for  the  purpose  of  classifying  the  freight  to 
be  by  them  carried,  or  preventing  secret  cut- 
ting of  the  published  rates;  in  other  words, 
whether  the  terms  of  the  statute  were  In- 
tended to  apply  to  contracts  between  carriers 
•entered  Into  for  the  purpose  of  securing  f Air- 
ness  in  their  dealings  with  each  other,  and 
tending  to  protect  the  public  against  im- 
proper discrimination  and  sudden  changes  in 
rates.  To  answer  this  question  Involves  de- 
ciding whether  the  act  here  relied  upon  was 
intended  to  abrogate  the  provisions  of  the 
act  of  congress  of  the  4th  of  February,  1887, 
and  the  amendments  thereto,  commonly 
known  as  the  "Interstate  Commerce  Act." 
The  question  is  not  whether  railway  compa- 
nies may  not  violate  the  terms  of  the  stat- 


ute of  1890  If  they  do  acts  which  It  forbids 
and  punishes,  but  whether  that  statute  was 
intended  to  abrogate  the  power  of  railway 
companies  to  make  contracts  with  each  other 
which  are  either  expressly  sanctioned  by  the 
interstate  commerce  act,  or  the  right  to  make 
which  arises  by  reasonable  Implication  from 
the  terms  of  that  act;  that  Is  to  say,  not 
whether  the  act  of  1890  Is  not  operative  upon 
all  persons  and  corj;K)ration8,  but  whether, 
being  so  generally  operative,  It  was  Intended 
to  forbid,  as  in  restraint  of  trade,  all  con- 
tracts on  the  subjects  embraced  within  and 
controlled  by  the  Interstate  conmierce  law. 
The  statute  commonly  known  as  the  "Inter- 
state Commerce  Law"  was  a  special  act,  and 
It  was  intended  to  regulate  Interstate  com- 
merce transported  by  railway  carriers.  All 
its  provisions  directly  and  expressly  related 
to  this  subject  The  act  of  1690,  on  the  con- 
trary. Is  a  general  law,  not  referring  specific* 
ally  to  carriers  of  interstate  commerce.  The 
rule  is  that  a  general  law  will  not  be  held 
to  repeal  a  special  statute  unless  there  be  a 
clear  implication,  unavoidably  resulting  from 
the  general  law,  that  it  was  the  Inten- 
tion that  the  provisions  of  the  general  law 
should  cover  the  subject-matter  previously 
expressly  and  specifically  provided  for  hj^ 
particular  legislation.  The  doctrine  on  thlsg 
*8ubject  is  thus  stated  In  Bx  parte  Grow  Dog,* 
109  U.  S.  57a  3  Sup.  Ct  406: 

"  *The  general  principle  to  be  applied,*  said 
Boville,  C.  J.,  in  Thorpe  t.  Adams,  L.  E.  6 
C.  P.  135,  *to  the  construction  of  acts  of 
parliament.  Is  that  a  general  act  is  not  to  be 
construed  to  repeal  a  previous  particular  act, 
unless  there  Is  some  express  reference  to 
the  previous  legislation  on  the  subject,  or  un- 
less there  Is  a  necessary  inconsistency  in  the 
two  acts  standing  together.*  'And  the  rea- 
son is,*  said  Wood,  V.  C,  In  Fitzgerald  v. 
Champenys,  80  Law  J.  Eq.  782,  2  Johns.  & 
H.  31-54,  *that  the  legislature,  having  had 
its  attention  directed  to  a  special  subject, 
and  having  observed  all  the  drcumstailces 
of  the  case,  and  provided  for  them,  does  not 
intend  by  a  general  enactment  afterward  to 
derogate  from  its  own  act  when  it  makes  no 
special  mention  of  Its  intention  so  to  do.'" 

These  principles  thus  announced  are  treated 
as  elementary  by  the  text  writers.  Bud.  In- 
terp.  St  §  223;  Sedg.  St.  Const  H  157,  158; 
Suth.  St  Const  §  157. 

Does,  therefore,  the  implication  irresistibly 
arise  that  congress  Intended  in  the  act  of 
1890  to  abrogate,  in  whole  or  in  part  the 
provisions  of  the  act  of  1887,  regulating  In- 
terstate commerce?  It  seems  to  me  that  the 
nature  of  the  two  enactments  clearly  demon- 
strates that  there  was  no  such  intention.  Tbe 
act  to  regulate  interstate  commerce  express- 
ed the  purpose  of  congress  to  deal  with  a 
complex  and  particular  subject  which,  from 
its  very  nature,  required  special  legislation. 
That  act  was  the  initiation  of  a  poll<*y  t^ 
congress  looking  to  the  develqpmoit^aad^ 
Digitized  by  VjOOVTC 
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working  out  of  a  harmonious  system  to  regu- 
late the  highly  Important  subject  of  inter- 
state transportation. 

Conceding,  arguendo,  that  the  debates 
which  took  place  at  the  time  of  the  passage 
of  the  act  of  1890  may  not  be  resorted  to  as 
a  means  of  interpreting  its  text,  yet  a  review 
of  the  proceedings  connected  with  the  pas- 
sage of  the  act  of  July  2,  1890,  through  the 
two  houses  of  congress,  it  seems  to  me, 
leaves  no  room  for  question  that  the  act  was 
not  designed  to  cover  the  particular  subjects 
which  had  been  theretofore  specially  regu- 
lated by  provisions  of  the  interstate  com- 
merce law. 

*  Prior  to  the  passage  of  the  act  of  1890,  va- 
rious reports  had  been  made  to  congress  con- 
cerning the  operations  of  the  interstate  com- 
merce act,  in  which  the  commission  pointed 
out  the  desirability  and  necessity  of  con- 
tracts between  railroad  companies  in  the 
matter  of  classification,  stable  rates,  etc. 
After  the  act  of  1890  had  been  adopted  in 
the  senate,  it  was  amended  in  the  house  of 
representatives  so  as  to  specifically  include 
among  the  contracts  declared  lawful  '*con- 
tracts  for  the  transportation  of  persons  or 
property  from  one  state  or  territory  into  an- 
other." 21  Gong.  Rec.  pt.  5,  pp.  4099,  4144. 
On  the  return  of  the  bill  to  the  senate,  the 
amendment  was  agreed  to,  with  the  added 
provision  that  the  contracts  for  transporta- 
tion to  be  prohibited  **8hould  only  be  such 
as  raise  the  rates  of  transportation  above 
what  Is  Just  and  reasonable."  Id.  p.  4753. 
The  house  refused  to  concur  in  the  senate 
amendment  A  conference  committee  was 
appointed  by  both  bodies,  which  recommend- 
ed that  the  house  of  representatives  recede 
from  its  disagreement  to  the  amendments 
of  the  senate,  and  agree  to  the  same  modi- 
fled  by  the  addition  of  the  provision  that 
"nothing  in  this  act  shall  be  deemed  or  held 
to  impair  the  powers  of  the  several  states  in 
respect  to  any  of  the  matters  in  this  act 
mentioned."  In  a  statement  accompanying 
the  report,  Mr.  Stewart,  for  the  conferees  on 
the  part  of  the  house,  said: 

"A  majority  of  the  committee  of  confer- 
ence on  the  part  of  the  house  on  the  dls^ 
agreeing  votes  of  the  two  houses  on  senate 
bin  submit  the  following  statement: 

"In  the  original  bill  two  things  were  de- 
clared illegal,  namely,  contracts  In  restraint 
of  interstate  trade  or  commerce,  and  the 
monopolization  of  such  trade. 

"Its  only  object  was  the  control  of  trusts, 
60  called,  so  far  as  such  combinations  in 
their  relation  to  interstate  trade  are  within 
reach  of  federal  legislation. 

'The  house  amendment  extends  the  scope 
of  the  act  to  all  agreements  entered  into 
for  the  purpose  of  preventing  competition, 
either  in  the  purchase  or  sale  of  commodities 
or  in  the  transportation  of  persons  or  prop- 
Serty  within  the  Jurisdiction  of  congress. 
•  •  ^It  declares  illegal  any  agreement  for  re- 


lief from  the  effects  of  competition  In  the* 
two  Industries  of  transportation  or  merchan- 
dising, however  excessive  or  destructive 
such  competition  may  be. 

'The  amendment  reported  by  the  confer- 
ence is  the  senate  amendment  with  the  add- 
ed proviso  that  the  power  of  the  states  over 
the  subjects  embraced  In  the  act  shall  not 
be  hnpalred  thereby. 

'*It  strikes  from  the  house  amendment  the 
clause  relating  to  contracts  for  the  purchase 
of  merchandise,  and  modifies  the  transporta- 
tion clause  by  making  unlawful  agreements- 
whlch  raise  rates  above  what  is  Just  and 
reasonable." 

21  Cong.  Rec.  pt  6,  p.  5960. 

The  house  rejected  the  report  ot  the  con- 
ference committee,  and  adhered  to  its  amend- 
ments. A  new  conference  committee  was 
appointed,  and  the  recommendation  of  that 
committee  that  both  houses  recede  was  con- 
curred In,  and  the  bill  as  it  originally  passed 
the  senate  was  adopted.  21  Cong.  Rec.  pt  9. 
p.  6212. 

It  thus  appears  that  the  bill  was  originally 
introduced  in  the  form  In  which  it  now  ap- 
pears; that  this  form  was  thought  not  to  be 
sufficient  to  embrace  railroad  transportation, 
and  that  a  determined  effort  was  made  by 
the  proposed  amendment  to  include  such 
contracts,  and  that  the  eflT ort  was  unsuccess- 
ful The  reports  to  congress  by  the  commis- 
sion and  by  the  conference  committee  being 
facts  proper  to  be  noticed  In  seeking  to  as- 
certain the  intention  of  congress  (Church  of 
Holy  Trinity  v.  U.  S.,  143  U.  S.  457,  12  Sup. 
Ct  511),  it  would  seem  to  be  manifest  there- 
from that  there  was  no  intention  by  the  act 
to  interfere  with  the  control  and  regulation 
of  railroads  under  the  Interstate  commerce 
act,  or  with  acts  of  the  companies  which 
had  theretofore  been  recognized  as  in  con- 
formity to,  and  not  in  conflict  with,  that  act 

That  there  was  and  could  have  been  no  in- 
tention to  repeal  by  the  act  of  1890  the  ear- 
lier "act  to  regulate  interstate  commerce"  is 
additionally  evidenced  by  the  fact  that  no 
reference  is  made  in  the  later  act  to  the 
prior  one,  and  that  no  language  Is  contained^ 
In  the  act  of  1890  which  could  in  any  wayg 
be*construed  as  abrogating  any  of  the  rights* 
conferred  or  powers  called  into  existence  by 
the  interstate  commerce  act  Nowhere,  con- 
temporaneous with  the  act  of  1890,  is  there 
anything  indicating  that  any  one  supposed 
that  the  provisions  of  that  act  were  intend- 
ed to  repeal  the  Interstate  commerce  act 
The  understanding  of  congress  in  this  re- 
spect Is  shown  by  the  circumstance  that  the 
interstate  commerce  act  has  been  amended 
in  material  particulars,  and  treated  as  ex- 
isting, since  the  adoption  of  the  act  of  1890; 
and  this  conception  of  the  legislative  de- 
partment of  the  government  has  also  been 
that  entertained  by  the  executive  and  Judi- 
cial departments,  evidenced  by  the  appoint- 
ment of  new  members  of  thfe  commission. 
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and  by  decisions  of  the  courts  enforcing  va* 
lious  provisions  of  that  act,  and  treating  it 
as  still  subsisting  in  its  entirety.  The  two 
laws  then  co-existing,  is  the  agreement  of 
the  carriers  to  secure  a  uniform  classifica- 
tion of  freight,  and  to  prevent  secret  changes 
of  the  published  rates,— in  other  words,  to 
secure  Just  and  fair  dealings  between  each 
other,-~6anctloned  by  the  act  to  regulate  in- 
terstate commerce,  and  therefore  not  within 
the  inhibition  of  the  act  of  1880? 

The  interstate  commerce  act  provided  for 
the  appointment  of  a  commission,  to  whom 
was  to  be  confided  the  supervision  of  the 
execution  of  the  law.  Without  going  into 
detailed  mention  of  the  provisions  of  the 
statute,  I  adopt  and  quote  the  sniumary 
statement  of  the  leading  features  of  the  orig- 
inal act  contained  in  the  first  annual  report 
made  to  congress  by  the  commission,  as  re- 
quired by  the  act    It  is  as  follows: 

'*A11  charges  made  for  services  by  carriers 
subject  to  the  act  must  be  reasonable  and 
Just  Every  unjust  and  unreasonable  charge 
is  prohibited,  and  declared  to  be  unlawful 

"The  direct  or  indirect  charging,  demanding, 
collecting,  or  receiving  for  any  service  ren- 
dered a  greater  or  less  compensation  from 
any  one  or  more  persons  than  ftom  any  oth- 
er for  a  like  and  contemporaneous  service, 
is  declared  to  be  unjust  discrimination,  and 
is  prohibited. 
.    "The  giving  of  any  undue  or  unreasonable 
S  preferences,  as  between  persons  or  localities, 
I  or  kinds  of  traffic,  or  the*subjectlng  any  one 
of  them  to  undue  or  unreasonable  prejudice 
or  disadvantage,  is  declared  to  be  unlawful. 

"Reasonable,  proper,  and  equal  facilities 
for  the  interchange  of  traffic  between  lines, 
and  for  the  receiving,  forwarding,  and  deliv- 
ering of  passengers  and  property  between 
connecting  lines,  is  required,  and  discrimina- 
tion in  rates  and  charges  as  between  con- 
necting lines  is  forbidden. 

"It  is  made  unlawful  to  charge  or  receive 
any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers  or  the 
like  kind  of  property  under  substantially 
similar  circumstances  and  conditions  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance. 

"Oontracts,  agreements,  or  combhiations 
for  the  pooling  of  freights  o>f  different  and 
competing  railroads,  or  for  dividing  between 
them  the  aggregate  or  net  earnings  of  such 
railroads  or  any  portion  thereof,  are  declared 
to  be  unlawful. 

"All  carriers  subject  to  the  law  are  re- 
<iuired  to  print  their  tariffs  for  the  transpor- 
tation of  persons  and  property,  and  to  keep 
Ibem  for  public  inspection  at  every  depot  or 
station  on  their  roads.  An  advance  In  rates 
is  not  to  be  made  until  after  ten  days'  public 
notice,  but  a  reduction  in  rates  may  be  made 
to  take  effect  at  once,  the  notice  of  the  same 
■being  immediately  and  publicly  given.  The 
rates  publicly  notified  are  to  be  the  maximum 


as  well  as  the  minimum  charges  which  can 
be  collected  or  received  for  the  services  re- 
spectively for  which  they  purport  to  be  estab- 
lished. 

"Copies  of  ail  tariffs  are  required  to  be  filed 
with  the  commission,  which  is  also  to  be 
promptly  notified  of  all  changes  that  shall  be 
made  In  the  same.  The  Joint  tariffls  of  con- 
necting roads  are  also  required  to  be  filed* 
and  also  copies  of  all  contracts,  agreements, 
or  arrangements  between  carriers  in  relation 
to  traffic  affected  by  the  act 

"It  is  made  unlawful  for  any  carrier  to 
enter  into  any  combination,  contract,  or 
agreement,  expressed  or  implied,  to  prevent, 
by  change  of  time  schedules,  carriage  in  dif- 
ferent cars,  or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  continuous 
from  the  place  of  shipment  to  the  place  of 
destination.*'  3 

*These  provisions  substantially  exist  in  the* 
act  as  now  In  force,  except  that  by  an  amend- 
ment made  March  2,  1889,  it  was  provided 
that  rates  should  not  be  reduced  by  carriers 
except  upon  three  days'  public  notice  of  an 
intention  so  to  do. 

This  summary  of  the  act,  which  omits  ref- 
erence to  a  number  of  its  provisions  relating 
to  the  power  of  the  commission  and  the  mode 
in  which  these  powers  are  to  be  exercised, 
will  suffice  for  an  examination  <^  the  mat- 
ter in  hand. 

Now,  a  consideration  of  the  terms  of  the 
statute,  I  submit,  makes  It  clear  that  the 
contract  here  sought  to  be  avoided  aa  lllegaJ 
is  either  dhrectly  sanctioned  or  impliedly  au- 
thorized thereby.  That  the  act  did  not  con- 
template that  the  relations  of  the  carrier 
should  be  confined  to  his  own  line  and  to  busi- 
ness going  over  such  line  alone,  is  conclusive- 
ly shown  by  the  fact  that  the  act  specifically 
provides  for  Joint  and  continuous  lines;  in 
other  words,  for  agreements  between  several 
roads  to  compose  a  joint  line.  That  these 
agreements  are  to  arise  from  contract  is  also 
shown  by  the  fact  that  the  law  provides  for 
the  filing  of  such  contracts  with  the  commis- 
sion. And  it  was  also  contemplated  that  the 
agreements  should  cover  Joint  rates,  since 
it  provides  for  the  making  of  such  Joint 
tariffs  and  for  their  publication  and  filing 
with  the  commission.  The  making  of  a  tariff 
of  this  character  includes  necessarily  agree- 
ments for  the  classification  of  freight,  as  the 
freight  classification  is  the  essential  element 
in  the  making  up  of  a  rate.  That  the  inter- 
state commerce  rates,  all  of  which  are  con- 
trolled by  the  provisions  as  to  reasonableness, 
were  not  intended  to  fiuctuate  hourly  and 
daily  as  competition  might  ebb  and  fiow,  re- 
sults from  the  fact  that  the  published  rates 
could  not  either  be  increased  or  reduced,  ex- 
cept after  a  specified  time.  It  follows,  then, 
that  agreements  aa  to  reasonable  rates  and 
against  their  secret  reduction  conform  ex- 
actly to  the  terms  of  the  act  Indeed,  the  au- 
thority to  make  agreements  on  this  subject 
not  only  results  from  the  terms  of  the  nd 
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Just  referred  to,  bnt  from  Its  mandatory  pro- 
Ylsioiis  forbidding  discrimination  against  or 
preference  to  persons  and  places.  The  argu- 
ment that  these  provisions  referred  to  Joint 
^linea  alone,  and  not  to  competitive  lines,  is 
n  without  force,  since  Joint  rates  necessarily 
"  relate  to  and*are  influenced  by  the  rates  on 
competitive  lines.  To  illustrate,  suppose  three 
Joint  lines  of  railroads  between  Chicago  and 
New  York,  each  made  up  of  many  roads. 
How  could  a  joint  rate  be  agreed  on  by  the 
roads  composing  one  of  these  continuous 
lines,  without  an  ascertainment  of  the  rate 
existing  on  the  other  continuous  line?  Wha4: 
contract  could  be  made  with  safety  for  trans- 
portation over  one  of  the  lines  without  taking 
into  account  the  rate  of  all  the  others? 
There  certainly  could  be  no  prevention  of  un- 
just discrimination  as  to  the  persons  and 
places  within  a  given  territory,  unless  the 
latcs  of  all  competing  lines  within  the  ter- 
ritory be  considered  and  the  sudden  change 
of  the  published  rates  of  all  such  lines  be 
guarded  against 

I  do  not  further  elaborate  the  reasons  dem- 
onstrating that  classification  is  essential  to 
rate  making,  and  that  a  Joint  rate,  to  be 
feasible,  must  consider  the  competitive  rates 
\n  the  same  territory,  since  these  propositions 
are  to  me  srif -evident,  and  their  correctness 
is  substantiated  by  statements  found  in  the 
reports  of  the  Interstate  commerce  commis- 
sion to  congress,  of  which  reports  Judicial 
notice  may  be  taken.  Heath  v.  Wallace,  138 
U.  S.  573,  584,  11  Sup.  Ct  380. 

I  excerpt  from  some  of  these  reports  of 
the  commission  to  congress  statements  bear- 
ing on  these  subjects,  as  well  as  other  state- 
ments indicating  that  agreements  among  car- 
riers, competitive  as  well  as  connecting,  for 
the  purpose  of  securing  a  uniform  classifica- 
tion and  preventing  the  undercutting  of  rates, 
underbilling,  etc.,  existed  prior  to  the  inter- 
state commerce  act,  were  continued  there- 
after, and  were  deemed  not  to  be  forbidden 
by  law,  but,  on  the  contrary,  were  considered 
as  instruments  tending  to  secure  its  success- 
ful evolution.  While  it  is  doubtless  true 
that  in  a  recent  report  the  commission,  as 
now  constituted,  has  said  that  agreements 
between  competitors  to  prevent  the  undercut- 
ting of  rates  may  operate  to  cause  carriers 
to  disregard  the  lawful  orders  of  the  com- 
mission, this  fact  does  not  change  the  legal 
inference  to  be  deduced  from  the  construction 
placed  upon  the  law  by  those  charged  with  its 
administration  in  the  period  immediately  fol- 
^  lowing  its  adoption  and  which  was  then  re- 
g  ported  to  congress. 

*  *  On  the  subject  of  relative  rates,  the  commis- 
sion, at  page  39  of  their  first  annual  report, 
said:  ''Questions  of  rates  on  one  line  at  one 
point  cannot  be  considered  by  themselves  ex- 
clusively; a  change  in  them  must  affect  rates 
in  a  considerable  part  of  the  country.  •  •  • 
Just  rates  are  always  relative.  The  act  itself 
provides  for  Its  being  so  when  it  forbids  un- 
just   discrimination    as    between    localities." 


That  is  to  say,  if  one  continuous  line  maile 
Joint  rates  and  fixed  and  published  them,  and 
the  other  then  made  a  different  rate,  not  only 
would  the  first  Joint  rate  be  injurious  to  the 
interests  of  the  railroads  making  it,  during  the 
period  in  which  it  could  not  be  changed,  but 
would  also  be  against  the  interests  of  the  pub- 
lic and  of  those  who  had  contracted  to  sUpi^ 
since  it  would  create  among  shippers  and  the 
receivers  that  inequality  which  it  was  the  ex- 
press  purpose  of  the  act  to  prevent. 

In  the  same  report  of  the  commission,  at 
page  33,  not  only  the  expediency,  but  the  ne- 
cessity, of  contractual  relations  between  rail- 
road companies  is  pointed  out  in  the  following 
language: 

'To  make  railroads  of  the  greatest  possIU» 
service  to  the  country,  contract  relations  would 
be  essential,  because  there  would  need  to  b* 
Joint  tariffs,  Johit  running  arrangements,  aa 
interchange  of  cars,  and  a  giving  of  credit  t^ 
a  large  extent,  some  of  which  wean  obviously 
beyond  the  reach  of  compulsory  legislation^ 
and,  even  if  they  were  not,  could  be  best  set- 
tled and  all  the  incidents  and  qualificatioui 
fixed  by  the  voluntary  action  of  the  parties  in 
control  of  the  roads  respectively.*' 

Also  at  page  85,  after  referring  to  the  Cad 
that  the  former  railroad  associations  bad  been 
continued  in  existence  since  the  enactment  of 
the  interstate  commerce  law,  though  pooling 
had  been  prohibited,  among  other  objects,  for 
the  "making  of  regulations  for  uninterrupted 
and  harmonious  railroad  communication  and 
exchange  of  traffic  within  the  territories  em- 
braced by  their  workings,"  the  commission  ob- 
served that  "some  regulations  in  addition  to 
those  made  by  the  law  are  almost,  if  not  alto- 
gether, indispensable." 

On  the  same  page  the  fact  is  emphasized  that, 
classification  had  not  been  taken,  by  the  act,|g 
out  of  the  hands  of  the  carriers,*and  it  was* 
observed  that  classification  was  best  made  by 
the  Joint  action  of  the  railroads  themselvei. 
In  its  second  annual  report  the  commission.  In 
commenting  upon  the  evils  arising  from  the 
want  of  friendly  business  relations  between 
railroads  and  the  injury  that  a  short  road 
might  cause  by  simply  abstaining  from  extend- 
ing accommodation  that  could  not  be  lawfully 
forced  from  it,  said  (page  28): 

"The  public  has  an  interest  in  being  pro- 
tected against  the  probable  exercise  of  any 
such  power.  But  its  interest  goes  further 
than  this;  it  goes  to  the  establishment  of  such 
relations  among  the  managers  of  roads  as  will 
lead  to  the  extension  of  their  traffic  arrange- 
ments with  mutual  responsibility.  Just  as  ffeir 
as  may  be  possible,  so  that  the  public  may 
have  in  the  service  performed  all  the  benefits 
and  conveniences  that  might  be  expected  to 
follow  from  general  federation.  There  Is  noth- 
ing in  the  existence  of  such  arrangements 
which  is  at  all  inconsistent  with  earnest  com- 
petition. They  are  of  general  convenience  to 
the  carriers,  as  well  as  to  the  public,  and  their 
voluntary  extension  may  be  looked  for  untD 
in  the  strife  between  the  roads  the  limits  o^ 
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competition  are  passed  and  warfare  la  entered 
upon.  But  in  order  to  form  them  great  mu- 
tual concessions  are  often  Indispensable,  and 
such  concessions  are  likely  to  be  made  when 
relations  are  friendly,  but  are  not  to  be  looked 
for  when  hostile  relations  have  been  Inaugu- 
rated." 

At  page  29  of  the  report  the  existence  of 
traffic  arrangements  between  railroads  is  called 
to  the  attention  of  congress  In  the  following 
language: 

"While  the  commission  ia  not  at  this  time 
prepared  to  recommend  general  legislation  to- 
wards the  establishment  or  promotion  of  rela- 
tions between  the  carriers  that  shall  better 
subserve  the  public  Interest  than  those  which 
are  now  common,  it  must  nevertheless  look 
forward  to  the  possibility  of  something  of  that 
nature  becoming  at  some  time  imperative,  un- 
less a  great  improvement  in  the  existing  condi- 
tion of  thii^gs  Is  voluntarily  Inaugurated.*' 
^  So,  also,  the  existence  of  traffic  associations, 
S  between  competitive  roada,  for  purposes  rec- 
*  ognlzed  by  the  act  as  lawful,*and  their  favor- 
able tendency,  seems  to  be  conceded  In  the 
fourth  annual  report  of  the  commissioners, 
where,  at  page  29,  It  Is  said: 

"If  the  regulations  which  are  estabUahed  by 
the  railroad  associations  were  uniformly,  or 
even  generally,  observed  by  their  members,  re- 
spectively, there  would  be  little  difficulty  in 
enforcing  a  rule  of  reasonable  rates,  for  the 
competition  between  the  roads  which  even 
then  would  exist  would  be  such  as  would  pre- 
vent the  establishment  of  rates  which  are  alto- 
gether unreasonable,  and  the  public  would  not 
be  likely  to  complain  if  they  were  satisfied  that 
the  rate  sheets  were  observed." 

The  character  of  associations  such  as  that 
under  consideration  is  alluded  to  at  page  26  of 
the  same  rei)ort,  where,  in  discussing  the  sub- 
ject of  how  best  to  secure  a  unity  of  railroad 
interests,  it  was  observed:  "Without  legisla- 
tion to  favor  it,  little  can  be  done  beyond  the 
formation  of  consulting  and  advisory  associa- 
tions, and  the  work  of  these  is  not  only  neces- 
sarily defective,  but  it  Is  also  limited  to  a  cir- 
cumscribed territory." 

The  significance  of  the  statement  that,  to  ob- 
tain uniformity  of  classification,  a  result  most 
desirable  for  the  best  Interests  of  the  public, 
agreements  between  the  railroads  themselves 
was  essential,  is  apparent  from  the  fact,  fre- 
quently declared  by  the  commission  In  its  re- 
ports, that  uniformity  of  classification  is  one  of 
the  prerequisites  of  uniformity  of  rates.  1 
Ann.  Rep.  30,  35;  2  Ann.  Rep.  40;  3  Ann.  Rep. 
51,  52;  4  Ann.  Rep.  82.  The  very  great  im- 
portance of  uniform  and  stable  rates  has  also 
frequently  been  reiterated  in  the  reports  of  the 
commission.  Thus,  at  page  6  of  the  first  an- 
nual report,  in  reviewing  the  causes  which  led 
to  the  adoption  of  the  interstate  commerce  act. 
It  is  said: 

^'Permanence  of  rates  was  also  seen  to  be 
of  very  high  Importance  to  every  man  enga- 
ged In  business  enterprises,  since  without  it 
business  contracts  were  lottery  ventures.     It 


waa  alflo  percelyed  that  the  ab061at»  mam  «f 
the  money  chaigea  exacted  for  tranaportatloB, 
if  not  clearly  beyond  the  bounds  of  reason,  was 
of  Inferior  importance  in  comparison  with  the 
obtaining  of  rates  that  should  be  open,  eqiial,g 
relatively  Just^ss  between  places,  and  as  steady* 
as  in  the  nature  of  things  was  practicable." 

That  unstable  rates  between  compettng 
carriers  lead  to  Injurious  dlscrimlnatloii» 
one  of  the  evils  sought  to  be  remedied  by 
the  act,  was  mentioned  in  the  same  report 
at  pages  36  and  37,  In  connection  with  a 
discussion  of  the  subject  of  reasonable 
charges.  In  the  following  language: 

"Among  the  reasons  most  frequently  op- 
erating to  cause  complaints  of  rates  may  be 
mentioned:  The  want  of  steadiness  In 
rates,  •  •  •  more  often,  perhaps,  grow- 
ing out  of  disagreements  between  compet- 
ing companies,  which,  when  they  become 
serious,  may  result  In  wars  of  rates  be- 
tween them.  Wars  of  rates,  when  mutoal 
injury  Is  the  chief  purpose  In  view,  as  Is 
sometimes  the  case,  are  not  only  mlschieT- 
ous  in  their  effects  upon  the  parties  to 
them,  and  upon  the  business  conununity 
whose  calculations  and  plans  must  for  a 
time  be  disturbed,  but  they  hare  a  perma- 
nently injurious  influence  npon  the  railroad 
service,  because  of  their  effect  upon  the 
public  mind." 

The  evil  effects  of  shifting  rates  were  also 
treated  of  at  page  22  of  the  second  annual 
report,  where  the  commission  inserted  a  let- 
ter received  from  a  business  man  of  Kan- 
sas City,  not  connected  with  railroads,  who 
said: 

*The  frequent  and  violent  changes  In  rail- 
way rates  which  have  taken  place  during 
the  past  few  years,  and  which  seem  likely 
to  be  unabated,  seems  to  me  to  call  for  new 
legislation  in  the  way  of  amendment  of  the 
Interstate  commerce  biU.  These  changes 
are  ruinous  to  all  business  men,  as  wall  as 
the  railways,  and  are  the  cause  of  great  dis- 
content among  shippers  everywhere,  and  es- 
pecially to  the  farmers.  What  Is  needed  Is 
a  fixed,  permanent  rate,  which  shall  be  rea- 
sonable, and  which  can  be  counted  upon  by 
any  one  engaging  in  business." 

So,  also,  in  the  fourth  annual  report.  It 
was  observed  that  shifting,  unstable  rates, 
by  competing  roads,  were  contrary  to  the  pur- 
pose of  the  Interstate  conunerce  act,  and  ham- 
pered the  operations  of  the  commission.  It 
was  said  at  page  21:  8 

**'In  former  reports  the  commission  has  re-9 
ferred  to  the  undoubted  fact  that  competi- 
tion for  business  between  railroad  compa- 
nies is  often  pushed  to  ruinous  extremes, 
and  the  most  serious  difficulty  In  the  way 
of  securing  obedience  to  the  law  may  be 
traced  to  this  fact  When  competition  de- 
generates to  rate  wars,  they  are  as  unset- 
tling to  the  business  of  the  country  as  they 
are  mischievous  to  the  carriers,  and  tlia 
spirit  of  existing  law  Is  against  them."      i  ^ 

In  addition  to  the  text  of  the  law  here^9»- 
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fon  commented  on,  the  section  which  for^ 
bids  pooling  adds  cogency  to  the  construc- 
tion that  the  law  could  not  have  been  in- 
tended to  forbid  contracts  between  carriers 
for  the  purpose  of  preventing  the  doing  of 
those  things  which  the  law  forbade.  For, 
as  I  have  shown,  it  cannot  be  denied  that  at 
the  time  of  the  passage  of  the  act  there  ex- 
isted alSsociations  and  contracts  between 
carriers  for  other  purposes  than  the  pooling 
of  their  earnings.  While  the  exact  scope  of 
these  contracts  is  not  shown,  the  fact  that 
their  existence  was  considered  by  congress 
results  from  the  face  of  the  act,  since  it  re- 
quires that  agreements  and  contracts  be- 
tween carriers  shall  be  filed  with  the  com- 
mission. Moreover,  the  earlier  reports  of 
the  commission,  as  I  have  shown,  refer  to 
such  traffic  agreements,  and  state  that  after 
the  passage  of  the  act  they  continued  to  ex- 
ist as  tl^y  had  existed  before,  eliminating 
only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  ex- 
pressly forbids  contracts  and  combinations 
between  railroads  for  pooling,  and  makes 
no  mention  of  other  contracts,  it  is  clear 
that  the  continued  existence  of  such  con- 
tracts was  contemplated,  and  they  are  not 
intended  to  be  forbidden  by  the  act.  The 
elementary  rule  of  expressio  unius  entirely 
Justifies  this  implication. 

And  it  is,  I  submit,  no  answer  to  this  rea- 
soning to  say  that  the  record  does  not  show 
the  terms  of  these  contracts,  since  judicial 
notice  may  be  taicen  of  the  reports  made  by 
the  commission  to  congress,  from  which  re- 
ports the  nature  of  the  contracts  is  suffi- 
ciently pointed  out  to  authorize  the  conclu- 
sion to  illustrate  that  they  were  of  the  gen- 
eral character  of  the  one  here  assailed. 

While  the  excerpts  from  the  reports  of  the 
commission,  which  have  been  heretofore  made, 
serve  to  elucidate  the  text*of  the  act,  they 
also,  I  submit,  constitute  a  contemporane- 
ous construction  of  the  provisions  of  the  act 
made  by  the  officers  charged  with  its  ad- 
ministration, which  is  entitled  to  very  great 
weight  Brown  v.  U.  S.,  113  U.  S.  571,  5 
Sup.  Ct  648,  and  cases  there  cited. 

The  rule  sustained  by  these  authorities  re- 
ceives additional  sanction  here,  from  the 
fact  that  the  construction  at  the  time  made 
by  the  commission  was  reported  to  congress, 
and  the  act  was  subsequently  amended  by 
that  body  without  any  repudiation  of  such 
construction. 

It  is,  I  submit,  tlierefore  not  to  be  denied 
that  the  agreement  between  the  carriers, 
the  validity  of  which  Is  here  drawn  in  ques- 
tion, seeking  to  secure  uniform  classifica- 
tion and  to  prevent  the  undercutting  of  the 
published  rates,  even  though  such  agree- 
ments l>e  made  with  competing  as  well  as 
joint  lines,  is  in  accord  with  the  plain  text 
of  the  interstate  commerce  act,  and  is  in 
harmony  with  the  views  of  the  purposes  of 
that  law  contemporaneously  expressed  to 
congiess  by  the  body  immediately  charged 


with  its  administration,  and  tacitly  approv- 
ed by  congress. 

But,  departing  from  a  consideration  of  the 
mere  text  and  looking  at  the  interstate  com- 
merce act  from  a  broader  aspect,  in  order 
to  .discover  the  intention  of  the  lawmaker 
and  to  discern  the  evils  which  it  was  in- 
tended to  suppress  and  the  remedies  which 
it  was  proposed  to  afford  by  Its  enactment, 
it  seems  to  me  very  clear  that  the  contract 
in  question  is  in  accord  with  the  act  and 
should  not  be  avoided. 

It  cannot  be  questioned  that  the  interstate 
commerce  act  was  Intended  by  congress  to 
inaugurate  a  new  policy  for  the  purpose  of 
reasonably  controlling  interstate  commerce 
rates  and  the  dealings  of  carriers  with  ref- 
erence to  such  rates.  Two  systems  wers 
necessarily  presented,— the  one  a  prohibi- 
tion against  the  exaction  of  all  unreasonable 
rates  and,  subject  to  this  restriction,  allow- 
ing the  hourly  and  dally  play  of  untram- 
melled competition,  resulting  in  inequality 
and  discrimination;  the  other  imposing  a 
like  duty  as  to  reasonable  rates,  and,  while 
allowing  competition  subject  to  this  limita- 
tion, preventing  the  injurious  consequences 
arising  from  a*constant  and  daily  change  of 
rates  between  connecting  or  competing 
lines,  thus  avoiding  discrimination  and  pref- 
erence as  to  persons  and  places. 

The  second  of  these  systems  is,  I  submit, 
plainly  the  one  embodied  in  the  interstate 
commerce  act  At  the  outset  reasonable  rates 
are  exacted,  and  the  power  to  strike  down 
rates  which  are  unreasonable  is  provided.  In 
the  subsequent  provisions,  discrimination 
against  persons  and  against  places  to  arise 
from  daily  fluctuation  in  rates  is  guarded 
against  by  requiring  publication  of  rates,  and 
forbidding  changes  of  the  published  rates, 
whether  by  way  of  increase  or  reduction,  dur- 
ing a  limited  time.  To  hold,  then,  tbe  con- 
tract under  consideration  to  be  invalid  when 
it  simply  provides  for  uniform  classification, 
and  seeks  to  prevent  secret  or  sudden  changes 
in  the  published  rates,  would  be  to  avoid  a 
contract  covered  by  the  law,  and  embodied  in 
its  policy.  It  cannot,  I  think,  be  correctly  said 
that,  while  the  avowed  purpose  of  the  coxv 
tract  in  question  embraced  only  the  forego- 
ing objects,  its  ulterior  Intent  was  to  bring 
about  results  in  confiict  with  the  Interstate 
commerce  law.  The  answers  to  the  bill  of 
complaint  specially  denied  the  allegations  ss 
to  the  improper  motives  of  the  parties  to  tht 
contract,  and  also  expressly  averred  theit 
lawful  and  hmocent  intention.  As  the  case 
was  heard  upon  blU  and  answer,  Impropei 
motives  cannot  therefore  be  Imputed.  In- 
deed, the  opinion  of  the  court  sustains  this 
view,  since  It  eliminates  all  consideration  of 
Improper  motives,  and  holds  tliat  the  validity 
of  the  contract  must  depend  upon  its  face, 
and  deduces,  as  a  legal  conclusion  from  this 
premise,  that  the  contract  Is  invalid,  because 
even  reasonable  contracts  are  em^braced  with- 
in the  purview  ot  t^gjti?^  ij9lC^Ol"o  my 
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colnd,  the  jadldal  declaration  that  caniera 
-cannot  agree  among  themselres  for  the  pur- 
pose of  aiding  in  the  enforcement  of  the  pro- 
visions of  the  interstate  commerce  law  will 
strike  a  blow  at  the  beneficial  results  of  that 
act,  and  will  have  a  direct  tendency  to  pro- 
duce the  preferences  and  discriminations 
which  it  was  one  of  the  main  objects  of  the 
act  to  frustrate.  The  great  complexity  of  the 
aubject,  the  numerous  interests  concerned  in 
It,  the  vast  area  over  which  it*operates»  pre- 
sent difficulties  enough  without,  it  seems  to 
me,  it  being  advisable  to  add  to  them  by 
holding  that  a  contract  which  is  supported  by 
<he  text  of  the  law  is  invalid,  because,  al- 
though it  is  reasonable  and  just,  it  most  be 
-considered  as  in  restraint  of  trade. 

Nor  do  I  think  that  the  danger  of  these 
•evil  consequences  is  avoided  by  the  state- 
ment that,  if  the  contract  be  annulled,  these 
dangers  will  not  arise,  because  experience 
fihows  that  contracts  such  as  that  here  in 
^luestion,  when  entered  into  by  railroads,  are 
never  observed,  and  therefore  it  is  Just  as 
though  the  contract  did  not  exist  How,  may 
I  ask,  can  judicial  notice  be  taken  of  this 
fact,  when  It  Is  said  that  Judicial  notice  can- 
not be  taken  of  the  fact  that  there  are  such 
contracts?  How,  moreover,  may  I  ask,  can 
It  be  said  on  one  branch  of  the  case  that  the 
contract,  although  reasonable,  must  be  avoid- 
a^  because  it  is  a  contract  in  restraint  of 
trade,  and  then  on  the  other  branch  declare 
that  contracts  of  that  character  never  do  re- 
strain trade,  because  they  are  never  carried 
out  between  the  parties  who  enter  into  them? 
There  is  another  contention  which,  I  sub- 
mit, is  also  unsound.  That  is  the  suggestion 
that  it  Is  impossible  to  say  that  there  can  De 
8uch  a  thing  as  a  reasonable  contract  between 
railroads  seeking  to  avoid  sudden  or  secret 
<'hanges  in  reasonnble  rates,  because  the  ques- 
tion of  railroad  rates  Is  so  complex,  and  is 
involved  in  so  much  difficulty,  that  to  say 
that  a  rate  is  reasonable  is  equivalent  to  say- 
ing that  it  must  be  fixed  by  the  railroads 
themselves,  as  no  mind  outside  of  the  offi- 
<'!als  of  the  particular  roads  can  determine 
whether  a  rate  is  reasonable  or  not  But  this 
proposition  absolutely  conflicts  with  the  meth- 
ods of  dealing  witli  railroad  rates  adopted  In 
England,  and  expressly  put  in  force  by  con- 
gress in  the  interstate  commerce  act  and  by 
many  of  the  states  of  the  Union.  For  years 
the  rule  In  England  was  reasonable  rates  en- 
forced by  Judicial  power,  and  subsequently 
by  enactment  securing  such  reasonable  rates 
by  administrative  authority.  The  interstate 
commerce  act  especially  provides  for  reason- 
able rates,  and  vests  primarily  in  the  com- 
C  mission,  and  then  In  the  courts,  the  power  to 
I,  enforce  the  provision,  and  like  machinery  Is 
•  provided  •in  many  of  the  states.  Will  it  be 
said  that  congress  and  other  legislative  bodies 
have  provided  for  reasonable  rates,  and  creat- 
ed the  machinery  to  enforce  them,  when 
whether  rates  are  reasonable  or  not  Is  im« 
possible  of  ascertainment?    If  this  proposi'* 


tion  be  conec^  what,  may  I  ask,  beeomM  of 
the  Judgment  of  this  oourt  In  Olndmiall,  N. 
O.  &  T.  P.  Ry.  Got  T.  Interstate  Ck>mmeree 
Commission,  162  U.  S.  184,  16  Sup.  Ct  700, 
where  it  is  held  that  the  order  of  the  commis- 
sion finding  certain  rates  charged  by  a  rail- 
road to  be  unreasonable  was  correct? 

In  conclusion,  I  notice  briefly  the  proposi- 
tion that  though  it  be  admitted  that  contracts, 
when  made  by  individuals  or  private  corpo- 
rations, when  reasonable,  will  not  be  oonsid^ 
ered  as  in  restraint  of  trade,  yet  such  Is  not 
the  case  as  to  public  corporations,  because 
any  contract  made  by  them  in  any  measore 
in  restraint  of  trade,  even  when  reasonable, 
is  presumptively  injurious  to  the  public  Inter- 
ests, and  therefore  invalid.  The  fallacy  In 
this  proposition  consists  in  overlooking  the  dis- 
tinction between  acts  of  a  public  corporation 
which  are  ultra  vires  and  those  which  are  not 
If  the  contract  of  such  a  corporation  which  Is 
assailed  be  ultra  vires,  of  course  the  question 
of  reasonableness  becomes  irrelevant  since 
the  charter  is  the  reason  of  the  being  of  the 
corporation.  Tbe  doctrine  Is  predicated  on 
the  following  expressions  taken  from  the  opin- 
ion of  the  court  expressed  by  Mr.  Chief  Jus- 
tice Fuller  in  Glbbs  v.  Gas  Co,  130  U.  S., 
at  page  408,  0  Sup.  Ct  657: 

"That  in  the  instance  of  business  of  such  a 
character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prej- 
udice to  the  public  interests,  courts  decUne  to 
enforce  or  sustain  contracts  imposing  such  re- 
straint, however  partial,  because  in  contra- 
vention of  public  policy.  This  subject  is 
much  considered,  and  the  authorities  cited,  in 
West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe- 
Line  Co.,  22  W.  Va.  600;  Chicago  Gaslight 
&  Coke  Co.  V.  People's  Gaslight  ft  Coke  Co., 
121  lU.  530,  13  N.  E.  169;  W.  U.  Tel.  Ca  v. 
American  Union  TeL  Co.,  65  Ga.  160." 

But  manifestly,  this  language  must  be  con- 
strued with  reference  to  the  facts  of  the  case 
in  which  it  was  used.  What  the  facts  were^ 
in  that  case  is  shown  by  the  statement  in*j 
the^opinlon  (page  406,  130  U.  S.,  and  page* 
556,  9  Sup.  Ct)  that  the  contract  there  con- 
sidered "was  an  agreement  for  the  abandon- 
ment by  one  of  the  companies  of  the  dis- 
charge of  its  duties  to  the  public.**  It  is  also 
to  be  remembered  that  it  was  this  character 
of  contract—that  is,  one  which  was  ultra  vires 
—which  was  held  to  be  illegal  In  the  West 
Virginia,  Illinois,  and  Georgia  cases  which 
were  cited  in  the  Glbbs  Case  hi  support  of 
the  excerpt  Just  quoted.  That  the  language 
in  the  Glbbs  Cajse  referred  to  conditions  of 
fact  like  that  there  passed  upon— that  is,  con- 
tracts ultra  vires— is  shown  hy  the  subsequent 
case  of  Chicago,  St  L.  &  N.  O.  R.  Co.  v. 
Pullman  South.  Car.  Co.,  139  17.  8.  79,  11 
Sup.  Ct  490,  where  a  contract  of  the  railway 
company  was  assailed  as  \n  restraint  of  trade; 
and  the  court  held  that  although,  by  the 
contract  the  company  had  restrained  itself  for 
a  long  period  of  years  from  using  other  than 
certain  drawing  room  and  sleeping  cars,  the 


(72 


17  SUPREME  COURT  REPORTER. 


contract  was  yet  a  valid  and  proper  contract 
Manifestly,  this  decision  is  utterly  irreconcil- 
able with  the  view  that,  In  the  case  of  a  rail- 
road company,  every  restraint  Imposed  by 
contract  upon  its  freedom  of  action  is  nec- 
essarily injurious  to  the  public  interests,  and 
hence  Invalid.  Indeed,  the  proposition  that 
any  restraint  of  its  conduct  which  a  railroad 
raay  create  1^  contract  is  Invalid,  because  such 
road  la  a  public  corporation.  Is  demonstrated 
to  be  erroneous  by  the  Interstate  commerce  act, 
which,  in  the  provisions  heretofore  referred 
to,  not  only  expressly  authorizes,  but  In  some 
Instances  commands,  agreements  from  which 
restraint  of  the  action  of  the  corporation  nec- 
essarily arises. 

I  am  authorized  to  say  that  Mr.  Justice 
FIELD,  Mr.  Justice  GRAY,  and  Mr.  Justice 
^  8HIRAS  concur  in  this  dissent 

!•  NOTE. 

An  act  to  protect  trade  and  commerce  against 

unlawful  restraints  and  monopolies. 

Be  it  enacted  by  the  senate  and  houjie  of 
representatives  of  the  United  States  of  Ameri- 
ca in  congress  assembled: 

Section  1.  Every  contract  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy. 
In  restraint  of  trade  or  commerce  among  iJie 
several  states,  or  with  foreign  nations,  is  here- 
by declared  to  be  illegal.  Every  person  who 
tnali  make  any  such  contract  or  engage  in  any 
•ach  combination  or  conspiracy,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court. 

Sec  2.  Every  person  who  shall  monopolise, 
or  attempt  to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  na- 
tions, shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of 
the  court. 

Sec.  8.  Every  contract  combination  in  form 
2  of  trust  or  otherwise,  or  conspiracy,  in  re- 
ijstraint  of  trade  or  commerce  in  any  territory 
•  of  the  United*  States  or  of  the  District  of  Co- 
lumbia, or  in  restraint  of  trade  or  commerce 
between  any  such  territory  and  another,  or  be- 
tween any  such  territory  or  territories  and  any 
state  or  states  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  District 
of  Columbia  and  any  state  or  states  or  foreign 
nations,  is  hereby  declared  illegal.  Every  per- 
son who  shall  make  any  such  contract  or  en- 
gage in  any  such  combination  or  conspiracy, 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the 
court 

Sec.  4.  The  several  circuit  courts  of  the  Unit- 
ed States  are  hereby  invested  with  jurisdiction 
to  prevent  and  restrain  violations  of  this  act; 
and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  re- 
spective districts,  under  the  direction  of  the  at- 
torney general,  to  institute  proceedings  in 
equity  to  prevent  end  restrain  such  violations. 
Such  proceedings  mi..y  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such 
violation  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of  snail 
have   been  duly  notified  of  such  petition  the 
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court  shall  proceed,  as  soon  as  may  bt^  t»  Qm 
hearing  and  determination  of  the  case:  and 
pending  such  petition  and  before  final  decree. 
the  court  may  at  any  time  make  sudi  tempo- 
rary restrainmg  order  or  prohibition  as  shall 
be  deemed  just  in  the  premises.  eo 

Sec.  5.  Whenever  it  shall  appear  to  the  court  $ 
before  which  any^proceeding  under  section  four* 
of  this  act  may  be  pending,  that  the  ends  of 
justice  require  tbrt  other  parties  should  be 
brought  before  the  court,  the  court  may  cause 
them  to  be  summoned,  whether  they  reside  In 
tlie  district  in  which  ^e  court  is  held  or  not} 
and  subpoenas  to  that  end  may  be  served  fas 
aiu"  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  eev- 
tract  or  by  any  combination,  or  pursuant  t» 
any  conspiracy  (and  being  the  subject  thereoO 
mentioned  in  section  one  of  this  act,  and  be- 
ing in  the  course  of  transportation  from  one 
state  to  another,  or  to  a  foreign  country,  shall 
be  forfeited  to  the  United  States,  and  may  be 
seized  and  condemned  by  Uke  proceedings  aa 
those  provided  by  law  for  the  forfeiture^  sd- 
xure  and  condemnation  of  property  imports^ 
into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  iv 
his  business  or  property  by  any  other  person 
or  corporation  bv  reason  of  anything  forbiddeii 
or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  circuit  court  of  the  United 
States  in  the  district  in  which  the  defendant 
resides  or  Is  found,  without  respect  to  the 
amount  in  controversy,  and  shall  recover  three* 
fold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attomey'e 
fee. 

Sec.  8.  That  the  word  •person,**  or  ••per- 
sons," wherever  used  in  uiis  act  shall  be 
deemed  to  include  corporations  and  associa- 
tions existing  under  or  authorised  by  the  laws 
of  either  the  United  States,  the  laws  of  any  of 
the  territories,  the  laws  of  any  state,  or  the 
laws  of  any  foreign  country. 

Approved  July  2,  1890. 


(US  U.  8.  2M* 
PANAMA  a  CO.  V.   NAPIBB  SHIPPINCi 
CO. 

(March  22,  1897.) 

No.  102. 

CsRTroRAHi  —  Rbvibw  OF  CiRCorT  Couav  OF  Aw^ 

PEALS  Dbcrbbs— Admiralty  Jubisdiotioh— 

Liability  or  Wharfinobks. 

1.  A  decree  dismissing  a  libel  in  admiralty 
was  reversed  by  the  circuit  court  of  appeals, 
with  directions  to  ascertain  the  damages.  An 
appeal  was  thereafter  taken  from  the  decree 
assessing  damages,  and  this  decree  was  af- 
firmed. Certiorari  was  then  sued  out  from 
the  supreme  court  to  the  circuit  court  of  ap- 
peals. Hddt  that  the  supreme  court  had  pow- 
er to  review  the  whole  case,  and  was  not  lim- 
ited to  the  last  decree  of  the  circuit  court  of 
appeals. 

2.  The  United  States  admiralty  courts  have 
jurisdiction  of  a  libel  in  personam  against  an 
American  corporation  for  injuries  received  by 
a  foreign  vessel  in  a  foreign  port,  by  a  con- 
cealed obstruction  at  a  dock  owned  by  such 
corporation. 

8.  A  wharfinger  is  not  liable  for  injuries  sus- 
tained by  a  vessel  while  mooring,  from  ob- 
structions caused  by  the  sinking  of  a  dredge  in 
the  slip,  when  the  circumstances  are  as  wel> 
known  to  the  ship's  agent  as  to  the  wharflnrer, 
and  the  agent,  and  not  the  wharfinger,  under' 
takes  to  dock  the  ship  in  a  manner  to  avoM 
the  obstructions.  1  C.  C.  A.  576,  60  Fed.  667, 
and  1  U.  S.  App.  161,  reversed. 

On  Writ  of  Certiorari  to  the  drcnli  Oovi 
of  Appeals  for  the  Second  Clr«uiL 
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*  *Tid»  mm  a  libel  In  personam,  filed  !n  the 
dtotrlet  court  for  the  Southern  district  of 
New  York,  to  recover  damages  sustained  by 
the  libelant  through  injuries  received  by  its 
steamer  Stroma,  while  lying  at  the  respond- 
ent's pier  in  the  port  of  Colon. 

The  undisputed  facts  of  the  case  were  sub- 
stantially as  follows:  The  libelant  was  a 
British  corporation  and  owner  of  the  steamer 
Stroma,  and  the  respondent  a  New  York  cor- 
poration, and  the  proprietor  of  certain  piers 
known  as  piers  Nos.  1  and  2  at  Colon,  In  the 
Isthmus  of  Panama,  and  of  a  slip  between 
those  piers.  These  piers  it  was  accustomed 
to  let  to  vessels  desiring  to  use  the  same, 
and  to  charge  wharfage  therefor.  Between 
the  piers,  which  were  parallel  to  each  other, 
was  a  slip  about  135  feet  wide,  in  which 
there  was  water  to  a  depth  of  about  20  feet 
at  the  bulkhead,  to  30  feet  at  the  end  of  the 
pier.  Pier  No.  2  was  about  450  feet  in 
length,  covered  with  a  shed,  in  the  sides  of 
which  were  doors  at  intervals  for  the  trans- 
fer of  cargo  to  and  from  vessels  lying  at  the 
pier. 

For  a  few  weeks  prior  to  the  arrival  of  the 
Stroma,  respondent  had  been  engaged  in 
dredging  the  slip,  and  for  this  purpose  had 
employed  a  steam  dredge,  60  feet  long  by  30 
feet  wide,  consisting  of  a  shallow  scow,  upon 
which  were  a  steam  boiler,  a  crane  operated 
by  machinery,  and  used  for  hoisting  the 
refuse  from  the  bottom  of  the  slip,  and  a 
q>indle  about  9  feet  long,  located  In  the 
middle  of  the  forward  end  of  the  scow,  con- 
stituting the  pivot  of  the  crane.  Ob  Decem- 
ber 6,  1888,  while  the  dredge  was  anchored 
in  the  slip  between  the  piers,  the  port  was 
visited  by  a  storm  known  as  a  ''norther," 
which  was  so  violent  that  the  vessel  foun- 
dered and  sank  in  the  slip.  Respondent  se- 
^  cured  a  wrecking  vessel  and  diver  to  raise 
00  the  dredge,  and  to  remove  it  from  the  slip, 

•  operations *f or  which  were  begun  December 
15th.  The  diver  located  the  dredge  as  lying 
diagonally  across  the  slip,  the  corner  of  the 
dredge  being  about  22  feet  from  pier  No. 
2,  but,  owing  to  the  turbldness  of  the  water, 
he  did  not  discover  the  spindle.  He  also 
found  the  crane  and  boiler  detached  from  the 
dredge,  and  lying  upon  the  other  side,  towards 
pier  No.  1.  He  marked  the  dredge  and  de- 
tached machinery  with  buoys,  located  at  the 
end  of  the  crane,  at  the  platform,  at  the 
boiler,  and  at  the  two  ends  of  the  dredge,— 
five  buoys  in  all.  Besides  the  buoys,  the 
wrecking  boat  Itself  was  secured  hi  the  slip 
near  the  wreck,  the  bead  in,  and  the  stern 
towards  the  sea,  with  two  lines  running 
across  to  each  pier. 

The  Stroma  arrived  in  Colon  about  8 
o'clock  in  the  morning  of  December  31st, 
drawing  11  feet  forward  and  13  feet  aft,  and, 
as  she  approached  the  piers,  her  consignee 
raised  a  flag  at  the  end  of  pier  No.  2  to  in- 
dicate the  berth  she  was  to  occupy.  There 
was  a  shed  on  the  pier,  and.  In  order  to  avail 


herself  of  the  openings  In  tho  shed  In  the 
discharge  of  her  cargo,  the  Stroma  adjusted 
herself  accordingly.  She  lay  at  the  pier  dur- 
ing the  day,  discharging  her  cargo,  and  was 
there  seen  and  visited  by  agents  of  the  re- 
spondent At  about  6  o'clock  in  the  even- 
ing, it  was  reported  that  there  was  some- 
thing wrong  in  the  engine  room,  and,  upon 
the  engineer  going  down,  he  heard  a  rush  of 
water  coming  into  the  ship.  An  investiga- 
tion disclosed  a  hole  in  the  bilge  of  the  sliip*8 
bottom  on  the  starboard  side,  punctured  by 
what  was  afterwards  discovered  to  be  the 
spindle  rising  from  the  deck  of  the  sunken 
dredge.  The  deck  of  the  dredge  was  15  feet 
under  water;  the  spindle  over  7  feet  In 
height,  and  about  9  inches  in  diameter.  The 
vessel  continued  to  fill  with  water,  and  sank. 
Fifteen  days  later,  she  was  raised,  tempo- 
rarily repaired,  and  then  brought  to  New 
York,  where  full  repairs  were  made.  A  coia- 
slderable  portion  of  her  cargo  was  ruined, 
and  other  portions  damaged. 

Upon  a  hearing  in  the  district  court,  the 
libel  was  dismissed  (42  Fed.  922);  and  upon 
appeal  to  the  circuit  court  (in  which  court 
the  appeal  was  pending  when  the  act  estab-eg 
lishing  the  court  of  appeals  was  passed)  theJJ 
decree  of^the  district  court  was  aiBrmed  pro* 
forma,  and  an  appeal  taken  to  the  circuit 
court  of  appeals,  which  reversed  tlie  decrees 
of  the  district  and  circuit  courts  (1  U.  S.  App. 
161,  1  0.  C.  A  576,  and  50  Fed.  557),  and  re- 
manded the  cause  to  the  circuit  court  for  an 
ascertainment  of  damages,  which  were  sub- 
sequently assessed  In  the  circuit  court,  and  a 
final  decree  rendered  for  $88,861.86.  A  sec- 
ond appeal  was  taken  to  the  circuit  court  of 
appeals,  which  on  April  19, 1894,  afllrmed  the 
decree  of  the  circuit  court  (20  17.  S.  App.  568, 
9  C.  0.  A.  553,  and  61  Fed.  408);  whereupon 
respondent  was  granted  a  writ  of  certiorari 
from  this  court 


Frederic  B.   Coudert  for  appellant 
helmus  Mynderse,  for  appellee. 
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Mr.  Justice  BROWN,  after  stating  the  tacts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  comrt 

The  main  question  in  this  case  is  one  of 
fact,  and  turns  upon  the  point  whether  the 
accident  to  the  Stroma  was  caused  by  the 
negligence  of  the  respondent,  or  that  of  the 
libelant 

1.  It  is  claimed  that  upon  this  hearing,  we 
are  limited  to  the  question  of  damages,  for 
the  reason  that  the  writ  of  certiorari  was  is- 
sued after  the  decrees  of  the  district  and  cir- 
cuit courts  dismissing  the  libel  upon  the  mer- 
its had  been  reversed,  the  case  remanded  to 
the  circuit  court  to  assess  the  damages,  a 
final  decree  of  the  circuit  court  for  $38,861.86, 
and  a  second  appeal  to  the  court  of  appeals, 
which  had  pronounced  an  opinion  affirming 
the  decree  of  the  circuit  court  although  no 
formal  decree  seems  to  have  been  entered  at 
Digitized  by  VjOOQIC 


574 


17  SUPREME  COURT  RIQPORTEB. 


the  time  the  writ  of  certiorari  was  issued. 
While  this  writ  beglos  with  a  recital  that 
"there  is  now  pending"  in  the  circuit  court 
of  appeals  "a  suit  in  which,'*  etc.,  we  think  it 
is  giving  it  too  narrow  a  construction  to  hold 
that  It  was  intended  to  bring  before  this 
court  only  the  question  of  damages,  then 
^pending  before  the  circuit  court  of  appeals, 
gj  particularly  in  view  of  the  fact  that  the  pe- 

•  tition  for  the  WTit*of  certiorari  set  forth  the 
facts  of  the  case,  and  claimed  that  up<»i 
those  facts  the  libel  should  have  been  dis- 
missed, making  no  claim  whatever  that  error 
had  been  committed  in  the  assessment  of 
damages.  A  difference  of  opinion  existed  in 
the  court  below  upon  the  question  of  lia- 
bility, and  the  writ  was  granted  to  review  the 
whoie  case  as  on  appeal  from  the  second  de- 
cree of  the  circuit  court,  which  was  contrary 
to  its  first  decree,  and  was  entered  in  obed- 
ience to  the  direction  of  the  court  of  ap- 
peals. 

If,  under  such  circumstances,  this  court 
were  powerless  to  examine  the  whole  case 
upon  certiorari,  we  should  then  be  compelled 
to  issue  it  before  final  decree,  whereas,  as 
was  recently  said  in  the  case  of  The  Oon- 
queror,  17  Sup.  Ct  510,  it  is  and  generally 
should  be  issued  only  after  a  final  decree. 
The  case  of  The  Lady  Pike,  96  U.  &  461,  is 
not  in  point.  In  that  case  there  had  been  an 
appeal  from  a  decree  dismissing  the  libel, 
which  was  reversed  by  this  court,  and  the 
cause  remanded  for  an  assessment  of  dam- 
ages. A  second  appeal  was  taken  from  such 
assessment,  and  it  was  held  that  the  re-ex- 
amlnation  of  the  case  could  not  extend  to 
anything  decided  here  upon  the  first  appeaL 
So,  in  Ames  v.  Quimby,  106  U.  S.  342,  1  Sup. 
Ct.  116,  it  was  held  that  after  a  new  trial 
had  been  had,  pursuant  to  the  mandate  o^ 
this  court,  and  a  second  Judgment  rendered, 
no  errors  other  than  tliose  committed  after 
the  mandate  was  received  below  can  be  con- 
sidered here.  To  the  same  effect  are  Rob- 
erts V.  Cooper,  20  How.  467;  Supervisors  v. 
Kennleott,  94  U.  S.  408;  Clark  v.  Keith.  106 
U.  S.  464,  1  Sup.  Ct.  5<jS;  and  Chaffln  v.  Tay- 
lor, 116  U.  S.  507,  6  Sup.  Ct  518.  But,  while 
the  court  of  appeals  may  have  been  limited 
on  the  second  appeal  to  questions  arising  up- 
on the  amount  of  damages,  no  such  limitation 
applies  to  this  court,  when.  In  the  exercise  of 
its  supervisory  jurisdiction,  it  Issues  a  writ 
of  certiorari  to  bring  up  the  whole  record. 
Upon  such  writ  the  entire  case  Is  before  us 
for  examination. 

2.  There  is  no  (llfflculty  about  the  jurisdic- 
tion of  a  court  of  admiralty  In  this  case.    So 
far   as   concerns   the   subject-matter   of   the 
u  libel,  it  is  covered  by  the  case  of  Philadelphia, 
J5  etc.,  R.  Co.  V.  Philadelphia,  etc.,  Towboat  Co., 

•  23  How.  200,  in  which  It  was  held  that*the 
jurisdiction  of  a  court  of  admiralty  extended 
to  an  injury  received  by  a  vessel  by  running 
upon  certain  piles  which  had  been  negligently 
left  in  the  bed  of  the  Susquehannah  river  at 


Havre  de  Omoe.  See,  also,  Atlee  t.  Paiciket 
Co.,  21  WalL  889,  and  2  Brown,  OlT.  &  Adm. 
Law,  208. 

The  fiict  that  the  cause  of  action  arose  la 
the  waters  of  a  foreign  port  Is  immaterial. 
While  in  some  cases  it  is  said  that  a  court  of 
admimlty  has  jurisdiction  of  all  torts  arising 
upon  the  high  seas,  or  upon  the  nayigaA)Ie 
waters  of  the  United  States  (The  Commerce, 
1  Black,  574;  Holmes  v.  Railroad  Co.,  6  Fedi 
77;  The  Clatsop  Chief,  8  Fed.  167),  the  con- 
nection in  which  those  words  are  found  in- 
dicate that  they  were  not  used  restrictlvely; 
and  the  law  Is  entirely  well  settled  both  in 
England  and  in  this  countiy  tliat  torts  orig- 
inating within  the  waters  of  a  foreign  power 
may  be  the  subject  of  a  suit  In  a  domestic 
court  The  authorities  upon  this  subject  are 
fully  reviewed  in  an  exhaustive  opinion  by  the 
late  Judge  Emmons  in  the  case  of  The  Avon, 
Brown,  Adm.  170,  Fed.  Cas.  No.  680,  where- 
in Jurisdiction  was  taken  of  a  collision  oc- 
curring upon  the  Welland  Canal,  In  Canada. 
To  the  same  effect  are  Smith  ▼.  Condry,  1 
How.  28;  The  Tlconderoga,  Swab.  215;  The 
Griefswald,  Id.  430;  The  Diana,  Lush.  589; 
The  Courier,  Id.  461;  The  Halley,  L.  B.  2 
Adm.  &  Ecc.  3,  L.  B.  2  P.  C.  193;  The  BCali 
Ivo,  L.  B.  2  Adm.  &  Ecc.  356;  The  M.  Moz- 
ham,  1  Prob.  Div.  43, 107. 

Indeed,  large  numbers  of  collisions  arise  up- 
on the  Canadian  side  of  the  St  Clair,  Detroit, 
and  St  Lawrence  rivers,  which  would  not  be 
cognizable  in  our  courts,  if  the  general  prop- 
osition claimed  by  the  appellant  were  true, 
since,  by  the  treaty  between  this  country  and 
Great  Britain,  the  boundary  line  is  located  in 
or  near  the  center  of  the  river. 

Had  both  parties  to  the  lib^  been  foreign- 
ers, it  might  have  been  within  the  discretion 
of  the  court  to  decline  Jurisdiction  of  the  case, 
though  the  better  opinion  is  that  even  under 
those  circumstances,  the  court  will  take  cog- 
nizance of  torts  to  which  both  parties  are 
foreigners;  at  least  in  the  absence  of  a  pro- 
test from  a  foreign  consul.  The  Maggie, 
Hammond,  9  Wall.  435;  The  Belgenland,  114{^ 
U.  S.  355,  5  Sup.  Ct.  SCO;  The  Courier,*Lush.» 
541;  The  Havana,  1  Spr.  402,  Fed.  Caa  No. 
6,226;  The  Invincible,  2  Gall.  29,  Fed.  Gas. 
No.  7,054;  The  Johann  Frederick,  1  W.  Bob. 
Adm.  35;  The  Charkleh,  L.  B.  4  Adm.  ft  Ecc. 
120;  The  Vlvar,  2  Prob.  Div.  29;  The  Anne 
Johanne,  2  Stu.  Adm.  43;  Thomassen  v. 
Whitwell,  9  Ben.  113,  Fed.  Cas.  No.  18,928; 
Chubb  V.  Packet  Co.,  39  Fed.  431. 

3.  Was  there  any  negligence  on  the  part  of 
the  respondent  or,  to  state  it  more  accurate- 
ly, was  there  any  negligence  with  respect  to 
the  libelant  or  of  which  it  was  entitled  to 
complain? 

The  owners  of  the  Stroma  were  represent- 
ed at  Colon  by  one  Andrews,  who  was  acting 
as  the  agent  for  William  Warriner,  the  regu- 
lar agent  of  the  West  India  &  Pacific  Steam- 
ship Company,  and  the  consignee  at  Colon 
of  the  Stroma.  Learning  that  the  steamer 
Digitized  by  VjOOQlC 


PANAMA  B.  CO.  v.  NAPIER  SHIPPINO  CO. 


675 


was  about  to  arrive,  Andrews  wrote  to  Mr. 
Abello,  the  harbor  master  of  the  port,  and 
the  freight  agent  of  the  Panama  Company, 
asking  him  that  a  berth  be  assigned  to  the 
Stroma,  which  was  expected  to  arrive  in  a 
day  or  two.  In  reply,  Mr.  Abello  came  to 
him  in  person,  and,  as  Abello  says,  told  him 
the  West  Indian,  also  expected,  could  go  to 
No.  1  wharf,  but  that  he  had  no  berth  for 
the  Stroma.  Mr.  Andrews  suggested  to  him 
that  the  seaward  end  of  the  north  side  of  No. 
2  wharf  might  be  a  suitable  place,  and  Abel- 
lo assented  to  his  putting  her  there.  An- 
drews admits  that  he  had  seen  the  dredge 
sink  in  the  slip,  but  claims  that,  "at  the  time 
It  sunk,  it  was  lying  close  to  No.  1  wharf,  to 
which  It  had  been  moored,"  the  distance  be- 
tween the  two  wharves  being  about  150  feet 
As  his  office  was  opposite  Abello's,  and  but 
a  short  distance  from  the  dock,  he  must 
have  known  that  a  diver  had  been  engaged 
in  the  work  of  raising  the  sunken  dredge, 
although  he  testifies  that  he  could  not  say 
that  he  saw  the  diver  at  work,  and  did  not 
remember  being  Informed  that  the  dredge 
was  broken  Into  pieces,  which  were  scattered 
about  in  several  places  In  the  slip.  He  could 
hardly  have  failed  to  observe  that  no  vessel 
had  been  moored  on  that  side  of  the  slip 
since  the  dredge  sank.  He  denies  that  he 
had  seen  any  of  the  buoys  which  had  been 
So  placed  to  mark  the  position  of  the  sunken 
•  dredge,  and  saya^that  hA  took  it  for  granted 
that  the  railroad  company,  having  had  a 
diver  at  work  on  the  sunken  dredge  for  sev- 
eral days,  knew  whether  this  berth  was 
safe  or  not;  that  he  relied  upon  their  knowl- 
edge for  a  safe  berth,  and  supposed  that 
the  wreck  was  on  the  north  side  of  the  slip, 
where  he  saw  the  dredge  sink.  It  appears, 
however,  that  operations  for  raising  the 
wreck  had  been  progressing  for  about  three 
weeks  prior  to  the  arrival  of  the  Stroma. 

The  steamer  arrived  at  about  8  o'clock  in 
the  morning  of  December  31st,  was  met  by  a 
boat  sent  out  by  the  agent  of  the  company  to 
direct  her  to  the  dock,  and  was  ordered  by 
the  man  in  charge  to  go  to  pier  No.  2,  and 
find  a  berth  on  the  north  side  of  the  wharf. 
As  the  steamer  approached,  the  company's 
flag  was  displayed  from  the  comer  of  the 
wharf,  indicating  the  position  she  should 
take.  As  she  neared  the  wharf,  Andrews 
spoke  to  the  officer  in  charge,  reminding  him 
of  the  dredge  being  there,  pointing  him  in 
the  direction,  and  then  called  out  to  the  cap- 
tain, "Hug  in  close  to  the  wharf,  and  you 
will  clear  the  wreck."  The  testimony  of  the 
supercargo  of  the  Stroma  was  that,  as  the 
steamer  swung  along  parallel  with  the  pier, 
Andrews  called  out  to  the  captain  'to  be 
very  careful  in  backing  up  the  dock,  and  not 
permit  the  stem  of  the  ship  to  swing  out 
into  the  dock,  as  there  was  a  sunken  dredge 
somewhere  up  the  dock  that  it  might  run 
foul  of;  and  that  similar  instructions  were 
l^ven  by  Mr.  Commager,  an  employ^  of  the 


railroad  company,  who  was  standing  on  the 
dock  awaiting  her  arrivaL 

This  testimony  Is  corroborated  by  Comma- 
ger himself,  who  swears  that,  when  he  went 
down  to  meet  the  steamer,  he  reminded  An- 
drews of  the  danger,  saying,  *'I  suppose  you 
have  not  forgotten  about  that  dredge,"  point 
ing  out  its  position,  and  that  Andrews  did 
not  answer  him,  but  spoke  to  some  officer  of 
the  boat,  calling  out  and  reminding  him  of 
the  dredge  being  there.  This  testimony  is 
also  corroborated  by  that  of  the  witness 
Muller,  also  an  employ d  of  the  railroad  com- 
pany, who  heard  the  conversation  with  Com- 
mager. It  would  appear  that  at  this  timCg^ 
the  buoys  which  had  been  placed  to  mark  theg 
position  of  the  wreck  were  still  visible;* at* 
least  four  witnesses  swore  to  that  elTect, 
and  there  was  practically  nothing  to  con- 
tradict them.  But,  as  they  do  not  seem  to 
have  been  at  all  conspicuous,  we  do  not  think 
that  negligence  can  be  Imputed  to  any  one 
for  not  observing  them. 

Had  the  respondent  undertaken,  through 
its  agent,  to  provide  a  berth  for  the  Stroma, 
and  see  that  she  was  properly  moored,  it 
would  probably  have  been  responsible  for 
this  accident;  but  It  appears  that  Abello, 
the  company's  agent,  on  being  applied  to  for 
a  berth,  merely  assented  to  a  suggestion 
made  by  Andrews,  that  the  Stroma  was  a 
small  steamer,  and  that  he  could  very  easily 
put  her  on  the  north  side  of  No.  2  pier,  on 
the  other  side  of  the  obstruction  (meaning 
thereby  the  seaward  end  of  the  wharf),  to 
which  Andrews  replied  that,  "if  yon  will  do 
that,  there  will  be  no  objection  to  'your  doing 
80."  He  further  says  that,  in  the  same  in- 
terview, Andrews  told  him  that  he  had  seen 
the  dredge  sink;  that  he  had  been  on  the 
wharf  when  she  had  sunk  in  the  morning; 
and  that  he  had  witnessed  her  going  down. 
Not  only  had  Andrews  undertaken  himself 
to  bring  the  ship  to  a  berth,  but  he  admits  it 
to  have  been  the  custom  of  the  place  for  the 
railroad  company  to  leave  the  putting  of  the 
ship  at  the  berth  entirely  under  the  manage- 
ment of  the  agent  of  the  ship.  Under  such 
circumstances,  it  is  clear  that  Andrews, 
knowing  that  the  dredge  was  sunk  some- 
where in  the  slip,  should  have  made  further 
Inquiries  as  to  its  exact  location,  since  from 
their  conversation,  and  from  what  Abello 
Imew  of  Andrews'  knowledge,  he  had  a  right 
to  assume  that  Andrews  had  informed  him- 
self of  the  danger  of  the  Stroma  lying  there, 
and  of  the  spot  where  the  dredge  was  sunk; 
or,  at  least,  that  he  would  look  for  the  buoys 
and  ascertain  for  himself. 

In  all  the  cases  in  which  wharfingers  have 
been  held  for  casualties  of  this  kind,  the  ves- 
sel has  approached  the  slip  in  ignorance  of 
the  real  condition  of  the  bottom,  and  the  re- 
spondent has  been  held  liable  upon  the  the- 
ory that  it  was  his  duty  to  furnish  a  safe 
berth. 

This  test  is  manifestly  inapplicable  where 
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the  agent  of  the  vessel  Is  already  acquainted 
^with  the  danger,  and  assumes  the  responsl- 
gbility  of  providing  her  with  a  safe  berth. 
«  In  this  case*  there  was  no  misrepresentation 
or  concealment,  and,  if  Abello  did  not  point 
out  the  precise  location  of  the  dredge,  it  was 
evidently  because  be  supposed,  and  had  a 
right  to  suppose,  that  Andrews  knew  it  al- 
ready, or  would  make  further  inquiries  if  he 
deemed  It  necessary.  It  is  altogether  prol>- 
able  that  both  parties  assumed  that  the 
Stroma,  being  a  small  steamer,  drawing  only 
13  feet  of  water,  when  there  were  22  feet  of 
clear  water  above  the  deck  of  the  dredge, 
could  safely  lie  inside,  if  not  immediately 
over,  the  dredge,  and  that  both  overlooked 
the  existence  of  the  spindle;  but,  if  Andrews 
was  apprised  of  the  danger  which  the  Stro- 
ma might  incur  by  lying  there,  it  is  scarcely 
just  to  Impose  a  liability  upon  the  respond- 
ent for  the  consequences  of  the  spindle,  the 
existence  of  which  did  not  appear  to  have 
been  known  either  to  Andrews  or  to  Abello, 
and  which,  if  known,  neither  party  had  con- 
sidered of  sufficient  importance  to  specially 
provide  against  It  would  doubtless  have 
been  more  prudent  for  Abello  to  have  in- 
formed Andrews  fully  and  explicitly  of  the 
danger  he  was  incurring,  but  we  think  that, 
under  the  circumstances,  he  discharged  his 
legal  obligation. 

As  the  diver,  who  was  sent  down  to  locate 
and  buoy  the  dredge,  never  discovered  the 
spindle,  owing  to  the  extreme  turbidness  of 
the  water,  it  is  difficult  to  see  how  negli- 
gence can  be  imputed  to  the  respondent  for 
not  having  -warned  the  master  of  the  steam- 
er specially  against  it  Indeed,  so  little  ap- 
pears to  have  been  known  about  it  that, 
when  a  consultation  was  called,  after  the  ac- 
cident occurred,  at  which  Mr.  Andrews  and 
Mr.  Dennis,  an  associate  superintendent  of 
the  respondent,  took  part,  no  one  of  them 
was  able  to  surmise  what  had  caused  the 
disaster,  the  general  opinion  seeming  to  be 
that  the  Stroma  had  settled  upon  a  pile,  or 
a  piece  of  machinery  dropped  by  a  Spanish 
steamer.  No  one  suspected  that  the  dredge 
had  caused  the  damage,  until  the  diver  and 
surveyors,  on  the  follow^ing  day,  reported  the 
fact.  If,  as  we  have  already  found,  Mr. 
Andrews  was  either  apprised  of,  or  put  upon 
inquiry  as  to,  all  the  acts  with  regard  to 
the  location  of  the  sunken  dredge,  respond- 
ent cannot  be  chargeable  with  negligence 
S  because  it  did  not  warn  him  specially 
Sf against*  the  spindle,  since  it  had  not  been 
informed  of  Its  existence  by  the  diver,  who 
does  not  seem  to  have  been  guilty  of  any 
negligence  in  not  discovering  it,  and  for 
whose  negligence  it  is  at  least  doubtful 
whether  respondent  would  have  been  liable. 
Inasmuch  as  we  are  of  opinion  that  the  cir- 
cuit court  of  appeals  was  in  error  in  holding 
the  respondent  liable,  the  decree  of  the  cir- 
cuit court  of  July  7,  1891,  must  be  affirmed, 
and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  libel* 
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No.  loe. 

EVIDBT^CB— PlBADINO — ACTION  OK  NOTB— RbOOBO 

ON  Ekrok— Instructions— Frivolous  AppBAXk 

1.  Conversations  between  two  makers  of  a 
note,  whereby  one  of  them  was  indooed  to 
sign  it,  are  not  competent  evidence  to  affect 
the  payee,  when  he  was  not  present  and  had 
no  knowledge  thereof. 

2.  In  an  action  on  a  note,  evidence  of  col- 
lateral security,  which  it  Is  claimed  should 
have  been  exhausted  before  an  action  could  be 
brought,  is  inadmissible,  when  the  matter  of 
the  collateral  is  not  mentioned  in  the  answer. 

8.  A  party  cannot,  by  merely  filing  with  tlie 
clerk  an  affidavit  not  incorporated  m  any  bill 
of  exceptions,  bring  into  the  record  evidence 
of  what  took  place  at  the  triaL 

4.  Error  cannot  be  adjudged  of  a  refusal  to 
give  an  instruction  presented  at  some  time 
after  the  court  has  finished  the  general  charge, 
when  the  record  does  not  show  at  what  par- 
ticular time,  or  that  the  matter  was  not  fully 
covered  by  the  general  charge. 

5.  Ten  per  cent  damages  awarded  to  de- 
fendant in  error,  under  Sup.  Ct  Rule  23,  cL 
2  (3  Sun.  Ct  xili.),  on  the  ground  that  the  errom 
assignea  were  frivolous,  and  the  writ  was  taken 
merely  for  delay. 

In  Brror  to  the  Supreme  Court  of  the  Ter-^ 
ritory  of  Utah.  h 

*0n  June  8,  1802,  the  defendant  in  error? 
commenced  suit  in  the  district  court  of  the 
Fourth  Judicial  district  of  the  territory  of 
Utah  for  the  county  of  Weber  upon  a  prom- 
issory note,  of  which  the  following  is  a 
copy: 

**$ 6,700.  Salt  Lake  City,  Utah,  April  8,  1891. 
"On  or  before  the  23rd  day  of  April,  1802, 
without  grace,  for  value  received,  we,  or 
either  of  us,  promise  to  pay  to  the  order  of 
Richard  FUnt  sixty-seven  hundred  dollars, 
negotiable  and  payable  at  Ogden,  Utah, 
without  defalcation  or  discount,  with  inter- 
est at  the  rate  of  ten  per  cent  per  annnm 
from  date  until  paid,  both  before  and  after 
Judgment. 
''Interest  payable  semiannually. 

«*Alfred  H.  Nelson. 

"Frank  J.  Cannon. 

••A.  H.  Cannon." 

The  original  answer  denied  that  plaintiff 
was  the  owner  or  holder  of  the  note,  and 
alleged  generally  that  it  was  made  without 
consideration,  and  that  plaintiff  wrongfully 
obtained  possession  thereof.  Subsequently 
an  amendment  was  filed  which  stated  that 
the  plaintiff  had  been  since  about  June  19, 
1889,  the  holder  and  owner  of  two  prom- 
issory notes  signed  by  the  defendants  Nel- 
son and  Frank  J.  Cannon,  amounting  to 
$6,700;  that  he  offered  to  surrender  those 
notes  and  waive  all  claim  for  interest  if 
the  makers  of  those  notes  would  furnish 
him  a  new  note  signed  by  them  and  their 
co-defendant  in  this  case,  A.  H.  Cannon; 
that  In  reliance  upon  such  agreement  th« 
note  sued  upon  was  signed,  and  the  plain- 
tiff obtained  possession  of  it  upon  a  prom- 
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tee  to  return  the  old  notes,  which  he  had 

failed  to  do.    This  amended  answer  was 

met  by,  in  substance,  a  general  denial.   Up- 

qqOu  a  trial  before  the  court  and  a  Jury  a  ver- 

gdict  and  judgment  were  returned  and  en- 

•  tered^in  favor  of  the  plaintiff  for  the  full 
amount  of  the  note  and  interest  This  judg- 
ment was  thereafter  affirmed  by  the  su- 
preme court  of  the  territory,  to  reverse 
which  latter  judgment  of  affirmance  a  writ 
of  error  was  sued  out  from  this  court. 

A.  R.  Heywood,  for  plaintiffs  in  error. 
Pliny  B.  Smith,  for  defendant  in  error. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

On  the  face  of  the  paper  the  right  of  the 
plaintiff  to  recover  is  clear.  The  record 
does  not  contain  the  entire  testimony  of- 
fered on  the  trial.  It  cannot,  therefore,  be 
said,  even  if  this  court  were  at  liberty  to  ex- 
amine the  testimony,  that  it  was  not  amply 
sufficient  to  sustain  the  verdict  and  judg- 
ment 

It  is  alleged  that  the  trial  court  erred  in 
ruling  out  evidence  of  a  conversation  be- 
tween Frank  J.  Gannon  and  A.  H.  Gannon 
in  the  absence  of  the  plaintiff,— a  conversa- 
tion which  it  was  claimed  Induced  A.  H. 
Gannon  to  sign  the  note.  The  mere  state- 
ment of  the  proposition  carries  its  own  an- 
swer. Gonversations  between  two  makers 
of  a  note  in  the  absence  of  the  payee  are 
clearly  not  binding  upon  the  latter.  No 
representations,  true  or  false,  made  by  one 
maker  of  a  note  to  another,  no  secret  under- 
standing between  such  makers,  no  induce- 
ments offered  by  one  to  the  other,  affect  the 
validity  of  the  instrument  in  the  hands  of 
the  payee,  unless  he  knew,  or  was  charge- 
able with  notice  of,  such  facts.  The  vital 
question  is  not  what  passed  between  the 
makers  by  themselves,  but  wliat  passed  be- 
tween the  payee  and  any  one  of  the  makers. 

It  is  also  alleged  that  there  was  error  in 
refusing  to  permit  evidence  as  to  certain 
collateral  security,  which  it  is  claimed 
should  have  been  exhausted  before  an  ac- 
tion could  be  maintained  on  the  nota  It  Is 
^a  sufficient  reply  to  this  contention  that 
Jj  there  is  no  suggestion  in  the  answer  of  any 

•  collateral*  security,  and  the  court  properly 
refused  to  consider  any  defenses  not  so  pre- 
sented. 

A  final  matter  is  this:  Frank  J.  Gannon 
testified  that  when  he  handed  this  note  to 
plaintiff  the  latter  promised  to  return  the 
two  original  notes  of  $3,200  and  $3,500,  re- 
spectively, amounting  in  the  aggregate  to 
$6,700,  which  he  then  held;  that  he  failed 
to  do  so,  or  to  cancel  such  prior  notes.  The 
bill  of  exceptions  states  that  the  defendants 
asked  the  following  instruction: 

"If  you  find  that  Flint  took  the  note  in 
rait  under  the  representations  chat  he  would 
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return  it  the  foDowing  day  or  cancel  the 
old  notes,  then  you  must  find  a  verdict  for 
defendants." 

Upon  which  the  court  made  thia  minute: 

*'Not  handed  in  until  after  the  instruction 
had  been  given. 

"This  request  was  not  given  the  court  un- 
til after  the  court  had  instructed  the  jury; 
therefore  refused." 

The  instructions  which  were  given  are  not 
copied  in  the  record,  nor  is  there  anything 
in  the  bill  of  exceptions  showing  how  long 
after  the  court  had  finished  its  charge  to 
the  jury  this  instruction  was  asked.  It  te 
true  that  there  appears  in  the  transcript,  as 
printed,  this  affidavit  of  counsel: 

"A.  R.  HejTwood,  on  oath,  says:  I  hand- 
ed above  request  for  instruction  to  judge 
immediately  on  his  ceasing  his  own  charge 
to  jury,  and  on  his  refusal  I  took  on  the 
margin  an  exception  to  his  refusal." 

But  no  such  affidavit  can  be  considered 
by  this  court  A  party  cannot  by  merely 
filing  with  the  clerk  an  affidavit,  not  incor- 
porated in  any  bill  of  exceptions,  bring  into 
the  record  evidence  of  what  took  place  on 
the  triaL  So  that  upon  the  record,  as  prop- 
erly prepared,  we  can  only  consider  the 
question  whether  error  can  be  adjudged  in 
a  refusal  by  the  trial  court  to  give  an  in- 
struction presented  at  any  time  after  it  hav 
finished  its  charge,  and  when  it  does  not 
appear  that  the  same  matter  has  not  al- 
ready been  fully  and  satisfactorily  explain- 
ed to  the  jury.  Obviously  but  one  answer 
can  be  given  to  this  question.  It  cannot 
be  that  after  the  court  has  finished  its 
charge,  after  perhaps  the  jury  have  retired^ 
to  consider  of  their  verdict,  and  at  any  thnej^ 
before  such  verdict  is  retumed,*a  party  can* 
hand  up  an  instruction  to  the  court  and  de- 
mand, as  of  right,  that  it  shall  be  given 
to  the  jury;  and  then,  if  the  court  fails  to 
recall  the  jury  and  give  such  instruction, 
and  it  embodies  a  proposition  apparently 
correct,  the  judgment  must  be  set  aside, 
without  any  showing  as  to  what  the  charge 
of  the  court  really  was,  or  that  it  did  not 
cover  the  matter  contained  in  this  instruc- 
tion asked  at  such  late  time.  It  is  unnec- 
essary to  consider  whether  the  proposition 
of  law,  as  stated  therein,  wss  correct  or 
not  It  is  enough  to  hold  that,  so  far  as  this 
record  discloses  the  time  and  manner  in 
which  this  instruction  was  presented,  it 
does  not  affirmatively  appear  that  it  was 
presented  under  such  circumstances  as  to 
demand  consideration  on  the  part  of  the 
court 

These  are  all  the  questions  presented. 
We  see  no  error  in  the  record,  and  must  af- 
firm the  judgment 

The  defendant  in  error  (plaintiff  below) 
asks  this  court  to  add  10  per  cent  damages, 
on  the  ground  of  the  frivolousness  of  the  er- 
rors alleged,  and  because  the  suing  out  of 
the  writ  of  error  was  for  delay.    Under 
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clause  2  of  role  23  of  this  court  (8  Sup.  Ct 
zUL),  we  think  this  application  should  be 
granted.  The  Judgment  is  afflrmedt  with 
costs  and  10  per  cent  damages. 


cm  U.  8.  269) 

GIBSON  ▼.  UNITED  STATES. 

(March  22,  1897.) 

No.  155. 

Naviouilb  Wate Hi— Control  bt  United  States 
—Improvement— Incidental  Damage— Com- 
pensation—Constitutional  Law. 

1.  All  navigable  waters  are  under  the  con- 
trol of  the  United  States  for  the  purpose  of 
regulating  and  improving  the  navigation,  and 
though  the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states  and  individual 
owners  under  them,  It  is  always  subject  to  the 
servitude  in  respect  to  navigation  created  in 
favor  of  the  federal  government  by  the  con- 
stitution. 

2.  Where  the  building  of  a  dike  by  the  fed- 
eral government,  for  the  purpose  of  improving 
a  navigable  river,  so  changes  the  flow  of  the 
water  as  to  prevent  the  access  of  boats  to  the 
landing  ^lace  of  a  lower  riparian  owner,  ex- 
cept at  high  stages  of  water,  this  is  not  a  tak- 
ing of  private  property  for  public  use,  for 
which  compensation  must  be  made,  under  the 
fifth  amendment  to  the  constitution,  but  is  a 
mere  incidental  consequence  of  the  lawful  ex- 
ercise of  a  governmental  power,  for  which  the 
govenxnent  is  not  liable. 

Appeal  from  Court  of  Claims. 
This  was  a  petition  to  recover  damages 
because  of  the  construction  of  a  dike  by  the 
United  States  in  the  Ohio  river  at  a  point 
off  Neville  Island,  about  nine  miles  west 
of  the  city  of  Pittsburg.  The  coiu^  of  claims 
made  the  following  findings  of  fact: 

"(1)  In  the  year  1885,  and  before,  the 
claimant  was  the  owner  in  her  own  right 
and  in  possession  of  a  tract  of  land  contain- 
ing about  20  acres,  situate  on  Neville  Island, 
In  the  Ohio  river,  9  miles  below  the  city  of 
Pittsburg,  in  the  county  of  Allegheny  and 
state  of  Pennsylvania. 

"(2)  The  claimant's  land,  at  the  time  of 
the  alleged  grievance,  was  in  a  high  state 
of  cultivation,  well  Improved,  wlto  a  good 
dwelling  house,  barn,  and  other  outbuildings. 
The  claimant  was  in  the  year  1885,  and  Is 
now,  engaged  in  market  gardening,  cultivat- 
ing, and  shipping  strawberries,  raspberries, 
potatoes,  melons,  apples,  peaches,  etc.,  to  the 
cities  of  Pittsburg  and  Allegheny,  Pa.,  for 
sale. 

"(3)  The  claimant's  farm  has  a  frontage  of 
1,000  feet  on  the  north,  or  main  navigable, 
channel  of  the  Ohio  river,  where  the  claim- 
ant has  a  landing,  which  was  used  in  ship- 
ping the  products  from,  and  the  supplies  to, 
her  said  farm;  that  the  said  farm  extends 
across  the  said  Neville  island  In  a  southwest- 
erly direction  to  the  south  channel  of  said 
Ohio  river,  which  is  not  navigable;   that  the 
said  landing  is  the  only  one  on  claimant's 
,  farm  from  which  slie  can  ship  the  products 
!^  from,  and  supplies  to,  her  farm. 
•  *  "(4)  Congress,  by  the  river  and  harbor  acts 


of  July  5, 1884  (^  Stat  188, 147),  and  August 
5, 1886  (24  Stat  810,  827),  authorized  and  di- 
rected the  Improvement  of  the  said  Ohio 
river  as  follows: 

'"ImproYlng  the  Ohio  rlrer:  Oontlniiinc 
improyement,  six  hundred  thousand  doUan.' 
Act  1884. 

"  'Improving  the  Ohio  river:  Continuing 
improvement,  three  hundred  and  seyenty-flve 
thousand  ($375,000)  dollars.'    Act  1886. 

"Under  said  authority  Lieut  Ool.  William 
E.  Merrill,  of  the  engineer  corps  of  the  U. 
S.  army,  by  the  direction  of  the  chief  of 
engineers  of  the  U.  S.  army,  and  the  secre- 
tary of  war,  commenced  June  17,  1885,  the 
construction  of  a  dike  2,200  feet  in  length  to 
concentrate  the  water-flow  In  the  main  dkan- 
nel  of  the  Ohio  river,  beginnhig  at  a  point 
on  said  Neville  Island  400  feet  east  of  the 
claimant's  farm,  and  running  in  a  north- 
westerly direction  with  the  main  or  naviga- 
ble channel  of  the  said  Ohio  river  to  the  outer 
point  of  a  bar  in  said  river  known  as  'Merrl- 
man's  Bar,'  contiguous  to  and  extending  Into 
the  said  river  from  the  northwest  point  of 
claimant's  farm;  that  the  said  dike  has  been 
completed  to,  and  beyond,  the  northeastern 
point  of  said  Merriman's  bar. 

'*(5)  The  construction  of  said  dike  by  the 
United  States  for  the  purposes  aforesaid  has 
substantially  destroyed  the  landing  of  the 
claimant,  by  preventing  the  free  egress  and 
ingress  to  and  from  said  landing  on  and  in 
front  of  the  claimant's  farm,  to  the  main  or 
navigable  channel  of  said  river. 

"The  claimant  Is  unable  to  use  her  landing 
for  the  shipment  of  products  from,  and  sup- 
plies to,  her  farm  for  the  greater  part  of  the 
gardening  season  on  account  of  said  dike 
obstructing  the  passage  of  the  boats;  that 
she  can  only  use  the  said  landing  at  a  high 
stage  of  water;  that  during  the  ordinary 
stage  of  water  the  claimant  cannot  get  the 
products  off,  or  the  supplies  to,  her  farm, 
without  going  over  the  farms  of  her  neigh- 
bors to  reach  another  landing. 

"(6)  The  claimant's  bind  was  worth  |600 
per  acre  before  the  construction  of  the  said 
dike;   that  It  Is  now  greatly  reduced  in  val-n 
\^e  (from  $150  to  $200  per  acre)  by  the  ob-g 
struction  caused^y  said  dike;   that  the  dam-* 
age  to  the  claimant's  farm  exceeds  the  sum 
of  $3,000. 

"(7)  Claimant's  access  to  the  navigable  por- 
tion of  the  stream  was  not  entirely  cut  off; 
at  a  9-foot  stage  of  the  water,  which  fre- 
quently occurs  during  November,  December, 
March,  April,  and  May,  she  could  get  Into 
her  dock  in  any  manner;  that  from  a  3-foot 
stage  she  could  communicate  with  the  navi- 
gable channel  through  the  chute;  that  at 
any  time  she  could  haul  out  to  the  channel 
by  wagon. 

"(8)  There  was  no  water  thrown  back  on 

claimant's  land  by  the  building  of  said  dike, 

and  that  said  dike  has  ntt  itself  come  Into 

physical  contact  with  claimant's  land,  and 

has  not  been  the  cause  of  anyrsu^^ysical 
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contact  In  any  other  way.  In  making  the 
Improyement  the  defendants  did  not  recog- 
nize any  right  of  property  in  the  claimant 
in  and  to  the  right  alleged  to  be  affected, 
did  not  attempt  or  assnme  to  take  private 
property  in  and  by  the  construction  of  the 
dike,  but  proceeded  in  the  exercise  of  a 
claimed  right  to  Improve  the  navigation  of 
the  river." 

And  upon  these  findings  the  court  held, 
as  a  conclusion  of  law,  that  the  claimant  was 
not  entitled  to  recover,  and  dismissed  the 
petition. 

The  opinion  of  the  court,  by  Weldon,  J., 
discusses  the  case  at  length,  citing  many 
decisions,  and  maintains  the  conclusion  on 
the  grounds  that  the  court  had  no  Jurisdic- 
tion; and  that,  if  it  had,  there  still  could  be 
no  recovery,  because  the  United  States  were 
not  responsible  to  claimant  for  injuries  suf- 
fered in  the  use  and  occupation  of  her  prop- 
erty in  consequence  of  the  construction  of 
the  works.    29  Ct.  Cl.  1& 

F.  H.  N.  McPherson,  for  appellant  Asst. 
Atty.  Oen.  Dodge,  for  the  United  States. 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
^the  opinion  of  the  court. 
J;    All  navigable  waters  are  under  the  control 
•  of  the  UnIted*States  for  the  purpose  of  regu- 
lating  and    Improving   navigation,    and   al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states,  and  Individual 
owners  under  them,  it  Is  always  subject  to 
the  servitude  in  respect  of  navigation  created 
in  favor  of  the  federal  government  by  the 
constitution.    South  Carolina  v.  Georgia,  93 
U.  S.  4;   Shlvely  v.  Bowlby,  152  U.  S.  1.  14 
Sup.    Ct.    548;   Trezevant   v.    EJdridge,    160 
U.  S.  452,  10  Sup.  Ct.  345. 

In  South  Carolina  v.  Georgia,  a  proposed 
improvement  of  the  Savannah  river  consist- 
ed of  the  practical  closing  of  one  channel 
around  an  Island,  and  the  throwing  of  water 
into  other  channels,  to  the  substantial  im- 
provement of  the  harbor  of  Savannah.  This 
court  held  that.  In  view  of  the  general  rule, 
although  structures  deemed  by  congress  to 
be  in  aid  of  navigation  might  in  fact  be  in 
obstruction  of  certain  methods  of  navigation 
of  the  particular  stream,  their  construction 
was,  nevertheless,  within  the  federal  power; 
and  Mr.  Justice  Strong,  delivering  the  opin- 
ion of  the  court,  said:  "It  is  not,  however, 
to  be  conceded  that  congress  >ifls  no  oower 
to  order  obstructions  to  be  placed  In  the  navi- 
gable waters  of  the  United  States,  either 
to  assist  navigation  or  to  change  its  direction 
by  forcing  it  into  one  channel  of  a  river 
rather  than  the  other.  It  may  build  light- 
houses In  the  bed  of  the  stream.  It  may 
construct  jetties.  It  may  require  all  navl- 
^tors  to  pass  along  a  prescribed  channel, 
and  may  close  any  other  channel  to  their 
passage.  If,  as  we  have  said,  the  United 
States   have  succeeded   to   the   power  and 


rights  of  the  several  states,  so  far  as  control 
over  interstate  and  foreign  commerce  is  con- 
cerned, this  is  not  to  be  doubted.  ♦  ♦  • 
Upon  this  subject  the  case  of  Pennsylvania 
V.  Wheeling  &  B.  Bridge  Co.,  18  How.  421, 
is  instructive.  There  it  was  ruled  that  the 
power  of  congress  to  regulate  commerce  in- 
cludes the  regulation  of  Intercourse  and  navi- 
gation, and  consequently  the  power  to  deter- 
mine what  shall  or  shall  not  be  deemed,  ic 
the  Judgment  of  law,  an  obstruction  of  navi- 
gation. The  Case  of  Clinton  Bridge,  10  Wall. 
454,  is  in  full  accord  with  this  decision.  It 
asserts  plainly  the  power  of  congress  to  de- 
clare what  is  and  what  Is  not  an  Illegal  ob-^ 
structlon  in  a  navigable  stream.*'  ^ 

•In  Shively  v.  Bowlby,  the  leading  authori-« 
ties  of  the  courts  of  the  United  States  and  of 
most  of  the  states,  and  of  Great  Britain,  as 
to  the  character  of  the  title  to  submerged 
land,  are  considered,  and  the  conclusion  an- 
nounced that  the  title  is  In  each  state,  with 
fuD  power  in  the  state  legislature  to  confer 
it  on  individuals,  subject  at  all  times  to  the 
servitude  of  the  federal  government  for  regu- 
lation and  improvement  of  navigation. 

In  Trezevant  v.  Eldridge,  the  doctrine  ex- 
isting in  the  state  of  Louisiana  that  lands 
abutting  on  the  rivers  and  bayous  were  sub- 
ject to  a  servitude  In  favor  of  the  public, 
whereby  such  portions  thereof  as  were  neces- 
sary for  the  purpose  of  making  and  repahing 
public  levees  might  be  taken,  in  pureruance 
of  law,  without  compensation,  was  fully  rec- 
ognized as  enforceable  notwithstanding  th« 
fourteenth  amendment. 

By  the  established  law  of  Pennsylvania,  ap 
observed  by  Mr.  Justice  Gray  in  Shlvely  v. 
Bowlby,  "the  owner  of  lands  bounded  by  nav- 
igable water  has  the  title  In  the  soil  between 
high  and  low  water  mark,  subject  to  the  pub- 
lic right  of  navigation,  and  to  the  authority 
of  the  legislature  to  make  public  improve- 
ments upon  it,  and  to  regulate  his  use  of  it" 

The  constitution  of  that  state,  prior  to  1873. 
provided  that  no  man's  property  could  "be 
taken  or  applied  to  public  use  without  the  con- 
sent of  his  representatives  and  without  Just 
compensation  being  made." 

In  Navigation  Co.  v.  Coons,  6  Watts  &  S. 
101,  plaintiff's  mill  site  was  destroyed  by  the 
backing  up  of  water  by  a  dam  built  by  a 
canal  company  under  authority  of  law  for  the 
Improvement  of  navigation,  and  the  supreme 
court  of  Pennsylvania  held  this  to  be  a  mere 
consequential  damage  resulting  from  the  ex- 
ercise of  the  public  right  to  Improve  naviga- 
tion; that  it  was  damnum  absque  injuria;  and 
that  such  flooding  and  injury  did  not  amount 
to  a  taking,  under  the  constitution. 

In  the  opinion  of  the  court  it  was  stated  by 
Chief  Justice  Gibson. 

"It  cannot  be  said  that  the  plalntlCTs  mlll^ 
was  taken  or  applied,  in  any  legitimate  sense, cf 
by  the  state,  or  by  the  companj  *lnvested  with* 
Its  power;  nor  can  it  be  said  that  he  was  de- 
prived of  it.     In  the  Case  of  Philadelphia  & 
T.  R.  Co.,  6  Whart  25,  the  words  in  the  first 
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paragraph  were  aUowed  to  hare  their  obylons 
and  popular  meaning,  so  as  to  be  restrained 
to  property  taken  away,  and  not  extended  to 
property  Injured  by  an  act  which  did  not 
amount  to  an  assumption  of  the  possession. 
•    •    • 

''Still,  it  is  only  to  a  case  of  taking  that  the 
obligation  extends;  and,  when  a  corporation 
acts  by  virtue  of  a  constitutional  law,  it  is 
subject  to  no  other  responsibility  for  acts  of 
consequential  damage  than  is  specially  pro- 
Tided  for.    •    •    • 

*'It  is  not,  therefore,  enough  to  set  before 
OS  a  case  of  moral  wrong,  without  showing 
us  that  we  have  legal  power  to  redress  it  Be- 
yond constitutional  restraint  or  legislative 
power,  there  is  none  but  the  legislative  will, 
tempered  by  its  sense  of  Justice,  which  has 
happily  been  sufQcient,  in  most  cases,  to  pro- 
tect the  citizen.  Compensation  has  been  pro- 
vided for  every  Injury  which  could  be  fore- 
seen, whether  within  the  constitutional  in- 
junction or  not,  in  all  laws  for  public  works 
by  the  state  or  a  corporation;  though  cases  of 
damage  have  occurred  which  could  neither  be 
anticipated  nor  brought  within  the  benefit  of 
the  provision  by  the  most  strained  construc- 
tion. In  one  instance,  a  profitable  ferry  on 
the  Susquehanna,  at  Its  confluence  with  the 
Juniata,  was  destroyed  by  the  Pennsylvania 
Canal  and,  in  another,  an  invaluable  spring 
of  water,  at  the  margin  of  the  river,  near 
Sellnsgrove,  was  drowned.  These  losses,  like 
casualties  in  the  prosecution  of  every  public 
work,  are  accidental,  but  unavoidable,  and 
they  are  but  samples  of  a  multitude  of  oth- 
ers.** 

Numerous  subsequent  cases  sustain  the  rule 
thus  laid  down,  which  Is,  indeed,  the  general 
rule  upon  the  subject 

The  Pennsylvania  constitution  of  1873  con- 
tained this  additional  provision:  "Municipal 
and  other  corpon^tiors  and  individuals,  In- 
vested with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  Just  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed, by  the  construction  or  enlargement  of 
tt  their  works,  highways,  or  Improvements, 
N  which  compensation  shall  be  paid  or  secured 
•  before  such* taking,  injury,  or  destruction;" 
and  in  Ralhroad  Co.  v.  Marchant,  119  Pa.  St 
541,  13  AtL  690.  It  was  ruled  that  this  had 
relation  to  such  injuries  to  one's  property  as 
were  the  natural  and  necessary  results  of  the 
original  construction  or  enlargement  of  its 
works  by  a  corporation,  and  not  of  their  subse- 
quent operation.  Id.,  153  U.  S.  880,  14  Sup.Ct 
894. 

The  fifth  amendment  to  the  constitution  of 
the  United  States  provides  that  private  prop- 
erty shall  not  "be  taken  for  public  use  without 
Just  compensation."  Here,  however,  the  dam- 
age of  which  Mrs.  Gibson  complained  was 
not  the  result  of  the  taking  of  any  part  of  her 
property,  whether  upland  or  submerged,  or  a 
direct  invasion  thereof,  but  the  incidental  con- 


sequence of  the  lawful  and  proper  exercise  of 
a  governmental  power. 

The  applicable  principle  Is  expounded  in 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635. 
In  that  case,  plaintiff,  being  an  owner  of  lands 
situated  at  the  intersection  of  La  Salle  street 
in  Chicago,  with  the  Chicago  river,  upon 
which  it  had  valuable  dock  and  warejiouse 
accommodations,  with  a  numerous  line  of 
steamers  accustomed  to  land  at  that  dock,  was 
interrupted  in  its  use  thereof  by  the  building 
of  a  tunnel  under  the  Chicago  river  by  au- 
thority of  the  state  legislature,  In  accomplish- 
ing which  work  it  was  necessary  to  tear  up 
La  Salle  street,  which  precluded  plaintiff  from 
access  to  its  property  for  a  considerable  time; 
also  to  build  a  cofferdam  in  the  Chicago  river, 
which  excluded  its  vessels  from  access  to  its 
docks;  and  such  an  injury  was  held  to  be 
damnum  absque  Injuria.  This  court  said, 
again  speaking  through  Mr.  Justice  Strong: 
"But  acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroach- 
ing upon  private  property,  though  their  conse- 
quences may  impabr  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning  of 
the  constitutional  provision.  They  do  not  en- 
title the  owner  of  such  property  to  compensa- 
tion from  the  state  or  its  agents,  or  give  him 
any  right  of  action.  This  \b  supported  by  an 
immense  weight  of  authority.  Those  who  are 
curious  to  see  the  decisions  will  find  them  col-^ 
lected  in  Cooley,  Const  Lim.  p.  542,  and  notes.  |; 
The  extremest*qualification  of  the  doctrine  is* 
to  be  found,  perhaps,  in  Pumpelly  v.  Green 
Bay  Co.,  13  WalL  166,  and  in  Eaton  t.  Rail- 
road Co.,  51  N.  H.  504.  In  those  cases  it  was 
held  that  permanent  fiooding  of  private  prop- 
erty may  be  regarded  as  a  ^taking.*  In  those 
cases  there  was  a  physical  invasion  of  the 
real  estate  of  the  private  owner,  and  a  prac- 
tical ouster  of  his  possession.  But  in  the 
present  case  there  was  no  such  invasion.  No 
entry  was  made  upon  the  plaintiff's  lot  All 
that  was  done  was  to  render  for  a  time  Its 
use  more  inconvenient" 

Moreover,  riparian  ownership  is  subject  to 
the  obligation  to  suffer  the  consequences  of 
the  Improvement  of  navigation  In  the  exercise 
of  the  dominant  right  of  the  government  in 
that  regard.  The  legislative  authority  for 
these  works  consisted  simply  in  an  appropria- 
tion for  their  construction,  but  this  was  an  as- 
sertion of  a  right  belonging  to  the  govern- 
ment to  which  riparian  property  was  subject 
and  not  of  a  right  to  appropriate  private  prop- 
erty, not  burdened  with  such  servitude,  to 
public  purposes. 

In  short  the  damage  resulting  from  the 
prosecution  of  this  Improvement  of  a  naviga- 
ble highway,  for  the  public  good,  was  not  the 
result  of  a  taking  of  appellant's  property,  and 
was  merely  incidental  to  the  exercise  of  a 
servitude  to  which  her  property  had  always 
been  subject  # 

Judgment  afi^rmed. 
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nC6  U.  S.  228) 

CHICAGO.  B.  &  Q.  R.  CO.  r.  CITY  OP 

CHICAGO. 

(March  1.  1897.) 

No.  129. 

BupRBMB  Court  —  Ekkor  to  Statb  Courts  — 
Federal  Question  —  Due  Process  of  Law  — 
Opening  Stkbbt  across  Railroad— Condem- 
nation Proceedings— Compensation. 

1.  In  condemnation  proceedings  under  the 
Illinois  statute,  which  does  not  contemplate 
the  filiut;  of  any  answer,  it  is  immaterial  that 
defendant  neither  filed  nor  offered  to  file  an 
answer  specifically  claiming  a  right  under  the 
federal  constitution.  It  is  sufficient  that  in  a 
written  motion  for  a  new  trial  the  defendant 
asserted  that  the  statute  under  which  the  pro- 
ceedinin  were  instituted,  and  the  rerdict  based 
upon  it,  were  contraiy  to  the  fourteenth 
amendment,  declaring  that  no  state  shall  de- 
priTe  any  person  of  nis  property  without  due 
process  of  law.  In  OTermling  this  motion,  and 
entering  Judgment  against  him,  the  court  nec- 
essarily holds  adversely  to  the  federal  rights 
claimed. 

2.  The  prohibition  of  the  fourteenth  amend- 
ment against  depriring  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
etc.,  refers  to  all  the  instrumentalities  of  the 
state,  including  its  legislatlTC,  executire,  and 
judicial  authoritiefi;  and  whoerer,  by  rlrtue 
of  public  position  under  a  state  gOTemment, 
deprives  another  of  any  right  protected  by  that 
amendment,  violates  the  constitutional  inhibi- 
tion. 

8.  A  contention  that  a  party  has  been  de- 
prived of  his  property  without  due  process  of 
law  is  not  entirely  met  by  showing  that  he  had 
due  notice  of  the  proceedings  for  condemna- 
tion, appeared  in  court,  and  was  admitted  to 
make  defense.  In  determining  what  is  due 
process,  regard  must  be  had  to  substance,  and 
not  to  form. 

4.  A  judgment  of  a  state  court,  even  if  it  be 
authorized  by  statute,  whereby  private  prop- 
erty is  taken  for  the  state,  or  under  its  direc- 
tion for  public  use,  without  compensation 
made  or  seciired  to  the  owner,  is  wanting  in 
the  due  process  of  law  required  by  the  four- 
teenth amendment,  and  the  affirmance  of  such 
a  judgment  by  the  highest  court  of  the  state 
is  a  denial  by  the  state  of  a  right  secured  by 
the  constitution. 

5.  The  provision  in  the  seventh  amendment 
to  the  federal  constitution,  that  in  suits  at  com- 
mon law  "no  fact  tried  by  a  jury  shall  be  oth- 
erwise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  com- 
mon law,"  is  not  confined  to  cases  tried  before 
juries  in  the  federal  courts.  It  applies  equally 
to  cases  tried  before  a  jury  in  the  state  courts, 
and  brought  to  the  federal  supreme  court  on 
writ  of  error  from  the  highest  state  court 

6.  Where  a  stale  statute  authorizing  con- 
demnation proceedings  gives  the  property  own- 
er a  right  of  jury  trial,  the  federal  supreme 
court,  in  reviewing  a  judgment  of  the  highest 
court  of  the  state,  affirming  a  judgment  of  con- 
demnation, cannot,  under  the  seventh  amend- 
ment, re-exnniine  any  facts  tried  by  the  jury 
otherwise  than  nccor'iing  to  the  rules  of  the 
common  Inw.  Therefore,  even  when  the  su- 
prorae  court  is  of  opinion  that,  in  view  of  the 
evidence,  the  jury  erred  in  finding  that  no 
property  right  of  crib.stnntinl  value  has  been 
taken,  it  cannot,  on  that  ground,  re-examine 
the  judgment.  It  r«n  only  inquire  whether  the 
trial  court  preacribod  any  rule  for  the  guid- 
ance of  the  jury  that  was  in  absolute  disre- 
gard of  the  right  to  compensation. 

7.  When  a  city,  by  condemnation  proceed- 
ings, extends  a  street  across  a  railroad,  with- 
out acquiring  the  fee,  the  measure  of  damages, 
even  if  the  railroad  company  owns  the  fee.  Is 
not  the  difference  in  value  of  the  land,  merely 


as  land,  and  its  vaiue  when  burdened  by  the 
right  of  public  use  as  a  street,  but  it  u  the 
amount  of  decrease  in  the  value  of  its  use  for 
railroad  purposes,  caused  by  its  conjoint  use 
as  a  street.  The  possibility  that  at  some  fu- 
ture time  the  legislature  may  authorize  the 
company  to  change  its  right  of  way.  and  that 
the  company  may  do  so,  and  then  sell  the  land 
without  restriction  upon  its  use,  is  too  remote 
to  be  considered  as  an  element  affecting  the 
compensation.  Mr.  Justice  Brewer  dissenting. 
8.  when  a  city,  by  condemnation,  extends  a 
street  across  a  railroad^  it  is  not  bound,  by 
the  constitutional  inhibition  against  taking  pri- 
vate property  for  public  use  without  compensa- 
tion, to  award,  as  part  of  the  damages,  tne  ex- 
penses to  the  railroad  company  of  constructing 
gates,  planking  the  crossing,  maintaining 
watchmen,  etc.,  which,  by  public  regulationB. 
will  be  required  for  the  safety  of  lives  and 
property.  Neither  is  the  city  bound  to  make 
compensation  for  any  possible  depreciation  In 
the  value  of  the  railroad  and  its  terminal  facili- 
ties bv  reason  of  the  street  crossing.  Mr.  Jus- 
tice Brewer  dissenting. 

In  Error  to  the  Supreme  Gotirt  of  the  State 
of  Illinois. 

John  J.  Herrick,  fbr  plaintiff  In  error.  JohB 
S.  Miller,  for  defendant  in  error.  » 

*Mr.  Justice  HARLAN  delivered  the  opinion* 
of  the  court 

The  questions  presented  on  this  writ  of  er- 
ror relate  to  the  Jurisdiction  of  this  court  to 
re-examine  the  final  Judgment  of  the  supreme 
court  of  Illinois,  and  to  certain  rulings  of  the 
state  court,  which,  it  is  alleged,  were  in  dis- 
regard of  that  part  of  the  fourteenth  amend- 
ment declaring  that  no  state  shall  deprive 
any  person  of  his  property  without  due  pro- 
cess of  law,  or  deny  the  equal  protection  of 
the  laws  to  any  person  within  its  Jurisdic- 
tion. 

The  constitution  of  Illinois  provides  that 
"no  person  shall  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law." 
Article  2,  S  2.  It  also  provides:  ^'Private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation.  Such 
compensation,  when  not  made  by  the  state, 
shall  be  ascertained  by  a  Jury,  as  shall  be 
prescribed  by  law.  The  fee  of  land  taken 
for  railroad  tracks,  without  consent  of  the 
owners  thereof,  shall  remain  in  such  owners, 
subject  to  the  use  for  which  it  \b  taken." 
Article  2,  S  la. 

By  the  fifth  article  of  the  general  statute 
of  Illinois,  approved  April  10,  1872,  and  relat- 
ing to  the  incorporation  of  cities  and  vil- 
lages, It  was  provided  that  "the  city  council 
shall  have  power,  by  condemnation  or  other- 
wise, to  extend  any  street,  alley  or  highway 
over  or  across,  or  to  construct  any  sewer  un- 
der or  through  any  railroad  track,  right  of 
way  or  land  of  any  railroad  company  (with- 
in the  corporate  limits);  but  where  no  com- 
pensation is  made  to  such  railroad  company,^ 
the  city  shall  restore  such  railroad  track,  g 
right  of  way  or^land  to  its  former  state,  or  in* 
a  sufiScient  manner  not  to  have  impaired  its 
usefulness."  1  Starr  &  O.  Ann.  St  pp.  452, 
472,  art  5,5  89.         ,gitized  by  CjC 

The  ninth  article  of  the  same  statute  de* 
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dated  that  wben  the  corporate  authorities  of 
a  dty  or  village  provided  by  ordinance  for 
the  making  of  any  local  improvement  author- 
ized to  be  made,  the  making  of  which  would 
require  that  private  property  be  taken  or 
damaged  for  public  use,  the  city  or  village 
should  file  in  its  name  a  petition  in  some 
court  of  record  of  the  county  praying  "that 
the  just  compensation  to  be  made  for  private 
property  to  be  taken  or  damaged"  for  the 
improvement  or  purpose  specified  in  the  ordi- 
nance be  ascertained  by  a  jury. 

That  statute  further  provided:  "Sec  14. 
Any  final  judgment  or  judgments,  rendered 
by  said  court,  upon  any  finding  or  findings 
of  any  jury  or  juries,  shall  be  a  lawful  and 
sufficient  condemnation  of  the  land  or  proper- 
ty to  be  taken  upon  the  payment  of  the 
amount  of  such  finding  as  hereinafter  provid- 
ed. It  shall  be  final  and  conclusive  as  to 
the  damages  caused  by  such  improvement, 
unless  such  judgment  or  judgments  shall  be 
appealed  from;  but  no  appeal  or  writ  of  er- 
ror upon  the  same  shall  delay  proceedings 
under  said  ordinance,  if  such  city  or  village 
shall  deposit,  as  directed  by  the  court,  the 
amount  of  the  judgment  and  costs,  and  shall 
file  a  bond  in  the  court  in  which  such  judg- 
ment was  rendered,  in  a  sum  to  be  fixed,  and 
with  security  to  be  approved  by  the  judge  of 
said  court,  which  shall  secure  the  payment 
of  any  future  compensation  which  may  at 
any  time  be  finaUy  awarded  to  such  party  so 
appealing  or  suing  out  such  writ  of  error, 
and  his  or  her  costs.  Sec.  15.  The  court,  up- 
ou  proof  that  said  just  compensation  so  found 
Lv  the  jury  has  been  paid  to  the  person  enti- 
tled thereto,  or  has  been  deposited  as  directed 
by  the  court,  (and  bond  given,  in  case  of  any 
appeal  or  writ  of  error,)  shall  enter  an  order 
that  the  city  or  village  shall  have  the  right, 
at  any  time  thereafter,  to  take  possession  of 
or  damage  the  property,  in  respect  to  which 
such  compensation  shall  have  been  so  paid 

^or  deposited,  as  aforesaid."     1  Starr  &  C. 

g  Ann.  St  p.  487  et  seq. 

•  *A11  of  these  provisions  became  a  part  of 
the  charter  of  the  city  of  Chicago  in  1S75. 

By  an  ordinance  of  the  city  council  of  Chi- 
cago approved  October  9,  18S0,  it  was  or- 
dained that  Rockwell  street,  in  that  city,  be 
opened  and  widened  from  West  Eighteenth 
street  to  West  Nineteenth  street  by  condemn- 
ing therefor,  in  accordance  with  the  above 
act  of  April  10,  1872,  certain  parcels  of  laud 
owned  by  individuals,  and  also  certain  parts 
of  the  right  of  way  in  that  city  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Com- 
pany, a  corporation  of  Illinois. 

In  execution  of  that  ordinance  a  petition 
was  filed  by  the  city,  November  12,  ISUO,  In 
the  circuit  court  of  Cook  county,  111.,  for  the 
condemnation  of  the  lots,  pieces,  or  parcels  of 
land  and  property  proposed  to  be  taken  or 
damaged  for  the  proposed  improvement,  and 
praying  that  the  just  compensation  required 
for  private  property  taken  or  damaged  be  as- 
certained by  a  jury. 


The  parties  interested  In  the  propertj  de- 
scribed in  the  petition,  including  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  were 
admitted  as  defendants  in  the  proceeding. 

In  their  verdict  the  jury  fixed  the  just  com- 
pensation to  be  paid  to  the  respective  indi- 
vidual owners  of  the  lots,  pieces,  and  parcels 
of  land  and  property  sought  to  be  taken  or 
damaged  by  the  proposed  improvements,  and 
fixed  one  dollar  as  just  compensation  to  the 
railroad  company  in  respect  of  those  parts  of 
its  right  of  way  described  in  the  city's  petition 
as  necessary  to  be  used  for  the  purposes  of 
the  proposed  street 

Thereupon  the  railroad  company  moved  for 
a  new  trial.  The  motion  was  overruled,  and 
a  final  judgment  was  rendered  in  execution  of 
the  award  by  the  jury.  That  judgment  was 
affirmed  by  the  supreme  court  of  the  state. 
149  HL  457,  37  N.  B.  78. 

The  motion  by  the  city  to  dismiss  the  writ 
of  error  for  want  of  jurisdiction  will  be  flzst 
considered.  If  the  right  now  asserted  under 
the  constitution  of  the  United  States  was  spe- 
cifically set  up  or  claimed  by  the  defendant  in 
the  state  court,  the  motion  to  dismiss  must  be 
overruled.     Rev.  St  U.  S.  i  709.  S 

*  An  examination  of  the  statutes  under  which* 
this  proceeding  was  instituted  will  show  that 
no  provision  is  made  for  an  answer  by  the  de- 
fendants. In  Smith  V.  Railroad  Co.,  105  IlL 
511,  516,  the  supreme  court  of  RUnois  said 
that  there  was  no  rule  of  law  or  of  practice 
authorizing  the  filing  of  an  answer  to  a  peti- 
tion for  the  condemnation  of  land  under  the 
eminent  domain  act  of  that  state;  that  the 
proceeding  was  purely  statutory;  and  that,  al- 
though the  statute  was  very  minute  in  all  its 
details,  specifically  setting  forth  every  step  to 
be  taken  in  the  progress  of  a  cause  from  its 
inception  to  its  final  determination,  it  did  not 
contain  any  allusion  to  an  answer  by  the  de- 
fendants. 

It  is  not  therefore,  important  that  the  de- 
fendant neither  filed  nor  offered  to  file  an  an- 
swer specially  setting  up  or  claiming  a  right 
under  the  constitution  of  the  United  States.  It 
Is  sufficient  If  it  appears  from  the  record  that 
such  right  was  specially  set  up  or  claimed  in 
the  state  court  In  such  manner  as  to  bring  it 
to  the  attention  of  that  court 

Now,  the  right  In  question  was  distinctly  as- 
serted by  the  defendant  In  its  written  motion 
to  set  aside  the  verdict  and  grant  a  new  trial. 
Among  the  grounds  for  a  new  trial  were  the 
following:  That  the  several  rulings  of  the 
court  in  excluding  proper  evidence  for  the  de- 
fendant, the  statute  under  which  the  proceed- 
ings for  condemnation  were  Instituted,  and  the 
verdict  of  the  jui'y  and  the  judgment  based 
upon  it  were  all  contrary  to  the  foiuteenth 
amendment  declaring  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  limits  the  equal  protection 
of  the  laws. 

When  the  trial  court  overruled  the  motion 
for  a  new  trial,  and  entered  judgment.  It  nee- 
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eBsarlly  held  adversely  to  these  dalms  of  fed- 
eral right 

But  this  l8  not  all.  In  the  assignment  of  er- 
rors filed  by  the  defendant  in  the  supreme 
court  of  Illinois,  these  claims  of  rights  under 
the  constitution  of  the  United  States  were  dis- 
tinctly reasserted. 
^  It  is  true  that  the  supreme  court  of  Illinois 
gdid  not,  in  its  opinion,  expressly  refer  to  the 

•  constitution  of  the  United  •States.  But  that 
circumstance  is  not  conclusive  against  the  ju- 
risdiction of  this  court  to  re-examine  the  final 
judgment  of  the  state  court.  The  judgment  of 
affirmance  necessarily  denied  the  federal  rights 
thus  specially  set  up  by  the  defendant,  for 
that  judgment  could  not  have  been  rendered 
without  deciding  adversely  to  such  claims  of 
right.  Those  claims  went  to  the  very  founda- 
tion of  the  whole  proceeding  so  far  as  it  re- 
lated to  the  railroad  company,  and  the  legal 
cfi^ect  of  the  judgment  of  the  supreme  court 
of  the  state  was  to  deny  them.  "The  true 
and  rational  rule,"  this  court  said  in  Bridge 
Proprietors  v.  Hobolten  Co.,  1  Wall.  116,  143, 
"is  that  the  court  must  be  able  to  see  clearly, 
from  the  whole  record,  that  a  certain  provi- 
sion of  the  constitution  or  act  of  congress  was 
relied  on  by  the  party  who  brings  the  writ  of 
error,  and  that  the  right  thus  claimed  by  him 
was  denied."  In  Roby  v.  Colehour,  146  U.  S. 
153. 159, 13  Sup.  Ct.  47,  it  was  said  that:  "Our 
jurisdiction  being  invoked  upon  the  ground 
that  a  right  or  immunity,  specially  set  up  and 
claimed  under  the  constitution  or  authority  of 
the  United  States,  has  been  denied  by  the 
judgment  sought  to  be  reviewed,  it  must  ap- 
pear from  the  record  of  the  case  either  that 
the  right  so  set  up  and  claimed  was  expressly 
denied,  or  that  such  was  the  necessary  effect 
in  law  of  the  judgment"  De  Saussure  v.  Gail- 
lard,  127  U.  S.  216,  234,  8  Sup.  Ct.  1053;  Brown 
V.  Atwell,  92  U.  S.  327;  Insurance  Co.  v. 
Needles,  113  U.  S.  574,  577.  5  Sup.  a.  681; 
Say  ward  v.  Denny,  158  U.  S.  180,  183,  15  Sup. 
Ct  777.  There  is,  we  conceive,  no  room  to 
doubt  that  the  legal  effect  of  the  judgment  be- 
low was  to  declare  that  the  rights  asserted  by 
the  defendant  under  the  national  constitution 
were  not  Infringed  by  the  proceedings  in  the 
case.  Consequently,  the  motion  to  dismiss  for 
want  of  jurisdiction  must  be  overruled,  and 
we  proceed  to  examine  the  case  upon  its 
merits. 

The  general  contentions  of  the  railroad  com- 
pany are: 

That  the  judgment  of  the  state  court  where- 
by a  public  street  is  opened  across  Its  land 
used  for  railroad  purposes,  and  whereby  com- 
pensation to  the  extent  of  one  dollar  only  is 
awarded,  deprives  it  of  Its  property  without 
e-  due  process  of  law,  contrary  to  the  prohibitions 
g  of  the  fourteenth  amendment;   and 

•  •  That  the  railroad  company  was  entitled, 
by  reason  of  the  opening  of  the  street,  to  re- 
cover as  compensation  a  sum  equal  to  the 
difference  between  the  value  of  the  fee  of 
the  land  sought  to  be  crossed,  without  any 


restrictions  on  Its  right  to  use  the  land  for 
any  lawful  purpose,  and  the  value  of  the 
land  burdened  with  a  perpetual  right  In  the 
public  to  use  it  for  the  purpose  of  a  street 
subject  to  the  right  of  the  company  or  those 
acquiring  title  under  It  to  use  it  only  for  rail- 
road tracks,  or  any  purpose  for  which  the 
same  could  be  used  without  interfering  with 
its  use  by  the  public. 

The  city  contends  that  the  question  as  to 
the  amount  of  compensation  to  be  awarded 
to  the  railroad  company  was  one  of  local 
law  merely,  and.  as  that  question  was  deter- 
mined in  the  mode  prescribed  by  the  consti- 
tution and  laws  of  Illinois,  the  company  ap- 
pearing and  having  full  opportunity  to  be 
heard,  the  requirement  of  due  process  of  law 
was  observed.  If  this  position  be  sound,  it 
is  an  end  of  the  case,  and  we  need  not  de- 
termine whether  the  state  court  erred  In  not 
recognizing  the  principles  of  law  embodied 
in  the  instructions  asked  by  the  railroad  com- 
pany. 

It  is  therefore  necessary  to  inquire  at  the 
outset  whether  "due  process  of  law"  requires 
compensation  to  be  made  or  secured  to  the 
owner  of  private  property  taken  for  public 
use,  and  also  as  to  the  circumstances  under 
which  the  final  judgment  of  the  highest 
court  of  a  state  in  a  proceeding  instituted  to 
condemn  such  property  for  public  use  may 
be  reviewed  by  this  court 

It  is  not  contended— as  it  could  not  be- 
that  the  constitution  of  Illinois  deprives  the 
railroad  company  of  any  right  secured  by 
the  fourteenth  amendment.  For  the  state 
constitution  not  only  declares  that  no  per- 
son shall  be  deprived  of  his  property  without 
due  process  of  law,  but  that  private  property 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  But  It  must 
be  observed  that  the  prohibitions  of  the 
amendment  refer  to  all  the  instrumentalities 
of  the  state,— to  its  legislative,  executive,  and 
judicial  authorities,— and  therefore  whoever, 
by  virtue  of  public  position  under  a  state^ 
government,  deprives  another  of  any  right g 
protected  by  that*amendment  against  deprl-* 
vation  by  the  state,  "violates  the  constitution- 
al inhibition;  and  as  he  acts  in  the  name 
and  for  the  state,  and  is  clothed  with  the 
state's  power,  his  act  is  that  of  the  state.** 
Tills  must  be  so.  or,  as  we  have  often  said* 
the  constitutional  prohibition  has  no  mean- 
ing, and  "the  state  has  clothed  one  of  Its 
agents  with  power  to  annul  or  evade  it"  Ez 
parte  Virginia,  100  U.  S.  339,  346,  347;  Neal 
V.  Delaware,  103  U.  S.  370;  Tick  Wo  v.  Hop- 
kins. 118  U.  S.  356,  6  Sup.  Ct  1064;  Gibson  v. 
Mississippi,  102  U.  S.  579,  16  Sup.  Ct  904. 
Those  principles  were  enforced  in  the  recent 
case  of  Scott  v.  McNeal,  154  U.  S.  34,  14  Sup. 
Ct.  1108,  in  which  It  was  held  that  the  prohi- 
bitions of  the  fourteenth  amendment  extend- 
ed to  "all  acts  of  the  state,  whether  through 
its  legislative,  its  executive,  or  its  judicial 
authorities";   and  consequentrjj^^t^as  held 
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that  a  Judgment  of  the  highest  court  of  a 
state,  by  which  a  purchaser  at  an  administra- 
tion sale,  under  an  order  of  a  probate  court, 
of  land  belonging  to  a  living  person  who  had 
not  been  notified  of  the  proceedings,  deprived 
him  of  his  property  without  due  process  of 
law,  contrary'  to  the  fourteenth  amendment 
Nor  Is  the  contention  that  the  railroad  com- 
pany has  been  deprived  of  Its  property  with- 
out due  process  of  law  entirely  met  by  the 
suggestion  that  It  had  due  notice  of  the  pro- 
ceedings for  condemnation,  appeared  in  court, 
and  was  permitted  to  make  defense.  It  Is 
true  that  this  court  has  said  that  a  trial  in  a 
court  of  Justice  according  to  the  modes  of 
proceeding  applicable  to  such  a  case,  secured 
by  laws  operating  on  all  alike,  and  not  sub- 
jecting the  individual  to  the  arbitrary  exer- 
cise of  the  powers  of  government  unrestrain- 
ed by  the  established  principles  of  private 
right  and  distributive  Justice,— the  court  hav- 
ing Jurisdiction  of  the  subject-matter  and  of 
the  parties,  and  the  defendant  having  full  op- 
portunity to  be  heard,— met  the  requirement 
of  due  process  of  law.  U.  S.  v.  Crulkshank, 
92  U.  S.  542,  554;  Leeper  v.  Texas,  139  U.  S. 
462,  468,  11  Sup.  Ct  577.  But  a  state  may 
not,  by  any  of  its  agencies,  disregard  the 
prohibitions  of  the  fourteenth  amendment 
Its  Judicial  authorities  may  keep  within  the 
letter  of  the  statute  prescribing  forms  of  pro- 
1^  cedure  in  the  courts,  and  give  the  parties  In- 
ejterested  the  fullest  opportunity  to  be  heard, 
*  and  yet*  it  might  be  that  Its  final  action 
would  be  inconsistent  with  that  amendment 
In  determining  what  is  due  process  of  law, 
regard  must  be  had  to  substance,  not  to 
form.  This  court,  referring  to  the  fourteenth 
amendment,  has  said:  "Can  a  state  make 
anything  due  process  of  law  which,  by  its 
own  legislation,  it  chooses  to  declare  such? 
To  affirm  this  is  to  hold  that  the  prohibition 
to  the  states  is  of  no  avail,  or  has  no  appli- 
cation, where  the  invasion  of  private  rights 
is  effected  under  the  forms  of  state  legisla- 
tion." Davidson  v.  New  Orleans,  96  U.  S. 
97,  102.  The  same  question  could  be  pro- 
pounded, and  the  same  answer  should  be 
made,  in  reference  to  Judicial  proceedings  in- 
consistent with  the  requirement  of  due  pro- 
cess of  law.  If  compensation  for  private 
property  taken  for  public  use  is  an  essential 
element  of  due  process  of  law  as  ordained 
by  the  fourteenth  amendment,  then  the  final 
judgment  of  a  state  court,  under  the  authori- 
ty of  which  the  property  is  In  fact  taken,  is 
to  be  deemed  the  act  of  the  state,  within  the 
meaning  of  that  amendment 

It  is  proper  now  to  inquire  whether  the  due 
process  of  law  enjoined  by  the  fourteenth 
amendment  requires  compensation  to  be 
made  or  adequately  secured  to  the  owner  of 
private  property  taken  for  public  use  under 
the  authority  of  a  state. 

In  Davidson  v.  New  Orleans,  above  cited, 
it  was  said  that  a  statute  declaring  in  terms, 
without  more,  that  the  full  and  exclusive 


title  to  a  described  piece  of  land  belonging 
to  one  person  should  be  and  is  hereby  vested 
in  another  person,  would,  if  efTectual,  deprive 
the  former  of  his  property  without  due  pro- 
cess of  law,  within  the  meaning  of  the  four- 
teenth amendment.  See,  also,  Missouri  Pac. 
Ry.  Co.  V.  State,  164  U.  S.  403,  417,  17  Sup. 
Ct  130.  Such  an  enactment  would  not  re- 
ceive Judicial  sanction  In  any  country  having 
a  written  constitution  distributing  the  pow- 
ers of  government  among  three  co-ordinate 
departments,  and  committing  to  the  Judiciary, 
expressly  or  by  implication,  authority  to  en- 
force the  provisions  of  such  constitution.  It 
would  be  treated,  not  as  an  exertion  of  leg- 
islative power,  but  as  a  sentence,— an  act  of 
spoliation.  Due  protection  of  the  rights  of® 
property  has  been  regarded  as  a  vital  princi-JJ 
pie  of*republlcan  institutions.  **Nert  in  de-* 
gree  to  the  right  of  personal  liberty,"  Mr. 
Broom,  in  his  work  on  Constitutional  Law, 
says,  "is  that  of  enjoying  private  propei-ty 
without  undue  interference  or  molestation." 
Page  228.  The  requirement  that  the  prop- 
erty shall  not  be  taken  for  public  use  with- 
out Just  compensation  is  but  "an  affirmance 
of  a  great  doctrine  established  by  the  com- 
mon law  for  the  protection  of  private  prop- 
erty. It  is  founded  in  natural  equity,  and  Is 
laid  down  as  a  principle  of  universal  law. 
Indeed,  in  a  free  government,  almost  all 
other  righta  would  become  worthless  If  the 
government  possessed  an  uncontrollable  pow- 
er over  the  private  fortune  of  every  dtasen." 
2  Story,  Const  {  1790;  1  Bl.  Oomm.  138.  139; 
Cooley,  Const  Llm.  '559;  People  T.  Piatt,  17 
Johns.  195,  215;  Bradshaw  T.  Rogers,  20 
Johns.  103,  106;  Petition  of  Mt  Washington 
Road  Co.,  4  N.  H.  134,  142;  Parham  v.  Jus- 
tices of  Inferior  Court  9  Ga.  341,  348;  Bx 
parte  Martin,  8  Eng.  (Ark.)  199,  206.  et  seq.; 
Johnston  v.  Rankin,  70  N.  C.  550,  555. 

But  if,  as  this  court  has  adjudged,  a  leg- 
islative enactment,  assuming  arbitrarily  to 
take  the  property  of  one  individual  and  give 
It  to  another  individual,  would  not  be  due 
process  of  law,  as  enjoined  by  the  fourteenth 
amendment  it  must  be  that  the  requirement 
of  due  process  of  law  in  that  amendment  la 
applicable  to  the  direct  appropriation  by  the 
state  to  public  use,  and  without  compensa- 
tion, of  the  private  property  of  the  citizen. 
The  legislature  may  prescribe  a  form  of  pro- 
cedure to  be  observed  In  the  taking  of  private 
property  for  public  use,  but  It  is  not  due  pro- 
cess  of  law  If  provision  be  not  made  for  com- 
pensation. Notice  to  the  owner  to  appear 
in  some  Judicial  tribunal  and  show  cause  why 
his  property  shall  not  be  taken  for  public  use 
without  compensation  would  be  a  mockery 
of  Justice.  Dne  process  of  law,  as  applied 
to  Judicial  proceedings  instituted  for  the  tak- 
ing of  private  property  for  public  use  means, 
therefore,  such  process  as  recognizes  the 
right  of  the  owner  to  be  compensated  if  his 
property  be  wrested  from  him  and  transfer- 
red to  the  public    The  mere  form  of  the  pro- 


Digitized  by 


Cjoogle 


CHICAGO,  B.  &  Q.  IL  CO.  V.  CITY  OP  CHICAGO. 


68B 


i^ceedlng  instltnted  against  the  owner,  even  If 
ghe  be  admitted  to  defend,  cannot  convert  the 

•  process  used* Into  dne  process  of  law,  If  the 
necessary  result  be  to  deprive  him  of  his 
property  without  compensation. 

In  Fletcher  v.  Peck,  6  Crauch,  87,  135,  136, 
this  court,  speaking  by  Chief  Justice  Mar- 
t-hall, said:  ''It  may  well  be  doubted  wheth- 
er the  nature  of  society  and  of  government 
does  not  prescribe  some  limits  to  the  legisla- 
tive power;  and.  if  any  be  prescribed,  where 
are  they  to  be  found,  if  the  property  of  an  in- 
dividual, fairly  and  honestly  acquired,  may 
be  seized  without  compensation?  To  the  leg- 
islature all  legislative  power  is  granted,  but 
the  question  whether  the  act  of  transferring 
the  property  of  an  individual  to  the  public 
be  in  the  nature  of  legislative  power  is  well 
worthy  of  serious  reflection/* 

In  Loan  Ass'n  v.  Topeka,  20  Wall.  G55,  663, 
Mr.  Justice  Miller,  delivering  the  Judgment  of 
this  court,  after  observing  that  there  were 
private  rights  in  every  free  government  be- 
yond the  control  of  the  state,  and  that  a  gov- 
ernment, by  whatever  name  It  was  called, 
under  which  the  property  of  citizens  was  at 
the  absolute  disposition  and  unlimited  control 
of  any  depository  of  power,  was,  after  aU, 
but  a  despotism,  said:  "The  theory  of  our 
governments,  state  and  national,  is  opposed 
to  the  deposit  of  unlimited  power  anywhere. 
The  executive,  the  legislative,  and  the  Judi- 
cial branches  of  these  governments  are  all  of 
limited  and  defined  powers,  Tliere  are  limi- 
tations on  such  power,  whlcb  grow  out  of  the 
essential  nature  of  all  free  governments.  Im- 
plied reservations  of  individual  rights,  with- 
out which  the  social  compact  could  not  ex- 
ist, and  which  are  respected  by  all  govern- 
ments entitled  to  the  name.**  No  court,  he 
said,  would  hesitate  to  adjudge  void  any 
statute  declaring  that  "the  homestead  now 
owned  by  A.  should  no  longer  be  his,  but 
should  henceforth  be  the  property  of  B.**  In 
accordance  with  these  principles  It  was  held 
In  that  case  that  the  property  of  the  citizen 
could  not  be  taken  under  the  power  of  taxa- 
tion to  promote  private  objects,  and,  there- 
fore, that  a  statute  authorizing  a  town  to 
issue  its  bonds  In  aid  of  a  manufacturing  en- 
terprise of  individuals  was  void  because  the 
object  was  a  private,  not  a  public,  one.  See, 
also,  Cole  v.  La  Grange,  113  U.  S.  1,  5  Sup. 

„Ct  41G. 

g    In  the  early  case  of  Gardner  v.  Newburgh, 

•  2  Johns.  Ch.*162,  there  being  no  provision  in 
rhe  constitution  of  the  state  of  New  York 
on  the  subject.  Chancellor  Kent  said  that  it 
wMs  n  principle  of  natural  equity,  recognized 
l»y  all  temperate  and  civilized  governments, 
rr-f'in  a  deep  and  universal  sense  of  its  Jus- 
tice, that  fair  compensation  be  made  to  the 
owner  of  private  property  taken  for  public 
use.  In  Pinniclvsnn  v.  Johnson,  17  N.  J.  Law, 
120.  14.'».  it  was  hold  to  bo  a  settled  principle 
of  unlvprsnl  law.  ivaciiins:  back  of  all  con- 
stitutlcmal  provisions,  that  the  right  to  com- 
pensation was  an  Incident  to  the  exercise  of 


the  power  of  eminent  domain;  thai  tiie  one 
was  so  inseparably  connected  with  the  other 
that  they  may  be  said  to  exist,  not  ai  iepft- 
rate  and  distinct  principles,  but  aa  porta  of 
one  and  the  same  principle;  and  that  tbe 
legislature  "can  no  more  take  prlrate  prop- 
erty for  public  use  without  Just  compensa- 
tion than  if  this  restraining  principle  were 
incorporated  into,  and  made  part  of,  its  state 
constitution."  These  cases  are  referred  to 
with  approval  in  Pumpelly  y.  Green  Bay  Co., 
13  Wall.  166,  178,  and  In  Monongahela  Nav. 
Co.  V.  U.  S.,  148  U.  S.  312,  325,  13  Sup.  Ct 
G22,  626,  this  court  saying  in  the  latter  case: 
"And  In  this  there  Is  a  natural  equity  which 
commends  it  to  every  one.  It  In  no  wise 
detracts  from  the  power  of  the  public  to  take 
whatever  may  be  necessary  for  its  uses; 
while,  on  the  other  hand.  It  prevents  the  pub' 
lie  from  loading  upon  one  IndlYldnal  more 
than  his  Just  share  of  the  burdens  of  govern- 
ment, and  says  that,  when  he  surrenders  to 
the  public  something  more  and  different  from 
that  which  is  exacted  from  other  membera  of 
the  public,  a  full  and  Just  equivalent  shall 
be  returned  to  him." 

In  Searl  v.  School  Dist,  133  U.  S.  553,  662, 
10  Sup.  Ct.  374,  and  In  Sweet  v.  Reehel,  159 
U.  S.  380,  3d8,  16  Sup.  Ct.  43,  the  court  said 
that  It  was  a  condition  precedent  to  the  ex- 
ercise of  the  power  of  eminent  domain  that 
the  statute  make  provision  for  reasonable 
compensation  to  the  owner. 

In  Scott  v.  Toledo,  36  Fed.  385,  895,  396, 
the  late  Mr.  Justice  Jackson,  while  circuit 
Judge,  had  occasion  to  consider  this  ques- 
tion. After  full  consideration  that  able 
Judge  said:  "Whatever  may  have  been  the 
power  of  the  states  on  this  subject  prior  to^ 
the  adoption  of  the  fourteenth  amendmentM 
*to  the  constitution,  it  seems  clear  that,  alnce* 
that  amendment  went  Into  effect,  such  lim- 
itations and  restraints  have  been  placed  up- 
on their  power  in  dealing  with  Individual 
rights  that  the  states  cannot  now  lawfully 
appropriate  private  property  for  the  public 
benefit  or  to  public  uses  without  compensa- 
tion to  the  owner,  and  that  any  attempt  so 
to  do,  whether  done  in  pursuance  of  a  con- 
stitutional provision  or  legislative  enactment, 
whether  done  by  the  legislature  Itself  or  un- 
der delegated  authority  by  one  of  the  subor- 
dinate agencies  of  the  state,  and  whether 
done  directly,  by  taking  the  property  of  one 
person  and  vesting  it  in  another  or  the  pub- 
lic, or  Indirectly,  through  the  forms  of  law, 
by  appropriating  the  property  and  requiring 
the  owner  thereof  to  compensate  himself, 
or  to  refund  to  another  the  compensation 
to  which  he  is  entitled,  would  be  wanting  In 
that  *due  process  of  law*  required  by  said 
amendment.  The  conclusion  of  the  court  on 
this  question  is  that,  since  the  adoption  of 
the  fourteenth  amendment,  compensation  for 
private  property  taken  for  public  uses  consti- 
tutes an  essential  element  in  'due  process  of 
law.'  and  that  without  such  compensation 
the  appropriation  of  private  property  to  pub« 
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lie  uses,  no  matter  nnder  what  form  of  pro- 
cedure It  Is  taken,  would  violate  the  provi- 
sions of  the  federal  constitution/*  To  the 
same  effect  are  Henderson  v.  Railway  Co., 
21  Fed.  359»  and  Baker  v.  ViUage  of  Nor- 
wood, 74  Fed.  997. 

In  Mt.  Hope  Cemetery  v.  City  of  Boston, 
158  Mass.  509.  519,  33  N.  E.  695,  698,  In 
which  the  fourteenth  amendment  was  invok- 
ed against  a  statute  requiring  the  city  of 
Boston  to  transfer  certain  cemetery  proper- 
ty owned  by  it  to  a  particular  company,  the 
court  said:  'The  conclusion  to  which  we 
have  come  is  thai  the  cemetery  falls  within 
the  class  of  property  which  the  city  owns  in 
its  private  or  proprietary  character,  as  a 
private  corporation  might  own  It,  and  that 
its  ownership  is  protected  under  the  consti- 
tutions of  Massachusetts  and  of  the  United 
States,  so  that  the  legislature  has  no  power 
to  require  its  transfer  without  compensa- 
tion,'*—citing  the  constitution  of  Massachu- 
setts, declaration  of  rights  (article  10),  and 

ethe  fourteenth  amendment  of  the  constitu- 

Sjtion  of  the  United  States. 

*  *In  his  work  on  Constitutional  Limitations, 
Mr.  Cooley  says:  "The  principles,  then,  up- 
on which  the  process  is  based,  are  to  deter- 
mine whether  it  is  'due  process'  or  not,  and 
not  any  considerations  of  mere  form.  •  •  • 
When  the  government,  through  Its  establish- 
ed agencies,  Interferes  with  the  title  to  one's 
property,  or  with  his  independent  enjoyment 
of  it,  and  its  action  is  called  in  question  as 
not  In  accordance  with  the  law  of  the  land, 
we  are  to  test  its  validity  by  those  principles 
of  civil  liberty  and  constitutional  protection 
which  have  become  established  in  our  sys- 
tem of  laws,  and  not  generally  by  the  rules 
that  pertain  to  forms  of  procedure  merely. 
In  Judicial  proceedings  the  law  of  the  land 
requires  a  hearing  before  condemnation,  and 
judgment  before  dispossession;  but  when 
property  is  appropriated  by  the  government 
to  public  uses,  or  the  legislature  interferes 
to  give  direction  to  its  title  through  remedial 
statutes,  different  considerations  from  those 
which  regaixl  the  controversies  Ijetween  man 
and  man  must  prevail,  different  proceedings 
are  required,  and  we  have  only  to  see  wheth- 
er the  interference  can  be  Justified  by  the 
established  rules  applicable  to  the  special 
case.  Due  process  of  law  in  each  particular 
case  means  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of  law 
permit  and  sanction  and  under  such  safe- 
guards for  the  protection  of  individual  ri^lits 
as  those  maxims  prescribe  for  the  class  of 
cases  to  which  the  one  in  question  bolongs. 
•  •  •  In  every  government  there  is  inherent 
authority  to  appropriate  the  property  of  the 
citizen  for  the  necessities  of  the  state,  and 
constitutional  provisions  do  not  confer  the 
power,  thouffh  they  jronerally  surround  it 
with  safeguards  to  prevent  abuse.  The  re- 
straints are  that,  when  specific  property  is 
taken,  a  pecuniary  compensation,  agreed  up- 
on or  determined  by  Judicial  inquiry,  must 


be  paid."  Pages  •856,  •3B7.  In  his  discus- 
sion as  to  the  meaning  and  scope  of  the  four- 
teenth amendment,  the  same  writer.  In  his 
edition  of  Story  on  the  Constitution,  after 
observing  that  every  species  of  individual 
property  was  subject  to  be  appropriated  for 
the  special  needs  of  either  the  state  or  na- 
tional government,  but  that  the  power  to  ap-,4 
propriate  was  subject  to  the  restriction,^ 
among  others,  that  it  must  •not  be  exercised* 
without  making  Tlue  compensation  for  what- 
ever is  taken,  says:  "Due  process  of  law  re- 
quires—First, the  legislative  act  authorizing 
the  appropriation,  pointing  out  how  It  may 
be  made  and  how  the  compensation  shall  be 
assessed;  and,  second,  that  the  parties  or 
officers  proceeding  to  make  the  appropria- 
tion shall  keep  within  the  authority  confer- 
red, and  observe  every  regulation  which  the 
act  makes  for  the  protection  or  in  the  inter- 
est of  the  property  owner,  except  as  he  may 
see  fit  voluntarily  to  waive  them.**  2  Story, 
Const.  S  1956. 

In  our  opinion,  a  Judgment  of  a  state  court, 
even  if  it  be  authorized  by  statute,  whereby 
private  property  is  taken  for  the  state  or  un- 
der its  direction  for  public  use,  without  com- 
pensation made  or  secured  to  the  owner,  Is, 
upon  principle  and  authority,  wanting  In  the 
due  process  of  law  required  by  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  and  the  affirmance  of  such 
Judgment  by  the  highest  court  of  the  state 
is  a  denial  by  that  state  of  a  right  secured 
to  the  owner  by  that  instrument 

It  remains  to  inquire  whether  the  necea- 
sai7  effect  of  the  proceedings  in  the  court 
l>elow  was  to  appropriate  to  the  public  use 
any  property  right  of  the  railroad  company 
without  compensation  being  made  or  secured 
to  the  owner. 

The  contention  of  the  railroad  company  la 
that  the  verdict  and  Judgment  for  one  dol- 
lar as  the  amount  to  be  paid  to  It  was.  In 
effect,  an  appropriation  of  its  property  riighxa 
without  any  compensation  whatever;  that 
the  Judgment  should  be  read  as  if.  In  form 
as  well  as  in  fact.  It  made  no  provision  what- 
ever for  compensation  for  the  property  so 
appropriated. 

Undoubtedly  the  verdict  may  not  unreason- 
ably be  taken  as  meaning  that  in  the  Judg- 
ment of  the  Jury  the  company's  property, 
proposed  to  be  taken,   was  not  materially 
damaged;   that  is,  looking  afi  the  nature  of 
the  property,  and  the  purposes  for  which  It 
was   obtained   and    was   being   used,   that 
which  was  taken  from  the  company  waa  not, 
in  the  Judgment  of  the  Jury,  of  any  substan- 
tial value  in  money.    The  owner  of  private 
property  taken  under  the  right  of  eminente« 
domain  obtains  Just  compensation  If  he  is  J 
awarded  such  sum  as,  under  all  the*circum-» 
stances,  is  a  fair  and  full  equivalent  for  tne 
thing  taken  from  him  by  the  public. 

If  the  opening  of  the  street  across  the  rail- 
road tracks  did  not  unduly  interfere  with  the 
company's  use  of  the  right  of  way  for  legitl- 
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mate  railroad  purposes,  then  its  compensa- 
tion would  be  nominal.  But  whether  there 
was  such  an  Interference,  what  was  its  ex- 
tent, and  what  was  the  value  of  that  lost  by 
the  company  as  the  direct  result  of  such  in- 
terference, were  questions  of  fact,  which  the 
state  committed  to  the  Jury  under  such  In- 
structions touching  the  law  as  were  proper 
and  necessary.  It  was  for  the  Jury  to  deter- 
mine the  facts,  but  It  belonged  to  the  court 
to  determine  the  legal  principles  by  which 
they  were  to  be  governed  In  fixing  the  amount 
of  compensation  to  the  owner. 

Whatever  may  have  been  the  power  of  the 
trial  court  to  set  aside  the  verdict  as  not 
awarding  Just  compensation,  or  the  authority 
of  the  supreme  court  of  Illinois,  under  the 
constitution  and  laws  of  the  state,  to  review 
the  facts,  can  this  court  go  behind  the  final 
Judgment  of  the  state  court  for  the  purpose 
of  re-examining  and  weighing  the  evidence, 
and  of  determining  whether,  upon  the  facts, 
the  Jury  erred  in  not  returning  a  verdict  In 
favor  of  the  railroad  company  for  a  larger 
sum  than  one  dollar?  This  question  may  be 
considered  in  two  aspects:  First,  with  refer- 
ence to  the  seventh  amendment  of  the  consti- 
tution, providing  that  "in  suits  at  common 
law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  Jury 
shall  be  preserved,  and  no  fact  tried  by  a 
Jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law";  second,  with 
reference  to  the  statute  (Rev.  St.  §  709)  which 
provides  that  the  final  Judgment  of  the  high- 
est court  of  a  state  in  certain  named  cases 
may  be  re-examined  in  this  court  upon  writ 
of  error. 

It  Is  clear  that  the  last  clause  of  the  seventh 
amendment  is  not  restricted  in  its  application 
to  suits  at  common  law  tried  ^yetore  Juries  in 
the  courts  of  the  United  States,  It  applies 
0  equally  to  a  case  tried  before  a  Jury  in  a 
^  state  court,  and  brought  here  by  writ  of  error 
•  from  the  highest  court  of  the*state.  One  of 
the  objections  made  to  the  acceptauce  of  the 
constitution  as  it  came  from  the  hands  of 
the  convention  of  1787  was  that  it  did  not, 
in  express  words,  preserve  the  right  of  trial 
by  Jury,  and  that,  under  It,  facts  tried  by  a 
Jury  could  be  re-examined  by  the  courts  of 
the  United  States  otherwise  than  according 
to  the  rules  of  the  common  law.  The  sev- 
enth amendment  was  intended  to  meet  these 
objections,  and  to  deprive  the  courts  of  the 
United  States  of  any  such  authority.  It 
could  not  have  been  intended  thus  to  restrict 
the  power  of  the  courts  of  the  United  States 
to  re-examine  facts  tried  by  Juries  in  the 
courts  of  the  Union,  and  leave  it  open  for 
those  courts  to  re-examine,  in  disregard  of 
the  rules  of  the  common  law,  facts  tried  by 
Jiurles  impaneled  In  the  state  courts  in  cases 
which,  by  reason  of  the  questions  involved 
In  them,  could  be  brought  under  the  cognl- 
ssance  of  the  courts  of  the  United  States. 
In  Justices  v.  Murray.  9  Wall.  274,  278,— a 


case  removed  trom  a  state  court  to  a  drcuit 
court  of  the  United  States  after  verdict  in 
the  state  court,  and  brought  from  the  latter 
court  to  this  court  by  writ  of  error,— the  ques- 
tion was  presented  as  to  the  constitutionality 
of  so  much  of  the  fifth  section  of  the  act  of 
March  3,  1863,  c.  81  (12  Stat.  755),  as  author- 
ized the  removal  of  a  Judgment  in  a  state 
court,  in  which  the  case  was  tried  by  a  Jury, 
to  the  circuit  court  of  the  United  States  for  a 
retrial  on  the  facts  and  the  law.  The  argu- 
ment was  made  that  as  by  the  construction 
uniformly  given  to  the  first  clause  of  the 
amendment  the  suits  there  mentioned  were 
only  those  In  the  federal  courts,  the  words 
"and  no  fact  tried  by  a  Jury,"  mentioned  in 
the  second  clause,  relate  to  trial  by  Jury  on- 
ly in  such  courts.  But  this  court  said:  *'It 
is  admitted  that  the  clause  applies  to  the  ap- 
pellate powers  of  the  supreme  court  of  the 
United  States  in  all  common-law  cases  com- 
ing up  from  an  inferior  federal  court,  and 
also  to  the  circuit  court  in  like  cases,  in  the 
exercise  of  its  appellate  powers.  And  why 
not  as  it  respects  the  exercise  of  these  powers 
In  cases  of  federal  cognizance  coming  up 
from  a  state  cburt?  The  terms  of  the  amend-^ 
ment  are  general,  and  contain  no  quallfica-'V 
tion  in  respect  of  the  restriction«upon  the  ap-* 
pellate  Jurisdiction  of  the  courts,  except  as 
to  the  class  of  cases  (namely,  suits  at  com- 
mon law)  where  the  trial  has  been  by  Jury, 
The  natural  inference  is  that  no  other  was 
Intended.  Its  language,  upon  any  reasona- 
ble, if  not  necessary,  interpretation,  we  think, 
applies  to  this  entire  class,  no  matter  from 
what  court  the  case  comes,  of  which  cogni- 
zance can  be  taken  by  the  appellate  court 
It  seems  to  us  also  that  cases  of  federal  cog- 
nizance, coming  up  from  state  courts,  are 
not  only  within  the  words,  but  are  also  with- 
in the  reason  and  policy,  of  the  amendment 
They  are  cases  involving  questions  arising 
under  the  constitution,  the  laws  of  the  United 
States,  and  treaties,  or  under  some  other  fed- 
eral authority,  and  therefore  are  as  complete- 
ly within  the  exercise  of  the  Judicial  power 
of  the  United  States^as  much  so— as  If  the 
cases  had  been  originally  brought  In  some  in- 
ferior federal  court  No  other  cases  tried 
in  the  state  courts  can  be  brought  under  the 
appellate  Jurisdiction  of  this  court,  or  any 
inferior  federal  court  on  which  appellate  Ju- 
risdiction may  have  been  conferred.  The 
case  must  be  one  involving  some  federal 
question,  and  it  Is  difficult  to  perceive  an^ 
sensible  reason  for  the  distinction  that  Is  at- 
tempted to  be  made  between  the  re-examina- 
tion by  the  appellate  court  of  a  cause  coming 
from  an  inferior  federal  court,  and  one  of 
the  class  above  mentioned  coming  up  from  a 
state  court.  In  both  Instances  the  cases  are 
to  be  disposed  of  by  the  same  system  of  laws, 
and  by  the  same  Judicial  tribunal."  It  was 
therefore  held  that  congress  could  not  author- 
ize a  circuit  court  of  the  United  States,  upuD 
the  removal  of  a  case  tried  by  a  Jury  in  a 
state  court  to  retry  "the  facts  and  law.** 


588 


17  SUPREME  COURT  REPORTER. 


Upon  tbe  reasoning  in  the  case  Just  refer- 
red to.  It  would  seem  to  be  clear  that  tbe  last 
clause  of  tbe  seyentb  amendment  forbids  tbe 
retrial  by  tbis  court  of  tbe  facts  tried  by  tbe 
Jury  in  tbe  present  case.  Tbis  conclusion  is 
not  affected  by  tbe  circumstance  tbat  tbis 
proceeding  is  to  be  referred  to  tbe  state's 
power  of  eminent  domain,  in  which  class  of 
cases  it  has  been  held  that.  In  the  absence  of 
express  constitutional  provisions  on  the  sub- 
jgject,  tbe  owner  of  private  property  taken  for 
^public  use  cannot  daim,  as  of  right,  that  bis 
*  compensation*  shall  be  ascertained  by  a  com- 
mon-law Juiy.  Tbe  reason  for  this  rule  is 
that  before  tbe  establishment  of  the  govern- 
ment of  the  United  States  it  had  been  the 
practice  in  this  country  and  in  England  to  as- 
certain by  commissioners,  special  tribunals, 
and  other  like  agencies  the  compensation  to 
be  made  to  owners  of  private  property  taken 
for  public  use,  and  it  was  not  to  be  supposed 
tbat  the  general  provisions  in  American  con- 
stitutions, national  and  state,  preserving  tbe 
right  of  trial  by  Jury,  superseded  that  prac- 
tice. Lewis,  Em.  Dom.  pp.  311,  312,  and  au- 
thorities cited.  But,  in  Illinois,  such  practice 
is  not  permitted  in  caaes  of  the  condemnation 
of  private  property  for  public  use.  The  state 
constitution  of  1818  provided  that  "the  right 
of  trial  by  jury  shall  remain  inviolate  and 
shall  extend  to  all  cases  at  law  without  re- 
gard to  the  amount  in  controversy."  Article 
13,  (  6.  Tbe  constitution  of  1870  provides 
tbat  "tbe  right  of  trial  by  Jury,  as  heretofore 
enjoyed,  ^all  remain  inviolate,  but  the  trial 
of  civil  cases  before  tbe  Justices  of  tbe  peace 
by  a  Jury  of  less  than  twelve  men  may  be  au- 
thorized Ijy  law.**  Article  2,  {  5.  And  by  tbe 
latter  instrument,  as  we  have  seen,  it  Is  ex- 
pressly provided  that  the  just  compensation 
required  to  be  made  to  the  owner  of  private 
property  taken  or  damaged  for  public  use 
"shall  be  ascertained  by  a  jury  as  shall  be 
prescribed  by  law."  Id.  {  13.  That  the  last- 
named  provision  prohibited  tbe  ascertain- 
ment of  such  compensation  in  any  other  mode 
than  by  a  Jury  is  made  clear  by  tbe  decision 
of  the  supreme  court  of  Illinois  In  Kine  v. 
Defenbaugh,  64  111.  291,  hi  which  it  was  ad- 
judged that  a  provision  in  a  statute  of  Il- 
linois authorizing  commissioners  of  highways, 
or  three  supervisors  of  the  county  on  appeal 
from  the  commissioners,  to  ascertain  the 
damages  sustained  by  reason  of  the  construc< 
tion  of  a  highway  across  the  owner's  prem- 
ises, was  superseded  by  the  thirteenth  section 
of  article  2  of  the  state  constitution;  the  court 
observing  that  a  trial  by  Jury  was  •*a  con- 
stitutional right  of  which  the  party  may  not 
be  debarred  either  by  the  action  or  nonaction 
of  the  legislature.  People  v.  McRoberts,  62 
qIIL  38."  The  persons  impaneled  in  this  case 
J  to  ascertain  the  Just  compensation  due  to  the 
•railroad •company  constituted  a  Jury  as  or- 
dained by  the  constitution  of  Illinois  in  cases 
of  tbe  condemnation  of  private  property  for 
public  use,  and,  being  a  Jury  within  the  mean- 
mg  of  the  seventh  amendment  of  the  consti- 


tution of  the  United  States,  tbe  Dacts  tried  by 
it  cannot  be  retried  "in  any  court  of  the  Unit- 
ed  States  otherwise  than  according  to  the 
rules  of  the  common  law."  Tbe  only  modes 
known  to  the  common  law  **to  re-examine 
such  facts  are  the  granting  of  a  new  trial  by 
the  court  where  tbe  issue  was  tried,  or  to 
which  the  record  was  properly  returnable,  or 
tbe  award  of  a  venire  facias  de  novo  by  an 
appellate  court,  for  some  error  of  law  which 
intervened  in  the  proceedings."  Parsons  v. 
Bedford.  3  Pet.  433,  447,  448;  Railroad  Oo.  T. 
FraloflT,  100  U.  S.  24,  31. 

To  this  it  may  be  added  that  congress  has 
provided  that  the  final  Judgment  of  the  high- 
est court  of  a  state  in  cases  of  whicb  this 
court  may  take  cognizance  shall  be  re-ex- 
amined upon  writ  of  error,  a  process  of  com- 
mon-law origin,  which  removes  nothing  for 
re-examination  but  questions  of  law  arising 
upon  the  record.  Egan  v.  Hart,  165  U.  S.  188, 
17  Sup.  Gt  300.  Even  if  we  were  of  (pinion, 
in  view  of  the  evidence,  that  the  jury  erred 
in  finding  that  no  property  right,  of  substan- 
tial value  in  money,  had  been  taken  from  the 
railroad  company,  by  reason  of  the  opening 
of  a  street  across  Its  right  of  way,  we  cannot, 
on  tbat  ground,  re-examine  the  final  judg- 
ment of  the  state  court  We  are  permitted 
only  to  Inquire  whether  the  trial  court  pre- 
scribed any  rule  of  law  for  the  guidance  of 
the  jury  that  was  in  absolute  disregard  of  the 
company's  right  to  Just  compensation. 

We  say,  "in  absolute  disregard  of  the  codi- 
pany's  right  to  just  compensation,"  because 
we  do  not  wish  to  be  understood  as  holding 
that  every  order  or  ruling  of  the  state  court  hi 
a  case  like  this  may  be  reviewed  here,  not- 
withstanding our  Jurisdiction,  for  some  pur- 
poses, is  beyond  question.  Many  matters 
may  occur  in  the  progress  of  such  cases  that 
do  not  necessarily  involve,  in  any  substantial 
sense,  the  federal  right  alleged  to  have  been 
denied;  and,  in  respect  of  such  matters,  that 
which  Ls  done  or  omitted  to  be  done  by  tbe 
state  court  may  constitute  only  error  in  the 
administration  of  the  law  under  which  the^ 
proceedings  were  instituted.  J 

•In  Lent  v.  Tillson,  140  U.  a  316,  331,  U? 
Sup.  Ct  825,  831,  which  was  a  case  of  the 
widening  of  a  public  street,  for  the  cost  of 
which  bonds  were  issued,  to  be  paid  by  tax- 
ation on  the  lands  benefited,  in  proportion  to 
tbe  beniefits,  and  in  which  it  was  alleged  by  a 
property  owner  that  tbe  local  statute  had 
been  so  administered  as  to  deprive  him  of  his 
property  without  due  process  of  law,  this 
court  said:  "Errors  in  the  mere  administra- 
tion of  the  statute,  not  Involving  Jurisdiction 
of  tbe  subject-matter  and  of  the  parties, 
could  not  Justify  this  court,  in  its  reexamina- 
tion of  the  Judgment  of  the  state  court,  upon 
writ  of  error,  to  hold  that  the  state  had  de- 
prived, or  was  about  to  deprive,  the  plaintiffs 
of  their  property  without  due  process  of  law. 
Whether  it  was  expedient  to  widen  Dupont 
street,  or  whether  the  board  of  supervisor^ 
should  have  so  declared,  or  whether  the  board 
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•f  oommVMioneTB  properly  apportioned  the 
cost  of  the  work,  or  correctly  estimated  the 
benefits  eocmlng  to  the  different  owners  of 
property  affected  by  the  widening  of  the 
street,  or  whether  the  board's  incidental  ex- 
penses in  execnting  the  statute  were  too 
great,  or  whether  a  larger  amount  of  bonds 
were  issued  than  should  have  been,  the  ex- 
cess, if  any,  not  being  so  great  as  to  indicate 
upon  the  face  of  the  transaction  a  palpable 
and  groes  departure  from  the  requirements  of 
the  statute,  or  whether  upon  the  facts  dis- 
dosed  the  report  of  the  commissioners  should 
have  been  confirmed,  are  iwne  of  them  Issues 
presenting  federal  questions,  and  the  Judg- 
ment of  the  state  court  upon  them  cannot  be 
reviewed  here." 

In  harmony  with  those  views,  we  may  say 
in  the  present  case  that  the  state  court  hav- 
ing Jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  being  under  a  duty  to 
guard  and  protect  the  constitutional  right 
here  asserted,  the  final  Judgment  ought  not 
to  be  held  to  be  in  violation  of  the  due  pro- 
cess of  law  enjoined  by  the  fourteenth 
amendment,  unless  by  Its  rulings  upon  ques- 
tions of  law  the  company  was  prevented 
from  obtaining  substantially  any  compensa- 
tion. See,  also,  Marchant  v.  Ballroad  Co., 
158  U.  S.  380,  14  Sup.  Ct  894. 

The  principal  point  of  dispute   between 

the  parties  was  whether  the  railroad  com- 

^  pany,  by  reason  of  the  opening  of  the  street, 

jjjwas  entitled  to  recover  a  sum  equal  to  the 

«  difference^between  the  value  of  the  land  in 

question,  as  land,  without  any  restriction  on 

Its  right  to  use  It  for  any  lawful  purpose, 

and  the  value  of  the  land  when  burdened 

with  the  right  of  the  public  to  use  it  for  the 

purposes  of  a  street  crossing. 

In  Its  opinion  in  this  case  the  supreme 
court  of  Illinois  says  that  when  a  city  coun- 
cil, under  the  authority  of  the  act  of  April 
10,  1872,  extends  a  street  across  railroad 
traclis  or  right  of  way,  "It  does  not  con- 
demn the  land  of  the  railroad  company  nor 
prevent  the  use  of  the  tracks  and  right  of 
way."  149  IlL  457,  37  N.  E.  78.  We  take 
this  to  be  a  correct  Interpretation  of  the 
tocal  statute,  and  as  Indicating,  not  only  the 
Interest  acquired  by  the  public  through  pro- 
<'eedings  instituted  for  the  extension  of  a 
street  across  the  tracks  and  right  of  way 
of  the  railroad  company,  but  also  the  extent 
to  which  the  company  was  deprived,  by  the 
proceedings  for  condemnation,  of  any  right 
ill  respect  of  the  land.  Such  being  the  law 
of  the  state.  It  would  necessarily  follow  that 
t])e  jury,  in  ascertaining  the  amount  of  com- 
voiisatlon.  could  not  properly  take  as  a  ba- 
^!s  of  calculation  the  market  value  of  the 
Innd  as  land.  The  land  as  such  was  not 
taken,  the  railroad  company  was  not  pre- 
vented from  using  it,  and  its  use  for  all  the 
t)urposes  for  which  it  was  held  by  the  rail- 
road company  was  interfered  with  only  so 
far  as  its  exclusive  enjoyment  for  purposes 
of  railroad  tracks  was  diminished  In  value 


by  subjecting  the  land  within  the  crossing 
to  public  use  as  a  street  The  supreme 
court  of  Illinois  well  said  that  '*the  measure 
of  compensation  is  the  amount  of  decrease 
in  the  value  of  the  use  for  railroad  purposes 
caused  by  the  use  for  purposes  of  a  street, 
such  use  for  the  purposes  of  a  street  being 
exercised  Jointly  with  the  use  of  the  com- 
pany for  railroad  purposes.  In  other  words, 
the  company  is  to  be  compensated  for  the 
diminution  in  its  right  to  use  its  tracks 
caused  by  the  existence  and  use  of  the 
street"    Id. 

But  it  was  contended  in  the  court  below, 
and  is  here  contended,  that  the  land  was 
subject  to  sale  by  the  company  for  any  law- 
ful use;  that  after  being  condemned  for 
purposes  of  a  public  street  It  could  not  be 
sold  as  land  held  for  private  use  could  be^ 
sold  in  the  market;  consequently  its  sala-J 
ble  value,* treating  it  as  land  simply,  was* 
practically  destroyed  by  the  opening  of  a 
public  street  across  It  Touching  this  point 
the  state  court,  observing  that  a  railroad 
company  can  only  acquire  land,  whether  by 
voluntary  purchase  or  otherwise,  for  rail- 
road purposes  as  defined  in  its  charter,  and 
that  in  this  case  the  descriptions  of  the 
strips  of  land  conveyed  to  the  appellant*  as 
set  forth  in  the  conveyances  Introduced  in 
evidence,  show  that  the  strips  were  pur- 
chased for  railroad  right  of  way,  and  they 
have  been  ever  since  so  used,  said:  "It  is 
manifest  that  the  appellant  is  restricted  in 
its  use  of  the  right  of  way  over  which  this 
street  is  to  be  extended  to  those  purposes 
for  which  such  right  of  way  is  now  used. 
The  future  use  must  be  the  same  as  the 
present  use,  so  long  as  the  appellant  con- 
tinues to  operate  its  railroad,  unless  the  leg- 
islature shall  permit  it  to  change  its  route." 
149  lU.  457,  461.  37  N.  B.  78,  79.  The  su- 
preme  court  of  Illinois,  therefore,  held  that 
the  trial  court  did  not  err  in  excluding  evi- 
dence to  show  the  general  salable  value  of 
the  right  of  way  Included  In  the  crossing,  or 
its  general  value  for  other  uses  than  that  to 
which  it  was  applied.  According  to  this 
view  of  the  powers  of  the  railroad  company, 
it  is  clear  that  the  Jury  could  not  properly 
have  taken  into  consideration  the  possibility 
of  such  legislative  permission  being  grant- 
ed. That  is,  the  power  of  the  legislature  to 
permit  a  change  of  route,  and  the  possibil- 
ity of  the  exercise  of  that  power,  could  not 
be  elements  in  the  inquiry  as  to  the  com- 
pensation to  be  now  awarded  to  the  rail- 
road company. 

But  even  if  it  were  true  that  the  com- 
pany, so  long  as  it  operated  its  railroad, 
could  without  legislative  permission  take 
up  Its  tracks  placed  across  the  land  In  ques- 
tion, and  use  the  land  for  purposes  other 
than  for  a  right  of  way,  the  Jury  could  not 
properly  have  taken  into  consideration  the 
possibility  that  at  some  future  time  the  com- 
pany would  adopt  that  course,  and  thereby 
put  itself  in  condition,  if  no  street  were 
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opened  acroes  It,  to  sell  Its  land  for  what 

it  was  worth  as  land,  freed  from  any  public 

easement.     Such  a  possibility  was  too  re- 

Q  mote  and  contingent  to  have  been  talien  In- 

gto  account    There  was  nothing  In  the  eyi- 

•  dence,  introduced  or*offered  and  excluded, 
suggesting  any  probability  that  the  com- 
pany Intended  to  use,  or  would  in  the  near 
future  use,  the  land  within  the  crossing  for 
any  other  purpose  than  as  a  right  of  way. 
While,  as  held  In  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  408,  the  general  rule  is  that  com- 
pensation "Is  to  be  estimated  by  reference 
to  the  uses  for  which  the  property  is  suit- 
able, having  regard  to  the  existing  business 
and  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  imme- 
diate future,"  It  is  well  settled  that  "mere 
possible  or  imaginary  uses,  or  the  specula- 
tive schemes  of  its  proprietor,  are  to  be  ex- 
cluded." Pierce,  B.  B,  217,  and  authorities 
clt*id;  Worcester  v.  Great  Falls  Manuf'g  Co., 
41  Me.  159,  164;  Dorian  v.  Railroad  Co.,  46 
Pa.  St.  520,  525. 

The  company  must  be  deemed  to  have  laid 
its  tracks  with  hi  the  corporate  limits  of  the 
city  subject  to  the  condition— not,  it  Is  true, 
expressed,  but  necessarily  implied— that  new 
streets  of  the  city  might  be  opened  and  ex- 
tended from  time  to  time  across  its  trades, 
as  the  public  convenience  required,  and  un- 
der such  restrictions  as  might  be  prescribed 
by  statute.  Suppose  the  city  had  many  years 
ago  acquired  the  land  in  question  by  pur- 
chase or  condemnation  for  the  purpose  of  ex- 
tending, and  had  extended,  a  street  over  it, 
and  that  the  railroad  company  had  thereafter 
acquired  by  condemnation  the  right  to  lay  its 
tracks  across  the  street  upon  making  Just 
compensation  to  the  city.  In  ascertaining, 
in  such  a  case,  the  compensation  due  the 
city,  would  it  not  be  assumed,  the  street  hav- 
ing once  been  opened,  that  the  convenience 
of  the  public  would  always  require  It  to  be 
kept  open,  and  that,  therefore,  compensation 
was  to  be  ascertained,  not  upon  the  basis  of 
the  value  of  the  city's  land,  as  land,  when 
crossed  by  the  railroad  tracks,  but  upon  the 
basis  that  the  land  would  always  be  a  part 
of  a  public  street?  Both  branches  of  this 
question  must  be  answered  in  the  affirma- 
tive. But  they  should  not  be  so  answered  if 
the  position  of  the  railroad  company  be 
sound;  for,  according  to  Its  contention,  the 
^Jury,  in  the  case  supposed,  must  have  taken 
ginto   account   the   possibility   that   the   city 

•  might  at  some  future  *time  discontinue  the 
street,  and  sell  the  land,  or  devote  it  to  other 
purposes.  There  was  and  is  no  more  prob- 
ability that  the  city,  in  the  case  supposed, 
would  close  the  street,  than,  in  this  case,  that 
the  railroad  company  will  take  up  Its  tracks 
from  the  land  In  question.  Such  a  probabili- 
ty was  too  remote  to  be  regarded  as  an  ele- 
ment in  the  inquiry  as  to  compensation. 
When  these  proceedings  were  instituted  the 
railroad  company  had  an  exclusive  right  to 
use  the  land  in  question   for  tracks  upon 


which  to  move  its  can,  and  the  dtj  did 
not  propose  to  interfere  in  any  degree  with 
the  enjoyment  of  that  right,  otherwise  than 
by  the  opening  of  a  street  across  the  tracks 
for  public  use.  To  what  extent  was  the  yal- 
ue  of  the  company's  right  to  use  the  land  for 
railroad  tracks  unduly  diminished  by  open- 
ing across  it  a  public  street?  Under  all  the 
circumstances,  In  view  of  the  purpose  for 
which  the  railroad  company  obtained  the 
land,  for  which  the  land  was  in  fact  used, 
and  for  which  it  was  likely  to  be  always 
used,— which  purpose  Is  the  most  valuable 
one  for  the  railroad  company,— that  was  the 
only  question  to  be  determined  by  the  jury. 
As  the  right  to  open  a  street  across  the  rail- 
road tracks  was  all  that  the  city  sought  to 
obtain  by  the  proceeding  for  condemnation, 
it  was  not  bound  to  obtain  and  pay  for  the 
fee  in  the  land  over  which  the  street  was 
opened.  If,  prior  to  the  institution  of  these 
proceedings,  the  railroad  company  had  con- 
structed upon  the  land  embraced  within  the 
crosshig  buildings  to  be  used  in  its  buslntes, 
it  would  have  been  necessary  for  the  joiy, 
in  ascertaining  the  just  compensation  to  be 
awarded,  to  take  into  consideration  the  value 
of  such  buildings.  But  no  such  case  is  be- 
fore us.  The  case  is  simply  one  of  the  open- 
ing of  a  street  across  land  with  no  buildings 
upon  It,  and  used  only  for  railroad  tracks. 

It  Is  next  contended  that  error  of  law  was 
committed  by  the  refusal  of  the  court  to  al- 
low the  company  to  prove  that  in  the  event 
of  the  opening  of  the  street  it  would  be  nec- 
essary, in  order  that  the  railroad  be  prop* 
erly  and  safely  operated,  to  construct  gates 
and  a  tower  for  operating  them,  plank  the 
crossing,  fill  between  the  rails,  put  in  an  ex-ei 
tra  rail,  and  to  incur  an  annual  expense  of^ 
depreciations,* maintenance,  employment  of* 
gatemen,  etc.  It  was  not  claimed  that  the 
railroad  company  could  recover  specifically 
on  account  of  such  expenditures,  but  that 
the  proof  of  their  behig  made  necessary  by 
the  opening  of  the  street  was  admissible  for 
the  purpose  of  showing  the  compensation  due 
to  the  company.  There  are  some  authorities 
that  seem  to  support  the  view  taken  by  the 
railroad  company,  but  we  are  of  opinion  that 
no  error  was  committed  in  excluding  the  evi- 
dence offered. 

The  plaintiff  in  error  took  its  charter  sub- 
ject to  the  power  of  the  state  to  provide  for 
the  safety  of  the  public,  in  so  far  as  the 
safety  of  the  lives  and  persons  of  the  people 
were  involved  in  the  operation  of  the  rail- 
road. The  company  laid  its  tracks  subject 
to  the  condition,  necessarily  implied,  tiiat  thetar 
use  could  be  so  regulated  by  competent  au- 
thority as  to  insure  the  public  safety.  And 
as  all  property,  whether  owned  by  private 
persons  or  by  corporations.  Is  held  subject  to 
the  authority  of  the  state  to  regulate  Its  use 
In  such  manner  as  not  to  unnecessarily  en- 
danger the  lives  and  the  personal  safety  of 
the  people,  it  is  not  a  condition  of  the  exer- 
cise of  that  authority  that  the  state  shall  in- 
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demnlfy  the  owners  of  property  for  the  dam- 
age  or  Injury  resulting  from  Its  exercise. 
Property  thus  damaged  or  injured  is  not, 
within  the  meaning  of  the  constitution,  tak- 
en for  public  use,  nor  li  the  owner  deprived 
of  it  without  due  process  of  law.  The  re- 
quirement that  compensation  be  made  for 
private  property  taken  for  public  use  im- 
poses no  pestrictlon  upon  the  Inherent  power 
of  the  state  by  reasonable  regulations  to  pro- 
tect the  lives  and  secure  the  safety  of  the 
people.  In  the  recent  case  of  New  York  & 
N.  E.  R.  Co.  V.  Town  of  Bristol,  151  U.  S. 
556,  567,  14  Sup.  Ct  437,  this  court  declared 
it  to  be  thoroughly  established  that  the  in- 
hibitions of  the  constitution  of  the  United 
States  upon  the  impairment  of  the  obligation 
of  contracts,  or  the  deprivation  of  property 
without  due  process  or  of  the  equal  protec- 
tion of  the  laws,  by  the  states,  are  not  vio- 
lated by  the  legitimate  exercise  of  legislative 
power  in  securing  the  public  safety,  health, 
and  morals.  '"The  governmental  power  of 
self-protection,"  the  court  said,  "cannot  be 
«e  contracted  away,  nor  can  the  exercise  of 
S  rights  granted,  nor  the  use  of  property,  be 
•  withdrawn  from  the*lmplied  liability  to  gov- 
ernmental regulation  in  particulars  essential 
to  the  preservation  of  the  community  from 
injury."  See  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  Sc  Heat  Producing  &  Man- 
uTg  Co.,  115  U.  S.  650,  671,  6  Sup.  Ct  252. 

In  Railway  Co.  v.  Deacon,  63  111.  91,  the  su- 
preme court  of  Illinois  said:  "The  state  has 
reserved  to  itself  the  power  to  enact  all  po- 
lice laws  necessary  and  proper  to  secure  and 
protect  the  life  and  property  of  the  citizen. 
Prominent  among  the  rights  reserved,  and 
which  must  Inhere  In  the  state,  is  the  power 
to  regulate  the  approaches  to  and  the  crossing 
of  public  highways,  and  the  passage  through 
cities  and  villages,  where  life  and  property 
are  constantly  in  imminent  danger  by  the 
rapid  and  fearful  speed  of  railway  trains. 
The  exercise  of  their  franchises  by  corpora- 
tions must  yield  to  the  public  exigencies  and 
the  safety  of  the  community."  And  In  Rail- 
road Co.  V.  Willenborg,  117  111.  203,  7  N.  B. 
698,  where  the  question  was  whether  a  rail- 
road company  could  be  required  to  construct 
a  farm  crossing  over  its  road  years  after  the 
road  had  been  built,  the  court  said:  "The 
point  is  made,  however,  that  these  provisions 
are  not  obligatory  on  this  corporation  be- 
cause they  were  enacted  many  years  since  it 
received  Its  chai'ter  from  the  state.  This  Is 
a  misapprehension  of  the  law.  The  reg\ila- 
tlons  in  regard  to  fencing  railroad  tracks, 
and  the  construction  of  farm  crossings  for 
the  use  of  adjoining  landowners,  are  'police 
regulations,'  in  the  strict  Fcnpe  of  those 
tonus,  and  apply  with  equal  force  to  cor- 
porations whose  tracks  fire  alrpatly  built,  ns 
well  as  to  those  to  be  therenfter  constructed. 
They  have  reference  to  the  public  security 
both  as  to  persons  and  to  i)roperty.  •  •  ♦ 
No  reason  is  perceived  why,  upon  the  same 
principle  on   which  a   railroad   corporation 


may  be  required  to  fence  its  track  and  con- 
struct cattle  guards,  it  may  not  be  required 
also  to  construct  farm  crossings.** 

In  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chi- 
cago, 140  IlL  309,  317-219,  29  N.  B.  1109, 
1111,  the  question  was  whether,  in  a  case 
where  a  city  Institutes  a  condemnation  pro- 
ceeding to  open  or  extend  a  street  across  a 
railroad  already  constructed,  the  company^ 
owning  such  railroad  was  entitled  to  be  al-§ 
lowed,  as  a*  part  of  its  Just  compensation,* 
the  amount  of  Its  expenses  In  constructing 
and  maintaining  the  street  crossing.  In  that 
case  it  appeared  that  the  railroad  was  ctm" 
structed  prior  to  the  above  act  of  1872  for 
the  incorporation  of  cities  and  villages,  and 
before  the  passage  of  the  act  of  1874,  which 
required  that  thereafter  at  all  railroad  cross- 
ings of  highways  "and  streets**  the  railroad 
companies  should  construct  and  maintain 
such  crossings,  and  the  approaches  thereto, 
within  their  respective  rights  of  way,  so 
that  at  aU  times  they  should  be  safe  as  to 
person  and  property.  2  Starr  &  C.  Ann.  St 
p.  1927.  The  court  said:  "Government  owes 
to  its  citizens  the  duty  of  providing  and  pre- 
serving safe  and  convenient  highways.  From 
this  duty  results  the  right  of  public  control 
over  public  highways.  Railroads  are  publlo 
highways,  and  in  their  relations  as  such  to 
the  public  are  subject  to  legislative  supervi- 
sion, though  the  interests  of  their  sharehold- 
ers are  private  property.  S>very  railroad  com- 
pany takes  its  right  of  way  subject  to  the 
right  of  the  public  to  extend  the  public 
highways  and  streets  across  such  right  of 
way.  •  •  •  If  railroads  so  far  as  they 
are  public  highways  are,  like  other  high- 
ways, subject  to  legislative  supervision,  then 
railroad  companies  in  their  relations  to  high- 
ways and  streets  which  intersect  their 
rights  of  way  are  subject  to  the  control  of 
the  police  power  of  the  state;  that  power 
of  which  this  court  has  said  that  it  may  be 
assumed  that  it  Is  a  power  coextensive  with 
self-protection,  and  is  not  inaptly  termed 
"the  law  of  overruling  necessity."  *  Lake  View 
V.  Rose  Hill  Cemetery  Co.,  70  HL  191.  The 
requirement  embodied  in  section  8,  that  rail- 
road companies  shall  construct  and  main- 
tain the  highway  and  street  crossings  and 
the  approaches  thereto  within  their  respec- 
tive rights  of  way,  is  nothing  more  than  a 
police  regulation.  It  Is  proper  that  the  por- 
tion of  the  street  or  highway  which  is  with- 
in the  limits  of  the  railroad  should  be  con- 
structed by  the  railroad  company  and  main- 
tained by  it,  because  of  the  dangers  attend- 
ing the  operation  of  its  road.  It  should  con- 
trol the  making  and  repairing  of  the  cross- 
ing for  the  protection  of  those  passing  alongj^ 
the  street  and  of  those  riding  on  the  cars.^ 
*  ♦  •  The  items  of  expense  for*which  ap  • 
pollant  claims  compensation  are  such  only 
as  are  involved  In  Its  compliance  with  a  po- 
lice regulation  of  the  statute.  It  is  well  set- 
tled that  'neither  a  natural  person  nor  a 
corporation  can  claim  damages  on  account  of 
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being  compelled  to  render  obedience  to  a  po- 
lice regulation  designed  to  secure  the  com- 
mon welfare.'  Chicago  &  A.  R.  Co.  v.  Joliet, 
L.  &  A.  R.  Co.,  105  lU.  388.  It  has  been  held 
by  this  court  in  a  number  of  cases  that  rail- 
road corporations  may  be  required  to  fence 
their  tracks,  to  put  In  cattle  guards,  to  place 
upon  their  engines  a  bell,  and  to  do  other 
things  for  the  protection  of  life  and  prop- 
erty, although  their  charters  contained  no 
such  requirements.  Railroad  Co.  v.  Loom  is, 
13  111.  548;  Railroad  Co.  v.  Dill,  22  111.  20i; 
Railroad  Co.  v.  McClelland,  25  III.  140;  Peo- 
ria &  P.  U.  Ry.  Co.  y.  Peoria  &  F.  Ry.  Co., 
105  ni.  110.  •  •  ♦  Uncompensated  obedi- 
ence to  a  regulation  enacted  for  the  public 
safety  under  the  police  power  of  the  state  is 
not  a  taking  or  damaging  without  Just  com- 
pensation of  private  property,  or  of  private 
property  affected  with  a  public  Interest" 
See,  also,  Mugler  v.  Kansas,  123  U.  S.  623, 
668,  8  Sup.  Ct.  623;  Boston  &  M.  R.  Co.  v. 
County  Com'rs,  79  Me.  386,  10  Atl.  113; 
Thorpe  v.  Railroad  Co.,  27  Vt.  150;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  S.  &  C. 
Ry.  Co.,  80  Ohio  St  604;  Railroad  Co.  v. 
Deering.  78  Me.  61,  70,  2  Atl.  670;  State  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.)  45  N.  W.  469; 
New  York  &  N.  B.  Ry.  Co.  v.  City  of  Water- 
bury,  60  Conn.  1,  22  Atl.  439;  Railroad  Co. 
V.  Glbbes.  142  U.  S.  386,  393,  12  Sup.  Ct  255. 
We  concur  In  these  views.  The  expenses 
that  win  be  incurred  by  the  railroad  com- 
pany In  erecting  gates,  planking  the  cross- 
ing, and  maintaining  flagmen,  in  order  that 
<t8  road  may  be  safely  operated,— if  all  that 
should  be  required,— necessarily  result  from 
the  maintenance  of  a  public  highway  un- 
der legislative  sanction,  and  must  be  deemed 
to  have  been  taken  by  the  company  into  ac- 
count when  it  accepted  the  privileges  and 
franchises  granted  by  the  state.  Such  ex- 
ttpenses  must  be  regarded  as  Incidental  to  the 
§  exercise  of  the  police  powers  of  the  state. 
•  What  was  obtained,  and  all  that*was  obtain- 
ed, by  the  condemnation  proceedings  for  the 
public  was  the  right  to  open  a  street  across 
land  within  the  crossing  that  was  used,  and 
was  always  likely  to  be  used,  for  railroad" 
tracks.  While  the  city  was  bound  to  make 
compensation  for  that  which  was  actually 
taken,  It  cannot  be  required  to  compensate 
the  defendant  for  obeying  lawful  regulations 
enacted  for  the  safety  of  the  lives  and  prop- 
erty of  the  people.  And  the  value  to  the  rail- 
road company  of  that  which  was  taken  from 
it  Is,  as  we  have  said,  the  difference  between 
the  value  of  the  right  to  the  exclusive  use  of 
the  land  in  question  for  the  purposes  for  which 
It  was  being  used,  and  for  which  It  was  al- 
ways likely  to  be  used,  and  that  value  aft- 
er the  city  acquired  the  privilege  of  partici- 
pating in  such  use  by  the  opening  of  a  street 
across  It,  leaving  the  railroad  tracks  un- 
touched. Upon  that  theory  the  case  was 
considered  by  the  jury,  and  the  court  did  not 
err  In  placing  It  before  them  upon  that  basis 
«.8  to  compensation. 


One  of  the  InBtmctlons  asked  hj  the  com- 
pany, and  refused  by  the  court,  waa  to  the 
effect  that,  If  the  land  to  be  crossed  by  the 
proposed  street  was  of  such  width  and  di- 
mensions that  It  would  be  practicable  for  the 
company,  or  those  acquiring  title  nnder  It, 
to  lay  and  operate  other  railroad  tracks  In 
addition  to  those  already  placed  thereon, 
the  company  was  entitled  to  recover,  as  part 
of  the  compensation  to  be  awarded,  the  dif- 
ference, If  any,  between  the  value  of  the 
strip  for  railroad  purposes  with  the  right  to 
lay  and  operate  thereon  such  additional 
tracks  and  the  value  of  the  same  for  railroad 
purposes  with  the  right  to  use  and  operate 
only  the  railroad  tracks  now  on  the  same. 
This  instruction  was  properly  refused,  be- 
cause it  assumed,  as  matter  of  law,  that  the 
opening  of  the  street  across  the  existing  rail- 
road tracks  prevented  the  company  from  lay- 
ing additional  tracks  across  the  land  within 
the  crossing,  If  there  was  room  for  such 
tracks.  The  right  of  the  company  to  use  the 
land  or  Its  right  of  way  for  as  many  tracks 
as  it  reasonably  required  for  its  business— 
if  such  right  it  had  when  the  present  pro- 
ceedings were  Instituted— is  not  affected  by 
the  opening  of  the  street  in  question.  The^ 
opening  of  the  street  across  the  company's^ 
land— the  city  not  acquiring  the'*fee-slmple» 
title— was  necessarily  subject  to  the  right,  if 
any,  of  the  company  to  lay  down  additional 
tracks.  If  necessary  In  the  proper  condnct  of 
its  business. 

Another  instruction  asked  by  the  company, 
and  to  the  refusal  of  which  It  excepted,  was 
to  the  effect  that.  If  the  land  of  the  railroad 
company  to  be  crossed  by  the  proposed  street 
was  used  by  It  for  railroad  purposes  as  part 
of  "its  railroad  and  terminal  facilities,"  and 
the  value  of  such  railroad  and  terminal  fftr 
cilities  would  be  depreciated  and  lessened  by 
the  use  of  the  land  by  the  public  for  the  pur- 
poses of  a  street  (such  use  for  the  purposes 
of  a  street  being  subject,  however,  to  the  use 
of  the  land  by  the  company  for  railroad  pur- 
poses), then  the  railroad  company  was  enti- 
tled to  recover  from  the  city  a  sum  equal 
to  such  depreciation  in  value  as  damages  to 
part  of  its  land  not  taken  or  crossed  by  the 
proposed  street  This  instruction  was  prop- 
erly refused.  It  was  objectionable,  for  the 
reason.  If  there  were  no  other,  that  it  was 
too  general.  The  words  *its  railroad  and  ter- 
minal facilities"  Included  the  company's  en- 
tire line  of  road  and  terminal  facilities  with- 
in, at  least,  the  corporate  limits  of  the  city. 
The  land  within  the  crossing  is  three  miles 
inside  the  city  limits,  about  four  miles  ftom 
the  passenger  depot  of  the  company,  and  a 
thousand  feet  from  Its  nearest  freight  depot 
If  the  Instruction  last  referred  to  had  been 
given,  the  range  of  inquiry  as  to  the  sum 
due  the  company  for  what  was  taken  from  It 
would  have  been  extended  far  beyond  what 
was  required  or  permissible  In  order  to  ascer- 
tain the  amount  of  compensation. 

It  Is  further  contended  that  the   railroad 
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company  was  denied  the  equal  protection  of 
the  laws,  In  that  by  the  final  Judgment  In- 
dlvldual  property  owners  were  awarded,  slb 
compensation  for  contiguous  property  appro- 
priated to  the  public  use  by  the  same  pro- 
ceeding, the  value  of  their  land  taken,  while 
only  nominal  compensation  was  given  to  the 
company;  the  value  of  Its  land,  simply  as 
land,  across  which  the  street  was  opened,  not 
being  taken  Into  accoimt  This  contention  is 
without  merit  Compensation  was  awarded  to 
gp  Individual  owners  upon  the  basis  of  the  value 
gof  the  property  actually  taken,  having  regard 
•  to  the  uses  for  which  M  was  best  adapted,*and 
the  purposes  for  which  it  wsjb  held  and  used 
and  was  likely  always  to  be  used.  Compen- 
sation was  awarded  to  the  railroad  company 
upon  the  basis  of  the  value  of  the  thing  actu- 
ally appropriated  by  the  public,— the  use  of 
the  company's  right  of  way  for  a  street  cross- 
ing,—having  regard  to  the  purposes  for  which 
the  land  in  question  was  acquired  and  held 
and  was  always  likely  to  be  held.  In  the 
case  of  Individual  owners,  they  were  deprived 
of  the  entire  use  and  enjoyment  of  their  prop- 
erty, while  the  railroad  company  was  left  in 
the  possession  and  use  of  its  property  for  the 
purposes  for  which  it  was  being  used,  and 
for  which  it  was  best  adapted,  subject  only 
to  the  right  of  the  public  to  have  a  street 
across  it.  In  this  there  was  no  denial  of  the 
equal  protection  of  the  laws,  unless  It  be 
that  the  public  cannot  have  a  street  across 
the  tracks  of  a  railroad  company,  except  up- 
on the  condition  precedent  that  it  shall  con- 
denm  and  acquire  the  absolute  ownership  of 
the  land,  leaving  untouched  the  right  of  the 
company  to  cross  it  with  its  tracks.  We  do 
not  think  the  equal  protection  of  the  laws 
imposes  such  a  burden  upon  the  people  of  a 
city  within  the  Umlts  of  which  a  railroad  com- 
pany has  been  permitted  to  lay  its  tracks. 

We  have  examined  all  the  questions  of  law 
arising  on  the  record  of  which  this  court  may 
take  cognizance,  and  which,  in  our  opinion, 
are  of  sulRcient  Importance  to  require  notice 
at  our  hands;  and,  finding  no  error,  the  Judg- 
ment is  aflarmed. 

The  CHIEF  JUSTICE  took  no  part  in  the 
consideration  or  decision  of  this  case. 

B 

P  •Mr.  Justice  BREWER,  dissenting. 

I  dissent  from  the  Judgment  in  this  case.  I 
approve  that  which  is  said  in  the  first  part 
of  the  opinion  as  to  the  potency  of  the  four- 
teenth amendment  to  restrain  action  by  a 
state  through  either  its  legislative,  executive, 
or  Judicial  department,  which  deprives  a  par- 
ty of  his  property  without  due  compensation; 
also  the  ruling  that  "due  process"  is  not  al- 
ways satisfied  by  the  mere  form  of  the  pro- 
ceeding, the  fact  of  notice,  and  a  right  to  be 
heard.  I  agree  to  the  proposition  that  *'a 
Judgment  of  a  state  court,  even  If  It  be  au- 
thorized by  statute,  whereby  private  property 
is  taken  for  the  state,  or  under  its  direction, 
for  public  use,  without  compensation  made  or 
17  S.O.--88 


secured  to  the  owner,  is,  upon  principle  and 
authority,  wanting  In  the  due  process  of  law 
required  by  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  the  af- 
firmance of  such  Judgment  by  the  highest 
court  of  the  state  Is  a  denial  by  that  state  of 
a  right  secured  to  the  owner  by  that  instru- 
ment" 

It  la  disappointing,  after  reading  so  strong 
a  declaration  of  the  protecting  reach  of  the 
fourteenth  amendment,  and  the  power  and 
duty  of  this  court  in  enforchig  It  as  against 
action  by  a  state  by  any  of  its  ofQcers  and 
agencies,  to  find  sustained  a  Judgment,  depriv- 
ing a  jparty— even  though  a  railroad  corpora- 
tion—of valuable  property  without  any,  or  at 
least  only  nominal,  compensation.  It  seems  as 
though  the  denial  which  Is  so  strenuously  made 
as  to  the  power  of  the  state  through  either 
Its  legislative,  executive,  or  Judicial  depart- 
ment Is  subject  to  one  limitation;  that  is,  the 
verdict  of  a  Jury.  The  abundant  promises  of 
the  forepart  of  the  opinion  vanish  into  noth- 
ing when  the  conclusion  Is  reached.  They 
amount  to  a  mere  brutum  f  ulmen.  It  is  a  case 
frequent  in  all  our  experiences  In  life,  where 
the  promise  and  the  performance  are  sadly  at 
variance,  and  suggest  those  many  sayings, 
some  serious  and  some  Jocular,  which  are  used 
to  picture  the  grotesque  incongruity  so  often 
manifested  between  the  beghming  and  the  end, 
the  proclamation  and  the  act 

For  what  is  the  result  which  is  sustained 
and  adjudged  rightful  by  this  decision?  The 
railroad  company,  which  owns  a  tract  of  land^ 
within  the  limits  of  the  city  of  Chicago,  holds « 
*lt  by  deed  from  the  original  proprietors,  hav-« 
ing,  therefore,  the  highest  and  best  of  all 
titles,  a  fee  simple,  and  by  virtue  thereof  a 
right  to  its  exclusive  use,  with  all  the  ben- 
efits and  profits  which  attend  thereon,  is  de- 
prived of  such  exclusive  use,  forced  to  admit 
everybody  to  an  equal  use  and  occupation,  to 
give  to  the  public,  indeed,  all  the  use  and  oc- 
cupation it  has  of  any  road  or  highway,  in- 
cluding therein  its  power  to  require  all  own- 
ers of  steam  cars  crossing  such  highways  to 
plank  at  their  own  expense  crossings,  con- 
struct gates,  employ  gatemen,  and  take  all  oth- 
er necessary  means  to  prevent  accidents  at 
such  crossings,  and  receives  for  this  only  one 
dollar,— merely  nominal  compensation.  The 
property  thus  condemned  Is  the  private  prop- 
erty of  the  company.  Missouri  Pac.  By.  Co.  v, 
Nebraska,  164  U.  S.  408-417,  17  Sup.  Ct  130. 
The  individual  owners  of  tracts  alongside  and 
similarly  situated  are,  for  being  deprived  the 
exclusive  use  (for  in  neither  case  is  the  fee 
taken)  of  their  property,  awarded  damages  at 
the  rate  of  about  ^,000  for  an  equal  area  of 
ground,  and  this  without  being  exposed  to  any 
further  burden  than  the  loss  of  the  use  of  the 
property  condemned. 

It  is  no  answer  to  say  that  the  company 
only  uses  this  piece  of  ground  for  its  tracks 
and  the  passage  of  its  trains,  and  may  still  use 
it  in  the  same  way.  It  is  not  the  present  use, 
but  the  possibilities  of  use,  which  determlns 
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the  value  of  property.  Can  the  owner  of  va- 
cant land  have  it  taken  from  him  without  com- 
pensation simply  because  at  the  moment  he 
does  not  use  it?  As  said  by  this  court  in 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  408: 
"The  Inquiry  in  such  cases  must  be,  what  is 
the  property  worth  in  the  market,  viewed  not 
merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  with  reference  to 
the  uses  to  which  it  is  plainly  adapted;  that 
is  to  say,  what  is  it  worth  from  its  availability 
for  valuable  uses?"  The  value  of  this  prop- 
erty to  the  railroad  company,  its  owner,  does 
not  depend  alone  on  the  uses  to  which  it  is 
DOW  put,  but  also  on  the  uses  to  which  the 
company  may  rightfully  put  it;  and,  as  shown 
by  the  testimony  in  this  case,  that  portion  of 
the  ground  on  either  side  of  the  tracks  is  avail- 
cable  and  valuable  for  station  houses,  offices, 
?  ?oal  chutes,*  elevator  offices,  signal  towers, 
switch  stands,  etc..  the  possibility  of  use  for 
which  purposes  is  taken  away  when  the  land 
is  appropriated  for  a  highway.  The  claim  that 
the  leaving  of  the  present  use  of  his  property 
to  the  owner  destroys  the  right  of  compensa- 
tion Is  a  proposition  which,  to  my  mhid,  is 
simply  monstrous.  Could  another  railroad 
company  or  an  individual  condemn  and  take 
from  this  company  any  use  of  its  tracks,  with 
only  nominal  compensation,  simply  because  its 
own  use  was  left  to  the  comiumy?  And  yet, 
if  the  taking  of  a  crossing  without  compensa- 
tion can  be  defended  on  this  ground,  why  may 
not  the  taking  of  the  use  of  the  tracks  without 
compensation  also  be  defended? 

Neither,  as  I  submit,  can  the  large  matter 
of  damages  by  liability  to  the  expense  of 
planking  between  the  tracks,  establishing 
gates,  hiring  gatemen,  and  resorting  to  ail 
other  necessary  means  of  guarding  against 
accidents  at  the  crossing,  be  ignored  in  any 
just  estimate  of  compensation.  It  is  no  suf- 
ficient answer  to  say  that  wherever  a  cross- 
ing has  been  rightfully  established  the  pub- 
lic may  legally  compel  the  company  at  its 
own  expense  to  provide  these  means  of  pro- 
tection. The  company  Is  liable  to  no  such 
burden  until  the  highway  is  opened.  As 
long  as  the  public  had  no  right  of  crossing, 
the  company  was  under  no  burden.  The  es- 
tablishment of  the  crossing,  the  taking  of 
the  property  for  a  highway,  creates  the  right 
on  the  part  of  the  public  to  cast  the  burden 
upon  the  company,  and  it  seems  to  me  mon- 
strous to  say  that. the  public  can  create  the 
right  to  cast  a  large  burden  of  expense  upon 
the  company,  and  yet  be  under  no  obligations 
to  compensate  therefor.  It  amounts  simply 
to  this:  that  the  city  says  to  the  railroad 
company,  **I  will  take  your  property,  and 
use  it  for  a  highway,  and  pay  you  nothing 
for  it,  or  for  your  liability  to  bear  such  a 
burden  of  expense  as  I  may  see  fit  to  cast 
upon  yoa  hereafter  in  order  to  protect  that 
crossing  against  accident;  and  I  can  do  all 
this  without  compensation,  because.  If  I  had 
owned  the  property  in  the  first  place,  and 
■imply  given  you   permission   to  cross  my 


highway,  I  could  compel  yon  to  bear  such 
burden."    The  right  to  impose  a  burden  aft- 
er a  public  ownership  is  created  is  used  asS 
a*  Justification  for  creating  the  public  owner-? 
ship  without  compensation.    I  cannot  agree 
to  any  such  proposition. 

This  question  was  presented  to  the  supreme 
court  of  Kansas  in  Kansas  Cent  R.  Co.  v. 
Jackson  Co.  Com'rs,  45  Kan.  716,  724,  20 
Pac.  394,  397,  where  a  highway  was  sought 
to  be  established  across  a  railroad  track 
without  any  compensation,  and  the  court  de- 
nied the  claim,  saying:  ''Whether  the  duty 
imposed  upon  the  railroad  company  of  con- 
structing cattle  guards,  fences,  signs,  etc., 
can  be  or  is  imposed  upon  it  under  the  police 
power  of  the  state,  makes  no  difference  in 
this  case.  If  the  highway  should  not  be  es- 
tablished across  the  railroad  company's  right 
of  way,  then  it  would  not  be  necessary  for 
any  of  these  things  to  exist;  but,  if  a  high- 
way is  so  established,  then  the  duty  under 
the  statutes  immediately  springs  Into  exist- 
ence, requiring  the  railroad  to  so  construct 
these  things.  The  establishment  of  the  high- 
way is,  therefore,  the  cause  of  all  these  addi- 
tional burdens  being  imposed  upon  the  rail- 
road company.  And  must  the  railroad  com- 
pany bear  these  burdens  and  suffer  these 
losses  without  compensation?  Why  should 
it  be  treated  differently  from  others  who  have 
Interests  in  real  estate?  All  others  having  in- 
terests in  real  estate  are  entitled  to  compen- 
sation for  losses  resulting  from  the  location 
of  a  public  highway  Interfering  with  their 
free  and  rightful  use  of  such  interests.  Smith 
Co.  Com'rs  v.  Lahore,  87  Kan.  480,  484,  et 
seq.,  15  Pac.  577."  See,  also,  the  many  cases 
cited  In  the  opinion.  Among  them  is  Grand 
Rapids  V.  Grand  Rapids  &  I.  R.  Co.,  58  Mich. 
641,  648,  26  N.  W.  158,  162,  In  which  it  was 
said  by  Campbell, C.  J.:  "The  damage  done  to 
a  railroad  by  having  a  highway  run  across  it 
must  necessarily  include  all  the  additional 
expense  entailed  by  such  a  crossing,  which  'In 
a  city  may  involve  a  considerable  outlay  In 
making  the  crossing  safe,  and  providing 
guards  against  accidents."  Again,  in  Rail- 
way Co.  V.  Hough,  61  Mich.  507,  508,  28  N. 
W.  532,  583,  the  court  observed,  speaking  by 
the  same  chief  justice:  "If  a  railroad  inter- 
feres with  an  existing  highway,  it  must  bear 
all  the  expense  of  crossing  and  restoring  the 
highway,  as  far  as  practicable,  to  safe  con-^ 
ditlon;  and  the  fencing  and  cattle  guards  are 3 
necessary  for  that  purpose.  *  But,  as  pointed* 
out  in  People  v.  Lake  Shore  &  M.  S.  Ry.  Co.. 
52  Mich.  277,  17  N.  W.  841,  when  a  new  high- 
way is  created,  then  it  belongs  to  those  who 
create  it  to  bear  the  expense  of  making  the 
crossing  in  the  condition  necessary  to  meet 
all  the  expense  and  danger  which  it  occa- 
sions." 

Indeed,  in  Illinois,  as  between  two  rail- 
roads, one  seeking  to  obtain  the  right  of  cross- 
ing over  the  tracks  of  the  other,  the  court, 
in  Chicago  &  A.  R.  Co.  v.  Springfield  &  N. 
W.  R.  Co.,  67   III   142,   weU  said:    "Appel 
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lants  are  entitled  to  such  a  anin  for  damages, 
to  be  paid  by  appellee  in  money,  as  will  en- 
able appellants  to  construct  and  keep  in  re- 
pair all  such  works  as  may  be  necessary  to 
keep  their  track  in  a  safe  and  secure  condi- 
tion. Nothing  short  of  this  can  amount  to 
the  'Just  compensation'  provided  by  law." 

I  do  not  care  to  enlarge  upon  this  matter. 
These  propositions  seem  to  me  so  absolutely 
clear  that  the  mere  statement  of  them  ought 
to  carry  conviction.  And  after  a  declaration 
by  this  court  that  a  state  may  not,  through 
any  of  its  departments,  take  private  proper- 
ty for  public  use  without  just  compensation, 
I  cannot  assent  to  a  Judgment  which,  in  ef- 
fect, permits  that  to  be  done. 


(166  u.  S.  39U 

lASIGI  V.  VAN  DB  GARR. 

<April  5,  1897.) 

No,  746. 

Habbjls  Corpus— Remanu  of  Prisoner— For- 
eion  coksul. 

1.  An  order  dismissing  the  writ,  and  remand- 
ing the  petitioner  to  custody,  was  not  erroneous 
where  it  appeared  that  the  petitioner,  though 
holding  a  consular  office  under  a  foreign  gov- 
ernment at  the  time  the  writ  issued,  had  been 
removed  from  office  at  the  time  the  order  was 
entered,  as  a  prisoner  is  not  to  be  discharged 
for  defects  in  the  original  arrest,  where  suffi- 
cient ground  for  his  detention  is  shown  at  the 
time  of  the  hearing. 

2.  Where  the  prisoner  Is  held  nnder  a  state 
proceeding  in  aid  of  a  prosecution  for  violation 
of  state  laws,  the  courts  of  the  United  States 
may  exercise  a  discretion  in  determining  the 
question  of  discharge. 

Appeal  from  the  District  Oourt  ol  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

F.  R.  Goudert,  Jr.,  for  appellant    John  D. 
^Lindsay,  for  appellee. 

a 

•  •Mr.  Chief  Justice  PULLER  delivered  the 
opinion  of  the  court. 

Joseph  A.  lasigi,  a  native-bom  citizen  of 
Massachusetts,  was  arrested,  February  14, 
1897,  on  a  warrant  Issued  by  one  of  the  city 
magistrates  of  the  city  of  New  York,  as  a 
fugitive  from  the  Justice  of  the  state  of 
Massachusetts,  charged  with  having  commit- 
ted the  crime  of  embezzlement  in  that  state, 
and  upon  examination  was  committed,  Feb- 
ruary 16th,  to  the  custody  of  the  warden  and 
keeper  of  the  city  prison  of  the  dty  of  New 
York  to  await  the  warrant  of  the  governor 
of  New  York  on  the  requisition  of  the  ex- 
ecutive authority  of  the  state  of  Massachu- 
setts for  his  surrender  as  such  fugitive,  pur- 
suant to  part  6,  c  1,  tit  4,  fiS  828,  830,  of 
the  Code  of  Criminal  Procedtu*e  of  New 
York. 

Cn  the  18th  of  February  he  filed  a  petition 
for  the  writ  of  habeas  corpus  in  the  district 
court  of  the  United  States  for  the  Southern 
district  of  New  York,  to  procure  his  release 
from  custody,  which  averred  that  he  was  the 
consul  general  of  the  sultan  of  Turkey  at 
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Boston,  duly  recognized  as  such*  by  the'  gov-? 
emment  of  the  United  States;  that  the  em- 
bezzlement was  charged  to  have  occurred 
on  July  1,  1892;  that  he  had  never  been  in- 
dicted by  a  grand  Jury  for  the  commission 
of  any  crime;  that  he  was  arrested  while  on 
a  visit  to  New  York,  where  access  was  im- 
possible to  his  books  and  papers  to  vindicate 
himself;  and  that  the  proceedings  before  the 
city  magistrate  were  without  authority  or 
Jurisdiction  because  of  his  consular  office. 

The  writ  was  issued,  and  a  hearing  had, 
and  on  the  12th  day  of  March  the  district 
court  entered  an  order  dismissing  the  writ 
and  remanding  laslgl  to  custody.  From  this 
order  an  appeal  was  allowed  to  this  court. 

The  contention  of  petitioner  was  that  no 
<<ourt  of  the  state  ot  Massachusetts  had  Ju- 
risdiction to  entertain  a  criminal  prosecution 
against  him  by  reason  of  the  matters  speci- 
fied in  the  commitment  Jurisdiction  being 
vested,  because  of  his  official  position,  ex- 
clusively in  the  federal  courts;  but  the  con- 
clusion of  the  district  court  rested  on  the 
ground  that  whatever  Implications  in  favor 
of  exclusive  federal  Jurisdiction  might  be 
claimed,  they  were  in  no  way  incompatible 
with  the  preliminary  arrest  by  the  magis- 
trate for  removal  to  the  state  where  the 
crimes  charged  against  him  were  alleged  to 
have  been  committed,  and  where  all  ques- 
tions as  to  the  proper  tribunal  for  trial  could 
be  more  properly  heard  and  determined. 

Cn  the  argument  in  this  court  it  appeared 
from  a  conmiunlcation  from  the  assistant  sec- 
retary of  state,  under  date  of  March  19th, 
that  lasigi  had  been  removed  from  his  con- 
sular ofiice,  and  that  all  official  connection 
between  him  and  the  Turkish  government 
had  been  severed,  as  the  department  of  state 
had  been  officially  Informed  by  the  Turkish 
minister  on  the  9th  of  March. 

Therefore,  when  the  order  remanding  lasigi 
to  the  custody  of  the  state  officer  was  en- 
tered, he  was  not  holding  a  consular  office, 
and  the  supposed  objection  to  his  detention 
for  extradition  to  Massachusetts  did  not  ex- 
ist 

As  under  section  761  of  the  Revised  Stat- 
utes it  Is  the  duty  of  the  court,  Justice,  or 
Judge  granting  the  writ  on  hearing,  *to  dis-^ 
pose  of  the  party  as  law  and  Justice  require,"  g 
the  question^at  once  arises  whether  the  order* 
of  the   district    court    dismissing    the    writ 
should  be  reversed,  and  petitioner  absolutely 
discharged,    because   the   objection    existed 
when  the  writ  issued,  although  it  did  not 
when  the  order  was  entered,  even  If  such  an 
objection  were  ever  tenable,  which  we  do 
not  Intend  in  the  slightest  degree  to  Inti- 
mate it  could  be. 

If  the  application  for  the  writ  had  been 
made  on  the  12th  of  March,  it  could  not  have 
been  awarded  on  the  ground  alleged  in  this 
petition,  and  as  on  that  day  the  petitioner 
could  not  have  been  discharged  on  that 
ground,  in  accordance  with  the  principles  of 
law  and  Justice,  we  are  unable  to  hold  that 
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the  order  of  the  district  court  was  erroneous. 
Ex  parte  Royall,  117  U.  S.  241.  6  Sup.  Ct. 
734;  Ex  parte  Watkins,  3  Pet.  193,  201;  Ex 
parte  MiUlgan,  4  Wall.  2,  111. 

In  Ex  parte  Hitz,  311  U.  S.  766,  4  Sup.  Ct. 
608,  an  application  was  made  for  a  writ  of 
certiorari  commanding  the  supreme  court  of 
the  District  of  Columbia  to  certify  to  this 
court  an  indictment,  and  the  proceedings 
thereunder,  against  Hitz  in  that  court,  on  the 
ground  that  when  the  indictment  was  filed, 
and  when  the  offenses  charged  thereunder 
were  committed,  he  was  the  diplomatic  rep- 
resentative of  the  Swiss  confederation,  duly* 
accredited  and  recognized  by  the  United 
States  under  the  title  of  "Political  Agent" 
It  appeared  that  Hitz  was  for  many  years 
the  consul  general  of  the  Swiss  confederation 
within  the  United  States,  and  was  also  ac- 
credited to  the  United  States  by  the  same 
government  as  political  agent  On  the  30th 
of  May,  1881,  he  was  requested  by  the  Swiss 
government  to  resign  both  these  offices,  and 
this  he  did  on  the  15th  of  June.  The  In- 
dictment was  filed  on  the  17th  of  June,  and 
on  the  20th  of  June  his  resignations  were  ac- 
cepted.   The  writ  of  certiorari  was  denied. 

In  Nlshlmura  Eklu  v.  U.  S.,  142  U.  S.  651. 
12  Sup.  Ct  336,  the  writ  of  habeas  corpus 
was  sued  out  May  13,  1801,  by  a  female  sub- 
ject of  the  emperor  of  Japan,  detained  at 
San  Francisco  by  a  state  inspector  of  immi- 
gration, with  the  approval  of  the  collector, 
for  the  reason  that  under  existing  laws  she 
^  should  not  be  permitted  to  land  in  the  Unlt- 
g  ed  States.  After  the  issue  of  the  writ  and 
•'  before  a  hearing,  and  on  May  14th,  oiM^John 
L.  Hatch  was  appointed  United  States  in- 
spector of  immigration  at  that  port,  who, 
on  May  16th,  made  the  inspection  and  ex- 
amination required  by  the  act  of  March  3, 
1801  (chapter  561),  which  he  reported  to  the 
collector,  and  on  May  18th  he  intervened  in 
opposition  to  the  writ  of  habeas  corpus,  stat- 
ing his  doings,  and  insisting  that  under  the 
act  his  finding  and  decision  were  reviewable 
by  the  superintendent  of  immigration  and 
the  secretary  of  the  treasury  only.  The  cir- 
cuit court  sustained  the  intervention,  and  re- 
manded petitioner,  and  its  order  was  affirm- 
ed on  appeal  by  this  court  It  was  said  by 
Mr.  Justice  Gray,  delivering  the  opinion, 
that:  '*A  writ  of  habeas  corpus  is  not  like 
an  action  to  recover  damages  for  an  unlaw- 
ful arrest  or  commitment,  but  its  object  is  to 
ascertain  whether  the  prisoner  can  legally 
be  detained  in  custody;  and,  if  sufficient 
ground  for  his  detention  by  the  government 
is  shown,  he  Is  not  to  be  discharged  for 
defects  in  the  original  arrest  of  commit- 
ment" 

The  proceeding  here  was  a  state  proceeding 
in  aid  of  a  prosecution  for  the  violation  of 
state  laws,  and  under  such  circumstances 
the  courts  of  the  United  States  may  exercise 
a  discretion  in  determining  the  question  of 
discharge.  Cook  v.  Hart,  146  U.  S.  183,  13 
Bux».  Ct  4a 


And  we  think  the  case  falls  within  the 
principle  of  the  rule  laid  down  in  Nlshlmura 
Eklu  V.  U.  S. 

Order  affirmed. 


aee  v,  s.  s96) 
HOOB  et  al.  v.  JAMIEiSON  et  aL 
(April  6, 1807.) 
No.  874. 

Fbdbril  Courts— 'Jurisdictiov  —  Divebsb  Cri- 

ZBN'SDTP. 

1.  The  courts  of  the  United  States  have  no  ju- 
risdiction upon  the  gronnd  of  diverse  citisen- 
ship  of  cases  between  citizens  of  the  District  of 
Columbia  and  citizens  of  a  state. 

2.  To  support  the  jupsdiction  of  the  United 
States  couri:8  upon  the  ground  of  diverse  citi- 
senship  where  there  are  two  or  more  Joint 
plaintiffs,  each  of  the  plaintiffs  must  be  cap- 
able of  suing  in  the  courts  of  the  United  States, 
and  it  is  not  sufficient  that  one  of  the  plaintiffs 
\b  capable  of  suing.  And  the  voluntary  joinder 
of  the  parties  has  the  same  effect  for  the  pur- 
poses of  jurisdiction  as  if  they  had  been  com- 
pelled to  unite. 

In  Brror  to  the  Chrcuit  Court  of  the  United 
States  for  the  Western  District  of  Wiscon- 
sin. 

A«  B.  Bushnell,  for  plaintiffs  in  error.  8. 
8.  Barney,  for  defendants  in  error. 


*  Mr.  Chief  Justice  FULLBB  delivered  the* 
opinion  of  the  court 

This  was  an  action  of  ejectment,  brought 
in  the  circuit  court  of  the  United  States  for 
the  Western  district  of  Wisconsin,  by  tbo 
complaint  in  which  plaintiffs  in  error  alleged 
that  they  resided  in  and  were  citisens  of  the 
city  of  Washington,  D.  a,  and  that  defend- 
ants aU  resided  in  and  were  citizens  of  the 
state  of  Wisconsin.  Defendants  moved  to 
dismiss  the  action  on  the  ground  that  the 
circuit  court  had  no  jurisdiction,  as  the  con- 
troversy was  not  between  citizens  of  differ- 
ent states.  The  circuit  court  ordered  that 
the  action  be  dismissed  unless  plaintiffs 
within  five  days  thereafter  should  so  amend 
their  complaint  as  to  allege  the  necessary 
jurisdictional  facts.  Plaintiffs  then  moved 
for  leave  to  amend  their  complaint  by  aver- 
ring that  three  of  them  were,  when  the  suit 
was  commenced,  and  continued  to  be,  citi- 
zens of  the  District  of  Columbia,  but  that 
one  of  them  was  a  citizen  of  the  state  of 
Minnesota,  and  that  each  was  the  owner  of 
an  undivided  one-fourth  of  the  lands  and 
premises  described  in  the  complaint  and  that 
they  severally  claimed  damages  and  de- 
manded judgment  This  motion  was  denied, 
and  the  action  dismissed.  Plaintiffs  sued 
out  this  writ  of  error  under  Act  March  8, 
1891,  c  517,  i  5,  and  the  circuit  court  certified 
to  this  court  these  questions  of  jurisdiction: 

"First  Whether  or  not  said  complaint  sets 
forth  any  cause  of  action  in  which  th^re  is 
a  controversy  between  citizens  of  different 
states,  so  as  to  give  said  circuit  court  juris- 
diction thereof. 

"Second.  Whether  or  not  said  complaint 
as  so  proposed  to  be  amended,  would,  ii  eo 
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amended,  set  forth  any  cause  of  action  in 
which  there  l8  a  controversy  between  citi- 
zens of  different  states,  so  as  to  give  said  cir- 

fc,  cuit  court  jurisdiction  thereof." 

g     The  judicial  power  extends  under  the  ccm- 

•  stitution  to^controversies  between  citizens  of 
different  states,  and  the  judiciary  act  of  1789 
provided,  as  does  the  act  of  March  3,  1887, 
as  con-ected  by  the  act  of  August  13,  188S 
{2o  Stat  433,  c  866),  that  the  circuit  courts 
of  the  United  States  should  have  original 
cognizance  of  all  suits  of  a  civil  nature  at 
<:ummon  law  or  in  equity  in  which  there 
should  be  a  controversy  between  citizens  of 
different  states. 

We  see  no  reason  for  arriving  at  any  other 
-conclusion  than  that  announced  by  Ohlef 
Justice  Marshall  in  Hepburn  v.  Ellzey,  2 
"Cranch,  445  (Feb.  term,  1805),  "that  the 
members  of  the  American  confederacy  only 
are  the  states  contemplated  in  the  constitn- 
tion";  that  the  District  of  Columbia  is  not 
a  state  within  the  meaning  of  that  instru- 
ment, and  that  the  courts  of  the  United 
States  have  no  Jurisdiction  of  cases  between 
•citizens  of  the  District  of  Ck)lumbia  and  citi- 
sens  of  a  state. 

In  Strawbridge  v.  Gurtiss,  3  Cranch,  267,  it 
was  held  that,  if  there  be  two  or  more  joint 
plaintiffs  and  two  or  more  Joint  defendants, 
each  of  the  philntiffs  must  be  capable  of  su- 
ing each  of  the  defendants  in  the  courts  of 
the  United  States  in  order  to  support  the 
Jurisdiction;  and  in  Smith  v.  Lyon,  133  U. 
S.  315,  10  Sup.  Ct  803,  Strawbridge  v.  Cur- 
tl68  was  followed,  and  It  was  decided  that 
under  the  acts  of  1887  and  1888  the  circuit 
court  has  not  Jurisdiction,  on  the  ground  of 
diverse  citizenship,  if  there  are  two  plain* 
tiffs  to  the  action  who  are  citizens  of  and 
residents  in  diff^ent  states  and  the  defend- 
ant is  a  citizen  of  and  resident  in  a  third 
state,  and  the  action  Is  brought  in  the  state 
in  which  one  of  the  plaintiffs  resides. 

New  Orleans  v.  Winter,  1  Wheat  01,  was 
an  action  in  ejectment,  brought  by  two  plain- 
tiffs claiming  as  joint  heirs,  and  it  appeared 
that  one  of  them  was  a  citizen  of  the  state 
of  Kentucky,  and  that  the  other  was  a  citi- 
zen of  the  territory  of  Mississippi.  It  was 
held  that  Jurisdiction  could  not  be  maintain- 
ed, and  Chief  Justice  Marshall,  delivering 
the  opinion  of  the  court,  said:  "Gabriel 
Winter,  then,  being  a  citizen  of  the  Missis- 
sii)pi  territory,  was  incapable  of  maintaining 

^  a  suit  alone  in  the  circuit  court  of  liouisiana. 

g  Is  his  case  mended  by  being  associated  with 

•  others  who  are  capable  of  suing  in* that 
court?  In  the  case  of  Strawbridge  v.  Our- 
tiss  It  was  decided  that,  where  a  Joint  inter- 
est is  prosecuted,  the  jurisdiction  cannot  be 
sustained  unless  each  individual  be  entitled 
to  claim  that  jurisdiction.  In  this  case  it 
has  been  doubted  whether  the  parties  might 
elect  to  sue  Jointly  or  severally.  However 
this  may  be,  having  elected  to  sue  Jointly, 
the  court  is  Incapable  of  distinguishing  their 
case,  so  far  as  respects  Jurisdiction,  from 


one  in  which  they  were  compelled  to  unite."* 

In  Iron  Co.  v.  Stone,  121  U.  S.  631,  7  Sup. 
Ct  1010,  the  interests  of  the  parties  being 
separate  and  distinct,  but  depending  on  one 
contract,  plaintiffs  elected  to  sue  on  the  com- 
mon obligation,  and  the  case  was  dismissed 
under  the  rule  in  New  Orleans  v.  Winter. 

In  Barney  v.  Baltimore,  6  Wall.  280,  which 
was  a  bill  for  partition,  it  appeared  that 
some  of  the  defendants  were  citizens  of  the 
District  of  Columbia  and  some  of  them  citi- 
zens of  Maryland,  and,  in  dismissing  the 
case  for  want  of  Jurisdiction,  the  court, 
through  Mr.  Justice  Miller,  said:  "In  the 
case  of  Hepburn  v.  Ellzey  it  was  decided  by 
this  court,  speaking  through  Marshall,  G.  J., 
that  a  citizen  of  the  District  of  Columbia 
was  not  a  citizen  of  a  state,  within  the  mean- 
ing of  the  Judiciary  act,  and  could  not  sue 
in  a  federal  court  The  same  principle  was 
asserted  in  reference  to  a  citizen  of  a  terri- 
tory in  the  case  of  New  Orleans  v.  Winter, 
and  it  was  th^e  held  to  defeat  the  Jurisdic- 
tion, although  the  citizen  of  the  territory  of 
Mississippi  was  Joined  with  a  person  who, 
in  suing  alone,  could  have  maintained  the 
suit  These  rulings  have  never  been  dis- 
turbed, but  the  principle  asserted  has  been 
acted  upon  ever  Mnce  by  the  courts  when 
the  point  has  arisen." 

Many  other  decisions  are  to  the  same  ef- 
fect and  in  the  late  case  of  Merchants'  Cot- 
ton-Press &  Storage  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  384, 14  Sup.  Ct. 
367,  372,  the  rule  in  New  Orleans  v.  Winter 
was  applied,  and  it  was  held  that  "the  vol- 
untary Joind^  of  the  parties  has  the  same 
effect  for  purposes  of  jurisdiction,  as  if  they 
had  been  compelled  to  unite." 

In  the  case  at  bar  no  application  was  made^ 
for  leave  to  discontinue  as  to  the  three  plain- a 
tiffs  who  were  citizens  of  the*District  of» 
Columbia,  and  to  amend  the  complaint  and 
proceed  with  the  cause  in  favor  of  that  one 
of  the  plaintiffs  alleged  to  be  a  citizen  of 
Minnesota.    Jurisdiction  of  the  case  as  to 
four  plaintiffs  could  not  be  maintained  on 
the  theory  that  when  the  trial  terminated  it 
might  l)e  retained  as  to  one.    The  circuit 
court  was  right  and  Its  Judgment  is  affirmed. 

aee  u.  s.  srs) 

THD  MAJESTIC. 

(March  29,  1807.) 

No.  168. 

Shipfing—Pa88bnoer8— Limitation  or  Garrisr*8 
Liability  —  Conditioks  on  Back  of  Tiokbt  — 
Damaob  to  Baooaob  —  Inbvitabls  Accidbnt— 
sufficibnct  of  evidbnce— act  of  gk>d~bur- 
DEN  OF  Proof. 

1.  Conditions  printed  on  the  back  of  a  pas- 
senger's  ticket  exempting  the  carrier  from  lia- 
bility for  loss  of  or  damage  to  baggage  under 
certain  circumstances  or  l)eyond  a  specified 
amount  are  not  binding  on  the  passenger,  if 
not  signed  or  seen  by  him,  nor  referred  to  in 
the  contract  on  the  fa  !e  of  the  ticket  nor  oth- 
erwise brought  to  his  attention.  9  C.  C.  A.  161, 
60  Fed.  624,  reversed.  , 

2.  The  defense  that  damage  to  baggage  b^ 
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water  entering  tfaroagh  a  broken  port  was  the 
result  of  an  ineyltable  accident  is  not  sustained 
by  evidence  that,  a  short  time  before  the  injury 
was  discovere'd,  the  Bh«p,  during  a  rough  sea, 
passed  through  some  floating  wreckage,  there 
being  no  erldence  directly  tending  to  prore  that 
the  port  was  broken  by  the  wreckage,  nor 
any  attempt  to  show  why  the  ship  did  not  steer 
away  from  it  or  reduce  its  speed  while  passing 
through,  nor  any  satisfactory  proof  that  the 
ports  were  properly  closed  when  the  vessel 
sailed  or  were  properly  inspected  afterwards. 

8.  The  burden  is  oa  the  carrier  to  prove  that 
the  damage  sued  for  was  caused  by  an  act  of 
God. 

^    On  Writ  of  Certiorari  to  the  Circuit  Court 
gof  Appeals  for  the  Second  Circuit. 
•  *  Libelants,    the    Misses    Potter    and    their 
maid,  were  passengers  on  the  steamship  Ma- 
jestic, which  sailed  from  Liverpool  on  Janu- 
ary 20,  1892,  and  arrived  at  New  York  on 
the  28th.    On  disembarking,  the  contents  of 
their  trunks  were  found  badly  damaged  by 
sea  water,  and  this  libel  was  filed  in  the  dis- 
trict court  for  the  Southern  district  of  New 
York  to  recover  for  the  loss. 
The  libel  alleged  that  the  Oceanic  Steam 


Naylgatlon  Company,  owner  of  the  Majestic, 
for  a  valuable  consideration  agreed  to  carry 
and  transport  libelants,  with  their  personal 
baggage,  to  New  York;  and  charged  that  the 
damage  to  the  baggage  was  caused  by  negli- 
gence and  want  of  proper  care.  The  answer 
admitted  the  delivery  of  the  haggage  on 
board  In  good  order,  and  Its  condition  on  ar- 
rival at  New  York,  but  put  in  Issue  the  al- 
legations of  neglij;ence  and  want  of  proper 
care.  It  set  up  certain  stipulations  as  con- 
tained in  the  ticket  under  which  libelants 
took  passage,  by  which  it  was  averred  the 
ship  waa  discharged  of  liability,  or,  in  any 
case,  was  not  liable  for  any  Injury  beyond 
the  amount  of  £10;  and  it  finally  alleged 
that  the  injury,  if  any,  was  caused  by  the 
act  of  €k>d  or  the  perils  of  the  sea,  and 
was  in  nowise  caused  or  contributed  to  by 
the  neglect  or  misconduct  of  any  of  its 
agents  or  servants. 

The  so-called  "ticket"  Issued  to  the  three 
libelants,  omitting  numbering  and  the  dis- 
play headings,  was  as  follows: 


Cabin  Passenger's  Contract  Ticket. 

These  Directions  and  the  Notices  to  Passengers  helow,  form  part  of^  and  must  appear  on,  each 

Contract  Ticket, 

L    A  Contract  Ticket  in  this  Form  must  be  given  to  every  Cabin  Passenger  engaging  a  Passage  in  a 
Passenger  Ship  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being  within  the 
Mediterranean  Sea,  under  a  penalty  not exccedinc[£50. 
9.    Unless  the  Passengers  are  to  have  a  free  Table,  the  Viotnalling  Scale  for  the  Voyage  must  be  ap- 
pended to  the  Contract  Ticket. 
All  the  Blanks  must  be  correctly  and  legibly  filled  in,  and  the  Ticket  must  be  legibly  signed  with 

the  Christian  Names  and  Surname,  and  Address  in  full  of  the  Party  issuing  the  same. 
The  Day  of  the  Month  on  which  the  Ship  is  to  sail  must  be  inserted  in  Words  and  not  in  Figures  only. 
When  once  issued,  this  Tioket  must  not  be  withdrawn  from  the  passenger,  nor  any  alteration  or 
erasure  made  in  it  unless  with  his  consent. 

Tons  register,  to  sail  from  LIVER- 
_day  of      January.      1392, 


CO 

•4. 

5w 


BritUh  ateamrshiv       Majestie       pf       ^."^AA^ 


POOL,  for  NEW  YOEK.  on  the       twentUth 


Deposit... 
BeUanoe.* 

Totai. 


..£   fnU 


In  Consideration  of  the  sum  of  £  ^^  ^/ 
I  hereby  agree  with  the  Person  named  In 
the  margin  hereof  that  such  Person  shall  be 
provided  with  First  Class  Cabin  Passage  in 
the  above-named  British  Steam-ship,  to  sail 
from  the  Port  of  Liverpool  for  the  Port  of 
NEW  YORK,  in  North  America,  with  not 
less  than  Twenty  Cubical  Feet  for  Luggage 
for  each  Person,  and  that  such  Person  shall 
be  viotualled  as  First  Class  Cabin  Passen- 
ger during  the  voyage,  and  the  time  of  de- 
tention at  any  place  before  its  termination ; 
and  I  further  engage  to  land  the  Person 
aforesaid  with  _J5[£iL- Luggage,  at  the  last 
mentioned  Port,  free  of  any  Cnarce  beyond 
the  Passage  Money  aforesaid ;  and  I  hereby 
acknowledge  to  have  received  the  sum  of 
£  paid  In  fuU  Payment  of  suoh  Passage 
Money. 

For  and  on  behalf  of  the 

OCBANIC  8TBAM  NAVIGATION  COM- 
PANY, 
Limited,  of  Orbat  Bkitain, 

THOMAS  HENRY  ISMAY, 

Per  R.  MARTCKELLaLL. 

Liverpool,  16th  Jan'y,  IttO. 

'to  be  paid  at  the  ojllosb  ^  Woibdt  Street,  Liverpool^  one  day  b^ors  the  alMve  daim 
for  sailing^ 


NAMEa 

No.  of  Persona    | 

Adults 

above 

13  Years. 

Children 
12  Years 
&  under. 

a 
a 
■ 

Threes 

Miss  Gracb  Howard  Potter. 

Miss  B.  Howard  Pottbb 

&maid. 

Total  No.  of  Persons.... 

Digitized  by 
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NOTICE  TO  CABIN  PAfiSENGERa 

!•— If  Cabin  Passengers,  through  no  default  of  their  own,  fail  to  obtain  ft  passage  in  the  Ship,  and 
on  the  day  named  in  this  Contract  Ticket,  they  may  obtain  Redress  for  Breach  of  Contract  by  snm- « 
mmrj  Process,  under  the  78d  Section  of  the  Passengers'  Act,  1855.  ^  ^ 

&— Cabin  Passengers  must  prodace,  on  Demand,  their  Contract  tickets  to  the  Government  Emigra-  • 
lion  Offloer  under  a  Penalty  not  exceeding  £10.    This  Ticket  should  therefore  be  preserved,  and  kept 
in  readiness  to  be  produced  on  board  the  Ship.    N.  B.— This  Contract  Ticket  is  exempt  from  Stamp 
Duty. 

CAUTION.— To  prevent  the  possibility  of  robberies  occurring  before  the  steamer  leaves  the 
wharf,  Fassenpers  are  requested  to  be  careful  to  leave  their  baggage  in  charge  of  the  Company^s  Ser- 
vants only,  and  to  give  money,  jewellery  and  other  valuables  in  care  of  the  Purser,  who  will  issue  a 
receipt  and  deposit  the  arlicles  in  the  Ship's  Safe.  This  Ticket  is  only  available  foa  the  date  for 
which  issued.  [SEE  BACK. 


[On  the  back:] 


NOTICE  TO  FASSENGEBB. 


This  contract  is  made  subject  to  the  following  oonditions:— 

1.  The  Steamer  may  tow  and  assist  yessels  in  all  situations,  put  back  or  Into  any  port,  and  deviate 
from  the  direct  and  customary  course. 

9.  If  the  Steamer  shall  be  prevented  hy  any  cause  from  sailing  or  proceeding  in  the  ordinary 
course  the  Passenger  may,  at  the  Shipowner's  expense,  be  transhipped  to  any  other  steamer  bound 
for  the  port  of  destination. 

8.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  responsible  for  loss  of  or  injury  to 
thc!  Passenger  or  his  luggage  or  personal  effects,  or  delay  on  the  voyage,  arising  from  steam,  latent 
defects  in  the  Steamer,  her  machinery,  gear,  or  fittings,  or  from  act  of  God,  Queen's  enemies,  perils 
of  the  sea  or  rivers,  restraints  of  princes,  rulers,  and  peoples,  barratry  or  negligence  in  navigation,  of 
the  Steamer  or  of  any  other  vessel 

4.  I4either  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  in  any  oase  liable  for  loss  of  or  in- 
jury to  or  delay  in  delivery  of  luggage  or  personal  effects  of  the  Passenger  beyond  the  amount  of  £10, 
unless  the  value  of  the  same  in  excess  of  that  sum  be  declared  at  or  before  the  issue  of  this  Contract 
Ticket,  and  freight  at  current  rates  for  every  kind  of  property  (except  pictures,  statuaiy,  and  valu- 
ables of  any  description  upon  which  one  per  cent,  will  be  charged)  is  paid. 

5.  The  Passenger  is  not  liable  in  respect  of  his  luggage  or  personal  effects  to  pay  or  entitled  to 
receive  any  general  average  contribution. 

&  If  the  Passenger  does  not  use  this  Ticket  for  the  ship  and  date  mentioned  on  the  face  of  it,  or 
if  it  is  lost  or  mislaid,  it  is  to  be  considered  as  cancelled  and  the  passage  money  will  be  absolutely 
forfeited. 

7.  All  questions  arising  on  this  Ticket  shall  be  decided  according  to  English  law,  with  reference 
to  which  this  Contract  is  made. 

For  and  on  behalf  of  the  OCEANIC  STEAM  NAViaATION  COMPANY,  Limited,  or  Gbbat  Bbitaix, 

THOMAS  BBUCB  ISMAT. 

Kew  United  States  Immigration  Aot»  in  eflfect  April  Ist,  1891. 

The  following  Information  is  required  by  the  United  States'  Authorities  before  Passengers  will  bs 

permitted  to  land.    Agents  will  please  either  fill  up  the  blanks  or  request 

Passengers  to  do  so  themselves. 


[Here  followed  certain  unfilled  blanks.] 


The  signature  ''R.  Martckellell'*  was  in 
writlDg;  the  other  signatures  in  print. 

The  ticket  was  purchased  at  London  by  di- 
rection of  the  father  of  the  jofong  ladies; 
was  brought  to  the  office  of  his  firm;   and, 
^as  was  usual,  was  held  in  a  particular  de- 
ft^partment  until  given  to  those  for  whom  it 
•  was  intended.     He  had  no  *  recollection  of 
haying  seen  it,  and,  if  he  did,  did  not  ex- 
amine it    One  of  the  libelants  received  the 
ticket  in  an  envelope;    did  not  look  at  it, 
and  knew  nothing  of  its  contents;   and  the 
others  did  not  see  it.    There  was  no  proof 
whatever  that  Mr.  Potter  or  the  libelants 
ever  had  their  attention  called  to  the  notices 
on  the  back  of  the  paper,  or  ever  read  or  as- 
sented to  what  was  printed  thereon. 

The  injured  baggage  was  checked  from 
London  to  New  York  direct,  after  it  had  been 
properly  marked  and  labeled  for  the  hold, 
in  accordance  with  an  arrangement  between 
the  steamship  company  and  the  London  and 
Northwestern    Bailway    for   checking   bag- 


gage through*  the  practice  of  the  eomimny 
being  to  furnish  its  alternative  labels  for 
passengers'  bagage,  indicating  the  place  in 
which  the  baggage  should  be  put 

The  baggage  was  not  put  in  the  hold  prop- 
er, but  stowed  in  compartment  No.  3  of  the 
orlop  deck,  where  the  mails  were  also.  This 
compartment  was  about  25  feet  in  length, 
had  water-tight  bulkheads  at  each  end,  was 
ordinarily  a  safe  place  for  the  baggage  of 
passengers,  and  frequently  so  used.  It  had 
three  or  four  portholes  on  each  side,  consid- 
erably above  the  water  line,  closed  in  the 
usual  way,  with  glass,  covered  over  with  an 
iron  protector  called  a  "dummy." 

On  the  morning  of  January  25th  It  was 
found  that  a  porthole  was  broken  In  orlop 
No.  3,  and  that  the  whole  compartment  was 
flooded  with  sea  water.  On  which  side  of  the 
ship  the  shattered  porthole  was  located  was 
not  shown. 

The  log  contained  this  entry:  "Jany.  25th. 
Commenced  with  clear  weather  and  a  high 
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westerly  swelL  From  seven  to  eight  a.  m. 
yessel  passed  through  a  quantity  of  wood, 
apparently  deck  planking,  and  about  eight 
a.  m.  It  was  found  that  the  after  port  in  the 
mall  room  had  been  broken  through  by  the 
sea  or  by  wreckage,  and  that  a  large  quan- 
tity of  woter  had  found  its  way  in  and  dam- 
aged the  mails  and  baggage.  The  broken 
port  was  at  once  replaced  by  a  spare  one, 
and    measures   were   taken   to  remedy   the 

^damage  as  much  as  possible." 

g    The  captain  testified:    **\\''hen  I  got  up  In 

•  the  morning,  the  first 'thing  I  saw  when  I 
came  out  of  the  chart  room  were  some 
planks,  floating  wreckage,  that  the  ship  had 
evidently  passed  through  In  the  dark,  and 
was  passing  through  at  the  time;  and  there 
was  a  pretty  rough  sea.  I  saw  this  port 
after  it  was  stove  in,  and  It  was  forced  right 
!n.  The  glass  had  broken  in  a  great  many 
pieces,  and  the  iron  dummy  protecting  it 
was  forced  off  the  hinges  and  turned  right 
Imck,— which  could  not  possibly  have  been 
done  by  the  sea  alone." 

The  chief  ofilcer  was  called  as  a  witness  by 
libelants,  and  testified  that  he  was  on  the 
bridge  on  the  morning  of  the  25th  from  6  to 
8;  that  they  "had  rough  seas;  a  bad  chop- 
py sea;"  tliat  he  "saw  one  piece  of  wreckage; 
it  looked  like  deal;  It  was  a  good-sized  piece 
of  timber;  it  was  on  the  port  side,  away 
from  the  ship."  His  evidence  leaves  it 
doubtful  whether  he  inspected  orlop  No.  3 
on  the  day  the  voyage  commenced.  As  to 
whatever  Inspection  he  made,  he  states:  "I 
merely  opened  the  water-tight  door  and  look- 
ed in.'*  At  first  he  said  that  he  had  not  made 
an  examination  of  orlop  No.  3  before  the  25th» 
since  leaving  port,  but  afterwards  that  he 
was  mistaken,  and  that  he  was  down  to  the 
orlop 'the  day  after  we  left  QueenstowDj^and 
that  the  accident  might  have  occurred  on  any 
one  of  the  intervening  days.  He  was  asked 
on  cross-examination  on  behalf  of  the  steam- 
ship: "What  called  your  attention  to  this 
damage  to  the  baggage?  A.  Tte  wash  of 
the  water  when  I  opened  the  door.  You 
see,  it  is  all  in  total  darkness.'*  He  was  fur- 
ther asked  and  answered  on  cross-examina- 
tion as  follows:  "Q.  Were  these  portholes  in 
orlop  No.  3  Just  as  securely  protected  as  any 
of  the  other  portholes  in  the  hold?  A.  Oh, 
yes;  more  so,  if  anything.  They  are  examin- 
ed by  an  officer  in  Liverpool,  and  he  signs  a 
paper  to  that  effect,— says  the  ports  are  se- 
cure. Q.  Were  these  ports  examined  on  this 
voyage  in  Liverpool?  A.  Yes,  sir.'*  There 
was  no  other  evidence  as  to  Inspection  at 
Liverpool  in  respect  of  the  security  of  the 
ports. 

Decree  waa  entered  in  favor  of  libelants 
for  the  full  amount  of  damages  claimed,  to- 
gether with  interest  and  costs.    56  Fed.  244. 
^  Prom  this  decree  the  steamship  company  ap- 
J^  pealed  to  the  circuit  court  of  appeals  for  the 

•  Second  circuit  After*the  appeal  was  taken, 
a  motion  was  made  before  a  judge  of  that 
court  for  leave  to  take  new  proofs  under  the 


rules  of  that  court,  which  was  denied.  Sub- 
sequently claimant  moved  for  leave  to  put 
in  evidence  certain  reported  cases,  and  thia 
motion  was  denied. 

The  circuit  court  of  appeals  directed  the 
district  court  to  enter  a  decree  in  favor  of 
each  of  the  libelants  for  the  sum  of  $48.67, 
and  interest  from  January  25,  1892,  and 
costs  in  the  district  court,  with  costs  of  the 
appeal  to  the  company.  20  U.  S.  App.  503, 
9  G.  a  A.  161,  and  60  Fed.  624.  Whereupon 
the  cause  was  brought  here  by  a  writ  of  cer- 
tiorari. Aften^'ards  diminution  of  the  rec- 
ord was  suggested,  and  a  writ  of  certiorari 
issued  to  bring  up  the  transcript  of  the  pro- 
ceedings on  the  application  to  take  addition- 
al testimony,  etc.,  and  it  was  transmitted  ac- 
cordingly; but,  as  the  court  found  nothing- 
Justifying  revision  in  this  regard,  this  re- 
quires no  further  notice. 

Everett  P.  Wheeler,  for  appellant  Fred- 
erick W.  Whitridge  and  WUlard  Parker  But- 
ler,  for  appellees. 

Mr.  Chief  Justice  FULLER,  after  stating^ 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

By  the  contract  in  this  case,  the  steamship' 
company  agreed  to  land  libelants  with  their 
luggage  at  the  poi*t  of  New  York,  and  none 
of  the  alleged  exceptions  or  conditions  were 
referred  to  therein.  They  were  notices,  and 
nothing  more,  and  it  cannot  be  held  aa  mat- 
ter of  law  that,  whether  they  were  regula- 
tions for  the  conduct  of  business  or  limita- 
tions upon  common.-larw  obligations,  they 
constituted  any  part  of  the  contract 

Such  is  the  rule  In  England,  where  this 
contract  between  the  ship  owner,  a  British 
corporation,  and  citizens  of  the  United  States, 
was  entered  into. 

In  Richardson  v.  Rowntree  [1894]  App.  Caa. 
217,  the  respondent  had  paid  passage  money  3" 
for  a^Yoyage  on  appellants'  steamer,  and  hnA^ 
received  a  ticket  folded  up  so  that  no  writ- 
ing was  visible  unless  she  opened  it,  but  on 
which  were  the  words:  "It  Is  mutually 
agreed  for  the  consideration  aforesaid  that 
this  ticket  Is  Issued  and  accepted  upon  the 
following  conditions."  One  of  the  conditions 
was:  "The  company  is  not  under  any  circum- 
stances liable  to  an  amount  exceeding  100  dol- 
lars for  loss  of  or  Injury  to  the  passenger  or 
his  luggage.'*  Respondent  having  brought 
an  action  against  appellants  to  recover  dam- 
ages exceeding  $100  for  personal  injuries,  cer- 
tain questions  were  left  to  the  Jury,  in  re- 
sponse to  which  they  found  that  she  knew 
there  was  writing  or  printing  on  the  ticket 
but  did  not  know  that  the  writing  or  print- 
ing contained  conditions  relating  to  the  terms 
of  the  contract  of  carriage,  and  that  appel- 
lants did  not  do  what  was  reasonably  suffi- 
cient to  give  her  notice  of  the  conditions;- 
and  returned  a  verdict  in  her  favor  for  £100. 
The  house  of  lords  affirmed  the  Judgment  of* 
the  court  of  appeal  that  there  was  evidence- 
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upon  which  the  jury  could  properly  find  as 
they  did,  and  that  judgment  was  properly  en- 
tered for  plaintiff  upon  the  findings. 

The  lord  chancellor  (Lord  Herschell)  said: 

"Now,  those  are  questions  which  the  ma- 
jority of  the  court  of  appeal  In  the  case  of 
Parker  v.  Railway  Co.  [2  C.  P.  Dlv.  416,  1  C. 
P.  Dlv.  618]  pointed  out,  by  their  Judgment, 
ought  to  be  left  to  the  Jury.  That  was  a 
case,  in  its  broad  features,  very  similar  to 
this,  Inasmuch  as  the  plaintiff  there  had  de- 
I>oslted  some  luggage  at  the  luggage  office 
of  one  of  the  railway  companies,  and  receiv- 
ed in  return  for  the  deposit  of  the  luggage  a 
ticket  on  which  there  was  printed  *See  back,' 
and  on  the  back  were  certain  conditions  by 
which  it  was  sought  to  limit  the  liability  of 
the  company.  The  majority  of  the  court  of 
4ippeal  held  that  they  could  not  say,  as  mat- 
ter of  law,  that  by  reason  of  taking  that  tlck- 
•et  in  exchange  for  the  goods  the  plaintiff 
was  bound  by  the  conditions;  that  there  were 
questions  to  be  determined  by  the  Jury,  and 
that  upon  their  determination  would  depend 
the  liability  of  the  defendants. 

"My  lords,  the  only  question  that  now 
comes  before  thi«*hou8e  Is  whether  there  was 
any  evidence  to  go  to  the  Jury  upon  which 
they  could  properly  find  the  answer  that  they 
did  to  the  last  two  questions.  Now,  what 
are  the  facts,  and  the  only  facts,  bearing  np- 
on  this  question  which  were  proved  before 
the  Jury?  That  the  plaintiff  paid  the  money 
for  her  passage  for  the  voyage  In  question, 
and  that  she  received  this  ticket  handed  to 
her  folded  up  by  the  ticket  derk,  so  that  no 
writing  was  visible  unless  she  opened  and 
read  it  There  are  no  facts  beyond  those. 
Nothing  was  said  to  draw  her  attention  to 
the  fact  that  this  ticket  contained  any  condi- 
tions; and  the  argument  of  the  appellants  is, 
and  must  be,  this:  that  where  there  are  no 
facts  beyond  those  which  I  have  stated  the 
defendants  are  entitled,  as  a  matter  of  law, 
to  say  that  the  plaintiff  is  bound  by  those 
conditions.  That,  my  lords,  seems  to  me  to 
be  absolutely  In  the  teeth  of  the  Judgment  of 
the  court  of  appeal  in  the  case  of  Parker  v. 
Railway  Co.,  with  which  I  entirely  agree;  nor 
does  it  seem  to  me  consistent  with  the  case 
of  Henderson  v.  Stevenson  [L,  R.  2  H.  U 
470],  in  your  lordships'  housoi  when  that  case 
Is  carefully  considered." 

In  Henderson  v.  Stevenson,  a  ticket  having 
on  its  face  only  the  words,  **I>ublln  to  White 
Haven,"  was  given  by  a  steam-packet  com- 
pany to  a  passenger,  who,  without  looking  at 
it,  paid  for  it,  and  went  on  board  their 
steamer.  The  ship  was  wrecked,  the  passen- 
ger lost  all  his  luggage,  and  brought  an  ac- 
tion against  the  company.  The  defense  was 
that  on  the  back  of  the  ticket  these  words 
were  printed:  'This  ticket  is  issned  on  the 
condition  that  the  company  incur  no  liability 
whatever  in  respect  of  loss,  injury,  or  delay 
to  the  passenger,  or  to  his  (or  her)  luggage, 
whether  arising  from  the  act,  neglect,  or  de- 
fault of  the  company  or  their  servants,  or 


otherwise.**  Judgment  was  given  against 
the  company  and  affirmed  by  the  house  of 
lords.  The  lord  chancellor.  Lord  Cairns,  said, 
among  other  things:  "It  seems  to  me  that  it 
would  be  extremely  dangerous,  not  merely 
with  regard  to  contracts  of  this  description,^ 
but  with  regard  to  all  contracts,  if  it  were  tog 
'be  held  that  a  document  complete  upon  the* 
face  of  it  can  be  exhibited  as  between  two 
contracting  parties,  and,  without  any  knowl- 
edge of  anything  beside,  from  the  mere  cir- 
cumstance that  upon  the  back  of  that  docu- 
ment there  is  something  else  printed  which 
has  not  actually  been  brought  to  and  has  not 
come  to  the  notice  of  one  of  the  contracting 
parties,  that  contracthig  party  is  to  be  held 
to  have  assented  to  that  which  he  has  not 
seen,  of  which  he  knows  nothing,  and  which 
is  not  in  any  way  ostensibly  connected  with 
that  which  is  printed  or  written  upon  the  face 
of  the  contract  presented  to  him.  I  am  glad 
to  find  that  there  is  no  authority  for  such  a 
proposition  in  any  of  the  cases  that  have  been 
cited."  It  was  held  that  a  mere  notice  from 
the  steam-packet  company,  without  the  pas- 
senger's assent,  would  not  discharge  it  from 
performing  its  duty  to  carry  safely  and  se- 
curely unless  prevented  by  unavoidable  acci- 
dent. 

The  rule  Is  not  otherwise  in  this  country, 
and  is  stated  in  Wheeler,  Carr.  2^  thus:  "A 
notice  or  memorandum,  even  though  printed 
upon  the  bill  of  lading  or  other  contract  of 
the  carrier,  unless  referred  to  in  the  body  of 
the  contract  and  thus  made  a  part  of  it,  is 
no  more  than  a  notice,  and  does  not  form  a 
part  of  the  contract  between  the  shipper  and 
the  carrier." 

In  Railroad  Oo.  v.  Navigation  Co.,  16  Wall. 
318,  it  was  held  that  although  a  common  car- 
rier might  limit  his  conmion-law  liability  by 
special  contract,  assented  to  by  the  consignor 
of  goods,  an  unsigned  notice  printed  on  the 
back  of  a  receipt  did  not  amount  to  su^  con- 
tract, though  the  receipt  with  such  notice  on 
it  might  have  been  taken  by  the  consignor 
without  dissent  And  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  344, 
was  dted  to  the  point  that  nothinir  short  of 
an  express  stipulation  by  parol  or  in  writing 
should  be  permitted  to  discharge  the  carrier 
from  duties  which  the  law  has  annexed  to  his 
employment 

In  Railroad  Oo.  v.  Fraloff,  100  U.  S.  24,  27, 
this  court  said:     "It  is  undoubtedly  compe-^ 
tent  for  carriers  of  passengers,  by  specificg 
regulations,  dlstinctly*brought  to  the  knowl-* 
edge  of  the  passenger,  which  are  reasonable 
in  their  character  and  not  inconsistent  with 
any  statute  or  their  duties  to  the  public,  to 
protect  themselves  against  liability,  as  insur- 
ers, for  baggage  exceeding  a  fixed  amount 
in  value,  except  upon  additional  compensa- 
tion, proportioned  to  the  risk." 

In  Malone  v.  Railroad  Co.,  12  Gray,  888,  It 
was  ruled  that  there  was  no  presumption  of 
law  that  a  passenger  on  a  railroad  has  read 
a  notice  limiting  the  liability  of/tha^rail]»ad^ 
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corporation  for  baggage,  printed  upon  the 
back  of  a  check  delivered  him,  having  on 
the  face  the  words,  "Look  on  the  back/*  and 
that  the  question  of  notice  was  properly  sub- 
mitted to  the  jury  as  a  question  of  fact. 
And  Bee  Brown  t.  Railroad,  11  Gush.  97; 
Transportation  Co.  v.  Theilbar,  86  III.  71; 
Rawson  v.  Railroad  Ck).,  48  N.  Y.  212;  Wil- 
son V.  Railroad,  21  Grat.  654. 

On  the  evidence,  we  are  unable  to  conclude 
that  the  libelants  should  be  held  bound,  as 
matter  of  fact,  by  any  of  the  alleged  condi- 
tions or  limitations.  They  were  not  includ- 
ed in  the  contract  proper.  In  terms  or  by  ref- 
erence. 

The  contract  was  signed  In  writing  on  be- 
half of  the  steamship  company,  but  the  no- 
tices were  not.  Libelants  did  not  sign,  nor 
were  they  required  to  do  so,  nor  was  It  con- 
templated that  they  should. 

The  ticket  was  sent  to  the  office  of  the 
father  of  two  of  the  libelants,  and  waa  for- 
warded or  handed  to  one  of  them  in  an  en- 
velope. It  was  not  seen  by  her  until  taken 
up  in  the  middle  of  the  ocean,  nor  by  either 
of  the  others  at  alL  The  attention  of  nei- 
ther of  them  was  called  to  the  notices,  nor 
in  any  way  to  the  ticket,  nor  had  either  of 
tUem  read  if,  or  read  any  of  the  printed 
matter,  In  fine  type,  by  which  the  contract 
for  passage  was  surrounded.  The  father 
of  the  two  young  ladies  had  directed  passage 
to  be  engaged,  and  it  is  true  that  he  had  been 
in  the  habit  of  using  such  tickets  himself  in 
crossing,  but  there  was  no  evidence  that  his 
attention  had  ever  been  particularly  called  to 
them.  He  had  never  read  them,  and  he  had 
no  idea  that  the  limitations  contended  fCHT 
o  had  ever  been  claimed  to  have  been  imposed 
S  thereby. 

♦  'We  quite  agree  with  Lord  O'Hagan  In  Hen- 
derson V.  Stevenson,  that  "when  a  company 
desires  to  impose  special  and  most  stiingent 
terms  upon  its  customers,  in  exoneration  of 
its  own  liability,  there  is  nothing  unreason- 
able in  requiring  that  those  terms  shall  be 
distinctly  declared  and  deliberately  accept- 
ed." 

But  while  we  hold  that  libelants  were  not 
subjected  to  these  alleged  conditions  and  lim- 
itations, and  that,  therefore,  the  court  of 
appeals  erred  in  its  conclusion  that  each  of 
them  was  limited  in  recovery  to  £10,— a  lim- 
itation which  we  must  say  does  not  strike 
us  as  exactly  reasonable,  in  view  of  the 
"twenty  cubical  feet"  of  luggage  for  each, 
which  the  company  had  expressly  contracted 
to  carry,— the  question  still  remains,  on  the 
doctrine  of  Implied  exceptions,  whether  the 
injury  here  was  by  the  act  of  Ood,  for  which 
the  company  was  not  liable.  The  burden  in 
this  respect  is  on  the  carrier,  Clark  v.  Barn- 
well, 12  How.  272;  Transportation  Oo.  v. 
Downer,  11  Wall  129;  The  Edwin  1.  Morri- 
son, 153  U.  S.  199, 14  Sup.  Ct  823;  The  Cale- 
donia, 157  U.  S.  124,  15  Sup.  Ot  537. 

The  act  of  God,  said  Chancellor  Kent  (2 
Kent,  Comm.  p.  597),  means  "inevitable  acci- 


dent, without  the  intervention  of  man  and 
public  enemies";  and  again  (volume  3,  p. 
216),  that  "perils  of  the  sea  denote  natural 
accidents  peculiar  to  that  element,  which  do 
not  happen  by  the  Intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence."  A 
"casus  fortuitus"  was  defined  In  the  civil 
law  to  be,  "Quod  damno  fatali  contingit, 
cuivls  diligentisslmo  possit  contingere."  It 
is  a  "loss  happening  in  spite  of  all  human 
effort  and  sagacity."  The  words  "perils  of 
the  sea"  may,  Indeed,  have  grown  to  have  a 
broader  signification  than  "the  act  of  God," 
but  that  is  unimportant  here. 

Judge  Shipman  in  the  court  of  appeals 
quotes  from  1  Pars.  Ship.  &  Adm.  255,  the 
definition  there  given  of  the  "act  of  God,** 
and  the  reason  for  it,  as  follows:  "The  'act 
of  God*  is  limited  to  causes  in  which  no  man 
has  any  agency  whatever,  because  it  was 
never  Intended  to  raise,  in  the  case  of  the 
common  carrier,  the  dangerous  and  difficult 
question  whether  he  actually  had  any  agency 
in  causing  the  loss;  for,  if  this  were  possi- 
ble, he  should  be  held."  ^ 

We  think  it  quite  clear  that  the  damageg 
complained  of*cannot  be  held  to  have  been* 
the  result  of  such  inevitable  accident.  The 
evidence  was  wholly  unsatisfactory  as  to 
any  inspection  of  the  porthole  before  the  ves- 
sel left  LiverpooL  What  the  chief  officer 
says  in  that  regard,  in  answer  to  leading 
questions,  is  manifestly  not  of  his  own  per- 
sonal knowledge,  but  on  the  assumption  that 
such  inspection  had  taken  place,  because  it 
should  have,  which  could  have  been  estab- 
lished, yet  was  not,  by  calling  the  pei-sou 
whose  duty  it  was  to  make  it  Whether  the 
ports  were  properly  closed  when  the  vessel 
sailed  was  not  made  out,  nor  was  any  such 
Inspection  of  the  compartment,  after  she 
sailed,  proven,  aa,  if  the  ports  were  not  prop- 
erly closed,  would  have  detected  the  fact. 
The  two  or  three  feet  of  water  in  the  mail 
room,  orlop  No.  3,  was  perhaps  not  more  than 
might  have  been  taken  in  during  the  first 
four  or  five  days  of  the  voyage,  if  the  port 
were  not  securely  fastened  and  partially 
open.  As  remarked  by  the  district  judge, 
whether  the  covers  to  all  of  the  ports  in  the 
mail  room,  where  this  baggage  was  placed, 
were  screwed  down  tight,  or  whether  some 
of  them  were  left  open  for  light  or  any  other 
purpose,  was  not  aflttrmatively  shown.  The 
theory  of  the  defense  was  that  the  break- 
ing of  the  port  was  caused  by  fioating  wreck- 
age,  and,  while  that  might  possibly  have 
been  so,  there  was  no  evidence  directly  tend- 
ing to  establish  It  as  a  fact.  If  it  had  been 
shown  that  when  the  vessel  sailed  the  ports 
were  In  proper  condition  and  properly  closed, 
and  that  this  was  their  condition  on  the  day 
before  the  accident  was  discovered,  that 
would  have  presented  a  different  question. 
The  captain  testified  that  the  Iron  dummy 
was  turned  back  in  a  way  which  could  not 
have  been  done  by  the  sea,  but  he  admitted 
that  his  memory  was  treacherous,  after  the 
Digitized  by  VjOOQIC 
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lapse  of  time;  and  the  log  stated  that  the 
port  wus  broken  "either  by  the  sea  or  by 
wreckage,"  while  the  chief  officer,  who  was 
on  the  bridge,  as  the  captain  was  not,  said 
that,  between  6  and  8  that  morning,  he  saw 
only  one  large  piece  of  wreckage,  which  was 
*'a  good-sized  piece  of  timber,"  '*on  the  port 
side,  away  from  the  ship." 

And,  as  Judge  Brown  held,  if  the  wreck- 
age referred  to  was  of  a  kind  adequate  to 
gp  force  open  an  iron  cover  properly  construct- 
«ed  and  firmly  screwed  down  over  the  port, 
■•  then  it^devolved  upon  the  company  to  show 
why  the  ship  did  not  steer  away  from  the 
wreckage  or  slacken  speed  while  passing 
through  it,  and  this  was  not  attempted.     In 
our  opinion,  the  steamship  company  failed 
to  show  that  the  accident  was  one  which 
could  not  have  been  prevented  by  human 
effort,  sagacity,  and  care,  and  we  perceive 
no  reasonable  ground  for  disagreeing  with 
the  Judgment  of  the  district  court  upon  the 
facts. 

The  order  of  the  circuit  court  of  appeals  is 
reversed,  and  the  decree  of  the  district  court 
affirmed,  with  costs. 


(166  U.  S.  899) 

MABTIN  T.  ATCHISON,  T.  &  S.  P.  B.  CO. 

(April  5,  1807.) 
No.  170. 
Master  and  Servant— Fellow  Bbrtaxtb. 
Where  a  common  railroad  laborer,  going 
to  work  on  a  hand  car  with  his  section  foreman, 
was    injured    through    the    negligence   of    the 
servants  in  charge  of  a  train,  and  of  the  sec- 
tion foreman  in  failing  to  discharge  his  own 
duty  in  watching  for  the  approach  of  the  train, 
the  railroad  company  was  not  liable,  as  the  neg- 
ligence throujrh  which  the  laborer  was  injured 
was  that  of  his  fellow  servants.    Mr.  Justice 
Harlan  dissenting. 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico. 

NelU  B.  Field,  for  plaintiff  in  error.  B.  D. 
Kenna  and  Robert  Dunlap,  for  defendant  In 

o  error. 

e 

•     Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court. 

This  action  was  brought  by  the  plaintiff  in 
error  to  recover  damages  for  injuries  sustain- 
ed by  him  by  being  run  over  by  a  train  on 
a  railroad  belonging  to  the  defendant,  near 
Albuquerque,  N.  M.  The  case  was  tried  be- 
fore a  jury  in  the  district  court  of  the  Second 
judicial  district  of  that  territory,  and  resulted 
in  a  verdict  for  the  plaintiff  In  the  sum  of 
$8,000.  Judgment  having  been  entered,  the 
railroad  company  took  the  case  by  writ  of  er- 
ror to  the  supreme  court  of  the  territory, 
which  court  reversed  the  judgment,  and  di- 
rected judgment  for  the  railroad  company, 
and  for  costs  against  the  plaintiff,  who  there- 
upon sued  out  a  writ  of  error  from  this  court, 
and  the  case  is  now  here  for  review. 

On  the  trial  evidence  was  given  showing 
substantially  the  following  facts:    The  plain- 


tiff had  been  employed  by  the  railroad  com- 
pany at  Albuquerque,  N.  M.,  as  a  common  la- 
borer, ''fixing  the  road,  straightening  out  the 
rails,  and  fixing  ties  wherever  required."  He 
was  about  39  years  of  age,  and  had  been  so 
employed  by  the  company,  through  one  of  its 
section  foremen,  for  several  months  prior  to 
the  happening  of  the  accident.  He  was  un- 
der the  orders  of  the  section  foreman,  and 
was  to  do  what  the  foreman  told  him.  Hie 
section  foreman  was  employed  by  the  road- 
mastei',  and  the  foreman  employed  the  men. 
The  roadmaster  directed  the  section  foremen 
what  work  to  do  and  where  to  do  it.  He  laid 
out  the  work  for  them,  and  told  them  what 
to  do.  The  section  foremen  employed  the 
men,  and  saw  that  they  did  the  work  prop- 
erly. If  the  foreman  thought  a  man  ought 
to  be  discharged,  he  would  see  the  roadmas- 
ter, or  send  him  a  request  that  the  man 
should  be  discharged,  and  the  roadmaster 
had  the  power  to  discharge  him.  The  men 
under  the  section  foreman,  like  the  plaintiff, 
were  paid  by  the  agents  of  the  company,  who 
came  along  the  line  in  a  pay  car.  ^ 

On  June  5,  1889,  while  the  plaintiff  was^ 
thus  employed,  he*came  to  the  station  at  A1-* 
buquerque  about  6:45  o'clock  in  the  morning 
for  the  purpose  of  going  to  his  work  on  a 
hand  car  with  one  Mares,  his  co-laborer,  and 
Charles  Smith,  his  section  foreman.  The 
place  where  they  were  to  work  was  about  8 
or  9  miles  north  from  Albuquerque  on  the  line 
of  the  road.  A  few  minutes  before  7  the 
party,  consisting  of  the  section  foreman. 
Mares,  and  the  plaintiff,  started  on  a  hand 
car  for  the  place  where  they  were  to  work 
during  the  day.  They  went  north  upon  the 
road  for  800  or  400  yards,  and  there  the  car 
was  stopped,  and  the  men  got  off  and  pro- 
cured a  barrel  of  water,  which  was  placed  on 
the  car,  and  the  men  again  started  north  to 
continue  their  ride.  All  three  men  worked 
the  crank  on  the  hand  car,  but  just  as  they 
started  Mares  said  to  the  foreman  that  he 
thought  the  work  train  seemed  to  be  start- 
ing from  Albuquerque  towards  thenu  The 
track  at  that  point  was  straight,  and  the  view 
to  the  station  was  unobstructed.  Plaintiff 
then  turned  his  head  backward  towards  the 
station,  when  the  foreman  told  him  not  to  do 
that;  that  he  had  no  business  to  do  It;  that 
It  was  not  his  business  to  watch  for  trains; 
and  that  be,  the  foreman,  would  take  care  of 
that  Plaintiff  thereupon  turned  his  head 
away  from  the  station,  and  continued  to  look 
north,  the  way  they  were  going.  They  work- 
ed the  crank  so  that  the  car  was  going  as 
rapidly  as  they  could  make  It,  all  three  men 
having  their  heads  turned  towards  the  north. 
In  the  meantime  a  work  train  backed  out 
from  the  station  at  Albuquerque,  going  north, 
and  continued  backing  rapidly  until  it  was 
moving  at  the  rate  of  17  or  18  miles  an  hour. 
Before  the  men  on  the  hand  car  had  pro- 
ceeded very  far  along  the  road  they  were 
overtaken  by  the  work  train,  which  ran  over 
them,  killing  the  foreman  and  badly  injuring 
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the  plaintiff  and  Mares.  Neither  of  the  lat- 
ter hart  heard  the  approach  of  the  traiu.  It 
was  under  the  management  of  a  conductor, 
and  at  that  time  there  was  a  roadmasier  on 
the  train  who  bad  control  of  the  line  of  road 
where  the  accident  occurred.  He  was  not 
In  char^re  of  the  running  of  the  train,  but  the 
train  went  to  different  points  on  the  road  as 
m  he  had  occasion  to  visit  them  for  worl^ing 
$  purposes.     Some  of  the  hands  on  the  work 

*  train  saw  the^hand  car  a  short  distance  be- 
fore It  was  struck,  and  one  of  them  tried  to 
communicate  with  the  engineer  of  the  train, 
but  failed.  No  one  on  the  hand  car  was 
looking  backward,  or  saw  the  approach  of  the 
work  train. 

It  was  claimed  in  the  petition  on  the  part 
of  the  plaintiff  that  the  accident  occturred 
from  the  neglect  of  the  conductor  and  of  the 
hands  on  the  work  train,  and  also  by  reason 
of  the  neglect  of  the  section  foreman  on  the 
hand  car  with  the  plaintiff  in  ordering  plain- 
tiff to  face  north  while  working  the  car,  and 
in  not  keeping  a  lookout  himself  for  the  ap- 
proach of  the  train  from  behind. 

The  defendant  liad  filed  a  plea  of  not  guilty. 

Upon  the  trial  of  the  action,  after  the  evi- 
dence for  both  sides  had  been  introduced, 
and  each  side  had  rested  the  case,  the  de- 
fendant moved  the  court  ''to  instruct  the  Jury 
to  find  for  the  defendant,  upon  the  ground 
that  the  negligence,  if  any,  through  which 
the  plaintiff  waa  injured  was  the  negligence 
of  the  fellow  servants  of  the  plaintiff,  for 
which  the  defendant  is  not  liable."  After 
hearing  arguments,  the  court  overruled  the 
defendant's  motion,  and  counsel  for  the  de- 
fendant then  and  there  excepted. 

After  the  verdict  for  plaintiff  hatf  been  ren- 
dered, and  Judgment  entered  thereon,  the  de- 
fendant obtained  a  writ  of  error  from  the  su- 
preme court  of  the  territory  to  review  the 
rulings  of  the  district  court  Various  assign- 
ments of  errors  were  made,  and  among  them 
was  the  eighth,  which  reads  as  follows:  '*The 
court  erred  in  not  sustaining  defendant's  mo- 
tion to  instruct  the  Jury  to  find  a  verdict  in 
favor  of  the  defendant,  and  the  defendant 
not  guilty." 

The  supreme  court  held  that  whatever  neg- 
ligence was  proved,  as  against  the  employes 
of  the  defendant,  such  negligence  was  that 
of  fellow  servants  with  the  plaintiff,  and  on 
that  ground  the  Judgment  was  reversed,  and 
Judgment  ordered  in  favor  of  the  defendant, 
with  costs. 

The  plaintiff  seeks  here  a  reversal  of  the 
last  Judgment 

We  think  the  decision  of  the  supreme  court 
eewas  right  and  that  the  Judgment  entered 
S  thereon  must  be  affirmed. 

*  The  cases  of  Railroad  Co.  v.  Baughi*149  U. 
S.  368,  13  Sup.  Ct  914;  Raih-oad  Co.  v.  Ham- 
bly,  154  U.  S.  349,  14  Sup.  Ct  963;  Railroad 
Co.  V.  Peterson,  162  U.  S.  346, 16  Sup.  Ct  843; 
and  Railroad  Co.  v.  Charless,  162  U.  S.  359* 
16  Sup.  Ct.  848,— cover  this  case  in  all  its 
aspects,  and  render  it  entirely  clear  that  the 


employ^  of  the  defendant  herein,  whose  neg- 
lij^ence  caused  the  injury  to  the  plaintiff, 
were  his  fellow  servants  at  that  time,  and 
hence  the  defendant  cannot  be  held  liable  to 
plaintiff  for  the  injuries  sustained  by  him  as- 
a  result  of  that  negligence. 

The  counsel  for  the  plaintiff  has  argned  be- 
fore us  that  the  defendant  must  be  held  re- 
sponsible because  the  plaintiff  had  been  di- 
rected by  the  foreman,  under  whose  orders- 
he  was  placed,  to  look  north  while  he  was  on 
the  car,  and  had  received  the  foreman's  as- 
surance that  he  (the  foreman)  would  warn 
him  of  the  approach  of  danger,  and  that  aa 
the  foreman  failed  to  do  so,  it  was  the  failure 
of  the  defendant  to  do  something  which  it 
was  bound  as  a  master  to  do  in  fturtherance 
of  the  obligation  it  was  under  to  see  that  the 
plaintiff  had  a  reasonably  safe  place  in  which 
to  perform  his  work.  We  do  not  perceive 
that  the  doctrine  as  to  the  duty  of  the  master 
to  furnish  a  safe  place  for  the  servant  to 
work  in  has  the  slightest  application  to  the 
facts  of  this  case.  There  Is  no  intimation  In 
the  evidence,  nor  is  any  claim  made,  that  the 
hand  car  upon  which  the  plaintiff  was  rid- 
ing was  not  properly  equipped  and  in  good 
repair,  and  in  every  way  fit  for  the  purpose 
for  which  it  was  used.  It  was  a  perfectly 
safe  and  proper  means  of  transit,  in  and  of 
itself,  from  the  station  at  Albuquerque  to  the 
point  where  the  plaintiff  was  going  to  work. 
The  negligence  of  the  section  foreman  in  fail- 
ing to  note  the  approaching  train,  and  to  give 
the  proper  warning,  so  that  the  car  might  be 
taken  from  the  track,  was  not  the  neglect  of 
the  defendant  in  regard  to  the  performance 
of  any  duty  which,  as  master,  it  owed  the 
plaintiff.  If  the  car  were  rendered  unsafe, 
it  was  not  by  reason  of  any  lack  of  diligence 
on  the  part  of  the  defendant  in  providing  a 
proper  car,  but  the  danger  arose  simply  be- 
cause a  fellow  servant  of  the  plaintiff  failed 
to  discharge  his  own  duty  in  watching  for  the^ 
approach  of  a  train  from  the  south.  o 

*Upon  an  examination  of  the  cases  above  dt-* 
ed  it  will  be  fou-^d  that  the  principles  therein 
laid  down  clearly  and  plainly  cover  this  case. 

The  Judgment  must  be  affirmed. 

Bir.  Jufit^ce  HARLAN  dissents. 


a66  U.  8.  185) 
ADAMS  EXP.   CO.  v.   OHIO   STATE  AU- 
DITOR. 

(March  15.  1897.) 

No.  837. 

Taxation  —  Express    Companibs  —  Iktanoiblb 
Property— Power  of  States  to  Tax— Situs. 

1.  There  is  nothing  in  the  federal  constitution 
which  prohibits  a  state  from  taxing  at  its  real 
value  Intangible  property  within  the  state. 

2.  In  determining  the  taxable  value  of  the 
property  of  a  corporation,  it  will  be  presumed^ 
when  the  contrary  is  not  shown  by  tts  return, 
that  all  its  property  is  used  in  the  transaction 
of  its  business. 

8.  The  inungible  property  of  an  express  com^ 
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pany,  created  hy  the  acquisition  of  franchises 
or  priyileges  and  the  combined  use  of  its  tan- 
^bie  property  in  several  states,  is  distributed 
wherever  the  tangible  property  is  located  and 
the  worlL  is  done.  Its  situs  for  taxation  is  not 
confined  to  the  state  by  which  the  company 
was  chartered,  or  in  which  its  home  office  is  lo- 
cated. 

Appeal  from  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 
On  petition  for  rehearing. 

James  O.  Carter  and  Lawrence  Maxwell, 
for  the  petition. 

?  *  Mr.  Justice  BBBWER  delivered  the  opin- 
ion of  the  court 

We  have  had  before  us  at  the  present  term 
several  cases  involving  the  taxation  of  the 
property  of  express  companies,  some  coming 
from  Ohio,  some  from  Indiana,  and  one  from 
Kentucky;  also  a  case  from  the  latter  state 
involving  the  taxation  of  the  property  of 
the  Henderson  Bridge  Company.  The  Ohio 
and  Indiana  cases  were  decided  on  the  Ist 
of  February,  165  U.  S.  IM,  17  Sup.  Ct.  805. 
Petitions  for  rehearing  of  those  cases  have 
been  presented,  and  are  now  before  us  for 

«  consideration. 

Jj    The  importance  of  the  questions  involved, 

•  the  close  division *in  this  court  upon  them, 
and  the  earnestness  of  counsel  for  the  ex- 
press companies  in  their  original  arguments, 
as  well' as  in  their  briefs  on  this  application, 
lead  those  of  us  who  concurred  in  the  Judg- 
ments to  add  a  few  observations  to  what  has 
hitherto  been  said. 

Again  and  again  has  this  court  affirmed  the 
proposition  that  no  state  can  interfere  with 
interstate  commerce  through  the  imposition 
of  a  tax,  by  whatever  name  called,  which 
is  in  efiTect  a  tax  for  the  privilege  of  transact- 
ing such  commerce;  and  It  has  as  often 
affirmed  that  such  restriction  upon  the  pow- 
er of  a  state  to  interfere  with  interstate  com- 
merce does  not  In  the  least  degree  abridge 
the  right  of  a  state  to  tax  at  their  full  value 
all  the  instrumentalities  used  for  such  com- 
merce. 

Now,  the  taxes  Imposed  upon  express  com- 
panies by  the  statutes  of  the  three  states  of 
Ohio,  Indiana,  and  Kentucky  are  certainly 
not  in  terms  ••privilege  taxes."  They  pur- 
port to  be  upon  the  property  of  the  compa- 
nies. They  are  therefore  not,  in  form  at 
least,  subject  to  any  of  the  denunciations 
against  privilege  taxes  which  have  so  often 
come  from  this  court  The  statutes  grant 
no  privilege  of  doing  an  express  business, 
charge  nothing  for  doing  such  a  business, 
and  contemplate  only  the  assessment  and 
levy  of  taxes  upon  the  property  of  the  ex- 
press companies  situated  within  the  respec- 
tive states;  and  the  only  really  substantial 
question  is  whether,  properly  understood  and 
administered,  they  subject  to  the  taxing  pow- 
er of  the  state  property  not  within  its  terrlto- 
ri.al  limits.  The  burden  of  the  contention  6f 
the   express   companies   is  that   they   have 


within  the  limits  of  the  state  certain  tangible 
property,  such  as  horses,  wagons,  etc.;  that 
that  tangible  property  is  their  only  property 
within  the  state;  that  it  must  be  valued  as 
other  like  property,  and  upon  such  valuation 
alone  can  taxes  be  assessed  and  levied 
against  them. 

But  this  contention  practically  Ignores  the 
existence  of  intangible  property,  or,  at  least, 
denies  its  liability  for  taxation.  In  the  com- 
plex civilization  of  to-day,  a  large  portion  of 
the  wealth  of  a  community  consists  In  in- 
tangible property,  and  there  is  nothing  In  the 
nature  of  things  or  in  the  limitations  of  the^ 
federal  constitution  which  restrains  a  state  g 
f rom*taxing  at  its  real  value  such  intangible  » 
property.  Take  the  simplest  illustration: 
B.,  a  solvent  man,  purchases  from  A  cer- 
tain property,  and  gives  to  A  his  promise  to 
pay,  say,  $100,000  therefor.  Such  promise 
may  or  may  not  be  evidenced  by  a  note  or 
other  written  instrument  The  property  con- 
veyed to  B.  may  or  may  not  be  of  the  value 
of  $100,000.  If  there  be  nothing  in  the  way 
of  fraud  or  misrepresentation  to  invalidate 
that  transaction,  there  exists  a  legal  promise 
on  the  part  of  B.  to  pay  A.  $100,000.  That 
promise  is  a  part  of  A,*s  property.  It  Is 
something  of  value,  something  on  which  he 
will  receive  cash,  and  which  he  can  sell  in 
the  markets  of  the  community  for  cash.  It 
is  as  certainly  property,  and  property  of 
value,  as  if  it  were  a  building  or  a  steamboat, 
and  is  as  Justly  subject  to  taxation.  It  mat- 
ters not  in  what  this  intangible  property  con- 
sists,—whether  privileges,  corporate  fran- 
chises, contracts,  or  obligations.  It  is  enough 
that  it  is  property  which,  though  intangible, 
exists,  which  has  value,  produces  income, 
and  passes  current  in  the  markets  of  the 
world.  To  Ignore  this  intangible  property, 
or  to  hold  that  it  is  not  subject  to  taxation 
at  its  accepted  value,  is  to  eliminate  from 
the  reach  of  the  taxing  power  a  large  portion 
of  the  wealth  of  the  country.  Now,  when- 
ever separate  articles  of  tangible  property 
are  Joined  together,  not  simply  by  a  unity 
of  ownership,  but  in  a  unity  of  use,  there  is 
not  infrequently  developed  a  property,  in- 
tangible though  it  may  be,  which  in  value  ex- 
ceeds the  aggregate  of  the  value  of  the  sepa- 
rate pieces  of  tangible  property.  Upon  what 
theory  of  substantial  right  can  it  be  ad- 
Judged  that  the  value  of  this  intangible 
property  must  be  excluded  from  the  tax 
lists,  and  the  only  property  placed  thereon 
be  the  separate  pieces  of  tangible  property? 

The  first  question  to  be  considered,  there- 
fore, is  whether  there  is  belonging  to  these 
express  companies  intangible  property,— 
property  differing  from  the  tangible  proper- 
ty; a  property  created  by  either  the  com- 
bined use  or  the  manner  of  use  of  the  sep- 
arate articles  of  tangible  property,  or  the 
grant  or  acquisition  of  franchises  or  priv- 
ileges, or  all  together.  To  say  that  there 
can  be  no  such  intangible  property,  that  itS 
is  •something  of  no  value,  is  to  Insult  the* 
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common  intelligence  of  every  man.  Take 
the  Henderson  Bridge  Company's  property, 
the  validity  of  the  taxation  of  which  is  be* 
fore  us  in  another  case.  The  facts  disclosed 
in  that  record  show  that  the  bridge  com- 
pany owns  a  bridge  over  the  Ohio,  between 
the  city  of  Henderson,  In  Kentucky,  and  the 
Indiana  shore,  and  also  10  miles  of  railroad 
In  Indiana;  that  that  tangible  property— 
that  is,  the  bridge  and  railroad  track— was 
assessed  in  the  states  of  Indiana  and  Ken- 
tucky at  $1,277,605.54,  such,  therefore,  being 
the  adjudged  value  of  the  tangible  property. 
Thus,  the  physical  property  could  presum- 
ably be  reproduced  by  an  expenditure  of 
that  sum,  and  if  placed  elsewhere  on  the 
Ohio  river,  and  without  its  connections  or 
the  business  passing  over  it  or  the  franchises 
connected  with  it,  might  not  of  itself  be 
worth  any  more.  As  mere  bridge  and 
tracks,  that  was  its  value.  If  the  state's 
power  of  taxation  is  limited  to  the  tangible 
property,  the  company  should  only  be  taxed 
in  the  two  states  for  that  sum;  but  it  also 
appears  that  it,  as  a  corporation,  had  issued 
bonds  to  the  amount  of  $2,000,000,  upon 
which  it  was  paying  interest;  that  it  had  a 
capital  stock  of  $1,000,000;  and  that  the 
shares  of  that  stock  were  worth  not  less 
than  $90  per  share  in  the  market  The  own- 
ers, therefore,  of  that  stock,  had  property 
which,  for  purposes  of  income  and  purposes 
of  sale,  was  worth  $2,900,000.  What  gives 
this  excess  of  value?  Obviously,  the  fran- 
chises, the  privileges  the  company  possesses, 
—Its  intangible  property. 

Now,  it  is  a  cardinal  rule,  which  should 
never  be  forgotten,  that  whatever  property 
Is  worth  for  the  purposes  of  income  and  sale 
it  is  also  worth  for  purposes  of  taxation. 
Suppose  such  a  bridge  were  entirely  within 
the  territorial  limits  of  a  state,  and  it  ap- 
peared that  the  bridge  itself  cost  only  $1,- 
277,000,  could  be  reproduced  for  that  sum, 
and  yet  It  was  so  situated  with  reference  to 
railroad  or  other  connections,  so  used  by  the 
traveling  public,  that  It  was  worth  to  the 
holders  of  it,  in  the  matter  of  income,  $2,- 
900,000,  could  be  sold  in  the  markets  for  that 
sum,  was  therefore  In  the  eyes  of  practical 
^  business  men  of  the  value  of  $2,900,000,  can 
JJ  there  be  any  doubt  of  the  state's  power  to 
«  assess  It  at  that  sum,* and  to  collect  taxes 
from  it  upon  that  basis  of  value?  Sub- 
stance of  light  demands  that,  whatever  be 
the  real  value  of  any  property,  that  value 
may  be  accepted  by  the  state  for  purposes  of 
taxation,  and  this  ought  not  to  be  evaded 
by  any  mere  confusion  of  words.  Suppose 
&n  express  company  is  incorporated  to  trans- 
act business  within  the  limits  of  a  state,  and 
does  business  only  within  such  limits,  and. 
for  the  purpose  of  transacting  that  business, 
purchases  and  holds  a  few  thousands  of  dol- 
lars* worth  of  horses  and  wagons,  and  yet  it 
to  meets  the  wants  of  the  people  dwelling  in 
that  state,  so  uses  the  tangible  property 
vrhich   it  possesses,   so  transacts  business 


therein,  that  its  stock  becomes  in  the  mar- 
kets of  the  state  of  the  actual  cash  value  of 
hundreds  of  thousands  of  dollars.  To  the 
owners  thereof,  for  the  purposes  of  income 
and  sale,  the  corporate  property  Is  worth 
hundreds  of  thousands  of  dollars.  Does  sub 
stance  of  right  require  that  it  shall  pay  taxes 
only  upon  the  thousands  of  dollars  of  tangl 
ble  property  which  it  possesses?  Accumu- 
lated wealth  will  laugh  at  the  crudity  of  tax- 
ing laws  whiCh  reach  only  the  one,  and  ig* 
nore  the  other;  while  they  who  own  tangi- 
ble property,  not  organized  into  a  single  pro- 
ducing plant,  will  feel  the  injustice  of  a  sys- 
tern  which  so  misplaces  the  burden  of  taxa- 
tion. 

A  distinction  must  be  noticed  between  the 
construction  of  a  state  law  and  the  power  of 
a  state.  If  a  statute,  properly  construed, 
contemplates  only  the  taxation  of  horses  and 
wagons,  then  those  belonging  to  an  express 
company  can  he  taxed  at  no  higher  value 
than  those  belonging  to  a  farmer.  But,  if 
the  state  comprehends  all  property  in  Its 
scheme  of  taxation,  then  the  good  will  of  an 
organized  and  established  industry  must  be 
recognized  as  a  thing  of  value.  The  capital 
stock  of  a  corporation  and  the  shares  in  a 
Joint-stock  company  represent  not  only  the 
tangible  property,  but  also  the  intangible, 
including  therein  all  corporate  franchises 
and  all  contracts,  privileges,  and  good  will  of 
the  concern. 

Now,  the  same  reality  of  the  value  of  its 
Intangible  property  exists  when  a  company 
does  not  confine  Its  work  to  the  limits  of  a 
single  state.  Take,  for  instance,  the  Adams « 
Express  Company.  According  to  the  return  |{ 
filed  by  it  with  the*audltor  of  the  state  of* 
Ohio,  as  shown  in  the  records  of  these  cases. 
Its  number  of  shares  was  120,000,  the  mar- 
ket value  of  each  $140  to  $150.  Taking  th« 
smaller  sum  gives  the  value  of  the  ccmi- 
pany's  property  taken  as  an  entirety  as  $10,- 
800,000.  In  other  words,  it  is  worth  that 
for  the  purposes  of  income  to  the  holders  of 
the  stock,  and  for  purposes  of  sale  in  the 
markets  of  the  land.  But  in  the  same  re- 
turn it  shows  that  the  value  of  its  real  es- 
tate in  Ohio  was  only  $25,170,  of  real  estate 
owned  outside  of  Ohio  $3,005,157.52,  or  a  to- 
tal of  $3,030,827.52;  the  value  of  Its  personal 
property  in  Ohio  $42,065,  of  personal  prop- 
erty outside  of  Ohio  $1,117,426.05,  or  a  total 
of  $1,159,491.05,— making  a  total  valuation  of 
its  tangible  property  $4,189,818.57;  and  up- 
on that  basis  it  insists  that  taxes  shall  be 
levied.  But  what  a  mockery  of  substantial 
Justice  it  would  be  for  a  corporation  whose 
property  is  worth  to  its  stockholders,  for  the 
purposes  of  income  and  sale,  $16,800,000,  to 
be  adjudged  liable  for  taxation  upon  only 
one-fourth  of  that  amount.  The  value  which 
property  bears  in  the  market,  the  amount 
for  which  its  stock  can  be  bought  and  sold. 
Is  the  real  value.  Business  men  do  not  pay 
cash  for  property  in  moonshine  or  dream* 
hind.     They  buy  andg^ajrJoi(^to^^^li  U 
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ot  value  In  Its  power  to  produce  Income,  ot 
Tor  purposes  of  sale. 

It  Is  suggested  that  the  company  may  have 
bonds,  stocks,  or  other  investments  which  pro- 
duce a  part  of  the  value  of  its  capital  stock, 
and  which  have  a  special  situs  in  other  states 
or  are  exempt  from  taxation.  If  It  has,  let 
it  show  the  fact.  Courts  deal  with  things 
as  they  are,  and  do  not  determine  rights  up- 
on mere  possibilities.  If  half  of  the  proper- 
ty of  the  Adams  Express  Company,  which 
by  its  own  showing  is  worth  $16,000,000  and 
over,  is  invested  in  United  States  bonds,  and 
therefore  exempt  from  taxation,  or  Invested 
In  any  way  outside  the  business  of  the  com- 
pany, and  so  as  to  be  subject  to  purely  local 
taxation,  let  that  fact  be  disclosed;  and 
then,  if  the  state  of  Ohio  attempts  to  include 
within  its  taxing  power  such  exempted 
property,  or  property  of  a  different  situs,  it 
will  be  time  enough  to  consider  and  deter- 
mine the  rights  of  the  company.  That,  if 
^such  facts  exist,  they  must  be  taken  into 
U  consideration  by  a  state  in  its  proceedings 
•  under  such*taz  laws  as  are  here  presented, 
has  been  heretofore  recognized  and  distinct- 
ly affirmed  by  this  court  Railway  Co.  v. 
Backus.  154  U.  S.  421,  443,  14  Sup.  Ct  1114; 
Telegraph  Co.  v,  Taggart,  163  U.  S.  1,  23,  16 
Sup.  Ct  1054;  Adams  Exp.  Co.  v.  Ohio,  165 
U.  S.  194,  227,  17  Sup.  Ct  305.  Presumably, 
all  that  a  corporation  has  is  used  in  the  trans- 
action of  its  business;  and,  if  it  has  accu- 
mulated assets  which  for  any  reason  affect 
the  question  of  taxation,  it  should  disclose 
them.  It  is  called  upon  to  make  return  of 
its  property,  and  if  its  return  admits  that  it 
is  possessed  of  property  of  a  certain  value, 
and  does  not  disclose  anything  to  show  that 
any  portion  thereof  Is  not  subject  to  taxa- 
tion, it  cannot  complain  if  the  state  treats 
its  property  as  all  taxable. 

But  where  is  the  situs  of  this  Intangible 
property?  The  Adams  Express  Company 
has,  according  to  its  showing,  in  round  num- 
bers $4,000,000  of  tangible  property  scatter- 
ed through  different  states,  and,  with  that 
tangible  property  thus  scattered,  transacts 
its  business.  By  the  business  which  It  trans- 
acts, by  combining  into  a  single  use  all  these 
separate  pieces  and  articles  of  tangible  prop- 
erty, by  the  contracts,  franchises,  and  privl- 
legeo  which  it  has  acquired  and  possesses, 
it  has  created  a  corporate  property  of  the 
actual  value  of  $16,000,000.  Thus,  according 
to  its  figures,  this  intangible  property,  its 
franchises,  privileges,  etc.,  is  of  the  value  of 
^12,000,000,  and  its  tangible  property  of  only 
$4,000,000.  Wh^e  is  the  situs  of  this  intan- 
gible property?  is  it  simply  where  its  home 
office  is,  where  is  found  the  central  directing 
thought  which  controls  the  workings  of  the 
great  machine,  or  In  the  state  which  gave  It 
its  corporate  franchise;  or  is  that  intangible 
property  distributed  wherever  its  tangible 
property  is  located  and  Its  work  is  done? 
Clearly,  as  we  think,  the  latter.  Every  state 
within  which  it  is  transacting  business,  and 


where  It  has  Its  property,  more  or  less,  may 
rightfully  say  that  the  $16,000,000  of  value 
which  it  possesses  springs  not  merely  from 
the  original  grant  of  corporate  power  by  the 
state  which  incorporated  it,  or  from  the  mere 
ownership  of  the  tangible  property,  but  it 
springs  from  the  tact  that  that  tangible^ 
property  It  has  combined  with  coutracis.M 
franchises,  and  privileges  into  a  single* unit* 
of  property;  and  this  state  contributes  to 
that  aggregate  value  not  merely  the  separate 
value  of  such  tangible  property  as  is  within 
its  limits,  but  its  proportionate  share  of  the 
value  of  the  entire  property.  That  this  Is 
true  is  obvious  from  the  result  that  would 
follow  If  all  the  states  other  than  the  one 
which  created  the  corporation  could  and 
should  withhold  from  it  the  right  to  trans- 
act express  business  within  their  limits.  It 
might  continue  to  own  all  its  tangible  prop- 
erty within  each  of  those  states,  but,  unable 
to  transact  the  express  business  within  their 
limits,  that  $12,000,000  of  value  attributable 
to  its  Intangible  property  would  shrivel  to  n 
mere  trifle. 

It  may  be  true  that  the  principal  office  of 
the  corporation  is  in  New  York,  and  that  for 
certain  purposes  the  maxim  of  the  common 
law  was,  ''Mobilia  personam  sequuutur;" 
but  that  maxim  ^as  never  of  universal  ap- 
plication, and  seldom  interfiered  with  the 
right  of  taxation.  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  22.  11  Sup.  Ct  876.  It  would 
certainly  seem  a  misapplication  of  the  doc- 
trine expressed  hi  that  maxim  to  hold  that, 
by  merely  transferring  Its  principal  office 
across  the  river  to  Jersey  City,  the  situs  of 
$12,000,000  of  intangible  property,  for  pur- 
poses of  taxation,  was  changed  from  the 
state  of  New  York  to  that  of  New  Jersey. 

It  is  also  true  that  a  corporation  is,  for  pur- 
poses of  Jurisdiction  in  the  federal  courts, 
conclusively  presumed  to  be  a  citizen  of  the 
state  which  created  it;  but  It  does  not  follow 
therefrom  that  its  franchise  to  be  is  for  all 
purposes  to  be  regarded  as  confined  to  that 
state.  For  the  transaction  of  its  business  it 
goes  into  various  states,  and  wherever  it 
goes  as  a  corporation  it  carries  with  it  that 
franchise  to  be.  But  the  franchise  to  be  is 
only  one  of  the  franchises  of  a  corporation. 
The  franchise  to  do  is  an  independent  fran- 
chise, or  rathei  a  combination  of  franchises, 
embracing  all  things  which  the  corporation  is 
given  power  to  do;  and  this  power  to  do  is 
as  much  a  thing  of  value  and  a  part  of  the 
intangible  property  of  the  corporation  as  the 
franchise  to  be.  Franchises  to  do  go  wher- 
ever the  work  is  done.  The  Southern  Pa- 
cific Railway  Company  is  a  corporation  char- 
tered by  the  state  of  Kentucky;  yet,  within^ 
the  limits  of  that  state,  it  is  said  to  have  no^ 
tangible*property,  and  no  office  for  the  trans- • 
action  of  business.  The  vast  amount  of  tan- 
gible property  which,  by  lease  or  otherwise, 
It  holds  and  operates,  and  all  the  franchises 
to  do  which  it  exercises,  exist  and  are  ex- 
ercised in  the  states  ^nd  territories  ^ 
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Pacific  slope.  Do  not  these  intangible  prop- 
erties,—these  franchises  to  do,— exercised  in 
connection  with  tiie  tangible  property  whidi 
it  holds,  create  a  substantive  matter  of  tax- 
ation to  be  asserted  by  every  state  in  which 
chat  tangible  property  is  found? 

It  Is  said  that  the  views  thus  expressed 
open  the  door  to  possibilities  of  gross  injus- 
tice to  these  corporations,  through  the  con- 
tilctiDg  action  of  the  different  states  in  mat- 
ters of  taxation.  That  may  be  so,  and  the 
courts  may  be  called  upon  to  relieve  against 
such  abuses.  But  such  possibilities  do  not 
equal  the  wrong  which  sustaining  the  conten- 
tion of  the  appellant  would  at  once  do.  In  the 
dty  of  New  York  are  located  the  headquar- 
ters of  a  corporation  whose  corporate  proper- 
ty is  confessedly  of  the  value  of  116,000,000, 
—a  value  which  can  be  realized  by  its  stock- 
holders at  any  moment  they  see  fit  Its  tan- 
gible property  and  its  business  are  scattered 
through  many  states,  all  whose  powers  are 
invoked  to  protect  its  property  from  trespass, 
and  secure  it  in  the  peaceful  transaction  of 
its  widely  dispersed  business.  Yet,  because 
that  tangible  property  is  only  $4,000,000,  we 
are  told  that  that  is  the  limit  of  the  taxing 
power  of  these  states.  In  other  words,  it 
asks  these  states  to  protect  property  which 
to  it  is  of  the  value  of  $16,000,000,  but  is 
willing  to  pay  taxes  only  on  the  basis  of  a 
valuation  of  $4,000,000.  The  injustice  of  this 
speaks  for  Itself. 

In  conclusion,  let  us  say  that  this  Is  emi- 
nently a  practical  age;  that  courts  must  rec- 
ognize things  as  they  are,  and  as  possessing 
a  value  which  is  accorded  to  them  in  the 
markets  of  the  world;  and  that  no  finespun 
theories  about  situs  should  interfere  to  en- 
able these  large  corporations,  whose  business 
is  carried  on  through  many  states,  to  escape 
from  bearing  hi  each  state  such  burden  of  tax- 
ation as  a  fair  distribution  of  the  actual  value 
of  thehr  property  among  those  states  re- 
quires. 

The  petition  for  a  rehearing  is  denied. 


<166  n.  S.  888) 

CITY  OF  ST.  LOUIS  v.  WBSTBBN  UNION 

TEL.  CO. 

(April  5,  1807.) 

No.  219. 

Trial  by  Court  without  Jurt  —  Spsoiai.  Firi>- 

INGS. 

Where  there  has  heen  a  trial  by  the  court 
without  a  jury,  in  the  absence  of  a  special  find- 
ing of  facts  there  can  be  no  inquiry  as  to  the 
correctness  of  rulings  which  involved  a  deter- 
mination of  facts.  In  such  case  a  bill  of  ex- 
ceptions cannot  be  used  to  bring  up  the  whole 
testimony  for  review,  any  more  than  in  a  trial 
by  jury. 

In  Brror  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

An  action  was  brought  in  the  circuit  court 
of  the  United  States  for  the  Eastern  district 
of  Missouri  by  the  city  of  St  Louis,  seeking 
€o  recover  from  the  Western  Union  Tele* 


graph  Company  the  sum  of  f5  peit  annum 
per  pole  for  1,509  telegraph  poles  which  the 
defendant  maintained  on  the  streets  of  that 
city  between  July  1,  1884,  and  July  1,  1887. 
The  case  was  tried  without  a  Jury,  and  re- 
sulted, on  June  17,  1889,  in  a  judgment  in 
favor  of  the  defendant;  the  court  holding 
that  the  burden  imposed  was  a  privilege  or^ 
license  tax,  which  the  city  had  no  authority jo 
to  impose.  A  writ  of  error  was  sued  out*of  • 
this  court,  where  It  was  held  that  the  munic- 
ipal charge  in  question  was  not  in  the  natujre 
of  a  privilege  or  license  tax,  but  was  a  rent- 
al charge  for  the  permanent  and  exclusive 
appropriation  of  those  spaces  in  the  streets 
which  are  occupied  by  the  telegraph  poles. 
To  the  defense  asserted  by  the  telegraph  com- 
pany that  by  ordinance  the  city  had  con- 
tracted with  defendant  to  permit  the  erection 
of  these  poles  in  consideration  of  the  right 
of  the  city  to  occupy  and  use  the  top  cross- 
arm  of  any  pole  for  its  own  telegraph  pur- 
poses, free  of  charge,  it  was  replied  by  this 
court  that  there  was  nothing  in  the  record  to 
show  that  any  of  the  poles  were  erected  un- 
der or  by  virtue  of  the  ordinance  mentioned, 
and  that,  therefore,  so  far  as  the  facts  ap- 
peared, there  was  simply  a  temporary  mat- 
ter of  street  regulation,  and  one  subject  to 
change  at  the  pleasure  of  the  city.  But  this 
court  did  not  find  it  necessary  to  consider 
the  matter  of  this  ground  of  defense  at 
length,  as  on  the  new  trial  awarded  the  facts 
in  respect  thereto  could  be  more  fully  devel- 
oped. It  was  further  claimed  by  the  tele- 
graph company  that  the  ordinance  charging 
five  dollars  a  pole  per  annum  was  unreason- 
able. But  this  court  thought  this  question 
also  should  be  passed  for  further  investiga- 
tion on  the  new  triaL  148  U.  S.  92,  18  Sup. 
Ct  485. 

Thereafter,  in  January,  1804,  the  second 
trial  was  proceeded  with,  a  Jury  being  waiv- 
ed, and  resulted  in  a  Judgment  in  favor  of 
the  defendant  The  present  writ  of  oror 
was  then  sued  out  from  this  court 

W.  C.  Marshall,  for  plaintiff  in  error.  John 
F.  Dillon  and  Eleneious  Smith,  for  defendant 
In  error. 

Mr.  Justice  SHIRAS,  after  stating  the 
facts  in  the  foregoing  language,  d^vered  the 
opinion  of  the  court 

We  are  urged  in  the  argument  for  the 
plaintiff  in  error  to  convict  the  circuit  court 
of  error  in  holding  that  a  contract  existed 
between  the  city  and  telegraph  company,  a 
which  •contract  would  be  impaired  by  the? 
ordinance  imposing  a  charge  upon  the  com- 
pany for  maintaining  its  poles  upon  the 
streets,  and  in  holding  that  said  ordhiance 
was  void,  because  unreasonable  and  oppress* 
ive. 

But  in  the  view  that  we  take  of  this  rec- 
ord, those  questions  are  not  presented  for 
our  determination.  The  case  was  tried  by 
the  court  without  •jgj^gr^.by'^i^®  "'^^^^ 
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shows  simply  a  general  finding  and  a  rendi- 
tion of  judgment  in  favor  of  the  defendant 
There  Is  no  special  finding  of  facts,  and 
therefore  Inquiry  In  tills  court  must  be  11m- 
tted  to  the  sufficiency  of  the  complaint,  and 
the  rulings,  if  any  be  preserved,  on  questions 
of  law  arising  during  the  trial.  In  such 
cases  a  bill  of  exceptions  cannot  be  used  to 
bring  up  the  whole  testimony  for  review, 
any  more  than  in  a  trial  by  Jury.  Norris  v. 
Jackson,  9  Wall.  128;  Lehnen  v.  Dickson,  148 
U.  S.  72,  13  Sup.  Ct.  481. 

When  all  the  evidence  bad  been  adduced 
In  the  case,  the  plaintiff  asked  the  court  to 
declare  the  law  to  be  as  follows: 

"The  court  declares  the  law  to  be  that,  un- 
der the  pleadings  and  evidence  herein,  ordi- 
nance No.  11,604  [which  was  the  ordinance 
which  granted  the  company  the  right  to 
maintain  its  poles  upon  condition  that  the 
city  should  occupy  the  top  cross-bar  free  of 
charge]  Is  not  a  contract  between  the  plaln- 
tlflr  and  defendant,  but  is  simply  a  municipal 
regulation,  which  the  city  has  a  right  to 
change  at  any  time  it  sees  fit;  and  that  ordi- 
nance No.  12,783  [which  was  the  ordhiance 
imposing  the  charge  of  five  dollars  per  pole 
annually]  is  a  valid  ordinance  regulation, 
and  that  the  defendant  is  bound  thereby." 

'The  court  declares  the  law  to  be  that  up- 
on the  pleadings  and  evidence  In  this  case 
ordinance  No.  12,733  is  a  valid  ordinance,  and 
is  not  void  as  being  unreasonable,  oppressive 
or  unjust." 

••The  court  declares  the  law  to  be  that  up- 
on the  pleadings  and  evidence  in  this  case 
the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  sum  of  $22,635,  with  interest 
thereon  at  the  rate  of  six  per  cent  from  the 
7th  day  of  April,  1888." 

The  refusal  of  the  court  so  to  hold  was  ex- 
cepted to,  and  is  assigned  for  error.  But 
^  these  were  rulings  which  involved  a  deter- 
e  minatlon  of  facts,  and  as  those  facts  are  not 
•  found*  for  us  by  a  special  finding  by  the 
court,  and  as  the  evidence  which  developed 
the  facts  is  not  brought  to  our  notice  by  ex- 
ception to  its  competency  or  relevancy,  no 
questions  of  law  are  presented  for  our  re- 
view. 

It  is  true  that  an  agreed  statement  of  facts 
was  stipulated  Into  the  record  of  the  case 
from  the  former  trial;  but  additional  evi- 
dence was  introduced  at  this  trial,  and  the 
prayers  were  based  on  the  entire  evidence. 

It  was  said  in  Grayson  v.  Lynch,  163  U.  S. 
472,  16  Sup.  Ct  1066,  that:  "This  court  has 
held  in  a  series  of  cases  that  the  special  find- 
ings of  facts  referred  to  in  the  acts  allowing 
parties  to  submit  issues  of  fact  in  civil  cases 
to  be  tried  and  determined  by  the  court  is 
not  a  mere  report  of  the  evidence,  but  a  find- 
ing of  those  ultimate  facts  upon  which  the 
law  must  determine  the  rights  of  the  parties; 
and,  if  the  findings  of  facts  be  general,  only 
fiuch  rulings  of  the  court  in  the  progress  of 
the  trial  can  be  reviewed  as  are  presented  by 
a  bill  of  exception*),  and  that  in  such  case  a 
17  S.C.-39 


bni  of  exceptlouET  cannot  be  used  to  bring  up 
the  whole  testimony  for  review  any  more 
than  in  a  trial  by  Jury."  Norris  v.  Jackson, 
9  WalL  125;  Dlrst  v.  Morris,  14  Wall.  484; 
Borgher  v.  Insurance  Co.,  103  U.  S.  95;  Leh- 
nen V.  Dickson,  148  U.  S.  72,  13  Sup.  Ct  481. 
The  Judgment  of  the  circuU  court  la  ac- 
cordingly affirmed. 


(166  U.  S.  424) 
HUNT  et  al.  v.  UNITED  STATES. 
(April  12,  1897.) 
No.  230. 

CouBTs — JuBisDicTioN  —  Cases  Arising  under 
Criminal  Laws. 
A  scire  facias  on  a  recognizance  to  answer 
a  charge  of  crime  is  a  case  arising  "under  the 
criminal  laws,"  within  Act  March  3,  1891,  c. 
517,  §  6,  making  the  decision  of  the  circuit 
courts  of  appeals  in  such  cases  final. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit 

Hugh  C.  Ward,  for  plaintiffs  in  error.  Asst. 
Atty.  Gen.  Whitney,  for  the  United  States. 

Mr.  Justice  GXtAY  delivered  the  opinion  of 
the  court 

This  was  a  writ  of  scire  facias  from  the  dis- 
trict court  of  the  United  States  for  the  West- 
em  district  of  Missouri  against  Millard  C.  Cur- 
tis, Robert  H.  Hunt  and  Hugh  C.  Ward,  up- 
on a  forfeited  recognizance  in  the  sum  of  $3,- 
000,  entered  into  by  Curtis  as  principal  and 
Hunt  and  Ward  as  sureties,  the  condition  of 
which  was  that  Curtis  should  appear  at  the 
next  term  of  that  court  to  answer  a  charge  of 
embezzling  moneys  of  a  national  banking  as- 
sociation, in  violation  of  section  5209  of  the 
Revised  Statutes,  and  should  abide  the  Judg- 
ment of  the  court,  and  not  depart  without  its 
leave.  The  recognizance  was  taken  before 
the  clerk  of  the  court,  under  written  authority 
of  the  Judge,  while  the  court  was  not  in  ses- 
sion. 

An  answer  to  the  writ  of  scire  facias  was 
filed  by  Hunt  and  Ward,  and  a  demurrer  and 
a  replication  to  the  answer  by  the  United 
States.  A  Jury  was  waived  In  writing,  and 
the  case  tried  by  the  court,  wliich  gave  Judg- 
ment for  the  United  States.  The  case  was 
taken  by  writ  of  error  to  the  circuit  court  of 
appeals,  which  affirmed  the  Judgment,  and  de-S 
nied  a*petition  for  a  rehearing.  19  U.  S.  App.  J 
683,  10  O.  C.  A.  74,  and  61  Fed.  795;  27  U.  S. 
App.  287,  11  C.  C.  A.  340,  and  63  Fed.  568. 
The  defendants  thereupon  sued  out  this  writ 
of  error. 

They  contended  that  the  recognizance  was 
void,  because  taken  before  the  clerk,  and  not 
before  the  Judge,  and  that  the  only  authority 
for  taking  a  recognizance  to  answer  for  an 
offense  against  the  laws  of  the  United  Stater 
was  under  section  1014  of  the  Revised  Stat 
utes,  which  provides  that  "for  any  crime  o- 
offense  against  the  United  States,  the  offendci 
may,  by  any  Justice  or  Judge  of  the  United 
States,  or  by  any  commissioner  of  a  chrvl^ 
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court  to  take  ball,  or  by  any  <£haiicellor,  Judge 
of  a  supreme  or  superior  court,  chief  or  first 
Judge  of  common  pleas,  mayor  of  a  dty,  Jus- 
tice of  the  peace,  or  other  magistrate,  of  auy 
state  where  he  may  be  found,  and  agreeably 
to  the  usual  mode  of  process  against  offend- 
ers in  such  state,  and  at  the  expense  of  the 
United  States,  be  arrested  and  imprisoned,  or 
bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States  as  by  law  has 
cognizance  of  the  offense.'* 

But  the  first  question  presented  by  the  rec- 
ord is  whether  this  court  has  Jurisdiction  of 
this  writ  of  error.  The  United  States  contend 
tliat  the  case  is  one  "arising  under  the  crim- 
inal laws,"  of  which  the  Jurisdiction  of  the 
circuit  court  of  appeals  is  made  final  by  the 
act  of  March  3.  1801,  c.  517,  S  6.  26  Stat. 
82S.  The  plaintiffs  in  error,  on  the  other 
hand,  contend  that  the  writ  of  scire  facias  up- 
on a  recognizance  is  a  civil  action,  and  there- 
fore not  a  case  arising  under  the  criminal  laws. 
Flow  far  a  writ  of  scire  facias  upon  a  recog- 
ulzance  to  answer  for  an  offense  should  be  con- 
sidered a  civil  action  is  a  question  upon  which 
there  has  been  some  diversity  of  Judicial  opin- 
ion, depending  in  some  degree  upon  the  man- 
ner in  wliich  the  question  has  arisen,  and  up- 
on the  comparative  regard  to  be  paid  to  the 
Corm  of  the  proceedings,  and  to  the  purpose 
for  which  and  the  circumstances  under  wtiich 
such  a  recognizance  is  taken. 

In  the  earlier  Judiciary  acts  of  the  United 
States,  the  general  Jurisdiction  of  the  courts 
of  the  United  States,  as  depending  upon  the 
^  suit  being  of  a  criminal  or  of  a  civil  nature, 
N  was  usually  defined  by  the  words  **any  cause, 
•  civil 'or  criminal"  (Rev.  St  S  637);  or  "any 
civil  suit  or  criminal  prosecution"  (Rev.  St  §§ 
G41,  643);  or,  on  the  one  hand,  by  the  words 
"crimes  and  offenses,"  and,  on  the  other  hand, 
by  the  words  "suits  of  a  dvil  nature,  at  com- 
mon law  or  in  equity,"  or  "suits  at  common 
law,"  or  "civil  acUons"  (Act  Sept  24,  1789,  c. 
20,  §§  9,  11,  22  [1  Stat.  76-70,  84];  Act  March 
3.  1875,  c.  137.  «  1,  2  [18  Stat  470];  Rev.  St 
§  563,  els.  1,  4;  Id.  f  629,  els.  1,  8,  20;  Id.  § 
G33). 

Under  those  acta,  a  writ  of  scire  facias  upon 
I  recognizance  to  answer  a  criminal  charge 
might  have  been  deemed  a  civil  action. 
Steams  v.  Barrett,  1  Mason,  153,  Fed.  Gas.  No. 
13,337;  U.  S.  v.  Payne,  147  U.  S.  087,  690,  13 
Sup.  Ct  442;  Com.  v.  McNeill,  19  Pick.  127; 
Com.  V.  Stebbins.  4  Gray,  25;  State  v.  Kinne, 
41  N.  H.  238.  Yet  see  Respublica  v.  Cobbet, 
3  Dall.  467;  Id.,  2  Teates,  352;  Com.  v.  Phil- 
adelphia Commissioners,  8  Serg.  &  R.  151; 
State  V.  Cornig.  42  La.  Ann.  416,  7  South.  698; 
State  V.  Murmann,  124  Mo.  502,  507,  28  S. 
W.  2. 

But  the  phraseology  of  the  act  of  March  3, 
1891,  c.  517,  is  quite  different  in  this  respect 
After  providing,  in  section  5,  that  writs  of  er- 
ror may  be  taken  from  the  district  courts  or 
from  the  existing  circuit  courts  directly  to  this 
court  "in  cases  of  conviction  of  a  capital  or 
otherwise  Infamous  crime"  (since  restricted  by 


the  act  of  January  20,  1897,  e.  18,  to  convlc> 
tlons  of  capital  crimes  only),  it  provides,  in 
section  6,  that  in  all  cases,  other  than  those 
provided  for  in  section  5,  the  circoit  courts 
of  appeals  shall  have  appellate  Jurisdiction, 
and  that  their  Judgments  shall  be  final  "hi 
aU  cases  arising"  "under  the  criminal  laws." 
26  Stat  828. 

A  writ  of  scire  facias  upon  a  recognizance 
to  answer  to  a  charge  of  crime,  even  If  it  be, 
technically  considered,  a  dvil  action,  and  only 
incidental  and  collateral  to  the  criminal  pros- 
ecution, is  certainly  a  case  arising  under  the 
criminal  laws;  for  it  Is  a  suit  to  enforce  the 
penalty  of  a  recognizance  taken  to  secure  the 
appearance  of  the  principal  to  answer  the 
charge  and  to  abide  any  sentence  against  him. 
The  provision  of  section  1014  of  the  Revised 
Statutes,  under  which  the  recognizance  in  suit^ 
was  taken,  is  contained  in  chapter  18  of  titles 
13  of  the  Revised  Statutes,  under  the*head  of* 
"CJriminal  Procedure,"  and  In  the  first  of  the 
sections  regulating  arrest,  bail,  indictments, 
pleadings,  commitments,  challenges,  witnesses, 
trial,  verdict,  sentence,  and  execution,  in  crim- 
inal cases;  and  this  recognizance  is,  as  It  is 
described  in  section  .1020,  a  '^recognizance  In  a 
criminal  cause." 

Writ  of  error  dismissed  for  want  of  Jurisdic- 
tion. 


(Iflt  XT.  a  404) 
THE  UMBRIiu 
(April  5,  1897.) 
No.  28. 

COLLTSIOV— StBAMBRS  IN    FOO—EXCPSSTTS   BPIBD 

— Change  of  Course— Damaob& 

1.  A  speed  of  16  to  19  knots  in  the  track  of 
vessels,  within  12  miles  of  a  frequented  harbor 
like  that  of  New  York,  daring  an  intermittent 
fog,  sometimes  so  dense  that  vessels  cannot  be 
seen  more  than  one  or  two  lengths  off.  Is  ex- 
cessive; and  a  steamer  so  running,  which,  after 
hearing  fog  signals,  goes  full  speed  ahead  with- 
out waiting  to  definitely  locate  the  other  vessel, 
is  BO  grossly  in  fault  for  an  ensuing  collision  as 
to  justify  the  court  in  applying  the  rule  that 
any  doubts  as  to  the  management  of  the  other 
vessel,  or  the  contribution  of  her  faults,  should 
be  resolved  in  her  favor. 

2.  There  is  no  rigid  rule  that,  where  two 
steamships  are  approaching  each  other  in  a  fbg. 
so  as  to  involve  risk  of  collision,  neither  shui 
change  her  helm  until  the  signals  of  the  other 
give  a  clear  indication  of  her  direction.  Eadi 
case  must  depend  on  its  own  circumstances, 
which  may  afford  reasonable  ground  for  believ- 
ing what  the  direction  may  be.  Edd,  therefore, 
that  a  steamer  slowly  approaching  New  York 
harbor  in  a  fog,  and  hearing  a  fog  whistle 
about  two  points  on  her  port  bow,  apparently 
broadening  off  as  they  approached,  was  not  In 
fault  for  porting  so  as  to  go  two  points  to  star- 
board, though  the  more  prudent  course  would 
have  been  to  hold  her  course  until  more  definite 
information.  8  C.  C.  A.  534,  53  Fed.  288,  re- 
versed. 

8.  A  steamer  is  bound  to  use  only  such  pre- 
cautions as  will  enable  her  to  stop  in  time  to 
avoid  a  collision,  after  the  approaching  vessel 
comes  in  sight,  providing  the  latter  is  herself 
going  at  the  moderate  speed  required  by  law. 
In  a  dense  fog,  this  may  require  both  vessels  to 
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eome  to  a  standstfll  until  tbe  eoane  of  each  Is 
definitely  ascertained.  In  a  lighter  fog  it  may 
authorize  them  to  keep  their  engines  in  sufD- 
cient  motion  to  preserve  steerageway. 

4.  While  the  solntion  of  the  question  of  speed 
should  not  depend  on  the  state  of  facts  after^ 
wards  ascertained,  unless  there  was  enough  to 
tell  both  parties  at  the  time  what  those  facts 
were,  yet.  if  th«  tacts  afterwards  ascertained 
indicate  tnat  a  particular  maneuver  could  not 
have  subserved  any  useful  purpose,  the  steamer 
should  not  be  held  in  fault  for  the  nonobserv- 
ance  of  the  rule.  Thus,  where  two  vessels 
have  collided  in  a  fog,  and  it  turns  out  that  one 
was  going  at  such  speed  that  the  other  could 
not  have  avoided  collision  by  stopping  and  re- 
versing, she  will  not  be  held  in  fault  for  keep- 
ing her  engines  going  slowly  ahead. 

5.  When  a  vessel  is  totally  lost  by  collision, 
tlie  recovery  is  limited  to  her  value,  with  inter- 
est thereon,  and  the  net  freight  pending  at  the 
time  of  collision.  No  allowance  can  be  made 
for  probable  profits  of  a  future  voyage,  for 
which  a  charter  had  been  already  signed  at  the 
time  of  collision. 

^  On  Writ  of  Certlomrl  to  the  Oircalt  Court 
5  of  Appeals  for  the  Second  Circuit, 
*  •  This  was  a  suit  in  admiralty,  brought  in  the 
district  court  for  the  Eastern  district  of  New 
York  by  the  owners  of  the  French  steamship 
Iberia  against  the  British  steamship  Umbrla, 
to  recover  damages  for  a  collision,  which  took 
place  about  a  quarter  past  1  in  the  afternoon 
of  November  10,  1888,  in  a  dense  fog,  off  the 
coast  of  Long  Island,  about  11  miles  from  the 
entrance  to  New  York  Harbor,  and  6  miles 
south  of  Rockaway  Beach. 

The  Iberia  was  a  French  steamship,  240  feet 
long,  of  1,059  tons  register,  capable  of  a  speed 
of  from  9%  to  10  knots  an  hour,  was  laden 
wJth  a  valuable  cargo,  and  bound  from  the 
Red  Sea  and  Mediterranean  ports  to  New 
York.  She  had  been  In  a  fog  since  8  o'clock 
in  the  morning,  was  running  with  her  engines 
"easy,"  the  lowest  order  short  of  stopping, 
at  a  speed  of  from  3%  to  4  knots  an  hour  on 
a  W.  N.  W.  course,  and  making  occasional 
soundings  with  her  lead.  On  two  occasions, 
within  a  half  hour  preceding  the  collision, 
she  had  heard  the  whistle  of  an  approaching 
Ffteamer  a  little  on  her  port  bow,  had  altered 
her  course  two  points  to  the  starboard,  kept 
on  until  the  whistles  indicated  that  the  steam- 
ers were  passed,  and  then  returned  to  her 
former  course.  About  a  quarter  of  an  hour 
after  passing?  the  last  of  these  steamers,  she 
heard  a  whistle,  which  proved  to  be  that  of 
rbe  Umbria,  l)earlng  about  two  points  on  her 
port  bow.  Immediately,  as  on  the  previous 
occasions,  her  head  was  put  two  points  more 
to  starboard,  a  short  whistle  was  blown,  her 
helm  was  steadied  upon  a  N.  W.  course,  and 
held  so.  While  so  proceeding,  after  four  or 
five  minutes,  several  more  of  the  Urabria's 
whistles  were  heard,  all  bearing  about  the 
same  direction  from  the  Iberia  (allowing  two 
points  for  the  porting),  the  sound  rapidly  In- 
creasing in  volume.  Finally,  the  Umbrla  her- 
self came  into  view  about  900  feet  away,  and 
bearing  about  five  points  on  her  port  hand. 
She  then  put  her  engines  full  speed  ahead  in 
an  attempt  to  escape  the  Umbria  by  crossing 
ber  bow,  and  had  nearly  passed  her,  when 


tbe  Umbrla  struck  her  stem  on  at  an  angle  of 
about  six  or  seven  points,  and  cut  her  stern 
completely  off. 

The  Umbria  was  a  steamship  of  the  Cunardf 
Hue,  526*feet  long,  of  3,450  tons  register,  capa-* 
ble  of  a  speed  of  19V^  knots  an  hour,  and 
was  bound  upon  a  voyage  from  New  York  to 
Liverpool,  laden  with  a  cargo,  and  having  on 
board  a  number  of  passengers.  After  passing 
Sandy  Hook,  and  discharging  her  pilot,  she 
was  put  upon  a  compass  course  of  E.  by  S.  % 
S.  From  half  past  12,  when  she  discharged 
her  pilot  at  the  outer  buoy,  until  the  collision, 
she  was  kept  at  full  speed  more  or  less  of  the 
time,  as  the  intermittent  character  of  the  fog 
permitted,  sounding  her  whistle  at  intervals 
of  a  minute  or  two.  The  French  steamship 
Normandle  discharged  her  pilot  ahead  of  tlie 
Umbria,  and  proceeded  on  her  course  a  little 
more  to  the  southward  than  the  latter;  at 
times  being  In  sight  of  the  Umbrla,  and  again 
being  concealed  by  the  fog.  Her  whistle  was 
heard  from  time  to  time  on  board  the  Umbria 
and  off  her  starboard  quarter,  the  latter  hav- 
ing imssed  her  before  she  reached  the  place 
of  collision.  Shortly  after  1  o'clock  the  fog 
thickened,  and,  while  the  Umbrla  was  run- 
ning at  full  speed,  a  very  faint  single  blast 
of  a  whistle,  which  subsequently  proved  to 
be  from  the  Iberia,  was  thought  to  be  heard 
on  the  Umbria's  starboard  bow,  apparently 
a  long  distance  off,  and  well  to  the  south- 
ward. Upon  hearing  this  whistle,  and  a»t  10 
minutes  past  1,  her  speed  was  reduced  by  or- 
der of  her  master,  and  attention  given  to- 
wards the  direction  of  the  sound  for  a  repeti- 
tion of  the  signal.  Shortly  afterwards  a  sec- 
ond, and,  as  some  say,  a  third,  whistle  were 
heard,  still  apparently  a  long  distance  off,  on 
the  Umbria's  starboard  bow,  and  well  to  the 
southward.  The  master  of  the  Umbria  there- 
upon determined  that  the  signals  which  had 
been  heard  were  from  a  steamship  approach- 
ing on  a  course  parallel  to  his  own;  and,  con- 
cluding that  the  Umbria  was  clear  of  her, 
and  that  she  would  probably  port  her  helm 
to  avoid  the  Normandle,  ordered  her  enfrinos 
full  speed  ahead  at  11  minutes  past  1  o'clock. 
Within  a  minute  from  the  time  such  onlpr 
was  given,  another  whistle  was  heard  closer 
to  the  Umbria,  and  drawing  ahead  of  her, 
and  almost  simultaneously  the  Iberia  loomed 
in  sight,  a  little  on  the  Umbria's  starboard 
bow,  on  a  course  crossing  Ler  own  nearly  at 
right  angles,  and  about  twice  the  Umbria*SK 
length  away.  The  Umbrla's  engines  were? 
•Immediately  reversed  at  full  speed,  her  holm* 
put  hard  a-port,  but  before  the  Iberia  liad 
crossed  her  course  the  collision  eusnod.  siio 
struck  the  Iberia  on  the  port  side,  about  ?/>) 
feet  forward  of  her  stern,  cut  her  completely 
in  two,  and  passed  on  out  of  sight  in  the  fog 
Upon  this  state  of  facts  the  district  court 
held  the  Umbria  to  have  been  solely  in  fault 
for  the  collision,  entered  an  interlocutory  de 
cree,  January  13,  1890,  to  that  effect  (40  Fed. 
803),  and  referred  the  question  of  damages  to 
a  commissioner,  who  made  a  report,  to  wbi  ^ii 
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V>th  parties  filed  exceptions.  One  of  the  ex- 
ceptions taken  by  the  libelant,  the  owner  of 
the  Iberia,  was  sustained  by  the  court,  and 
In  accordance  therewith  a  new  report  was 
made,  and  a  final  decree  entered  July  3,  1S91, 
for  the  sum  of  $147,500.17.  Claimant  appeal- 
ed to  the  circuit  court  of  appeals  for  the  Sec- 
ond circuit,  which  rendered  a  decision  by  a 
divided  court,  sustaining  the  decree  of  the 
district  court  as  to  the  fault  of  the  Umbria, 
but  finding  the  Iberia  also  to  bave  been  In 
fault,— First,  because,  after  hearing  the  first 
whistle  of  the  Umbria,  she  changed  her  course 
without  knowing  the  latter's  bearing,  course, 
or  speed;  and,  second,  because  she  violated 
article  18  of  the  international  regulations,  by 
continuing  on,  when  she  knew,  or  ought  to 
have  known,  that  the  courses  of  the  two  ves^ 
sels  were  crossing,  and  thereby  involving  risk 
of  collision.  1  U.  S.  App.  614,  3  0.  C.  A.  5^4. 
and  58  Fed.  288.  The  decision  of  the  district 
court  was  also  reversed  upon  the  questio-n  in- 
volved in  the  exception  to  the  master's  report. 
A  rehearing  having  been  refused,  libelant  ap- 
plied to  this  court  for  a  writ  of  certiorari, 
which  was  granted. 

F.  D.  Sturges  SAd  F.  R.  Coudert,  for  ap- 
pellant.   R.  D.  Benedict,  for  appellee. 

Of 

e 

J"  •Mr.  Justice  BROWN,  after  stating  the 
facts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court 

1.  That  the  Umbria  was  gravely  In  fault 
In  the  matter  of  speed  is  too  clear  for  se- 
rious argument  She  was  within  12  miles 
)f  one  of  the  most  frequented  harbors  in  the 
world,  in  the  track  of  vessels  bound  into  and 
out  of  this  harbor,  and  was  running  at  a 
speed  of  from  16  to  19  knots  an  hour,  through 
an  Intermittent  or  variable  fog,  which  was 
sometimes  so  dense  that  vessels  could  not 
see  each  other  more  than  one  or  two  lengths 
off.  She  had  heard  at  least  two  whistles 
from  the  Iberia,  and,  without  waiting  defi- 
nitely to  locate  her,  had  ordered  her  en- 
gines full  speed  ahead  within  a  minute 
from  the  time  she  hove  In  sight  Her  ex- 
cuse is  that  the  first  whistle  of  the  Iberia, 
which  does  not  seem  to  have  been  heard  by 
the  master,  but  was  heard  by  some  of  the 
other  ofllcers,  appeared  to  be  upon  the  star- 
board bow,  apparently  a  long  distance  off; 
that  the  second  whistle  also  seemed  a  long 
distance  off,  and  well  to  the  southward; 
and  the  master,  supposing  they  w^ere  from 
a  steamer  approaching  upon  a  course  par- 
allel to  his  own,  concluded  that  he  was  dear 
of  her,  or  had  shaken  her  off;  that  the  ap- 
proaching steamer  would  probably  port  h^ 
helm  to  avoid  the  Normandie,  which  was 
coming  up  on  the  Umbria's  starboard  quar- 
ter, and  therefore  ordered  his  engines  full 
speed  ahead  to  avoid  the  danger  consequent 
upon  such  a  movement  on  the  part  of  the 
Iberia.  This  assumption  was  clearly  an  in- 
sufllcient  excuse  for  the  order.  It  Is  diffi- 
cult to  locate  tJtie  exact  position  of  a  vessel 


In  a  fog,  and  still  more  difficult  to  deter- 
mine her  course  and  distance;  and  while  a 
whistle  continues  to  be  heard  so  nearly 
ahead  it  is  manifestly  unsafe  to  assume 
that  she  is  upon  a  course  that  will  take  her 
clear.  The  assumption  might  be  Justified  If 
the  signals  were  often  repeated,  and  kept^ 
constanttly  growing  fainter  or  broader  off  the^ 
bow;  but  in  this  case  the  Umbria* heard  but^ 
two,  or  possibly  three,  whistles  from  the 
Iberia,  the  last  one  of  which  must  have 
seemed  nearer  than  the  first,  since  the 
steamers  were  rapidly  approaching  each 
other.  The  Iberia  could  not  have  appeared 
to  be  further  to  southward  than  when  her 
first  signal  was  blown,  since  she  had  then 
ported  two  points,  and  was  really  further  to 
the  northward.  In  resuming  his  speed  un- 
der such  circumstances,  the  master  acts  at 
his  peril.  As  was  said  by  Sir  Robert  Philli- 
more,  in  the  case  of  The  Kirby  Hall,  8  Prob. 
Div.  71:  "We  wish  to  state  with  as  much 
emphasis  as  possible  that  those  in  charge  of 
a  ship,  in  such  a  dense  fog  as  was  described 
In  this  case,  should  never  conjecture  any- 
thing when  they  hear  a  whistle  in  such  close 
proximity  as  was  the  case  here,  whether 
the  sound  appears  to  them  to  come  from  a 
vessel  approaching  them  or  not"  Of  course, 
there  is  a  point  depending  upon  the  number, 
distinctness,  and  apparent  position  of  the 
approaching  signals,  beyond  which  precau- 
tions are  unnecessary,  and  the  master  has 
the  right  to  assume  that  he  has  shaken  off 
the  other  vessel;  but  it  is  enthrely  clear  that 
that  point  had  not  been  reached  in  this  case, 
and  that  the  immediate  cause  of  the  colli- 
sion was  the  order  to  go  ahead  at  full  speed 
before  the  course  and  position  of  the  Iberia 
had  been  definitely  ascertained.  Indeed,  so 
gross  was  the  fault  of  the  Umbria  in  this 
connection,  that  we  should  unhesitatingly 
apply  the  rule  laid  down  In  The  City  of  Xew 
York,  147  U.  S.  72,  85,  13  Sup.  Ct.  211,  and 
The  Ludvig  Holberg,  157  U.  S.  60,  71.  15 
Sup.  Ct  477,  that  any  doubts  regarding  the 
management  of  the  other  vessel,  or  the  con- 
tribution of  her  faults,  if  any,  to  the  colli- 
sion, should  be  resolved  in  her  favor.  It 
was  suggested  upon  the  argument  that  It 
was  customary  for  large  passenger  steamers 
carrying  the  mails  to  run  at  full  speed  in  a 
fog,  and  that  this  was  really  the  safer  course 
for  them,  as,  the  greater  the  speed,  the  soon- 
er they  pass  the  foggy  belt  However  this 
may  be,  the  custom  is  not  one  to  which  the 
courts  can  lend  their  sanction,  as  it  Implies 
a  fiagrant  disregard  of  the  safety  of  other 
vessels. 

2.  But,  notwithstanding  the  negligence  of 
the  Umbria,  the  Iberia  was  chargeable  with 
the  duty  of  taking  proper  precautions,  and.^ 
in  Judging  of  the  propriety  of  her  maneu-^ 
vers^we  are  obliged  to  accept  the  testimony* 
of  her  officers  and  crew  as  conclusive,  since 
there  Is  no  other  testimony  to  contradict  it. 

It  appears  that  she  was  bound  towards 
New  York  Harbor  upon  a  course  crossing  to 
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the  nortliward,  bnt  still  not  far  from  par- 
allel, to  that  of  the  Umbria,  and  was  pro- 
ceeding at  a  speed  of  from  3^  to  4  knots  an 
hour.  Uer  officers  say  that  they  heard  the 
i;mbria*8  first  whistle  about  two  points  on 
her  port  bow;  that  her  helm  was  imme- 
diately ported,  and  her  head  put  two  points 
more  to  starboard,  bringing  her  upon  a 
northwest  course,  which  she  held  until  she 
en  me  iu  .sight  of  the  Umbria.  This  brought 
her  upou  a  course  more  than  two  points 
divergent  from  that  of  the  Umbria.  While 
proceeding  under  this  course,  several  more 
whistles  were  heard  from  the  Umbria,  bear- 
ing iu  about  the  same  direction  (allowing 
two  points  for  the  porting),  and  rapidly  in- 
creasing in  volume.  There  could  be  but 
one  interpretation  put  upon  these  signals.  A 
steamer  was  drawing  rapidly  nearer  upon  a 
course  crossing  that  of  the  Iberia.  That 
she  was  nearing  her  was  evident  from  the 
increasing  loudness  of  each  succeeding 
whistle.  That  she  was  not  upon  a  parallel 
course  was  evident  from  the  fact  that  the 
Iberia  was  herself  upon  a  course  which.  If 
continued,  would  have  carried  her  ashore 
upon  Rockaway  Beach.  The  probabilities 
all  were  that  the  other  steamer  was  bound 
out  from  New  York  Harbor. 

Under  such  circumstances,  and  in  view  of 
the  fact  that  the  exact  position  and  course 
of  the  Umbria  could  not  be  determined,  we 
think  it  would  have  been  more  prudent  on 
the  part  of  the  Iberia  not  to  have  changed 
her  course  until  the  position  and  course  of 
the  approaching  steamer  had  been  definitely 
ascertained,  although  we  should  be  reluc- 
tant to  hold  that  such  change  of  course  was 
a  fault  on  her  part  which  should  condemn 
her  in  a  moiety  of  the  damages.  There  are 
undoubtedly  authorities,  and  some  expres- 
sions of  this  court,  to  the  efiCect  that  a 
change  of  the  helm  in  ignorance  of  the  ex- 
act position  and  course  of  an  approaching 
vessel  is  a  fault,  although  we  have  never 
^held  that  it  would  be  a  fault  in  every  case 
J  presenting  these  conditions.  The  Sea  Gull, 
►  23  Wall.  165,  175,  177;  The*  City  of  New 
York,  147  U.  S.  72,  85,  13  Sup.  Ct  211;  The 
James  Watt,  2  W.  Rob.  Adm.  271;  The  Al- 
berta. 23  Fed.  807,  811;  The  Bougainville, 
L.  R.  5  P.  G.  316;  The  Franconia.  4  Ben.  181, 
185,  Fed.  Gas.  No.  5,049;  The  Shakspeare,  4 
Ben.  128.  Fed.  Gas.  No.  12,700;  The  Lome, 
2  Stu.  Adm.  177:  The  Western  Metropolis,  2 
Ben.  399.  402,  Fed.  Gas.  No.  17,439;  The  Ham- 
monia,  4  Ben.  518,  522,  Fed.  Gas.  No.  6,005; 
The  Northern  Indiana,  3  Blatchf.  92,  110, 
Fed.  Gas.  No.  10.320;  The  North  Star,  43 
Fed.  807;  Id..  22  U.  S.  App.  242,  252.  10  O. 
C.  A.  262.  62  Fed.  71;  The  Fountain  Gity,  22 
U.  S.  App.  301,  10  0.  G.  A.  278,  62  Fed.  87; 
The  Arthur  Orr,  69  Fed.  350;  The  Resolution, 
6  Asp.  363. 

We  think,  however,  that  a  more  reasonable 
position  in  this  connection  was  taken  by  the 
house  of  lords  In  the  case  of  The  Vindomora 
11891]  App.  Gas.  1,  in  which  it  was  held  that 


there  was  no  rigid  rule  that  where  two 
steamships  were  approaching  each  other  hi 
a  fog,  80  as  to  involve  risk  of  collision,  nei- 
ther ship  ought  to  alter  her  helm  until  the 
signals  of  the  other  gave  clear  indication  of 
her  direction;  and  that  each  case  must  de- 
pend upon  its  own  circumstances,  which 
might  afford  reasonable  ground  for  believ- 
ing what  the  direction  must  be.  In  that  case 
it  was  argued  that  one  of  the  steamers  con- 
cerned must  be  held  in  fault  for  having  star- 
boarded before  her  officers  knew  the  direc- 
tion in  which  the  approaching  steamer  wsl9 
coming.  In  considering  this,  Lord  Herschell 
remarked:  *'I  do  not  think  the  cases  which 
the  learned  counsel  cited  support  the  propo- 
sition that  there  is  any  such  absolute  hard 
and  fast  rule  as  that  a  vessel  having  only 
the  indication  of  a  single  whistle  from  the 
other  vessel  is  never  Justified  in  maneuver- 
ing, and  must  always  be  held  to  blame  if  she 
does  maneuver.  I  should  be  very  sorry  to 
say  anything  to  indicate  any  dissent  from  the 
view  that,  where  two  vessels  are  approach- 
ing one  another  in  a  fog,  without  any  suffi- 
cient indication  to  Justify  action,  neither  ves- 
sel would  be  Justified  in  altering  her  course. 
I  think  the  proper  steps  to  be  taken  in  such 
a  case  would  be  for  each  vessel  to  keep  the 
course  on  which  she  was  proceeding.  But, 
although  I  entirely  agree  that  that  is  a  good 
general  rule  to  lay  down,  yet  the  rule  must 
be  interpreted  in  each  case  according  to  the 
circumstances  of  that  case.  It  is  impossibles 
to  lay  down  an  abstract  rule  of  that  descrip-Q 
tion  which  shall  be  applicable  to  all*clrcum-* 
stances,  to  all  parts  of  the  seas,  and  to  all 
positions  of  vessels."  In  that  case,  as  the 
whistle  of  the  approaching  steamer  was 
heard  broad  off  the  starboard  bow.  It  was 
held  that  the  other  vessel  was  not  in  fault 
for  starboarding,  and  that  such  starboarding 
did  not  contribute  to  the  collision.  See,  also, 
The  Frankland,  L.  R.  4  P.  C.  529,  533. 

Upon  these  considerations,  while  we  think 
it  would  have  been  more  prudent  in  the  Iberia 
not  to  have  changed  her  course,  yet,  in  view 
of  the  fact  that  the  whistle  of  the  Umbria  ap- 
peared to  come  from  off  her  port  bow,  we 
should  be  unwilling  to  say  that  it  was  nec- 
essarily a  fault  on  her  part  to  port  her  helm 
two  points,  the  effect  of  which  would  be  to 
give  the  Umbria  more  room.  It  Is  possilTie 
that  under  the  peculiar  circumstances  the 
Iberia  had  a  right  to  assume  that  the  Umbria 
was  outward  bound  from  New  York,  and 
pursuing  a  course  substantially  parallel  to 
her  own. 

The  question  whether  the  Iberia  performed 
her  whole  duty  In  continuing  upon  her 
course,  even  at  a  low  rate  of  speed,  instead 
of  stopping  when  the  whistles  of  the  Umbria 
were  repeated,  and  apparently  drawing  near- 
er, remains  to  be  considered.  The  only  two 
articles  of  the  revised  international  regula- 
tions of  1885  (23  Stat  438)  which  have  any 
pertinence  to  the  case  are  the  following: 

*'Art  13.  Bvery  ship,  whether  a  sailing  ship 
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or  a  steamship,  shall  In  a  fog,  mist,  or  fall- 
ing snow  go  at  a  moderate  speed.'* 

"Art  18.  Byery  steamship,  when  approach- 
ing another  ship  so  as  to  inyolve  risk  of  col- 
lision, shall  slacken  her  speed,  or  stop  and  re- 
verse, if  necessary." 

The  former  of  these  articles  deals  with  thd 
general  speed  of  ships  in  a  fog;  the  latter, 
with  the  special  precautions  to  be  observed 
after  the  proximity  of  another  vessel  has 
been  ascertained  by  her  signals.  As  the  gen- 
eral speed  of  the  Iberia  did  not  exceed  four 
knots  an  hour,— the  lowest  speed  necessary 
to  the  maintenance  of  steerageway,— -it  is  clear 
that  she  was  guilty  of  no  violation  of  the 
thirteenth  article. 

Her  conduct,  after  the  whistles  of  the  Um- 
mbria  began  to  be  heard  by  the  Iberia's  offi- 
•  cers,  is  deserving  of  more  serious*consIdera- 
tlon.  We  certainly  do  not  wish  to  be  under- 
stood as  holding  that  it  is  necessary  for  a 
steamer  to  stop  the  moment  she  hears  a 
whistle  ahead  of  her  in  a  fog,  though  it  be 
directly  ahead.  Under  such  circumstances 
she  may  proceed  at  a  reduced  rate  of  speed. 
But  if  the  whistle  be  repeated  two  or  three 
times,  and  appear  to  be  drawing  nearer,  the 
authorities  generally  hold  that,  if  the  fog  be 
dense,  prudent  navigation  requires  that  sh^ 
shall  stop  her  engines,  and  drift  ahead,  until 
the  approaching  steamer  comes  in  sight,  or  her 
whistles  indicate  that  the  two  vessels  are  well 
clear  of  each  other. 

A  review  of  the  leading  cases  upon  the  sub- 
ject will  exhibit  the  circumstances  under 
which  it  has  been  held  that  steamships  navi- 
gating In  a  fog  or  other  atmospheric  obscura- 
tion are  bound  to  stop  upon  hearing  signals 
from  vessels  the  exact  position  and  course 
of  which  It  is  impossible  to  ascertain. 

In  the  case  of  The  Hypodame,  6  Wall.  216, 
the  earliest  case  in  this  court,  a  steamer 
proceeding  at  the  rate  of  six  to  eight  miles 
heard  a  hall  before  It  from  a  vessel  exhibit- 
ing no  light,  and  Immediately  slowed  her 
engines,  and  then  stopped.  She  was  held  to 
have  been  in  fault  for  not  Instantly  stopphig 
and  reversing  her  engines. 

The  next  Is  that  of  The  Colorado,  91  U.  S. 
692.  In  this  case  a  propeller  was  proceeding 
in  a  dense  fog  at  the  rate  of  five  or  six  miles 
an  hour.  Hearing  the  blast  of  a  fog  horn 
from  a  sailing  vessel,  which  was  crossing 
her  course  at  the  rate  of  four  miles  an  hour, 
it  was  held  that  her  speed  was  excessive, 
and  that  any  speed  was  too  great  which  did 
not  enable  the  steamer  to  perform  the  duty 
Imposed  upon  her  by  the  act  of  congress,  "to 
keep  out  of  the  way  of  the  sailing  vessel,"  if 
the  latter  has  hi  all  respects  compiled  with 
the  rules  of  navigation. 

In  The  City  of  New  York,  147  U.  S.  72, 
13  Sup.  Ct.  211,  It  was  held  that  a  steamer 
proceeding  at  her  usual  speed,  upon  hearing 
the  fog  horn  of  a  bark  only  one  point  on  her 
starboard  bow,  should  at  once  have  checked 
her  speed,  and,  if  the  sound  indicated  that 
the  approaching  vessel  was  near,  should  have 


stopped  or  reversed  until  the  sound  was  defi- 
nitely located,  or  the  vessels  came  In  sight  of  ^ 
each  other.  h 

*  And  in  The  Martello,  153  U.  8.  64,  14  Sup.? 
Ct.  723,  a  steamer  leaving  the  port  of  New 
York  in  a  dense  fog,  at  a  speed  of  five  to 
six  miles  an  hour,  heard  a  blast  from  a  fog 
horn  on  her  starboard  bow,  indicating  that 
a  vessel  was  approaching  from  a  direction 
which  might  take  her  across  the  steamer's 
bow;  and  was  held  to  have  been  in  fault  for 
not  at  once  stopping,  until,  by  repeated  blasts 
of  the  horn,  she  could  assure  herself  of  the 
exact  bearing,  speed,  and  course  of  the  ap- 
proaching vessel. 

The  English  cases,  upon  the  subject  of 
speed,  are  much  more  numerous  and  ex- 
plicit. In  that  of  The  Frankland,  L.  R.  4  P. 
C.  529,  two  steamships  were  approaching  each 
other  In  a  fog  so  dense  that  vessels  could  not 
be  seen  at  a  greater  distance  than  200  or  300 
feet  The  speed  of  each  vessel  was  not  over 
2  to  2^  knots  through  the  water.  The  find- 
ing of  the  admiralty  court  was  that  "boih 
vessels  were  going,  in  truth,  in  the  most  ab- 
solute uncertainty  as  to  the  proceedings  of 
the  other";  and  the  opinion  of  that  court, 
fortified  by  that  of  Its  nautical  assessors,  was 
'*that  upon  hearing  the  whistles  of  each  other 
so  near,  and  approaching  each  other,  eacli 
vessel  ought  not  only  to  have  stopped,  but 
to  have  reversed  until  Its  way  was  stopped, 
when  it  could  have  hailed  and  ascertained 
with  certainty  which  way  the  head  of  the 
other  vessel  was,  and  which  way  she  was 
proceeding;  and  by  that  means  the  collision 
would  or  might  have  been  avoided."  Tlir 
privy  council  was  of  the  opinion  that  both 
vessels  were  going  at  a  moderate  speed;  but 
that  the  Frankland  (the  only  vessel  which 
appealed),  having  heard  a  whistle  souuded 
many  times.  Indicating  that  a  steamer  was 
approaching  her,  and  had  come  very  near  to 
her  (so  near,  Indeed,  that  if  the  vessels  had 
then  stopped  they  would  have  been  within 
hailing  distance),  should  not  only  have  stop 
ped  the  motion  of  her  engines,  but  should 
have  reversed  them,  and  that  she  ought  not 
to  have  waited  until  the  vessels  sighted  eacli 
other,  when  such  a  maneuver  would  have 
been  too  late. 

In  The  Kirby  Hall,  8  Pi-ob.  Dlv.  71,  it  was 
said  to  be  the  first  duty  of  those  who  have 
charge  of  a  steamship  in  motion  during  ti 
dense  fog,  on  first  hearing  the  whistle  of  a^ 
steamship  in  such  close  proximity  to  them  j 
that  a  risk  of  collision  is  involved,*  to  bring* 
their  vessel  Immediately  to  a  standstill,  and 
not  to  execute  any  maneuver  with  her  helm 
until  they  have  definitely  ascertained  the  po- 
sition and  course  of  the  other  ship.  In  this 
case,  although  the  Kirby  Hall  was  going 
"dead  slow,"  It  was  held  that  she  was  to 
blame  for  not  stopping  when  the  whistle  of 
the  approaching  steamer  was  heard  the  first 
time  near  at  hand.  Instead  of  going  ahead 
without  knowing  where  the  other  vessel  was, 
or  what  she  was  doing.    And  said  the  court: 
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''We  wish  to  state  with  as  much  emphasis 
as  possible,  that  those  in  charge  of  a  ship 
In  such  a  dense  fog  as  was  described  in  this 
case  should  never  conjecture  anything  when 
they  hear  a  whistle  In  such  close  proximity 
as  was  the  case  here,  whether  the  sound  ap- 
pears to  them  to  come  from  a  vessel  ap- 
proaching them  or  not"  The  fog  was  "as 
dense  a  fog  as  one  can  well  imagine." 

In  The  John  Mclntyre,  9  Prob.  Dlv.  135,  a 
steamer  hearing  a  whistle  on  her  port  bow  in 
a  dense  fog,— "so  thick  that  she  can  hardly 
see  before  her,"— slackened  her  speed.  Later 
on,  the  whistle  was  repeated  two  or  three 
times,  clearly  nearing  her,  and  in  her  vicinity, 
but  she  did  not  then  stop  and  reverse;  and  it 
was  held  that  she  was  in  fault.  The  ap- 
proachiug  steamer,  the  Monica,  though  making 
only  three  knots  an  hour,  was  admitted  to 
have  been  in  fault 

In  The  Dordogne,  10  Prob.  Div.  6,  the  mas^ 
ter  of  the  Dordogne,  while  running  in  a  dense 
fog,  heard  a  whistle  three  points  off  her  star- 
board bow.  On  hearing  it  the  engines  were 
stopped.  The  whistle  was  again  heard  broader 
on  the  starboard  bow,  and  was  replied  to,  and 
the  engines  again  set  ahead.  The  engines 
were  again  stopped,  and  again  moved  ahead. 
It  was  held  that,  considering  the  way  in  which 
these  vessels  were  approaching  each  other, 
the  officer  in  charge  ought  to  have  brought 
the  Dordogne  to  a  standstill,  and,  when  the 
(ither  vessel  was  coming  nearer  to  him,  he 
should  have  stopped  and  reversed.  The  other 
vessel— the  E3dlth— was  admitted  to  be  In  fault, 
though  proceeding  "dead  slow." 

In  the  case  of  The  Bbor,  11  Prob.  Dlv.  25,  the 
rule  was  still  more  stringently  enforced.  In 
^this  case  the  plalntifTs  steamer  heard  a  whistle 
H  almost  directly  ahead  in  a  "thick*'  fog.  She 
*  wa8«then  going  only  about  three  knots  an  hour, 
and  continued  at  this  speed  for  about  a  min- 
ute, until  a  second  whistle  was  heard,  when 
the  order  was  given  to  stop  and  reverse;  but, 
the  defendants'  steamer  coming  In  sight,  a  col- 
lision occurred.  The  defendants  admitted  that 
they  were  to  blame,  though  making  only  three 
Ivoots  an  hour,  but  it  was  also  held  that  the 
officer  In  charge  of  the  plaint  iff  s  steamer,  on 
liearing  the  first  whistle,  should  have  reduced 
her  speed  to  as  slow  a  rate  as  possible,  only 
keeping  her  under  command,  and  was  in  fault 
for  falling  so  to  do. 

In  the  case  of  The  Ceto,  14  App.  Cas,  G70,  it 
was  held  that  where  two  steamships,  invisible 
to  each  other  by  reason  of  a  dense  fog,  find 
themselves  gradually  drawing  nearer  until 
they  are  within  a  few  ship's  lengths,  each  of 
them  ought  at  once  to  stop  and  reverse,  unless 
the  fog  signals  of  the  other  vessel  have  un- 
equivocally Indicated  that  she  is  steered  so  as 
to  pass  clear  without  involving  risk  of  colli- 
sion, or  unless  other  circumstances  exist  which 
make  it  dangerous  to  stop  and  reverse.  The 
exact  speed  of  the  two  steamers  was  not  giv- 
pn,  although  it  is  stated  in  one  of  the  opinions 
:hat  the  Ceto  was  going  "dead  slow,"  while 
the  Lebanon  had  reduced  her  speed  to  "easy." 


Both  were  held  to  blama  In  the  latest  Eng- 
lish case  upon  this  point  (The  Lancashire  [ISSH] 
App^  Cas.  1)  two  steamships  were  approaching 
one  another  on  opposite  courses  in  a  fog.  They 
came  In  sight  of  each  other  at  a  distance  of  450 
feet  The  Ariel  was  conceded  to  be  in  fault. 
The  Lancashire,  although  proceeding  only  at 
the  rate  of  3^  knots  an  hour,  stopped  her  en- 
gines on  hearing  the  repeated  whistles  of  the 
Ariel  a  point  and  a  half  on  her  starboard  bow, 
but  was  held  in  fault  for  not  reversing. 

It  is  apparent  from  an  examination  of  these 
cases  that  they  are  distinguishable  from  the 
cue  under  consideration  in  two  important  par- 
ticulars, viz.  that  the  fog  was  dense,  and  that 
the  approaching  vessel  was  herself  running  at 
a  comparatively  low  rate  of  speed. 

In  every  case  the  fog  was  described  as 
"dense,"— in  The  Frankland,  "so  dense  that|, 
vessels  could  not  be  seen  at  a  greater  distancelj 
than  two  or  three  hundred  feet";* in  The  Kir-* 
by  Hall,  "as  dense  as  one  can  well  imagine"  (0 
Asp.  90);  in  The  John  Mclntyre,  "so  thick 
she  can  hardly  see  before  her"  (Id.  278);  and 
in  the  others  simply  as  "dense"  or  "thick." 
Under  such  circumstances  it  might  well  be 
held  to  be  the  duty  of  each  steamer  to  stop 
and  reverse  her  engines  and  feel  her  way  until 
the  course  of  the  other  had  been  definitely  as- 
certained. But  in  cases  of  this  kind  much  de- 
pends upon  the  density  of  the  fog,  and  some- 
thing must  be  left  to  the  Judgment  and  discre- 
tion of  the  master.  Precautions  which  might 
be  Indispensable  in  a  fog  so  thick  that  vessels 
are  invisible  at  a  distance  of  800  feet  might  be- 
come unnecessary,  and  even  burdensome.  If 
they  can  be  seen  at  a  distance  of  1.000  feet 
It  was  said  In  the  early  case  of  The  Batavler, 
9  Moore,  P.  C.  286,  that  "at  whatever  rate  she 
was  going,  If  going  at  such  a  rate  as  made  It 
dangerous  to  any  craft  which  she  ought  to 
have  seen,  and  might  have  seen,  she  had  no 
right  to  go  at  that  rate."  This  language  was 
quoted  with  approval  In  The  Colorado,  91  U.  S. 
692,  703. 

So,  too,  in  the  case  of  The  Great  Eastern, 
Brown.  &  L.  287,  It  was  said  that  "their  lord- 
ships are  of  opinion  that  it  is  the  duty  of  the 
steamer  to  proceed  only  at  such  a  rate  of  speed 
as  will  enable  her,  after  discovering  a  vessel 
meeting  her,  to  stop,  and  reverse  her  engines 
in  sufficient  time  to  prevent  any  collision  from 
taking  place."  Similar  language  was  used  by 
this  court  In  the  case  of  The  Nacoochee,  137 
U.  S.  330,  339,  11  Sup.  Ct.  122. 

The  general  consensus  of  opinion  in  this 
country  Is  to  the  effect  that  a  steamer  is  bound 
to  use  only  such  precautions  as  will  enable  her 
to  stop  in  time  to  avoid  a  collision,  after  the 
approaching  vessel  comes  In  sight  provided 
such  approaching  vessel  is  herself  going  at  the 
moderate  speed  required  by  law.  In  a  dense 
fog  this  might  require  both  vessels  to  come 
to  a  standstill,  until  the  course  of  each  was 
definitely  ascertained.  In  a  lighter  fog  It 
might  authorize  them  to  keep  their  engines  In 
sufficient  motion  to  preserve  their  steerage^ 
way. 
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^    The  fog  In  this  case  was  what  is  termed 
H  ♦♦intermittent."— sometimes   dense,    sometimes 

•  light,  occasionally  lifting  so  much  as* to  per- 
mit other  vessels  to  be  seen,  and  again  shut- 
ting down  so  as  to  hide  them  completely. 
That,  immediately  prior  to  the  collision,  it  was 
not  a  dense  fog,  is  shown  by  the  admitted  fact 
that  the  steamers  became  visible  to  each  other 
at  a  distance  of  from  900  to  1,000  feet  Un- 
der such  circumstances,  if  the  Umbria  herself 
had  been  observing  the  rule  with  regard  to 
moderate  speed,  we  think  it  would  have  been 
possible  for  the  two  steamers,  by  prompt  re- 
versal of  their  efigines,  to  have  avoided  each 
other;  at  any  rate,  the  master  of  the  Iberia 
might,  in  the  exercise  of  sound  judgment,  have 
concluded  that  It  was  safer  for  him  to  main- 
tain a  low  rate  of  speed  than  to  come  to  a 
standstill. 

It  should  also  be  borne  in  mind  that  she  had 
a  right  to  assume  that,  even  if  the  Umbria 
were  not  pursuing  the  moderate  speed  requir- 
ed by  the  statute,  at  least  she  was  not  guilty 
of  maintaining  the  extraordinary  and  reckless 
speed  of  19  knots  per  hour.  While  the  signals 
of  the  Umbria  indicated  that  she  was  ap- 
proaching her  very  fftst,  the  bearing  of  these 
signals  tended  to  show  that  she  was  broaden- 
ing off  from,  rather  than  bearing  in  upon,  her 
course,  and  that  the  Iberia  would  probably 
pass  the  point  of  Intersection  before  the  Um- 
bria reached  it.  Indeed,  If  It  be  true,  as  sworn 
by  her  witnesses,  that  the  Iberia  was  pro- 
ceeding on  a  N.  W.  course  after  she  had  port- 
ed, and  the  Umbria  was  proceeding  on  a 
course  B.  by  S.  %  S.,  and  the  whistles  were 
several  times  heard  four  points  on  the  bow 
of  the  Iberia,  there  could  not  have  been  any 
collision,  since  the  courses  of  the  two  vessels 
would  have  crossed  each  other  far  astern  of  the 
Iberia.  It  is  probably  also  true  that,  consid- 
ering the  great  speed  of  the  Umbria,  it  were 
better  that  the  Iberia  should  keep  her  steer- 
ageway,  rather  than  stop  her  engines  and  re- 
verse, since  she  would  respond  to  her  wheel 
more  readily  if  her  engines  were  kept  In  mo- 
tion than  if  her  headway  were  entirely  stop- 
ped. The  case  presented  Is  not  one  where,  If 
both  vessels  had  stopped  and  reversed,  the  col- 
lision might  have  been  avoided;  but  whether, 
under  the  facts  as  they  subsequently  appeared 
^  to  be,  the  Iberia  could  be  deemed  In  fault  for 
H  a  maneuver  which  would  have  tended  to  avoid 

•  the  collision,  rather  than  brlng^t  about,  by  aid- 
ing her  In  keeping  out  of  the  way  of  the  Um- 
bria. 

The  English  cases  are  also  distinguishable 
in  the  fact  that  the  approaching  vessel  was 
herself  running  at  a  low  rate  of  speed,— gen- 
erally at  "dead  slow,"  or,  as  in  one  or  two 
of  the  cases,  at  "easy  speed."  Indeed,  It 
does  not  appear  that  either  vessel  was  run- 
ning at  a  speed  to  exceed  3%  or  4  knots  an 
hour,  which,  however,  was  held  to  be  too 
great  to  enable  two  vessels  to  avoid  a  col- 
lision after  they  came  in  sight  of  each  other. 
Under  such  circumstances,  these  decisions  can 
have  but  an  imperfect  application  to  a  case 


where  one  of  the  steamers  is  proceeding  at 
"dead  slow,"  and  the  other  at  her  full  speed 
of  16  to  19  knots  an  hour.  While  we  do  not 
question  the  soundness  of  Lord  Halsbury*s 
observations  In  the  case  of  The  Ccto.  tliat  the 
solution  of  the  question  of  speed,  must  not  de- 
pend upon  the  state  of  facts  afterwards  as- 
certained, unless  there  was  enough  to  tell 
both  parties  at  the  time  what  the  condition  of 
fact  was,  still  the  whole  theory  of  the  cases 
which  hold  It  to  be  the  duty  of  a  steamer 
meeting  another  steamer  in  a  fog  to  stop  or 
reverse  is  based  upon  the  hypothesis  that  a 
collision  may  thereby  be  avoided;  and,  if  the 
facts  afterwards  ascertained  indicate  that 
such  maneuver,  under  the  circumstances  of 
a  particular  case,  could  not  have  subserved 
any  useful  purpose,  the  steamer  ought  not  to 
be  held  in  fault  for  the  nonobservance  of  the 
rule.  These  rules  are  intended  solely  for  the 
prevention  of  collisions,  and,  if  it  be  clearly  ap- 
parent that  the  observance  of  a  certain  rule 
would  not  have  prevented  a  collision  In  the 
particular  case,  the  nonobservance  of  such 
rule  becomes  immaterial.  Thus  there  are  a 
number  of  cases  holding  that,  after  two  ves- 
sels have  approached  each  other  so  near  that 
a  collision  has  become  inevitable  or  imminent, 
the  master  of  either  may.  In  the  exercise  of  a 
sound  Judgment,  put  his  engines  at  full  speed 
with  a  possibility  thereby  of  escaping  con- 
tact, or  of  easing  the  blow  (as  was  actually 
done  by  the  Iberia  In  this  case);  although.  If 
he  had  done  it  before  the  collision  had  be- 
come Imminent,  It  would  have  been  a  gross 
fault  Indeed,  article  23  of  the  international^ 
regulations  makes  special  provision  for  ex-« 
ceptional*cases  by  declaring  that  "in  obeying* 
and  construing  these  rules  due  regard  shall  be 
had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  render  a  de- 
parture from  the  above  rules  necessary  In  or- 
der to  avoid  immediate  danger." 

Upon  this  subject  it  was  said  by  this  court 
In  The  Cayuga,  14  Wall.  270.  275:  'Tersons 
engaged  In  navigating  vessels  upon  the  seas 
are  bound  to  observe  the  nautical  rules  en- 
acted by  congress  whenever  they  apply,  and 
in  other  cases  to  be  governed  by  the  rules  rec- 
ognized and  approved  by  the  courts.  Nauti- 
cal rules,  however,  were  framed  and  are  ad- 
ministered to  prevent  such  disasters,  and  to 
afford  security  to  life  and  property;  but  It  Is 
a  mistake  to  suppose  that  either  the  act  of 
congress  or  the  decisions  of  the  courts  re- 
quire the  observance  of  any  given  rule  in  a 
case  where  it  clearly  appears  that  the  rule 
cannot  be  followed  without  defeating  the  end 
for  which  it  was  prescribed  or  without  pro- 
ducing the  mischief  which  it  was  intended  to 
avert." 

In  the  English  cases  above  cited,  both  ves- 
sels were  proceeding  at  a  rate  of  speed  no 
greater  than  that  of  the  Iberia,  and  both  were 
held  in  fault  for  not  stopping  and  reversing 
because.  If  that  had  been  done  promptly,  no 
collision  would  have  occurred ;  but,  if  it  turn 
out  that  the  approaching  vessel  was  proceeding 
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et  such  a  rate  of  speed  that  a  collision  could 
not  possibly  have  been  avoided  by  the  other 
b topping  and  reversing,  it  cannot  be  said  to 
have  been  in  fault,  with  respect  to  such  ap- 
Ijroachiug  vessel,  that  she  still  continued  to 
koep  her  engines  in  motion.  In  this  case  it 
ts  manifest  that  no  precautions  on  the  part  of 
tiie  Iberia  would  have  been  of  the  slightest 
avail,  in  view  of  the  extraordhiary  speed  of 
the  Umbria.  It  is  true  that  if  she  had  stop- 
ped promptly  she  might  not  have  reached  the 
point  where  the  courses  of  the  two  steamers 
intersected;  but  it  is  equally  true  that,  if  she 
had  been  going  at  a  much  greater  speed  than 
she  was,  she  would  have  passed  the  point  of 
intersection  before  the  CJmbria  reached  it 
Manifestly,  this  is  not  the  proper  test.  The 
propriety  of  certain  maneuvers  cannot  be  de- 
tormlned  by  the  chance  that  the  two  vessels 
may  or  may  not  reach  the  point  of  intersec- 
titlon  at  the  same  time,  but  by  the  question 
7 whether  their  speed  can  be  stopped* before 
their  arrival  at  the  point  where  their  courses 
intersect  If  two  steamers  are  approaching 
each  other  in  a  fog,  manifestly  their  maneu- 
vers must  be  determined,  not  by  the  chance 
of  their  meeting  at  a  point  where  their  courses 
Intersect  but  upon  the  theory  that  their 
courses  shall  not  actually  intersect;  in  other 
words,  that  both  shall  stop  before  the  point 
of  intersection  is  reached.  And  if  one  of 
them  is  running  at  such  a  speed  that  no  ma- 
neuver on  the  part  of  the  other  can  prevent 
that  one  from  passhig  the  point  of  intersec- 
tion, the  latter  only  is  responsible. 

The  court  is  therefore  unanimously  of  opin- 
ion that  the  damages  should  not  have  been 
divided.  The  majority  think  that  the  Iberia 
was  not  in  fault,  while  other  members  of  the 
court  rest  their  conclusion  upon  the  view  that, 
even  if  she  were  in  fault  such  fault  did  not 
contribute  to  the  collision. 

8.  Error  is  also  alleged  in  the  refusal  of  the 
court  of  appeals  to  allow  as  an  item  of  dam- 
age the  probable  profits  of  a  charter  party 
made  October  27,  1888,— about  a  fortnight  be- 
fore the  collision,— under  which  the  Iberia,  de- 
scribed as  then  being  on  a  voyage  ftom  Aden 
to  New  York,  was  to  proceed  to  Cadiz,  in 
Spain,  with  a  cargo  of  tobacco.  There  was 
clearly  no  error  in  rejecting  this  item.  There 
is  nothing  in  the  peculiar  facts  of  the  case  to 
take  it  out  of  the  general  rule  that  in  cases 
of  total  loss  by  collision  damages  are  limited 
to  the  value  of  the  vessel,  with  interest  there- 
on, and  the  net  freight  pending  at  the  time  of 
the  collision.  The  probable  net  profits  of  a 
charter  may  be  considered  in  cases  of  delay 
occasioned  by  a  partial  loss,  where  the  question 
is  as  to  the  value  of  the  use  of  the  vessel  pend- 
ing her  repairs.  In  such  cases  the  net  profits 
of  a  charter  which  she  would  have  performed 
except  for  the  delay  may  be  treated  as  a  basis 
for  estimating  the  value  of  her  use.  William- 
son V.  Barrett  13  How.  101,  110,  112;  The 
Potomac,  105  U.  S.  nsO;  The  May  Flower, 
Brown,  Adm.  376,  Fed.  Cas.  No.  9,345;  The  Bel- 
i^enland*  36  Fed.  504;   The  Gorgas,  10  Ben. 


Fed.  Oas.  No.  6,623;  The  Argenthio,  13 
Prob.  Div.  191,  14  App.  Cas.  519;  The  Mary 
Steele,  2  Low.  370,  Fed.  Cas.  No.  9,226. 

But  in  cases  of  total  loss  the  probable  profits^, 
of  a  charter  not  yet  entered  upon  are  al-^ 
ways  rejected.  In  the  case  of  The*Amiabte* 
Nancy,  3  Wheat  546,  which  was  one  of  an 
illegal  seizure  by  privateers,  a  claim  made  for 
loss  of  supposed  profits  of  the  voyage  on 
which  the  vessel  was  originally  bound  was 
held  to  have  been  properly  rejected.  Said  Mr. 
Justice  Story:  '"The  probable  or  possible  ben- 
efits of  a  voyage  as  yet  in  fieri  can  never 
afford  a  safe  rule  by  which  to  estimate  dam- 
ages in  cases  of  a  marine  trespass.  There  i» 
so  much  uncertainty  Ui  the  rule  itself,  so* 
many  contingencies  which  may  vary  or  ex- 
tinguish its  application,  and  so  many  difll' 
culties  in  sustahiing  its  legal  correctness,  that 
the  court  cannot  believe  it  proper  to  entertain 
it  In  several  cases  in  this  court  the  claiz|(l 
for  profits  has  been  expressly  oven'uled;  and 
bi  Del  Col  V.  Arnold,  3  Dall.  333,  and  The 
Ann  Maria,  2  Wheat  327,  it  was,  after  strict 
consideration,  held  that  the  prime  cost  or  value 
of  the  property  lost,  at  the  time  of  the  losSi 
and,  in  case  of  injury,  the  diminution  in  value 
by  reason  of  the  injury,  with  interest  upon 
such  valuation,  afforded  the  true  measure  for 
assessing  damages.** 

So,  in  England,  in  the  case  of  The  Colum- 
bus, 3  W.  Bob.  Adm.  158,  it  was  held  that 
where  the  vessel  was  sunk  in  a  collision,  and 
compensation  awarded  to  the  full  value  of  the 
vessel,  as  for  a  total  loss,  the  plaintiff  would 
not  be  entitled  to  recover  anything  in  the 
way  of  demurrage  for  the  loss  of  the  employ- 
ment of  his  vessel  or  his  own  earnings  in  con- 
sequence of  the  collision.  See,  also.  The 
Clyde,  Swab.  23;  The  North  Star,  44  Fed. 
492. 

In  cases  of  a  partial  loss  there  is  no  injus- 
tice in  allowing  the  probable  profits  of  a  char- 
ter for  the  short  time  during  which  the  vessel 
is  laid  up  for  repairs,  but  in  cases  of  a  total 
loes  the  recovery  of  such  profits  is  limited  to 
the  voyage  which  the  vessel  is  then  perform- 
ing; since,  if  the  owner  were  entitled  to  re* 
cover  the  profits  of  a  future  voyage  or  char- 
ter, there  would  seem  to  be  no  limit  to  such 
right  so  far  as  respects  the  time  of  its  contin- 
uance; and,  if  the  vessel  were  under  a  char- 
ter which  had  months  or  years  to  run,  the 
allowance  of  the  probable  profits  of  such  char- 
ter might  work  a  great  practical  injustice  to 
the  owner  of  the  vessel  causing  the  injury.    ^ 

The  cases  relied  upon  by  the  libelant  do  not^ 
support  his* contention.  The  Canada,  Lush.* 
586,  was  a  case  of  total  loss,  in  which  the 
measure  of  the  loss  of  freight  was  said  to  be 
the  gross  freight  contracted  for  at  the  time 
of  the  accident  less  the  charges  which  would 
have  been  necessarily  incurred  in  earning  it 
The  case  is  somewhat  imperfectly  reported. 
The  vessel  was  carrying  a  cargo  from  Cadiz  to 
St.  Johns,  New  Brunswick,  and  was  lost  be- 
fore reaching  that  place.  She  was  also  un- 
der a  charter  to  carry  timber  from  Quebec  to 
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England,  tmt  It  does  not  appear  clearly  from 
ihe  report  whether  the  freight  upon  this  char- 
ter was  allowed,  or  whether  the  freight  spok- 
en of  in  the  report  was  not  limited  to  the 
freight  earned  upon  the  voyage  from  Cadiz  to 
St  Johns.  The  Star  of  India,  1  Prob.  Div. 
466,  was  a  case  of  partial  loss,  and,  in  addition 
to- demurrage  pending  repairs,  the  vessel  was 
allowed  a  compensation  for  the  loss  of  a  char- 
ter party  which  had  been  canceled  by  reason 
of  her  being  unable  to  take  the  cargo  at  the 
time  agreed  upon.  This  does  not  differ  ma- 
terially from  the  rule  In  this  country.  So,  too, 
in  the  case  of  The  Consett,  5  Prob.  Div.  229, 
the  vessel  was  injured  by  collision,  and  com- 
pelled to  put  into  port  to  repahr.  The  repairs 
occupied  so  long  a  time  that  it  was  not  possi- 
ble for  her  to  fulfill  a  charter  Into  which  slie 
had  entered,  and  so  was  allowed  damages  for 
its  loss.  In  the  case  of  The  Freddie  L.  Por- 
ter, 5  Fed.  170,  a  vessel,  totally  lost  by  colli- 
sion, was  chartered  for  a  fixed  time,  and  was 
lost  during  the  contln'uance  of  the  charter, 
before  It  had  expired.  Her  owner  was  allowed 
the  profits  of  the  whole  charter.  The  decision 
was  admitted  to  be  an  advance  upon  any 
which  had  been  previously  made,  but  it  Is  no 
authority  for  the  allowance  of  a  charter  the 
performance  of  which  had  not  been  entered 
upon. 

Upon  the  whole,  we  think  the  opinion  of  the 
court  of  appeals  dividing  the  damages  was  er- 
roneous, and  that  the  decree  of  the  district 
court  of  January  13,  1890,  with  respect  to  the 
question  of  liability,  should  have  been  afl^rm- 
cd,  and  the  case  Is  therefore  remanded  to  that 
court,  with  directions  to  enter  a  new  decree 
in  conformity  with  this  opinion. 


(166  U.  S.  464) 

AMERICAN  PUB.  CO.  v.  FISHER  et  al. 

(April  12,  1897.) 

No.  242. 

Trial  bt  Jury— Vai^ihitt  of  Tbrritorial 
Statute. 

1.  The  statute  of  the  territory  of  Utah  (Comp. 
Laws,  f  3371.  as  amended  by  Laws  Utah  1892, 
p.  46)  authoriziug  a  verdict  in  all  civil  oases  on 
the  concurrence  of  nine  members  of  the  jury, 
wns  invalid,  because  it  impaired  the  common- 
law  right  of  trial  by  jury  secured  to  litigants  by 
the  act  of  congress  extending  the  constitution 
and  laws  of  the  United  States  over  that  terri- 
tory (9  Stat.  458,  §  17),  and  by  the  act  providing 
that  m  territorial  courts  no  party  shall  be  de- 
privcHl  of  the  right  of  trial  by  jury  in  cases  cog- 
nizablo  at  common  law  (18  Stat.  27,  c.  80). 

2.  Qujere:  Whether  the  seventh  amendment 
to  the  constitution  of  the  United  States,  provid- 
ing that  *'the  right  of  trial  by  jury  shall  be  pre- 
served," operates  by  its  own  force  to  render 
such  a  territorial  statute  void. 

In  Error  to  the  Supreme  Court  of  the  Ter- 

8  rltory  of  Utah. 

•  •  On  April  29,  1891,  plaintiff  In  error  com- 
menced an  action  In  the  district  court  of 
Salt  Lake  county,  territory  of  Utah,  to  re- 
cover of  defendnnts  the  sum  of  $20,844.75  on 
a  contract  for  furnishing  labels,  cards,  etc. 
After  answer  the  case  came  on  for  ti'Ial  be- 


fore a  Jury  on  December  10, 1892,  and  resnlt- 
ed  In  a  verdict  In  favor  of  the  defendants, 
signed  by  nine  Jurors,  the  others  not  con- 
curring. Judgment  was  rendered  upon  thi.s 
verdict,  which  was  sustained  by  the  supreme 
court  of  the  territory.  10  Utah,  147,  37  Pac. 
259. 

This  action  of  the  trial  and  supreme  courts 
in  sustaining  a  verdict  returned  by  only  nine 
of  the  Jurors  was  under  the  authority  of  an 
act  of  the  legislature  of  Utah  approved  March 
10,  1892  (Laws  Utah  1892,  p.  46),  which  pro- 
vides as  follows: 

"Section  1.  That  section  8371  of  the  Com- 
piled Laws  of  1888  of  Utah  Is  hereby  amend- 
ed so  as  to  read  as  follows: 

"  'Sec.  3371.  In  all  civil  cases  a  verdict  may 
be  rendered  on  the  concurrence  therein  of 
nine  or  more  members  of  the  Jury.' " 

The  bill  of  exceptions  contains  this  recital 
In  respect  to  an  instruction  and  the  verdict: 

"The  court  further  charges  you  that  the 
concurrence  of  nine  or  more  members  of  the 
Jury  Is  essential  to  your  verdict,  and  that  all 
who  agree  to  It  should  sign  It. 

"(To  which  last  charge  the  plaintiff  duly 
excepted.) 

"The  Jury,  having  retired  and  deliberated, 
returned  a  written  verdict  Into  court  on  the 
12th  day  of  December,  1892.  'finding  the  Is- 
sues for  the  defendant,*  signed  by  nine  (9)  of 
its  members,— the  others  refusing  to  concur 
therein.  Which  verdict  the  court  then  and 
there  received,  and  caused  to  be  entered  up- 
on the  record. 

"To  which  action  of  the  court  the  plaintiff 
excepted." 

J.  M.  Wilson,  for  plaintiff  In  error.  J.  L. 
Bawllns,  for  defendants  In  error. 

9 
9 

•  Mr.   Justice   BREWER,    after  stating   the? 
facts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

As  the  amount  in  controversy  Is  over  $5.- 
000.  this  court.  In  any  view,  has  Jurisdiction 
of  the  case,  and  may  inquire  Into  all  matters 
properly  preserved  in  the  record.  The  re- 
cital in  the  bill  of  exceptions  shows  that  prop- 
er exceptions  were  taken  to  the  charge  of  the 
court  in  respect  to  the  number  of  Jurors 
whose  concurrence  was  essential  to  the  ver- 
dict, and  also  to  its  action  In  receiving  ami 
entering  of  record  such  verdict. 

The  territorial  statute  was  relied  upon  as 
authority  for  this  action.  Its  validity,  there- 
fore, must  be  determined.  Whether  the  sev- 
enth amendment  to  the  constitution  of  th«- 
United  States,  which  provides  that  "in  suits 
at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right 
of  trial  by  Jury  shall  be  preserved,"  operates 
ex  proprlo  vigore  to  invalidate  this  statute, 
may  be  a  matter  of  dispute.  In  Webster  v. 
Reid,  11  How.  437,  an  act  of  the  legislature 
of  the  territory  of  Iowa  dispensing  with  a 
Jury  in  a  certain  class  of  common-law  ac- 
tions was  held  void.  Dj^ljyfPb^^Jfte  opiniOK 
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on  jpage  460,  the  seyentb  amendment  was 
quoted,  It  was  also  said,  'The  organic  law 
of  the  territory  of  Iowa,  by  express  provision 
and  by  reference,  extended  the  laws  of  the 
United  States,  including  the  ordinance  of 
1787,  over  the  territory,  so  far  as  they  are  ap- 
plicable;" and  the  ordinance  of  17S7  (article 
2),  in  terms,  provided  that  "the  Inhabitants 
of  the  said  territory  shall  always  be  entitled 
to  the  benefits  of  the  writ  of  habeas  corpus, 
and  of  the  trial  by  Jury."  So  the  Invalidity 
may  have  been  adjudged  by  reason  of  the 
conflict  with  congressional  legislation.  In 
Reynolds  v.  U.  S.,  98  U.  S.  145,  154,  it  was 
said,  in  reference  to  a  criminal  case  coming 
I,  from  the  territory  of  Utah,  that  "by  the  con- 
Jstitution  of  the  United  States,  Amend.  6,  the 
•  accused  was  entitled  to  a  trial  by*an  impar- 
tial jury."  Both  of  these  cases  were  quoted 
in  Callan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Ct. 
1301,  as  authorities  to  sustain  the  ruling  that 
the  provisions  in  the  constitution  of  the  Unit- 
ed States  relating  to  trial  by  jury  are  in  force 
In  the  District  of  Columbia.  On  the  other 
Iiand,  in  Late  Corporation  of  Church  of  Jesus 
Christ  of  Latter-Day  Saints  v.  U.  S.,  13G  U. 
S.  1,  44.  10  Sup.  Ct  792.  803,  it  was  said  by 
Mr.  Justice  Bradley,  speaking  for  the  court: 
"Doubtless,  congress.  In  legislating  for  the 
territories,  would  be  subject  to  those  funda- 
mental limitations  in  favor  of  personal  rights 
which  are  formulated  hi  the  constitution  and 
its  amendments;  but  these  limitations  would 
exist  rather  by  Inference  and  the  general 
spirit  of  the  constitution,  from  which  con- 
gress derives  all  its  powers,  than  by  any  ex- 
press and  direct  application  of  its  provisions." 
And  in  McAllister  v.  U.  S.,  141  U.  S.  174,  11 
Sup.  Ct  949,  it  was  held  that  the  constitu- 
tional provision  in  respect  to  the  tenure  of 
judicial  offices  did  not  apply  to  territorial 
judges. 

But  if  the  seventh  amendment  does  not  op- 
erate, in  and  of  itself,  to  invalidate  this  ter- 
ritorial statute,  then  congress  has  full  con- 
trol over  the  territories,  irrespective  of  any 
express  constitutional  limitations,  and  It  has 
legislated  in  respect  to  this  matter.  In  the 
first  place,  in  the  act  to  establish  a  territorial 
government  for  Utah  (9  Stat  468,  §  17)  it  en- 
acted "that  the  constitution  and  laws  of  the 
United  States  are  hereby  extended  over  and 
declared  to  be  hi  force  In  said  territory  of 
Utah,  80  far  as  the  same,  or  any  provision 
thereof,  may  be  applicable."  A  subsequent 
statute  has  more  specific  reference  to  jury 
trials.  18  Stat  27,  c.  80.  The  first  section  of 
this  act  after  confirming  the  statutes  of  the 
various  territories  so  far  as  they  authorize  a 
uniform  course  of  proceeding  in  all  cases 
whetlier  legal  or  equitable,  closes  with  this 
proviso:  "Provided,  that  no  party  has  been 
or  shall  be  deprived  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law." 
This,  of  course,  Implies,  not  merely  that  the 
form  of  a  jury  ti'ial  be  preserved,  but  also  all 
Its  substantial  elements.  Walker  v.  Railroad 
Co.,  165  U.  S.  593,  17  Sup.  Ct.  42L 


Theretote,  either  the  seventh  amendment^ 
to  the  constitution,  or  these  acts  of  congress,^ 
or  all  together,  secured  to*dvery  litigant  In  a«« 
common-law  action  in  the  courts  of  the  ter- 
ritory of  Utah  the  right  to  a  trial  by  jury, 
and  nullified  any  act  of  Its  legislature  which 
attempted  to  take  from  him  anything  which 
is  of  the  substance  of  that  right.  Now,  unan- 
imity was  one  of  the  peculiar  and  essential 
features  of  trial  by  jury  at  the  common  law. 
No  authorities  are  needed  to  sustain  this 
proposition.  Whatever  may  be  true  as  to  leg- 
islation which  changes  any  mere  details  of 
a  jury  trial,  it  is  clear  that  a  statute  which  de- 
stroys this  substantial  and  essential  feature 
thereof  is  one  abridging  the  right.  It  fol- 
lows, therefore,  that  the  court  erred  in  re- 
ceiving a  verdict  returned  by  only  nine  ju- 
rors, the  others  not  concurring. 

In  order  to  guard  against  any  misappre- 
hension, it  may  be  proper  to  say  that  the  pow- 
er of  a  state  to  change  the  rule  in  respect 
to  unanimity  of  juries  is  not  before  us  for 
consideration.  Walker  v.  Sauvinet,  92  U.  S. 
90;  Hurtado  v.  People,  110  U.  S.  516,  4  Sup. 
Ct  111,  292. 

The  judgment  will  be  reversed,  and  as  the 
questions  involved  in  the  case  are  not  of  a 
federal  nature,  and  diverse  citizenship  is  not 
alleged,  the  case  must  be  remanded  to  the 
supreme  court  of  the  state  for  further  pro- 
ceedings. 


(166  U.  S.  4C8) 
UNITED  STATES  v.  AMERICAN  TO- 
BACCO CO. 
(April  12.  1897.) 
No.  742. 

United  Btates— Rkdbmptiox  of  Unusbd  Reve- 
nue ttTAMP3— Suit  pur  Use  ok  Ixhuiver 
—Insurable  Interest. 

1.  Where  internal  revenue  stamps  have  been 
destroyed  by  fire  befop<»  they  have  been  used, 
the  fact  that  the  owner  has  received  payment 
therefor  under  a  contract  of  insurance  does  not 
bar  his  right  to  claim  payment  from  the  United 
States,  under  Rev.  St.  fi  3426,  as  amended  by  20 
Stat.  327,  349,  where  the  recovery  is  sought  for 
the  use  of  the  insurer. 

2.  A  regulation  prescribed  by  the  commission- 
er of  internal  revenue,  requiring  claimants  un- 
der that  statute  to  make  oath  "that  the  value 
or  reimbursement  of  the  value  of  said  stamps, 
or  any  portion  thereof,  has  not  heretofore  l)een 
received  by  claimant,  directly  or  indirectly,**  is 
substantially  complied  with  by  an  oath  that 
such  value  or  reimbursement,  or  any  portion 
thereof,  *'ha8  not  heretofore  been  received  by 
claimant,  directly  or  indirectly,  from  the  gov- 
ernment. 

3.  Where  the  owner  of  property  destroyed  by 
fire,  w^ho  has  received  payment  therefor  under 
a  contract  of  insurance,  seeks  to  recover  for  the 
use  of  the  insurer  against  one  who  was  liable  to 
him  for  the  loss,  it  is  immaterial  whether  he 
had  an  insurable  interest. 

4.  The  owner  of  unused  Internal  revenue 
stamps  has  an  insurable  interest  therein  thon^rh 
he  m«y  be  able  to  reimburse  himself  from  the 
government  in  case  of  their  loss  before  being 
used. 

5.  Though  the  commissioner  of  internal  reve- 
nue has  the  choice,  in  redeeming  unus<*d  reve- 
nue stamps,  either  to  give  other  stamps  or  re- 
fund in  money,  yet  where  he  has  refused  to  do 
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either,  and  compelled  the  claimant  to  one,  the 
government  will  not  be  heard  to  complain  on 
appeal,  for  the  first  time,  that  the  suit  is  for 
money  ontj^  and  the  commissioner  is  deprived 
of  hisrighttojdeet. 

e    Appeal  from  Court  of  Claims. 

•  *This  action  was  brought  in  the  court  of 
claims  for  the  purpose  of  recovering  the  val- 
ue of  certain  internal  revenue  stamps  al- 
leged to  have  beeix  destroyed  by  fire  before 
they  had  been  used.  The  action  is  founded 
upon  the  provisions  of  section  3426  of  the 
United  States  Revised  Statutes,  as  amended 
by  chapter  125  of  the  Laws  of  1879  (20  Stat. 
327,  349),  the  first  paragraph  of  section  17  of 
which  reads  as  follows: 

"The   commissioner   of    internal    revenue 

may,  upon  receipt  of  satisfactory  evidence 

of  the  facts,  make  allowance  for  or  redeem 

^such  of  the  stamps  issued  under  the  provl- 

Hsions  of  this  title,  or  of  any  internal  revenue 

•  act,  as  may  have  been*spolled,  destroyed  or 
rendered  useless  or  unfit  for  the  purpose  in- 
tended, or  for  which  the  owner  may  have 
no  use,  or  which,  through  mistake,  may  have 
been  improperly  or  unnecessarily  used,  or 
where  the  rates  or  duties  represented  there- 
by have  been  excessive  in  amount,  paid  in 
error,  or  in  any  manner  wrongfully  collect- 
ed; and  such  allowance  or  redemption  shall 
be  made  either  by  giving  other  stamps  in 
lieu  of  the  stamps  so  allowed  for  or  re- 
deemed, or  by  refunding  the  amount  or  val- 
ue to  the  owner  thereof,  deducting  there- 
from, in  case  of  repayment,  the  percentage, 
if  any,  allowed  to  the  purchaser  thereof;  but 
no  allowance  or  redemption  shall  be  made  in 
any  case  until  the  stamps  so  spoiled  or  ren- 
dered useless  shall  have  been  returned  to 
the  commissioner  of  internal  revenue,  or  un- 
til satisfactory  proof  has  been  made  show- 
ing the  reason  why  the  same  cannot  be  so 
returned:  provided,  that  nothing  herein  shall 
be  held  as  authorizing  redemption  of  or  al- 
lowance for  any  of  the  stamps  allowance 
for  which  is  prohibited  by  the  provisions  of 
•An  act  relative  to  ttie  redemption  of  un- 
used stamps,*  approved  July  twelfth,  1876." 

On  the  27th  of  May,  1896,  the  American 
Tobacco  Company  filed  its  petition  In  the 
court  of  claims.  In  its  own  name,  for  the  use 
of  certain  insurance  companies  named  in 
the  petition,  to  recover  the  value  of  the 
stamps  destroyed  by  fire  in  its  factory.  The 
facts  as  to  the  loss  and  destruction  of  the 
stamps  were  set  forth,  and  judgment  asked 
for  the  value  thereof.  The  usual  general 
denial  of  all  the  allegations  of  the  petition 
was  filed  by  the  attorney  general  on  behalf 
of  the  United  States,  and  the  case  went  to 
trial,  and  after  the  evidence  had  been  sub- 
mitted the  court  found  the  following  facts: 
That  the  tobacco  company  was  a  manufac- 
turer of  tobacco,  occupying  a  building  in 
New  York  City,  which  was  established  sole- 
ly as  a  manufactory;  no  sales  of  tobacco  be- 
ing made  at  the  factory;  the  shipments 
therefrom  being  made  in  bulk  after  the  to- 


Imicco  had  been  stamped  according  to  law. 
On  the  2d  of  April,  1893,  the  factory  and  its 
entire  contents  were  destroyed  by  fire. 
Among  those  contents  were  internal  revenue 
stamps  of  the  United  States  of  the  face  val- 
ue of  $4,100.10.  These  stamps  had  been  pur-H 
chased  by  the  company  frdm  the*  United? 
States  collector  of  internal  revenue  for  use 
in  the  factory.  Some  of  the  stamps  were 
unattached  to  packages  of  tobacco,  and  had 
never  been  used,  and  they  were  of  the  face 
value  of  $1,356.63.  The  balance  of  the 
stamps,  of  the  face  value  of  $2,743.47,  had 
been  attached  to  packages  of  tobacco  which 
had  not  been  sold  or  ofiCered  for  sale,  or  re- 
moved from  the  factory  for  sale.  The  to- 
bacco company  had  purchased  and  paid  for 
these  stamps,  which  were  totally  destroyed, 
and  there  were  no  unsettled  claims  against 
the  company  on  behalf  of  the  United  States. 
The  court  also  found  the  following  facts: 
"(4)  On  or  about  the  1st  day  of  November, 

1893,  the  claimant  filed  with  the  treasury 
department,  under  the  rules  and  regulations 
of  said  department,  a  claim  for  the  redemp- 
tion of  said  stamps  so  destroyed,  with  proof 
of  said  loss,  which  claim  was  examined  and 
certified  as  true  and  correct  by  the  United 
States  internal  revenue  collector  for  said  dis- 
trict, but  without  recommendation  of  pay- 
ment, for  the  reason,  stated  by  the  collector, 
'that  the  claimant  had  been  paid  by  the  in- 
surance companies  for  the  value  of  the 
stamps';  and  on  the  14th  day  of  February, 

1894,  the  department  rendered  its  decision 
upon  said  application,  declining  to  allow  the 
same,  for  the  reason  *that  satisfactory  evi- 
dence has  been  furnished  to  this  ofi^lce  that 
you  have  received  reimbursement  of  the 
value  of  said  stamps  by  the  recovery  of  in- 
surance thereon.' 

"(5)  Thereafter,  on  or  about  the  2d  day  of 
April,  1895,  the  claimant,  by  its  attorneys, 
filed  an  amended  petition  for  the  redemption 
of  said  stamps,  and  asked  for  a  rehearing; 
and  on  April  10,  1895,  the  treasury  depart- 
ment rendered  a  decision  declining  to  grant 
a  rehearing,  and  this  suit  was  brought. 

"(6)  The  contents  of  said  factory  were  in- 
sured to  the  American  Tobacco  Company,  by 
the  insurance  companies  for  whose  use  this 
suit  is  brought,  in  the  full  sum  of  $139,500. 
The  total  loss  by  fire,  as  adjusted  and  settled 
with  said  claimant,  was  $78,635.47.  which 
sum  said  companies  have  paid  to  the  Amer- 
ican Tobacco  Company  in  proportions  as  the 
face  of  their  several  policies  bears  to  the? 
whole  sum  Insured.  The*  face  value  of  said? 
United  States  internal  revenue  stamps  de- 
stroyed as  aforesaid,  namely,  $4,100.10,  was  a 
part  of  the  sum  so  paid  by  said  insurance 
companies. 

**(7)  In  the  adjustment  of  the  losses  and 
the  payment  thereof,  it  was  understood  be- 
tween the  claimant  and  the  insurance  com- 
panies that  the  Insurance  companies  were 
entitled  to  have  and  should  receive,  in  the 
proportions  their  several  policies  bore  1|^^{^ 
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entire  amount  insured,  the  amount  of  the  re- 
demption money  for  the  destroyed  stamps  to 
be  recovered  upon  the  application  aforesaid, 
er  in  this  suit. 

"(8)  This  suit  was  brought  by  the  claimant, 
for  the  use  of  said  insurance  companies  in  the 
proportions  aforesaid,  to  recover  the  value  of 
said  stamps  so  destroyed. 

**(0)  By  an  existing  regulation  of  the  com- 
missioner of  hitemal  revenue,  made  June  12, 
1873,  by  authority  of  the  act  of  June  30, 
1801  (section  11),  afterwards  re-enacted  as 
Revised  Statutes  (section  3426),  all  claims 
arising  under  that  section  were  required  to 
be  made  upon  a  certain  printed  form,  called 
'Form  38*;  and  ever  since  some  time  in  1875, 
and  probably  earlier,  all  claimants  under  the 
said  section  have  been  required  to  make 
oath,  upon  Form  38,  that  they  have  'not  here- 
tofore presented  any  claim  for  the  refunding 
of  the  above-mentioned  amount,  or  any  part 
thereof/  and  that  the  value  or  reimburse- 
ment of  the  value  of  said  stamps,  or  any  por- 
tion thereof,  has  not  heretofore  been  receiv- 
ed by  claimant,  directly  or  indirectly.' 

*'(10)  In  presenting  the  claim  as  stated  in 
finding  4,  the  claimant's  general  manager 
did  not  malse  the  oath  referred  to  ia  finding 
9  in  the  form  required  by  the  commissioner  of 
Internal  revenue;  but,  instead  of  taking  the 
required  oath,  he  made  oath  that  the  claim- 
ant had  'not  heretofore  presented  any  dalm 
to  the  government  for  the  refunding  of  the 
above-mentioned  amount,  or  any  part  there- 
of,' and  that  the  value  or  reimbursement  of 
the  value  of  said  stamps,  or  any  portion 
thereof,  has  not  heretofore  been  received  by 
claimant  directly  or  indirectly,  from  the  gov- 
ernment.' " 
ee  As  a  conclusion  of  law  the  court  found  that 
(claimant  was  entitled,  for  the  use  of  the 
•  companies,  to  recover  the  sum  of  *|4,100.10. 
Judgment  pursuant  to  the  finding  of  the  court 
was  entered,  from  which  an  appeal  was  tak- 
en to  this  court. 

Asst  Atty.  Gen.  Dodge  and  0.  a  Binney, 
for  the  United  States.  0.  W.  Needham  and 
J.  B.  Cotton,  for  appellee. 

Mr.  Justice  PECKHAM,  after  stattaig  the 
facts,  deUvered  the  opinion  of  the  court 

Three  assignments  of  errors  alleged  to 
have  been  made  by  the  court  below  have  been 
filed  on  the  part  of  the  government  as  fol- 
lows: 

"(1)  In  holding  that  the  use  appellees  had 
an  equitable  claim  against  the  appellant, 
which  could  be  enforced  by  a  suit  in  the 
name  of  the  nominal  appellee. 

"(2)  In  holding  that  section  3426  of  the  Re- 
vised Statutes,  as  amended  in  1879,  required 
the  commissioner  of  internal  revenue  to  re- 
fund the  tas  represented  by  the  face  value 
of  destroyed  tobacco  tax  stamps,  or  to  fur- 
nish others  In  their  place,  in  cases  where  the 
full  amount  represented  by  such  face  value 
had  been  recovered  by  the  tobacco  manufac- 


turer from  insurance  companies,  so  that  be 
had  been  subjected  to  no  loss. 

**(3)  In  entering  Judgment  in  favor  of  the 
appellee  for  the  sum  of  $4,100.10." 

It  is  argued  upon  the  part  of  the  govern- 
ment that,  as  the  Insurance  companies  have 
paid  the  tobacco  company  in  full  for  the  value 
of  the  stamps  destroyed  by  fire,  they  have 
thereby  become  the  actual  plaintiffs  in  this 
suit  and  as  the  connection  of  the  tobacco 
company  is  merely  nominal,  the  case  must 
therefore  be  decided  as  one  between  the 
United  States  and  the  insurance  companies. 
Dealing  with  the  companies  in  that  light,  it  Is 
further  urged  that  their  right  to  sue  is  based 
upon  the  ground  that  they  are  subrogated  to 
the  rights  of  the  tobacco  company,  and  con-^ 
sequently,  if  there  be  no  right  of  subroga-^ 
tlon,  there  is  no  right  of  recovery;  there  •is* 
no  right  of  subrogation,  because  there  was 
no  insurable  interest  in  the  stamps  on  the 
part  of  the  tobacco  company;  and  there  was 
no  insurable  interest  because  the  tobacco 
company  could  obtain  from  the  government 
either  other  stamps  in  lieu  of  the  stamps  de- 
stroyed, or  the  amount  or  value  thereof,  up- 
on giving  satisfactory  evidence  of  the  neces- 
sary facts  to  the  commissioner  of  Internal 
revenue,  and  therefore  the  tobacco  company 
was  not  liable  to  suffer  any  loss,  and,  as  a 
consequence,  had  no  Insurable  interest  In  the 
stamps. 

The  argument  as  we  think,  is  not  weil 
founded.  The  case  is  not  to  be  treated  or  de- 
cided as  one  between  the  United  ocates  and 
the  insurance  companies.  On  the  contrary, 
the  rights  of  the  companies,  as  between  them 
and  the  government,  are  not  the  subject-mat- 
ter of  the  suit.  The  insurance  companies,  as 
such,  have  no  right  of  action  against  the  gov- 
ernment It  is  the  right  of  the  claimant  the 
tobacco  company,  which  is  to  be  passed  upon; 
and,  unless  that  company  has  a  legal  cause  of 
complaint  no  recovery  can  be  had  in  this 
suit  The  companies  must  recover  in  the 
name  of  the  tobacco  company,  and  by  reason 
of  its  rights.  Hall  v.  Railroad  Co.,  13  Wall. 
367,  372,  and  cases  cited. 

The  suit  is  properly  brought  In  the  name  of 
the  insured  for  the  use  of  the  insurers,  but 
the  cause  of  action  rests  on  the  rights  of  the 
owner.  Id.;  Phoenix  Ins.  Co.  v.  Erie  &  W. 
Transp.  Co.,  117  U.  S.  312,  321,  6  Sup.  Ct  750, 
1176,  and  cases  cited. 

Payment  to  the  owner  by  the  hisurer  does 
not  bar  the  right  against  another  party  orig- 
inally liable  for  the  loss,  but  the  owner,  by 
recovering  payment  of  the  underwriters,  be- 
comes trustee  for  them,  and  by  necessary  im- 
plication makes  an  equitable  assignment  to 
them  of  his  right  to  recover  in  his  name.  In- 
surance Co.  V.  Bosher,  38  Me.  253,  255. 

The  question  then  arises  as  to  wliat  right, 
if  any,  the  tobacco  company  has  under  the 
statute  above  cited,  when  it  appears  that  the 
company  has  received  payment  from  the  in- 
surance companies  for  the  value  of  the 
stamps  destroyed.    Is  that  fact  a  bar  to  its 
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^  right  to  claim  payment  under  that  section  In 
^  n  case  where  the  recovery  Is  sought  for  the 

•  purpose  of  relmburshig*the  Insurance  com- 
panies for  the  payment  made  by  them,  to  the 
extent  of  the  value  of  the  stamps? 

We  think,  upon  the  facts  found  by  the 
court  of  claims,  the  action  can  be  maintained, 
and  the  payment  by  the  insurance  companies 
constitutes  no  bar. 

No  question  Is  made  in  regard  to  the  suffi- 
ciency of  the  proof  In  regard  to  the  destruc- 
tion of  the  stamps  by  fire,  or  of  the  bona 
fides  of  the  tobacco  company.  The  claim 
was  examined  and  certified  as  true  and  cor- 
rect by  the  United  States  collector  of  internal 
revenue  for  the  district  in  which  the  factory 
was  situated,  but  he  failed  to  recommend 
payment  of  the  claim,  for  the  reason,  as 
stated  by  him,  "that  the  claimant  had  been 
paid  by  the  insurance  companies  for  the 
value  of  the  stamps";  and  the  department 
itself,  when  the  claim  was  made,  rendered 
its  decision  upon  the  application,  declining 
to  allow  the  same,  for  the  reason  "that  satis- 
factory evidence  has  been  furnished  to  this 
office  that  the  claimant  has  received  reim- 
bursement of  the  value  of  the  stamps  by  the 
recovery  of  Insurance  thereon," 

It  is  true  that  the  claimant  was  unable  to 
comply  with  the  regulations  of  the  depart- 
ment, in  one  particular,  regarding  the  oath 
to  be  made  by  such  claimant.  It  could  not 
truthfully  be  said  that  the  claimant  had  not 
theretofore  received,  directly  or  indirectly, 
the  value  or  reimbursement  of  the  value  of 
the  stamps.  This  oath  was  required  by  what 
is  called  "Form  38,"  which  was  a  certain 
printed  form  of  oath  to  be  taken  by  all  claim- 
ants for  reimbursement  for  stamps  claimed 
ro  have  been  destroyed,  within  the  meaning 
<jf  the  section  of  the  Revised  Statutes  here- 
tofore quoted. 

The  claimant,  however,  through  Its  proper 
officer,  did  make  oath  that  It  "had  not  here- 
tofore presented  any  claim  to  the  govern- 
ment for  the  refunding  of  the  above-men- 
tioned amount,  or  any  part  thereof,"  and 
"that  the  value  or  reimbursement  of  the  val- 
ue of  said  stamps,  or  any  portion  thereof,  has 
not  heretofore  been  received  by  claimant,  di- 
rectly or  indirectly,  from  the  government." 

While  the  regulation  prescribed  by  the  com- 
missioner of  Internal  revenue  would  be  re- 
^garded  as  proper  and  appropriate  for  the 
ij  purpose  of  satisfying  him  of  the  fact  of  the 

•  destruction  of  the  stamps,  yet  we  think  there 
was  a  substantial  compliance  with  that  reg- 
ulation on  the  part  of  the  tobacco  company 
in  this  case,  when  it  made  oath,  through  its 
proper  officer,  to  the  fact  of  such  destruc- 
tion, and  that  it  had  not  presented  any  claim 
tor  the  refunding  of  the  amount,  or  any  part 
thereof,  to  the  government,  nor  had  the  val* 
ue  of  said  stamps,  or  any  portion  thereof, 
been  theretofore  received  by  the  claimant, 
either  directly  or  indirectly,  from  the  govern- 
ment. 

The  real  object  of  the  regulation^  it  must 


be  assumed,  was  to  prevent  fraud  upon  or 
improper  claiois  against  the  government, 
and  to  protect  it  from  itself  twice  paying  for 
the  loss.  If  the  object  of  the  regulation 
were  to  discover  whether  the  stamps  had 
been  Insured,  and  whether  payment  therefor 
had  been  made  by  the  insurance  company, 
and.  If  so,  to  base  a  refusal  to  reimburse  up- 
on that  fact,  we  think  that  portion  of  the 
regulation  was  unrea.sonable,  and  compli- 
ance with  the  form  as  provided  was  unnec- 
essary. 

The  purpose  of  the  statute  was  to  have  the 
government  reimburse  the  person  who  had 
bought  and  paid  for  internal  revenue  stamps 
which  had  been  destroyed,  under  the  cir- 
cumstances mentioned  In  the  statute,  before 
they  had  been  used.  To  make  such  reim- 
bursement would  be  no  loss  to  the  govern- 
ment, while  to  retain  the  amount  paid  would 
be  highly  Inequitable.  The  government  rec- 
ognized this  fact  by  the  passage  of  tlie  stat- 
ute in  question.  The  company  did  not  pur- 
chase the  stamps  in  payment  of  any  tax 
then  due  from  it  to  the  government.  They 
were  purchased  as  a  matter  of  convenience, 
and  to  be  thereafter  affixed  to  pacl^ages  of 
tobacco  which  were  to  be  sold  in  the  future. 
The  tax  was  laid  upon  sales  of  tobacco,  and 
the  stamps  were  resorted  to  as  a  convenient 
means  of  collecting  the  tax  on  such  sales. 
Of  course,  if  no  sales  of  packages  of  tobacco 
took  place  upon  which  the  stamps  might  be 
afilxed,  no  tax  had  become  due  to  the  gov- 
ernment, and  therefore  if,  after  the  purchase 
of  the  stamps,  they  were  destroyed  by  fire, 
the  purpose  of  their  purchase  was  frustrat- 
ed, and  the  government  was  not  entitled, 
upon  any  equitable  ground,  to  retain  thc^, 
money  paid  for  the  stamps.  >j; 

•  In  Jones  v.  Van  Benthuysen,  103  U.  S.  87,  • 
at  page  88,  Mr.  Justice  Miller  said,  speaking 
for  the  court: 

"Undoubtedly  this  statute  [15  Stat.  125. 
152]  only  intended  to  Impose  a  tax  upon  the 
sales  of  tobacco,  and,  if  the  dealer  was  also 
the  owner  of  stamps  to  be  used  In  paying  the 
duties  on  tobacco,  he  could  sell  them  6ei> 
arately,  in  any  quantity,  without  being  lia- 
ble to  a  tax  for  such  sales.  When  unat- 
tached to  the  tobacco,  they  do  not  enter  into 
its  value,  and  they  can  be  bought  and  sold 
at  their  face  value,  as  an  independent  com- 
modity, to  be  used  when  and  wherever  tht 
purchasers  choose  to  do  so.  For  such  sales 
no  tax  is  Imposed  upon  the  seller  or  the 
buyer. 

"On  the  other  hand,  we  are  of  opinion  that 
when  they  are  once  attached  to  the  tobacco 
and  canceled,  and  can  never  be  lawfully  used 
again,  they  cease  to  have  any  separate  and 
independent  value,  and  that  which  they  Ijad 
previously  has  become  merged  into  that  of 
the  tobacco.  All  subsequent  sales  are  mnle 
upon  the  basis  of  the  Increased  value  the 
tobacco  has  acquired  by  the  payment  of  the 
stamp  duty,  and  can  never  J^  i^^P^ted 
apart  from  thia.  Digitized  by  vjOOQ  IC 
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"It  \ronld  seem  to  follow  from  this  that. 
If  the  stamps  for  which  the  plaintiff  was 
charged  by  the  collector  were  not  affixed  to 
the  tobacco  at  the  time  he  made  the  sale,  no 
tax  should  be  charged  to  him  for  that  value. 
On  the  other  hand,  if  the  stamps  were  af- 
fixed at  the  time  of  the  sale,  they  then  en- 
tered into  the  value  of  the  tobacco  pur- 
chased, and  the  broker  who  made  the  sale 
should  be  taxed  on  the  price  of  the  tobacco 
as  It  was  sold." 

Where  the  stamps  have  been  destroyed  un- 
der the  circumstances  detailed  in  this  case, 
nnd  those  who  paid  for  them  apply  to  the 
^overament  to  be  reimbursed  for  their  value, 
what  materiality  is  there  in  the  fact  that  the 
npplicant  has  been  paid  the  value  of  such 
^5tamps  by  an  insurance  company  under  and 
by  virtue  of  a  separate  contract  made  with 
that  company  on  the  part  of  the  claimant 
upon  good  consideration?  That  circum- 
stance does  not  alter  the  fact  that  the  govern- 
ment has  been  paid  for  the  stamps  which 
gjwcre  to  be  used  for  a  certain  purpose,— the 
^payment  of  taxes  thereafter  to  become  due 
•  the  government,— and  that,  by  reason  of  the 
destruction  of  the  stamps  by  fire,  they  can- 
not be  used  for  the  purpose  for  which  they 
were  intended.  Whatever  sales  of  tobacco 
might  be  thereafter  effected  by  the  tobacco 
company  would  have  to  be  evidenced  by  the 
attaching  of  other  stamps  upon  the  packages 
sold.  Unless,  therefore,  the  government  re- 
paid the  value  of  these  stamps  so  destroyed, 
or  provided  other  stamps  in  lieu  thereof  with- 
out any  further  payment,  the  government 
would  be  in  the  position  of  one  who  retained 
money  to  which  it  had  no  equitable  right. 
It  would  be  no  answer  to  that  fact  to  show 
that  some  other  person  had  reimbursed  the 
claimant  the  amount  it  had  paid  for  the 
stamps.  That  would  not  alter  the  position  of 
the  government  We  cannot  think  that  the 
payment  to  the  claimant  by  the  insurance 
companies  absolved  the  government.  In  the 
slightest  degree,  from  the  duty,  under  that 
statute,  of  paying  back  the  money  which  it 
had  received,  and  for  which  it  had  delivered 
stamps  that  had  been  destroyed  by  fire  before 
the  contemplated  use  of  them  had  been 
made.  Whether  or  not  the  insurance  compa- 
nies could  have  made  a  successful  defense 
<to  the  extent  of  the  value  of  the  stamps  in 
question)  to  an  action  on  their  policies  by 
the  assured  because  of  an  alleged  lack  of 
insurable  Interest  in  the  stamps  by  the  as- 
sured, is  beside  the  question.  They  were 
not  bound  to  make  such  defense.  Having 
received  the  premiums,  they  had  the  right 
to  fulfill  thoir  con  tract;  and  the  tobacco  com- 
pany, iiTtvv  Riich  i>aymcnt,  might  still  ask 
the  government  to  pay  to  It  tlie  value  of  the 
stnniiw,  in  orilor  that  It  niicrlu  thereafter  re- 
pay the  inrsurance  companies.  The  govern- 
ment loses  nothing  by  payment  in  such  case. 
It  simply  repays  money  which  it  has  no 
<»qultable  right  to  retain.  The  technical 
question  of  insurable  interest  does  not  arise 


in  this  case,  which  involves  simply  the  con- 
struction of  the  statute  cited,  and  the  right 
of  the  claimant  to  recover.  As  was  said 
in  Mason  v.  Salnsbury,  3  Doug.  60,  64,  by 
Mansfield,  lord  chief  Justice,  In  reference 
to  a  defense  of  payment  by  the  insurance 
companies:  **The  case  is  clear.  The  act 
puts  the  hundred,  for  civil  purposes,  in  the 
place  of  the  trespassers;  and  upon  principles ^ 
of  policy,  as  In  the  case  of  other  remedies^ 
against  the  hundred,  I  am  satisfled*that  It  is* 
to  be  considered  as  if  the  Insurers  bad  not 
paid  a  farthing."  This  was  a  case  against 
the  hundred,  upon  a  statute  making  it  liable 
for  damages  to  property  caused  by  a  mob. 
Although  the  insurance  company  had  paid 
the  damages,  the  action  In  the  name  of  the 
owner  of  the  property  was  sustained,  exactly 
the  same  as  if  there  had  been  no  payment 
by  the  Insurers.  The  liability  of  the  hun- 
dred, under  the  statute,  was  not  thereby  In 
the  least  affected.  This  case,  under  the  stat- 
ute cited,  is  still  stronger,  because  the  gov- 
ernment suffers  no  actual  loss  by  the  re- 
payment, while  it  would  secure  an  unjust 
and  inequitable  profit  by  its  refusal  to  pay. 

We  are  also  of  opinion  that  the  tobacco 
company  had  an  insurable  interest  in  the 
stamps.  It  owned  them  absolutely,  havlnc 
purchased  and  paid  for  them.  The  right  or 
reimbursement  under  the  conditions  nameo 
in  the  statute  did  not  affect  that  Insurable  in 
terest,  nor  prevent  the  possibility  of  loss  or 
prejudice  arising  from  the  destruction  of  the 
stamps.  Because  an  owner  of  property  may 
be  able  to  reimburse  himself,  in  case  of  its 
destruction,  from  other  sources,  is  no  rea- 
son for  denying  to  such  owner  an  Insurable 
Interest  In  the  property.  An  owner  has  an 
Insurable  interest  In  his  property,  to  the  ex- 
tent of  the  value  of  the  building  on  it,  not- 
withstanding the  existence  of  a  mortgage  on 
the  property  sufficient  to  absorb  It  Per 
Bradley,  .!..  In  Insurance  Co.  v.  Stinson,  10.'? 
U.  S.  25,  20:  May,  Ins.  §§  81,  82.  The  amount 
of  Interest  or  Its  character  is  not  material  in 
determining  the  question  whether  a  party 
who  attempts  to  recover  under  a  policy  has 
an  insurable  Interest    Id. 

Upon  all  the  facts,  we  think  the  objections 
above  alluded  to  are  untenable. 

Another  objection   raised   by  the  govern- 
ment Is  that  under  the  section  of  the  stat- 
ute cited  the  commissioner  of  Internal  rev- 
enue had  the  choice,  in  making  an  allowance 
or  redemption,  either  to  give  other  stamps  In 
lieu  of  the  stamps  so  allowed  for  or  redeem- 
ed, or  to  refund  In  money  the  amount   or 
value  to  the  owner  of  the  stamps,  and  that, 
as  he  had  such  election  when  he  was  applied 
to  by  the  owner,,  an  action  thereafter  com-^ 
menced   to   recover   the    face    value   of   tluj 
stamps  In*money  deprived  hini  of  that  elec  • 
tion.  and  hence  could  not  be  maintained. 

The  statute  does  give  to  the  commissioner 
of  interna]  revenue  the  choice  as  to  how  re- 
imbursement for  the  loss  of  stamps  should 
be     made,— whether     by     delivering    other 
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stamps,  or  by  payment  of  the  face  yalue 
thereof  In  money.  When  the  claim  In  this 
case  was  filed  with  the  treasury  department, 
the  commissioner  had  then  the  choice,  upon 
being  satisfied  of  the  necessary  facts,  to  re- 
imburse the  claimant  In  either  way  he 
thought  proper,— either  In  stamps  or  In  mon- 
ey. That  was  the  time  when  his  election 
could  properly  have  been  made.  Instead 
thereof,  he  refused  absolutely  to  do  either, 
nnd  gaye  as  his  reason  that  the  claimant  had 
already  been  paid  for  the  stamps,  by  the 
recovery  of  the  Insurance  thereon.  If  that 
were  a  suflBclent  reason  In  law,  the  commis- 
sioner was  Justified  In  his  refusal.  As  It  was 
not  a  sufficient  reason,  the  commissioner  was 
not  Justified,  however  sincerely  he  believed 
that  he  was.  The  claimant  was  therefore, 
by  reason  of  this  refusal,  compelled  to  resort 
to  the  courts  In  order  to  obtain  his  legal 
rights  under  the  statute.  Having  filed  Its 
claim  In  the  court  of  claims,  and  asked  for 
ludgment  for  the  money  value  of  the  stamps, 
and  a  trial  upon  the  merits  as  to  the  lia- 
bility of  the  government  to  respond  at  all 
having  been  had  In  the  court  below,  and,  so 
far  as  appears  from  the  record,  no  question 
of  this  kind  having  been  therein  made,  It  is 
too  late,  upon  argument  in  this  court,  for 
the  government  for  the  first  time  to  question 
the  form  of  the  remedy,— whether  it  should 
be  a  demand  for  money  only,  or  one  which 
left  the  election  still  with  the  commissioner 
to  reimburse  claimant  by  giving  stamps  In- 
sstead  of  payment  In  cash.  The  objection 
does  not  go  to  the  merits  of  the  claim,  but 
is  one  of  procedure  only.  Hence,  even  if  it 
would  have  been  valid  if  taken  in  time,  it 
may  be  and  was  waived  by  the  failure  of  the 
government  so  far  as  the  record  shows,  to 
take  the  objection  until  the  argument  of  the 
case  in  this  court 

We  find  no  error  in  the  record  authorizing 
a  reversal  of  the  Judgment  of  the  court  of 
claima,  and  It  la  therefore  affirmed. 


(186  U.  S.  432) 

In  re  HIBN. 

(April  12,  1897.) 

No.  la 

Court  of  Appeals,  D.  C— Power  to  Hakb  Rules 
—Appeals  prom  Comscissionbrs. 
Under  section  6  of  the  act  of  February  0, 
1893  (26  Stat  434).  especially  after  the  amend- 
ment of  July  30,  1894  (28  Stat  160),  the  court 
of  appeals  for  the  District  of  Columbia  has 
power  to  make  rules  limiting  the  time  for  tak- 
ing of  appeals  thereto  from  the  decisions  of  the 
commissioner  of  patents.  The  two-years  limi- 
tation fixed  by  Rev.  St  i  4894,  has  no  applica- 
tion to  such  appeals,  bu^  refers  solely  to  the 
abandonment  of  applications  for  patents  by 
failure  to  prosecute  the  same. 

W.  H.   Singleton,  for  petitioner.      W.   A, 
Megrath,  for  respondents. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court 
The  commissioner  of  patents,  in  an  Inter- 


ference proceeding  between  Philip  Hlen  and 
one  William  A.  Pungs,  awarded  priority  of 
the  Invention  in  controversy  to  Pungs,  June 
9,  1894.  Hlen  gave  notice  to  the  commis- 
sioner, March  12,  1896,  of  an  appeal  from  bis 
decision,  under  section  4912  of  the  Revised 
Statutes,  to  the  court  of  appeals  for  the  Dis-^^ 
trict  of  Columbia,  and  filed  his  petition  oth 
appeal  in  that  court,* June  2, 1896,  which  was* 
dismissed  on  the  3d  day  of  the  following 
December,  because  the  appeal  was  not  tak- 
en within  the  time  prescribed  by  the  rules 
of  the  court  24  Wash.  Law  Rep.  827.  De- 
cember 12,  1806,  Hien  moved  that  his  appeal 
be  reinstated  on  the  ground  that  the  court 
of  appeals  had  no  authority  to  make  the 
rules  In  question,  which  was  denied.  25 
Wash.  Law  Rep.  8.  Hien  then  applied  to 
this  court  for  leave  to  file  a  petition  for  a 
writ  of  mandamus.  Leave  was  granted,  the 
petition  filed,  and  a  rule  to  show  cause  en- 
tered, to  which  return  was  duly  made. 

Section  780  of  the  Revised  Statutes  of  the 
District  of  Columbia,  approved  June  22,  1874, 
reads: 

"Sec.  780.  The  supreme  court,  sitting  In 
banc,  shall  have  jurisdiction  of  and  shall 
hear  and  determine  an  appeals  from  the  de- 
cisions of  the  commissioner  of  patents,  in  ac- 
cordance with  the  provisions  of  sections  for- 
ty-nine hundred  and  eleven  to  section  forty- 
nine  hundred  and  fifteen,  inclusive,  of  chap- 
ter one,  title  LX,  of  the  Revised  Statutes, 
•Patents,  Trade-Marks,  and  Copy-Rights.'" 

The  sections  of  the  Revised  Statutes  thus 
referred  to  are  as  follows: 

"Sec.  4911.  If  such  party,  except  a  party 
to  an  Interference,  is  dissatisfied  with  the 
decision  of  the  commissioner,  he  may  appeal 
to  the  supreme  court  of  the  District  of  Co- 
lumbia, sitting  in  banc. 

"Sec.  4912.  When  an  appeal  is  taken  to  the 
supreme  court  of  the  District  of  Columbia, 
the  appellant  shall  give  notice  thereof  to  the 
commissioner,  and  file  in  the  patent  office, 
within  such  time  as  the  commissioner  shall 
appoint  his  reasons  of  appeal,  specifically 
set  forth  in  writing. 

"Sec.  4913.  The  court  shall,  before  hearing 
such  appeal,  give  notice  to  the  commissioner 
of  the  time  and  place  of  the  hearing,  and  on 
receiving  such  notice  the  commissioner  shall 
give  notice  of  such  time  and  place  in  such 
manner  as  the  court  may  prescribe,  to  ail 
parties  who  appear  to  be  interested  therein. 
The  party  appealing  shall  lay  before  the 
court  certified  copies  of  all  the  original  pa- 
pers and  evidence  in  the  case,  and  the  com-^ 
mlssioner  shall  furnish  the  court  with  the« 
^grounds  of  his  decision,  fully  set  forth  in« 
writing,  touching  all  the  points  involved  by 
the  reasons  of  appeal.  And  at  the  request 
of  any  party  interested,  or  of  the  court,  the 
commissioner  and  the  examiners  may  be  ex- 
amined under  oath,  in  explanation  of  the 
principles  of  the  thing  for  which  a  patent  is 
demanded. 

"Sec.  4914.  The  court,  on  petition,  shall 
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bear  and  determine  such  appeal,  and  reylse 
the  decision  appealed  from  in  a  summary 
way,  upon  the  evidence  produced  before  the 
commissioner,  at  such  early  and  convenient 
time  as  the  court  may  appoint;  and  the  re- 
Tisiou  shall  be  confined  to  the  points  set 
forth  in  the  reasons  of  appeal.  After  hear- 
ing the  case  the  court  shall  return  to  the 
commissioner  a  certificate  of  Its  proceedings 
and  decision,  which  shall  be  entered  of  rec- 
ord in  the  patent  office,  and  shall  govern  the 
further  proceedings  in  the  case.  But  no 
opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested 
from  the  right  to  contest  the  validity  of  such 
patent  in  any  court  wherein  the  same  may 
be  called  in  question. 

"Sec.  4915.  Whenever  a  patent  on  applica- 
tion is  refused,  either  by  the  commissioner 
of  patents  or  by  the  supreme  court  of  the 
District  of  Columbia  upon  appeal  from  the 
commissioner,  the  applicant  may  have  rem- 
edy by  bill  in  equity;  and  the  court  having 
cognizance  thereof,  on  notice  to  adverse  par* 
ties  and  other  due  proceedings  had,  may  ad- 
judge that  such  applicant  is  entitled,  accord- 
ing to  law,  to  receive  a  patent  for  his  inven- 
tion, as  specified  in  his  claim,  or  for  any 
part  thereof,  as  the  facts  in  the  case  may 
appear.  And  such  adjudication,  if  it  be 
in  favor  of  the  right  of  the  applicant,  shall 
authorisse  the  commissioner  to  issue  such 
patent  on  the  applicant  filing  in  the  patent 
office  a  copy  of  the  adjudication,  and  other- 
wise complying  with  the  requirements  of 
law.  In  all  cases,  where  there  Is  no  oppos- 
ing party,  a  copy  of  the  bill  shall  be  served 
on  the  commissioner;  and  all  the  expenses 
of  the  proceeding  shall  be  paid  by  the  appli- 
cant, whether  the  final  decision  is  in  his  fa- 
vor or  not," 
es  Sections  6  and  9  of  the  act  to  establish  the 
7  court  of  appeals  *f  or  the  District  of  Columbia, 
approved  February  9,  1898  (26  Stat  434,  c. 
74),  provided: 

"Sec.  6.  That  the  said  court  of  appeals 
BhaU  establish  a  term  of  the  court  during 
each  and  every  month  in  each  year  except- 
ing the  months  of  July  and  August,  and  it 
shall  make  such  rules  and  regulations  as 
may  be  necessary  and  proper  for  the  trans- 
action of  the  business  to  be  brought  before 
it,  and  for  the  time  and  method  of  the  entry 
of  appeals  and  for  giving  notice  of  appeals 
thereto  from  the  supreme  court  of  the  Dis- 
trict of  Columbia,  and  such  other  rule%and 
regulntions  as  may  be  necessary  and  proper 
in  the  premises." 

"Sec.  9.  That  the  determination  of  appeals 
from  the  decision  of  the  commissioner  of 
patents,  now  vested  in  the  general  term  of 
the  supreme  court  of  the  District  of  Colum- 
bia, in  pursuance  of  the  provisions  of  section 
seven  hundred  and  eighty  of  the  Revised 
Statutes  of  the  United  States,  relating  to  the 
District  of  Columbia,  shall  hereafter  be  and 
the  same  is  hereby  vested  in  the  court  of  ap- 
peals created  by  this  act;  and  in  addition, 
17  S.O.-40 


any  party  aggrieved  by  a  decision  of  the 
commissioner  of  patents  In  any  Interference 
case  may  appeal  therefrom  to  said  court  of 
appeals." 

By  the  act  of  July  80,  1894  (28  Stat  1(50.  c. 
172),  section  6  was  amended  so  as  to  read  as 
follows: 

"Sec.  6.  That  said  court  of  appeals  shall 
establish  by  rule  of  court  such  terms  of  the 
court  in  each  year  as  to  it  may  seem  neces- 
sary: provided,  however,  that  there  shall  be 
at  least  three  terms  In  each  year,  and  it  shall 
malce  such  rules  and  regulations  as  may  be 
necessary  and  proper  for  the  transaction  of 
its  business  and  the  taking  of  appeals  to 
said  court" 

The  court  of  appeals,  June  5,  1893,  promul- 
gated a  set  of  rules,  among  which  were 
these: 

"Rule  IX— 1.  No  order,  judgment,  or  decree 
of  the  supreme  court  of  the  District  of  Co- 
lumbia, or  of  any  justice  thereof,  shall  be  re- 
viewed by  the  court  of  appeals,  unless  the 
appeal  shall  be  taken  within  twenty  days, 
Sundays  excluded,  after  the  order,  judg- 
ment, or  decree  complained  of  shall  have^ 
been  made  or  pronounced."  ej 

•'Rule  XIX— 6.  The  appe»ils  from  the  com-* 
missioner  of  patents  shall  be  subject  to  all 
the  rules  of  this  court  provided  for  other 
cases  therein,  except  where  Ruch  nfles,  from 
the  nature  of  the  case,  or  by  reason  of  spe- 
cial provisions  inconsistent  therewith,  are 
not  applicable." 

The  commissioner  of  patents  issued  an  or- 
der May  16,  1894,  that  "all  examiners  are 
hereby  directed  to  withhold  from  issue  the 
application  of  the  prevailing  party  in  inter- 
ference cases  for  thirty  days  from  the  date 
of  final  issue,  in  order  that  an  appeal  may 
be  taken  to  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  If  desired."  This  order 
was  published  in  the  Official  Gazette  of  June 
5,  1894  (67  Off.  Gaz.  1195). 

The  court  of  appeals  promulgated  a  new 
set  of  rules  September  29,  1894,  of  which 
rule  20  related  to  appeals  from  the  commis- 
sioner of  patents;  the  second  subdivision 
reading  thus: 

"XX— 2.  The  appellant,  upon  complying 
with  the  preceding  section  of  this  rule,  shall 
file  In  the  case  a  petition,  addressed  to  the 
court  in  which  he  shall  briefly  set  forth  and 
show  that  he  has  complied  with  the  require- 
ments of  sections  4912  and  4913  of  the  Re- 
vised Statutes  of  the  United  States,  to  enti- 
tle him  to  an  appeal,  and  praying  that  his 
appeal  may  be  heard  upon  and  for  the  rea- 
sons assigned  therefor  to  the  commissioner; 
and  said  appeal  shall  be  taken  within  forty 
days  from  the  date  of  the  ruling  or  order 
appealed  from,  and  not  afterwards." 

The  order  of  May  16,  1894,  was  modified 
by  the  commissioner,  April  27,  1896,  so  as 
to  direct  the  examiners  to  withhold  from  is- 
sue the  application  of  the  prevailing  party 
in  Interference  cases  for  46  daya  from  the 
date  of  the  final  decision,  d  by  VjOOQIC 
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The  contention  Is  that  the  conrt  ot  appeals 
of  the  District  of  Ck)lumbia  was  without  au- 
thority to  promulgate  a  rule  limiting  the 
time  of  talcing  appeals  from  the  decisions  of 
the  commissioner  of  patents;  and  that,  bj 
analogy,  two  years  were  allowed  therefor  in 
view  of  section  4S94  of  the  Revised  Statutes. 
^  The  general  rule  undoubtedly  is  that  courts 
nof  justice   possess   the   taiherent  power  to 

•  make  and  frame  reasonable  rules  •not  con- 
flicting with  express  statute;  but,  apart  from 
that,  we  think  it  clear  that  the  court  of  ap- 
peals was  duly  authorized  by  section  6  of 
the  act  creating  the  court,  as  well  as  by  sec- 
tion 6  as  amended  by  the  act  of  July  30, 
lSi>4,  to  make  rules  limiting  the  time  of  tak- 
ing appeals  to  the  court  from  the  decisions 
of  the  commissioner  of  patents.  Since  by 
section  9  the  court  of  appeals  wa«  vested 
with  authority  to  review  sucn  decisions,  we 
do  not  think  it  can  properly  be  held  that  un- 
der the  original  act  the  authority  in  respect 
of  appeals  was  limited  only  to  appeals  from 
the  supreme  court  of  the  District  of  Colum- 
bia, or  to  the  conduct  of  appeals  after  they 
had  come  before  the  appellate  court. 

Of  the  rules  of  June  6,  1893,  rule  19  Is  to 
be  read  with  rule  9,  as  limiting  the  time  of 
appeals  to  the  court  from  the  decisions  of 
the  commissioner  to  20  days,  exclusive  of 
Sundays,  which  time  was  enlarged  to  forty 
days  by  rule  20,  promulgated  September  29, 
1S94,  the  rule  specifically  declaring  that  such 
appeals  could  not  be  taken  after  the  expira- 
tion of  the  time  prescribed. 

And,  if  the  original  act  were  not  so  com- 
prehensive as  above  hidicated,  the  result 
would  be  the  same  under  the  amendatory 
act,  in  respect  of  the  power  imparted  by 
which  there  can  be  no  question.  The  peti- 
tioner complied  neither  with  the  rule  of 
June  5,  1S93,  nor  with  the  rule  of  Septemt>er 
'20, 1894,  and.  If  not  governed  by  the  former, 
was  certainly  subject  to  the  latter,  for,  al- 
though this  was  promulgated  after  the  de- 
cision of  the  commissioner  of  patents  in  the 
case,  the  court  of  appeals  was  quite  right  in 
holding  that  **the  right  of  appeal  Is  not  a 
vested  right  that  may  not  be  altered  by  stat- 
ute, or  by  rule  of  court  made  in  pursuance 
of  statutory  authority  to  enact  such  rules.** 

In  compliance  with  section  4912  of  the  Re- 
vised Statutes,  Hien  gave  notice  to  the  com- 
missioner of  patents,  under  date  May  12, 
18D6,  of  an  appeal  from  his  decision  to  the 
court  of  appeals,  and  filed  his  petition  under 
tlie  rule  on  June  2d.  These  proceedings,  if 
(hey  had  been  in  time,  amounted  to  the  tak- 
^  ing  of  an  appeal;  but,  as  they  were  not  in- 
c'ntiated  and  prosecuted  within  the  time  Um- 

•  I  ted,  they  were  ineffectual.  We  have*  no 
doubt  that  the  court  of  appeals  had  author- 
ity, in  regulating  the  taking  of  appeals,  to 
limit  the  time  in  which  the  conditions  of 
such  taking  had  to  be  performed;  and  that 
there  was  no  restriction  thereon  by  reason 
of  section  4894  of  the  Revised  Statutes  as  con- 
tended. 


That  section  is  as  follows: 

'*Sec.  4894.  All  applications  for  patents  shall 
be  completed  and  prepared  for  examination 
within  two  years  after  the  filing  of  the  ap- 
plication, and  in  default  thereof,  or  upon  fail- 
ure of  the  applicant  to  prosecute  the  same 
within  two  years  after  any  action  therein, 
of  which  notice  shall  have  been  given  to 
the  applicant,  they  shall  be  regarded  as 
abandoned  by  the  parties  thereto,  unless  it 
be  shown  to  the  satisfaction  of  the  commis- 
sioner of  patents  that  such  delay  was  un- 
avoidable." 

This  has  no  relation  to  the  limitation  on 
appeals  under  section  4911,  but  has  reference 
solely  to  the  abandonment  of  an  application 
by  failure  to  prosecute  it 

In  Gandy  v.  Marble,  122  U.  S.  432,  7  Snp. 
Ct  1290,  which  was  a  bill  in  equity,  under 
section  4915  of  the  Revised  Statutes,  to  ob- 
tain an  adjudication  hi  favor  of  the  granting 
of  a  patent,  we  held  that,  while  such  a  pro- 
ceeding was  a  suit  according  to  the  ordinary 
course  of  equity  practice  and  procedure,  am) 
not  a  technical  appeal  from  the  patent  office: 
confined  to  the  case  as  made  in  the  record 
of  that  office,  yet  that  the  requirement  of 
section  4894  that  the  application  should  be 
regarded  as  abandoned  if  the  applicant  fail- 
ed to  prosecute  the  same  within  two  years 
after  any  action  therein,  of  which  notice 
should  have  been  given  him,  unless  it  were 
"shown  to  the  satisfaction  of  the  commission- 
er of  patents  that  such  delay  was  unavoid- 
able," was  applicable,  and  that  the  court 
could  not  adjudge  that  the  applicant  was  en- 
titled, '^according  to  law,  to  receive  a  pat- 
ent," unless  he  showed  to  the  satisfaction  of 
the  court  that  the  delay  of  two  years  "was 
unavoidable,  under  an  allegation  to  that  ef- 
fect in  the  bilL"  It  was  held  that  the  bill 
in  equity  was  sub  mode  a  branch  of  the  ap- 
plication for  the  patent,  and  was  governed 
by  the  rule  as  to  laches  and  delay  declared 
by  section  4894.  But  this  had  nothing  to  dOc» 
with  the  time  within  which  an  api)eal  from$ 
the*commis8ioner  of  patents  must  be  taken,* 
but  merely  decided  that  a  bill  in  equity  under 
section  4915  would  be  defeated  where  the  ap- 
plication had  been  abandoned  in  the  patent 
office  under  section  4894. 

The  bill  in  equity  provided  for  by  section 
4915  is  wholly  different  from  the  proceeding 
by  appeal  from  the  decision  of  the  commis- 
sioner under  consideration  in  this  case.  The 
one  if  in  the  exercise  of  original,  the  other 
of  appellate,  jurisdiction. 

The  court,  under  section  4914,  on  petition. 
is  to  hear  and  determine  the  appeal,  and  to 
revise  the  decision  appealed  from  in  a  sum- 
mary way  "upon  the  evidence  produecvl  be- 
fore the  commissioner,  at  such  early  und  con- 
venient time  as  the  court  may  appoint;  ami 
the  revision  shall  be  confined  to  the  points 
set  forth  in  the  reasons  of  appeal." 

Section  4915  provides,  as  to  the  remedy  by 
bill  in  equity,  that  "the  court  having  cogni- 
sance thereof,  on  notice  to  adverse  parties 
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and  other  due  proceedings  had,  maj  adjudge 
that  such  applicant  is  entitled*  according  to 
law,  to  receive  a  patent  for  his  invention  as 
specified  In  his  claim,  or  for  any  part  there- 
of, as  the  facts  in  the  case  may  appear." 

In  Butterworth  v.  Hoe,  112  U.  S.  50,  61,  6 
Sup.  Ct  25,  this  court  distinguished  the  pro- 
ceeding by  bill  in  equity  under  section  4915 
from  an  appeal  under  section  4911,  and  said^ 
"This  means  a  proceeding  In  a  court  of  the 
United  States  having  original  equity  Juris- 
diction under  the  patent  laws,  according  to 
the  ordinary  course  of  equity  practice  and 
procedure.  It  is  not  a  technical  appeal  from 
the  patent  office,  like  that  authorized  In  sec- 
tion 4911,  confined  to  the  case  as  made  In  the 
record  of  that  office,  but  is  prepared  and 
heard  upon  all  competent  evidence  adduced, 
and  upon  the  whole  merits." 

This  being  so,  section  4894  was  Inapplica- 
ble, and  the  power  of  the  court  of  appeals  to 
limit  the  time  of  appeal  was  not  affected 
thereby. 

Writ  denied. 


aee  u.  s.  427) 

GLADSON  V.  STATE  OF  MINNESOTA 

(AprU  12,  1897.) 

No.  24a 

Rbgulation  of  RAiLKOAi>a— Stopping  of  Traxhs. 

A  state  itatnte  requiring  every  regular  pas- 
senger train  running  wholly  within  the  limits  of 
the  state  to  stop  at  all  statious  at  coanty  seats 
directly  in  its  course,  for  the  few  minutes  and 
at  the  trifling  expense  needed  to  take  on  and 
discharge  passengers  with  safety,  is  a  reason- 
able exercise  of  the  police  power  of  the  state, 
and  cannot  be  considered  a  taking  of  the  prop- 
erty of  the  company  without  due  process  of 
law,  nor  an  unconstitutional  interference  with 
interstate  commerce  or  with  the  transportation 
of  the  mails  of  the  United  States.  59  N.  W. 
487.  57  Minn.  885,  affirmed. 

In  Error  to  the  Supreme  Ck>urt  of  the  State 
of  Minnesota. 

Emerson  Hadley,  for  plaintiff  In  error.  H. 
W.  Childs,  for  defendant  in  error. 

Mr.  Justice  GRAY  delivered  the  opinion 
of  the  court. 

This  was  a  complaint  to  a  justice  of  the 
peace  of  the  county  of  Pine  and  state  of 
Minnesota,  by  a  passenger  on  a  regular  pas- 
^sengertrain  of  the  St.  Paul  &Duluth  Railroad 
9  Company,  running  between  the  cities  of  St. 
*  Paul  and  Duluth  in  the  state,*and  not  being 
*'a  train  entering   this  state   from  another 
state,  or  going  from  this  state  to  another 
state,  or  a  transcontinental  train,"  against 
the  engineer  of  the  train,  for  not  stopping  it 
on  July  22,  1893,  at  the  station  in  the  viUage 
of  Pine  City,  the  county  seat  of  Pine  county, 
as  required  by  the  statute  of  Minnesota  of 
March  31,  1893,  c.  GO,  by  which  It  was  enact- 
ed as  follows: 

"All  regular  passenger  trains,  run  by  any 
common  cairier  operating  a  railway  in  this 
state,  or  by  any  receiver,  agent,  lessee  or 
trustee  of  said  common  carrier,  shall  stop 


a  sufficient  length  of  time  at  Its  stations  at 
all  county  seats  within  this  state  to  take  on 
and  discharge  passengers  from  such  trains 
with  safety;  and  any  engineer,  concluctor  or 
other  agent,  servant  or  employs  of,  or  any 
person  acting  for  such  common  carrier,  or 
for  any  receiver,  agent,  lessee  or  trustee  of 
such  common  carrier,  who  violates  any  pro- 
vision of  this  act,  is  guilty  of  a  misdemean- 
or, and  is  punishable  by  a  fine  of  not  less 
than  twenty-five  dollars  nor  more  than  one 
hundred  dollars,  or  by  Imprisonment  in  the 
county  jail  for  not  less  than  ten  days  nor 
more  than  three  months:  provided,  however, 
that  this  act  shall  not  apply  to  through  rail- 
road trains  entering  this  state  from  any  other 
state,  or  to  transcontinental  trains  of  any 
railroad."    Laws  Minn.  1893,  p.  173. 

The  defendant  was  convicted  before  the 
justice  of  the  peace,  and  appealed  to  the  dis- 
trict court  for  the  county.  Upon  the  trial  in 
that  court,  the  case  appeared  to  be  as  fol- 
lows: 

The  St  Paul  &  Duluth  Railroad  Company 
was  a  corporation  of  the  state  of  Minnesota, 
and  had  become  vested,  under  the  laws  of 
the  state,  with  the  lands  received  by  the 
state  under  the  act  of  congress  of  May  5, 
18&4,  c.  79,  "making  a  grant  of  lands  to  the 
state  of  Minnesota  to  aid  in  the  construc- 
tion of  the  railroad  from  St  Paul  to  Lake 
Superior,"  and  providing  that  "the  said  rail- 
road shall  be  and  remain  a  public  highway 
for  the  use  of  the  government  of  the  United 
States,  free  from  all  toll  or  other  charge,  for 
the  transportation  of  any  property  or  troops 
of  the  United  States";  that  "the  United 
States  mail  shall  be  transported  over  sald^ 
road,  under  the  direction  of  the  post  office^jj 
department,"  at  prices  to  be  fixed 'by  con-* 
gross  or  by  the  postmaster  general;  and  that 
"any  railroad  which  may  hereafter  be  con- 
structed from  any  point  on  the  Bay  of  Supe- 
rior In  the  state  of  Wisconsin  shall  be  per- 
mitted to  connect  with  the  said  railroad." 
13  Stat.  64,  65;  Sp.  Laws  Minn.  1865,  p.  19, 
c.  2;  State  v.  Luther,  56  Minn.  156,  57  N.  W. 
464. 

On  the  afternoon  of  July  2,  1803,  the  com- 
plainant was  a  passenger  on  a  train  of  tue 
company  running  from  St  Paul  to  Duluch, 
and  held  a  ticket  for  a  passage  from  Rush 
City  to  Pine  Oity,  both  being  stations  on  the 
line  between  St  Paul  and  Duluth,  and  Pine 
City  being  a  village  of  800  Inhabitants  and 
the  county  seat  of  Pine  county;  but,  al- 
though he  showed  his  ticket  to  the  conduct- 
or, the  train  was  not  stopped  at  Pine  City. 
The  train  was  a  fast  express  train,  known 
as  "The  Limited,"  carrying  passengers  and 
the  United  States  mall,  running  daily  from 
St  Paul  to  Duluth  only,  stopping  for  wood 
and  water  at  Hinckley,  and  at  railroad  cross- 
ings and  junctions  at  Rush  City  and  else- 
where, but  not  scheduled  to  stop  nor  actually 
stopping. at  Pine  City,  or  other  stations  on 
the  way.  The  nmiland  about  one-third  of 
the  passenp^rs,  on  the  average,  were  iestin- 
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ltd  for  West  Superior,  and  were  transferred 
at  West  Duluth,  in  the  state  of  Minnesota, 
to  another  train  of  the  same  company  run- 
ning thence  to  the  city  of  West  Superior,  in 
the  state  of  Wisconsin,  Just  across  the  line 
between  the  two  states.  To  have  stopped 
the  train  at  Pine  City  would  have  caused  a 
loss  of  time  of  from  five  to  seven  minutes, 
and  an  expense  of  from  $1.25  to  $1.60.  Two 
passenger  trains  and  a  mixed  train  passed 
daily  each  way  over  the  road  from  St  Paul 
to  Duluth,  stopping  at  Pine  CHty. 

The  defendant,  as  stated  in  his  bill  of  ex- 
ceptions, **moved  the  court  for  his  discharge 
on  the  ground  that  the  statute  under  which 
the  complaint  is  made  is  unconstitutional  on 
its  face,  not  falling  within  the  legitimate 
scope  of  the  police  power  of  the  state,  con- 
sequently being  a  taking  of  the  property  of 
this  railroad  company  without  due  process 
of  law;  that,  even  if  It  is  not  unconstitu- 
tional on  its  face,  it  is  unconstitutional  as 
^applied  to  the  train  in  controversy,— in  the 
n  first  place,  being  an  attempt  on  the  part  of 
•  the  state  to* regulate  Interstate  commerce; 
and,  secondly,  being  an  unlawful  interfer- 
ence with,  and  an  attempt  to  regulate,  the 
United  States  mail.*' 

The  court  denied  the  motion,  and  submit- 
ted the  case  to  the  Jury,  who  returned  a  ver- 
dict of  guilty,  upon  which  Judgment  was 
rendered.  The  defendant  appealed  to  the 
supreme  court  of  the  state,  which  affirmed 
the  Judgment  67  Minn.  390,  69  N.  W.  487. 
The  defendant  sued  out  this  writ  of  error. 

The  principles  of  law  which  govern  this 
case  are  familiar,  and  have  been  often  af- 
firmed by  this  court  A  railroad  corpora- 
tion created  by  a  state  is,  for  all  purposes  of 
local  government  a  domestic  corporation, 
and  its  railroad  within  the  state  is  a  matter 
of  domestic  concern.  Even  when  its  road 
connects,  as  most  railroads  do,  with  rail- 
roads in  other  states,  the  state  which  creat- 
ed the  corporation  may  make  all  needful 
regulations  of  a  police  character  for  the  gov- 
ernment of  the  company  while  operating  its 
road  in  that  Jurisdiction.  It  may  prescribe 
the  location  and  the  plan  of  construction  of 
the  road,  the  rate  of  speed  at  which  the 
trains  shall  run,  and  the  places  at  which 
they  shall  stop,  and  may  make  any  other 
reasonable  regulations  for  their  manage- 
ment in  order  to  secure  the  objects  of  the 
incorporation,  and  the  safety,  good  order, 
convenience,  and  comfort  of  the  passengers 
and  of  the  public.  All  such  regulations  are 
rjtrictly  within  the  police  power  of  the  state. 
They  are  not  in  themselves  regulations  of 
interstate  commerce,  and  it  is  only  when 
they  operate  as  such  in  the  circumstances  of 
their  application,  and  conflict  with  the  ex- 
press or  presumed  will  of  congress  exerted 
upon  the  same  subject  that  they  can  be  re- 
quired to  give  way  to  the  paramount  author- 
ity of  the  constitution  of  the  United  States. 
Stone  V.  Trust  Co.,  116  U.  S.  307,  333,  334,  6 
Sup.  Ct  334,  dS8»  1191;   Smith  y.  Alabama, 


124  U.  S.  465,  481,  4S2,  8  Sup.  Ct  564;  Hen- 
nington  v.  Georgia,  163  U.  S.  299,  308,  317, 
16  Sup.  Ct  1086;  New  York,  N.  H.  &  H.  B. 
Co,  V.  New  York,  165  U.  S.  628,  632,  17  Sup. 
Ct  418. 

In  Minnesota,  as  in  other  states,  the  coun- 
ty seat  of  each  county  is  the  place  appointed 
for  holding  the  meetings  of  the  county  com- 
missioners and  the  sessions  of  the  district^ 
court  and  for  keeping  the  offices  of  the  clerk^ 
of  that  court  tho^Judge  of  probate,  the  conn-* 
ty  auditor,  the  county  treasurer,  the  sheriff, 
and  the  register  of  deeds.     Gen.  St.  Minn. 
1878,  c.  8,  §S  102,  129.  148,  174,  195,  220,  227, 
258  (Gen.  St  1894,  |S  667,  707,  726,  760,  785, 
819,  826,  857). 

The  legislature  of  the  state  may  well  treat 
It  as  one  important  object  of  establishing  a 
railroad  within  the  state,  that  public  officers, 
parties  to  actions.  Jurors,  witnesses,  and  citi- 
zens generally,  should  be  enabled  the  more 
promptly  to  reach  and  leave  the  centers  to 
which  their  duties  or  business  may  call 
theuL  To  require  every  regular  passenger 
train  running  wholly  within  the  limits  of  the 
state  to  stop  at  all  stations  at  county  seats 
directly  in  its  course,  for  the  few  minutes 
and  at  the  trifling  expense  needed  to  take  on 
and  discharge  passengers  with  safety,  is  a 
reasonable  exercise  of  the  police  power  of 
the  state,  and  cannot  be  considered  a  taking 
of  property  of  the  company  without  due 
process  of  law,  nor  an  unconstitutional  in- 
terference with  Interstate  commerce  or  with 
the  transportation  of  the  mails  of  the  Unit- 
ed States. 

The  recent  case  of  Illinois  Cent  R.  Co.  v. 
Illinois,  163  U.  S.  142,  16  Sup.  Ct  109G.  cited 
by  the  plaintiff  in  error,  was  essentially  dif- 
ferent from  the  present  case. 

In  that  case  the  statute  of  the  state  of 
Illinois,  as  construed  and  applied  by  the  su- 
preme court  of  the  state,  required  a  fast 
train,  carrying  interstate  passengers  and  the 
United  States  mail  from  Chicago,  in  the 
state  of  Illinois,  to  places  in  other  states 
south  of  the  Ohio  river,  over  an  interstate 
highway  established  by  authority  of  con- 
gress, to  delay  the  transportation  of  such 
passengers  and  mails  by  turning  aside  from 
the  direct  interstate  route,  and  running  to  a 
station  three  miles  and  a  half  away  from  a 
point  on  that  route,  and  back  again  to  the 
same  point,  and  thus  traveling  seven  miles 
which  formed  no  part  of  its  course,  before 
proceeding  on  its  way;  and,  as  the  court  ob- 
served, the  question  whether  a  statute  which 
merely  required  interstate  railroad  trains, 
without  going  out  of  their  course,  to  stop  at 
county  seats,  would  be  within  the  constitu- 
tional power  of  the  state,  was  not  presented, 
and  could  not  be  decided,  upon  the  record  in 
that  case.  163  U.  S.  153,  154,  16  Sup.  Ct. 
1096.  ^ 

But  in  the  case  at  bar  the  train  in  question  eo 
ran  wholly  ^within  the  state  of  Minnesota,? 
and  could  nave  stopped  at  the  county  seat 
of  Pine  oounty  without  deviating  from  |l^ 
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eoune;  and  the  statute  of  Minnesota  ex- 
pressly proTides  that  'this  act  shall  not  ap- 
ply to  through  railroad  trains  entering  this 
state  from  any  other  state,  or  to  transcontl- 
nental  trains  of  any  railroad.** 
Judgment  affirmed. 

Mr.  Justice  BRBWBR  did  not  hear  the  ar- 
gument, and  took  no  part  in  the  decision  of 
this  case. 
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(April  12,  1897.) 

No.  88. 

National  Banks— Taxation— PLaADW** 

1.  Act  Wash.  March  9,  1891,  |  21,  prorides 
for  the  assessment  and  taxation  of  national 
bank  stoclc  to  the  bank.  Section  23  renders  the 
bank  liable  for  the  tax  as  agent  for  the  share- 
holder, and  authorizes  It  to  pay  the  tax  ont  of 
the  shareholder's  profits  or  charge  it  to  his  ac- 
count. Held,  that  a  tax  so  assessed  is  not  a  tax 
on  the  capital  of  the  bank,  forbidden  by  Rey. 
St.  U.S.  15219. 

2.  Rev.  St  U.  S.  §  5219,  providing  that  state 
taxation  of  national  bank  stock  shall  not  be  at 
a  greater  rate  than  Is  assessed  on  ''other  mon- 
•eyed  capital'*  of  citizens  of  the  state,  refers  only 
to  moneyed  capital  which  comes  into  competi- 
tion with  the  business  of  national  banks;  and 
the  exemption  of  the  stocks  and  bonds  of  Insur- 
ance, wharf,  and  gas  companies,  or  other  non- 
•competing  capital  or  credits,  is  not  an  unlawful 
•discrimination  against  national  banks  whose 
stock  is  taxed. 

3.  A  bill  by  a  national  bank  to  enjoin  the  col- 
lection of  taxes  on  its  stock,  alle^ng  that  mon- 
eyed capital  in  the  state,  a  specified  amount  of 
which  was  invested  in  stocks  and  bonds  of  in- 
surance, wharf,  and  gas  ccmipanles,  and  anoth- 
er specified  amount  in  loans  and  securities  pay- 
nblp  to  citizens,  the  nature  of  which  was  not 
indicated  other  than  by  the  allegation  of  the 
legal  conclusion  that  they  were  **taxable,"  was 
•exempted  from  taxation,  does  not  show  a  dis- 
•rrimination  against  the  bank  in  violation  of 
Her,  St  TJ.  S.  |  6219,  by  taxing  its  stock  at  a 
:grenter  rate  than  was  assessed  on  other  mon- 
•eyed  capital  in  the  hands  of  citizens  of  the 
state. 

Mr.  Justice  Harlan,  Mr.  Justice  Brown,  and 
Mr.  Justice  White,  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
•of  Washington. 

The  First  National  Bank  of  the  city  of 
Aberdeen,  state  of  Washington,  a  banking 
corporation  organized  under  the  national 
l>anking  laws  of  the  United  States,  filed  its 
-complaint  tn  the  superior  court  of  the  said 
«tate  for  the  county  of  Chehalis,  May  16, 
1SD2,  against  the  county  of  Chehalis  and  J. 
M.  Carter,  as  ex  ofiicio  tax  collector  of  the 
<N>unty,  seeking  to  enjoin  the  defendants 
from  levying  upon  the  safes,  time  locks,  and 
-other  personal  property  of  the  complainant 
for  the  purpose  of  collecting  a  tax  upon  the 
Fhares  of  its  capital  stock.  The  defendants 
demurred  to  the  complaint,  and,  the  demur- 
rer having  been  sustained,  and  the  complain- 
i;  ant  having  refused  to  amend  Its  complaint, 
Judgment  was  entered  in  the  said  court,*Sep- 
tember  13,  1896,  ftn  favor  of  the  defendants. 


The  complainant  took  the  case  upon  writ  of 
error  to  the  supreme  court  of  the  state, 
where  the  judgment  was  afilrmed.  6  Wash. 
64,  32  Pac.  1051.  The  complainant  then  sued 
out  a  writ  of  error  bringing  the  case  here. 

The  essential  allegations  of  the  complaint 
were  that  the  capital  stock  of  the  bank  con- 
sisted of  500  shares  of  $100  each;  that  all 
of  the  stock  was  paid  up,  and  was  owned  in 
part  by  citizens  of  the  state  of  Washington, 
resident  therein,  and  in  part  by  citizens  of 
the  United  States  residing  outside  of  the 
<«tate;  that  the  assessor  of  the  said  county 
was  charged,  under  the  provisions  of  an  act 
of  the  legislature  of  the  said  state  approved 
March  9, 1891,  entiUed  "An  act  to  provide  for 
the  assessment  and  collection  of  taxes  In  the 
state  of  Washington  and  declaring  an  emer- 
gency," with  the  duty  of  preparing  an  assess- 
ment roll  of  all  the  property  subject  to  tax- 
ation in  the  said  county,  as  owned  and  there 
subject  to  taxation  on  April  1,  1891;  that 
thereupon  the  assessor  proceeded  to  make 
out  an  assessment  roll,  wherein  he  listed  to 
the  complainant,  as  owner  thereof,  all  of  its 
capital  stock,  and,  though  informed  by  the 
complainant  of  the  residence  of  each  of  the 
stockholders,  and  of  the  amount  of  stock 
held  by  each  of  them  on  April  1,  1891,  as- 
sessed the  capital  stock  in  solido  to  the  com- 
plainant as  owner  thereof,  at  a  total  valua- 
tion of  $50,000;  that  upon  the  said  assess- 
ment the  defendant  Carter,  as  treasurer,  was 
ofilclally  directed  to  collect  from  the  com- 
plainant a  tax  in  the  amount  of  $686.25; 
that,  the  tax  not  having  been  paid,  the  said 
defendant,  as  treasurer,  on  March  1,  1802, 
declared  the  same  delinquent,  and  added 
thereto  a  certain  sum  by  way  of  penalty  for 
nonpayment,  and  a  certain  sum  as  Interest, 
and  was  about  to  proceed  to  collect  the  total 
amount,  being  $787.22,  by  levying  upon  the 
safes,  time  locks,  and  other  property  used 
by  the  bank,  and  that,  if  he  were  permitted 
BO  to  do,  the  complainant  would  suffer  ir- 
reparable injury;  that  on  April  1, 1891,  there 
existed  in  the  said  county  moneyed  capital, 
other  than  that  invested  in  shares  of  stock 
of  national  banks  and  banking  business,^ 
owned  by  citizens  of  the  state  resident  in) 
that*county,  and  there  invested  in  loans  and* 
securities  owing  by  other  citizens  of  the 
state  residing  in  the  county,  exceeding  the 
sum  of  $237,400;  that  there  existed  in  the 
state  moneyed  capital  owned  by  citizens  of  • 
the  state  who  were  residents  of  other  coun- 
ties thereof  (aside  from  the  capital  invested 
in  banks  and  banking  business),  invested  in 
loans  and  securities  owing  by  citizens  of  the 
state  residing  in  counties  other  than  the 
county  aforesaid,  exceeding  the  sum  of  $14,- 
000,000;  that  the  total  capitalization  of  na- 
tional banks  located  in  the  state  was  the 
sum  of  $7,000,000,  and  the  total  capitaliza- 
tion of  banks  there  located.  Incorporated  un- 
der the  laws  of  the  state,  the  sum  of  $4,000,- 
000;  that  large  amounts  of  moneyed  capita) 
were  invested  in  the  state,  by  residents  there- 
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of,  In  the  stocks  and  bonds  of  Insurance, 
wharf,  and  gas  companies,  which  amounts, 
together  with  all  the  moneyed  capital  above 
mentioned,  made  an  aggregate  of  at  least 
S26,000,000;  that  these  facts  were  well 
Iwnown  to  the  several  assessors  and  other 
taxing  ofacers  throughout  the  state,  but  that 
the  moneyed  capital  referred  to,  other  than 
the  said  capital  of  the  national  and  state 
banks,  was  purposely  omitted  from  assess- 
ment and  taxation  in  pursuance  of  an  agree- 
ment entered  into  before  April  1,  1891,  be- 
tween the  assessors  of  the  several  counties, 
based  upon  an  opinion  rendered  by  the  at- 
torney general  of  the  state,  advising  such 
omission;  that  this  omission  necessarily  op- 
erated as  a  discrimination  In  favor  of  the 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state  and  against 
shares  of  stock  of  the  national  banking  cor- 
porations located  within  the  state,  and  nec- 
essarily resulted  in  the  taxation  of  the  shares 
of  the  national  banks  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of  the 
individual  citizens  of  the  state. 

James  B.  Howe,  for  plaintlfiF  in  error. 
James  A.  Haight,  for  defendants  in  error. 

I 

•  •  Mr.  Justice  SHIRAS,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

It  is  contended  on  behalf  of  the  plaintiff  in 
error  that  an  assessment  and  taxation  of  all 
the  shares  of  the  stock  of  a  national  bank  in 
solido  to  the  bank  direct,  as  owner  thereof, 
constitutes  a  tax  upon  the  bank,  forbidden 
by  section  5219  of  the  Revised  Statutes  of 
the  United  States. 

The  tax  in  question  was  assessed  under 
section  21  of  an  act  of.  the  legislature  of  the 
state  of  Washington  approved  March  9,  1891 
(Laws  Wash,  1891,  pp.  280-289),  in  the  follow- 
ing terms: 

"Every  Individual,  firm,  corporation  or  as- 
sociation of  persons,  carrying  on  a  general 
banking  business  in  this  state,  whether  the 
same  has  been  organized  under  the  banking 
laws  of  this  state  or  the  United  States,  or 
conducted  under  the  style  of  private  bank- 
ers, shall  be  assessed  and  taxed  in  the  county, 
town,  city  or  village  where  such  bank  or 
banking  association  is  located,  and  not  else- 
where, in  the  following  manner:  Annually, 
at  such  times  as  provided  for  listing  property 
for  taxation,  any  such  bank  or  banking  asso- 
ciation as  contemplated  in  this  section  shall, 
by  its  accounting  officer,  furnish  the  county 
or  city  assessor  a  statement,  verified  by  oath, 
giving  the  amount  of  paid-up  capital  stock, 
the  amount  of  surplus  or  reserved  fund  and 
the  amount  of  undivided  profits  of  such 
bank  or  banking  association.  The  aggre- 
gate amount  of  capital,  sui*plus  and  undivid- 
ed profits  shall  be  assessed  and  taxed  as  oth- 
er like  property  in  the  state  is  assessed  and 
taxc'i:  provided,  at  the  time  of  listing  the 
capital  stock,  the  amount  and  description  of 


its  legally  authorized  investments  in  real  es- 
tate shall  be  assessed  and  taxed  as  other 
real  estate  is  assessed  ajid  taxed  under  this 
act,  and  the  assessors  shall  deduct  the  amount 
of  such  investments  in  real  estate  from  the 
aggregate  amount  of  such  capital,  surplus 
and  undivided  profits,  and  the  remainder 
then  taxed  as  above  provided.*' 

If  this  section  stood  alone,  there  might  be 
ground  for  the  contention  that  it  contem- 
plates taxation  of  the  capital  of  the  bank.^ 
But  section  23  of  the  statute  provides  that^ 
"each  bank*and  banking  association  shall  be«^ 
liable  to  pay  any  taxes  assessed  against  them 
as  the  agent  of  each  of  its  shareholders,  own- 
ers, or  owner  under  the  provisions  of  this 
act,  and  may  pay  the  same  out  of  their  in- 
dividual profit  account  or  charge  the  same 
to  their  expense  account,  or  to  the  accounts 
of  such  shareholders,  owners  or  owner  in 
proportion  to  their  ownership." 

The  supreme  court  of  Washington  held  in 
this  case  that  these  two  sections  are  to  be 
read  together,  and  that,  so  read,  their  provi- 
sions are  not  inconsistent  with  those  of  the 
federal  statute. 

That  the  two  sections  of  the  state  law 
should  be  read  together  is  obviously  proper,, 
and,  at  any  rate,  we  are  bound  by  the  Judg- 
ment of  the  supreme  court  of  the  state  iu 
the  mere  matter  of  the  construction  of  that 
law. 

In  holding  that  the  state  law,  in  the  provi- 
sions under  consideration,  was  not  in  contra- 
vention of  the  federal  statute,  the  supreme 
court  of  Washington  claimed  to  follow  the 
case  of  National  Bank  v.  Com.,  9  Wall.  353; 
and  we  agree  with  that  court  in  thinking 
that  the  case  referred  to  is  decisive  of  the 
contention  now  made.  In  that  case  it  ap- 
peared that  a  statute  of  the  state  of  Ken- 
tucky provided  that  a  tax  should  be  laid  on 
"the  bank  stock  or  stock  in  any  moneyed 
corporation  of  loan  or  discount,  fifty  cents 
on  each  share  thereof  equal  to  one  hundred 
dollars,  or  on  each  one  hundred  dolhirs  of 
stock  therein  owned  by  Individuals,  corpora- 
tions or  societies";  and  further  provided  that 
"the  cashier  of  a  bank  whose  stock  is  taxed 
shall,  on  the  first  day  of  July  in  each  year, 
pay  into  the  treasury  the  amount  of  tax  due. 
If  such  tax  be  not  paid,  the  cashier  and  his 
sureties  shall  be  liable  for  the  same  and 
twenty  per  cent,  upon  the  amount." 

It  was  claimed  by  the  bank  that  the  shares 
of  the  stock  were  the  property  of  the  indi- 
vidual stockholders,  and  that  the  banlv  could 
not  be  made  responsible  for  a  tax  levied  on 
those  shares,  and  could  not  be  compelled  to 
collect  and  pay  such  tax  to  the  state.  In 
delivering  the  opinion  of  the  court,  Mr.  Jus- 
tice Miller  said:  », 

"It  is  strongly  urged  that  it  Is  to  be  deemed^ 
a  tax  on  the*capital  of  the  bank,  because  the  * 
law  requires  the  officers  of  the  bank  to  pay 
this  tax  on  the  shares  of  its  stockholders. 
Whether  the  state  has  the  right  to  do  this 
we  will  presently  consider,  but  the  fact  that 
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ft  has  attempted  to  do  it  does  not  prove  that 
the  tax  is  anything  else  than  a  tax  on  these 
shares.  It  has  been  the  practice  of  many  of 
the  states  for  a  long  time  to  require  of  thehr 
corporations  thus  to  pay  the  tax  levied  on 
their  shareholders.  It  is  the  common,  if  not 
the  only,  mode  of  doing  this  in  all  the  New 
England  states,  and  In  several  of  them  the 
portion  of  this  tax  which  should  properly  go 
as  the  shareholder's  contribution  to  local  or 
municipal  taxation  Is  thus  collected  by  the 
state  of  the  bank,  and  paid  over  to  the  local 
municipal  authorities.  In  the  case  of  share- 
holders not  residing  in  the  state,  it  is  the 
only  mode  in  which  the  state  can  reach  their 
shares  for  taxation.  We  are,  therefore,  of 
opinion  that  this  law  of  Kentucky  is  a  tax 
upon  the  shares  of  the  stockholder.  •  *  • 
A  very  nice  criticism  of  the  proviso  to  the 
forty-first  section  of  the  national  bank  act, 
—now  section  5219  of  the  Revised  Statutes, 
—which  permits  the  states  to  tax  the  shares 
of  such  bank,  is  made  to  us  to  show  that 
the  tax  must  be  collected  of  the  share- 
bolder  directly,  and  that  the  mode  we  have 
been  considering  is,  by  implication,  forbid- 
den. But  we  are  of  opinion  that,  while  con- 
gress intended  to  limit  state  taxation  to  the 
shares  of  the  bank,  as  distinguished  from  its 
•capital,  and  to  provide  against  a  discrimina- 
tion In  taxing  such  bank  shares  unfavorable 
to  them  as  compared  with  the  shares  of 
other  corporations  and  with  other  moneyed 
-capital,  it  did  not  intend  to  prescribe  to  the 
states  the  mode  in  which  the  tax  should  be 
collected.  The  mode  under  consideration  is 
the  one  which  congress  itself  has  adop^Ad  in 
•collecting  its  tax  on  dividends  and  on  the 
Income  arising  from  bonds  of  corporations. 
It  is  the  only  mode  which,  certainly  and 
without  loss,  secures  the  payment  of  the  tax 
on  all  the  shares,  resident  or  nonresident; 
and,  as  we  have  already  stated,  it  is  the 
mode  which  experience  has  justified  in  the 
New  England  states  as  the  most  convenient 
and  proper  in  regard  to  the  numerous 
9  wealthy  corporations  of  those  states.  It  is 
7  not  to  be  readily  inferred,  therefore,*that  con- 
gress Intended  to  prohibit  this  mode  of  col- 
lecting a  tax  which  they  expressly  i>ermltted 
the  states  to  levy." 

This  case  was  followed  in  Bell's  Gap  R.  Co. 
V.  Pennsylvania,  134  U.  S.  239,  10  Sup.  Ct 
533,  and  Van  Slyke  v.  Wisconsin,  154  U.  S. 
581,  14  Sup.  Ct.  IIGS,  and  its  doctrine  that 
the  statutory  appointment  of  the  bank  to  pay 
the  whole  tax  as  agent  of  the  stockholders 
is  not  inconsistent  with  the  federal  law  per- 
taining to  national  banks  was  correctly  inter- 
preted and  applied  by  the  state  court  to  the 
•ease  in  baud.  It  was  not  alleged  in  the  bill, 
or  claimed  on  argument,  that  the  bank  was 
not  lu  possession  of  funds  belonging  to  the 
stockholders  severally  sufficient  to  pay  the 
tax  proportioned  to  their  ownership  of  the 
stock. 

It  Is  also  contended  that  the  supreme  court 
of  Washington  erred  in  not  holding  that  the 


bill  of  complaint  showed  that  the  taxation 
of  the  shares  of  capital  stock  of  the  plain* 
tiflt  was  at  a  greater  rate  than  was  assessed 
upon  other  moneyed  capital  in  the  hands  ot 
individual  citizens  of  the  state  of  Washing- 
ton, and  was,  therefore,  void  under  section 
5219  of  the  Revised  Statutes  of  the  United 
States. 

As  the  case  was  disposed  of  in  the  court 
below  on  a  demurrer  to  the  bill,  it  is  proper 
to  have  before  us  the  very  language  of  the 
bill  which  presents  this  question,  and  which 
was  as  follows: 

'That  on  the  1st  day  of  April,  1891,  there 
existed  in  the  county  of  Chehalis,  state  of 
Washington,  taxable  moneyed  capital  (other 
than  and  beyond  that  invested  in  shares  of 
stock  of  national  banks  and  banking  busi- 
ness) owned  by  citizens  of  said  state,  resi- 
dent in  said  county,  and  there  invested  in 
loans  and  securities  to  them  payable,  and 
owing  by  other  citizens  of  said  state  residing 
in  said  county,  of  vast  amount,  to  wit,  ex- 
ceeding the  sum  of  two  hundred  and  thirty- 
seven  thousand  four  hundred  dollars;  that 
on  said  1st  day  of  April,  1891,  there  existed 
in  the  state  of  Washington,  in  counties  other 
than  the  county  of  Chehalis  aforesaid,  other 
taxable  capital  in  money  and  moneyed  capi- 
tal (aside  from  the  moneyed  capital  referred 
to  in  the  paragraph  preceding,  and  aside 
from  the  capital  in  banks  and  banking  busi- 
ness) owned  by  citizens  of  the  state  of  Wash- 
ington resident  In  said  state  (in  counties  oth-  ^ 
er  than  the  county  of  Chehalis),  and  there  ^ 
invested  in  loanf *and  securities  to  them  pay-  • 
able,  and  owing  by  other  resident  citizens  of 
said  state  in  counties  other  than  the  county 
of  Chehalis,  of  vast  amount,  to  wit,  exceed- 
ing the  sum,  as  complainant  is  informed  and 
believes,  of  fourteen  million  dollars;  that  on 
the  said  1st  day  of  April,  1891,  the  total  cap- 
italization of  national  banks  located  in  the 
state  of  Washington  was  the  sum  of  seven 
million  dollars;  that  the  total  capitalization 
of  banks  there  located,  but  incorporated  un- 
der the  laws  of  the  state  of  Washington,  was 
the  sum  of  four  million  dollars;  and  that  at 
the  same  time  large  amounts  of  moneyed 
capital  were  invested  in  the  state  of  Wash- 
ington by  residents  of  said  state  in  the 
stocks  and  bonds  of  insurance,  wharf,  and 
gas  companies,  and  in  addition  to  the  fore- 
going there  then  existed  in  said  state  othey 
moneyed  capital  amounting  to  at  least  twen- 
ty-six million  dollars,  being  the  other  mon- 
eyed capital  hereinbefore  referred  to;  th&t 
in  no  case,  as  complainant  Is  informed  and 
believes,  and  so  charges  the  fact  to  be,  U 
the  stock  of  any  national  bank,  or  the  shares* 
of  the  stock  of  any  national  bank  located  in 
the  state  of  Washln^on,  valued  for  assess- 
ment for  taxation  in  said  state  at  a  less  kuiti 
or  assessed  upon  a  value  of  less  than  eighty- 
five  per  cent,  of  the  par  value  thereof;  and 
further,  that  the  total  assessment  and  tota* 
valuation  in  the  assessment  for  taxatioh 
throughout  the  state  of  Washington  for  the 
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year  18D1  of  and  upon  the  bonds  and  shares 
of  banks,  banking  corporations,  insurance, 
gas,  wharf,  and  other  corporations  was  the 
sum  of  eight  million  two  hundred  and  five 
thousand  five  hundred  and  three  dollars; 
that  the  facts  alleged  in  the  preceding  para- 
graphs thereof  were  then  and  during  all  of 
the  times  interyening  between  the  1st  day  of 
April,  18Q1,  and  the  time  of  the  return  of  the 
several  assessment  rolls  throughout  the  state 
of  Waslilngton  by  the  county  assessors  to 
the  county  auditors,  well  known  to  the  as- 
sessor of  the  county  of  Ghehalis  and  all  oth- 
er county  assessors  throughout  the  state  of 
Washington,  and  during  all  of  said  times 
and  until  the  1st  day  of  March,  1892,  were 
well  known  to  the  several  county  and  state 
officers  hereinbefore  referred  to,  and  also  to 
^  the  boards  of  equalization  and  boards  of 
V  county  commissioners  and  the  auditor  of 
*  each  of  the  countie8*in  said  state,  and  since 
the  1st  day  of  March,  1S92,  have  been,  and 
are  now,  well  known  to  the  defendant  the 
treasurer  of  Ghehalis  county;  that  on  said 
1st  day  of  April,  1891,  the  entire  capital, 
surplus,  and  undivided  profits  of  complain- 
ant were  invested  as  follows,  to  wit,  $12,500 
bonds  of  the  United  States,  and  the  remain- 
der in  loans  to  residents  of  the  state  of 
Washington,  in  furniture  and  fixtures;  that 
all  of  said  other  moneyed  capital  referred  to 
In  the  foregoing  paragraphs  was  purposely 
omitted  from  the  assessment  and  from  taxa- 
tion whatsoever  by  each  and  every  of  the 
county  assessors  and  other  taxing  ofilcers 
throughout  the  state  of  Washington,  and  the 
same,  and  the  whole  thereof,  has  escaped 
taxation  throughout  the  state  of  Washing- 
ton; that  the  omission  by  the  several  county 
assessors  and  taxing  officers  of  the  several 
counties  in  said  state  to  either  assess  or  tax 
other  moneyed  property  or  capital  last  afore- 
said was  made  through,  under,  and  by  rea^ 
son  and  in  pursuance  of  an  agreement  en- 
tered into  prior  to  the  1st  day  of  April,  1891, 
between  the  several  county  assessors  of  the 
several  counties  in  said  state,  whereby  ft 
was  agreed  upon  between  them  that  such 
omission  should  be  made  by  them,  and  all 
of  them;  and  said  omission  and  agreement 
to  omit  was  in  pursuance  of  an  opinion  ren- 
dered by  the  attorney  general  of  the  state 
of  Washington  to  the  said  several  county 
assessors  at  their  request,  advising  such 
omission,  the  said  attorney  general  being,  by 
virtue  of  his  ofilce,  required  by  the  laws  of 
the  state  of  Washington  to  render  such  opin- 
ion upon  the  request  of  said  assessors;  that 
such  omission  necessarily  operated  as  a  dis- 
crimination in  favor  of  other  moneyed  capi- 
tal in  the  hands  of  Individual  citizens  of  said 
state  and  against  shares  of  stock  of  national 
banking  corporations  located  within  this 
state,  including  complainant,  and  necessarily 
resulted  In  taxation  of  the  shares  of  such 
national  banks,  including  complainant  at  a 
greater  rate  than  other  moneyed  capital  In 
the  hands  of  the  individual  citizens  of  said 


8tate,~all  of  which  was  well  known  to  and 
most  wrongfully  intended  by  said  several 
county  assessors  and  taxing  officers,  and  aU 
of  which  is  in  direct  violation  of,  and  forbid- 
den by,  the  provisions  of  the  Revised  Stat*^ 
utes  hereinbefore  specifically  referred  to."     ^ 
*It  is  claimed  by  the  plaintiff  in  error  that*- 
the  withdrawal  from  taxation  of  so  large  a. 
proportion  of  moneyed  capital  in  the  hands 
of  individual  citizens  as  is  shown  by  these 
allegations  had  the  effect  of  taxing  national, 
bank  shares  at  a  greater  rate  than  the  re- 
maining moneyed  capital  In  the  hands  of  in- 
dividual citizens  was  taxed. 

Before  we  consider  the  legal  Import  of 
these  statements  in  the  complaint,  we  shall: 
briefiy  review  some  of  the  previous  decisions' 
of  this  court  in  which  sUnilar  questions  have- 
been  dealt  with. 

In  People  v.  Commissioners,  4  Wall.  244,  the^ 
question  presented  was  whether  a  tax  im- 
posed, under  a  law  of  the  state  of  New  York,. 
on  shares  of  a  national  bank,  was  Invalid,, 
as  a  discrimination  against  the  shareholders,, 
because  no  allowance  or  deduction  was  made- 
on  account  of  investments  made  by  the  bank 
in  United  States  bonds,  whereas  such  a  de- 
duction or  allowance  was  made  in  assess- 
ments upon  Insurance  companies  and  individ- 
uals. The  answer  given  by  this  court  was 
'•that,  upon  a  true  construction  of  that  clause 
of  the  act  which  provided  that  taxation  of 
such  shares  by  state  authority  should  not: 
be  at  a  greater  rate  than  is  assessefi  upon> 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  states,  the  meaning^ 
and  intent  of  the  lawmakers  were  that  the 
rate  of  taxation  of  the  shares  should  be  the- 
same,  or  not  greater  than  upon  the  moneyed 
capital  of  the  individual  citizen  which  is  sub- 
ject or  liable  to  taxation;  that  is,  no  greater 
proportion  or  percentage  of  tax  in  the  valua- 
tion of  the  shares  should  be  levied  than  upon 
other  moneyed  taxable  capital  in  the  hands 
of  the  citizens."  And  it  was  said  that  "it  i» 
known  as  sound  policy  that  In  every  well- 
regulated  and  enlightened  state  or  govern- 
ment certain  descriptions  of  property,  and 
also  certain  institutlons,~such  as  churches, 
hospitals,  academies,  cemeteries,  and  the 
like,— are  exempt  from  taxation;  but  these 
exemptions  have  never  been  regarded  as  dis- 
turbing the  rates  of  taxation,  even  where  the 
fundamental  law  had  ordered  that  it  should 
be  uniform." 

In  Ldonberger  v.  Rouse,  9  Wall.  468,  a^ 
shareholder  in  the  Third  National  Bank  of|j[, 
St  Louis  resisted  payment  of  a  tax*of  nearly* 
2  per  cent  on  his  stock,  imposed  under  a 
law  of  the  state  of  Missouri,  because  there 
were  in  that  state  two  banks  which,  by  a 
contract  the  state  had,  prior  to  the  passage 
of   the  national  bank   laws,   disabled   itself 
from  taxing  at  a  greater  rate  than  1  per 
cent;   and  it  was  claimed  that  the  tax  com- 
plained of  was  assessed  in  disregard  of  that 
provision  of  the  federal  statute  which  enact- 
ed 'that  the  tax  so  imposed*  under  the  laws  • 
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of  any  state,  upon  the  shares  of  any  of  the 
.associations  authorized  by  this  act,  shall  not 
exceed  the  rate  Imposed  upon  the  shares  in 
any  of  the  banks  organized  under  the  au- 
thority of  the  state  where  such  association 
ds  located.'*  Speaking  through  Mr.  Justice 
Davis,  this  court  said: 

"It  Is  Tery  clear  that  congress,  in  conceding 
■the  right  to  the  states  to  tax,  adopted  a 
measure  which  it  was  supposed  would  oper- 
ate to  restrain  them  from  legislating  adverse- 
Jy  to  the  Interests  of  the  national  banks. 
The  measure  itself  had  reference  to  prospec- 
tive legislation  by  the  states,  and  its  object 
was  accomplished  when  the  states  conform* 
-ed,  as  far  as  practicable,  their  revenue  sys- 
tems to  it  Exact  conformity  waB  required, 
it  attainable,  but  the  lawmaking  power  did 
mot  Intend  such  an  absurd  thing  as  that  the 
power  of  the  state  to  tax  should  depend  on 
its  doing  an  act  which  it  had  obliged  itself 
-not  to  do.  It  was  well  known  at  the  time, 
4Lnd  congress  must  be  supposed  to  have  leg- 
islated on  this  subject  with  reference  to  it, 
that  states,  by  contracts  with  individuals  or 
•corporations,  could  grant  away  the  right  of 
taxation,  and  that  this  pow^  had  been  fre- 
•quently  exercised.  It  was  equally  within  the 
knowledge  of  congress  that  the  policy  on  this 
-subject  varied  in  different  states.  While 
some  of  them  retained  in  their  own  hands 
the  power  of  taxation  over  all  species  of 
property  except  such  as  were  devoted  to  re- 
ligious or  charitable  purposes,  others  had  part- 
ed with  it  to  interests  of  a  purely  business 
character,  like  banks  and  railroads.  Can  it 
be  supposed  that  congress,  in  this  condition 
of  things  in  the  country,  meant  to  confer  a 
privilege  by  one  section  of  a  law  which  by 
^another  it  made  practically  unavailable?  If 
••gthe  construction  contended  for  by  the  plaln- 
•  tiff  in  error  be  allowed,  ^then  a  state  so  un- 
fortunate as  to  have  a  single  bank,  whose 
shareholders  are  exempt  by  contract  from 
taxation  in  the  manner  provided  by  con- 
gress, can  derive  no  benefit  frwn  the  power 
to  tax  the  shares  of  national  banks.  And 
this  further  consequence  would  follow:  that 
the  shareholders  of  national  banks  located 
In  one  state  would  escape  all  taxation,  while 
those  whose  property  was  invested  in  banks 
ill  a  different  locality  would  have  to  contrib- 
ute their  full  share  of  the  public  burdens. 
This  court  will  not  impute  to  congress  a  pur- 
pose that  would  lead  to  such  manifest  in- 
justice, in  absence  of  an  express  declaration 
to  that  effect  Without  pursuing  the  subject 
further,  it  is  enough  to  say  that,  in  our  opin- 
ion, congress  meant  no  more  by  the  limita- 
tion In  the  national  bank  act  than  to  require 
of  each  state,  as  a  condition  to  the  exercise 
of  the  power  to  tax  the  shares  in  national 
banks,  that  it  should,  as  far  as  it  had  the 
capacity,  tax  in  like  manner  the  shares  of 
t>anks  of  issue  of  its  own  creation." 

By  a  statute  of  Pennsylvania  of  March  31« 
1870,  all  mortgages,  judgments,  recognizan- 
ces,  and    moneys    owing    upon    articles    of 


agreement  for  the  sale  of  real  estate  were 
made  exempt  from  taxation  except  for  state 
purposes.  The  stock  of  one  Hepburn  in  the 
First  National  Bank  of  Carlisle,  the  par  val- 
ue of  which  was  $100  a  share,  was  subject- 
ed, at  its  market  value  of  $150  per  share,  to 
taxation  for  county,  school,  and  borough  pur- 
poses. The  validity  of  such  taxation  was  up- 
held by  the  supreme  court  of  Pennsylvania, 
and  the  case  was  brought  to  this  court  It 
was  contended  on  behalf  of  the  shareholder 
that  as,  by  the  Pennsylvania  statute,  other 
moneyed  capital  in  the  hands  of  individuals 
in  the  county  where  the  bank  was  located 
was  not  subject  to  taxation  for  local  pur- 
poses, such  taxes  upon  shares  In  a  national 
bank  were  in  the  nature  of  a  discrimination, 
and  void.  It  was  also  contended  that  in  val- 
uing these  shares  at  50  per  cent  above  par 
the  tax  was  made  50  per  cent,  greater  than 
on  '*other  moneyed  capital  in  the  hands  of 
individuals.** 

Both  these  contentions  were  overruled  byei 
this  court,  and,  in  disposing  of  the  argument  (g 
that  the  taxes  in  question  made* an  illegal* 
discrimination  against  national  bank  shares, 
it  was  said: 

'*It  is  next  Insisted  that  no  municipal  or 
school  taxes  could  be  assessed  upon  the 
shares  of  the  First  National  Bank  of  Car- 
lisle located  within  the  borough  of  Carlisle, 
because  by  the  laws  of  Pennsylvania,  it  is 
claimed,  other  moneyed  capital  in  the  hands 
of  Individual  citizens  at  that  place  is  exempt- 
ed from  such  taxation.  In  support  of  this 
claim  it  is  shown  that  all  mortgages,  judg- 
ments, recognizances,  and  money  owed  up- 
on articles  of  agreement  for  the  sale  of  real 
estate  are  exempt  from  taxation  in  that  bor- 
ough except  for  state  purposes.  This  is  a 
partial  exemption  only.  It  was  evidently 
intended  to  prevent  a  double  burden  by  the 
taxation  of  both  property  and  debts  secured 
upon  it  Necessarily  there  may  be  other 
moneyed  capital  in  the  locality  than  such  as 
is  exempt  Some  part  of  it  only  is.  It  could 
not  have  been  the  intention  of  congress  to 
exempt  bank  shares  from  taxation  because 
some  moneyed  capital  was  exempt  Cer- 
tainly there  is  no  presumption  in  favor  of 
such  an  intention.  To  have  effect,  it  must 
be  manifest  The  aflarmatlve  of  the  propo- 
sition rests  upon  him  who  asserts  It  In  this 
case  it  has  not  been  made  to  appear."  Hep- 
bum  V.  School  Directors,  23  WalL  180. 

To  the  same  effect  was  the  case  of  Adams 
V.  Nashville,  95  U.  S.  19. 

In  People  v.  Weaver,  100  U.  S.  539,  it  was 
held  that  the  statute  of  a  state  which  es- 
tablishes a  mode  of  assessment  by  which 
shares  in  a  national  bank  are  valued  higher 
in  proportion  to  their  real  value  than  other 
moneyed  capital  is  in  conflict  with  section 
5219  of  the  Revised  Statutes,  although  no 
greater  percentage  is  levied  on  such  valua- 
tion than  on  that  of  other  moneyed  capital; 
and  that  the  statutes  of  New  York  which  per- 
mit a  party  to  deduct  bis  Just  debts  from 
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the  yaluatlon  of  all  his  personal  property, 
except  so  much  thereof  as  consists  of  such 
shares,  tax  them  at  a  greater  rate  than  other 
moneyed  capital,  and  were,  therefore,  void 
as  to  them. 

In  Boyer  v.  Boyer,  113  U.  S.  690,  5  Sup.  Ct 

706,  there  was   brought  into  question  the 

^validity  of  a  county  tax  levied  on  national 

JJbank  shares  under  a  law  of  the  state  of 

•  Pennsylvania,  where  other* moneyed  capital 
in  the  hands  of  individual  citizens  within  the 
same  taxing  district  was  exempted  from  such 
taxation.  The  previous  decisions  of  the 
court  respecting  state  taxation  of  shares  in 
national  banks  were  reviewed,  and  the  con- 
clusion reached  was  that  those  decisions  did 
not  sustain  the  proposition  that  national 
I)auk  shares  may  be  subjected,  under  the 
authority  of  the  state,  to  local  taxation, 
where  a  very  material  part,  relatively,  of 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  is  exempt.  It  was  observed 
that,  "as  the  act  of  congress  does  not  fix  a 
definite  limit  as  to  percentage  of  value  be- 
yond which  the  states  may  not  tax  national 
bank  shares,  cases  will  arise  in  which  it  will 
be  difficult  to  determine  whether  the  exemp- 
tion of  a  particular  part  of  moneyed  capital 
in  individual  hands  is  so  serious  or  mate- 
rial as  to  infringe  the  rule  of  substantial 
equality." 

That  case,  like  the  present  one,  was  deter- 
mined in  the  court  below  on  bill  and  de- 
murrer, and  this  court  thought  the  better 
course  was  to  remand  the  cause  with  a  rec- 
ommendation that  the  defendants  should  be 
put  to  answer,  so  that  the  facts  of  the  case 
might  be  more  fully  disclosed. 

In  Bell's  Gap  R.  Co.  v.  Pennsylvania,  a 
question  was  raised,  in  behalf  of  citizens  of 
other  states,  of  the  validity  of  a  law  of  the 
state  of  Pennsylvania  which  Imposed  a  tax 
upon  the  nominal  or  face  value  of  corpora- 
tion bonds,  instead  of  a  tax  upon  their  actual 
value;  and,  while  it  was  not  a  case  of  taxa- 
tion of  national  bank  stock,  some  observa- 
tions were  made  by  Mr.  Justice  Bradley,  in 
expressing  the  views  of  the  court,  that  are 
applicable  to  the  question  now  before  us: 

"The  provision  in  the  fourteenth  amend- 
ment that  no  state  shall  deny  to  any  person 
within  its  Jurisdiction  tlie  equal  protection 
of  the  laws  was  not  Intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may. 
If  it  chooses,  except  certain  classes  of  prop- 
erty from  any  taxation  at  all,  such  as  church- 
es, libraries,  and  the  property  of  charitable 
Institutions.  It  may  impose  different  specific 
taxes  upon  different  trades  and  professions, 
^and  may  vary  the  rates  of  excise  upon  va- 
3rIous  products;   it  may  tax  real  estate  and 

•  personal  property  in  a  dltferent ♦manner;  it 
may  tax  visible  property  only,  and  not  tax 
securities  for  the  payment  of  money;  it  may 
allow  deductions  for  indebtedness,  or  not  al- 
low them.  All  such  regulations,  and  those 
of  like  character,  so  long  as  they  proceed 


within  reasonable  limits  and  genersJ  usage^ 
are  within  the  discretion  of  the  state  legis- 
lature, or  the  people  of  the  state  in  framing; 
their  constitution.  But  clear  and  hostile  dis- 
criminations against  particular  person$>  or 
classes,  especially  such  as  ar»  o(  tin  unusual 
character,  unknown  to  the  practice  of  our 
governments,  might  be  obnoxious  to  the  con- 
stitutional prohibition.  It  would,  however, 
be  impracticable  and  unwise  to  attempt  ta 
lay  down  any  general  rule  or  definition  oa 
the  subject,  that  would  include  all  classes. 
They  must  be  decided  as  they  arise.  We 
think  we  are  safe  in  saying  that  the  four- 
teenth amendment  was  not  intended  to  com- 
pel a  state  to  adopt  an  iron  rule  of  equal' 
taxation.  If  that  were  its  proper  construt  • 
tion,  it  would  not  only  supersede  all  thojr* 
constitutional  provisions  and  laws  of  sonri^ 
of  the  states,  whose  object  is  to  secure  equrl- 
Ity  of  taxation,  and  which  are  usually  accom- 
panied with  qualifications  deemed  materirl, 
but  it  would  render  nugatory  these  discrli^- 
inatlons  which  the  best  interests  of  societv 
require,  which  are  necessary  for  the  encour- 
agement of  needed  and  useful  industries  an  j 
the  discouragement  of  intemperance  aud 
vice,  and  which  every  state,  in  one  form  or 
another,  deems  it  expedient  to  adopt.*' 

Mercantile  Bank  v.  City  of  New  York,  12i 
U.  S.  138,  7  Sup.  Ct  826,  was  the  case  of  a 
bill  filed  by  a  national  bank  in  the  city  ot 
New  York,  the  object  of  which  was  to  re- 
strain the  collection  of  taxes  assessed  upou 
its  stockholders  on  the  ground  that  the  tax- 
es assessed  were  illegal  and  void,  under 
section  5219  of  the  Revised  Statutes  of  tb«» 
United  States,  as  being  at  a  greater  rate  thau 
those  assessed  under  the  laws  of  New  York 
upon  other  moneyed  capital  in  the  hands  oi 
the  individual  citizens  of  that  state.  Froui 
the  decree  of  the  circuit  court  of  the  United 
States  dismissing  the  bill  an  appeal  was 
prosecuted  to  this  court. 

The  question  presented  was  thus  stated  by 
Mr.  Justice  Matthews,  who  delivered  the 
opinion  of  this  court: 

"The  proposition  which  the  appellant  seek^^ 
to  establish  Is  that  the  state  of  New  York,  iuie 
seeking  to  tax  national  bauk*shares,  has  not? 
complied  with  the  condition  contained  iu 
section  5219  of  the  Revised  Statutes  that 
such  taxation  shall  not  be  at  a  greater  rhte 
than  is  assessed  upon  other  moneyed  caplCal 
in  the  hands  of  individual  citizens  of  such 
states,  in  *that  it  has  by  Its  legislation  ex- 
pressly exempted  from  all  taxes  iu  the  hands 
of  individual  citizens  numerous  species  of 
moneyed  capital,  aggregating  in  actual  value 
the  sum  of  $1,686,000,000,  whilst  it  has  by  its 
laws  subjected  national  bank  shares  In  the 
hands  of  individual  holders  thereof  (aggre- 
gating a  par  value  of  $83,000,000)  and  state 
bank  shares  (having  a  like  value  of  $22,- 
815,700)  to  taxation  upon  their  full  actual 
value,  less  only  a  proportionate  amount  of 
the  real  estate  owned  by  the  bank.*  This 
exemption,  it  is  claimed,  is  of  a  *very  material 
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part,  relatively/  of  the  whole,  and  renders 
the  taxation  of  national  banl£  shares  void." 
The  exemptions  referred  to  were  classified 
as  follows:  Shares  of  stock  In  the  hands  of 
the  individual  shareholders  of  all  incorporatr 
•ed  moneyed  or  stoclc  corporations  deriving 
an  Income  or  profit  from  their  capital  or  oth- 
-erwise,  Incorporated  by  the  laws  of  New 
Yorl^,  not  including  trust  companies  and  life 
insurance  companies  and  state  or  national 
banks  (the  value  of  such  shares  was  admit- 
ted to  be  1755,018,892);  trust  companies  a^d 
iife  insurance  companies,  the  value  of  whose 
shares  was  admitted  to  be  $35,558,900  (in  ad- 
dition the  life  insurance  companies  owned 
personal  property  composed  of  mortgages, 
loans,  and  bonds  to  the  amount  of  |195,257,- 
305);  saving  banks,  and  the  deposits  there- 
in, amounting  to  $437,107,501,  and  a  surplus 
of  $68,669,001;  certain  municipal  bonds,  is^ 
sued  by  the  city  of  New  York  under  an  act 
passed  in  18S0,  of  the  value  of  $13,467,000; 
shares  of  stock  in  corporations  created  by 
states  other  than  New  York,  in  the  hands  of 
individual  holders,  resident  of  said  state, 
amounting  to  $250,000,000. 

The  contention  on  behalf  of  the  national 
bank  was  that  within  the  doctrine  of  the 
1  use  of  Boyer  v.  Boyer,  113  U.  S.  689,  5  Sup. 
Ct.  706,  these  exemptions  constituted  so  ma- 
terial a  part,  relatively,  of  the  moneyed  capi- 
tal in  the  hands  of  individual  citizens  as  to 
make  the  tax  upon  the  shares  of  national 

^  banks  an  unfair  discrimination  against  that 

19  class  of  property. 

T  *  On  the  part  of  the  state  it  was  claimed  that 
the  shares  of  stock  in  the  various  companies 
incorporated  by  the  laws  of  New  York  as 
moneyed  or  stock  corporations,  deriving  an 
income  or  profit  from  their  capital  or  other- 
wise, including  trust  companies,  life  insur- 
ance companies,  and  savings  banks,  were  not 
juoueyed  capital  in  the  hands  of  the  Indl- 
\  idual  citizen  within  the  meaning  of  the  act 
•of  congress;  that,  if  any  of  them  are,  then 
I  he  corporations  themselves  were  taxed  un- 
•iler  the  laws  of  New  York  in  such  a  manner 
and  to  such  an  extent  that  the  shares  of 
stock  therein  are,  in  fact,  subject  to  a  tax 
43qual  to  that  which  was  assessed  upon 
shares  of  national  banks;  and  that,  if  there 
are  any  exceptions,  they  were  Immaterial  in 
amount,  and  based  upon  coaisiderations  which 
excluded  them  from  the  operation  of  the  rule 
of  relative  taxation  intended  by  the  act  of 
<:()ngress.  Upon  a  careful  review  of  the 
cases,  the  following  conclusions  were  reached 
by  the  court: 

•*Tlist  'moneyed  capital  in  the  hands  of  in- 
<lividual  citizens'  does  not  necessarily  em- 
brace shares  of  stock  held  by  them  in  all  cor- 
lx)iatious  wliere  capital  is  employed,  accord- 
ing to  their  respective  corporate  powers  and 
privileges,  in  business  carried  on  for  the  pe- 
cuniary profit  of  shareholders,  although 
shares  in  some  corporations,  according  to  the 
nature  of  their  business,  may  be  such  money- 
ed capital.    «    «    •    The  key  to  the  proper 


interpretation  of  the  act  of  congress  is  its  pol- 
icy and  purpose.  The  object  of  the  law  was 
to  establish  a  system  of  national  banking  in- 
stitutions, in  order  to  provide  a  uniform  and 
secure  currency  for  the  people,  and  to  facili- 
tate the  operations  of  the  treasury  of  the 
United  States.  The  capital  of  each  of  the 
banks  in  this  system  was  to  be  furnished  en- 
tirely by  private  individuals;  but,  for  the 
protection  of  the  government  and  the  people, 
it  was  required  that  this  capital,  so  far  as  it 
was  the  security  for  its  circulating  notes, 
should  be  invested  in  the  bonds  of  the  Unit- 
ed States.  These  bonds  were  not  subjects 
of  taxation;  and  neither  the  banks  them- 
selves, nor  their  capital,  however  invested, 
nor  the  shares  of  stock  therein  held  by  indi- 
viduals, could  be  taxed  by  the  states  in  which 
they  were  located  without  the  consent  of^ 
congress,  being  exempted  from  the  power  of^ 
the  states  in  this  respect^^because  these  banks* 
were  means  and  agencies  established  by  con- 
gress in  execution  of  the  powers  of  the  gov- 
ernment of  the  United  States.  It  was  deem- 
ed consistent,  however,  with  these  national 
uses,  and  otherwise  expedient,  to  grant  to 
the  states  the  authority  to  tax  them  within 
the  limits  of  a  rule  prescribed  by  the  law.  In 
fixing  those  limits  it  became  necessary  to 
prohibit  the  states  from  imposing  such  a  bur- 
den as  would  prevent  the  capital  of  indi- 
viduals from  freely  seeking  investment  in  in- 
stitutions which  it  was  the  express  object 
of  the  law  to  establish  and  promote.  The 
business  of  banking,  including  all  the  opera- 
tions which  distinguish  it,  might  be  carried 
on  under  state  laws,  either  by  corporations 
or  private  persons,  and  capital  in  the  form 
of  money  might  be  invested  and  employed  by 
individual  citizens  in  many  single  and  sepa- 
rate operations  forming  substantial  parts  of 
the  business  of  banking.  A  tax  upon  the 
money  of  individuals  invested  in  the  form  of 
shares  of  stock  In  national  banks  would  di- 
minish their  value  as  an  investment,  and 
drive  the  capital  so  invested  from  this  em- 
ployment, if  at  the  same  time  similar  invest- 
ments and  similar  employments  under  the 
authority  of  state  laws  were  exempt  from  an 
equal  burden.  The  main  purpose,  therefore, 
of  congress,  in  fixing  limits  to  state  taxation 
on  investments  in  the  shares  of  national 
banks,  was  to  render  it  impossible  for  the 
state,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  competition. 
by  favoring  institutions  or  individuals  carry- 
ing on  a  similar  business  and  operations  and 
investments  of  a  like  character.  The  bu- 
guage  of  the  act  of  congress  is  to  be  read  in 
the  light  of  this  policy.  Applying  this  rule 
of  construction,  we  are  led,  in  the  first  place, 
to  consider  the  meaning  of  the  words  'other 
moneyed  capital,'  as  used  in  the  statute.  Of 
course  it  Includes  shares  in  national  banks. 
The  use  of  the  word  'other*  requires  that  If 
bank  shares  were  not  'moneyed  capital,*  the 
word  'other,*  in  this  connection,  would  be 
without  significance.    But  'moneyed  capital* 
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does  not  mean  all  capital  the  value  of  which 

is   measured   In  terms  of  monej.     In  this 

iQ  sense,  all  kiods  of  real  and  personal  prop- 

Kerty  would  be  embraced  by  It,  for  they  all 

•  have  an  esti mated  •vaiue  as  the  subjects  of 
sale.  Neither  does  it  necessarily  include  all 
forms  of  investment  in  which  the  interest  of 
the  owner  is  expressed  In  money.  Shares  of 
stock  in  railroad  companies,  mining  compa- 
nies, manufacturing  companies,  and  other 
corporations  ai'e  represented  by  certificates 
showing  that  the  owner  is  entitled  to  an  in- 
terest, expressed  in  money  value,  in  the  en- 
tire capital  and  property  of  the  corporation; 
but  the  property  of  the  corporation  which 
constitutes  its  invested  capital  may  consist 
mainly  of  real  and  personal  property,  which, 
in  the  hahds  of  individuals,  no  one  would 
think  of  calling  ^moneyed  capital,'  and  its 
business  may  not  consist  in  any  kind  of  deal- 
ing in  money,  or  commercial  representatives 
of  money.  So  far  as  the  policy  of  the  gov- 
ernment in  reference  to  national  banks  is 
concerned,  it  is  indifferent  how  the  states 
may  choose  to  tax  such  corporations  as  those 
Just  mentioned,  or  the  interest  of  individuala 
in  them,  or  whether  th^  should  be  taxed  at 
alL  Whether  property  interests  in  railroads, 
in  manufacturing  enterprises,  in  mining  in- 
vestments and  others  of  that  description  are 
taxed  or  exempted  from  taxation,  in  the  con- 
templation of  the  law,  would  have  no  effect 
upon  the  success  of  national  banks.  Tbere 
is  no  reason,  therefore,  to  suppose  that  con- 
gress bitended,  in  respect  to  these  matters,  to 
interfere  with  the  power  and  policy  of  the 
states.  The  business  of  banking,  as  defined 
by  law  and  custom,  consists  in  the  issue  of 
notes  payable  on  demand,  intended  to  cir- 
culate as  money  where  the  banks  are  banks 
of  issue;  in  receiving  deposits  payable  on  de- 
mand; in  discounting  commercial  paper; 
making  loans  of  money  on  collateral  security; 
buying  and  selling  bills  of  exchange;  nego- 
tiating loans;  and  dealing  in  negotiable  se- 
curities issued  by  the  government,  state  and 
national,  and  municipal  and  other  corpora- 
tions. These  are  the  operations  in  which  the 
capital  invested  in  national  banks  is  employ- 
ed, and  it  is  the  nature  of  that  employment 
which  constitutes  it  in  the  eye  of  this  statute 
'moneyed  capital.'  Oorporations  and  individ- 
uals carrying  on  these  operations  do  come  in- 
to competition  with  the  business  of  national 
banks,  and  capital  in  the  hands  of  Individuals 

^  thus  employed  is  what  is  intended  to  be  de- 
«  scribed  by  the  act  of  congress. 

•  ''That  the  words  of  the  law  must  be  so 
limited  appears  from  another  consideration. 
They  do  not  embrace  any  moneyed  capital, 
in  the  sense  Just  defined,  except  that  in  the 
hands  of  individual  citizens.  This  excludes 
moneyed  capital  in  the  hands  of  corpora- 
tions, although  the  business  of  some  corpora- 
tions may  be  such  as  to  make  the  shares 
therein  belonging  to  individuals  moneyed 
capital  in  their  hands,  as  in  the  case  of 
banks.    A  railroad  company,  a  mining  com- 


pany, an  insurance  company,  or  any  othef 
corporation  of  that  description,  may  have  a 
large  part  of  its  capital  in  securities  payable 
in  money,  and  so  may  be  the  owners  of  mon- 
eyed capital;  but,  as  we  have  seen,  the 
shares  of  stock  in  such  companies  held  by  in- 
dividuals are  not  moneyed  capital. 

•The  terms  of  the  act  of  congress,  there- 
fore, include  shares  of  stock  or  other  interest^f 
owned  by  individuals  in  all  enterprises  iik 
which  the  capital  employed  in  carrying  orii 
its  business  Is  money,  where  the  object  of 
the  business  is  the  making  of  profit  by  its- 
use  as  money.  The  moneyed  capital  thus- 
employed  is  invested  for  that  purpose  In  se- 
curities by  way  of  loan,  discount,  or  other- 
wise, which  are  from  time  to  time,  according- 
to  the  rules  of  the  business,  reduced  agaln> 
to  money  and  reinvested.  It  incltides  money 
in  the  hands  of  individuals  employed  in  a 
similar  way,  invested  in  loans,  or  in  securi- 
ties for  the  payment  of  money,  either  as  an 
investment  of  a  permanent  character,  or 
temporarily  wltto  a  view  to  sale  er  repay- 
ment and  reinvestment.  In  this  way  the 
moneyed  capital  in  the  hands  of  tadividuals 
is  distinguished  from  what  Is  known  gener- 
ally as  personal  property.  Accordingly,  it 
was  said  in  Bank  v.  Britton,  105  U.  S.  322: 
The  act  of  congress  does  not  make  the  tax 
on  personal  property  the  measure  of  the  tax 
on  bank  shares  in  the  state,  but  the  tax  on 
moneyed  capital  in  the  hands  of  the  Ladivid- 
ual  citlasen.  Credits,  moneys  loaned  at  \Ur 
terest,  and  demands  against  persons  or  cor- 
porations, are  more  purely  representative  of 
moneyed  capital  than  personal  property,  so 
far  as  they  can  be  said  to  differ.  Undoul)t- 
edly,  there  may  be  said  to  be  much  personal 
property  exempt  from  taxation  without  giv*^ 
ing  bank  shares  a  right  to  similar  exemption,^ 
because  personal*  property  is  not  necessari-*- 
ly  moneyed  capital.  But  the  rights,  credits, 
demands,  and  money  at  interest  mentioned 
in  the  Indiana  statute,  from  which  bona  fide 
debts  may  be  deducted,  all  mean  moneyed 
capital  invested  in  that  way.*" 

In  respect  to  trust  companies,  the  court 
held  that  it  was  evident,  from  the  powers 
granted  them  in  the  legislatioai  of  New  York, 
that  they  were  not  banks,  in  the  commercial 
sense  of  that  word,  and  did  not  perform  the 
function  of  banks  in  carrying  on  the  ex- 
changes of  commerce,  and  that,  taxed  as 
they  were,  on  their  franchises  based  on  in- 
come, it  could  not  be  said  that  there  existed 
any  discrimination  against  national  banks. 
As  to  savings  banks,  it  was  held  that,  though 
it  could  not  be  denied  that  their  deposits 
constituted  moneyed  capital  in  the  hands  of 
individuals*  yet  it  was  clear  that  they  were 
not  within  the  meaning  of  the  act  of  con- 
gress in  such  a  sense  as  to  require  that  if 
they  are  exempted  from  taxation,  shares  of 
stock  in  national  banks  must  also  be  exempt- 
ed; that  it  was  part  of  the  policy  of  the 
state  to  encourage  the  accumulation  of  small 
savings  belonging  to  the  industrious   and 
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thrifty,  and  were  within  the  reasonable  exer- 
cise of  the  power  of  the  starte  to  exempt  par- 
ticular kinds  of  property;  and  the  conclnaion 
of  the  court  in  respect  to  savinsrs  banljcs  was 
thus  expressed:  "The  only  limitation,  npon 
deliberate  reflection,  we  now  think  It  nec- 
essary to  add,  is  that  these  exceptions  shonld 
be  founded  on  just  reason,  and  not  operate 
as  an  unfriendly  discrimination  against  in- 
yestments  in  national  bank  shares.  How- 
ever large,  therefore,  may  be  the  amount  of 
moneyed  capital  In  the  hands  of  IndlYlduals, 
in  the  shape  of  deposits  in  sayings  banks  as 
now  organized,  which  the  policy  of  the  state 
exempts  from  taxation  for  its  own  purposes, 
that  exemption  cannot  affect  the  rule  for  the 
taxation  of  shares  in  national  banks,  pro- 
vided they  are  taxed  at  a  rate  not  greater 
than  other  moneyed  capital  in  the  hands  of 
indiyidual  citizens  otherwise  subject  to  taxa- 
tion.- 

The  conclusions  to  be  deduced  from  these 
decisions  are  that  money  invested  in  coipo- 
rations  or  in  individual  enterprises  that  car- 
^ry  on  the  business  of  railroads,  of  manufac- 
^turing  enterprises,  mining  investments,  and 
•  Investments  in  mortgages,*does  not  come  in- 
to competition  with  the  business  of  national 
banks,  and  la  not,  therefore,  within  the 
meaning  of  the  act  of  congress;  that  such 
stocks  as  those  in  Insurance  companies  may 
be  legitimately  taxed  on  income  instead  of 
on  value,  because  such  companies  are  not 
competitors  for  business  with  national  banks; 
and  that  exemptions,  however  large,  of  de- 
posits in  savings  banks,  or  of  moneys  belong- 
ing to  charitable  institutions,  If  exempted 
for  reasons  of  public  policy,  and  not  as  an 
unfriendly  discrimination  against  Invest- 
ments in  naticmal  bank  shares,  should  not  be 
regarded  as  forbidden  by  section  5219  of  the 
Revised  Statutes  of  the  United  States. 

We  shall  now,  in  the  light  of  the  previous 
decisions,  advert  to  the  allegations  contained 
in  the  bill  of  complaint 

The  substance  of  those  allegations  is: 
First,  that  there  was  taxable  moneyed  capi- 
tal in  Ghehalis  county  which  escaped  taxa- 
tion, amounting  to  $237,400;  second,  that 
there  was  also  unassessed  moneyed  capital 
in  other  portions  of  the  state  exceeding  $14,- 
000,000;  third,  that  the  moneyed  capital  in- 
vested in  the  banks,  national  and  state,  was 
$11,000,000;  fourth,  that  there  was  Invested 
in  the  stocks  and  bonds  of  insurance,  wharf, 
and  gas  companies  and  other  moneyed  insti- 
tutions, moneyed  capital  amounting  to  at 
least  $26,000,000. 

Even  if  it  be  conceded  that  the  stocks  and 
bonds  of  insurance,  wharf,  and  gas  compa- 
nies were,  in  point  of  fact,  exempted  from 
taxation,  such  companies  are  not,  as  we  have 
seen,  competitors  for  business  with  the  na- 
tional banks,  and  therefore  might  be  legally 
exempted.   As  to  the  sum  of  $237,400,  alleged 


to  be  invested  by  individual  citizens  of  Ghe- 
halis county  in  loans  and  securities  to  them 
payable  and  owing  by  other  citizens  of  that 
county,  we  are  not  informed  by  the  bill  of 
the  nature  of  such  loans  and  securities,  and, 
as  against  the  pleader,  we  may  well  assume 
that  they  belong  to  a  class  of  Investments 
which  does  not  compete  with  the  business  of 
national  banks.  The  same  is  true  of  the  sum 
of  $14,000,000  alleged  to  be  invested  in  loans 
and  securities  by  cKizens  of  the  state  of 
Washington,  and  to  them  payable  and  owing 
by  other  citizens  of  said  state. 

It  is,  indeed,  alleged  In  the  bUl  that  tliese^ 
investments  were  '^taxable  capital,*'  but  thatv 
is  an  averment  in  the  nature  of  a*legal  con-* 
elusion.     If  those  loans  and  securities  had 
been  identified  in  the  bill,  or  their  character 
described,  the  court  might  have  reached  a 
different  conclusion  as  to  their  taxable  char- 
acter. 

There  Is  an  allegation  in  the  bill  that  the 
omission  by  the  taxing  officers  of  these 
classes  of  capital  from  assessment  and  taxa- 
tion was  in  pursuance  of  an  opinion  rendered 
by  the  attorney  general  of  the  state  of  Wash- 
ington; and  it  Is  alleged  that  the  said  attor- 
ney general  was  required  by  the  laws  of  the 
state  to  render  opinions  upon  request  of  the 
assessors.  But  the  bill  does  not  set  forth 
that  opinion,  or  the  reasons  upon  which  the 
attorney  general  proceeded.  The  supreme 
court  of  the  state  of  Washington,  adverting 
to  this  allegation  of  the  bill,  suggests  that 
it  is  probable  that  the  opinion  referred  to 
was  one  dated  February  5,  1891,  addressed 
to  the  state  auditor,  and  in  which  the  attor- 
ney general  advised  that  accounts,  promis- 
sory notes,  and  mortgages  were  to  be  ex- 
empted, in  order,  perhaps,  to  avoid  double 
taxation.  And  the  supreme  court  well  ob- 
serves that  if  the  action  of  the  assessors  was 
based  upon  this  decision  of  the  law  officer 
of  the  state,  and  went  no  further,  the  allega- 
tions of  the  bill  would  certainly  turn  out  to 
be  unsupported.    6  Wash.  64,  32  Pac.  1051. 

We  agree  with  the  supreme  court  of  Wash- 
ington in  thinking  that  the  allegations  of 
this  complaint  nowhere  show  that  any  mon- 
eyed capital  of  the  character  defined  by  the 
federal  supreme  court  was  omitted,  or  in- 
tended to  be  omitted,  by  the  assessors;  or  if 
the  intention  of  the  complaint  be  to  cover 
any  such  existing  cases,  the  allegations  are 
so  general  and  indefinite  that  they  cannot 
be  made  the  basis  of  action. 

The  Judgment  of  the  supreme  court  of 
Washington  is  affirmed. 

Mr.  Justice  HARLAN,  .Mr.  Justice  BROWN, 
and  Mr.  Justice  WHITE  are  of  opinion  that 
the  bill  makes  a  prima  facie  case  of  illegai 
discrimination  against  capital  invested  in 
national  bank  stock,  and  therefore  that  the 
demurrer  should  have  been  overruled. 
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a66  T7.  s.  m) 

In  re  BCKABT. 
(April  19,  1897.) 
No.  14,  OriginaL 
Habbas  Corpdb— Dbfeotivb  Vbbdiot. 
That  a  verdict  of  ^'guilty*'  under  an  indict- 
ment for  murder  does  not  specify  the  degree  of 
murder,  so  as  to  enable  the  court  to  fix  the  prop- 
er  punishment,    does    not   render   a   sentence 
thereunder  void,  but  it  is  erroneous  merely,  and 
not  reviewable  on  habeas  corpus. 

Rublee  A.  Cole,  for  petitioner.  W.  H. 
Mylrea,  for  respondent 

Mr.  Justice  WHITB  delivered  the  opinion 
of  the  court 

This  is  an  application  for  the  allowance  of 
a  writ  of  habeas  corpus,  to  obtain  the  dis- 
charge of  the  petitioner  from  an  alleged  un- 
lawful imprisonment  in  the  Wisconsin  State 
Prison. 

From  the  statements  In  the  petition  and 
return,  it  appears  that  petitioner  has  been 
detained  In  custody  since  April  13,  1878,  un- 
der a  Judgment  of  tne  circuit  court  of  Jeffer- 
son county,  Wis.,  ertered  upon  a  verdict  of 
a  jury  finding  him  "guilty,"  after  trial  had, 
upon  an  information  which  charged  Eckart 
with  having,  "on  the  13th  day  of  December 
In  the  year  1877,  at  Jefferson  county,  state 
of  Wisconsin,  unlawfully,  feloniously,  and 
of  his  malice  aforethought  killed  and  mur- 
dered Charles  Paterson,  against  the  peace 
and  dignity  of  the  state  of  Wisconsin."  The 
ground  relied  upon  to  establish  that  the  im- 
prisonment, under  the  Judgment  referred  to, 
was  unlawful,  is  that,  under  the  laws  of  Wis- 
consin, murder  is  divided  into  three  degrees, 
^,  the  punishment  varying  according  to  the  de- 
oD^ree,  and  that,  as  the  verdict  in  question 
♦  tailed  to  specify  the  degree  •of  murder  of 
which  the  accused  was  found  guilty,  the  trial 
court  was  without  Jurisdiction  to  pass  sen- 
tence and  Judgment  upon  the  accused,  and 
the  deprivation  of  liberty  under  such  Judg- 
ment Is  without  due  process  of  law. 

It  also  appears  from  the  statements  in  the 
petition  and  answer  to  the  rule  that  in  Sep- 
tember, 1S5X5,  Eckart  unsuccessfully  applied 
to  the  supreme  court  of  Wisconsin  for  the 
allowance  of  a  writ  of  habeas  corpus,  assert- 
ing  in  his  petition  the  same  detention  and 
the  same  grounds  for  his  right  to  release  as 
Is  relied  upon  in  the  present  application,  and 
that  in  his  petition  to  the  Wisconsin  court  he 
specially  set  up  that  he  was  restrained  of 
his  liberty  "contrary  to  the  constitution  of 
the  United  States  and  laws  enacted  thereun- 
der, and  without  the  due  process  of  law 
jruarontied  by  the  fourteenth  amendment  to 
that  instrument."     * 

It  has  becu  held  by  the  supreme  court  of 
Wisconsin  that,  under  the  statutes  of  that 
state,  an  allegation  of  the  commission  of 
crime  in  language  such  as  was  employed  in 
the  information  upon  which  Eckart  was  tried 
would  justify  a  conviction  of  murder  in  ei- 
ther the  first,  second,  or  third  degree,  and  it 


has  also  been  there  held  that  the  Jury  must 
find  the  degree  in  their  verdict,  hi  order  that 
the  court  may  impose  the  proper  punish- 
ment Hogan  V.  State,  30  Wis.  428,  434;  Al* 
len  y.  State,  85  Wis.  82,  54  N.  W.  999;  La 
Tour  ▼.  State  (Wis.)  67  N.  W,  1138. 

In  its  decision  refusing  the  writ  applied  for 
by  Bckart,  the  supreme  court  of  Wisconsin 
held  that,  while  the  conviction  under  'the 
sentence  in  question  was  erroneous,  the  er- 
ror In  passing  sentence  was  not  a  Jurisdic 
tional  defect,  and  the  Judgment  was  there- 
fore not  void.  In  this  view  we  concur.  The 
court  had  Jurisdiction  of  the  ofitense  charged, 
and  of  the  person  of  the  accused.  The  ver- 
dict clearly  did  not  acquit  him  of  the  crime 
with  which  he  was  charged,  but  found  thai 
he  had  committed  an  offense  embraced  with 
in  the  accusation  upon  which  he  was  tried. 
It  was  within  the  Jurisdiction  of  the  trial 
Judge  to  pass  upon  the  sufficiency  of  the  ver- 
dict, and  to  construe  its  legal  meaning,  and 
if ,  In  so  doing,  he  erred,  and  held  the  verdict 
to  be  sufficiently  certain  to  authorize  the  im  ^ 
position  of  punishment  for  the  highest  graded 
of  the  offense  charged,  it^was  an  error  com  • 
mitted  in  the  exercise  of  Jurisdiction,  and 
one  which  does  not  present  a  Jurisdictional 
defect,  remediable  by  the  writ  of  habeas  cor 
pus.  The  case  is  analogous  in  principle  to 
that  of  a  trial  and  conviction  upon  an  indict- 
ment, the  facts  averred  in  which  are  assert- 
ed to  be  insufficient  to  constitute  an  offense 
against  the  statute  claimed  to  have  been  vio- 
lated. In  this  class  of  cases  it  has  been  held 
that  a  trial  court  possessing  general  Jurisdic 
tion  of  the  class  of  offenses  within  which  is 
embraced  the  crime  sought  to  be  set  forth 
in  the  indictment  is  possessed  of  authority 
to  determine  the  sufficiency  of  an  indict- 
ment, and,  in  adjudging  it  to  be  valid  and 
sufficient,  acts  within  its  Jurisdiction,  and 
a  conviction  and  Judgment  thereunder  can- 
not be  questioned  on  habeas  corpus,  because 
of  a  lack  of  certainty  or  other  defect  in  the 
statement  In  the  Indictment  of  the  facts  aver- 
red to  constitute  a  crime.  In  re  Coy,  127  U. 
S.  731«  75&-75S,  8  Sup.  Ct  12C3,  and  cases 
there  cited. 

The  ruling  in  £x  parte  Belt,  159  U.  S.  95. 
15  Sup.  Ct  9S7,  is  also  applicable.  There  an 
application  was  presented  for  leave  to  file 
a  petition  for  a  writ  of  habeas  corpus  di- 
rected to  the  superintendent  of  the  Albany 
County  Penitentiary,  In  the  state  of  New 
York,  for  the  discharge  of  Belt  from  custody 
under  a  sentence  of  the  supreme  court  of  the 
District  of  Columbia.  Belt  had  been  Indict- 
ed for  the  crime  of  larceny.  In  the  course  of 
the  trial  the  record  of  a  former  conviction 
of  larceny  was  introduced,  to  establish  that 
the  offense  for  which  the  prisoner  was  then 
upon  trial  was  a  second  offense,  which  fact 
if  established,  subjected  the  accused  to  a 
greater  punishment  than  would  otherwise  be 
authorized.  Objection  was  taken  to  the  ad- 
mission of  the  record,  on  the  ground  that  it 
showed  a  waiver  of[3i^j3^^(of(trhil  by  a 
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Jury  on  the  part  of  the  prisoner,  and  a  trial 
and  conyiction  by  the  court  alone  without  a 
jury,— a  mode  of  procedure  claimed  to  be  in 
violation  of  the  constitution  of  the  United 
States,  and  rendering  the  subsequent  pro- 
ceedings null  and  void.  The  objection  was 
overruled,  and  Belt  was  convicted  and  sen- 
tenced. The  Judgment  being  affirmed  on  ap- 
peal. Belt  made  the  application  to  this  court 
referred  to,  asking  to  be  relieved  from  Im- 
^  prisonment  under  the  alleged  void  sentence 
X  and  Judgment.    It  was  argued  on  his  behalf 

•  that  the  constitutional  requirement  of  trial 
by  a  Jury  in  criminal  cases  could  not  be 
waived  by  the  accused,  though  in  pursuance 
of  a  statute  authorizing  such  a  waiver;  and, 
on  the  assumption  that  the  first  conviction 
was  necessarily  void,  the  second  conviction 
predicated  thereon  was  likewise  a  nullity. 
Upon  the  authority,  however,  of  Ex  parte 
Bigelow,  113  U.  S.  328,  5  Sup.  OL  542,  it  was 
held  that  the  ground  of  application  did  not 
go  to  the  Jurisdiction  or  authority  of  the  trial 
court,  but  was  allegation  of  mere  error, 
which  was  not  reviewable  on  habeas  corpus; 
citing,  on  this  latter  proposition,  In  re  Schnei- 
der, 148  U.  S.  162, 18  Sup.  Ct.  572. 

The  case  of  Ex  parte  Bigelow  determined 
that  the  action  of  a  trial  court  in  overruling 
a  plea  of  former  Jeopardy  could  not  be  re- 
viewed on  habeas  corpus.  In  the  course  of 
the  opinion,  the  court  said  (page  330,  113  U. 
S.,  and  page  543,  5  Sup.  Ct) : 

•*The  trial  court  had  Jurisdiction  of  the  of- 
fense described  in  the  indictment  on  which 
the  prisoner  was  tried.  It  had  Jurisdiction 
of  the  prisoner,  who  was  properly  brought 
before  the  court.  It  had  Jurisdiction  to  hear 
the  charge  and  the  evidence  against  the  pris- 
oner. It  had  Jurisdiction  to  hear  and  to  de- 
cide upon  the  defenses  olfered  by  him.  The 
matter  now  presented  was  one  of  those  de- 
fenses. Whether  it  was  a  sufficient  defense 
was  a  matter  of  law,  on  which  that  court 
must  pass  so  far  as  it  was  purely  a  ques- 
tion of  law,  and  on  which  the  Jury,  under  the 
instruction  of  the  court,  must  pass,  if  we 
can  suppose  any  of  the  facts  were  such  as 
required  submission  to  the  Jury.  If  the 
question  had  been  one  of  former  acquittal,— 
a  much  stronger  case  than  this,— the  court 
would  have  had  Jurisdiction  to  decide  upon 
the  record  whether  there  had  been  a  former 
acquittal  for  the  same  offense;  and,  if  the 
Identity  of  the  offense  were  In  dispute,  it 
might  be  necessary  on  such  a  plea  to  submit 
that  question  to  the  Jury  on  the  Issue  raised 
by  the  plea.  The  same  principle  would  ap- 
ply to  a  plea  of  a  former  conviction.  Clearly, 
in  these  cases  the  court  not  only  has  Juris- 
diction to  try  and  decide  the  question  raised, 
but  It  is  Its  imperative  duty  to  do  so.  If 
the  court  makes  a  mistake  on  such  trial,  it 
is  error  which  may  be  corrected  by  the  usual 
^  TO  odes  of  correcting  such  errors;  but  that 
§  the  court  had  Jurisdiction  to  decide  upon  the 

•  matter  raised  by  the  plea,  both  as^matter  of 
law  and  of  fact,  cannot  be  doubted.   •    •    • 


It  may  be  confessed  that  it  Is  not  always 
very  easy  to  determine  what  matters  go  to 
the  Jurisdiction  of  a  court,  so  as  to  make  Its 
action,  when  erroneous,  a  nullity.  But  the 
general  rule  is  that  when  the  court  has  Juris- 
diction by  law  of  the  olfense  charged,  and  of 
the  party  who  is  so  charged,  Its  Judgments 
are  not  nullities." 

In  the  Belt  Case,  this  court,  speaking 
through  Mr.  Chief  Justice  Puller,  said  (page 
©9, 159  U.  S.,  and  page  988. 15  Sup.  Ct.): 

"Without  in  the  least  suggesting  a  doubt  as 
to  the  efficacy,  value,  and  Importance  of  the 
system  of  trial  by  Jury  in  criminal  as  well  as 
in  civil  actions,  we  are  clearly  of  opinion 
that  the  supreme  court  of  the  District  had 
Jurisdiction  and  authority  to  determine  the 
validity  of  the  act  which  authorized  the 
waiver  of  a  Jury,  and  to  dispose  of  the  ques- 
tion as  to  whether  the  record  of  a  conviction 
before  a  Judge  without  a  Jury,  where  the 
prisoner  waived  trial  by  Jury  according  to 
statute,  was  legitimate  proof  of  a  first  of- 
fense; and,  this  being  so,  we  cannot  review 
the  action  of  that  court  and  the  court  of  ap- 
peals in  this  particular  on  habeas  corpus." 

The  case  presented  by  the  record  Is  not 
within  any  of  the  exceptions  to  the  general 
rule  that  when  a  court  has  Jurisdiction  by 
law  of  the  offense  charged,  and  of  the  party 
who  is  so  charged,  its  Judgments  are  not 
nullities,  which  can  be  collaterally  attacked. 
The  writ  of  habeas  corpus  cannot  be  made 
to  perform  the  functions  of  a  writ  of  error. 
U.  S.  V.  Pridgeon,  153  U.  S.  48,  14  Sup.  Ct. 
746.  It  follows  that  the  rule  must  be  dis- 
charged, and  the  writ  refused,  and  It  is  so 
ordered. 


(166  U.  S.  485) 
S&ADIG  et  ai.  v.  BALDWIN. 
(April  19,  1897.) 
No.  222. 

Jurisdiction  of  Suprbme  Court  —  Ekuor  to 
State  Courts— Federal  Question. 
To  sustain  the  jurisdiction  of  the  supreme 
court  on  the  ground  that  a  right  under  the  con- 
stitution was  denied  by  the  state  courts,  it  must 
appear  from  the  record  that  plaintiff  in  error 
specially  set  up  or  claimed  the  protection  of 
some  clause  of  the  federal  constitution;  and  it 
is  not  BuflScient  that  such  a  claim  was  made 
merely  In  the  briefs  and  oral  arguments  in  the 
state  supreme  court. 

In  'Xhrror  to  the  Suprenie  Court  of  the  State 
of  California. 

Edmund  Tauszky,  for  plaintiffs  In  error.  T. 
C.  Van  Ness,  for  defendant  In  error.  e 

•Mr.  Justice  WHITE,  delivered  the  opinion* 
of  the  court. 

The  action  below  was  originally  instituted 
ha  the  superior  court  of  the  state  of  Califor- 
nia In  and  for  the  county  of  San  Francisco  by 
the  defendant  in  error,  to  recover  from  plain- 
tiffs in  error  the  sum  of  $595,  with  interest 
and  costs.  The  complainant  was  In  the  or- 
dinary form  for  money  had  and  received. 
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and  did  not  otherwise  Indicate  the  nature  or 
character  of  plaintiff's  alleged  cause  of  ac- 
tion. A  demurrer  to  the  complaint  having 
been  overruled*  defendants  filed  an  answer 
simply  denying  any  Indebtednesa  to  the 
pUlntlff. 

Upon  the  trial  before  the  court  without  a 
Jury,  It  developed  that  the  plaintiff  based 
her  right  to  recover  upon  section  26  of  artlcla 
4  of  the  constitution  of  the  state  of  Califor- 
nia, which  provides  as  follows:  *'A11  con- 
tracts for  the  sale  of  shares  of  the  capital 
stock  of  any  corporation  or  association  on 
margin  or  to  be  delivered  at  a  future  day 
shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered  by  the  party  pay- 
ing It  by  suit  in  any  court  of  competent  ju- 
risdiction." The  defendants  were  shown  to 
be  partners,  engaged  in  business  as  stock- 
brokers, and  the  amount  claimed  from  them 
was  the  aggregate  of  sums  asserted  to  have 
been  paid  them  from  time  to  time  as  margins 
upon  purchases  of  stock  for  account  of  the 
plaintiff. 
^  The  record  clearly  establishes  that  at  the 
oo  trial  the  validity  of  the  constitutional  provl- 
•"sion  referred  to  was  assumed,  and*that'the 
dole  contention  was  whether  or  not  the  deal- 
ings between  the  parties,  as  shown  by  the 
evidence,  were  of  the  character  prohibited 
by  the  state  constitution.  At  the  close  of  the 
testimony  for  the  plaintiff,  the  defendants 
moved  for  a  nonsuit,  upon  the  single  ground 
'*that  It  has  not  been  shown  that  there  was 
any  transaction  In  margins  between  the  par- 
ties, such  as  Is  inhibited  by  the  constitution* 
There  Is  no  evidence  here  showing  what  con- 
stitutes margin  contract,  or  that  there  was 
any  contract  for  the  sale  of  stocks  on  margin 
between  plaintiff  and  defendants." 

The  court  having  rendered  Its  decision  In 
favor  of  the  plaintiff,  the  defendants  filed  a 
motion  for  a  new  trial,  and  with  it  a  state- 
ment in  conformity  to  the  state  practice,  con- 
taining specifications  of  errors  in  law  occur- 
ring at  the  trial,  and  of  particulars  in  which 
the  evidence  was  insufficient  to  sustain  the 
decision,  as  also  specifications  of  the  particu- 
lars In  which  the  decision  was  against  law. 
Nowhere,  however,  in  such  motion  or  state- 
ment, was  any  question  raised  as  to  the  va- 
lidity of  the  constitutional  provision;  nor 
was  there  contained  therein  any  assertion  that 
rights  of  the  defendants  under  the  federal 
constitution  were  Invaded.  From  the  judg- 
ment entered,  an  appeal  was  taken  to  the  su- 
preme court  of  the  state.  That  appeal  was 
heard  in  department  1  of  the  court,  by  which 
tribunal  the  judgment  was  modified  by  ex- 
cluding Interest  The  opinion  of  the  court 
(KM  Cal.  504,  38  Pac.  3G3,  722)  discloses  that 
the  questions  passed  upon  were  solely  those 
which  were  presented  by  the  record  as 
brought  up  from  the  trial  court  A  petition 
was  subsequently  filed  for  a  rehearing  of 
the  case  in  banc,  but  the  application  was  de- 
Oiled.  Thereupon  the  case  waa  brought  to 
this  toxai  for  review. 


The  errors  assigned  assert  that  section  20 
of  article  4  of  the  constitution  of  the  state  Is 
repugnant  to  section  1  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States,  and  to  section  8  of  article  1  of  the 
same  Instrument;  and  that  the  decision  of 
the  supreme  court  of  the  state  holding  that 
the  contracts  between  the  parties  constituted 
aales  of  stocks  on  margins,  within  the  mean- 
ing of  the  state  constitution,  Impaired  the  ob-S 
ligation  of  a  contract,  and  was  repugnant  no7 
section  10  of  article  1  of  the  constitution  of 
the  United  States. 

It  Is  clear,  however,  that  we  have  no  juris- 
diction to  pass  upon  the  questions  presented 
In  these  assignments,  for  the  reason  that  It 
nowhere  appears  In  the  record  that  the  plain- 
tiffs In  error  at  any  time  questioned  the  va- 
lidity, under  the  constitution  of  the  United 
States,  of  the  section  of  the  state  constitution 
relied  on  to  support  the  claim  made  against 
them,  or  In  any  manner  specially  set  up  or 
claimed  the  protection  of  any  clause  of  the 
constitution  of  the  United  States. 

The  contention  that  there  was  a  federal 
question  raised  below  finds  Its  only  support 
In  the  fact  that  there  has  been  printed  in 
the  record,  as  filed  In  this  court,  what  pur- 
ports to  be  an  extract  from  the  closing  brief 
of  counsel  presented  to  the  supreme  court  of 
the  state.  In  which  such  a  federal  question  is 
discussed;  and  It  Is  asserted  orally  at  bar 
that  In  the  oral  argument  made  In  the  su- 
preme court  of  California  a  claim  under  the 
federal  constitution  was  presented.  But, 
manifestly,  the  matters  referred  to  form  no 
part  of  the  record,  and  are  not  adequate  to 
create  a  federal  question  when  no  such  ques- 
tion was  necessarily  decided  below;  and  the 
record  does  not  disclose  that  such  issues  were 
set  up  or  claimed  In  any  proper  manner  in 
the  courts  of  the  state.  PIm  v.  St  Louis, 
165  U.  S.  273,  17  Sup.  Ct.  322;  Chicago  &  N, 
W.  Ry.  Ca  v.  Chicago,  164  U.  S.  454,  457,  17 
Sup.  Ct  129;  Dibble  v.  Land  Co.,  163  U.  S. 
63,  70,  16  Sup.  Ct.  939;  Ansbro  v.  U.  S.,  159 
U.  S.  695, 16  Sup.  Ct.  187;  Say  ward  v.  Denny, 
158  U.  S.  180, 15  Sup.  Ct  777,  and  cases  there 
cited. 

Dismissed  for  want  of  jurisdiction. 


(166  U.  &  493) 

CARTER  V.  RUDDY  et  aL 

(April  19,  1897.) 

No.  250. 

Ejsotmsrt  —  Equitable  Titlb  —  Location   of 

Sioux  Half-Bkeed  Scrip— Adveusb 

Possession. 

1.  The  mere  location  of  Sioux  half-breed 
scrip,  issued  under  the  act  of  July  17,  1854  (10 
Stat.  304),  Tests  in  the  locator  only  nn  equitable 
title,  upon  which  ejectmeut  cannot  be  sustained 
in  a  federal  court  prior  to  the  issuance  of  a  pat- 
ent 

2.  The  erection  of  houses  on  two  lots  of  a  va- 
cant and  uninclosed  town  block,  by  one  holding 
title  to  the  whole  block  under  a  deed  describing 
it  as  composed  of  a  number  of  lots,  and  refitr- 
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ring  to  a  plat  which  shows  K  to  coinprise  two 
tiers  of  lots,  separated  bj  an  alley,  is  not,  as 
mere  matter  of  law,  conBtructive  possession  of 
the  entire  half  block  in  which  the  two  lots  are 

situuted. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit 

On  April  12,  1889,  plaintiff  in  error  com- 
menced an  action  of  ejectment  in  the  district 
court  of  Shoshone  county,  territory  of  Idaho, 
to  recover  of  defendants  the  possession  of  a 
portion  of  the  N.  ^  of  block  22  in  the  town 
of  Wallace,  In  said  county  and  territory,  and 
damages  for  the  detention  thereof.  After  an- 
swers by  the  several  defendants  (Idaho  hav- 
ing been  admitted  Into  the  Union  as  a  state), 
the  case  was,  on  application  of  the  plaintiff, 
transferred  to  the  circuit  court  of  the  United 
States  for  the  district  of  Idaho.  The  petition 
for  the  transfer  alleged  two  grounds:  One, 
diverse  citizenship;  and  the  other,  the  ezist- 
^  ence  of  federal  questions,  to  wit  the  consti-uc- 
^  tion  of  the  act  of  congress  of  date  TTnly  17, 
*  1854,  authorizing  the  issue  and  location  of 
Sk>ux  half-breed  scrip  (10  Stat  304),  the  con- 
struction of  sections  2387  to  2389,  Rev.  St,  re- 
lating to  town  sites,  and  the  question  whether 
section  4556,  Rev.  St  Idaho  1887,  is  or  is  not 
Inconsistent  with  the  laws  of  congress  gov- 
erning the  possession  and  disposition  of  the 
irabllc  lands.  A  trial  was  had  before  a  Jury, 
commencing  on  December  4,  1891,  which  re- 
sulted In  a  verdict  for  the  defendants.  Upon 
this  verdict.  Judgment  was  entered  In  their 
favor,  which  Judgment  was  aifirmed  by  the 
court  of  appeals.  15  U.  S.  App.  129,  6  C.  C. 
A.  3,  and  50  Fed.  542.  Thereupon  the  case 
was  brought  here  on  error. 

J.  R.  McBride,  Albert  Allen,  and  W.  B.  Hey- 
burn,  for  plaintiff  in  error.  Edgar  Wilson,  for 
defendants  in  error. 

Blr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

The  first  question  arises  on  the  plaintiffs 
claim  of  a  legral  title  by  virtue  of  a  location 
of  Sioux  half-breed  scrip.  It  appears  that 
under  the  act  of  congress,  a  certificate  (No. 
430,  letter  C,  for  80  acres)  was  Issued  to 
Walter  Bourke.  This  certificate,  which  was 
marked  "Not  transferable  or  assignable,"  was 
dated  November  24,  1856.  On  June  5,  1886, 
It  was  presented  by  W.  R.  Wallace  at  the 
local  land  office  at  Coeur  d*Alene,  accompanied 
by  an  Irrevocable  power  of  attorney  to  him 
executed  by  Walter  Bourke  and  his  wife,  on 
February  27,  1883,  and  was  located  upon  SO 
acres  within  which  was  the  property  In  dis- 
pute. When  the  location  pnpers  were  trans- 
mitted to  the  general  land  otflce  at  Washing- 
ton, It  was  discovered  that  Bourke  had  on  Oc- 
tober 2G,  1870,  applied  to  the  department  for 
a  duplicate  certificate,  on  a  representation 
that  the  original  had  been  lost  or  destroyed; 
that  such  application  had  been  sustained,  and 
a  duplicate  certificate  Issued;  that  on  March 
9,  1880.  he  had  located  such  duplicate  on  land 
17  S.C.-41 


In  Dakota,  and  received  a  patent  therefor.cs 
Upon  the*disclosure  of  these  facts,  the  com-? 
mlssioner  of  the  general  land  office  canceled 
this  location  in  Idaho. 

Now,  the  contention  of  plaintiff  is  that  the 
location  of  this  scrip  operated  to  transfer  the 
legal  title  to  Bourke,  by  deed,  from  whom  the 
plaintiff  claimed;  that  no  patent  was  neces- 
sary; and  that,  whatever  of  wrong  Bourke 
may  have  committed,  the  legal  title  was  in 
him,  and  could  only  be  divested  by  a  suit  in 
equity  brought  by  the  United  States.  This  scrip 
Is  of  the  same  character  as  that  which  was  be- 
fore this  court  In  FelJx  v.  Patrick,  145  U.  S. 
317,  12  Sup.  Ct  862.  While  it  is  true  that  the 
act  of  1854  does  not  in  terms  provide  for  the 
issue  of  a  patent,  and  simply  authorizes  the 
location  of  the  scrip  upon  any  public  land8» 
yet  the  general  rule  Is  that  a  patent  is  nec- 
essary for  the  transfer  of  the  legal  title  to 
public  lands.  In  Bagnell  v.  Broderick,  13  Pet. 
436,  450,  It  was  said:  "(Congress  has  the  sole 
power  to  declare  the  dignity  and  effect  of 
titles  emanating  from  the  UnKed  States;  and 
the  whole  legislation  of  the  federal  govern- 
ment In  reference  to  the  public  lands  declares 
the  patent  the  superior  and  conclusive  evi- 
dence of  legal  title.  Until  it  Issues,  the  fee 
is  In  the  government  By  the  patent,  it  passes 
to  the  grantee,  and  he  is  entitled  to  recover 
the  possession  In  ejectment."  See,  also,  Wil- 
cox V.  Jackson,  13  Pet.  498,  516;  Langdon  v. 
Sherwood,  124  U.  S.  74,  83,  8  Sup.  Ct.  429, 
431,  in  which  it  was  said:  "It  has  been  re- 
peatedly decided  by  this  court  that  such  cer- 
tificates of  the  officers  of  the  land  department 
do  not  convey  the  legal  title  of  the  land  to 
the  holder  of  the  certificate,  but  that  they 
only  evidence  an  equitable  title,  which  may 
afterwards  be  perfected  by  the  Issue  of  a  pat- 
ent, and  that  In  the  courts  of  the  United 
States  such  certificates  are  not  sufficient  to  au- 
thorize a  recovery  In  an  action  of  ejectment" 
Hussman  v.  Durham,  165  U.  S.  144,  17  Sup. 
Ct  253. 

It  Is  true  there  are  exceptions  to  this  rule. 
One  is  specially  provided  by  statute  (Rev.  St 
2449),  which  makes  a  certification  to  a  state 
equivalent  to  a  patent  as  a  conveyance  of  ti- 
tle.   Again,  as  said  in  Wilcox  v.  Jackson,  su- 
pra,  "one  class  of  cases  to  be  excepted  Is 
where  an  act  of  congress  grants  land,  as  Is© 
sometimes  done  in  words  of  present  grant."  5 
This* exception  was  recognized  in  Wisconsin* 
Cent  R.  Co.  V.  Price  Co.,  133  U.  S.  4%,  10 
Sup.  Ct  341;   St  Paul  &  P.  R.  Co.  v.  North- 
em  Pac.  R.  Co.,  139  U.  S.  1,  11  Sup.  Ct  389; 
Salt  Co.  V.  Tarpey.  142  U.  S.  241,  12  Sup.  Ct 
158. 

It  Is  well  settled  that  an  action  of  ejectment 
cannot  be  maintained  in  the  courts  of  the 
United  States  on  a  merely  equitable  title. 
See,  in  addition  to  Langdon  v.  Sherwood,  su- 
pra, Johnson  v.  Christian,  128  U.  S.  374,  382, 
9  Sup.  Ct  87,  and  cases  cited. 

With  reference  to  the  power  of  the  commis- 
sioner of  the  general  land  office  to  cancel  an 
erroneous  certificate  of  location  |^^P4^^K^#p 
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cal  land  offlcen,  see  Ck)mellu8  y.  KesseU  128 
U.  S.  466, 9  Sup.  Ot  122;  Knlgbt  y.  AssoclatioD, 
142  U.  8.  161.  177,  12  Sup.  Ct.  258;  Orchard  v. 
Alexander,  157  U.  S.  372, 15  Sup.  Ct  635.  It  Is, 
however,  unnecessary  to  enter  into  any  inquiry 
as  to  the  power  of  the  land  department  to  issue 
duplicate  in  lieu  of  original  scrip  alleged  to 
have  been  lost  or  destroyed,  or  even  as  to  the 
regularity  of  the  proceedings  by  which  this 
certificate  of  location  was  canceled.  It  Is 
enough  that  there  Is  nothing  to  exempt  this 
case  from  the  ordinary  rule  that  a  patent  Is 
necessary  to  convey  the  legal  title;  that  the 
certificate  of  location  created,  at  best,  but  an 
equitrtble  title;  and  that  such  a  title  Is  not 
Kiifiicieut  to  sustain  an  action  of  ejectment  in 
the  federal  courts. 

We  pass,  therefore,  to  the  other  question 
which  arises  on  the  contention  of  the  plaintiff 
that  he  was  in  peaceable  possession,  holding 
under  a  claim  of  title,  when  the  defendants 
forcibly  dispossessed  him,  and  that  such  prior 
possession  under  claim  of  title  is  sutflcient  to 
sustain  this  action  against  mere  intiuders. 
To  an  understanding  of  this  question  some 
further  facts  must  be  stated.  In  May,  188(5, 
and  before  the  certificate  of  location,  one 
lYask,  a  surveyor,  surveyed  this  tract  of  80 
;icres,  and  laid  it  off  Into  lots  and  blocks. 
This  was  done  at  the  Instance  of  Wallace, 
who  held  the  scrip  and  power  of  attorney 
from  Bourke,  and  who  was  proposing  to  es- 
liiblish  the  town  of  Wallace.  On  this  plat 
,,  block  22  was  laid  off  Into  24  lots,  12  facing 
5  north  and  12  south,  with  an  alley  between 
•  them.  On  July  31,  18SG,  Bourke,  by  hi8*at- 
lorncy,  Wallace,  conveyed  this  block  to  plain- 
tiff, the  description  in  the  deed  being  "block 
22  (twenty-two)  in  said  town  of  Wallace,  con- 
.sisting  of  twenty-four  town  lots,  each  of  25x 
100  ft,  and  bounded  on  the  north  by  Lockey 
St.,  on  the  south  by  Bank  St.  and  on  the  west 
by  Sixth  St.,  on  the  east  by  Seventh  St.,  the 
title  of  said  land  having  been  vested  in  the 
party  of  the  first  part  by  location  of  half- 
breed  Sioux  scrip  issued  to  tlie  said  Walter 
Bourke,  under  an  act  of  congress  of  July  17th, 
A.  D.  1854,  hi  exchange  for  lands  held  by 
raid  party  of  the  first  part  at  Lake  Pepin, 
Minnesota,  and  now  located  and  duly  record- 
ed in  the  U.  S.  land  office  with  field  notes  of 
survey  as  provided  by  said  act  of  congress,  at 
Coeur  d'Alene  city,  Idaho  territory." 

At  the  time  of  the  certificate  of  location  and 
of  the  deed,  the  80-acre  tract  was  covered  with 
a  dense  growth  of  timber,  and  plaintiff,  who 
put  up  a  Siiwmlil  near  by,  proceeded,  under 
coutract  with  Wallace,  to  cut  down  the  trees, 
:iiul  convert  them  Into  lumber  at  his  mill. 
In  this  wjiy,  block  22  was  substantially  clear- 
ed of  staiiiiing  timber.  Prior  to  February  19, 
ISvS'J,  piaiiitilf  had  built  two  houses  on  the 
north  half  of  the  block.  These  houses  were 
(III  lots  not  in  controversy  in  this  action. 
Tliere  was  no  fencing  around  the  block,  or 
riiiy  part  of  it  Some  board  sidewalk  had 
iHHiii  placed  by  plaintiff  in  front  of  some  of 
<he  lots,  and  on  one  side  of  the  block;   but  It 


was  claimed  by  defendants  that  this  was  done 
in  order  to  accommodate  the  travel  passing  be- 
tween the  depot  and  a  hotel  belonging  to  the 
plaintiff  some  little  distance  from  the  lots 
In  controversy.  There  was  a  conflict  In  the 
testimony  as  to  the  condition  of  the  block  other 
than  the  lots  upon  which  the  houses  were 
built,  the  defendants*  testimony  tending  to 
show  that  it  was  covered  over  with  stumps, 
fallen  timl)er,  and  brush.  In  May,  1888,  pro- 
ceedings were  taken  before  the  county  com- 
missioners of  Shoshone  county  for  the  incor- 
poration of  the  town  of  Wallace.  On  Febru- 
ary 19,  1880,  there  was  a  general  taking  pos- 
session of  vacant  lots,  done  apparently  with  a 
view  to  the  acquiring  of  title  under  the  town- 
site  acts  of  congress;  and  among  other  lots 
these  in  controversy  were  taken  possession  of^ 
and  fenced  by  the  several  defendants.  There 5 
was*)ther  testhmony  bearing  upon  the  question  • 
of  the  alleged  possession  by  plahitiff,  but 
enough  has  been  stated  to  outline  the  nature 
of  the  dispute  between  the  parties.  Of  course, 
the  verdict  of  the  jury  determines  the  ques- 
tions of  fact  adversely  to  the  plaintiff;  and 
it  Is  not  the  province  of  this  court  to  review 
such  determination  or  to  examine  the  testimo- 
ny further  than  to  see  that  there  was  sufilcient 
to  justify  the  conclusions  reached  by  the  Jurj% 

We  pass  therefore  to  consider  the  charge  of 
the  court,  and  the  instructions  asked  and  re- 
fused. The  plaintiff  insists  that  he  entered 
into  possession  by  virtue  of  the  deed  of  July 
31,  188G;  that  his  actual  possession  of  two 
lots  by  virtue  of  the  erection  of  houses  thereon 
must  be  taken  as  constructive  possession  of 
the  entire  block,  there  being  at  the  time  no 
pretense  of  any  adverse  posses>ion;  and  that, 
therefore,  he  was  entitled  to  a  peremptory  In- 
stnictlon  directing  a  verdict  in  his  favor.  He 
cites,  in  support  of  the  extent  of  his  posses- 
sion. Lessees  of  Clark  v.  CourUiey,  5  Tet.  319, 
354,  in  which  this  court  said:  **\^'here  a  per- 
son enters  into  land  under  a  dee;l  or  title,  his 
possession  Is  construed  to  be  co-exienslve  with 
his  deed  or  title;  and.  although  the  deed  or 
title  may  turn  out  to  be  defective  or  void,  yet 
the  true  owner  will  be  deemed  disseised  to  the 
extent  of  the  boundaries  of  such  deed  or  title." 

The  com-t  leclined  to  give  such  peremptory- 
instruction,  but  charged  as  follows: 

**It  is  the  law  that  where  a  party  holds  a 
tract  of  land  as  a  seimrate  and  distinct  tracts 
and  as  one  tract,  under  a  claim  of  title,  as 
the  boundaries  of  the  tract  are  so  designated^ 
described,  and  marked  that  they  may  be 
known,  his  possession,  either  by  himself  or 
tenants,  of  a  part  of  the  tract,  operates  as  pos- 
session of  alL 

"If,  in  this  case,  you  find  that  this  half  block 
was  held  by  plaintiff  as  one  tract  or  parcel 
of  land,  and  that  it  was  so  marked  out  and 
designated  in  any  way  that  defendants  could 
know  its  location,  and  plaintiff  had  possession 
of  any  part  of  It,  such  possession  extended  to 
and  gave  him  possession  of  the  entire  tract; 
but  If,  on  the  contrary,  it  wiis  cut  up  into 
sepamte  and  distinct  lots,  and  so  marked  upoo 
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•  the  ground*  and  was  held*and  treated  as  dis- 
tinct tracts,  tben  he  must  show  the  possession 
of  all  thereof. 

"(II)  The  next  question  Is,  what  are  the 
acts  of  ownership  and  possession  to  which 
your  attention  must  be  directed?  As  acts  of 
ownership  and  possession,  the  plaintiff  claims 
he  entered  upon  the  premises  in  good  faith, 
in  pursuance  of  his  deed;  that  he  thereupon 
l)roceeded  to  clear  the  land  of  Its  timber,  and 
to  prepare  it  for  occupation;  that  he  put  side- 
walks along  the  sides  of  a  portion  of  It;  that 
he  put  them  there  as  the  owner  of  the  ground, 
lor  its  convenient  use,  and  to  improve  and 
L^nhance  its  value;  that,  as  such  owner  and 
claimant,  he  caused  water  to  be  conducted 
to  some  part  of  the  premises;  that  he  paid 
taxes  on  the  premises;  and  that  he  has  al- 
ways, since  purchasing  the  ground,  claimed  to 
own  It,  and  has  openly  and  publicly  exercised 
oontrol  over  it 

'*If  these  assertions  of  plaintiff  are  true,  and 
that  these  acts  were  done  by  him  or  by  his 
agents,  you  are  instructed  that  they  const!- 
luted  in  him  such  a  possessory  title  to  th& 
premises  In  dispute  as  the  government  will 
l)rotect,  and  as  against  any  other  person  claim- 
ing by  a  similar  or  subsequent  possessory  title. 

*'(12)  On  the  contrary,  the  defendants  claim 
that  the  plaintiff's  entry  on  the  land  was  not 
in  good  faJth  to  hold  it;  that  his  object  was  to 
cut  therefrom  for  milling  purposes  the  tim- 
ber thereon;  that  he  did  not  clear  the  land; 
that  the  sidewalks  were  not  constructed  for 
the  benefit  of  the  property,  or  because  plaintiff 
owned  it,  but  to  benefit  and  add  to  the  con- 
venient use  of  other  property  he  owned  and 
business  he  was  operating  in  that  vidnity; 
that  the  water  he- had  conducted  there  was  not 
to  benefit  the  premises,  but  was  a  part  of  the 
town  system  of  waterworks;  and  that  the 
plaintiff  had,  through  himself  or  his  agents, 
ceased  to  exercise  control  over  the  property; 
and  that  on  the  IQth  day  of  February,  1889,  it 
was  vacant,  unoccupied  lands  of  the  United 
States;  and  that  on  such  day  they  peaceably 
t?ntered  the  premises. 

**lf  you  find  the  claim  of  the  defendants  to 
obe  true,  then  their  entry  and  possession  was 
g  lawful." 

•  •Jt  is  not  necessary  for  a  court  to  give  in- 
structions in  the  very  language  of  counseL 
It  is  enough  if  It  gives  the  law  fully  and  accu- 
rately, and  we  think  this  charge  not  only  stat- 
ed the  law  accurately,  but  also  covered  all 
the  ground  that  was  necessary  in  order  to  fully 
advise  the  jury  of  the  rights  of  the  plaintiff. 
While  his  deed  was  of  block  22,  it  describes 
the  block  as  composed  of  24  lots,  and  the  plat 
upon  which  the  deed  was  based  shows  that 
there  was  an  alley  running  through  the  block, 
and  separating  the  12  lots  on  the  north  from 
the  12  lots  on  the  south.    It  was  therefore  not 


a  single  tract  Further,  plalntlfC,  In  his  com- 
plaint thus  described  the  property  for  which 
he  sued: 

"Said  half  block,  being  300  feet  long  in  an 
east  and  west  and  100  feet  wide  in  a  north 
and  south  direction  (except  two  separate  lots, 
pieces,  or  parcels  of  land  described  on  the  plat 
of  said  tovra  as  lots  twelve  [12]  and  twenty 
[20]  in  said  block  twenty-two  [22],  each  of 
said  lota  being  25  feet  wide  and  100  feet 
long)." 

In  respect  to  which  the  court  of  appeals>  In 
Its  opinion,  well  said: 

"It  may  be  observed  that  plaintiff  alleged 
that  the  lots  which  he  claims  to  have  been  in 
possession  of  tenants  were  *two  separate  lots, 
pieces,  and  parcels  of  land*  from  the  land  sued 
for.  Can  their  possession,  therefore,  be  the 
possession  of  land  from  which  they  were 
'separate'?" 

We  do  not  think  It  could  have  been  properly 
held,  as  matter  of  law,  that  the  plaintiff  was 
In  constructive  possession  of  this  entire  half 
block,  and  the  rule  of  law  in  respect  to  such 
constructive  possession  was  In  the  charge  we 
have  quoted  correctly  stated.  In  this  respec! 
it  may  not  be  inappropriate  to  notice  two  sec 
tions  of  the  territorial  statutes,— 4040  and 
4550,  Rev.  St  Idaho  1887,— the  first  of  which, 
referring  to  property  held  for  five  years  under 
a  claim  of  title  founded  upon  a  written  instru- 
ment, declares  tliat  the  property  so  included 
in  such  instrument  is  deemed  to  have  been 
adversely  held,  "except  that,  when  it  consists 
of  a  tract  divided  into  lots,  the  possession  of 
one  lot  is  not  deemed  a  possession  of  any  otlr^ 
er  lot  of  the  same  tract";  and  the  second  pro  g 
vldes  that  in  an*actlon  for  the  possession  oi ' 
"a  lot  or  parcel  of  land,  situated  in  any  city, 
town  or  village  on  the  public  lands,"  the  plain- 
tiff is  required  to  prove  an  actual  inclosure  of 
the  whole  lot  or  the  erection  of  a  dwelling 
house  or  other  substantial  building  on  some 
part  thereof,  and  adds  that  "proof  of  such 
building,  with  or  without  inclosure,  is  suHl- 
clent  to  hold  such  lot  or  parcel  to  the  boun  '.s 
thereof,  as  indicated  by  the  plat  of  such  citj, 
town  or  village.  If  there  be  one,  and  if  there 
be  no  such  plat,  then  to  hold  the  same,  with 
its  full  width  and  extent  from  and  includiu:: 
such  building  to  the  nearest  adjacent  street, 
where  the  Intervening  space  has  not  been  pre 
viously  claimed  by  adverse  possession." 

As  to  the  circumstances  to  be  consivlered  in 
determining  the  question  of  possession  other 
than  the  instrument  under  which  the  title  is 
claimed,  we  think  the  court  in  paragrapiis  11 
and  12,  heretofore  quoted,  stated  the  law  in 
such  a  way  as  to  give  the  plaintiff  no  ground 
of  objection;  and  as,  upon  these  instructions. 
the  jury  found  the  facts  adversely  to  the  plahi- 
tiff,  we  must  accept  that  finding  as  conclusive. 
We  see  no  error  in  the  record,  and  the  judg- 
ment of  the  court  of  appeals  Is  aflirmed. 


Digitized  by 


Google 


644 


17  SUPREME  COURT  REPORTER. 


{IfiB  V.  S.  601) 

ALLEN  V.  GULP. 
(April  19,  1S97.) 
No.  252. 
Patents — Surhkxdek  for  Reissub. 
Under  the  patent  act  of  1870,  §  53,  amend- 
ing the  act  of  1836,  §  13,  so  as  to  provide  that 
a  surrender  for  reissue  **shail  take  effect  upon 
the  reissue  of  the  amended  patent,"  such  a  sur- 
render does  not  take  effect  at  all  when  a  reissue 
is  refused,  and  the  original  patent  stands  as  if 
no  reissue  had   ever  been   sought,   unless,   at 
least,  the  refusal  is  on  some  ground  affecting 
the  validity  of  the  original  patent.    31  Atl.  93, 
aflirmed. 

In  Error  to  the  Court  of  Common  Pleas  No. 
4  for  the  County  of  Philadelphia,  State  of 
Pennsylvania. 

This  was  an  action  originally  instituted  In 

the  court  of  common  pleas  for  the  county  of 

Philadelphia  by  the  defendant  in  error,  An- 

j^drew  J.  Culp,  against  Alonzo  W.  Allen,  to 

©recover  half  of  the  profits  made  by  the  de- 

•  fendant  from  ascertain  patent  for  a  cop  and 

bobbin  winding  machine,  granted  jointly  to 

Culp  and  Allen,  and  subsequently  assigned 

to  the  defendant,  Allen. 

The  alleged  consideration  for  the  transfer 
of  plaintiffs  half  interest  was  a  promise  on 
the  part  of  the  defendant  that  he  would  di- 
vide with  him  the  profits  made  by  the  sale 
of  the  device,  of  which  they  were  the  Joint 
owners,  and  also  all  damages  which  might 
be  recovered  against  infringers  of  the  patent; 
the  principal  object  of  the  transfer  being  to 
enable  the  defendant  to  have  title  thereto 
for  the  purpose  of  prosecuting  these  Infrin- 
gers. It  seems  that  in  Noveml>er,  1892,  the 
defendant  was  advised  by  his  counsel  to  ap- 
ply for  a  reissue,  in  order  to  more  fully  pro- 
tect the  invention;  and  he  thereupon  obtain- 
ed the  signature  of  the  plaintiff,  his  co-in- 
ventor, to  the  application,  by  renewing  the 
promises  he  had  already  made.  Both  par- 
ties Joined  in  the  surrender  of  their  patent 
and  in  the  application  for  a  reissue,  which, 
however,  was  rejected  on  the  ground  of  un- 
reasonable delay,  and  also  upon  the  further 
ground  that  the  new  claims  of  the  reissne  had 
been  anticipated  by  other  patents.  Counsel 
for  the  defendant,  who  appears  to  have  had 
al>solute  control  of  the  reissue  proceedings, 
made  no  effort  to  meet  the  formal  objection 
of  the  examiner,  and  permitted  the  applica- 
tion to  lapse  by  his  failure  to  prosecute  it 
within  two  years.  He  also  neglected  to  take 
an  appeal  from  the  rejection  of  the  applica- 
tion. 

In  January,  1893,  defendant  informed  the 
I3laintlff  that  he  did  not  intend  to  take  any 
further  proceedings  with  reference  to  the  pat- 
ent, and  refused  to  fulfill  his  promise  with 
reference  to  the  division  of  profits. 

Thereafter  plaintiff  began  this  suit  to  re- 
cover, under  his  contract  with  the  defendant, 
the  half  of  the  profits  which  the  latter  had 
made  out  of  the  patent  The  suit  resulted  in 
ft  yerdict  for  the  plaintiff  for  $225.  A  new 
trial  being  refused,  defendant  carried  the 


case  to  the  supreme  court  of  Pennsylvania,  by 
which  the  Judgment  of  the  court  of  common 
pleas  was  affirmed,  and  the  record  remitted 
to  that  court.  166  Pa.  St  286,  31  Aa  93. 
Thereupon  defendant  sued  out  this  writ  of 
error. 

Hector  T.  Fenton,  for  plaintiff  in  error. 
Geo.  Bradford  Carr,  for  defendant  in  error. 

•  Mr.  Justice  BKOWN,  after  stating  the  facta* 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

Upon  the  u-ial,  the  plaintiff  having  offered 
evidence  in  support  of  his  case,  the  defend- 
ant put  in  evidence  a  certified  copy  of  the 
application  for  a  reissue  of  the  letters  patent 
in  question,  and  also  a  model  of  the  tension 
device  made  and  sold  by  the  defendant  The 
application  for  a  reissue  was  made  by  Culp 
and  Allen  Jointly,  who  prayed  that  they 
might  be  allowed  to  surrender  the  patent, 
and  that  the  same  might  be  reissued  to  Allen 
for  the  same  invention  upon  an  amended 
specification.  To  the  specification  was  ap- 
pended the  usual  affidavit  to  the  effect  that 
the  deponents  believed  that  the  patent  sun-en- 
dered  was  inoperative  or  invalid  by  reason 
of  a  defective  and  ineffective  specification,  in 
that  it  failed  to  properly  describe  the  essen- 
tial and  Important  features  of  the  invention, 
and  that  such  errors  arose  from  inadvertency, 
accident,  and  mistake,  and  without  any  fraud- 
ulent or  deceptive  intention.  The  record  also 
contained  a  communication  from  the  exam- 
iner refusing  the  reissue  upon  the  ground  of 
unreasonable  delay,  and  also  because  the  new 
claims  had  been  substantially  anticipated  by 
other  patents. 

Thereupon  the  court  charged  the  Jury,  at 
the  request  of  the  plaintiff,  that  "where  the 
reissue  of  letters  patent  is  applied  for  the  sur- 
render takes  effect  only  upon  the  issue  of  the 
amended  patent,  and,  if  the  issue  is  refused, 
the  original  patent  is  returned  to  its  owner," 
and  that  **the  action  of  the  patent  office  in 
refusing  to  reissue  the  patent  in  suit  did  not 
affect  its  validity,  and  the  contract  between 
the  plaintiff  and  defendant  in  reference 
thereto  was  not  rendered  Invalid  by  such  ac- 
tion." -. 

In  this  connection  the  court  also  refused^ 
to  charge  the  Jury,*  at  the  request  of  the  de* 
fendant,  that  '*the  Joint  act  of  the  parties  lu 
surrendering  the  patent  in  question  and  ap- 
plying for  a  reissue  thereof  on  November  18. 
1892,  amounted  to  a  cancellation  of  the  pat- 
ent, and,  being  followed  by  a  refusal  on  the 
part  of  the  govemmeut  to  grant  the  reissue, 
operated  to  end  and  determine  the  contract 
sued  upon,  as  to  any  of  the  patented  ma- 
chines made  after  such  surrender." 

The  first  statutory  provision  for  the  reissue 
of  letters  patent  made  its  appearance  in  the 
act  of  July  3,  1832,  repeated  and  expanded 
in  the  thirteenth  section  of  the  patent  act  of 
1836,  which  provided  generally  that  when- 
ever any  patent  should  be  inoperative  or  in- 
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valid  by  reason  of  a  defective  description  or 
specification,  or  by  reason  of  the  patentee 
claiming  more  tlian  he  had  a  right  to,  if  the 
error  arose  from  inadvertency,  accident,  or 
mistake,  and  without  any  fraudulent  op  de- 
ceptive iuteutiou,  it  should  be  lawful  for  the 
eummissiouer,  upon  the  surrender  to  him  of 
such  patent^  to  cause  a  new  one  to  be  issued 
for  the  same  invention,  for  the  residue  of  the 
leriod  rlicn  unexpired  for  which  the  original 
l.uieut  was  granted,  in  accordance  with  the 
patentee's  corrected  description  and  specifica- 
tion. This  was  but  little  more  than  putting 
iu  statutory  torm  a  power  which  this  court 
had  already  held  to  exist,  prior  to  the  act  of 
1832,  in  the  secretary  of  state,  in  the  ab- 
sence of  a  statute.  Grant  v.  Raymond,  6 
I'et.  218.  But  in  construing  this  statute  it 
was  uniformly  held  by  this  court  that  the 
surrender  of  the  patent  for  reissue  was  a  le- 
i^al  cancellation  and  extinguishment  of  it, 
tliat  no  rights  could  afterwards  be  asserted 
upon  it,  and  that  suits  pending  for  an  in- 
fringement of  such  patent  fell  with  its  sur- 
render, because  the  foundation  upon  which 
they  were  begun  no  longer  existed.  Moflltt  v. 
Garr,  1  Black,  273;  Reedy  v.  Scott,  23  Wall. 
352,  364;    Peck  v.  Collins,  103  U.  S.  660. 

To  obviate  the  injustice  to  inventors  occa- 
sioned by  the  peremptory  requirement  that 
the  patent  should  be  treated  as  extinguished 
from  the  moment  it  was  surrendered  for  a  re- 
issue, it  was  provided  in  section  53  of  the 
patent  act  of  1870,  amending  the  thirteenth 
IB  section  of  the  act  of  1836,  that  upon  the  sur- 
g  render  of  a  patent  for  that  purpose  a  reissue 
*  should  be*granted  "for  the  unexpired  part  of 
the  term  of  the  original  patent,  the  surrender 
of  which  shall  take  effect  upon  the  reissue  of 
the  amended  patent''  These  words  were 
obviously  inserted  for  the  purpose  of  prevent- 
ing the  surrender  taking  immediate  effect, 
and  to  postpone  its  legal  operation  until  the 
patent  should  be  reissued.  When  a  patent 
is  thus  surrendered,  there  can  be  no  doubt 
that  it  continues  to  be  a  valid  patent  until  it 
is  reissued,  when  it  becomes  inoperative;  but, 
if  a  reissue  be  refused,  it  is  entirely  clear 
tliat  the  surrender  never  takes  effect,  and  the 
patent  stands  as  if  no  application  had  ever 
been  made  for  a  reissue.  Whether,  if  the 
reissue  be  void,  the  patentee  may  fall  back 
on  liis  original  patent,  has  never  yet  been  de- 
cided by  this  court,  although  the  question 
wa.s  rairfod  in  Eby  v.  King,  158  XJ.  S.  aOG.  15 
8up.  Ct.  972:  but,  as  the  original  patent  in 
that  case  was  also  held  to  be  void,  it  did 
not  become  necessary  to  express  an  opinion 
lip' 11  the  question.  But,  If  the  original  ap- 
plieation  for  a  reissue  be  rejected,  the  original 
patent  stands  precisely  as  though  a  reissue 
had  never  been  applied  for,  unless,  at  least, 
the  reissue  be  refused  upon  some  ground 
equally  affecting  the  original  patent.  If  it 
were  oUierwise,  every  patentee  who  applies 
for  a  reissue  would  do  so  at  the  peril,  not 
only  of  having  his  application  refused,  but 
of  losing  what  he  already  possessed.     This 


was  the  very  contingency  the  act  of  1870  was 
designed  to  provide  against 

It  is  true  that  in  making  his  surrender  the 
patentee  declares  that  his  patent  is  inop- 
erative and  invalid;  but  this  is  not  neces- 
sarily so  for  aU  purposes,  but  for  the  purpose 
for  which  he  desires  to  have  It  reissued. 
Such  a  patent  might  be  inoperative  and  In- 
valid as  against  certain  persons  who  had  pi- 
rated the  underlying  principle  of  the  patent, 
and  avoided  infringing  the  exact  language  of 
the  claims,  and  yet  be  perfectly  valid  as 
against  others,  who  were  making  machines 
clearly  covered  by  their  language.  Such  was 
the  case  here,  since  the  defendant  in  hi&r  affi- 
davit of  defense  admitted  that,  *'after  the 
dissolution  of  said  firm,  each  party,  on  his  in- 
dividual account,  continued  the  same  busi- 
ness, deponent  having  made  some  of  said 
patented  machines."  But,  in  addition  to  thls,^ 
the  court  charged  the  Jury  that,  unless  thee 
devices* made  by  the  defendant  were  essen-i? 
tlally  the  same  as  that  covered  by  the  pat- 
ent, there  could  be  no  recovery,  and  the  ver- 
dict necessarily  established  their  identity. 

There  was  no  error  in  the  ruling  of  the 
court  below,  and  its  judgment  is  therefore 
affirmed. 
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(April  19,  18d7.) 

No.  258. 

BupRBMB  Court— Error  to  State  Courts— 
Fbdbral  Question. 

A  decision  of  the  supreme  court  of  New 
Hampshire  that  a  party  which  avails  itself  of 
the  privileges  given  by  the  general  mill  act  of 
that  state,  of  July  3, 1868,  in  respect  to  flowage 
of  lands,  and  which  joins  in  a  trial  for  assescj- 
ment  of  damages  under  its  provisions,  is  there- 
by precluded  from  denying  the  validity  of  the 
clause  prescribing  that  60  per  cent,  shall  be 
added  to  the  verdict,  is  not  based  on  any  feder- 
al question,  and  is  therefore  not  reviewable  by 
the  federal  supreme  court 

In  Error  to  the  Supreme  Court  of  the  State 
of  New  Hampshire. 

This  was  a  writ  of  error  to  reverse  a  Judg- 
ment of  the  supreme  court  of  New  Hampshire 
against  the  Electric  Company,  a  corporation 
of  the  state  of  New  Hampshire,  the  plaintiff 
hi  error,  upon  a  petition  filed  by  Samuel  I. 
Dow  for  tlie  assessment  of  damages  occa- 
sioned to  his  land  by  an  overflow  caused  by 
a  dam  erected  by  the  defendant  company  In 
the  Plscataqua  river.  The  defendant  com- 
pany also  tiled  a  petition  praying  for  an  In- 
quisition into  the  question  of  damages.  The 
proceedings  were  had  under  the  general  mill 
act  of  that  state,  approved  July  3,  1SG8.  Both 
parties  elected  trial  by  jury,  which  resulted  In 
a  verdict  for  Dow  In  the  sum  of  $1,500.  The 
plaintiff  moved  that  50  per  cent,  be  added  to 
the  amount  of  the  verdict,  In  pursuance  of  a 
provision  of  the  statute  which  Is  as  follows: 

**If  either  party  shall  so  elect,  said  court 
shall  direct  an  Issue  to  the  Jury  to  try  the 


646 


17  SUPUEMB  COURT  RBPORTBR. 


facts  alleged  In  the  said  petition  and  assess 

the  damages;  and  Judgment  rendered  on  the 

rerdict  of  such  Jury,  with  fifty  per  cent,  add- 

e  ed,  shall  be  final,  and  said  conrt  may  award 

$  costs  to  either  party  at  its  discretion.** 

*  *The  defendant  objected  to  this  motion  on 
the  ground  that  said  provision  of  the  statute 
requiring  the  court  to  add  50  per  cent,  to  the 
damages  assessed  by  the  jury  was  in  viola- 
tion of  the  constitution  of  the  United  States. 
The  question  thus  raised  was  reserved  by  the 
trial  judge,  and  certified  to  the  law  term  of 
the  supreme  court  of  the  state,  which  over- 
ruled the  defendant's  contention;  and  ludg* 
ment  was  accordhigly  entered  in  the  supreme 
court  for  the  amount  of  the  verdict,  with  50 
per  cent,  added,  and  costs,  to  review  which 
this  writ  of  error  was  sued  out 

H.  E.  Loveren,  for  plaintiff  in  error.  Hen- 
ry M.  Baker,  for  defendant  in  error. 

Mr.  Justice  SHIRAS,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

We  agree  with  the  supreme  court  of  New 
Hampshire  In  thinking  that  the  plaintiff  in 
error,  by  availing  itself  of  the  power  conferred 
by  the  statute,  and  joining  in  a  trial  for  the 
assessment  of  the  damages,  is  precluded  from 
denying  the  validity  of  that  provision  which 
prescribes  that  50  per  cent  shall  be  added  to 
the  amount  of  the  verdict.  The  act  confers  a 
privilege,  which  the  plaintiff  in  error  was  at 
liberty  to  exercise  or  not  as  It  thought  fit. 

Clay  V.  Smith,  3  Pet.  411,  was  a  case  where 
the  plaintiff  below,  a  citizen  of  the  state  of 
Kentucky,  instituted  a  suit  against  the  de- 
fendant, a  citizen  of  the  state  of  Louisiana, 
for  the  recovery  of  a  debt  incurred  in  1808; 
and  the  defendant  pleaded  his  discharge  by 
the  bankrupt  law  of  Louisiana  in  1811,  under 
which,  according  to  the  provisions  of  the  law, 
*'as  well  his  person  as  his  future  effects"  were 
forever  discharged  from  all  the  claims  of  his 
ireditors.  Under  this  law  the  plaintiff,  whose 
debt  was  specified  in  the  list  of  the  defend- 
^  ant's  creditors,  received  a  dividend  of  10  per 
©cent  on  his  debt,  declared  by  the  assignees 

•  of  the  defendant.  It  was  held*by  this  court 
that  the  plaintiff,  by  voluntarily  making  him- 
self a  party  to  those  proceedings,  abandoned 
his  extraterritorial  immunity  from  the  opera- 
tion of  the  bankrupt  law  of  Louisiana,  and 
was  bound  by  that  law  to  the  same  extent  to 
which  the  citizens  of  Louisiana  were  bound. 

In  Beauprfi  v.  Noyes,  138  U.  S.  307.  11  Sup. 
Ct.  206,  a  similar  question  was  presented. 
There  It  was  contended  on  behalf  of  creditors, 
the  plaintiffs  in  error,  that  an  alleged  assign- 
ment was  conclusively  fraudulent  as  to  them 
for  want  of  an  immediate  delivery,  followed 
by  an  actual  and  continued  change  of  pos- 
session, of  the  goods  assigned;  that  their 
right  so  to  treat  the  assignment  although 
such  right  was  specially  set  up  and  claimed, 
was  denied;  and  that,  consequently,  they 
were  denied  a  right  arising  under  an  authori- 


ty exercised  under  the  United  States.     But 
this  court  said: 

"Whether  the  state  court  so  interpreted  the 
territorial  statute  as  to  deny  such  right  to  the 
plaintiffs  In  error,  we  need  not  lnquh*e;  for 
it  proceeded,  in  part,  upon  another  and  dis- 
tinct ground,  not  involving  any  federal  ques- 
tion, and  sufficient  in  Itself  to  maintain  the 
judgment  without  reference  to  that  question. 
That  ground  is  that  there  was  evidence  tend- 
ing to  show  that  the  plaintiffs  in  error  acqui- 
esced in  and  assented  to  all  that  wajs  done, 
and  waived  any  irregularity  in  the  mode  in 
which  the  assignee  conducted  the  business, 
and  that  the  question  whether  they  so  acqui- 
esced and  assented  with  knowledge  of  all  the 
facts,  and  thereby  waived  their  right  to  treat 
the  assignment  as  fraudulent  was  properly 
submitted  to  the  jury.  The  state  court  evi- 
dently Intended  to  hold  that  even  if  the  as- 
signment was  originally  fraudulent  as  against 
the  creditors.  It  was  competent  for  the  plain- 
tiffs in  error  to  waive  the  fraud  and  treat 
the  assignment  as  valid  for  all  the  purposes 
specified  in  it.  That  view  does  not  involve  a 
federal  question.  Whether  sound  or  not,  we 
do  not  inquire.  It  Is  broad  enough  in  Itself  to 
support  the  final  judgment  without  reference 
to  the  federal  question." 

In  July,  1887,  William  J.  Eustis  brought  ai\n 
action  in  the  supreme  judicial  court  of  Massa  5 
chusetts  against  Bolles  and* Wilde,  wherein  ht* 
sought  to  recover  the  balance  on  a  note  re- 
maining unpaid  after  the  receipt  of  one-half 
received  under  insolvency  proceedii^gs  nnrl^^r 
a  state  act  passed  after  the  creation  of  tl.r 
debt  The  defendants  pleaded  the  proceed- 
ings in  insolvency,  their  offer  of  compositinn, 
its  acceptance  by  the  majority  in  number  an^l 
value  of  theh*  creditors,  their  discharge,  and 
the  acceptance  by  Eustis  of  the  amount  com- 
ing to  him  imder  the  offer  of  composition. 
To  this  answer  the  plaintiff  denr.irred.  The 
trial  court,  which  overruled  tlie  demurrer, 
made  a  finding  of  facts,  and  reported  the  case 
for  the  determination  of  the  full  court. 

The  supreme  judicial  court  was  of  opinion 
that  Eustis,  by  accepting  the  benefit  of  tlu* 
composition,  had  waived  any  rl.q:ht  that  ho 
might  otherwise  have  had  to  object  to  the  va- 
lidity of  the  composition  statute  as  impalrini; 
the  obligation  of  a  contract  made  before  its 
enactment     146  Mass.  413,  16  N.  E.  '28(5. 

The  case  was  brought  to  this  court,  where 
It  was  argued  on  behalf  of  the  plaintiff  in  er- 
ror that  a  composition  act  was.  as  to  debts 
existing  prior  to  its  passage,  void  and  in  con- 
travention of  the  constitution  of  the  United 
States,  and  that  a  creditor,  where  demand  is 
saved  from  the  operation  of  a  state  statute  or 
of  a  state  decree  by  the  constitution  of  the 
United  States,  does  not  waive  the  benefit  of 
this  constitutional  immunity  by  accepting  the 
part  of  his  demand  which  the  state  statute  or 
decree  says  shall  constitute  full  satisfaction. 

This  court  held  that  the  supreme  judicial 
court  of  Massachusetts,  in  holding  that,  when 
the  composition  Tvgi|Sj^|^pnfirmed,  Eustis  was 
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put  to  hts  election  whether  he  would  avail 
himself  of  the  composition  offer,  or  would  re- 
ject it  and  rely  upon  his  right  to  enforce  his 
debt  against  his  debtors  notwithstanding 
theh:  discharge,  did  not  decide  a  federal  ques- 
tion, and  that  hence  the  question  as  to  the 
constitutionality  of  the  state  statute  did  not 
arise.  Eustis  v.  BoUes,  150  U.  S.  361, 14  Sup. 
Ct  131. 

The  plaintiff  in  error  accepted  the  powers 

and  rights  conferred  by  the  act  of  18(58,  and 

joined  in  the  proceedings  for  the  assessment 

of  damages.     It  must  therefore  be  deemed  to 

^have  agreed  that  the  damages  should  be  as- 

©  ses'Sdl  in  the  manner  provided  for  in  the  act 

7  At  all  events,  the  supreme  •court  of  the  state 

has  so  decided;  and,  as  its  judgment  was  not 

based  on  any  federal  question,  we  have  no 

jurisdiction  to  review  it,  and  the  writ  of  error 

Is  accordingly  dismissed. 


(1C6  U.  S.  533) 

MANSON  V.  DUNCANSON. 

(April  19,  1897.) 

No.  127. 

GCAKDIAN  AD    LiTEM  —  BbNEFICIARIBS    BdDND  BT 

Judgment  against  Tkustrb — Coixatekal 
Attack  upon  Judgment. 

1.  A  decree  of  a  federal  coart  subjecting  the 
real  estate  of  a  nonresident  infant  cannot  be 
collaterally  attacked  as  void  upon  the  ground 
that  the  infant  was  before  the  court  only  by 
the  appointment  of  a  guardian  ad  litem. 

2.  Where  one  for  whom  a  guardian  ad  litem 
was  appointed  was  present  when  the  appoint- 
ment was  made,  he  must,  if  an  adult  when  the 
answer  of  the  guardian  was  made,  be  deemed  to 
have  regarded  that  answer  as  his  own,  and  can- 
not repudiate  it  in  a  collateral  proceeding. 

3.  It  seems  that,  in  a  suit  against  a  trustee  to 
subject  the  trust  estate,  the  beneficiaries, 
though  not  parties,  arc  bound  by  the  decree, 
unless  It  Is  impeached  for  fraud  between  the 
trustee  and  the  adyerse  party. 

4.  An  administrator  with  the  will  annexed  is 
entitled  to  be  reimbursed  for  advances  made  by 
him  in  settling  the  estate. 

5.  A  decree  subjecting  real  estate  to  pay 
debts  of  a  deceased  debtor,  rendered  In  a  suit 
brought  by  one  claiming  to  be  a  creditor,  is  not 
void,  though  the  court  may  have  erred  in  hold- 
ing that  the  allegations  and  proof  were  suffi- 
cient to  show  a  collectible  debt. 

6.  Though  a  deceased  debtor  may  have  had 
only  a  life  estate  in  land,  a  decree  subjecting 
the  land  to  pay  her  debts  is  not  void;  the  con- 
struction of  the  deed  under  which  she  had  held 
the  property  being  a  question  before  the  court 
for  decision. 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  CJolumbia. 

In  condemnation  proceedings  instituted 
by  the  United  States  In  the  supreme  court  of 
the  District  of  Columbia  to  obtain  land  for 
a  post-office  site  in  the  city  of  Washington,  a 
treasury  draft  for  the  sum  of  $17,000  was 
paid  by  the  United  States  into  the  registry 
of  that  court  on, October  9,  1891,  as  com- 
pensation to  the  owner  of  a  parcel  of  land 
designated  in  the  proceedings  as  ••parcel  15, 
In  square  323."  Frederick  L.  Manson  and 
Charles  0.  Duncanson  both  claimed  this  fund, 


each  as  having  been  owner  In  fee  simple  of 
the  said  parcel  15  at  the  time  of  the  condem- 
nation; and  on  June  20,  1892,  Manson  filed 
his  bill  in  equity  in  the  said  court  against 
Duncanson,  seeking  to  enjoin  the  defendant 
from  receiving  the  fund,  and  asking  for  an 
order  directing  payment  of  the  same  to  the 
complainant.  The  facts  presented  by  the 
case  which  arose  upon  this  bill  are  substan- 
tially as  follows: 

On  August  2,  1862,  James  W.  Barker,  who 
then  owned  a  part  of  lot  6  in  the  said  square, 
which  part  included  the  land  designated  In 
the  said  proceedings  as  parcel  15,  executed^ 
a  deed,  wherein  his  wife  joined,  conveying^ 
the  property  to* William  R.  Woodward  in' 
trust.  William  L.  Manson  and  Sarah  Jane 
Manson,  his  wife,  united  with  Barker  and 
wife  in  the  execution  of  this  deed;  and  It 
was  recited  therein  that  Sarah  Jane  Manson 
was  possessed  of  property  separate  from  her 
husband,  which  she  was  desirous  of  having 
invested  in  the  said  premises,  and  that,  there- 
fore, William  L.  Manson,  with  her  consent 
and  concurrence,  had  entered  into  a  contract 
with  Barker  for  the  purchase  of  the  same, 
and  for  the  purchase  price  thereof  was  to 
pay  a  certain  amount  in  cash,  and  give  cer- 
tain notes,  the  amount  of  one  of  which  was 
to  discharge  a  purchase-money  debt  due  by 
Barker.  It  was  further  recited  that  all  of 
the  notes  had  been  executed  by  Manson  and 
wife,  and  delivered.  The  deed  provided  that 
Woodward  should  hold  in  trust  to  secure  the 
payment  of  the  notes,  and,  until  there  should 
be  some  default  in  payment  of  the  same, 
to  permit  Sarah  Jane  Manson  to  occupy  and 
enjoy  the  premises,  and  receive  the  rents 
thereof  for  her  separate  use,  and,  upon  the 
full  payment  of  all  the  notes,  to  make  convey- 
ance of  the  property  upon  the  trusts  and  for 
the  purposes  expressed  and  declared  for  the 
benefit  of  Sarah  Jane  Manson  In  and  by  a 
certain  other  deed  or  declaration,  bearing 
even  date  with  the  conveyance  described. 

The  deed  or  declaration  referred  to  was 
executed  by  Manson  and  his  wife,  and  de- 
scribed the  said  Woodward  and  Erastus 
Poulson  as  parties  thereto  of  the  second  and 
third  part,  respectively.  It  directed  that  aft- 
er payment  of  the  notes,  etc..  Woodward 
should  convey  the  premises  to  Poulson,  who 
should  thenceforth  stand  seised  of  the  same 
upon  the  trusts  following,  viz.: 

'In  trust  for  the  said  Sarah  Jane  Manson 
for  and  during  her  life,  and  to  permit  her  to 
occupy  said  premises,  and  to  receive  the 
rents  and  profits  thereof  for  her  own  sole  and 
separate  use,  free  from  the  Interference  of 
her  present  or  any  future  husband,  and  with- 
out being  liable  for  his  debts  or  engagements; 
her  receipt  alone  being  a  valid  discharge  for 
such  rents  and  profits. 

"And  upon  further  trust  that  it  shall  be 
lawful  for  the  said  Sarah  Jane  Manson  at 
any  time,  and  from  time  to  tlmeT  during  her 
life,  to  dispose  of  the  said  premises  either  by 
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absolute  sale  or  mortgage  thereof,  as  she 
may  think  proper,  In  which  the  said  party 
hereto  of  the  thh'd  part,  his  heirs  and  as- 
signs, shall  join;  such  dIsx>os!ition  to  be 
made  by  dL»od  or  deeds  to  be  executed  and 
rcknowledged  by  the  said  trustees  and  by  the 
Ruid  Sarah  Jane  Manson  as  If  she  were  sole 
and  unmarried.  And  In  default  of  any  such 
sale  or  mortgage,  or  so  far  as  the  same  shall 
not  extend,  upon  further  trust  for  such  per- 
son or  persons,  and  for  such  estate,  and  In 
such  parts,  shares,  and  proportions,  as  she, 
the  said  Sarah  Jane  Manson,  shall  or  may, 
from  time  to  time,  by  any  deed  or  Instru- 
ment of  writing,  or  by  her  last  will  and  tes- 
tament, under  her  hand  and  seal  (and  which 
she  is  hereby  authorized  to  make),  limit,  dl- 
i-ect  or  appoint,  give  or  devise,  the  same;  and 
IQ  default  of  any  such  limitation,  direction 
and  appointment,  gift  or  devise,  in  trust  for 
such  child  or  children  as  she  shall  leave  sur- 
viving her,  and  the  issue  of  any  deceased 
child  or  children,  equally,  share  and  share 
alike,— such  Issue  taking  his,  her,  or  their 
parent's  or  parents'  share;  and,  for  default 
of  all  such  children  or  issue,  then  in  trust 
for  the  right  heirs  of  the  said  Sarah  Jane 
Manson  forever.  And  it  is  further  declared 
thftt  all  moneys  which  shall  or  may  be  raised 
by  sale  or  mortgage  of  the  said  premises,  or 
any  part  thereof,  shall  be  paid  to  the  said 
Sarah  Jane  Manson,  and  be  disposed  of  as 
she  shall  or  may  think  best;  her  receipt  be- 
ing a  valid  discharge  therefor,  and  the  party 
paying  the  same  not  being  bound  to  see  to 
the  application  or  disposition  thereof." 

On  August  2^  1865,  all  of  the  notes  then 
having  been  paid,  Barker  and  Woodward,  by 
deed  of  that  date,  released  and  conveyed  the 
property  to  Poulson,  In  trust  for  the  sole 
and  separate  use  and  benefit  of  Sarah  Jane 
Manson,  exclusive  of  her  husband,  and  up- 
on the  trusts  declared  in  the  deed  or  dec- 
laration aforesaid. 

Sarah  Jane  Manson  died  In  Bucks  county. 
Pa.,  on  September  4,  1870,  leaving  a  will, 
dated  April  20,  18C5,  whereby  she  directed 
that  her  debts  be  paid,  and  then  devised  and 
bequeathed  all  her  estate,  real  and  personal, 
Sas  follows:  Her  husband,  William  L.  Man- 
f  son«  to  take  and  receive  all  the^rents  and 
profits  of  her  estate  during  his  life,  and  ap- 
ply the  same  for  his  support  and  the  support 
and  education  of  her  three  children,  namely, 
Frederick  L.  Manson,  William  H.  Walters  (a 
child  of  the  testatrix  by  a  former  husband), 
and  Cecelia  M.  Manson,  and,  on  the  death  of 
her  husband,  all  of  her  estate,  real  and  per- 
sonal, to  be  equally  divided,  share  and  share 
alike,  among  the  said  three  children,  when 
the  youngest  of  them  should  reach  the  age 
of  21  years,  and  not  before.  This  will  was 
attested  by  only  two  witnesses,  and  was 
therefore  not  effectual  to  pass  real  estate  in 
the  District  of  Columbia,  and  was  never  ad- 
mitted to  probate  therein.  On  September  12, 
1870,  It  was  duly  admitted  to  probate  in 


Philadelphia;  and  letters  of  administration, 
with  the  will  annexed,  were  granted  to  Wil- 
liam L.  Manson,  the  surviving  husband. 

In  her  lifetime,  Sarah  Jane  Manson  sold  a 
part  of  the  property  embraced  In  the  said 
deeds,  but  made  no  sale  or  conveyance  of  the 
said  parcel  15. 

On  June  18,  1874,  William  L.  Manson  filed 
a  creditors'  bill  in  the  said  court  against 
Erastus  Poulson  (trustee).  Frederick  L.  Man- 
son,  William  H.  Walters,  and  Cecelia  M.  Man- 
son,  stating  that  all  the  parties  were  citizens 
of  the  state  of  Pennsylvania;  that  Poulson 
was  sued  as  trustee  by  virtue  of  the  deeds 
aforesaid,  and  the  other  defendants  as  heirs 
at  law  of  Sarah  Jane  Manson;  and  that  the 
defendants  Frederick  L.  Manson  and  Cecelia 
M.  Manson  were  minors.  The  bill  alleged 
that  Sarah  Jane  Manson  at  the  time  of  her 
death  was  seised  of  the  said  parcel  of  laud 
in  her  own  right,  and  free  from  any  right  or 
claim  of  her  husband,  and  died  intestate  as 
to  the  same;  that  the  complainant  settled 
her  estate  in  Bucks  county.  Pa.,  by  virtue  of 
said  letters  of  administration,  a  certified 
copy  of  which  was  filed  as  an  exhibit;  that 
her  personal  estate  proved  insuflicient  to  pay 
her  debts,  and  that  the  complainant  made 
advances  out  of  his  own  funds  towards  the 
payment  of  the  same,  and  that  such  ad- 
vances, together  with  the  assets  of  the  estate, 
paid  in  full  all  the  just  claims  proven  against 
the  decedent;  that  the  complainant  paid  out|, 
of  his  own  funds  on  such  account,  over  andg 
above* the  assets  coming  into  his  hands,  the* 
sum  of  ^,051.26,  which  amount  was  justly 
due  him;  and  that  no  funds  remained  from 
which  he  might  be  reimbursed,  unless  the 
said  real  estate  should  be  sold,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  his 
claim.  The  said  deeds  were  referred  to,  and 
made  a  part  of  the  bill.  The  complainant 
prayed  that  a  trustee  might  be  appointed  to 
sell  and  convey  the  property,  and  out  of  the 
proceeds  arising  from  the  sale  pay  the  in- 
debtedness due  the  complainant,  and  distrib- 
ute the  balance;  that  guardians  ad  litem 
might  be  appointed  to  appear  and  defend  the 
Interests  of  each  of  the  said  infants;  that 
writs  of  subpoena  might  be  Issued  against 
each  of  the  said  defendants  £h*astus  Poulson 
(trustee),  Frederick  L.  Manson,  William  H. 
Walters,  and  Cecelia  M.  Manson;  and  that 
the  complainant  might  have  such  other  and 
further  relief  as  the  nature  of  the  case  might 
require. 

Process  was  issued  against  all  of  the  de- 
fendants, and  was  returned  by  the  marshal 
of  the  District  of  Columbia,  "Not  found." 
Orders  were  thereupon  entered  appointing 
commissioners  in  Philadelphia  and  in  Ft. 
Caark,  Tex.,  to  appoint  guardians  ad  litem 
to  take  the  answers  of  the  infant  defend- 
ants, Cecelia  M.  Manson  and  Frederick  L. 
Manson.  These  commissions  were  duly  exe- 
cuted, and  answers  of  the  said  infant  defend- 
ants, by  guardian  ad  litem,  were  duly  filed. 
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whereby  all  interests  and  rights  of  the  in- 
fants were  claimed,  but  submitted  to  the 
court  Erastus  Poulson,  trustee,  filed  an  an- 
swer, admitting  the  allegations  of  the  bill, 
and  submitting  himself  to  the  orders  of  the 
court.  Walters,  the  other  adult  defendant, 
also  filed  an  answer,  wherein  he  claimed  all 
such  interest  as  he  might  be  entitled  to,  and 
submitted  his  rights  to  the  court 

The  cause  was  heard  upon  the  pleadings, 
and  upon  a  certified  copy  of  the  confirmed  re- 
port of  the  auditor  of  the  orphans'  court  of 
Philadelphia,  and  on  March  18,  1875,  a  de- 
cree was  entered  whereby  It  was  ordered 
and  adjudged  that  the  complainants'  claim 
set  forth  in  said  creditors'  bill  be  recognized 
as  a  valid  lien  against  the  property  described 
therein,  and  that  the  property  be  sold,  and 
the  proceeds  of  sale  be  applied— First,  In  sat- 
^isfaction  of  all  proper  taxes  and  assess- 
g  ments,  or  other  prior  incumbrances,  due  and 
•  unpaid  upon*the  property;  and,  secondly,  to 
the  paymcmt  of  the  claim  of  the  complain- 
ant—the balance,  if  any,  to  be  distributed 
pro  rata  among  the  heirs  of  Sarah  Jane  Man- 
son.  A  trustee  was  appointed,  who,  after 
having  given  notice  by  advertisement,  was 
to  proceed  to  make  the  sale  as  aforesaid,  and 
thereafter  to  report  the  same  to  the  court, 
and  upon  final  ratification  thereof  to  '*convey 
to  the  purchaser  or  purchasers,  by  good  and 
sufficient  deed,  all  light  title,  and  Interest  of 
said  defendants,  or  any  of  them,  as  of  said 
complainant  in  and  to  said  property." 

The  sale,  having  been  duly  made  and  re- 
ported by  the  trustee,  was  finally  ratified  on 
May  18,  1875;  and  the  trustee,  W.  P.  Bell, 
subsequently  conveyed  the  property  to  Fred- 
erick Yolk,  the  purchaser.  Yolk  afterwards 
conveyed  the  same  to  Louis  Schmid,  Edward 
Schmid,  and  Alexander  Schmid;  and  they, by 
deed  dated  June  21, 1890,  conveyed  to  Charles 
G.  Duncanson.  The  proceeds  of  sale  were 
applied  in  accordance  with  the  terms  of  the 
decree,  but  there  does  not  appear  to  have 
been  any  balance  for  distribution  among  Sa- 
rah Jane  Manson's  heirs  at  law. 
William  L.  Manson  died  in  the  year  1877. 
The  present  suit  was  commenced  as  afore- 
said by  Frederick  L.  Manson,  who  filed  his 
Mil  of  complaint  in  the  said  court  on  June  20, 
181^2.  The  bill  set  out,  in  substance,  the  facts 
stated  above,  and  alleged  that  upon  the  death 
of  Sarah  Jane  Manson  the  complainant  and 
Cecelia  M.  Manson  and  William  H.  Walters 
iwcame  the  owners,  by  purchase,  of  the  said 
parcel  15,  by  virtue  of  the  aforesaid  deeds  of 
l^r>j  and  18<>5;  that  nothing  set  out  in  the 
hjfi  1  creditors'  bill  served  to  give  the  court  Ju- 
risdiction of  the  subject-matter  thereof,  or  of 
any  person  mentioned  therein;  and  that  the 
w)urt  hail  no  jurisdiction  to  make  any  order 
in  the  said  proceedings  except  an  order  dis- 
missing: the  bill. 

It  was  fui-tlier  alleged  that  in  April,  1873, 
the  comphiiuaut.  ^Yhile  a  minor,  enlisted,  with 
the  consent  of  his  father.  In  the  Fourth  Unit- 
4^  States  cavalry,  and  remained  in  the  army 


until  1881,  when  he  was  honorably  dlschar-e^ 
ged;  that  during  the  intervening  time  he  wasg 
stationed  at  military  posts  in^Texas  and  Kan* 
sas,  and  since  his  discharge  had  resided  con- 
thinously  in  Illinois  and  Kansas;  that  until 
August  15,  1801,  he  had  no  loiowledge  of 
the  said  equity  proceedings,  or  of  the  said  an- 
swer or  any  answer  filed  or  intended  to  be 
filed  therein  hi  his  behalf,  or  of  the  existence 
of  the  said  deeds  of  1862  and  18G5,  or  the  hi- 
teres t  they  vested  hi  him,  or  of  the  said  con- 
demnation proceedings;  that  shortly  after 
learning  of  the  existence  of  the  deeds,  and  of 
the  record  in  the  said  suit  be  filed  a  petition 
in  the  condemnation  proceedings,  claiming  the 
proceeds  of  parcel  15,  but  that  as  he  was  hi- 
formed  and  believed,  the  court  was  of  opinion 
that  it  had  no  Jurisdiction  in  those  proce^" 
ings  to  pass  upon  contested  claims  to  the  said 
proceeds.  The  complainant  further  alleged 
that  his  sister,  Cecelia  M.  Manson,  left  home 
shortly  after  his  enlistment  in  the  army,  and 
sought  her  own  livelihood;  that  since  the 
complainant  was  informed  of  the  property  In- 
terests in  question,  he  had  made  diligent  in- 
quiry concerning  the  whereabouts  of  his  said 
sister  and  of  his  said  brother,  William  H. 
Walters,  and  had  been  unable  to  learn  any- 
thing concerning  the  whereabouts  of  his  sister 
since  1880  or  of  his  brother  for  several  years 
prior  thereto;  and  that,  therefore,  he  believes 
them  both  to  be  dead,  and  to  have  died  intes- 
tate, leaving  the  complainant  their  only  heir 
at  law. 

The  complainant  prayed  the  court  to  declare 
that  all  decrees,  orders,  and  proceedings  had 
in  the  said  suit  were  null  and  void  for  want 
of  Jurisdiction;  that  the  sale  made  and  the 
deed  executed  by  the  trustee  appointed  in  that 
suit  as  well  as  all  other  deeds  executed  under 
the  decree  therein,  were  void  and  of  no  effect; 
and  that  the  complainant  was  the  legal  and 
equitable  owner  of  parcel  15  at  the  time  of 
the  condemnation  of  the  same,  and  was  enti- 
tled to  the  said  fund.  He  further  prayed  that 
the  defendant  might  be  enjoined  from  receiv- 
ing the  fund. 

The  defendant  filed  his  answer  on  Septem- 
ber 6, 1892,  insisting  that  the  said  court  had  be- 
fore it,  by  due  process  of  law,  all  the  parties 
in  interest  and  therefore  had  Jurisdiction  to 
enter  the  said  decree  and  to  order  the  said 
sale,  and  that  the  defendant's  title,  acquired  § 
by  conveyance  under  the  decree,*  was  valid.? 
He  denied  the  allegations  of  the  complainant 
as  to  the  time  when  he  was  first  informed  of 
the  said  suit,  and  alleged  that  it  would  be 
inequitable  if  the  complainant  should  be  al- 
lowed the  benefit  of  any  alleged  defect  in  the 
said  proceedings,  in  view  of  the  fact  of  his 
having  waited  until  the  expiration  of  14  years 
after  the  death  of  William  L.  Manson,  who 
could  have  testified  as  to  the  complainant's 
knowledge  of  the  proceedings,  and  until  the 
expiration  of  16  years  after  the  sale,  before 
setting  up  any  clahn  to  the  property;  that 
since  the  sale  the  respective  holders  of  the 
property  had  been  In  the  open,  notorious,  and 
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«>il verse  possession  thereof  under  the  decree; 
that  the  complainant  had  been  guilty  of 
laches,  and  on  tliat  account  was  not  entitled 
to  relief.  The  defendant  asked  for  strict 
proof  of  the  alleged  death  and  Intestacy  of 
the  complainant's  sister  and  brother,  provided 
proof  of  the  same  should  be  material.  He 
prayed  that  It  might  have  the  full  benefit  of 
all  objections  to  the  bill  that  could  have  been 
raised  and  availed  of  upon  demurrer  thereto. 

Replication  was  entered  and  testimony  tak- 
en, and  on  June  14,  1893,  after  final  hearing, 
a  decree  was  entered  whereby,  "It  appearing 
to  the  court  from  an  examination  of  the  rec- 
ord In  equity  cause  numbered  3,796,  referred 
to  In  this  cause,  that  there  was  nothing  set 
forth  and  contained  therein  to  give  the  court 
jurisdiction  to  sell  the  real  estate  described 
therein,"  it  was  ordered  and  adjudged  that  the 
decree  entered  in  the  said  cause  was  null  and 
void;  that  the  deeds  made  under  that  deci*ee 
were  void  and  passed  no  title;  that  the  de- 
fendant had  no  title  to  parcel  15  at  the  time 
of  the  condemnation,  and  was  not  entitled  to 
the  proceeds  thereof;  that  the  defendant's 
plea  of  laches  be  not  sustained;  and  that  the 
fund  In  the  registry  of  the  court  be  paid  to 
the  complainant,  his  solicitor  of  record,  or  as- 
signs. 

Duncanson  thereupon  appealed  to  the  court 
of  appeals  of  the  District  of  Columbia,  where 
the  decree  of  the  court  below  was  reversed. 
Manson  then  appealed  to  this  court. 

Walter  H.  Smith,  for  appellant  Wm.  P. 
Mattingly,  for  appellee. 

f  *  Mr.  Justice  SHIRA8,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  only  matter  for  our  consideration  re- 
lates to  the  validity  of  the  decree  of  the  su- 
preme court  of  the  District  of  Columbia  of 
May  18,  1875,  ratifying  and  confirming  the 
sale  of  the  property  in  dispute;  and  that  de- 
pends upon  the  solution  of  the  question 
whether  that  court  had  jurisdiction  of  the 
person  of  Frederick  L.  Manson,  and  of  the 
subject-matter  of  the  suit  in  which  the  de- 
cree was  entered. 

There  was  no  service  of  a  subpoena  upon 
Frederick  L.  Manson,  but  there  was  an  ap- 
pointment of  a  guardian  ad  litem  by  com- 
missioners appointed  by  the  court,  and  an 
answer  was  taken  and  filed  by  such  guard- 
ian. Such  a  method  of  apointment  of  a 
guardian  ad  litem  Is  spoken  of  in  Bank  v. 
Ritchie,  8  Pet.  128,  as  according  to  the  most 
.•ipproved  usage.  A  full  discussion  of  this 
subject,  and  of  the  law  as  It  existed  in  Mary- 
land prior  to  the  erection  of  the  District  of 
Oolunibla,  will  be  found  in  the  case  of  Snow- 
den  V.  Snowden,  1  Bland,  550,  and  the  case 
of  Hammond  v.  Hammond,  2  Bland,  306,  350; 
and  -ivherein  the  practice  of  bringing  In  a 
nonr.'Sldont  minor  by  the  appointment  of  a 
guardian  ad  litem,  and  thus  subjecting  him 
to  a  decree  for  the  partition  of  land,  and 


for  the  sale  of  lands  to  pay  the  debts  of  a  de- 
cedent, is  recognized  as  usual  and  proper. 

In  the  case  of  Insurance  Co.  v.  Bangs,  10*J 
U.  S.  435,  this  court  held  that  it  was  not 
competent  for  the  federal  courts  to  appoint 
a  guardian  ad  litem  for  a  nonresident  or  ab- 
sent Infant,  so  as  to  subject  him  to  a  purely 
personal  claim.  But  it  was  distinctly  ad- 
mitted that,  where  the  infant  had  an  inter- 
est in  real  estate  within  the  state  or  district, 
the  rule  was  otherwise,  and  that  the  power 
to  appoint  a  guardian  ad  litem  in  such  a 
case  was  founded  in  the  general  powers  of 
courts  of  equity.  In  this  case  It  was  said: 
**Our  attention  has  been  called  to  several ^^ 
cases  In  the  state  courts  in  which  it  has  beenj 
held  that  a*decree  or  judgment  could  not  be« 
collaterally  attacked,  though  rendered  in  a 
case  where  a  guardian  ad  litem  had  been  ap- 
pointed without  service  of  process  on  the  in- 
fant. Such  are  the  cases  of  Preston  v.  Dunn. 
25  Ala.  507;  Robb  v.  Irwin,  15  Ohio,  689;  and 
Gronfier  v.  Puymirol,  19  Cal.  629.  All  of 
them  are  illustrative  of  the  position  we  have 
stated.  They  all  relate  to  the  Interest  of  the 
Infant  in  real  property  in  the  state." 

In  the  answer,  which  was  sworn  to  by  the 
guardian,  Frederick  Ik  Manson  said  that 
he  was  an  infant  under  21  years  of  age;  that 
he  claimed  such  interest  in  the  premises  as 
he  was  entitled  to,  and  submitted  such  inter- 
est to  the  protection  of  the  court.  This  an- 
swer was  subscribed  and  sworn  to  on  the  1st 
day  of  December,  1874.  In  his  testimony, 
taken  in  the  present  case,  Manson  claims  to 
have  been  past  21  years  of  age  when  that  an- 
swer was  made.  If  so,  as  the  evidence  Is 
clear  that  he  was  present  when  the  appoint- 
ment of  the  guardian  was  made,  he  must  be 
deemed  to  have  regarded  the  answer  as  his 
own,  and  cannot  be  heard  to  repudiate  It  in 
a  collateral  proceeding. 

Moreover,  it  may  be  claimed  with  some 
show  of  reason  that  if  the  trust  deeds  of 
1802  and  1865  really  vested  the  legal  title  to 
the  land  in  question  in  Brastus  Poulson,  sub- 
ject to  the  trusts  set  forth  In  those  Instru- 
ments,—and  such  Is  the  theory  of  the  com- 
plainant's bill  In  the  present  suit,— he,  as 
trustee,  represented  all  the  parties  beneficial- 
ly interested,  and  tliey,  even  If  not  parties. 
are  bound  by  the  decree,  unless  It  is  im- 
peached for  fraud  or  collusion  between  hlni 
and  the  adverse  parties. 

In  Shaw  v.  Railroad  Co.,  5  Gray,  162,  It 
was  said: 

"The  rule  of  equity  pleading  that  all  per- 
sons Interested  in  the  subject-matter  of  the 
suit,  and  whose  rights  may  be  affected  by 
a  final  decree,  must  be  made  parties  to  the 
bill,  Is  subject  to  several  exceptions,  wlilch 
are  as  well  established  as  the  rule  Itself. 
•  •  •  It  has  been  held  that,  where  per- 
sons are  made  trustees  for  the  payment  of 
debts  and  legacies,  a  suit  may  be  sustained 
in  which  the  trustees  only  are  either  plain- 
tiffs OP  defendants,  without  joining  the  ct(m]  - 
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and  whose  rights  and  interests  are  directly 
iiiYoIved  in  the  case.  Fear  y.Graig,8  Tonnge 
&  C.  216. 

"Upon  this  principle,  it  has  been  decided 
by  this  court  that,  in  a  bill  concerning  the 
title  to  the  assets  of  an  insolvent  debtor,  it 
is  sufficient,  without  Joining  the  creditors,  to 
make  the  assignees  parties,  who  alone  have 
the  right  to  claim  the  property,  the  legal 
tiUe  being  in  them,  and  who  are  authorized 
and  empowered,  and  whose  duty  it  is,  to  rep- 
resent the  interests  of,  and  to  act  for,  all 
the  creditors  interested  in  the  trust.  Steven- 
son v.  Austin,  8  Mete.  (Mass.)  474.  In  liise 
manner  it  has  been  determined  that  a  ti'us- 
tee,  holding  a  mortgage  in  trust  for  several 
creditors,  may  maintain  a  bill  to  foreclose 
without  Joining  his  cestuis  que  trust  as  par- 
ties. 

*The  principle  seems  to  be  well  settled  that 
In  an  action  by  a  creditor  to  reach  trust  prop- 
erty In  the  bands  of  administrators  or  trus- 
tees who  have  the  control  of,  and  whose  duty 
it  is  to  protect,  the  property,  the  cestuJs  que 
tnistent  need  not  be  Joined  as  parties.  The 
defense  of  the  trustees  is  their  defense,  and 
their  presence  in  court  is  not  necessary  to 
the  protection  of  their  Interests."  Winslow 
V.  Railroad  CJo.,  4  Minn.  317  (Gil.  234). 

In  the  case  of  Kerrison  v.  Stewart,  03  U. 
S.  155,  the  question  was  whether  the  cred- 
itors of  an  Insolvent  firm,  in  whose  favor 
a  deed  of  trust  had  been  executed  by  the 
firm,  were  bound  by  a  decree  against  the 
trustee;  and  this  court  held  that,  "where  a 
trustee  is  Invested  with  such  powers  that 
Ills  beneficiaries  are  bound  by  what  is  done 
against  him  or  by  him,  they  are  not  neces- 
sary parties  to  a  suit  against  him  by  a  stran- 
ger to  defeat  the  trust  in  whole  or  in  part. 
In  such  case  he  is  in  court  on  their  behalf, 
and  they,  though  not  parties,  are  concluded 
by  the  decree,  unless  it  is  impeached  for 
fraud  or  collusion  between  him  and  the  ad- 
verse party." 

With  the  proper  parties  before  the  court, 
the  next  question  Is  whether  the  court  had 
such  Jurisdiction  over  the  subject-matter  of 
the  suit  as  to  protect  its  decree  from  attack 
in  a  collateral  proceeding. 

That  the  bill  in  this  case  is  collateral  in 
^its  nature  is  obvious.  It  does  not  seek  the 
jr  correction  of  errors  in  the  proceedings  or 
•  decree  in  the  former  case.  Its  avowed  object 
is  to  have  the  former  proceedings  declared 
null  and  void  because  taken  in  a  court  with- 
out Jurisdiction  of  either  person  or  subject- 
raatter. 

That  tlie  court  had  Jurisdiction  to  decree 
the  sale  of  real  estate  to  pay  the  debts  of  a 
«leceased  debtor  and  owner  is  undeniable. 
The  bill  contained  averments  that  the  com- 
plainant was  a  creditor  of  the  estate  of 
Sarah  J.  Manson;  that  the  decedent  had 
died  intestate  as  to  her  real  estate  situated 
in  the  city  of  Washington  and  District  of 
Columbia;  that  the  personal  estate  was  in- 
adequate to  pay  the  debts  of  the  decedent; 


that  the  decedent,  at  the  time  of  her  decease, 
was  seised  of  described  real  estate.  These 
are  the  nsual  and  necessary  allegations  of  a 
bill  in  such  a  case,  and,  if  found  to  be  true, 
plainly  warranted  a  decree  of  sale. 

It  is  true  that  Erastus  Poulson,  trustee, 
was  made  a  party  defendant,  and  that  the 
several  deeds  of  1862  and  1865,  creating  and 
defining  the  trust,  were  referred  to,  and,  in 
effect,  made  part  of  the  bill,  and  also  copies 
of  the  will  of  the  decedent  and  of  letters  of 
administration  thereon. 

It  is  claimed  on  behalf  of  the  appellant  that 
the  bill  did  not  sufficiently  allege  the  exist- 
ence of  unpaid  debts.  The  allegation  In 
question  was  as  follows: 

"Your  complainant  settled  the  estate  of 
Sarah  J.  Manson,  deceased,  by  virtue  of  cer- 
tain letters  of  administration  c.  t.  a.  issued 
from  the  office  of  the  register  for  the  probate 
of  wills  and  granting  letters  of  administra- 
tion, in  and  for  the  city  of  Philadelphia,  a 
certified  copy  of  which  is  hereto  annexed, 
and  marked  'Complainant,  Exhibit  A,'  as 
part  of  this  bill;  and  the  personal  estate  of  the 
said  decedent  has  been  fully  and  finally  ad- 
ministered, and  the  same  would  have  proved 
insufficient  and  inadequate  to  pay  the  debts 
of  the  estate,  but  your  complainant  made 
,  advances  out  of  his  own  fund  to  pay  the  in- 
debtedness of  said  estate  In  full,  and  said 
advances,  together  with  assets  of  the  estate, 
paid  in  full  all  the  Just  claims  filed  and 
proven  against  said  decedent;  and  your 
complainant  has  paid  out  of  his  own  funds, 
on  said  account,  over  and  above  assets  coming 
into  his  hands,  the  sum  of  two  thousand  and^ 
fifty-one  dollars,  which  amount  is  Justly  duej 
him,  and  there*remains  no  fund  from  which* 
to  reimburse  him,  unless  the  real  estate  here- 
inbefore described  be  sold,  and  so  much  of 
the  proceeds  as  may  be  necessary  be  applied 
to  the  payment  of  your  complainant's  claim." 

We  are  unable  to  accept  the  appellant's 
contention  that  these  allegations,  taken  to 
be  true,  do  not  disclose  the  existence  of 
debts  collectible  by  proceedings  in  the  Dis- 
trict court,  and  that  an  administrator  with 
the  will  annexed  cannot  be  reimbursed  for 
advances  made  by  him  in  the  process  of  set- 
tling the  estate. 

At  all  events,  even  If  the  District  court 
erred  in  holding  that  the  allegations  and 
proof  were  sufficient  to  establish  the  existence 
of  a  collectible  debt,  such  an  error  did  not 
invalidate  the  decree  so  as  to  subject  it  to  at- 
tack by  a  collateral  proceeding. 

The  next  contention,  and  one  that  has  been 
ably  argued,  is  that  the  bill  for  a  sale  sliow- 
ed  that  the  court  had  no  Jurisdiction  of  the 
subject-matter,  l>ecause  it  showed  that  Sa- 
rah J.  Manson,  the  decedent,  had  no  in- 
terest in  the  realty  at  the  time  the  bill  was 
filed;  that  she  had  had  a  life  estate  only. 

It  must  be  conceded  that  if  the  property 
sold  was  not  owned  by  the  decedent  and 
was  not  subject  to  her  debts,  the  decree  of 
sale  was  void;  and  it  must  also  be  conceded 
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that,  by  the  allegations  of  the  bill,  the  court 
was  obliged  to  take  notice  of  the  contents 
and  legal  Import  of  the  deed  creating  and  de- 
lining  Poui son's  estate  as  trustee. 

It  is  admitted  that  the  real  estate  in  ques- 
tion was  paid  for  by  moneys  belonging  to 
Mrs.  Manson;  that,  under  the  terms  of  the 
trust  deeds,  she  had  the  right  to  occupy  the 
premises,  and  to  recelyo  the  rents  and  profits 
thereof  for  her  sole  and  separate  use,  her  re- 
ceipt alone  being  a  valid  discharge  for  such 
rents  and  profits;  that  it  should  be  lawful 
for  her,  at  any  time,  and  from  time  to  time 
during  her  life,  to  dispose  of  said  premises, 
either  by  absolute  sale  or  mortgsige  thereof, 
as  she  might  think  proper;  that  in  default 
of  any  such  sale  or  mortgage,  or  so  far  as 
the  same  shall  not  extend,  upon  further  trust 
^for  such  person  or  persons  and  for  such  es- 
gtate,  and  in  such  parts,  shares,  and  propor- 
•  tions,  as  she,  the  said  Sarah  J.*  Manson, 
should  or  might  from  time  to  time,  by  any 
'deed  or  instrument  of  writing,  or  by  her  last 
will  and  testament,  under  her  hand  and  seal 
(which  will  she  was  authorized  to  make), 
limit,  direct  or  appoint,  give  or  devise,  the 
same,  and  in  default  of  any  such  limitation, 
direction  and  appointment,  gift  or  devise,  in 
trust  for  such  child  or  children  as  she  should 
leave  surviving  her,  and  the  issue  of  any  de- 
ceased child,-H3Uch  issue  taking  his,  her,  or 
their  parent's  or  parents'  share,— and,  for  de- 
fault of  all  such  children  or  issue,  then  in 
trust  for  the  right  heirs  of  the  said  Sarah 
J.  Manson  forever;  and  that  all  money  which 
should  or  might  be  raised  by  sale  or  mort- 
gage of  the  said  premises,  or  any  part  there- 
of, should  be  paid  to  the  said  Sarah  J.  Man- 
son,  and  be  disposed  of  as  she  should  or 
might  think  best,— her  receipt  being  a  valid 
discharge  therefor,  the  party  paying  the 
same  not  being  Iwund  to  see  to  the  applica- 
tion or  disposition  thereof. 

The  record  does  not  inform  us  upon  what 
view  of  the  legal  import  of  these  provisions 
the  District  court  proceeded  in  awarding  the 
decree  of  sale.  It  may  have  been  thought 
that  such  a  trust  did  not  protect  the  real  es- 
tate described  from  the  creditors  of  Sarah  J. 
Manson,  either  during  her  life  or  at  her 
death.  Nichols  v.  Baton,  91  U.  S.  716.  Or 
the  court  may  have  regarded  the  will  of  Sa- 
rah J.  Manson,  though  not  so  executed  as  to 
permit  it  to  be  proven  tn  the  District  of  Oo- 
lumbla,  as  a  sufficient  exercise  of  the  power 
of  appointment,  in  which  case,  according  to 
a  rule  well  established  In  England  and  in  this 
country,  where  a  person  has  a  general  power 
of  appointment,  either  by  deed  or  will,  and 
executes  this  power,  the  property  appointed 
is  deemed,  in  equity,  part  of  his  assets,  and 
subject  to  the  demands  of  his  creditors,  in 
preference  to  the  claims  of  his  voluntary  ap- 
pointees or  legatees.  Olapp  v.  Ingraham,  126 
Mass.  200;  Brandies  y.  Oochran,  112  U.  S. 
334,  5  Sup.  Ct  104. 

W^e  do  not  wish  to  be  understood  as  Inti- 
mating that  either  of  such  views  would  have 


been  a  sound  construction  of  the  trust  deed; 
but  we  do  say  that  these  were  questions  be- 
fore the  Dtetrict  court  for  decision,  and.  If 
any  error  was  committed  by  that  court,  the 
remedy  was  by  appeal  or  by  a  bill  of  review,|» 
if  duly  filed.  g 

•We  adopt  the  language  and  reasoning  ot* 
the  court  of  appeals  in  this  case: 

"It  is  certainly  the  policy  of  the  law  to 
maintain  Judicial  sales,  and  every  reasonable 
inducement  should  be  indulged  to  uphold 
them;  otherwise  the  public  would  become 
distrustful,  and  fair  prices  for  property  sold 
under  Judicial  authority  would  seldom  be  ob- 
tained. Purchasers,  while  they  are  required 
to  take  notice  of  the  existence  and  terms  of 
the  decrees  or  Judgments  under  which  they 
purchase,  and  as  to  the  parties  bound  there- 
by, they  cannot  be  required  to  become  Judi- 
cial critics^  and  to  pass  in  review,  at  their 
peril,  upon  the  correctness  of  the  proceedings 
upon  which  the  Judgments  or  decrees  may 
be  founded.  As  w^as  pertinently  said  by  the 
supreme  court  of  Uie  United  States  In  the 
case  of  Thompson  v.  Tolmie,  2  Pet.  ItiS: 
'After  a  lapse  of  years,  presumptions  must 
be  made  in  favor  of  what  does  not  appear. 
If  the  purchaser  was  responsible  for  the  mis- 
takes of  the  court,  in  point  of  fact,  after 
they  had  adjudicated  upon  the  facts,  and  act- 
ed upon  them,  these  sales  would  be  snares 
for  honest  men.  The  purchaser  is  not  bound 
to  see  whether  the  court  was  mistaken  in  the 
facts  of  debts  and  children.  The  decree  of 
the  orphans*  court  in  a  case  within  Its  Ju- 
risdiction is  reversible  only  on  appeal,  and 
not  collaterally  in  another  suit  When  a 
court  has  Jurisdiction,  it  has  a  right  to  decide 
every  question  that  may  arise  in  the  cause; 
and,  whether  its  decisions  be  correct  or  not, 
its  Judgment,  until  reversed,  is  regarded  as 
binding  in  every  other  court' 

•*These  principles  apply  in  all  respects,  and 
with  special  force,  in  this  case.  It  was  for 
the  court  whose  decree  is  attempted  to  be 
impeached,  not  only  to  decide  on  the  facts 
before  it,  but  upon  the  construction  and  legal 
effect  of  all  deeds  and  muniments  of  title 
ui)on  which  the  proceeding  was  based.  The 
court  having  general  Jurisdiction  over  the 
subject-matter  of  decreeing  the  sale  of  real 
estate  of  a  deceased  debtor  for  the  payment 
of  debts,  it  had  the  right  and  was  required 
to  determine  the  question  as  to  the  liability 
of  the  property  for  the  debts,  and  whether 
the  case  was  within  its  jurisdiction;  and. 
though  Its  decision  may  have  been  erroneous, 
it  could  only  be  reversed  upon  a  direct  ap-^^ 
peal."  J 

•  "It  is  of  no  avail,"  said  this  court  in  Cooper* 
V.  Reynolds,  10  Wall.  308,  "to  show  that 
there  are  errors  in  the  record,  unless  they  be 
such  as  prove  that  the  court  had  no  Jurisdic- 
tion of  the  case,  or  that  the  judgment  ren- 
dered was  beyond  Its  power.  This  principle 
has  been  often  held  by  this  court  and  by  all 
courts,  and  it  takes  rank  as  an  lULlom  of  the 
law."  Digitized  by  VjOOQIC 
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And  In  Cornett  t.  Williams,  20  Wall.  226,  It 
was  declared  that  "the  settled  rule  of  law  is 
that,  jurisdiction  having  attached  in  the  orig^ 
inal  case,  everything  done  witJiin  the  power 
of  that  jurisdiction,  when  collaterally  ques- 
tioned, is  to  he  held  conclusive  of  the  rights 
of  the  parties,  unless  impeached  for  fraud." 

Having  concluded  tliat  the  District  court 
had  jurisdiction  over  the  parties  and  the  sub- 
ject-matter, and  that  its  decree  cannot  he  suc- 
cessfully impeached  in  this  collateral  pro- 
ceeding, it  is  unnecessary  to  consider  other 
questions  suggested  in  the  record  and  dis- 
cussed in  the  briefs  of  the  counsel. 

The  decree  of  the  court  of  appeals  is  af- 
firmed. 


(166  U.  S.  557) 

CITY  RY.  CO.  V.  CITIZENS'  ST.  E.  CO. 

(April  19,  1897.) 

No.  214. 

Juris DxonoN  of  Fsdbkal  Ck>URT8  —  Obligation 
or  Contracts  —  City  Railway  Franchises  — 

CONSIDKKATION— AOCKPTANCE— POWBRS  OF  CiTT 

Council— Estoppel. 

1.  The  jurisdiction  of  a  federal  court  on  the 
ground  of  a  federal  question  is  to  be  determined 
on  the  allegations  of  the  bill,  and  not  on  the 
facts  as  thev  subsequently  appear;  and  where 
the  jurisdiction  is  invoked  on  the  ground  that 

*  a  city  ordinance  impairs  the  obligation  of  a 
contract,  it  is  sufficient  to  show  that  complain- 
ant had,  or  claimed  in  good  faith  to  have,  a 
contract  with  the  city,  which  the  latter  had  at- 
tempted to  impair. 

2.  The  granting  of  a  street-railway  franchise, 
which  is  alleged  to  impair  an  existing  contract, 
or  easement,  is  a  legislative  act,  and  therefore 
an  act  of  the  state,  though  made  by  a  city  ordi- 
nance. 

3.  A  city  ordinance  granting  a  street-railway 
franchise  for  a  fixed  period,  with  a  provision 
that  the  city  shall  not,  during  that  time,  confer 
on  any  other  parties  any  privileges  which  shall 
impair  the  rights  and  privileges  thereby  grant- 
ed, constitutes,  when  accepted,  a  contract  be- 
tween the  railroad  company  and  the  city. 

4.  The  Indiana  act  of  1»91,  granting  a  new 
charter  to  the  city  of  Indianapolis,  and  giving 
to  its  board  of  public  works,  subject  to  the  ap- 
proval of  the  common  council,  power  to  author- 
ize street-raiiway  companies  to  occupy  the 
streets,  alleys,  etc..  Is  not  to  be  construed  retro- 
spectively, so  as  to  authorize  the  granting  of 
franchises  which  will  impair  the  obligation  of 
oxistiii^  contracts,  in  the  absence  of  lan^age 
.<()  clear  as  to  admit  of  no  other  construction. 

5.  A  city  which  extends  the  duration  of  a 
««rreet-railway  franchise  in  order  to  enable  the 
railway  company  to  refund  its  bonded  indebt- 
<'(lncss  at  a  lower  rate  of  interest,  is  estopped, 
;iftor  the  negotiation  of  the  new  bonds  on  the 
faith  thereof,  from  attacking  the  validity  of  the 
♦•xtensioii  for  want  of  consideration. 

().  The  continued  operation  of  a  street  railway 
is  a  snfliciont  consideration  for  an  ordinance 
«>xtpndin>?  the  date  fixed  in  the  original  con- 
tact for  the  expiration  of  the  franchise. 

7.  No  formal  resolution  accepting  an  ordi- 
nance granting  a  street-railway  franchise  is 
necessary  if  the  facts  show  an  actual  practical 
acceptance  by  the  railway  company,  or  action 
by  it  which  is  only  explicable  on  the  theory  of 
an  acceptance, 

8.  An  acceptance  by  a  street-railway  com- 
pany of  an  amendatory  ordinance  extending 
the  period  of  its  franchise  may  be  presumea 
from  the  fact  that  the  amendment  was  benefi- 
cial to  it,  and  from  the  further  fact  that  It  is- 


sued bonds,  as  was  contemplated  when  the  or- 
dinance was  applied  for,  and  made  them  fall 
due  at  the  expiration  of  the  extended  franchise. 
9.  A  city  which,  without  express  legislative 
power  to  do  so,  has  authorized  a  street-railway 
company  to  change  from  horse  power  to  eh»c- 
tricity.  will  be  estopped  from  setting  up  a  want 
of  such  power,  after  the  company  has  incurred 
large  expenditures  in  making  the  change,  and 
after  the  legislature  by  a  subsequent  general 
law  has  conferred  power  on  city  councils  to  au- 
thorize such  changes. 

Appeal  from  the  carcuit  Court  of  the  Unitedg^ 
States  for  the  District  of  Indiana.  g 

•This  was  a  blU  in  equity  by  the  Citizens  • 
Street-Railroad  Company  to  enjoin  the  appel- 
lant from  interrupting  or  disturbing  complain- 
ant in  the  construction,  operation,  and  main- 
tenance of  its  street-car  system  in  the  city  of 
Indianapolis,  and  for  the  establishment  of 
complainant's  rights,  and  the  quieting  of  its 
title  In  that  connection.  ^ 

The  facts  of  the  case  are  substantially  asg 
follows:  In  1661  *the  general  assembly  of  the* 
state  of  Indiana  passed  an  act  authorizing  the 
lncori)oration  of  street-railway  companies,  the 
second  section  of  which  act  provided  that  the 
stockholders  in  such  companies  and  their  suc- 
cessors should  be  "a  body  politic  and  corporatt* 
in  perpetuity,  by  the  name  stated  in  the  ar- 
ticles of  association,"  and  the  eleventh  and 
twelfth  sections  of  which  were  as  follows: 

"Sec.  11.  This  act  may  be  amended  or  re- 
pealed at  the  discretion  of  the  legislature. 

''Sec.  12.  Nothhig  in  this  act  contained  shall 
be  80  construed  as  to  take  away  from  the  com- 
mon councils  of  incorporated  cities  the  ex- 
clusive powers  now  exercised  over  the  streets, 
highways,  alleys  and  bridges  within  the  cor- 
porate limits  of  such  cities;  and  all  street 
railroad  companies  which  may  be  organized 
under  the  provisions  of  this  act  shall  first  ob- 
tain the  consent  of  such  common  council  to 
the  location,  survey  and  construction  of  any 
street  railroad  through  or  across  the  public 
streets  of  any  city  before  the  construction  of 
the  same  shall  be  commenced.** 

Pursuant  to  this  act,  the  Citizens'  Street - 
Railway  Company  was  organized  January  15, 
1864,  and  on  January  18,  18G4,  the  common 
council  of  Indianapolis  passed  an  ordinance, 
the  first,  third,  and  fifteenth  sections  of  which 
contained  the  following: 

"Section  1.  Be  it  ordained  by  the  common 
council  of  the  city  of  Indianapolis:  That  un- 
der and  by  virtue  of  an  act  of  the  general 
assembly  of  state  of  Indiana  entitled  *An  act 
to  provide  for  the  incorporation  of  street 
railroad  companies,*  approved  June  4,  18(51, 
and  by  virtue  of  the  powers  and  authority  of 
the  common  council  otherwise  by  law  vested, 
consent,  permission,  and  authority  are  hereby 
given,  granted,  and  duly  vested  unto  the  com- 
pany organized  with  R.  B.  Catherwood  as 
preslctent,  a  body  politic  and  corporate  by  tlie 
name  of  the  Citizens'  Street-Railway  Company 
of  Indianapolis,  and  their  successors,  to  lay 
a  single  or  double  track  for  passenger  rail- 
way lines,  with  all  the  necessary  and  con- 
venient tracks  toe  turnouts,  side  tracks,  and 
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switches,  li^  upon,  and  along  tbe  conrse  of  the 
p<^treets  and  alleys  of  the  dty  of  Indianapolis 
2  hereinafter  mentioned;  and  to  keep,  main- 
•  tain,  use* and  operate  thereon  railway  cars  and 

carriages  in  the  manner  and  for  the  time  and 

upon  the  conditions  hereinafter  prescribed." 
**Sec.  3.  The  cars  to  be  used  on  such  tracks 

shall  be  operated  with  animal  power  only. 

"Sec.  15.  The  right  to  operate  said  railway 
shall  extend  to  the  full  time  of  30  years  from 
the  passage  hereof;  and  the  said  city  of  In- 
dianapolis shall  notf  during  all  the  time  to 
which  the  privileges  hereby  granted  to  said 
company  shall  extend,  grant  to  or  confer  upon 
any  person  or  corporation  any  privilege  which 
will  Impair  or  destroy  the  rights  and  privl- 
lp.gi\s   herein  granted  to   the  said   company. 

Tbe  second  section  of  this  ordinance  nam- 
etl  certain  streets  upon  which  the  company 
was  authorized  to  lay  its  tracks,  and  in  the 
following  year  (18(55)  a  supplemental  ordi- 
nance was  passed,  giving  to  the  company 
the  right  to  lay  its  tracks  upon  all  the  streets 
or  roads  within  the  corporate  limits  of  the 
city,  and  providing,  in  section  4,  "that  in  lay- 
ing, constructing,  and  operating*'  the  same 
the  company  should  be  governed  by  the  pro- 
visions of  the  ordinance  of  January  18,  1864. 

The  Citizens'  Street-Kailway  Company  con- 
structed and  operated  its  plant  until  April 
23,  188S,  when  it  was  sold  and  conveyed  to 
tlie  complainant,  the  Citizens*  Street-Railroad 
Company. 

On  April  7,  1880,  the  common  council 
passed  another  ordinance  supplemental  to 
that  of  1864,  providing  that  section  15  of  that 
ordinance  should  be  amended  so  as  **to  read 
thirty-seven  years,  where  the  same  now 
reads  thirty." 

On  April  23,  18S8,  an  ordinance  was  passed 
approving  the  sale  and  transfer  of  the  rail- 
way company  to  the  railroad  company,  and 
on  December  18.  1889,  a  further  ordinance 
was  passed,  supplementary  to  that  of  Janu- 
ary  18,  1864,  authorizing  the  use  of  electric 
power,  and  providing  the  manner  In  which 
it  should  be  applied.  This  ordinance  was 
formally  accepted  by  the  railroad  company 
on  January  4,  1890.  The  company  thereupon 
proceeded  at  very  great  expense  to  build  a 
power  house,  and  change  its  plant  to  an  elec- 
,tric  system. 

^  In  18i»3  a  dispute  arose  between  the  board 
•-  of  public  workB*of  the  city  and  the  president 
and  directors  of  the  complainant  over  the 
question  whether  complainant's  franchise 
would  expire  on  January  18,  1804,-30  years 
from  its  date. 

On  February  6,  1893,  a  further  ordinance 
was  passed,  declaring  It  to  be  unlawful  for 
any  person  or  corporation  to  cut  or  dig  into 
a  paved  street  without  first  obtaining  from 
the  board  of  public  works  a  written  permit 
so  to  do. 

On  April  24,  1893,  pursuant  to  an  act  of  the 
general  assembly  of  the  state,  quoted  In  the 


opinion^  the  city,  through  its  board  of  public 
works,  entered  into  a  contract  with  the  de- 
fendant--the  City  Railway  Company— giving 
it  permission  to  lay  its  tracks  for  street-rail- 
way lines  to  be  operated  by  electricity,  or 
other  improved  power,  through  a  large  num- 
ber of  streets,  most  of  which  were  already 
occupied  by  the  lines  of  the  complainant 
company.  This  contract  was  approved  upon 
the  same  day  by  the  common  council,  and 
was  accepted  by  the  defendant 

The  bill  averred  that  it  was  impossible  that 
electric  cars,  other  than  complainant's,  could 
be  operated  on  such  streets  without  their 
practical  destruction  as  thoroughfares  for 
public  travel.  It  further  set  forth  certain 
acts  on  the  part  of  the  city,  which  are  al- 
leged to  be  part  of  a  plan  of  the  city  authori- 
ties, in  combination  with  the  defendant,  to 
prevent  It  from  making  extensions  and  Im- 
provements  and  from  operating  its  lines  of 
railway;  and  that  they,  the  city  and  the  de- 
fendant, were  asserting  the  right  of  the  city 
to  disregard  and  set  aside,  by  the  exercise 
of  the  legislative  power  conferred  upon  its 
common  council  by  the  legislature  of  tbe 
state  in  the  charter  of  1891,  a  contract  duly 
entered  into  and  existing  between  the  state 
and  the  complainant  under  Its  charter,  and 
between  the  city  and  the  complainant,  there- 
by seeking  to  impair,  annnl,  and  destroy  the 
obligation  of  such  contracts,  in  violation  of 
the  constitution  of  the  United  States.  This 
bill  was  filed  on  May  11,  1893,  within  a 
month  after  the  contract  and  ordinance  of 
April  24th. 

A  motion  was  made  to  dismiss  the  bill  up- 
on the  ground  of  the  want  of  Jurisdiction  in 
the  circuit  court,  which  was  denied.  56  Ved,^ 
746.  The  bill  was  subsequently  amended^ 
and*  the  case,  being  put  at  issue  upon  an  an-* 
swer  and  replication,  came  on  to  be  beard 
upon  the  pleadings  and  proofs,  and  resulted 
in  a  decree  in  accordance  with  the  prayer  of 
the  bill  and  the  opinion  of  the  presiding 
Judge,  forever  enjoining  the  defendant  from 
disturbing  the  complainant  in  the  enjoyment 
of  its  rights  to  the  streets  occupied  by  it  at 
the  time  of  the  commencement  of  the  suit, 
and  declaring  the  contract  and  ordinance  of 
April  24,  1893,  to  be  void.  In  so  far  as  they 
attempted  to  confer  upon  the  defendant  com- 
pany any  right  to  the  streets  occupied  by  the 
complainant  at  the  commencement  of  the 
suit.  64  Fed.  647.  From  this  decree  an  ap- 
peal was  taken  to  this  court 

Addison  O.  Harris,  for  appellant  P.  C. 
Knox  and  Benjamin  Harrison,  for  appellee. 

Mr.  Justice  BROWN,  after  staOng  the  facts 
hi  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

This  case  Involves  the  right  of  the  Citizens' 
Street-Railroad  Company  of  Indianapolis  to 
operate  a  street  railroad  upon  the  streets  up- 
on which  it  had  constructed  its  tracks  at  the 
commencement  of  thi8gf|]i|y|^  |^  well  as  the  va* 
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Udlty  of  a  certain  contract  and  ordinance  rati- 
fying the  same  between  the  dty  and  the  City 
Railway  Company,  In  so  &r  as  the  dty  at- 
tempted to  confer  upon  that  company  a  right 
to  lay  Its  tracks  upon  the  streets  already  oc- 
cupied by  the  complainant,  or  to  abridge  Its 
rights  in  the  use  of  such  streets. 

1.  There  can  be  no  doubt  that  the  drcult 
court  had  Jurisdiction  of  the  case,  notwith- 
standing the  fact  that  both  parties  are  corpo- 
rations and  citizens  of  the  state  of  Indiana. 
It  should  be  borne  In  mind  in  this  connection 
that  Jurisdiction  depended  upon  the  allega- 
tions of  the  bill,  and  not  upon  the  facts  as 
they  subsequently  turned  out  to  be.  The 
e  gravamen  of  the  bill  is  that  under  the  act  of 
^the  general  assembly  of*1861,  and  the  ordi- 
nances of  January  IS,  1S64,  and  April  7, 1880, 
the  Citizens'  Railroad  Company  had  become 
vested  with  certain  exclusive  rights  to  operate 
a  street  railway  in  the  city  of  Indianapolis, 
cither  In  perpetuity  or  for  the  term  of  30  years 
or  37  years,  which  the  city  had  attempted  to 
impair  by  entering  into  a  contract  with  the 
G:ty  Railway  Company  to  lay  and  operate  a 
railway  upon  the  same  streets. 

All  that  ia  necessary  to  establish  the  Juris- 
diction of  the  court  is  to  show  that  the  com- 
1-lainant  had,  or  claimed  la  good  faith  to  have, 
a  contract  with  the  dty,  which  the  latter  had 
attempted  to  impair.  Conceding  that  the  leg- 
islature of  the  state  alone  had  the  right  to 
make  such  grant,  *it  may,**  as  was  observed 
in  Wright  V.  Nagle,  101  U.  S.  791,  7W,  "exer- 
else  its  authority  by  direct  legishition,  or 
through  agencies  duly  established,  having 
power  for  that  purpose.  The  grant,  when 
made,  binds  the  public,  and  is  directly  or  indi- 
rectly the  act  of  the  state.  The  easement  is 
a  legislative  grant,  whether  made  directly  by 
the  legislature  itself  or  by  any  one  of  its  prop- 
erly constituted  instrumentalities."  '"The 
complainants  claim,"  as  in  the  case  under 
consideration,  *'they  have  such  a  grant 
through  the  agency  of  the  inferior  court,  act- 
ing under  the  authority  of  the  legislature." 
See,  also,  Saginaw  Gaslight  Co.  v.  City  of 
Saginaw,  28  Fed.  529;  Weston  ▼.  Charleston, 
2  Pet.  482;  Waterworks  Co.  t.  Rivers,  115 
U.  S.  674,  6  Sup.  Ct.  273. 

That  the  complainant  had  a  contract  with 
the  dty  is  enthrely  clear.  It  was  so  held  by 
the  supreme  court  of  Indiana  In  Western 
Paving  A  Supply  Co.  v.  Citizens'  St  R.  Co., 
128  Ind.  525,  26  N.  B.  188,  and  28  N.  B.  88, 
in  which  the  liability  of  the  company  for  cer- 
tain street  improvements  was  discussed,  and 
passed  upon.  It  is  true  that  by  section  11  of 
the  original  act  of  1801  a  right  was  reserved 
to  the  general  assembly  to  amend  or  repeal, 
at  their  discrerion,  the  act  authorizing  the  In- 
c»orporatlon  of  street-railway  companies;  but 
that  was  a  rijrht  reserved  to  tbe  general  as- 
sembly Itself,  and  was  never  delegated,  if  In 
fact  It  could  be  delegated,  to  the  common 
council  of  the  city. 
g  That  the  city  did  attempt  to  impair  this  con- 
•  tract  by  the*Bgreement  of  April  21, 1893»  with 


the  City  Railway  Company,  and  its  ordhmnce 
ratifying  the  same,  is  equally  clear.  This 
contract  was  entered  into  in  pursuance  of  a 
supposed  right  given  by  the  act  of  the  general 
assembly  of  March  9,  1891,  laiown  as  the 
"City  Charter,"  the  fifty-ninth  section  of 
which  enacted  that  "the  board  of  public 
works  shall  have  power  ♦  •  •  to  authorize 
and  empower  by  contract  telephone,  tele- 
graph, electric  light,  gas,  water,  steam,  or 
street  car  or  railroad  companies  to  use  any 
street,  alley,  or  other  public  place  in  such 
city;  •  •  ♦  provided,  that  such  contracts 
shall.  In  all  cases,  be  submitted  by  said  board 
to  the  council  of  such  city,  and  approved  by 
them  by  ordinance  before  the  same  shall  take 
effect."  This  contract  and  ordinance  of  April 
21,  1898,  even  if  otherwise  valid,  could  not  be 
construed  to  Interfere  with  the  rights  of  the 
complainant  to  occupy  the  streets  of  the  city 
under  the  act  of  1861,  and  the  ordinance  of 
January  18,  1864,  without  coming  In  conflict 
with  that  provision  of  the  constitution  which 
forbids  states  from  enacting  laws  Impairing 
the  obligation  of  contracts.  Whether  the 
state  had  or  had  not  Impaired  the  obligation 
of  this  contract  was  not  a  question  which 
could  be  properly  passed  upon  on  a  motion  to 
dismiss,  so  long  as  the  complainant  claimed 
in  Its  bill  that  it  had  that  effect,  and  such 
claim  was  apparently  made  in  good  faith,  and 
was  not  a  frivolous  one.  New  Orleans  v. 
New  Orleans  Waterworks  Co.,  142  U.  S.  79, 
88.  12  Sup.  Ct  142. 

Even  if  the  charter  were  held  to  have  ex- 
pired on  January  18»  1894,-30  years  from  its 
date,~lt  would  not  have  necessarily  afTected 
the  Jurisdiction  of  the  court  to  entertain  this 
bill,  since  it  was  filed  eight  months  before 
that  time,  although  It  might  have  affected  the 
right  of  the  complainant  to  a  decree. 

Did  the  act  of  1891,  known  as  the  "New 
Charter,"  repeal  the  act  of  1861  authorizing 
the  Incorporation  of  railway  companies?  In 
other  words,  should  it  be  construed  as  an  ex- 
ercise of  the  power,  reserved  to  the  state  in 
the  eleventh  section  of  the  act  of  1861,  to 
amend  or  repeal  that  act  at  the  discretion  of 
the  legislature?  As  the  act  of  18^1  practical- ^^ 
ly  established  a  new  system,  and  vested  theg 
whole  power  of  the  legislature  •over  street- • 
railway  companies  in  the  board  of  public 
works  of  the  several  cities  therein  named, 
subject  to  the  approval  of  the  common  council 
of  such  cities,  perhaps  it  might  be  construed 
to  repeal  the  former,  so  far  as  there  was  a 
conflict  between  the  two  acts;  but  It  certainly 
should  not  be  construed  to  act  retrospective- 
ly, or  to  affect  contracts  entered  Into  prior  to 
Its  passage,  unless  its  language  be  so  clear  as 
to  admit  of  no  other  construction.  While  It 
was  doubtless  Intended  to  authorize  the  board 
of  public  works  of  the  cities  covered  by  the 
act  to  contract  for  the  use  of  their  streets  by 
railway  companies,  there  is  nothing  from 
which  can  be  inferred  a  power  to  disturb  or 
interfere  with  contracts  already  existing;  In- 
deed, it  is  highly  Improbable  that  it  wou^^ 
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ever  have  delegated  snch  a  power  to  a  sub- 
ordinate body.  There  is  always  a  presump- 
tion that  statutes  are  intended  to  operate  pro- 
spectively only  (Shreveport  v.  Cole,  129  U.  S. 
30,  9  Sup.  Ct  210),  and  we  see  nothing  In  this 
statute  to  rebut  such  presumption. 

2.  In  arguing  the  case  upon  the  merits, 
complainant  insisted  with  great  earnestness 
that,  inasmuch  as  the  act  of  1861,  providing 
for  the  incorporation  of  street-railway  com- 
panies, had  declared.  In  section  2,  that  the 
stoclcholders  In  the  companies  organized  un- 
der that  act,  and  their  successors,  should  be 
"a  body  politic  and  corporate  in  perpetuity, 
by  the  name  stated  in  the  articles  of  asso- 
ciation," the  common  council  of  Indianapolis, 
which,  by  section  12,  must  have  given  its  con- 
sent "to  the  location,  survey,  and  construc- 
tion** of  any  street  railway  before  the  con- 
struction of  the  same  could  be  commenced, 
had  no  power,  in  its  ordinance  of  January  18, 
1864,  to  limit  the  right  of  the  complainant  to 
operate  its  railway  to  the  term  of  30  years; 
and  that  such  ordinance,  though  valid  in  so 
far  as  it  gave  consent  to  build  and  operate 
the  railway,  was  invalid  in  so  far  as  it  at- 
tempted to  abridge  the  franchise  granted  by 
the  general  assembly,  which  existed  in  per- 
petuity. We  do  not,  however.  And  it  neces- 
sary to  express  an  opinion  upon  this  ques- 
tion, in  view  of  the  conclusion  we  have  reach- 
ed upon  the  legality  of  the  ordinance  of  April 
7,  1880,  amending  section  15  of  the  original 

^ordinance  by  extending  complainant's  fran- 

g  chlse  from  30  to  37  years. 

*  *No  question  was  made  respecting  the  va^ 
lidity  of  the  original  ordinance,  but  the 
amended  ordinance  of  April  7,  1880,  was  at- 
tacked principally  upon  the  ground  of  a  want 
of  consideration  for  the  extension  of  the  fran- 
chise for  seven  years.  The  facts  connected 
with  this  amendment  were  substantially  as 
follows:  The  railway  being  mortgaged  for 
$200,000  in  first  mortgage  bonds  and  $100,- 
000  in  second  mortgage  bonds  at  7  per  cent, 
interest  at  the  time  of  the  purchase  by  the 
railroad  company,  the  company  was  desirous 
of  paying  them  off,  as  they  were  at  liberty 
to  do  under  the  mortgages,  and  of  renewing 
the  loan  in  one  mortgage  at  a  lower  rate  of 
interest.  In  negotiating  with  the  proposed 
purchasers  of  the  bonds  it  was  insisted  that 
the  contract  with  the  city  ought  to  be  ex- 
tended, as  the  proposed  new  issue  of  bonds 
would  run  beyond  the  time  fixed  for  the 
termination  of  the  contract  The  manager 
of  the  road  thereupon  applied  to  the  com- 
mon council  for  an  ordinance  amending  sec- 
tion 15  of  the  original  ordinance,  by  maldng 
it  read  "45  years"  instead  of  "30  years."  The 
committee  declined  to  agree  to  this,  but  rec- 
ommended as  a  compromise  an  ordinance 
fixing  the  term  of  the  original  ordinance  at  37 
years  instead  of  45  years.  To  this  the  com- 
pany finally  agreed.  Thereupon  the  common 
council  adopted  the  ordinance  In  question. 

While  this  transaction  cannot  properly  be 
termed  a  legal  consideration  for  the  ordi- 


nance, since  the  negotiation  of  the  new  loan 
was  neither  a  benefit  to  the  city  nor  a  detri- 
ment to  the  railway  company,  yet  we  think 
that  the  subsequent  negotiation  of  the  loan 
operates  against  the  city  by  way  of  estoppel. 
All  that  is  necessary  to  create  an  estoppel  in 
pals  is  to  show  that  upon  the  faith  of  a  cer- 
tain action  on  the  part  of  the  city,  which  it 
had  power  to  take,  the  company  incurred  a 
new  liability;  as,  for  example,  by  the  nego- 
tiation of  a  new  loan,  and  the  Issue  of  a  new 
bond  and  mortgage  to  secure  the  same.  Un- 
der such  circumstances.  Justice  to  the  bond- 
holders, who  have  in  good  faith  invested 
their  money  in  reliance  upon  the  validity  of 
such  action,  demands  that  the  city  shall  be 
held  to  its  contract,  notwithstanding  there^ 
may  have  been  originally  no  consideration  tog 
support  it.  The  consequences^of  a  different* 
ruling  would  not  only  destroy  the  credit  of 
the  company,  but  might  be  disastrous  to  the 
bondholders,  the  value  of  whose  investment 
would  depend  very  largely  upon  the  length 
of  time  the  bonds  were  to  run.  Experience 
shows  that  the  value  of  bonds  or  debentures 
depends  not  only  upon  the  sufficiency  of  the 
security  and  the  rate  of  interest,  but  upon 
the  length  of  time  they  have  to  run,  and  the 
certainty  that  they  will  not,  before  the  ex- 
piration of  such  time,  be  called  in  for  redemp- 
tion. But,  however  this  may  be,  it  seems  to 
us  that  the  continued  operation  of  the  road 
may  itself  be  regarded  a  sufficient  considera- 
tion for  the  extension  of  the  franchise.  This 
extension  was  not  a  mere  gratuity  or  bounty, 
within  the  case  of  Grand  Lodge  F.  &  A.  Ma- 
sons of  Louisiana  v.  City  of  New  Orleans,  166 
U.  S.  143,  17  Sup.  Ct  523  (recently  decided), 
but  was  an  agreement  to  prolong  the  priv- 
ilege of  occupying  the  streets  of  the  city,  in 
consideration  that  the  company  should  con- 
tinue the  facilities  already  afforded  to  its 
citizens.  The  oiiglnal  ordinance  of  January 
18,  1864,  was  plainly  a  proposition  on  the 
part  of  the  city  to  grant  to  the  company  the 
use  of  its  streets  for  30  years,  in  considera- 
tion that  the  company  lay  its  tracks  and  op- 
erate a  railway  thereon  upon  certain  condi- 
tions prescribed  by  the  ordinance.  This  prop- 
osition, when  accepted  by  the  company,  and 
the  road  built  and  operated  as  specified,  be- 
came a  contract  which  the  state  was  not  at 
liberty  to  impair  during  its  continuance;  but 
if,  at  the  expiration  of  the  30  years,  the  road 
had  been  sold  to  another  company,  and  that 
company  had  applied  for  and  obtained  from 
the  common  council  a  franchise  to  occupy  its 
streets  for  another  period,  it  seems  to  be 
clear  that  such  a  contract  •would  need  no  oth- 
er consideration  to  support  It  than  the  con- 
tinued operation  of  the  road  under  such  con- 
ditions as  the  city  chose  to  impose.  But  this 
is  practically  such  a  case,  since  it  makes  no 
difference  in  principle  whether  the  road  pass- 
es into  the  hands  of  a  new  company  or  is 
retained  by  the  old  one,  or  whether  tlie  ex* 
tension  is  granted  at  the  time  of  or  before 


the  original  franchise  exj 
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the  oonalderatioiit  viz.  the  continued  operation 

of  the  road,  \a  the  same.     If,  instead  of  ex- 

3  tending  the  original  ordinance,  this  ordinance 

•  had  been  surrendered  by  the  •company,  and 
a  new  one  had  been  enacted,  by  which  the 
franchise  was  extended,  it  would  hardly  be 
contended  that  the  continued  operation  of  the 
road  would  not  be  a  sufficient  consideration 
for  the  new  ordinance.  This  was,  in  reality, 
part  of  the  consideration  upon  which  the  orig- 
inal franchise  was  granted,  and  is,  we  thinly, 
a  valuable  consideration  within  the  meaning 
of  the  law,  and  sufficient  to  support  the  ex- 
tension. 

This  ordinance  is  also  attaclied  upon  the 
ground  that  it  was  never  formally  accepted 
by  the  company.  There  Is  really  nothing  In 
this  contention.  No  formal  resolution  of  ac- 
ceptance Is  necessary  in  any  case,  if  the  facts 
show  an  actual,  practical  acceptance  by  the 
company,  or  action  which  would  be  only  ex- 
plicable in  case  the  amendment  were  accept- 
ed. There  are  two  circumstances  In  this 
cose,  either  of  which  is  sufficient  to  constitute 
an  acceptance. 

Mr.  Johnson,  the  manager  of  the  road,  who 
desired  the  extension  of  the  charter,  applied 
for  an  amendment  making  the  original  section 
15  read  ''forty-five  years"  instead  of  "thirty 
years,"  and  In  thai  connection  says:  "After 
a  good  deal  of  argument,  I  was  finally  forced 
to  concede  to  the  wishes  of  the  committee, 
and  they  recommended  to  the  council  an  or- 
dinance malting  it  read  thirty-seven  years,' 
instead  of  the  *forty-five'  we  applied  for.  This 
ordinance  we  consented  to  In  committee,  and 
afterwards  agreed  to  with  the  council,  as  the 
best  we  could  do  under  the  circumstances." 
This  was  sufficient,  as  it  is  universally  held 
tl*at  a  previous  requast  for  an  ordinance  obvi- 
ates the  necessity  of  a  subsequent  acceptance. 
City  of  Atlanta  v.  Gate  City  Gaslight  Co.,  71 
Ga.  106;  1  Mor.  Priv.  Corp.  23;  Railroad  Co.  v. 
Zimmer,  20  HI.  654;  Bank  v.  Richardson,  1 
Me.  79;  State  v.  Dawson,  22  Ind.  272;  New- 
ton V.  Carbery,  5  Cranch,  C.  C.  632,  Fed.  Gas. 
No.  10,190;  Perkins  v.  Sanders,  56  Miss.  732, 
739. 

We  are  also  of  opinion  that  an  acceptance 
may  be  presumed  from  the  fact  that  the 
amendment  was  beneficial  to  the  corporation 
(U.  S.  V.  Danrldge,  12  Wheat  64,  70;  Charles 
River  Bridge  v.  Essex  Bridge,  7  Pick.  344; 
^Ccm.  V.  Cullen,  13  Pa  St  133,  140;  Ralh-oad 
gCo.  V.  Smith.  47  Me.  34),  and  from  the  further 

•  fact  that  it  Issued  Its  bonds,  as  was  contem- 
plated when  the  ordinance  was  applied  for, 
and  made  them  fall  due  at  the  expiration  of 
t:io  eiilai'iictl  franchise. 

Tliere  Is  nothing  In  the  so-called  "electrical 
ordinance'*  which  affects  this  question.  It 
seeuiK  that  in  December,  1SS9,  the  common 
council  ndopted  ao  ordinance  amendatory  of 
the  oilplnal  (inlinauce  of  January  18,  1864,  to 
the  effect  that  "the  cars  to  be  used  on  such 
tracks  shall  be  operated  with  animal  or  elec- 
trical power  only."  The  ordinance  further 
provided  that  "nothing  herein  contained  shall 
17  S.C.-42 


be  construed  so  as  to  lengthen  the  term  of  the 
franchise,  enlarge  or  in  any  other  way  change 
or  affect  the  rights  of  the  Citizens'  Street- 
Railroad  Company  of  the  dty  of  Indianapolis, 
under  said  ordinance  of  January  18,  1864,  ex- 
cept to  authorize  the  use  of  electrical  as  well 
as  animal  power/* 

It  was  also  provided  that  the  appellee  should 
signify  its  acceptance  by  writing,  within  60 
days,  filed  with  the  city  clerk,  which  was 
done. 

At  this  time  there  was  no  law  of  the  state 
permitting  electricity  to  be  used,  and  It  Is  now 
claimed  that  the  common  council  exceeded  its 
powers  in  authorizing  this  change  to  be  made. 

But  it  seems  that  on  March  3,  1891,  a  law 
was  enacted  by  the  general  assembly,  declar- 
ing "that  any  street  or  horse  railroad  hereto- 
fore or  hereafter  organized  •  •  •  may, 
with  consent  of  the  common  council  of  the 
city,  •  •  ♦  use  electricity  for  motive  pow- 
er." Conceding,  although  not  deciding,  that 
the  city  might  have  exceeded  its  lawful  power 
in  authorizing  the  change  from  animal  power 
to  electricity,  in  the  absence  of  legislative  au- 
thority so  to  do,  we  think  the  act  of  1801 
should  be  construed,  not  only  as  conferring 
a  new  authority  upon  the  city,  but  as  a  rati- 
fication of  what  the  city  had  already  done 
in  that  dhrection.  In  view  of  the  large  ex- 
penditures incurred  by  the  company  upon  the 
faith  of  this  ordinance,  it  Is  111  becoming  the 
city  to  set  up  its  own  want  of  power  to  make 
it  when  such  power  was  directly  and  ex- 
plicitly given  a  few  months  thereafter.  ^ 

The  fact  that  the  ordinance  declared  that  Itg 
should  not  be*  so  construed  as  to  lengthen  the« 
term  of  the  franchise  under  the  ordinance  of 
January  18,  1864,  Is  wholly  immaterial,  since 
the  ordinance  had  been  amended,  changing 
the  original  limitation  of  time  from  30  to  37 
years.  In  fact,  the  ordinance  had  but  a  single 
object  which  was  to  permit  the  substitution 
of  electric  for  animal  power,  and  It  is  scarcely 
possible  that,  if  either  party  had  understood 
that  the  franchise  was  to  expire  in  January, 
1894,  four  years  from  the  time  the  electric  or- 
dinance was  adopted,  the  complainant  com- 
pany would  have  entered  upon  the  work  of 
changing  its  entire  system  of  street  railway 
into  an  electrical  system,  and  Incurred  the 
very  large  expense  necessary  for  that  purpose, 
knowing  that  before  it  could  reap  any  sub- 
stantial return  from  such  an  Investment  its 
rights  in  the  streets  of  the  city  would  expire 
by  limitation.  The  Improbability  becomes  the 
more  apparent  when  it  Is  considered  that  it 
was  under  no  compulsion  to  make  the  change, 
and  might,  at  its  option,  have  continued  the 
use  of  horse  power  until  the  original  franchise 
had  expired. 

'We  are,  therefore,  of  opinion  that  the  com- 
plainant company  had  a  valid  contract  with 
the  city  under  the  original  ordinance  of  Janu- 
ary 18.  1864,  as  amended  by  the  ordinance 
of  April  7.  1880,  which  will  not  expire  until 
January  18,  1901,  and  that  the  contract  and 
ordhiance  of  April  2i,  1893,  with  the  defend- 
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ant  company  Is  Inyalid  In  so  far  as  It  may  be 
construed  to  interfere  with  the  complainant 
in  the  construction,  operation,  and  mainte- 
nance of  Its  streat-car  system  in  the  dty  of 
Indianapolis.  But,  as  we  are  not  called  upon 
to  express  an  opinion  whether  complainant  is 
entitled  to  a  perpetual  franchise  from  the  city, 
the  decree  of  the  court  below  must  be  modi- 
fied by  striking  out  from  the  second  paragraph 
the  words,  "without  regard  to  any  limitation 
of  time  mentioned  in  any  ordinance  of  the 
city,"  and  also  the  word  '^forever,"  and«  as  so 
modified,  it  is  affirmed. 

Mr.  Justice  GRAY  and  Mr.  Justice  WHITE 
^  concurred  in  the  result 

•  *Mr.  Justice  ^HIRAS  was  of  opinion  that  the 
decree  should  be  affirmed  without  modifica- 
tion. 

Mr.  Justice  HARLAN  did  not  hear  the  ar- 
gument, or  participate  in  the  decision  of  this 
case. 


(166  U.  S.  648) 

Ex  parte  LENNON, 

(April  19,  1897.) 

No.  254. 

Habbas    Corpus  —  Jukisuictiov    of    Fbi>bral 

Ck>UKTS  —  INTBRSTATB     GoMMBRCB — 

Mandatory  Injunction. 

1.  Where  the  requisite  citizenship  appears 
upon  the  face  of  a  oiil  in  a  federal  court,  the 
jurisdiction  of  the  court  cannot,  in  a  collateral 
proceeding  by  habeas  corpus  by  one  who  was 
not  a  par^  to  the  bill,  be  attacked  by  eyidence 
dehors  the  record. 

2.  A  bill  by  one  railroad  company  andnst  an- 
other and  its  employes  to  enforce  the  Interstate 
commerce  act  by  enjoining  defendants  from  re- 
fusing to  receive  plaintifiTs  cars,  presents  a 
case  arising  under  tne  constitution  and  laws  of 
the  United  States.  12  C.  G.  A.  134,  ((4  Fed. 
320,  affirmed. 

3.  To  render  a  person  amenable  to  an  injunc- 
tion, it  is  not  necessary  either  tliat  he  should 
have  been  a  party  to  the  suit  in  which  the  in- 
junction was  issued,  or  have  been  served  with 
n  copy,  if  he  had  actual  notice.  12  G.  G.  A. 
134,  64  Fed.  320,  affirmed. 

4.  A  court  of  equity  is  not  limited  to  the  re- 
straint of  threatened  action,  but  may  require 
affirmative  action  where  the  circumstances  de- 
mand it. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Gir- 

Scuit 

•  *This  was  a  petition  for  a  writ  of  habeas 
corpus  originally  filed  In  the  circuit  court 
for  the  Northern  district  of  Ohio. 

The  petitioner  alleged  that  he  was  a  citi- 
zen of  the  state  of  Ohio,  and  was  unlaw- 
fully restrained  of  his  liberty  by  the  mar- 
shal, under  an  order  of  the  circuit  court  of 
the  United  States,  made  in  a  case  pending 
in  that  court,  wherein  the  Toledo,  Ann  Ar- 
boT  &  North  Michigan  Railway  Company, 
a  corporation  of  the  state  of  Michigan, 
was  complainant,  and  several  railway  com- 
panies, citizens  of  Ohio,  as  well  as  the  Mich- 


igan Central  Railroad  Company,  a  dtlzen  of 
Michigan,  were  defendants. 

The  bill  In  that  case,  which  was  annexed 
to  the  petition  as  an  exhibit,  averred  the 
complainant  to  be  the  owner  of  a  line  of 
railroad  from  Toledo,  Ohio,  northwesterly 
through  the  state  of  Michigan;  that  a  large 
part  of  its  business  consisted  in  the  trans- 
portation of  freignt  cars  from  points  in  the 
states  of  Michigan,  Minnesota,  and  Wiscon- 
sin to  points  in  Ohio  and  other  states  east 
thereof,  and  that  it  was  engaged  as  a  com- 
mon carrier  in  a  large  amount  of  interstate 
commerce,  which  was  regulated  and  con- 
trolled by  the  interstate  act  of  congress. 
The  bill  further  averred  that  the  defendants' 
lines  of  railroad  connected  with  those  of 
complainant  at  or  near  Toledo,  and  that  a 
large  and  important  part  of  its  business  con- 
sisted in  the  interchange  of  freight  cars  be- 
tween the  defendant  and  complainant  com- 
panies, and  was  subject  to  the  prorlsions 
of  the  interstate  commerce  act;  that  It 
was  the  duty  of  the  defendant  companies 
to  afford  reasonable  and  equal  facilities  for 
the  interchange  of  traffic,  and  to  receive, 
forward,  and  deliver  freight  cars  in  the  or- 
dinary transaction  of  business,  without  any 
discrimination;  that  the  defendant  compa- 
nies, and  their  employes,  had  given  out  and 
threatened  that  they  would  refuse  to  receive 
from  complainant  cars  billed  over  its  road 
for  transportation  by  complainant  to  their 
destination,  for  the  reason  that  the  com-S 
plainant  had  employed*  as  locomotive  engi  !P 
neers  in  its  service  men  who  were  not  mem- 
bers of  the  Brotherhood  of  Locomotive  E^Q- 
glneers,  "an  irresponsible  voluntary  associa- 
tion," and  that  the  locomotive  engineers  in 
the  employ  of  the  defendant  companies  had 
refused  to  handle  cars  to  be  Interchanged 
with  the  complainant's  road,  notwltlistand- 
ing  that  they  continued  to  afford  the  other 
railroad  companies  full  and  free  facilities 
for  the  interchange  of  traffic,  while  refusing 
to  transact  such  business  with  the  com- 
plainant, thereby  illegally  discriminating 
against  it 

Upon  the  filing  of  this  bill,  and  upon  the 
application  of  the  complainant,  the  circuit 
court  issued  an  injunction  against  the  de- 
fendants, their  officers,  agents,  servants, 
and  employes,  enjoining  them  from  refusing 
to  afford  and  extend  to  the  Toledo,  Ann  Ar- 
bor &  North  Michigan  Railway  Company 
the  same  facilities  for  an  interchange  of  in- 
terstate business  between  the  companies  as 
were  enjoyed  by  other  railway  companies, 
and  from  refusing  to  rec^re  from  the  com- 
plainant company  cars  billed  from  points  in 
one  state  to  points  in  another  state,  whlcli 
might  be  offered  to  the  defendant  compa 
nies  by  the  complaiuant 

The  Injunction  was  served  upon  the  IjeiXe 
Shore  &  Michigan  Southern  Railway  Com 
pany,  one  of  the  defendants,  one  of  whose 
employes  was  the  appellant,  James  Liennon, 
a  locomotive  engineer,  who  had  received^iip 
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tlce  of  the  tnjnnctloii,  and,  still  continuing 
In  the  serylce  of  the  company,  had  refused 
to  obey  It 

Thereupon  the  Lake  Shore  Company  ap- 
plied to  the  court  for  an  attachment  against 
Lennon,  and  certain  others  of  its  engineers 
and  firemen,  setting  forth  that,  with  full 
knowledge  of  the  Injunction  theretofore 
made,  they  had  refused  to  obey  the  order  of 
the  court,  and  deserted  their  locomotives 
and  engines  in  the  yard  of  the  company,  for 
the  reason  that  Ann  Arbor  cars  of  freight 
were  In  the  trains  of  such  company,  and 
that  they  had  refused  to  haul  such  cars  and 
perform  their  service  for  that  reason. 
^  The  persons  named,  including  the  petltlon- 
g  er,  Lennon,  being  served  with  an  order  to 
•  show  cause,  appeared  in  pursuance  of*  such 
order  in  person  and  by  counsel,  and  wit- 
nesses were  examined  as  to  their  knowledge 
of,  and  as  to  their  violation  of,  the  order. 
The  court  found  that  Lennon  was  guilty  of 
contempt  In  disobeying  the  order  of  injunc- 
tion, and  imposed  a  fine  of  9?iO  and  costs. 
Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsyl- 
vania Co.,  54  Fed.  746. 

Thereupon  Lennon  filed  this  petition,  set- 
ting forth  the  above  facts,  and  alleging  that 
the  circuit  court  had  no  jurisdiction  or  law- 
ful authority  to  arrest  or  proceed  against 
him  In  manner  as  aforesaid,  and  that  its  or- 
der and  Judgment—whereby  he  was  com- 
mitted to  the  custody  of  the  marshal— were 
without  authority  of  law  and  void:  (1) 
That  such  order  was  Issued  In  a  suit  where- 
of the  circuit  court  had  no  jurisdiction,  be- 
cause the  complainant  and  one  of  the  de- 
fendants, namely,  the  Michigan  Central 
T^nilroad  Company,  were,  at  the  time  of 
t-he  filing  of  the  bill,  and  ever  since  have 
been,  citizens  of  the  same  state,  and  that 
said  suit  did  not  arise  under  the  constitu- 
tion and  laws  of  the  United  States;  (2)  that 
the  circuit  court  had  no  jurisdiction  of  the 
person  of  the  petitioner,  because  he  was  hot 
a  party  to  the  suit,  nor  served  with  any  sub- 
poena notifying  him  of  the  same;  had  no 
notice  of  the  application  for  the  injunction, 
nor  was  served  with  a  copy  thereof,  nor  had 
anv  notice  whatever  of  the  issuing  of  such 
injunction,  nor  of  its  contents;  (3)  that  the 
circuit  court  was  also  without  jurisdiction 
to  make  the  order,  because  It  was  beyond 
the  jurisdiction  of  a  court  of  equity  to  com- 
pel the  performance  of  a  personal  contract 
for  service^  and  to  Interfere,  by  mandatory  In- 
junction, with  the  contract  between  himself 
and  the  lAke  Shore  &  Michigan  Southern 
Railway  Company. 

Upon  a  hearing  in  the  circuit  court  it  was 
ordered  that  the  petition  be  dismissed.  Len- 
non, after  appealing  to  this  court,  which  held 
it  had  no  jurisdiction  and  dismissed  the  ap- 
peal (150  U.  S.  393,  14  Sup.  Ct  123),  thereup- 
on appealed  to  the  circuit  court  of  appeals  for 
the  Sixth  circuit,  which  affirmed  the  decree 
of  the  drcttlt  court  (Lennon  v.  Railway  Co., 
22  U.  8.  App.  561,  12  0.  a  A  134»  and  64 


Fed.  320),  whereupon  petitioner  applied  for 
and  obtained  a  writ  of  certiorari  from  this 
court.  e« 

•G.  M.  Barber,  F.  H.  Hurd,  and  Walter  H.f 
Smith,  for  Lennon.    Geo.  C.  Greene,  for  Lake 
Shore  &  M.  S.  Ry.  Co.  (by  special  leave). 

Mr.  *Tustice  BROWN,  after  stating  the  facta 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

The  only  question  which  can  properly  be 
raised  upon  this  writ  is  whether  the  circuit 
court  exceeded  its  jurisdiction  hi  holding  the 
petitioner  for  a  contempt  and  in  imposing  up- 
on him  a  fine  therefor.  We  are  not  at  liber- 
ty to  consider  the  testimony,  or  to  inquire 
whether  the  facts  as  they  appeared  upon  the 
hearing  justified  the  action  of  the  circuit 
court  It  is  only  upon  the  theory  that  the  pro- 
ceedings and  judgment  of  the  court  were  nul- 
lities that  we  are  authorized  to  reverse  Its  ac- 
tion. It  has  been  too  frequently  decided  to  be 
now  open  to  question  that  a  writ  of  habeas 
corpus  cannot  be  made  use  of  to  perform  the 
functions  of  a  writ  of  error  or  an  appeal.  Ex 
parte  Kearney,  7  Wheat.  38,  43;  Bx  parte 
Terry,  128  U.  S.  289,  9  Sup.  Ct.  77;  CJuddy, 
Petitioner.  131  U.  S.  280,  9  Sup.  Ct.  703;  Niel- 
sen, Petitioner,  131  U.  S.  176,  0  Sup.  Ct.  672; 
In  re  Tyler,  149  U.  S.  167,  13  Sup.  Ct  785; 
U.  S.  ▼.  Prldgeon,  153  U.  S.  48,  14  Sup.  Ct. 
746. 

Acting  upon  this  theory,  the  petitioner 
claims  that  the  circuit  court  exceeded  its  jur- 
isdiction in  adjudging  him  guilty  of  contempt, 
for  the  reason  that  it  had  no  jurisdiction  of 
the  original  bill,  because  one  of  the  defend- 
ants to  such  bill  was  a  citizen  of  the  same 
state  with  the  complainant;  because  petition- 
er was  not  a  party  to  the  suit,  and  was  never 
served  with  a  subpoena  or  the  Injunction;  and, 
finally,  because  it  was  beyond  the  jurisdic- 
tion of  a  court  of  equity  to  compel  the  per- 
formance of  a  personal  contract  for  service. 

1.  The  original  bill  aven-ed  the  complainant 
—the  Toledo,  Ann  Arbor  &  North  Michigan 
Railway  Company— to  be  a  corporation  and 
citizen  of  the  state  of  Michigan,  and  the  sev- 
eral railway  companies  defendant  to  be  citi- 
zens either  of  Pennsylvania  or  Ohio;  andio 
there  is  nothing  In  the  record  of  •that  case  tof 
show  that  this  averment  was  not  true.  It  on- 
ly appears  to  be  otherwise  by  an  allegation 
hi  the  petition  for  the  habeas  corpus;  and  the 
question  at  once  arises  whether,  where  the 
requisite  citizenship  appears  upon  the  face  of 
the  bill,  the  jurisdiction  of  the  court  can  be 
attacked  by  evidence  dehors  the  record  in  a 
collateral  proceeding  by  one  who  was  not  a 
party  to  the  bill.  We  know  of  no  authority 
for  such  action.  The  general  rule  is  thnt  par- 
ties to  collateral  proceedings  are  bound  by  the 
jurisdictional  averments  In  the  record,  and 
will  not  be  permitted  to  dispute  them,  except 
so  far  as  they  may  have  contained  a  false  re- 
cital with  respect  to  such  parties.  Doubtless 
the   averments   with    regard    to   citizenship 
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might  have  been  directly  attacked  by  any  one 
who  was  a  party  to  that  suit.  But  this  can- 
uot  be  done  upon  habeas  corpus.  Michaels  v. 
rost,  21  Wall.  398;  Hudson  v.  Guestler,  6 
Cranch,  2S1;  McCormick  v.  SuUivant.  10 
Wheat  192,  199;  Thompson  v.  Tolmie,  2  Pet. 
157;  Ex  parte  Watkhis,  3  Pet.  193;  Grlg- 
non'8  Lessee  v.  Astor,  2  How.  319;  U.  S.  v. 
Arredondo,  6  Pet  691,  709;  Florentine  v. 
Bacon,  2  Wall.  210;  Comstock  v.  Crawford, 
3  WalL  396;  Dyckman  v.  Mayor,  5  N.  Y.  434; 
Jackson  v.  Crawford,  12  Wend.  533;  Betts  v. 
Bagley,  12  Pick.  572;  Fisher  ▼.  Bassett,  9 
Leigh.  119.  131;  Dowell  v.  Applegate,  152  U. 
S.  327,  14  Sup.  Ct  611. 

Irrespective  of  this,  however,  we  think  the 
bill  exhibited  a  case  arising  under  the  consti- 
tution and  laws  of  the  United  States,  as  It 
appears  to  have  been  brought  solely  to  en- 
force a  compliance  with  the  provisions  of  the 
Interstate  commerce  act  of  1887,  and  to  com- 
pel the  defendants  to  comply  with  such  act, 
by  offering  proper  and  reasonable  facilities 
for  the  Interchange  of  traffic  with  complain- 
ant, and  enjoining  them  from  refusing  to  re- 
ceive from  complainant,  for  transportation 
over  their  lines,  any  cars  which  might  be  ten- 
dered them.  It  has  been  frequently  held  by 
this  court  that  a  case  arises  under  the  consti- 
tution and  laws  of  the  United  States  when- 
ever the  party  plaintiff  sets  up  a  right  to 
which  he  is  entitled  under  such  laws,  which 
the  parties  defendant  deny  to  him;  and  the 
correct  decision  of  the  case  depends  upon  the 
^  construction  of  such  laws.  As  was  said  In 
g  Tennessee  t.  Davis,  100  U.  8.  257,  264: 
•  *'Case8  arising  under  the  laws  of  the  United 
States  are  such  as  grow  out  of  the  legislation 
of  congress,  whether  they  constitute  the  right 
or  privilege,  or  claim  or  protection,  or  defense 
of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted.*'  See,  also,  Starin  ▼.  City 
of  New  York.  115  U.  S.  257.  6  Sup.  Ct  28; 
Kansas  Pac  B.  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  112  U.  S.  414,  6  Sup.  Ct  208;  Ames  v. 
State  of  Kansas,  111  U.  S.  462,  4  Sup.  Ct  437; 
RaUroad  Co.  v.  Mississippi,  102  U.  S.  135. 

2.  The  facts  that  petitioner  was  not  a  party 
to  such  suit,  nor  served  with  process  of  sub- 
poena, nor  had  notice  of  the  application  made 
by  the  complainant  for  the  mandatory  injunc- 
tion, nor  was  served  by  the  officers  of  the 
court  with  such  injunction,  are  Immaterial  so 
long  as  It  was  made  to  appear  that  he  had 
notice  of  the  issuing  of  an  hijunction  by  the 
court  To  render  a  person  amenable  to  an 
injunction,  it  Is  neither  necessary  that  he 
should  have  been  a  party  to  the  suit  in  which 
the  injunction  was  issued,  nor  to  have  been 
actually  served  with  a  copy  of  It  bo  long  as 
he  appears  to  have  had  actual  notice.  High, 
Inj.  S  1444;  Mead  v.  Norris,  21  Wis.  310; 
Wellesley  v.  Momington,  11  Beav.  181. 

Conceding  the  question  whether  he  had  such 
notice  in  this  case  to  be  open  to  review  here, 
we  are  of  opinion  that  upon  the  facts  appear- 
ing in  this  record  this  question  must  be  an- 
swered, as  it  was  answered  In  the  court  be- 


low, in  the  affirmative.  The  testimony  upon 
this  point  is  fully  set  forth  in  the  opinion  of 
the  circuit  court  (54  Fed.  746,  757),  and  it  es- 
tablishes beyond  all  controversy  that  Lennon 
had  notice  and  knowledge  of  the  injunction. 

It  appears  that  immediately  after  the  in- 
junction order  was  granted  and  tierved  upon 
the  Lake  Shore  Company  the  company  had 
copies  of  the  order  printed,  and  attached  there- 
to a  notice,  signed  by  its  superintendent,  call- 
ing the  attention  of  employ^  to  the  Injunction; 
that  printed  copies  of  the  injunction  and  notice 
were  posted  on  all  the  bulletin  boarda  at 
roundhouses  where  engineers  took  thehr  en- 
gines, and  that  It  was  the  duty  of  engineers 
to  examine  all  notices  so  posted  before  start- 
ing on  their  runs;  that  on  the  morning  of  the^ 
18th  of  March,  Lennon  waa  upon  his  engineg 
at  Alexis,*  making  a  run  with  his  train  from« 
Monroe  to  Toledo;  that  on  bis  arrival  at 
Alexis,  and  before  he  refused  to  receive  and 
haul  the  Ann  Arbor  car,  Mr.  OhiUcote,  an 
agent  of  the  Lake  Shore  Company,  handed  to 
him  (Lennon)  a  printed  copy  of  said  injunction 
order,  and  the  notice  signed  by  the  general 
superintendent,  and  he  received  and  examined 
them. 

Mr.  Chillcote  says:  *^  handed  him  these 
papers,  and  he  said  he  had  seen  the  order; 
that  it  was  posted  somewhere;  I  think  at  the 
roundhouse,  I  think  at  Detroit  I  wouldn't 
say  positive  as  to  that;  but  he  said  he  had 
seen  a  copy  of  it  *  *  *  I  simply  handed 
it  to  him,  and  he  said,  'We  understand  the  or- 
der,' or  "We  have  seen  the  order,*  or  words  to 
that  effect'*  Chillcote  further  says:  ^He 
stated,  when  I  handed  him  the  order,  before 
he  read  it,  that  he  understood  it** 

Mr.  Keegan  testified  that  he  was  present 
when  the  copy  of  the  order  was  handed  to 
Lennon,  and  that  he  said,  *'I  have  seen  it  be- 
fore." This  occurred  about  10  o'clock  a.  m., 
and  Lennon,  after  having  the  copy  of  the  order 
delivered  to  him,  and  admitting  that  he  had 
seen  it  before,  and  understood  it,  refused  to 
receive  the  Ann  Arbor  car  until  after  2:30  p. 
m.,  when  he  received  a  telegram  from  Mr. 
Watson,  an  officer  of  the  Brotherhood  of  Loco- 
motive Engineers,  saying,  'Tou  can  come 
along  and  handle  Ann  Arbor  cars,"  and  he 
then  at  once  proceeded  with  his  train  to  To- 
ledo, receiving  and  hauling  the  Ann  Arbot 
car. 

3.  To  the  objection  that  it  was  bey<xid  the 
Jurisdiction  of  a  court  of  equity  to  compel  the 
performance  of  a  personal  contract  for  service, 
and  to  interfere  by  mandatory  injunction  with 
petitioner's  contract  with  the  railway  com- 
pany, it  Is  sufficient  to  say  that  nothing  of  the 
kind  was  attempted.  The  petitioner,  as  one  of 
the  employ^  of  the  Lake  Shore  Railway,  was 
enjohied  from  refusing  to  extend  to  the  Ann 
Arbor  Railway  such  facilities  for  the  inter- 
change of  traffic  on  interstate  commerce  busi- 
ness between  such  railways  as  were  enjoyed 
by  other  companies,  and  from  refusing  to  re- 
cdve  from  the  Ann  Arbor  Company  cars  billed 
ftom  points  in  one  state  to  points  In  other 
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«o  states.  No  attempt  was  made  to  Interfere 
•  with  •petitioner's  contract  with  his  own  com- 
pany or  to  compel  a  continuance  of  his  servict 
in  such  company.  There  could  be  no  doubt  ol 
the  power  of  the  court  to  grant  this  injunction, 
which  bore  solely  upon  the  relations  of  the 
railway  companies  to  each  other.  It  was  Al- 
leged in  the  bill  to  have  been  a  part  of  the 
regular  business  of  the  defendant  roads  to  in- 
terchange traffic  with  the  Ann  Arbor  road,  and 
the  injunction  was  sought  to  prevent  an  arbi- 
trary discontinuance  of  this  custom.  Perhaps, 
to  a  certain  extent,  the  injunction  may  be 
termed  mandatory,  although  its  object  was  to 
<.*ontInue  the  existing  state  of  things,  and  to 
prevent  an  arbitrary  breaking  off  of  the  cur- 
rent business  connections  between  the  roads. 
But  it  was  clearly  not  beyond  the  power  of  a 
■court  of  equity,  which  is  not  always  limited 
to  the  restraint  of  a  contemplated  or  threat- 
ened action,  but  may  even  require  affirmative 
action,  where  the  circumstances  of  the  case 
4emand  it  Robinson  v.  Lord  Byron,  1  Brown, 
•Ch.  587;  Hervey  v.  Smith,  1  Kay  &  J.  389; 
Beadel  t.  Perry,  L.  R.  8  Eq.  465;  Whitecar  v. 
Michenor,  37  N.  J.  Eq.  6;  Broome  v.  Tele- 
phone Co.,  42  N.  J.  Eq.  141,  7  AtL  SSL 

It  appears  from  the  testimony  in  this  case 
that  Lennon  was  on  his  run  as  engineer  from 
Detroit,  Mich.,  to  Air  Line  Junction,  near  To- 
ledo, with  a  train  of  45  cars.  Having  reached 
an  intermediate  station  called  "Alexis,"  he 
was  ordered  to  take  on  an  empty  car  from  the 
Ann  Arbor  road.  He  refused  to  take  the  car 
Into  the  train,  and  held  the  train  there  for  five 
hours,  and  then  proceeded  on  his  run  after 
receiving  a  dispatch  from  the  chairman  of  a 
-committee  of  the  engineer  brotherhood  in- 
structing him  to  *'come  along  and  handle  Ann 
Arbor  cars."  When  he  first  received  the  order 
at  Alexis  to  take  the  Ann  Arbor  car,  he  re- 
fused, and  said  "I  quit,"  but  afterwards 
agreed  with  the  superintendent  of  the  division 
to  take  the  train  to  its  destination  if  the  order 
to  take  the  boycotted  car  was  countermanded. 
Though  he  claimed  to  have  quit  at  Alexis  at 
about  10  o'clock,  he  brought  his  train  to  Its 
destination,  and,  when  told  what  his  next  run 
would  be,  gave  no  notice  of  having  quit  or  in- 
tending  to  quit 
AS  It  is  not  necessary  for  us  to  decide  whether 
^  an  engineer  may^suddenly  and  without  notice 
quit  the  service  of  a  railway  company  at  an 
intermediate  station  or  between  stations, 
though  cases  may  be  easily  imagined  where  a 
sudden  abandonment  of  a  train  load  of  passen- 
gers in  an  unfrequented  spot  might  imperil 
their  safety,  and  even  their  lives.  It  is  suffi- 
cient, in  the  present  case,  to  observe  that  the 
court  found,  upon  the  testimony,  that  the  peti- 
tioner did  not  quit  in  good  faith  in  the  mom- 
hog,  but  intended  to  continue  in  the  company's 
service,  and  that  his  conduct  was  a  trick  and 
device  to  avoid  obeying  the  order  of  the  court 
The  finding  of  the  court  in  this  particular 
is  not  open  to  review,  and  hence  the  question 
whether  the  court  has  power  to  compel  tne 
iperformance  of  a  personal  contract  for  service 


does  not  arise.  It  was  a  question  for  the  court 
to  determine  whether  the  petitioner's  action  in 
delaying  the  ti'ain  five  hours  at  Alexis  was 
taken  in  pursuance  of  a  determination  to  aban- 
don the  service  of  the  company,  or  for  the 
purpose  of  disobeying  the  lawful  injunction  of 
the  court  The  finding  of  the  court  was  agahist 
the  petitioner  upon  that  point 

There  was  no  error  in  the  judgment  of  the 
coiurt  of  appeals,  and  it  is  therefore  affirmed. 


(166  U.  S.  521) 
WASHINGTON  &  Q.  B.  CO.  et  al.  v. 
HICKEY  et  aL 

(April  19,  1897.) 
Na253. 

CON0DR1tI!Y0  NBOLXOBNCB— PROXIMATB  CAUSB— Al> 
LBOATION  AND   PrOOF—V  ARIA  NOB. 

L  If  a  horse-car  driver  was  neglifrent  in  at- 
tempting to  cross  a  steam  railroad  m  front  of 
an  approaching  train,  resulting  in  injury  to  a 
passenger  who  jumped  from  the  car  in  a  rea- 
sonable effort  to  avoid  Injury  from  the  expect- 
ed collision,  the  fact  that  the  negligence  of  the 
gateman  in  lowering  the  gate  between  the 
horses  and  the  car  united  in  prodncing  the  re- 
sult does  not  absolve  the  horse-car  company 
from  liability. 

2.  A  declaration  having  alleged  that  plaintiff 
was  injured  by  being  pushed  from  a  horse  car 
at  a  crossing  in  the  commotion  caused  by  an 
approaching  train,  proof  that  she  was  injured 
by  jumping  from  the  car  in  a  reasonable  effort 
to  avoid  danger  is  not  a  substantial  variance. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Samuel  Maddox  and  Walter  D.  Davidge, 
for  plaintiffs  in  error.  M.  J.  Colbert  and 
Geo.  B.  Hamilton,  for  defendants  in  error. 

*Mr.  Justice  PECKHAM  delivered  the  opln-f 
Ion  of  the  court 

This  action  waa  brought  by  the  defend- 
ants in  error,  who  are  husband  and  wife, 
to  recover  from  the  defendants  (the  one  be- 
ing a  horse-car  company  and  the  other  a 
steam-railroad  company)  damages  for  per- 
sonal injuries  sustained  by  the  wife  on  ac- 
count of  the  alleged  negligence  of  the  serv- 
ants of  the  defendants.  The  facts  of  the 
negligence  were  alleged  in  the  declaration, 
and  each  defendant  filed  a  plea  of  not 
guilty,  upon  which  issue  was  joined.  A  trial 
was  had  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  resulting  in  a  verdict  for 
the  plaintiffs,  the  judgment  upon  which  hav- 
ing been  affirmed  by  the  court  ftf  appeals, 
the  defendants  have  brought  the  case  here 
for  review. 

On  the  trial,  evid^ice  was  given  tending 
to  show  these  facts:  Mrs.  Hickey,  one  of 
the  plaintiffs,  who  was  living  with  her  hus- 
band in  the  city  of  Washington,  left  her 
home  therein  on  the  morning  of  the  12th 
day  of  August,  1889,  and  toolc  a  street  car 
of  the  defendant  horse-railroad  company  at 
the  comer  of  Pennsylvania  avenue  and  Sev- 
enth street  'or  the  purpose  of  going  south 
along  the  last-named  street    The  car  wma  a 
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summer  car,  and  crowded  with  people  go- 
ing to  the  rlyer  on  an  excursion.  She  sat 
on  the  outside  of  the  third  seat,  in  the  front 
of  the  car,  and  in  a  very  small  space.  The 
people  seemed  in  a  hurry,  and  some  of  them 
called  out  frequently  to  the  driver  to  "hurry 
up."  Upon  coming  to  the  crossing  of  Sev- 
enth street  and  Maryland  avenue,  where  the 
g  car  tracks  of  the  two  corporations  intersect 
¥  each  other,  the  steam  cars  were  seen*  ap- 
proaching the  Intersection  at  quite  a  rapid 
rate.  The  street  car  stopped  upon  coming 
to  the  crossing,  as  the  railroad  gates  were 
lowered.  Then,  and  before  the  steam  train 
came  on,  they  were  raised,  and  the  street 
car  was  started;  and,  after  it  got  on  the 
track  of  the  steam  cars,  the  gates  were 
again  lowered,  shutting  in  the  street  car, 
the  gates  coming  down,  one  on  the  car,  and 
one  Just  behind  the  horses.  When  the  street 
car  entered  upon  the  steam-car  crossing,  the 
train  on  the  tracks  of  the  latter  company 
was  still  moving  quite  rapidly  towards  the 
crossing,  and  but  a  short  distance  away, 
and  in  plain  sight  from  the  horse  car.  After 
getting  partially  upon  the  steam  railroad 
track,  the  gates,  as  stated,  came  down,  and 
then  they  were  again  raised,  and  the  driver 
of  the  horse  car  whipped  up  his  horses,  and 
the  car  got  across.  Before  the  horse  car 
had  crossed  the  tracks,  the  steam  cars  were 
coming  pretty  fast.  The  men  who  were  sit- 
ting down  in  the  horse  car  all  got  up,  and 
the  women  commenced  screaming.  The 
people  on  the  horse  car  rushed  to  get  off, 
and  Mrs.  Hickey  was,  in  the  course  of  the 
excitement  and  commotion,  pushed  off  the 
car,  and  was  badly  and  permanently  in- 
jured. When  she  fell,  the  steam  cars  were 
coming  down,  and  the  horse  car  (the  gates 
having  been  raised)  was  then  driven  across 
to  the  other  side.  The  train  was  so  close 
to  the  horse  car  that  it  Just  got  off  the  track 
in  time  to  escape  being  run  over,  while  Mrs. 
Hickey  says  she  was  so  near  the  steam-car 
tracks  when  the  train  passed  that  she  felt 
the  air  from  the  engine  upon  her  head. 

One  of  the  witnesses  said  that  the  driver 
of  the  street  car  first  noticed  the  train  when 
he  was  about  50  feet  from  the  steam  car 
track.  His  car  was  moving  at  the  rate  of 
4^  to  5  miles  an  hour,  and  the  train  was 
then  between  Eighth  and  Ninth  streets, 
about  300  feet  from  Seventh  street  The 
driver  wanted  to  cross  the  steam  car  tracks 
before  the  gate  went  down,  and  thought  he 
could  do  so  without  danger.  He  did  not 
«ee  that  the  gates  were  being  lowered  as  he 
approached,  and  did  not  put  on  the  brakes 
or  make  other  effort  to  stop  the  car  until 
"he  got  the  bell."  The  gates  were  once 
lowered,  and  then  raised  to  let  the  car  pass, 
JSjand  then  they  were  apain  lowered;  and  it 
!?wa8  when  they  were*  lowered  the  second 
time  that  they  came  down  between  the  car 
and  the  horses,  penning  the  car  in  on  the 
steam  track.  The  gates  were  raised  again, 
and   th«   driver   succeeded    in   getting   the 


horse  car  across  the  track  before  the  tralx> 
approached. 

The  counsel  for  the  horse-car  company 
claimed  that  the  cause  of  the  accident  was^ 
the  commotion  immediately  preceding  it, 
and  by  reason  of  which  the  plaintiff  was- 
pushed  from  the  car  and  injured;  and  the 
question  was,  what  caused  the  commotion? 
He  urged  that  the  commotion  was  caused 
by  the  improper  and  negligent  lowering  of 
the  gates  at  the  time  when  they  penned  the 
horse  car  between  them,  and  prevented  its 
progress  across  the  tracks  of  the  steam-car 
company,  and  that,  if  the  gates  had  not 
been  thus  lowered,  the  horse  car  would 
have  had  plenty  of  time  to  cross,  and  there 
would  have  been  no  commotion  and  no  ac- 
cident He  therefore  made  several  requests 
to  the  court  to  charge  the  jury  upon  that 
subject.  The  point  of  such  requests  was 
that  if  the  Jury  should  find  that  the  com- 
motion and  confusion  which  led  to  the  acci- 
dent were  caused  by  the  sudden  and  negli- 
gent lowering  of  the  gates  upon  the  street 
car,  which  the  driver  of  that  car  had  no 
reason  to  believe  would  be  thus  lowered, 
and  if  the  driver  could  have  crossed  in  safe- 
ty but  for  such  lowering,  then  the  horse-car 
company  was  not  responsible,  and  no  recov- 
ery could  be  had  against  it 

A  further  request  was  made  to  charge- 
that  there  was  no  evidence  that  the  manage- 
ment of  the  horse  car  entered  into  or  con- 
tributed to  the  negligence  of  the  gatekeep- 
er, and,  if  the  Jury  should  find  that  the  in- 
jury was  caused  by  the  negligence  of  the 
gatekeeper,  the  verdict  must  be  in  favor  or 
the  horse-car  company;  also,  that  if  the  jury 
should  find  that  the  horse  car  would  have 
passed  the  steam  car  track  without  injury 
to  the  plaintiff  except  for  the  lowering  of 
the  gates  upon  the  horse  car,  and  that  the 
lowering  was  the  cause  of  the  injury,  and 
was  an  act  of  negligence  on  the  part  of  the 
gatekeeper,  then  the  horse-car  company  was 
not  responsible  for  the  injury;  also,  that  if 
the  Jury  found  the  injury  to  have  been  the 
result  of  negligence  of  the  gatekeeper  in  the 
management  of  the  gates,  and  that  but  for  el 
such  negligence  the  injury*  would  not  have? 
been  sustained  by  the  plaintiff,  and  that 
the  driver  of  the  horse  car  did  not  know  and 
had  no  reason  to  believe  that  the  gatekeep- 
er would  be  negligent  then  the  plaintiffs 
were  not  entitled  to  recover  against  the 
horse-car  company. 

The  refusal  of  the  court  to  charge  as  re- 
quested was  excepted  to,  and  is  now  made  a 
ground  for  the  reversal  of  the  Judgment  by 
this  court  In  his  argument  here,  the  counsel 
for  the  horse-car  company  said;  "The  gist  of 
all  of  which  instructions  is  that,  no  matter 
whether  it  was  negligence  or  not  for  the 
street-car  company  to  drive  its  car  upon  the 
8team-car  track,  yet  If  the  Jury  found  that  it 
was  the  lowerhig  of  the  gates  (and  not  the 
negligence,  if  it  were  such.  In  going  upon  the 
steam  track)  that  caused   » e  injury,  then  they 
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fihoold  find  for  the  street-car  company.  The 
£lst  of  the  instructions  Is  that  it  was  the  lower- 
ing of  the  gates  that  caused  the  injury." 

The  vice  in  all  this  argument,  as  we  tliinls, 
consists  in  the  attempted  separation  into  two 
distinct  causes  (remote  and  proximate)  of  what 
in  reality  was  one  continuous  cause.  It  leaves 
out  of  view  the  action  of  the  driver  of  the 
street  car  as  to  whether  he  was  or  was  not 
negligent,  provided  the  Jury  should  say  the 
accident  would  not  have  happened  if  the  gates 
had  not  been  improperly  lowered;  that  Is,  al- 
tliough  the  Juiy  should  find  that  the  act  of  the 
driver  was  negligent,  and,  by  reason  of  that 
negligence,  his  car  was  placed  in  such  a  posi- 
tion that  the  negligent  lowering  of  the  gates 
concurred  with  his  action  in  producing  the 
injury,  the  street-car  company  must  be  ab- 
solved if  the  Jury  should  be  able  to  say  that, 
but  for  such  negligent  lowering  of  the  gates 
{which  the  driver  of  the  horse  car  had  no  rea- 
son to  foresee),  the  accident  would  not  have 
happened.  This  is  an  attempt  to  separate  that 
which,  upon  the  facts  in  this  case,  ought  not 
to  be  separated.  The  so-called  two  negligent 
acts  were  in  fact  united  in  producing  the  re- 
sult, and  they  made  one  cause  of  concurring 
negligence  on  the  part  of  both  companies. 
They  were  in  point  of  time  substantially  si- 
multaneous acts  and  parts  of  one  whole  trans- 
action, and  it  would  be  improper  to  attempt  a 
^  separation  in  the  manner  asked  for  by  the 
M  counsel  for  the  horse-car  comiuiny. 
f  ^Jn  this  connection  the  court  did  charge  the 
Jury  as  follows: 

"It  is  claimed  by  the  counsel  for  the  Wash- 
ington and  Georgetown  Railroad  Gompany 
that  there  was  ample  time  for  its  cars  to  pass 
over  the  track  of  the  Baltimore  and  Potomac 
Railroad  Oompany  before  the  train  of  the  lat- 
ter would  reach  the  point  of  intersection  of  the 
two  tracks,  and  that,  as  the  car  of  the  former 
company  approached  the  track  of  the  latter, 
the  gates  were  up,  and  that  the  horses  draw- 
ing the  car  had  reached  the  steam-car  track 
when  the  gatekeeper  suddenly  lowered  the 
gates,  and  thereby  produced  whatever  alarm 
or  confusion  the  evidence  shows  ensued  among 
the  passengers,  including  the  plaintiff,  on  the 
street  car. 

"If  you  find  the  evidence  establishes  these 
facts,  as  thus  claimed  by  the  Washington  and 
Georgetown  Railroad  Company,  it  would  be 
entitled  to  your  verdict  in  its  favor." 

The  alleged  negligence  of  the  horse-car  driv- 
er consisted  in  endeavoring  to  cross  at  all, 
under  the  circumstances,  until  after  the  pass- 
age of  the  train  on  the  steam  railroad.  Upon 
the  evidence,  the  Jury  would  have  been  Justi- 
fied in  finding  that  he  had  no  right  to  indulge 
in  any  close  calculation  as  to  time  in  attempts 
tng  to  cross  the  steam-car  tracks  before  the 
train  thereon  reached  the  point  of  intersection; 
that  it  was  a  negligent  act  in  making  the  at- 
tempt under  a  state  of  facts  where  the  least 
interruption  or  delay  in  the  crossing  over 
by  the  horse  car  would  probably  lead  to  an  ac- 
cident   In  this  riew  of  the  evidence  and  find- 


ing, it  was  not  material  that  the  drlTer  had 
no  ground  to  expect  the  particular  negligent 
act  of  lowering  the  gates,  and  tlie  consequent 
obstruction  to  his  passage  across  the  steam-car 
tracks,  or  tliat  he  would  have  bad  time  to 
cross  if  the  delay  thus  occasioned  had  not  oc- 
curred. The  Jury  had  the  right  to  find  it  was 
negligent  to  cause  his  car  to  be  so  placed  that 
any  delay  might  bring  on  a  collision.  The  ap- 
parent liability  to  accident,  if  any  delay  should 
occur  from  any  cause  whatever,  was  plain; 
and  such  fact  would  support  a  finding  of  neg- 
ligence in  attempting  to  cross  before  the 
steam-car  train  had  passed.  In  such  case  it 
would  be  no  excuse  that  the  particular  cause 
of  a  possible  or  probable  delay,  viz.  the  lower- 
ing of  the  gates,  was  not  anticipated.  Thee! 
important^fact  was  that  there  existed  a  possi-* 
bllity  of  delay,  and  therefore  of  very  great 
danger,  and  that  danger  ought  to  have  been 
anticipated  and  avoided.  A  delay  might  be 
occasioned  at  that  time  by  an  almost  infinite 
number  of  causes.  The  horses  might  stumble. 
The  harness  might  give  way.  The  car  migJit 
Jump  the  track.  A  hundred  different  things 
might  happen  which  would  lead  to  a  delay, 
and  hence  to  the  probability  of  an  accident. 
It  was  not  necessary  that  the  driver  should 
foresee  the  very  thing  itself  which  did  cause 
the  delay.  The  material  thing  for  him  to  fore- 
see was  the  possibility  of  a  delay  from  any 
cause,  and  this  he  ought  naturally  to  think  of; 
and  a  failure  to  do  so,  and  an  attempt  to  cross 
the  tracks,  might  be  found  by  the  Jury  to  be 
negUgence,  even  though  he  would  have  suc- 
ceeded In  getting  across  safely  on  the  particu- 
lar occasion  if  It  had  not  been  for  the  action  of 
the  gatekeeper  in  wrongfully  lowering  the 
gates.  The  act  of  the  driver  being  a  negligent 
act,  and  that  act  behig  in  full  force,  and  in  the 
very  process  of  execution  at  the  time  the  acci- 
dent occurred,  which  accident  would  not  have 
happened  but  for  such  negligent  act,  the  fact 
that  another  negligent  act  of  a  third  party 
contributed  to  the  happening  of  the  accident 
would  not  absolve  the  horse-car  company.  The 
negligent  act  of  the  horse-car  driver  Joined 
with  and  became  a  part  of  the  other  act  in 
wrongfully  lowering  the  gates,  as  described; 
and  both  acts  constituted  but  one  cause  for 
the  commotion  which  naturally  resulted  there- 
from, and  on  account  of  both  of  these  acts, 
as  parts  of  a  whole  transaction,  the  injury  oc- 
curred. 

In  Insiurance  Co.  t.  Tweed,  7  WalL  44, 
which  was  an  action  upon  a  policy  of  in- 
surance that  contained  an  exception  against 
fire  that  might  happen  "by  means  of  an  in- 
vasion, insurrection,  riot,  or  civil  commo- 
tion, or  any  militaiT  or  usurped  power,  ex- 
plosion, earthquake,  or  hurricane,"  the  insur- 
ance company  was  held  not  liable,  although 
the  fire  by  which  the  premises  insured  were 
burned  was  not  directly  caused  by  the  ex- 
plosion. The  explosion  occurred  in  another 
warehouse,  by  reason  of  which  a  fire  was 
started  that  caught  In  still  another  build 
ing,  and  the  fire  from  that  building   was 
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8  eommiiiilcated  to  the  premises  which  were 

f  Insured,  and  which  •were  in  that  manner 
destroyed  by  the  Are.  The  court  held  that 
as  the  whole  fire  was  continuous  from  the 
time  of  the  explosion,  and  was  under  full 
headway  In  about  half  an  hour,  the  loss 
by  fire  was  within  the  exception  contained 
in  the  policy,  and  the  Insurers  were  not  lia- 
ble. In  that  case  the  question  of  proximate 
and  remote  causes  was  alluded  to,  and  It 
was  said  by  Mr.  Justice  Miller  that  "one 
of  the  most  valuable  of  all  the  criteria  fur- 
nished us  by  the  authorities  by  which  to 
distinguish  the  remote  from  the  proximate 
cause  of  damage  was  to  ascertain  whether 
any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened  of 
Itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  as 
too  remote.*'  In  one  sense  there  was  in  that 
case  a  new  cause  existing,  in  the  fact  that 
the  explosion  caused  a  fire  in  another  build- 
ing first,  and  that  the  fire  was  carried  by 
the  wind  from  that  building  to  the  building 
In  question,  and  not  from  the  building  in 
which  the  explosion  occurred,  and  so  it  was 
claimed  that  the  fire  in  the  building  cov- 
ered by  the  policy  was  not  directly  caused 
by  the  explosion;  but  the  court  held  that 
the  distinction  was  not  well  founded,  and 
that,  within  the  policy,  the  Insurers  were 
not  liable.  The  fire,  in  other  words,  occur- 
red by  means  of  the  explosion,  and  no  new 
cause  could  be  said  to  have  intervened  sim- 
ply because  the  premises  insured  w^e 
burned  by  the  fire  communicated  from  a 
third  building. 

The  case  of  Scheffer  t.  Railroad  Co.,  105 
U.  S.  249,  is  an  example  of  the  other  side. 
It  was  there  held  that  where  the  passenger 
was  injured  by  reason  of  a  railway  colli- 
sion, and  as  a  result  of  such  injury  he  be- 
came disordered  in  mind  and  body,  and 
some  eight  months  after  the  collision  com- 
mitted suicide,  his  personal  representatives 
could  not  maintain  an  action  against  the 
railroad  company  for  his  death,  as  his  own 
act  was  the  proximate  cause  thereof.  It 
was  held  that  the  relation  of  the  negligence 
of  the  railroad  company  to  the  death  of  the 
passenger  was  too  remote  to  be  regarded  as 
a  cause  of  such  death,  or  to  justify  a  re- 
covery against  the  company.     Mr.  Justice 

^  Miller,  in  delivering  the  opinion  of  the  court, 

gsald: 

•  •"The  argument  is  not  sound  which  seeks 
to  trace  this  immediate  cause  of  the  death 
through  the  previous  stages  of  mental  aber- 
ration, physical  suffering,  and  eight  months' 
disease  and  medical  treatment  to  the  orig- 
inal accident  on  the  railroad.  S^ch  a 
course  of  possible  or  even  logical  argument 
would  lead  back  to  that  'great  first  cause 
least  understood,'  in  which  the  train  of  all 
causation  ends. 

"The  suicide  of  Scheffer  was  not  a  result 
naturally   and   reasonably   to   be   expected 


from  the  Injury  received  on  the  train.  It 
was  not  the  natural  and  probable  conse- 
quence, and  could  not  have  been  foreseen  in 
the  llffht  of  the  circumstances  attending  the 
npffllgence  of  the  officers  In  charge  of  the 
train. 

"His  insanity,  as  a  cause  of  his  final  de- 
struction, was  as  little  the  natural  or  prob- 
able result  of  the  negligence  of  the  railway 
officials  as  his  suicide,  and  each  of  these 
are  casual  or  unexpected  causes,  interven- 
ing between  the  act  which  injured  him  and 
his  death." 

So,  in  Carter  v.  Towne,  108  Mass.  507.  and 
Davidson  v.  Nichols,  11  Allen,  114,  cited  by 
counsel,  the  intervention  of  another  and  suf- 
ficient cause  to  produce  the  result  is  appar- 
ent 

In  the  first  case,  whatev^  of  fault  there 
was  in  the  sale  of  the  gunpowder  by  the 
defendant  to  the  boy  became  absolutely 
blotted  out  when,  with  the  knowledge  of  his 
aunt,  who  had  the  charge  of  him  and  the 
house  where  he  was  living,  it  was  placed 
in  the  cupboard,  and  a  week  afterwards  his 
mother  gave  him  some  of  the  powder,  and 
he  fired  it  off  with  her  knowledge.  The 
fact  that  some  days  later  he  took,  with  her 
knowledge,  more  of  the  powder,  and  fired  it 
off,  and  was  injured  by  the  explosion,  could 
not,  in  any  rational  degree,  be  said  to  be 
caused  by  the  original  wrongful  sale  of  the 
powder. 

In  the  other  case  the  druggist  sold  an  ar- 
ticle harmless  in  itself,  mistaking  it  for  an- 
other article,  also  harmless  in  itself:  but 
another  person  afterwards  intermixed  the 
article  sold  with  another  article,  making 
thereby  a  dangerous  explosive,  from  which 
injury  was  suffered.  It  was  held  that  there 
could  be  no  recovery  against  the  druggiste 
because  the  sale  was  not  the  proximate 
cause  of  the  accident 

These  are  plain  cases  of  the  intervention  cs^ 
of  other  and*  sufficient  causes  for  the  inju-!?' 
rles  sustained,  and  where  the  original  ac- 
tions were  too  remote  to  be  regarded  as  caus- 
es of  such  injuries.  The  other  cases  cited 
by  counsel  are  clearly  distinguishable  in 
principle  from  this  one.  It  Is  unnecessary, 
after  what  has  been  said,  to  further  com- 
ment on  them. 

We  think  there  was  no  error  In  the  refusal 
of  the  court  to  charge  as  requested,  and  the- 
exceptions  to  such  refusal  are  therefore  un- 
tenable. 

Another  objection  now  urged  by  the  coun- 
sel for  the  defendant  railroads  is  to  the 
charge  of  the  learned  judge  on  the  subject  of 
damages.  In  response  to  the  request  ot 
counsel  for  plaintiffs,  the  Judge  charged 
that: 

"If  the  Jury  find  from  all  the  evidence 
that  the  plaintiffs  are  entitled  to  recover  in 
this  action,  then  they  shall  award  such  dam- 
ages within  the  limits  of  the  sum  claimed 
in  the  declaration  as  will  fairly  and  reason- 
ably compensate  the  plaintiff  Margaret  for* 
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tbe  pain  and  suffering  caused  to  her  by  the 
injury  which  she  sustained,  and  for  the  in- 
Jury  to  her  bodily  health  and  power  of  loco- 
motion, if  any  such  they  find,  which  she  has 
sustained  in  the  past,  and  will  continue  to 
sustain  in  the  future,  as  a  natural  conse- 
quence of  said  injury,  a^nd  for  such  internal 
injuries  and  impainnent  to  her  physical 
health  as  they  may  find  to  be  established  by 
the  evidence.'* 

And  the  judge  also  charged: 

"Your  verdict,  if  you  find  for  the  plaintiff, 
must  be  a  matter  to  be  fixed  by  you  In  the 
exercise  of  a  sound  discretion,  subject,  of 
course,  to  the  limits  placed  in  the  declaration, 
of  thirty  thousand  dollars." 

The  objection  which  the  counsel  malLes  to 
this  charge  is  that  it  amounted  to  a  dhrect  in- 
timation to  the  jury  that  the  finding  of  a  ver- 
dict for  the  sum  named  in  the  declaration 
would  not  be  excessive,  and  that  the  jury  were 
misled  by  it,  for  they  brought  in  a  verdict  for 
the  plaintiff  for  $12,000,  which  the  court  actu- 
ally found  to  be  excessive,  and  directed  that 
the  verdict  should  be  set  aside  unless  plaintiffs 
consented  to  remit  $6,000,  which  they  did. 

But  we  fail  to  find  from  the  record  that  any 
S  exception  was  taken  to  the  charge  of  the  judge 
f  upon  this  subject  of  damages.  *  We  do  not 
intimate  that  an  exception  would  have  been 
good  if  it  had  been  taken,  li  is  sufficient  that 
no  exception  raises  the  question,  and  we  do  not 
therefore  either  discuss  or  decide  it. 

It  is  also  objected  that  there  is  a  variance 
between  the  declaration  and  the  proof,  and 
that  the  trial  court  did  not  try  the  issues  form- 
ed by  the  pleadings,  but  went  beyond  them, 
and  made  a  new  case  for  the  plaintiffs. 

The  declaration  alleges  that  the  female  plain- 
tiff was  pushed  and  shoved  from  her  seat  hi 
the  car,  and  thrown  violently  to  the  ground, 
and  was  injured  in  that  way.  The  court  char- 
ged the  jury  that  if  they  should  find  from 
the  evidence  that  the  female  plaintiff  either 
jumped  off  the  car  in  a  reasonable  effort  to 
avoid  injury  from  collision,  or  was  pushed  or 
thrown  from  the  car  by  some  other  passenger 
or  passengers  endeavoring  in  a  reasonable 
manner  to  avoid  injury  from  such  collision, 
and  was  thereby  injured,  then  the  plaintiffci 
were  entitled  to  recover. 

Upon  this  subject  of  variance  it  was  said  by 
Mr.  Cliief  Justice  Alvey,  in  delivering  the  opin- 
ion of  the  court  of  appeals  in  this  case,  that: 

"Whether  she  [Mrs.  Hickey]  fell  in  conse- 
<]uenee  of  a  push  received  from  some  other 
leiTified  passenger,  or  in  an  attempt  to  save 
herself  by  jumping  from  the  car,  it  would 
make  no  material  difference  hi  her  right  to 
recover.  It  is  not  so  much  the  manner  of 
leaving  the  car  as  it  was  the  exciting  cause 
that  operated  upon  her,  either  directly,  and 
caused  her  to  jump  to  save  herself,  or  upon 
others,  whose  actions  were  justifiably  incited 
by  the  Impending  danger,  and,  by  natural, 
impulsive  movement,  forced  her  from  the  car. 
In  either  case  her  fall  to  the  ground  and  in- 
jury were  the  direct  consequences  of  the  ap- 


parent and  impending  danger  produced  by  the 
negligent  conduct  of  the  defendants'  servants 
and  employes.  There  is  therefore  no  such 
variance  as  should  defeat  the  plaintiffs'  right 
to  recover,  if  the  facts  were  found  to  exist, 
as  we  must  assume  they  were,  according  to 
the  hypothesis  of  the  instruction  given  by  the 
court  It  is  said  by  the  supreme  court  of  the 
United  States  that  no  variance  ought  ever  to 
be  regarded  as  material  where  the  allegation  S 
and  proof  substantially^correspond,  or  where  ? 
the  variance  was  not  of  a  character  which 
could  have  misled  the  defendant  at  the  tj-^^ 
Nash  V.  Towne,  5  Wall.  689,  697.  Here  the 
variance  that  is  supposed  to  exist  was  mainly 
produced  by  the  proof  introduced  on  the  part 
of  the  defendants,  and  therefore  there  was  no 
surprise  to  them;  and  It  is  not  pretended  that 
they  were  in  any  manner  injured  by  the  sup- 
posed variance.  There  is  in  reality  no  sub- 
stantial variance  between  the  allegations  and 
proof."    6  App.  D.  0.  468. 

We  think  this  Is  a  correct  statement,  and 
nothing  more  need  be  said  upon  the  subject. 

These  are  all  the  questions  raised  by  the 
counsel  for  the  horse  railroad  company  which 
we  think  it  necessary  to  mention. 

We  have  carefully  examined  the  various 
points  raised  by  the  learned  counsel  for  the 
steam-railroad  company,  and  are  of  opinion 
that  they  show  the  existence  of  no  material 
errors  in  the  conduct  of  the  trial  which  could 
or  In  any  way  did  prejudice  the  company. 
There  was  proper  and  sufficient  evidence  sub- 
mitted to  the  jury  on  the  question  of  the  em- 
ployment of  the  gateman  by  the  steam-railroad 
company.  Although  there  was  no  direct  evi- 
dence of  an  actual  contract  of  employment 
entered  into  between  the  company  and  the 
gateman,  yet  there  was  ample  evidence  from 
which  an  Inference  of  such  employment  might 
properly  have  been  drawn  by  the  jury.  We 
also  think  the  duties  of  a  person  so  employed 
were  correctly  stated  to  the  Jury.  The  ques- 
tion whether  the  gateman  neglected  to  prop- 
erly discharge  those  duties  was  submitted  to 
the  jury  in  a  manner  to  which  no  exception 
could  be  taken. 

Upon  an  examination  of  the  whole  case,  we 
find  no  error  prejudicial  to  either  company, 
and  the  judgment  against  both  must  be  af- 
firmed. 


OM  U.  S.  506) 

FORSYTH  T.  CITT  OF  HAMMOND  et  al. 

(April  19,  1897.) 

No.  615. 

Cbbttorart  to  CrRCUiT  CouBTs  OF  Apprai^— Res 

JaniOATA— DBCI8IOK8  OF  StATB  Ck>UKT8. 

1.  The  power  of  the  supreme  court  in  certio- 
rari extends  to  every  case  pending  in  the  cir- 
cuit courts  of  appeal,  and  may  be  exercised  at 
any  time  during  such  pendency,  if  the  case  is 
one  which  would  otherwise  be  finally  deter- 
mined in  that  court;  and,  while  this  power  will 
be  sparingly  exercised,  it  is  properly  exercised 
where  there  is  a  conflict  between  a  circuit  court 
of  appeals  and  the  supreme  court  of  the  state 
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as  to  whether  a  large  body  of  land  has  been 
validly  annexed  to  the  territory  of  a  city. 

2.  A  property  owner  having  appealed  to  the 
supreme  court  of  Indiana  from  a  decree  of  a 
circuit  court  annexing  her  property  to  the  terri- 
tory of  a  city,  and  been  there  defeated,  the  va- 
lidity of  the  annexation  was  res  judicata,  and 
could  not  thereafter  be  questioned  by  her  in  the 
federal  courts.  18  C.  C.  A.  175,  and  71  Fed. 
443,  rerorsed. 

8.  Whero  the  supreme  court  of  a  state  holds 
that,  under  its  constitution  and  statutes,  the 
courts  of  the  state  have  jurisdiction  over  the 
extension  of  city  boundaries,  the  federal  court 
cannot  deny  the  binding  force  of  this  construc- 
tion as  presenting  anything  in  conflict  with  the 
federal  constitution.  18  G.  G.  A.  175,  and  71 
Fed,  443.  reversed. 

On  Writ  of  Gertloran  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Clr- 

^culL 

id  *The  legislation  of  Indiana  authorizes  the 
annexation  of  contiguous  territory  to  the  lim- 
its of  a  city  with  or  without  the  consent  of 
the  owner.  The  statutory  proTlsions  In  re- 
spect thereto,  found  in  1  Homer's  Rev.  St 

^  1896  (Rev.  St.  1894,  §S  366&-3660),  are  printed 

o  In  the  margin.  1 

•'  *  The  city  of  Hammond  is  situated  in  the 
county  of  Lake,  and  in  1893  it  instituted  pro- 
ceedings to  extend  Its  limits  over  a  large 
tract  of  contiguous  territory,  some  of  which, 
at  least,  was  not  laid  off  and  platted  into  lots. 

18195.  Extension  over  Platted  LfOt»-^84. 
Whenever  there  shall  be  or  may  have  been  lots 
laid  off  and  platted  adjoining  such  city,  and  a 
record  of  the  same  is  made  in  the  recorder's 
ofiice  of  the  proper  county,  the  common  council 
may,  by  a  resolution  of  the  board,  extend  the 
boundary  of  such  city  so  as  to  include  such 
lots;  and  the  lots  thus  annexed  shall  thereafter 
form  a  part  of  such  city  and  be  within  the  juris- 
diction of  the  same.  The  common  council  shall 
immediately  thereafter  file  a  copy  of  such  reso- 
lution, defining  the  metes  and  boundaries  of 
such  addition,  in  the  office  of  the  recorder  afore- 
said;  which  shall  be  recorded. 

3196.  Extension  over  Contiguous  Lands— Ac- 
tion of  Council— 85.  The  limits  of  any  city  may 
be  extended  over  any  lands  or  contiguous  ter- 
ritory, by  the  consent  of  the  owner  thereof  in 
writing,  and  a  resolution  of  the  common  council, 
passed  by  a  two-thirds  vote,  extending  the  lim- 
its of  such  city  over  such  lands  or  territory; 
which  written  consent  and  resolution  shall  be 
entered  at  length  in  the  records  of  such  city; 
and  the  common  council  shall  cause  a  certified 
copy  of  both  to  be  recorded  in  the  recorder's 
ofiice  of  the  proper  county.  If  any  city  shall 
desire  to  annex  contiguous  territory  not  laid  off 
in  lots,  and  to  the  annexation  of  which  the  own- 
er will  not  consent,  the  common  council  shall 
present  to  the  board  of  county  commissioners  a 
petition  setting  forth  the  reasons  of  such  an- 
nexation, and,  at  the  same  time,  present  to 
such  board  an  accurate  description,  by  metes 
and  bounds,  accompanied  with  a  plat  of  the 
lands  or  territory  proposed  or  desired  to  be  an- 
nexed to  such  city.  The  common  council  shall 
give  thirty  days*  notice,  by  publication  In  some 
newspaper  of  the  city,  of  the  intended  petition, 
describing  in  such  notice  the  territory  sought  to 
be  annexed. 

3197.  Proceedings  by  County  Board— 86. 
The  board  of  county  commissioners,  upon  the 
reception  of  such  petition,  shall  consider  the 
same,  and  shall  hear  the  testimony  offered  for 
or  against  such  annexation;  and  if,  after  in- 
spection of  the  map  and  of  the  proceedings  had 
in  the  case,  such  board  is  of  the  opinion  that  the 
prayer  of  the  petition  should  be  granted,  it  shall 


The  application  was  denied  by  the  board  of 
county  commissioners  of  Lake  county,  where- 
upon the  city  appealed  to  the  circuit  court 
of  that  county,  and  the  case  thus  appealed 
was  thereafter  transferred  by  change  of 
venue  to  the  circuit  court  of  Porter  county, 
Ind.,  which  court,  upon  the  verdict  of  a  jury, 
entered  a  decree  in  favor  of  the  city  for  the 
annexation  of  the  territory. 

The  present  plaintiff  was  a  party  to  these* 
proceedings.  She  was  the  owner  of  about 
725  acres  within  the  area  attempted  to  be  an-  © 
nexed.  After  the  decision  •by  the  circuit? 
court  of  Porter  county  the  city  levied  taxes 
on  the  property  to  the  amount  of  $^500, 
whereupon  on  April  29, 1895,  she  filed  her  bill 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana,  praying  for  an  injunc- 
tion to  restrain  the  collection  of  those  taxes. 
An  amended  bill  was  filed  on  May  1,  1895. 
upon  which  amended  bill  a  hearing  was  had, 
resulting  In  a  denial  of  the  motion  for  an 
Injunction  and  the  dismissal  of  the  suit.  6S 
Fed.  774.  From  such  dismissal  she  appeal- 
ed to  the  court  of  appeals  for  the  Seventh  cir- 
cuit, by  which  court,  on  January  16,  1896, 
the  decree  of  the  circuit  court  dismissing  the 
bill  was  reversed,  and  the  case  remanded  to 
that  court,  with  directions  for  further  pro- 
ceedings.    84  U.  S.  App.  552,  18  C.  C.  A.  175. 

cause  an  entry  to  be  made  in  the  order  book, 
specifying  the  territory  annexed,  with  the 
boundaries  of  the  same  according  to  the  survey ; 
and  they  shall  cause  an  attested  copy  of  the  en- 
try to  be  filed  with  the  recorder  of  such  county,, 
which  shall  be  duly  recorded  in  his  office,  and 
which  shall  be  conclusive  evidence  of  such  an- 
nexation in  all  courts  in  this  state. 

3243.  Appeal  from  County  Board— 1.  In  pro- 
ceedings before  tne  board  of  county  commis- 
sioners for  the  annexation  of  territory  to  citiea 
and  towns  against  the  will  of  the  owner,  the 
petitioner  and  the  owner  of  any  portion  of  the 
territory  proposed  to  be  annexed  may  appeal  to- 
the  circuit  court  from  the  final  decision  of  the 
board,  by  filing,  within  thirty  days,  with  the  au- 
ditor, a  bond  or  undertaking  for  the  due  prose- 
cution of  the  appeal  and  payment  of  all  cost» 
that  may  be  adjudged  against  the  appellant, 
with  sureties,  to  be  approved  by  the  board  or 
the  auditor.  But  no  appeal  shall  be  dismissed 
for  a  want  of  a  sufficient  bond  or  undertaking, 
if  one  shall  be  filed,  under  the  direction  of  the 
court,  at  any  time  before  the  trial. 

3244.  Auditor's  Duty— 2.  Within  twenty 
days  after  filing  the  appeal  bond  or  undertak- 
ing, the  auditor  shall  deliver  it,  with  all  the  oth- 
er papers  In  the  cause  and  a  complete  transcript 
of  the  proceedings  of  the  board  to  the  clerk  of 
the  circuit  court,  who  shall  docket  it  with  the 
other  canses  pending  therein. 

3245.  Trial— 3.  The  appeal  shall  stand  for 
trial,  when  taken  during  the  session  of  the 
board,  at  the  first  term  after  the  papers  shall 
have  been  filed  ten  days,  and,  when  taken  in  va- 
cation, at  the  first  term  after  summons  shall 
have  been  served  upon  the  appellee  ten  days 
before  the  first  day  of  such  term.  The  appeal 
shall  be  tried  and  determined  as  an  ori;;inal 
cause. 

3246.  Effect  of  Appeal— 4.  All  further  pro- 
ceedings in  the  annexation  of  territory  shall  be 
suspended  until  the  final  disposition  of  the  ap- 
peal. The  court  may  make  a  final  determina- 
tion of  the  proceeding  and  compel  its  execution, 
or  may  send  its  decision  to  the  board,  with  di- 
rection how  to  proceed,  and  require  compliance. 
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mmd  71  Fed.  443.  Whereupon  the  city  of 
Hammond  applied  to  this  court  for  a  certi- 
orari, directed  to  tlie  court  of  appeals,  which 
application  was  sustxiined,  and  on  October  19, 
1896,  a  certiorari  was  ordered. 

Before  the  filing  of  the  bUl  in  the  United 
States  circuit  court  this  plaintiff  with  others 
had  appealed  from  the  decree  of  the  circuit 
court  of  Porter  county  to  the  supreme  court 
of  Indiana,  and  by  that  court,  on  April  11, 
1895,  the  decree  had  been  affirmed*  142  Ind. 
505,  40  N.  E.  267.  A  petition  for  rehearing 
waa  denied  on  November  8,  1895.  142  Ind. 
516,  41  N.  E.  950.  While  this  decision  of  the 
supreme  court,  though  announced  before  the 
disposition  of  the  case  in  the  United  States 
circuit  court  of  appeals,  has  not  been  formal- 
ly incorporated  into  the  record  by  an  amend- 
ment of  the  pleadings  or  otherwise,  it  was 
made  a  matter  of  consideration  by  the  court 
of  appeals,  and  has  been  discussed  and  treat- 
ed by  counsel  in  the  arguments  before  us  as 
a  fact  hi  the  case,  and  to  be  considered  in  de- 
termining the  questions  that  are  presented. 

The  bill  alleged  that  the  plaintiff's  lands 
were  used  solely  for  pasturage  and  hay  and 
other  agricultural  purposes;  that  the  real 
ralue  did  not  exceed  $100  per  acre;  that  the 
land  had  no  market  value,  but  only  one  spec- 
ulative and  prospective,  dependent  upon  the 
location,  not  yet  secured,  of  manufacturing 
establishments  whose  market  and  offices 
would  be  in  Ohicago;  that  no  part  of  the 
land  had  ever  been  mapped  or  platted  with  a 
^  view  to  the  sale  of  lots;  that  on  the  entire 
f  tract  there  were  but  21  dwelling  houses,  10 
of  them  being  in  a  row  and  within  about  a 
quarter  of  a  mile  of  the  town  of  Whiting,  in 
the  county  of  Lake,  in  which  town  the  ten- 
ants of  all  said  houses  were  engaged  in  busi- 
ness and  work;  that  the  houses  on  the  lands 
were  four  and  one-half  miles  distant  from 
any  police  station,  fire-engine  house,  or  gas 
lamp  of  the  city  of  Hammond,  so  that  in  the 
nature  of  things  no  benefit  could  be  received 
from  the  municipal  government  of  that  city; 
that  the  lands  were  valued  for  taxation  by 
the  city  at  the  rate  of  $250  to  $500  per  acre, 
and  the  taxes  thereon  amounted  to  about 
$5  per  acre;  that  the  valuation  was  enor- 
mously in  excess  of  the  real  value,  and  the 
taxes  exorbitant,  oppressive,  and  extortion- 
ate. The  bill  further  alleged  that  at  the 
time  the  annexation  proceedings  were  insti- 
tuted the  city  of  Hammond  did  not  contain 
more  than  6,000  or  7,000  inhabitants;  that  it 
had  territory  about  three  miles  long  by  two 
miles  wide;  that  on  the  northern  boundary, 
and  within  the  limits  of  the  city,  were  about 
two  square  miles  of  lands,  no  part  of  which 
had  ever  been  laid  off  Into  lots  and  blocks, 
on  one  of  which  there  was  not  a  single  house 
or  road,  and  on  the  other  but  seven  houses 
and  one  road;  that  this  vacant  tract  was  be- 
tween the  settled  parts  of  the  city  and  the 
lands  of  the  complainant;  that  the  part  of 
the  city  of  Hammond  laid  off  into  lots  la 
niQGii  larger  than  is  likely  to  be  required  for 


city  purposes  for  many  yean  to  come;  that 
the  city's  boundaries  contahied  nearly  4,000 
acres,  and  that  the  territory  attempted  te  be 
annexed  consisted  of  about  five  square  miles 
of  practically  vacant  lands,  lying  directly 
north  of  the  city  limits,  and  extending  All  the 
way  from  such  limits  to  the  shores  of  Lake 
Michigan.  Other  facts  were  alleged  also 
tending  to  show  the  impropriety  of  the  an- 
nexation of  this  comparatively  vacant  terri- 
tory to  the  city  of  Hammond.  It  was  spe- 
cifically charged  that  the  city  of  Hammond 
had  a  municipal  debt  amounting  to  nearly 
twice  the  constitutional  limit,  and  that  the 
purpose  of  the  annexation  was,  by  addhig  new 
property  at  an  exaggerated  valuation,  to  so 
increase  the  appraised  taxables  of  said  city 
as  to  lift  it  out  of  its  constitutional  dilemma  ^ 
without  regard  whatever  to  the  advantages  h 
or  benefits  to  the* property  so  sought  to  be* 
annexed.  The  bill  further  set  forth  the  pro- 
ceedings before  the  county  commissioners 
and  in  the  state  circuit  court,  but  averred 
that  those  proceedings  were  void  because  the 
enlargement  of  the  limits  of  a  city  was  a 
matter  of  legislative,  and  not  of  Judicial,  cog- 
nizance, and  that  it  was  not  competent  for 
the  legislature  to  intrust  to  the  courts  the  de- 
cision of  such  questions. 

Benjamin  Harrison  and  W.  H.  H.  Miller, 
for  Mrs.  Forsyth.  Chas.  H.  Aldrich,  for  the 
City  of  Hammond. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  the  court. 

The  first  proposition  of  counsel  for  plaintiff 
is  that  the  writ  of  certiorari  was  premature- 
ly issued,  and  that  this  court  could  not  at 
that  time  rightfully  take  Jurisdiction  of  the 
case  because  there  had  been  no  final  decree. 
The  court  of  appeals  simply  reversed  the  de- 
cree of  the  circuit  court  and  remanded  the 
case  for  further  proceedings.  This  conten- 
tion involves  two  matters:  First,  the  ques- 
tion of  power;  and,  second,  that  of  propriety. 
It  may  be  that  the  question  of  propriety 
should  be  considered  as  foreclosed  by  the  ac- 
tion of  the  court  in  awarding  the  writ  of  cer- 
tiorari, but  the  question  of  power,  being  one 
of  Jurisdiction,  Is  always  open,  and  must 
whenever  presented  be  considered  and  deter- 
mined. 

This  question  of  power  has,  indeed,  already 
been  decided  by  this  court  In  prior  causes 
(American  CJonst  Co.  v.  Jacksonville  Ry.  Co., 
148  U.  S.  372,  383,  13  Sup.  Ct,  758;  U.  S.  v. 
The  Three  Friends,  1C6  U.  S.  1,  17  Sup.  Ot 
495);  but,  as  It  has  again  been  discussed  by 
counsel,  a  brief  reference  to  those  cases  and 
the  reasons  therein  stated  may  not  be  inap- 
propriate. Up  to  the  time  of  the  passage  of 
the  act  of  1891,  creating  the  circuit  courts 
of  appeal,  the  theory  of  federal  Jurisprudence 
had  been  a  single  appellate  court,  to  wit,  the  ^ 
supreme  court* of  the  United  States,  by  which !? 
a  final  review  of  all  cases  of  which  the  lower 
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federal  courts  had  jarisdlctlon  was  to  be 
made.  It  Is  true  there  existed  certain  lim- 
itations upon  the  right  of  appeal  and  review, 
based  on  the  amount  in  controversy  and  other 
considerations:  but  such  limitations  did  not 
recognize  or  proviJe  for  the  existence  of  an- 
other appellate  court,  and  did  not  conflict 
wlLh  the  thought  that  this  court  was  to  be 
the  single  tribunal  for  reviewing  all  cases 
and  questions  of  a  federal  nature.  The  rap- 
id growth  of  the  country  and  the  enormous 
amount  of  litigation  involving  questions  of  a 
federsl  character  so  added  to  the  number  of 
cases  brought  here  for  review  that  It  was  im- 
possible for  this  court  to  teep  even  pace  with 
the  growing  doclcet.  The  situation  had  be- 
come one  of  great  peril,  and  many  plans  for 
relief  were  suggested  and  discussed. 

The  outcome  was  the  act  of  March  3,  1881, 
the  thought  of  which  was  the  creation  in 
each  of  the  nine  circuits  of  an  appellate  tri- 
bunal composed  of  three  Judges,  whose  deci- 
sion In  certain  classes  of  cases  appealable 
thereto  should  be  final.  McLish  t.  Roff,  141 
U.  S.  661,  666,  12  Sup.  Ct  118.  While  this  di- 
vision of  appellate  power  was  the  means 
adopted  to  reduce  the  accumulation  of  busi- 
ness In  this  court.  It  was  foreseen  that  inju- 
rious results  might  follow  If  an  absolute 
finality  of  determination  was  given  to  the 
courts  of  appeaL  Nine  separate  appellate 
tribunals  might  by  their  dlfTerences  of  opin- 
ion, unless  held  In  check  by  the  reviewing 
power  of  this  court,  create  an  unfortunate 
confusion  in  respect  to  the  rules  of  federal 
decision.  As  the  courts  of  appeal  would  of- 
ten be  constituted  of  two  circuit  Judges  and 
one  district  Judge,  a  division  of  opinion  be- 
tween the  former  might  result  in  a  final  Judg- 
ment where  the  opinions  of  two  Judges  of 
equal  ranlc  were  on  each  side  of  the  ques- 
tions Involved.  Cases  of  a  class  In  which 
finality  of  decision  was  given  to  the  circuit 
courts  of  appeal  might  Involve  questions  of 
such  public  and  national  Importance  as  to 
require  that  a  consideration  and  determina- 
tion thereof  should  be  made  by  the  supreme 
tribunal  of  the  nation.  It  was  obvious  that 
all  contingencies  in  which  a  decision  by  this 
^  tribunal  was  of  importance  could  not  be 
f  foreseen,  and  so  there  *was  placed  in  the  act 
creating  the  courts  of  appeal,  in  addition  to 
other  provisions  for  review  by  this  court, 
this  enactment: 

"And  excepting  also  that  in  any  such  case 
as  Is  hereinbefore  made  final  in  the  circuit 
court  of  appeals  it  shall  be  competent  for  the 
supreme  court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to 
the  supreme  court  for  its  review  and  deter- 
mination with  the  same  power  and  authori- 
ty in  the  case  as  if  it  had  been  carried  by 
appeal  or  writ  of  error  to  the  supreme  court," 
The  general  language  of  this  clause  is  no- 
ticeable. It  applies  to  every  case  in  which 
but  for  it  the  decision  of  the  circuit  court  of 
appeals  would  be  absolutely  final,  and  au- 
thorizes this  court  to  bring  before  it  for  re- 


view and  determination  the  case  so  pendiui; 
in  the  circuit  court  of  appeals,  and  to  ex- 
ercise all  the  power  and  authority  over  It 
which  this  court  would  have  in  any  case 
brought  to  it  by  appeal  or  writ  of  error. 
Unquestionably  the  generality  of  this  provi- 
sion was  not  a  mere  matter  of  accident.  It 
expressed  the  thought  of  congress  distinctly 
and  clearly,  and  was  intended  to  vest  in  thi& 
court  a  comprehensive  and  unlimited  power. 
The  power  thus  given  is  not  affected  by  the 
condition  of  the  case  as  it  exists  In  the 
comrt  of  appeals.  It  may  be  exercised  be- 
fore or  after  any  decision  by  that  court,  and 
Irrespective  of  any  ruling  or  determination 
therein.  All  that  is  essential  is  that  there 
be  a  case  pending  in  the  circuit  court  of  ap- 
peals, and  of  those  classes  of  cases  in  which 
the  decision  of  that  court  is  declared  a  finali- 
ty, and  this  court  may,  by  virtue  of  thi» 
clause,  reach  out  Its  writ  of  certiorari,  and 
transfer  the  case  here  for  review  and  deter- 
mination. Obviously,  a  i>ower  so  broad  and 
comprehensive,  if  carelessly  exercised,  might 
defeat  the  very  thought  and  purpose  of  the 
act  creating  the  courts  of  appeaL  So  exer- 
cised it  might  burden  the  dociiet  of  this  court 
with  cases  which  it  was  the  intent  of  con- 
gress to  terminate  In  the  courts  oi  appeal^ 
and  which,  brought  here,  would  simply  pre- 
vent that  promptness  of  decision  which  In 
all  Judicial  actions  is  one  of  the  elements  of 
justice. 

So  It  has  been  that  this  court,  while  not 
doubting  its  power,  has  been  chary  of  ac-S 
tion  In  respect  to  certiorari.  It*  baa  saidiP 
''It  is  evidence  that  it  is  solely  questions  of 
gravity  and  Importance  that  the  circuit 
courts  of  appeal  should  certify  to  us  for  in- 
struction; and  that  it  is  only  when  such 
questions  are  involved  that  the  power  of  thla 
court  to  require  a  case  in  which  the  Judg- 
ment and  decree  of  the  court  of  appeals  la 
made  final  to  be  certified  can  be  jMroperly 
invoked."  Lau  Ow  Bew,  141  U.  S.  583,  687, 
12  Sup.  Ot  43;  In  re  Woods,  143  U.  a  20e» 

12  Sup.  Ct.  417;  Lau  Ow  Bew  v.  U.  S.,  144 
U.  8.  47,  58, 12  Sup.  Ct  517;  American  GonsL 
Ga  V.  Jacksonville  By.  Co.,  148  U.  S.  872,  383,. 

13  Sup.  Ct  758. 

We  have  declined  to  Issue  writs  of  certio- 
rari In  cases  where,  there  being  only  a  mat- 
ter of  private  interest,  there  had  been  no  final 
Judgment  in  the  court  of  appeals.  Railway 
Co.  V.  Osborne,  146  U.  S.  354,  13  Sup.  Ct  281. 
On  the  other  hand,  in  U.  S.  v.  The  Three 
Friends  (at  the  present  term)  17  Sup.  Ct  495, 
we  issued  a  writ  of  certiorari  in  a  case  ap- 
pealed to  the  circuit  court  of  appeals  before 
any  action  had  been  taken  by  that  court; 
but  this  was  in  view  of  the  fact  that  the 
question  involved  was  one  affecting  the  rela- 
tions of  this  country  to  foreign  nations,  and 
therefore  one  whose  prompt  decision  by  this 
court  was  of  Importance,  not  merely  for  the 
guidance  of  the  executive  department  of  the 
government  but  also  to  disclose  to  each  cltl- 
sen  the  limits  beyond  which  he  might  not 
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go  In  Interfering  In  the  affairs  of  another 
nation  without  violating  the  laws  of  this. 

We  reaffirm  in  this  case  the  propositions 
heretofore  announced,  to  wit,  that  the  power 
of  this  court  in  certiorari  extends  to  every 
case  pending  in  the  circuit  courts  of  appeal, 
and  may  be  exercised  at  any  time  during 
such  pendency,  provided  the  case  Is  one 
which  but  for  this  provision  of  the  statute 
tvould  be  finally  determined  in  that  court 
And,  further,  that  while  this  power  is  co-ex- 
tensive with  all  possible  necessities  and  suf* 
flcient  to  secure  to  this  court  a  final  control 
over  the  litigation  in  all  the  courts  of  ai>- 
peal.  It  is  a  power  which  will  be  sparingly 
exercised,  and  only  when  the  circumstances 
of  the  case  satisfy  us  that  the  importance  of 
the  question  Involved,  the  necessity  of  avoid- 
g  ing  conflict  between  two  or  more  courts  of 
•  appeal,  or  between  courts  of  ^appeal  and  the 
courts  of  a  state,  or  some  matter  affecting 
the  Interests  of  this  nation  In  its  Internal  or 
external  relations,  demands  such  exercise. 

Among  the  considerations  thus  suggested 
are  those  which  Indicate  why  in  this  case  the 
court  properly  exercised  Its  power  and  Issued 
the  writ  of  certiorari.  There  was  a  conflict 
between  the  decision  of  the  circuit  court  of 
appeals  for  the  Seventh  circuit  and  the  su- 
preme court  of  the  state  of  Indiana.  The 
latter  court  had  declared  that  the  proceed- 
ings by  which  the  contiguous  territory  was 
annexed  to  the  city  of  Hammond  were  legal, 
and  therefore  that  that  territory  was  to  be 
considered  by  all  the  officers  of  the  state  of 
Indiana  as  within  the  territorial  limits  of  the 
city.  The  United  States  drcuit  court  of  ap- 
peals by  its  decision  in  this  case  had  declar- 
ed that  such  annexation  proceedings  were  in- 
valid, and  that  the  property  of  this  petitioner 
was  not  within  the  city  limits.  This  tract 
of  plaintiff's  was  not  on  the  extreme  limit  of 
the  lands  sought  to  be  incorporated  into  the 
dty,  and  If  the  decision  of  the  circuit  court  of 
appeals  was  enforced  th€re  would  be  a  tract 
of  a  few  hundred  acres  within  the  exterior 
boundaries  of  the  city  of  Hammond,  as  de- 
fined by  the  Judgment  of  the  supreme  court 
of  the  state,  withdrawn  from  the  city's  Juris- 
diction, and  In  fact  excepted  from  Its  terri- 
torial limits.  All  the  unfortunate  possibilities 
of  conflict  and  collision  which  might  arise 
from  these  adverse  decisions  were  suggested 
when  this  application  for  certiorari  was  made, 
and,  although  no  flnal  decree  had  been  enter- 
ed, it  seemed  to  us  a  duty  to  bring  the  case 
and  the  question  here  for  examination  at  the 
earliest  possible  moment. 

Coming,  now,  to  the  merits  of  the  case.  It 
appears  that  on  the  pivotal  question  of  the 
validity  of  the  annexation  proceedings  the  de- 
cision of  the  supreme  court  of  the  state  is  one 
way  and  that  of  the  court  of  appeals  direct- 
ly the  reverse.  It  is  insisted  by  the  plaintiff 
that  the  determination  of  the  boundaries  of  a 
municipal  corporation  in  the  first  Instance, 
and  any  subsequent  change  In  its  boundaries 
by  annexation  of  outside  territory,  are  mat- 


ters solely  of  legislative  cognlzanco,  and  notf^ 
Judicial  in  their  nature;  that  such^lB  the  gen-* 
eral  role  obtaining  In  the  several  states  of  the 
Union,  and  up  to  the  time  of  the  decision  of 
the  supreme  court  of  Indiana  in  this  contro- 
versy, recognized  in  that  state  as  elsewhere; 
that,  therefore,  the  Judicial  proceedings  to  re- 
spect to  this  controversy  In  the  courts  of  the 
state,  culmtoatlng  to  the  decision  of  its  high- 
est court,  were  beyond  the  Jurisdiction  of 
such  courts,  and  not  to  be  regarded  as  creat- 
ing an  adjudication  btoding  upon  other  tribu- 
nals. Article  8  of  the  state  constitution  is  re- 
ferred to,  which  reads:  "The  powers  of  thp 
government  are  divided  Into  three  separate 
departments;  the  legislative,  the  executive, 
todudtog  the  administrative,  and  the  Judicial; 
and  no  person  charged  with  official  duties  un- 
der one  of  these  departments  shall  exercise 
any  of  the  functions  of  another,  except  as  to 
this  constitution  expressly  provided.**  It  is 
not  denied  that  questions  of  a  Judicial  nature 
may  grow  out  of  proceedings  to  annex  terri- 
tory to  a  municipal  corporation,  but  it  is  to- 
sisted  that  the  annexation  itself  is  a  legisla- 
tive function,  and  must  be  determtoed  by  di- 
rect action  of  the  legislature  or  some  subor- 
dinate body  exercising  legislative  functions. 
The  supreme  court  of  Indiana  In  its  opinion  on 
the  petition  for  rehearing  (142  Ind.  516,  41  N. 
B.  960)  said:  "It  may  be  conceded  that  annex- 
ation of  territory  to  a  city  is  a  legislative 
function.  This  function  Is  exercised  by  the 
common  council  when  It  resolves  to  annex 
certain  described  lands  to  the  city,  and  to 
present  a  petition  therefor  to  the  county 
board.**  This  suggestion  Is  vigorously  attack- 
ed by  counsel  for  platotlff,  as  llfttog  the  ex 
parte  action  of  one  party  to  a  controversy  to 
the  dignity  of  the  exercise  of  a  legislative 
function,  and  maktog  it  the  equivalent  of  a 
legislative  determination. 

But  back  of  any  criticism  of  the  reasoning 
of  the  supreme  court  to  its  two  opinions  lies 
the  fact  of  its  decision.  And  here  these  things 
appear:  The  city  of  Hammond  sought  to 
bring  within  Its  limits,  among  other  terri- 
tory, the  lands  of  plaintiff.  After  action  by 
the  city  council,  the  city  instituted  proceed- 
ings before  the  county  commissioners,  which 
proceedings  were  subsequently  taken  by  ap- 
peal, as  prescribed  by  statute,  to  the  circuit 
court,  a  court  of  general  Jurisdiction,  and  to 
that  court  a  decree  was  entered  annextogi? 
plaintiff's *lands  to  the  city  of  Hammond.? 
Were  or  were  not  these  proceedings  valid,  and 
was  or  was  not  such  decree  a  binding  adju- 
dication which  neither  the  city  nor  the  plain- 
tiff could  elsewhere  dispute?  That  question 
certainly  is  one  of  a  Judicial  nature.  Now,  It 
is  no  less  a  Judicial  function  to  consider 
whether  those  proceedings  and  that  decree 
were  valid  and  effective,  and  determine  that 
they  were  and  operated  to  annex  plaintiff's 
territory  to  the  dty,  than  to  enter  upon  a 
like  consideration,  and  determtoe  that  they 
were  tovalld  and  Ineffective  to  make  such  an- 
nexation.   The  decision  of  the  supreme  court 
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of  Indiana  was  In  fayor  of  the  valldltj,  that 
of  the  court  of  appeals  against  their  Talldity, 
and,  If  it  is  Judicial  to  hear  and  determine 
one  way,  it  is  likewise  Judicial  to  hear  and 
determine  the  other.  If  action  by  the  state 
tribunals  stopped  with  the  decree  of  the  trial 
court,  it  might  be  said  that  the  plaintiff  did 
not  voluntarily  seek  that  forum.  She  was 
brought  in  by  appropriate  process,  and  com- 
pelled to  there  litigate  the  question.  But  aft- 
er an  adverse  decree  she  insisted  that  it  was 
not  only  erroneous  but  void,  and  voluntarily 
commenced  an  action  in  the  supreme  court 
of  the  state  to  have  that  claim  established. 
She  h3voked  the  Jurisdiction  of  that  court 
She  summoned  the  city  of  Hammond  hito 
that  forum,  and  there  challenged  the  decree 
of  the  circuit  court,— challenged  It  for  error, 
and  also  for  lack  of  Jurisdiction.  The  ques- 
tions both  of  error  and  of  Jurisdiction  were 
certainly  Judicial  in  thehr  nature,  and  ques- 
tions within  the  undoubted  cognizance  of  the 
supreme  court.  She  voluntarily  sought  its 
judgment.  Can  she,  after  Its  decision,  be 
heard  in  any  other  tribunal  to  collaterally  de- 
ny the  validity  thereof?  Does  not  the  prin- 
ciple of  res  Judicata  apply  hi  all  Its  force? 
Havhig  litigated  a  question  in  one  competent 
tribunal  and  been  defeated,  can  she  litigate 
the  same  question  in  another  tribunal  acting 
Independently  and  having  no  appellate  Juris- 
diction? The  question  is  not  whether  the 
judgment  of  the  supreme  court  would  be  con- 
clusive as  to  the  question  Involved  hi  another 
action  between  other  parties,  but  whether  it 
is  not  bmding  between  the  same  parties  In 
5  that  or  any  other  forum.  The  principles  con- 
?  troUlng  the  doctrine*of  res  Judicata  have  been 
so  often  announced,  and  are  so  universally 
recognized,  that  the  citation  of  authorities  Is 
scarcely  necessary.  Though  the  form  and 
causes  of  action  be  different,  a  decision  by 
a  court  of  competent  Jurisdiction  in  respect  to 
any  essential  fact  or  question  in  the  one  ac- 
tion is  conclusive  between  the  parties  in  all 
subsequent  actions.  Cromwell  v.  County  of 
Sac,  94  U.  S.  351;  Lumber  Co.  v.  Buchtel, 
101  U.  S.  638;  Stout  v.  Lye,  103  U.  S.  66; 
Nesbit  V.  Independent  Dist,  144  U.  S.  610,  12 
Sup.  Ct.  746;  Railway  Co.  v.  Wharton,  152 
U.  S.  2r)2,  14  Sup.  Ct.  608;  Last-Chance  Min. 
Co.  V.  Tyler  Mhi.  Co.,  157  U.  S.  683,  15  Sup. 
Ct.  733. 

But  there  is  another  aspect  of  this  case. 
The  matter  in  controversy  is  one  peculiarly 
within  the  domain  of  state  control.  Kelly 
V.  Pittsburg,  104  U.  S.  708.  It  is  for  the 
state  to  determine  its  political  subdivisions, 
the  number  and  size  of  Its  municipal  corpora^ 
tions,  and  their  territorial  extent.  These  are 
matters  of  a  local  nature,  in  which  the  na- 
tion, as  a  whole,  Is  not  interested,  and  In 
which,  by  the  very  nature  of  things,  the  de- 
termination of  the  state  authorities  should 
be  accepted  as  authoritative  and  controlling. 
We  do  not  mean  to  hold  that  in  the  creation 
or  change  of  municipal  boundaries  there  may 
Dot  be  action  taken  by  the  state  which  in- 


volves a  trespass  upon  rights  secured  by  the 
federal  constitution,  or  that  In  proceedings 
looking  to  such  change  no  questions  can  arise 
which  are  of  a  federal  nature,  and  in  respect 
to  which  the  Judgment  of  the  courts  of  the 
nation  must  be  controlling.  All  that  we  mean 
to  decide  Is  that  the  matter  of  the  territorial 
boundaries  of  a  municipal  corporation  is  local 
in  its  nature,  and,  as  a  rule,  to  be  finally 
and  absolutely  determined  by  the  authorities 
of  the  state.  The  opinion  of  the  court  of 
appeals  in  this  case  is  devoted  to  questions 
arising  under  the  state  constitution  and  stat- 
utes; and  the  amended  bill  filed  in  the  cir- 
suit  court  rests  the  Jurisdiction  of  that  court, 
not  upon  the  existence  of  any  right  claimed 
under  the  federal  constitution,  but  simply  on 
adverse  citizenship. 

The  construction  by  the  courts  of  a  state 
of  its  constitution  and  statutes  is,  as  a  gen- 
eral role,  binding  on  the  federal  courts.  We 
may  think  that  the  supreme  court  of  a  state 
has*misconstrued  its  constitution  or  its  stat- 
utes, but  we  are  not  at  liberty  to  therefore  set 
aside  Its  Judgments.  That  court  Is  the  final 
arbiter  as  to  such  questions.  In  Olalbome 
Co.  V.  Brooks,  111  U.  S.  400,  410,  4  Sup.  Ot 
489,  it  was  said:  **It  is  undoubtedly  a  ques- 
tion of  local  policy  with  each  state  what  shall 
be  the  extent  and  character  of  the  powers 
which  its  various  political  and  municipal  or- 
ganizations shaU  possess,  and  the  settled  de- 
cisions of  its  highest  courts  on  this  subject 
will  be  regarded  as  authoritative  by  the 
courts  of  the  United  States,  for  it  is  a  ques- 
tion that  relates  to  the  internal  constitution 
of  the  body  politic  of  the  state."  See,  also, 
Burgess  v.  Seligman,  107  U.  S.  20,  33,  2  Sup. 
Ct  10;  Bucher  v.  Railroad  Co.,  125  U.  S. 
555,  8  Sup.  Ct  974;  Detroit  v.  Osborne,  135 
U.  S.  492,  10  Sup.  Ot  1012;  Lumber  Oo.  v. 
Ott,  142  U.  S.  622,  12  Sup.  Ct  318;  Kau- 
kauna  Water-Power  Co.  v.  Green  Bay  &  M. 
Canal  Co.,  142  U.  S.  254,  12  Sup.  Ct  173; 
McElvaine  v.  Brush,  142  U.  S.  155, 12  Sup.  Ot 
156;   Stutsman  Co.  v.  WaUace,  142  U.  S.  293, 

12  Sup.  Ct  227,  quoting  Norton  v.  Shelby 
Co.,  118  U.  S.  425,  6  Sup.  Ct  1121,  and 
Gormley  v.  Clark,  134  U.  S.  338,  10  Sup.  Ct 
554;   Morley  v.  Ralhroad  Oo.,  146  U.  S.  162. 

13  Sup.  Ot  54;  Bauserman  v.  Blunt  147  U.  S. 
647,  13  Sup.  Ot  466;  May  v.  Tenney,  148  U. 
S.  60, 13  Sup.  Ot  491;  Railroad  Oo.  y.  Baugh, 
149  U.  S.  368,  373,  13  Sup.  Ct  914;  Lewis  v. 
Monson,  151  U.  S.  545,  14  Sup.  Ct  424;  Balk- 
am  V.  Iron  Co.,  154  U.  S.  177,  14  Sup.  Ot 
1010,  quoting  Lefiingwell  v.  Warren,  2  Black, 
599,  603. 

It  may  be  true  that  the  general  rule  is  that 
the  determination  of  the  territorial  bound- 
aries of  a  municipal  coriMratlon  Is  purely  a 
legislative  function,  but  there  is  nothing  in 
the  federal  constitution  to  prevent  the  peoi^e 
of  a  state  from  giving,  if  they  see  fit  full  Ju- 
risdiction over  such  matters  to  the  courts  and 
taking  it  entirely  away  from  the  legislature. 
The  preservation  of  legislative  control  In 
such  matters  is  not  one  of  the  essential  ele- 
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menta  of  a  republican  form  of  government 
which,  under  section  4  of  article  4  of  the 
constitution,  the  United  States  are  bound  to 
guaranty  to  every  state  In  this  Union;  and, 
whenever  the  supreme  court  of  a  state  holds 
that  under  the  true  construction  of  Its  con- 
stitution and  statutes  the  courts  of  that  state 
have  Jurisdiction  over  such  matters,  the  fed- 
eral courts  can  neither  deny  the  correctness 
of  this  construction  nor  repudiate  Its  bind- 

^  ing  force  as  presenting  anything  In  conflict 

e<  with  the  federal  constitution. 

f  •  It  Is  conceded  that  the  Judgment  of  the  su- 
preme court  of  Indiana  In  this  controversy 
could  not  be  reviewed  by  this  court  on  writ 
of  error;  that  the  questions  Involved  and  de- 
cided by  that  court  are  not  of  a  federal  na- 
ture, or  such  as  to  vest  any  appellate  Jurisdic- 
tion In  this  court.  But,  if  this  court  cannot 
set  aside  such  Judgment  on  the  ground  of 
error  of  law.  It  would  seem  to  follow  that  no 
subordinate  federal  court  has  the  power  on 
the  same  ground  to  strilce  It  down.  What 
the  highest  court  of  the  United  States  cannot 
do  directly  would  seem  to  be  beyond  the 
reach  of  a  subordinate  court  In  collateral  at- 
tack. The  case  of  Burgess  v.  Seligman,  su- 
pra, Is  largely  relied  upon  In  the  opinion  of 
the  court  of  appeals,  but  there  are  several 
reasons  why  that  authority  does  not  Justify 
its  action.  In  the  first  place,  the  decision  of 
the  supreme  court  of  the  state  was  rendered 
before  the  filing  of  this  blU  In  the  circuit 
court  of  the  United  States,  and  not,  as  In  the 
Burgess  Oase,  after  the  Judgment  In  the  cir- 
cuit court.  In  the  second  place,  the  decision 
was  upon  a  question  of  a  local  nature,  In- 
volving the  Internal  policy  of  the  state,  and 
therefore  Is  such  a  decision  as  should  be,  gen- 
erally speaking,  recognized  and  followed  by 
the  federal  courts.  And,  thirdly,  It  was  a 
final  adjudication  between  the  same  parties, 
and  should  have  been  respected  as  binding 
and  conclusive,  upon  the  principle  of  res  Judi- 
cata. 

For  these  reasons  we  think  that  the  deci- 
sion of  the  court  of  appeals  was  erroneous. 
Its  decree  will  be  reversed,  and  the  case  re- 
manded to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  with  In- 
structions to  sustain  the  demurrer  to  the  bill 
and  dismiss  the  suit 


a^  n.  s.  620) 

NORTHERN  PAC.  R.  CO.  v.  SANDERS 
et  al. 
(April  19,  1897.) 
No.  12. 
Railroad  Land  Grants— Mineral.  Claims. 
Under  the  grant  of  July  2,  1864,  to  the 
Northern    Pacific   Railroad   Company,   of   odd 
•ections,  **not  mineral,"  to  which  the  United 
States  had  full  title,  free  from  pre-emption  **or 
other  claims,"  at  the  time  of  the  definite  loca- 
tion of  the  road,  no  title  passed  to  lands  In  the 
odd  sections  which  in  good  faith  were  taken 

r session  of  and  filed  upon  as  mineral  lands, 
compliance  with   the  mineral  laws,   in   the 
years  1880  and  1881,  between  the  date  of  gen- 


eral location  and  withdrawal  of  the  lands  ftom 
sale  and  the  date  of  definite  location  opposite 
these  lands  in  1882;  the  claim  having  remain- 
ed pending  and  undetermined  in  the  land  office 
at  the  latter  date.  And  it  is  immaterial  that 
the  lands  may  have  subsequently  appeared  to 
be  without  precious  metals  in  paying  quanti- 
Ues.     1  C.  C.  A.  192,  49  Fed.  1^,  affirmed. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  8 

*  This  action  was  brought  by  the  Northern  • 
Pacific  Railroad  Company  to  recover  from 
the  defendants  In  error  (the  orl^nal  defend- 
ants) the  possession  of  section  21,  township 
10  N.,  of  range  3  W.,  in  the  county  of  Lewis 
and  Clarke,  In  the  state  of  Montana. 

The  railroad  company  claims  title  under  the 
act  of  congress  of  July  2,  1864  (13  Stat  865, 
c  217),  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  fi*om 
Lake  Superior  to  Puget  Sound,  on  the  Pacific 
Coast,  by  the  northern  route. 

The  defendants  do  not  assert  title  In  them- 
selves, but  resist  the  claim  of  the  railroad 
company  upon  the  ground  that  at  the  time 
of  the  definite  location  of  the  Northern  Pa- 
cific Railroad,  and  of  the  filing  of  the  plat 
thereof  In  the  ofiice  of  the  commissioner  of 
the  general  land  ofiice,  such  "claims"  were 
made  of  record  upon  the  lands  in  dispute  a.s 
excluded  them  from  the  grant  to  the  Northern 
Pacific  Ballroad  Company. 

Congress  granted  to  the  Northern  Pacific 
Railroad  Company  every  alternate  section  of 
public  land,  **not  mineral,'*  designated  by  odd 
numbers,  to  the  amount  of  20  alternate  sec- 
tions per  mile  on  each  side  of  the  railroad 
line,  as  the  company  might  adopt,  through 
the  territories  of  the  United  States,  and  10 
alternate  sections  per  mile  on  each  side  of 
the  railroad  whenever  It  passed  through  any 
state,  "and  whenever  on  the  line  thereof,  the 
United  States  have  full  title,  not  reserved, 
sold,  granted  or  otherwise  appropriated,  and 
free  from  pre-emption,  or  other  claims  or 
rights  at  the  time  the  line  of  said  road  Is 
definitely  fixed,  and  a  phLt  thereof  filed  in 
the  ofiice  of  the  commissioner  of  the  general 
land  office;  and  whenever,  prior  to  said  time, 
any  of  said  sections  or  parts  of  sections  shall 
have  been  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  or  pre-empted  or  oth- 
erwise disposed  of,  other  lands  shall  be  se-^ 
lected  by  said  company  in  lieu  thereof,  un-ei 
der*tbe  direction  of  the  secretary  of  the  In-? 
terlor,  In  alternate  sections  and  designated 
by  odd  numbers,  not  more  than  ten  miles  be- 
yond the  limits  of  said  alternate  sections. 

•  •  •  Provided,  further,  that  all  mineral 
lands  be,  and  the  same  are  hereby,  excluded 
from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  un- 
appropriated agricultural  lands,  in  odd-num- 
bered sections,  nearest  to  the  line  of  said  road 
may  be  selected  as  above  provided:  and  pro- 
vided further,  that  the  word  'mineral,'  when 
It  occurs  in  this  act,  shall  not  be  held  to  in- 
clude Iron  and  coaL"    Section  3. 

The  sixth  section  directed  the  lands  to  be 
surveyed  for  40  miles  In  width  on  both  sides 
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of  the  entire  line  of  the  road  after  the  general 
route  waB  fixed,  and  as  fast  as  was  required 
by  the  construction  of  the  railroad,  and  pro- 
vided that  "the  odd  pectlons  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company,  as  provided 
in  this  act;  but  the  provisions  of  the  act  of 
September,  eighteen  hundred  and  forty-one, 
granting  pre-emption  rights,  and  the  acts 
amendatory  thereof,  and  of  the  act  entitled 
'An  act  to  secure  homesteads  to  actual  set- 
tlers on  the  public  domain,'  approved  May 
twenty,  eighteen  hundred  and  sixty-two,  shall 
be,  and  the  same  are  hereby,  extended  to  all 
other  lands  on  the  line  of  said  road,  when 
surveyed,  excepting  those  hereby  granted  to 
said  company.  And  the  reserved  alternate 
sections  shall  not  be  sold  by  the  government 
at  a  price  less  than  two  dollars  and  fifty  cents 
per  acre,  when  offered  for  sale."  Section  ^ 
The  amended  complaint  alleged  that  the 
railroad  company  duly  accepted  the  terms 
and  conditions  of  the  act  of  congress;  that 
the  general  route  of  the  railroad  extending 
through  the  state  of  Montana  was  duly  fixed 
February  21,  1872;  that  the  land  In  dispute 
was  on  and  within  40  miles  of  such  general 
route,  and  at  that  date  was  "public  land,  to 
which  the  United  States  had  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights" ;  that  at  the  date  of  the  pas- 
sage of  the  act  of  1864,  as  well  as  when  said 
^  general  route  was  fixed,  no  part  of  the  land 
g  in  controversy  was  "known  mineral  land," 
«  and^'^was  not  mineral  land,  nor  was  any  part 
of  said  last-described  land  within  any  excep- 
tions from  said  grant";  that  on  July  6,  1882, 
the  railroad  company  definitely  fixed  the  line 
of  its  railroad,  extending  opposite  to  and 
past  said  section  21,  township  10  N.,  range  3 
W.,  and  filed  a  plat  thereof  in  the  ofl3ce  of 
the  commissioner  of  the  general  land  office; 
that  "said  land  is  on,  and  within  forty  miles 
of,  said  line  of  railroad  so  definitely  fixed"; 
that  thereafter  the  company  duly  constructed 
and  completed  that  portion  of  its  railroad  and 
telegraph  line  extending  over  and  along  its 
line  of  definite  location,  whereupon  the  presi- 
dent of  the  United  States  appointed  three 
commissioners  to  examine  the  same,  who  re- 
ported that  that  portion  of  the  line  had  been 
completed  in  a  good,  substantial,  and  work- 
manlike  manner;  that  the  president  of  the 
United  States  duly  accepted  said  line  of  road 
and  telegraph  so  constructed  and  completed; 
that  at  the  date  of  so  definitely  locating  the 
line  of  railroad,  and  at  the  time  of  the  filing 
of  the  plat  thereof  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  as  above  stat- 
ed, the  land  in  dispute  was  "not  known"  to 
be  mineral  land,  but  was  agricultural  land,  to 
which  "the  United  States  had  fuU  titie,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  oth^ 
K?lnlms  or  rights." 
The  defendants,  in  their  answer,  "confess- 


ing that  said  premises  did  not  contain  gold 
or  other  precious  metals  In  paying  quanti- 
ties, or  In  such  quantity  as  to  make  the 
same,  or  any  part  thereof,  commercially  val- 
uable therefor,  nevertheless  say,  as  to  the 
northeast  quarter  of  section  21:  That  here- 
tofore, to  wit,  on  the  second  day  of  Au;msr, 
1880,  Theodore  H.  Kleinschmidt,  Edward  W. 
Elnight,  Henry  M.  Parchen,  Charles  K.  Wells, 
George  P.  Reeves,  David  H.  Outhbert,  Cor- 
nelius Hedges,  and  Stephen  B.  Atkinson, 
each  being  then  and  there  a  citizen  of  the 
United  States,  and  each  having  theretofore 
filed  upon  a  certain  separate  twenty  acres  on 
the  northeast  quarter  of  said  section  accord- 
ing to  the  laws  of  the  territory  of  Montana, 
and  the  mining  usages  and  customs  then  in 
force  in  the  unorganized  mining  district  in 
which  said  land  was  situated,  and  being  then 
in  all  respects  qualified  to  enter  mineral  8 
land  under^the  laws  of  the  United  States,  did? 
enter  into  the  possession  of,  and  did  enttf 
hi  the  United  States  land  office,  ajid  did  file 
upon  the  said  quarter  of  said  section  in  the 
land  office  of  the  United  States,  at  Helena, 
Montana,  in  which  district  said  land  was  sit- 
uate, as  mineral  land,  and  did  apply  for  a 
patent  therefor,  and  did  then  and  there,  and 
in  due  form,  file  an  application  to  purchase 
said  premises  as  such  mineral  land,  and  did 
then  and  there  make  oath  before  the  register 
and  receiver  of  said  land  office  that  they  had 
discovered  mineral  thereon,  and  had  located 
the  said  quarter  section  as  mineral  land,  and 
claimed  the  same  as  such  for  the  valuable 
mineral  deposits  therein,  and  that  they  had 
complied  with  chapter  6  of  title  32  of  the 
Revised  Statutes  of  the  United  States,  which 
said  application  was  so  filed  in  the  land  of- 
fice at  Helena,  Montana,  under  the  oath  of 
the  said  applicants,  showing  that  they  had 
complied  with  the  law  aforesaid,  and  de- 
scribing the  same  by  legal  subdivisions;  and 
they  did  then  and  there,  prior  to  filing  said 
application,  post  in  a  conspicuous  place  on 
the  claim  embraced  therein  a  copy  of  said 
application  and  notice  hereinafter  mention- 
ed, which  said  notice  did  then  and  there  re- 
main conspicuously  posted  on  said  premises 
during  the  period  of  publication  hereafter 
mentioned;  and  they  did  then  and  there  file 
with  thehr  said  application  in  said  land  of- 
fice an  affidavit  of  two  persons  that  such  no- 
tice had  been  so  duly  posted,  and  did  then 
and  there  file  a  copy  of  said  notice  in  tiie 
land  office,  with  the  register  and  receiver 
thereof;  and  by  said  application  they  re- 
quested to  be  permitted  to  purchase  the  same 
as  mineral  land;  and  they  then  and  there 
undertook  and  offered  to  maintain  by  proof 
that  the  said  premises  were  valuable  for  the 
gold  contained  therein,  and  were  mineral 
lands  of  the  United  States,  to  which  they 
were  entitled  under  the  laws  thereof,  and 
that  they  had  done  the  requisite  amount  of 
work  thereon,  to  wit,  work  of  the  value  of 
five  hundred  dollars,  and  were  entitied  to  a 
patent  therefor,  which  said  application  and 
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affidavit  and  notice  were  then  and  there  en- 
tered of  record  In  said  United  States  land 
office  by  the  register  and  receiver  thereof, 
^anrl  the  said  application  was  set  for  a  hear^ 
glng  upon  their  said  proofs  to  be  produced; 

♦  and  notice  of  such  hearing  In^due  form  of 
law  was  given  by  the  register  and  receiver 
In  the  proper  newspaper  designated  for  that 
purpose,  and  was  duly  published  therein, 
wiilch  said  entry,  application,  affidavits,  and 
notice  were  in  all  respects  formal  according 
to  law;  and  the  said  application  was  set 
down  for  a  hearing  in  said  land  office  by  the 
register  and  receiver  thereof  at  the  explra- 
tlon  of  the  period  of  time  prescribed  In  said 
notice,  and  at  the  date  ax  which  the  same 
was  so  set,  the  said  plnintifiF  liaving  thereto- 
fore filed  a  protest  against  the  perfection  ot 
the  said  entry,  for  the  reason,  as  claimed  by 
said  plaintiff,  that  the  same  were  not  min- 
eral lands,  or  commercially  valuable  for  the 
gold  or  other  precious  metals  therein  con- 
tained. That  said  application  was  contin- 
ued thereafter,  by  the  consent  of  parties  or 
otherwise,  from  time  to  time,  and  was  as- 
serted and  remained  pending  on  the  6th  day 
of  July,  18S2;  and  thereafter  the  said  appli- 
cants, on  the  6th  day  of  July,  18S2,  and  there- 
after as  theretofore,  averring  their  ability  to 
prove  that  the  said  land  was  commercially 
valuable  for  the  gold  therein  contained,  and 
was  mineral  land,  within  the  definition  of 
that  phrase  contained  in  the  act  granting 
lands  to  said  plaintiff,  mentioned  in  said 
amended  complaint,  and  the  said  applicants 
were  on  the  date  last  aforesaid  claiming, 
affirming,  and  undertalcing  to  maintain,  on 
their  application  for  said  premises  In  said 
land  office,  that  the  same  was  mineral  land 
of  the  United  States,  to  which  they  were  en- 
titled thereunder,  and  was  not  land  In  quali- 
ty such  as  was  described  in  the  grant  to  the 
said  plaintiff." 

The  answer  alleged  like  filings,  applica- 
tions, etc.,  under  the  mining  laws  of  the  Unit- 
ed States,  as  follows:  By  George  P.  Reeves, 
Helen  H.  Reeves,  Laura  C.  Baliou,  John  W. 
Eddy,  Evelyn  M.  Eddy,  Edward  W.  Knight, 
Theodosia  M.  Knight,  and  Anna  NatoUa 
King,  August  12,  1880,  upon  20  acres  in  the 
N.  W.  ^  of  said  section  21;  by  Theodore 
Kleinschmldt.  Henry  M.  Parchen,  David  H. 
Cuthbert,  Stephen  E.  Atkinson,  Lucius  L 
Rosecrans,  Emma  M.  Parchen,  Mary  M. 
Kleinschmldt,  and  Annie  E.  Cuthbert,  Feb- 
ruary 19,  1881.  upon  20  acres  in  the  S.  W.  % 
of  the  same  section;  aud  by  Cornelius 
J,  Hedges.  Thomas  A.  H.  Hay.  Mary  L.  Guth- 
g  rle,  Patrick  Qulnn.  Louis  A.  Walker,  William 

•  D.  Wheeler,  Edna  L. •Hedges,  and  George  B. 
Carpenter,  March  13,  1880.  upon  20  acres  of 
the  S.  E.  ^  of  the  same  section. 

Referring  to  the  proceedings  In  the  office 
of  the  county  clerk  and  i*ecorder  of  the  coun- 
ty of  Lewis  and  Clarke.  Mont.,  in  which  coun- 
ty the  premises  are  situate,  and  in  the  United 
States  land  office  at  Helena,  the  answer  stat- 
ed that  they  were  in  the  form  prescribed  by 
17  S.C.~43 


law  for  the  claim  and  entry  of  placer  mining 
claims,  and  that  thereafter,  on  the  4th  day 
of  August,  1887,  the  plaintiff  presented  to  the 
said  register  and  receiver  a  list  of  lands  se- 
lected by  it  as  having  been  granted  by  the 
act  aforementioned,  '*to  be  approved,  to  the 
end  that  the  said  premises  in  said  list  de- 
scribed might  [bel  certified  to  it  for  patent, 
which  list  Includes  said  section  twenty-one, 
but  to  approve  said  list  or  certify  said  lands 
to  said  company  the  said  register  and  re- 
ceiver and  the  land  department  of  the  Unit- 
ed States  refused,  because  of  the  existence 
on  the  6th  day  of  July,  1882,  of  the  foregoing 
claims  to  the  same  as  mineral  lands";  that 
on  the  2l8t  day  of  February,  1872,  the  plain- 
tiff filed  a  map  of  the  general  route  of  its 
road  in  the  office  of  the  commissioner  of  the 
general  land  office;  that  thereafter  the  com- 
missioner, under  the  directions  of  the  secre- 
tary of  the  interior,  duly  prepared  a  plat 
showing  that  portion  of  the  prellmhiary  or 
general  route  of  the  Northern  Pacific  Rail- 
road extending  through  the  United  States 
land  district  of  Helena,  and  designated  there- 
on lines  showing  the  limits  of  the  land  grant 
to  the  plaintiff,  for  40  miles  In  width  on  each 
side  of  said  line  of  general  route;  that  on 
April  22,  1872,  the  commissioner  of  the  gen- 
eral land  office,  under  the  directions  of  the 
secretary  of  the  interior,  duly  transmitted 
said  diagram  to  the  register  and  receiver  of 
the  United  States  district  land  office  at  Hel- 
ena, with  instructions  "to  withdraw  from 
sale  or  location,  pre-emption  or  homestead 
entry,  all  the  surveyed  and  unsurveyed  odd- 
numbered  sections  of  public  lands  falling 
within  the  limits  of  forty  miles,  as  designat- 
ed on  this  map";  and  that  the  said  letter  of 
instructions  and  diagram  were  received  at 
the  United  States  district  land  office  at  Hel- 
ena, May  6,  1872. 

The  plaintiff  demurred  to  the  answer,  andg 
the  demurrer*was  overruled.  46  Fed.  239.  A* 
rehearing  having  been  granted,  and  the 
cause  finally  heard  upon  the  amended  com- 
plaint, the  answer  and  the  demurrer  to  the 
answer,  a  Judgment  was  rendered  for^  the 
defendants.  47  Fed.  604.  That  judgment  was 
affirmed  in  the  circuit  court  of  appeals.  7  U. 
S.  App.  47,  1  C.  C.  A.  192,  and  49  Fed.  129. 

A.  B.  Browne,  for  plaintiff  In  error.  W.  F. 
Sanders  and  S.  S.  Burdett,  for  defendants  In 
error. 

Mr  Justice  HARLAN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

It  appears  from  the  above  statement  of  the 
case: 

That  lands  were  expressly  excepted  from 
the  grant  made  for  the  benefit  of  the  North- 
em  Pacific  Railroad  that  were  not  free  from 
pre-emption  "or  other  claims  or  rights,"  at 
the  time  the  line  of  the  road  was  definitely 
fixed  and  a  plat  thereof  filed  in  the  office  of 
the  commissioner  of  the  general  land  office. 

That  the  general  route  of  the  Northern  Pa^ 
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ciflc  Railroad  was  fixed  February  21»  1872, 
and  its  line  of  definite  location  was  establish- 
ed, and  a  plat  thereof  filed,  on  the  6th  day 
of  July,  1882. 

That  after  the  railroad  company  filed  its 
map  of  general  route,  showing  the  limits  of 
such  route  for  forty  miles  in  width  on  each 
side  of  its  line,  the  commissioner  of  the  gen- 
eral land  office,  under  the  directions  of  the 
secretary  of  the  interior,  April  22, 1872,  trans- 
mitted a  diagram  of  such  route  to  the  regis- 
ter and  receiver  of  the  land  office  at  Helena, 
Mont.,  with  a  letter  of  instructions  directing 
the  withdrawal  from  sale  or  location,  pre- 
emption, or  homestead  entry,  all  the  surveyed 
and  unsurveyed  odd-numbered  sections  of 
public  lands  falling  within  the  limits  of  40 
miles,  as  designated  on  that  map. 

That  the  lands  in  dispute  are  within  the 
exterior  lines  of  both  the  general  and  defi- 
nite routes  of  the  railroad. 

That,  prior  to  such  definite  location,  certain 
pel-sons  qualified  to  enter  mineral  lands  un- 
der the  laws  of  the  United  States  entered  up- 
uD  the  possession  of  the  lands  in  dispute,  and 
did  "file  upon"  them  "as  mineral  lands"; 
applying  for  patents  therefor,  and  conform- 
ing in  all  respects  to  the  provisions  of  chap- 
ter 6  of  the  Revised  Statutes  of  the  United 
iStates,  title  32,  relating  to  "Mineral  Lands 
and  Mining  Resources." 
^  That  the  railroad  company  filed  in  the  prop- 
S  ;r  office  a  protest  against  the  perfection  of 
*  any  entry  of  these  lands  as* mineral  lands, 
upon  the  ground  that  they  were  not  mineral 
lands,  nor  commercially  valuable  for  any  gold 
or  other  precious  metals  therein  contained. 

That  at  the  time  of  the  definite  location 
of  the  Northern  Pacific  Railroad,  and  of  the 
tiling  of  the  plat  and  map  thereof  in  the  gen- 
eral land  office,  on  the  6th  day  of  July,  1S82, 
the  applications  for  these  lands  as  mineral 
lands  were  pending  and  undetermined;  the 
applicants  claiming,  affirming,  and  undertak- 
ing to  maintain  before  the  proper  office,  that 
they  were  mineral  lands  of  the  United  States, 
to  which  they  were  entitled  under  their  re- 
spective applications,  and  not  lands  in  quali- 
ty such  as  were  described  in  the  grant  to  the 
Northern  Pacific  Railroad  Company.    And— 

That  on  the  4th  day  of  August,  1887,  the 
railroad  company  presented  to  the  register 
and  receiver  of  the  proper  land  office,  for  ap- 
proval, a  list  of  lands  selected  under  the 
above  act  of  congress,  to  the  end  that  they 
might  be  patented  to  It;  but  that  officer  re- 
fused to  approve  such  list  (which  included 
the  lands  here  in  dispute)  because  of  the  ex- 
istence on  the  6th  day  of  July,  1882,  of  the 
above  claims  to  the  lands  as  mineral  lands. 

It  does  not  appear  from  the  record  what 
became  of  the  several  applications  set  out 
in  the  answer  to  purchase  these  lands  as 
mineral  lauds,  nor  whether  the  railroad  com- 
pany appealed  from  the  decision  made  in 
IS87  by  the  local  land  office  at  Helena,  refus- 
ing to  approve  tbe  list  presented  of  lands 
claimed  by  It  under  the  act  of  congress. 


We  have  seen  that  the  act  of  July  2,  1864, 
under  which  the  railroad  company  claims  ti- 
tle, excluded  from  the  grant  made  by  it  all 
lands  that  were  not,  at  the  time  the  line  of  the 
road  was  definitely  fixed,  free  from  pre-emp- 
tion "or  other  claims  or  rights";  and  the  de- 
murrer to  the  answer  admits  that  at  that  time 
there  were  claims  pending  in  the  land  office, 
undetermined,  to  purchase  these  lands  as 
mineral  lands,  and  such  applications  conform- 
ed in  all  respects  to  the  laws  of  the  United 
States  then  in  force  relating  to  mineral  lands. 

But  it  is  said  that  no  account  is  to  be  taken^ 
of  those  applications,  for  the  reason  that  theg 
present  defendants,  who  had* nothing  to  do* 
with  them,  and  had  no  Interest  in  them,  con- 
fess in  their  answer  that  the  lands  in  ques- 
tion "did  not  contain  gold  or  other  precious 
metals  in  paying  quantities,  or  in  such  quan- 
tity as  to  make  the  same,  or  any  part  there- 
of, commercially  valuable  therefor";  that  the 
lands  are  therefore  to  be  regarded  as  agricul- 
tural lands  that  passed  to  th&  company  under 
the  act  of  1864,  and  were  preserved  to  it  by 
the  filing  of  the  map  of  the  general  route  in 
1872,  and  by  their  withdrawal  in  that  year 
by  the  general  land  office  "from  sale  or  loca- 
tion, pre-emption  or  homestead  entry."  This 
view  overlooks  the  fact  that  the  express  dec- 
laration of  congress  was  that  no  public  lands 
should  pass  to  the  company  to  which,  at  the 
time  of  the  definite  location  of  the  road,  the 
United  States  did  not  have  title  free  from 
pre-emption  "or  other  claims  or  rights."  If 
the  applications  made  in  1880  and  1881  to 
purchase  different  parts  of  the  section  in 
question,  and  which  were  pending  and  undis- 
posed of  in  1882,  when  the  company  filed  Its 
map  of  definite  location,  constituted  "claims," 
within  the  meaning  of  the  act  of  1864,  then 
it  was  not  competent  for  the  defendants,  by 
any  admission  they  might  make,  for  what- 
ever purpose  made,  as  to  the  quality  of  these 
lands,  whether  mineral  or  not,  to  eliminate 
from  the  case  the  essential  fact  that  these 
"claims"  existed  of  record  when  the  line  of 
the  road  was  definitely  located.  Indeed,  if 
it  now  appeared  that  the  land  office  finally 
adjudged,  after  the  definite  location  of  the 
road,  that  the  lands  embraced  by  those  ap- 
plications were  not  mineral,  they  could  not 
be  held  to  have  passed  to  the  railroad  com- 
pany under  the  act  of  1864,  for  the  reason 
that  they  were  not,  at  the  time  of  such  defi- 
nite location,  free  from  pre-emption,  or  "other 
claims  or  rights." 

Any  other  interpretation  would  defeat  tbe 
evident  purpose  of  congress  in  excepting  from 
railroad  grants  lands  upon  which  claims  ex- 
isted of  record  at  the  time  the  road  to  be  aid- 
ed was  definitely  located.    What  that  purpose 
was  has  been  frequently  adverted  to  by  this 
court    In  Railway  CJo.  v.  Dunmeyer,  113  U. 
S.  629,  639-(U4,  5  Sup.  Ot.  566,  which  case  in-^ 
volved  the  construction  of  an  act  of  congress g 
•excluding  from  a  railroad  grant  public  lands* 
sold,  reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption  oi 
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homestead  claim  may  have  attached  at  the 
time  the  line  of  Its  road  was  definitely  fixed, 
this  court  said:  '*It  is  argned  by  the  company 
that  although  Miller's  homestead  entry  had 
attached  to  the  land,  within  meaning  of  the 
excepting  clause  of  the  grant,  before  the  line 
of  definite  location  was  filed  by  It,  yet  when 
Miller  abandoned  his  claim,  so  that  it  no 
longer  existed,  the  exception  no  longer  operat- 
ed, and  the  land  reverted  to  the  company; 
that  the  grant,  by  Its  inherent  force,  reassert- 
ed itself,  and  extended  to  or  covered  the  land, 
as  though  it  had  never  been  within  the  excep- 
tion. •  •  •  This  filing  of  the  map  of  def- 
inite location  furnished,  also,  the  means  of 
determining  what  lands  had  previously  to  that 
moment  been  sold,  reserved,  or  otherwise  dis- 
posed of  by  the  United  States,  and  to  which  a 
pre-emption  or  homestead  claim  had  attached; 
for  by  examining  the  plats  of  this  land  in  the 
oflBce  of  the  register  and  receiver,  or  In  the 
general  land  office,  it  could  readily  have  been 
seen  if  any  of  the  odd  sections  within  ten 
miles  of  the  line  had  been  sold  or  disposed  of 
or  reserved,  or  a  homestead  or  pre-emption 
claim  had  attached  to  any  of  them.  In  re- 
gard to  all  such  sections,  they  were  not  grant- 
ed." Again:  *The  company  had  no  absolute 
tight,  until  the  road  was  built,  or  that  part  of 
it  which  came  through  the  land  in  question. 
The  homestead  man  had  five  years  of  resi- 
dence and  cultivation  to  perform  before  his 
right  became  absolute.  The  pre-emptor  had 
similar  duties  to  perform,  in  regard  to  cultiva- 
tion, residence,  etc.,  for  a  shorter  period,  and 
then  payment  of  the  price  of  the  land.  It  is 
not  conceivable  that  congress  intended  to 
place  these  parties  as  contestants  for  the  land, 
with  the  right  in  each  to  require  proof  from 
the  other  of  complete  performance  of  its  ob- 
ligation. Least  of  all  is  it  to  be  supposed  that 
it  was  intended  to  raise  up,  in  antagonism  to 
all  the  actual  settlers  on  the  soil,  whom  it 
bad  Invited  to  its  occupation,  this  great  cor- 
poration, with  an  interest  to  defeat  their 
claims,  and  to  come  between  them  and  the  gov- 
g,  ornment  as  to  the  performance  of  their  obllga- 
g  tlons.  The  reasonable  purpose  of  the  govern- 
•  ment •undoubtedly  is  that  which  it  expressed, 
namely,  'While  we  are  giving  liberally  to  the 
railroad  company,  we  do  not  give  any  lands 
we  have  already  sold,  or  to  which,  according 
to  our  laws,  we  have  permitted  a  pre-emption 
or  homestead  right  to  attach.*  No  right  to 
such  land  passes  by  this  grant  No  Interest  In 
the  railroad  company  attaches  to  this  land,  or 
is  to  be  founded  on  this  statute.  Such  is  the 
clear  and  necessary  meaning  of  the  words 
that  there  Is  granted  every  alternate  section 
of  odd  numbers  to  which  these  rights  have 
not  attached.  It  necessarily  means  that,  if 
such  rights  have  attached,  they  are  not 
granted."  Finally,  and  as  showing  the  mean- 
ing of  the  word  "attached,"  the  court  said: 
*1n  the  case  before  us  a  claim  was  made  and 
filed  In  the  land  office,  and  there  recognized, 
l>efore  the  line  of  the  company's  road  was  lo- 
cated.   That  claim  was  an  existing  one,  of 


public  record,  In  favor  of  Miller,  when  the 
map  of  plaintiff  In  error  was  filed.  In  the 
language  of  the  act  of  congress,  this  home- 
stead claim  had  attached  to  the  land,  and  it 
tl:erefore  did  not  pass  by  the  grant  •  •  • 
The  right  of  the  homestead  having  attached 
to  the  land,  it  was  excepted  out  of  the  grant 
as  much  as  if ,  in  a  deed,  it  had  been  exclud- 
ed from  the  conveyance  by  metes  and  bounds." 

In  Railroad  Co.  v.  Whitney,  132  U.  S.  367, 
366,  10  Sup.  Ct  112,  after  an  extended  refer 
cnce  to  the  authorities  and  to  the  uniform 
practice  of  the  land  department  the  court 
concluded:  "For  the  foregoing  reasons  we 
concur  with  the  court  below  that  Turner's 
homestead  entry  excepted  the  land  from  the 
operation  of  the  railroad  grant  and  that  up- 
on the  cancellation  of  that  entry  the  tract  in 
question  did  not  inure  to  the  benefit  of  the 
company,  but  reverted  to  the  government, 
and  became  a  part  of  the  public  domain,  sub- 
ject to  appropriation  by  the  first  legal  ap- 
plicant" 

In  Whitney  v.  Taylor,  158  U.  S.  85,  02,  93, 15 
Sup.  Ct.  796,  where  the  contest  was  between 
a  railroad  grant  of  public  lands  and  a  home- 
stead entry  of  record  at  the  time  of  the  filing 
of  the  company's  map  of  definite  location,  the 
question  now  before  us  was  again  fully  con- 
sidered, and  this  principle  deduced  from  the^ 
former  cases:  "Although  these  cases  areg 
none  of  them*exactly  like  the  one  before  us,* 
yet  the  principle  to  be  deduced  from  them  is 
that  when,  on  the  records  of  the  local  land  of- 
fice, there  is  an  existing  claim  on  the  part  of 
an  individual  under  the  homestead  or  pre- 
emption law,  which  has  been  recognized  by 
the  officers  of  the  government,  and  has  not 
been  canceled  or  set  aside,  the  tract  In  re- 
spect to  which  that  claim  Is  existing  Is  except- 
ed from  the  operation  of  a  railroad  land  grant 
containing  the  ordinary  excepting  clauses; 
and  this  notwithstanding  such  claim  may  not 
be  enforceable  by  the  claimant  and  Is  sub- 
ject to  cancellation  by  the  government  at  its 
own  suggestion,  or  upon  the  application  of  oth- 
er  parties.  It  was  not  the  Intention  of  con- 
gress to  open  a  controversy  between  the 
claimant  and  the  railroad  company  as  to  the 
validity  of  the  former's  claim.  It  was  enough 
that  the  claim  existed,  and  the  question  of  Its 
validity  was  a  matter  to  be  settled  between 
the  government  and  the  claimant.  In  respect 
to  which  the  railroad  company  was  not  per- 
mitted to  be  heard." 

Other  cases  are  to  the  same  effect  as  those 
to  which  we  have  above  referred.  Land  Co. 
V.  Griffey,  143  U.  S.  32,  34,  12  Sup.  Ct  3G2; 
Shiver  v.  U.  S.,  159  U.  S.  491,  494,  IG  Sup.  Ct. 
54. 

The  principles  announced  In  these  cases  ful- 
ly sustain  the  proposition  that  If  the  above 
applications,  of  record,  to  purchase  these 
lands  as  mineral  lands,  were  "claims,"  with- 
in the  meaning  of  the  act  of  July  2,  1864,  then 
the  lands  were  excepted  from  the  operation  . 
of  that  act,  and  could  not  have  come  under 
the  grant  to  the  railroad  company,  even  it 
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subseqnentlj  to  the  definite  location  of  the 
road,  the  applications  for  them  were  finally  re- 
jected because  of  the  fact  that  they  were  as- 
certained not  to  be  mineral  lands. 

It  is  necesaary  now  to  iuqalre  whetlier  the 
applications  in  1880  and  1881  to  purchase 
these  lands  as  mineral  lands  were  '^claims/* 
within  the  meaning  of  the  act  of  1864. 

Here  we  are  met  with  the  suggestion  that 
when  that  act  was  passed  no  statute  of  the 
United  States  provided  for  the  purchase  of 
lands  as  mineral  lands,  and  that  when  the 
ralhroad  company  filed  its  map  of  general 
route,  in  1872,  and  when  the  surveyed  or  un- 
^  surveyed  odd-numbered  sections  within  the 
1^  exterior  Unes  of  that  route  were  withdrawn 

*  by  the  land  •office  from  **sale  or  location,  pre- 
emption or  homestead  entry,"  no  application 
was  on  file  to  purchase  these  lands  as  min- 
eral lands. 

It  is  quite  true  that  at  the  time  of  the  pas- 
sage of  the  act  of  18G4  there  was  no  act  of 
congress  under  which  a  right  or  claim  could 
be  initiated  to  mineral  lands.  But,  as  said 
by  Mr.  Justice  Field  in  Jennison  v.  Kirk,  88 
U.  S.  453,  458,  "for  eighteen  years— from  1848 
to  1866— the  regulations  and  customs  of  mhi- 
ers,  as  enforced  and  molded  by  the  courts  and 
sanctioned  by  the  legislation  of  the  states, 
constituted  the  law  governing  property  in 
mines  and  in  water  on  the  public  mineral 
lands."  And  In  1866,  before  the  general  route 
of  the  Northern  Pacific  Railroad  was  fixed, 
congress  passed  an  act  looking  to  a  sale  of 
the  mhieral  lands  of  the  United  States,  and  de- 
clared them  to  be  "free  and  open  to  explora- 
tion and  occupation  by  citizens  of  the  United 
States,  and  those  who  have  declared  theUr  hi- 
tention  to  become  citizens,  subject  to  such 
regulations  as  may  be  prescribed  by  law  and 
the  local  customs  or  rules  of  miners  in  the 
several  mining  districts,  so  far  as  the  same 
were  not  in  conflict  with  the  laws  of  the 
United  States."  14  Stat  251,  c  262.  But 
prior  to  the  passage  of  that  act  certain  im- 
portant rights  of  miners  had  been  recognized. 
In  Broder  v.  Water  Co.,  101  U.  S.  274,  276,  it 
was  said  to  be  the  established  doctrine  of  this 
court  that  the  rights  of  miners,  who  had  taken 
possession  of  mines  and  worked  and  developed 
them,  were  rights  which  the  government  had, 
by  its  conduct,  recognized  and  encouraged,  and 
was  bound  to  protect,  before  the  passage  of  the 
act  of  1866.  The  act  of  1866  was  held  to  be 
a  statutory  recognition  of  the  right  to  explore 
for  mineral  lands.  That  right  was  in  no  wise 
impaired,  in  respect  of  the  lands  in  question, 
by  the  subsequent  acceptance  from  the  North- 
ern Pacific  Railroad  Company  of  its  map  of 
general  route.  And  that  act  was  supplement- 
ed by  the  act  of  May  10,  1872  (17  Stat  91). 
The  company  acquired,  by  fixing  its  general 
route,  only  an  inchoate  right  to  the  odd-num- 
bered sections  granted  by  congress,  and  no 
^  right  attached  to  any  specific  section  until  the 
g  road  was  definitely  located,  and  the  map  there- 

*  of  filed  and  accepted.  Until  such  definite^Io- 
eatlon,  it  was  competent  for  congress  to  dis- 


pose of  the  public  lands  on  the  general  route 
of  the  road  as  it  saw  proper.  Provision  for 
the  indemnification  of  the  company  in  such 
an  emergency  was  made  by  a  clause  in  the 
act  of  1864  providing  that  wherever,  prior  to 
the  date  of  definite  location,  "any  of  said  sec- 
tions or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  homestead 
settlers,  or  pre-empted  or  otherwise  disposed 
of,  other  lands  shall  be  selected  by  said  com- 
pany hi  lieu  thereof,  under  the  direction  of 
the  secretary  of  the  interior,  in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  limits  of  such 
alternate  sections."  13  Stat  368.  Hence  it 
was  said  In  Barden  v.  Bailroad  Co.,  154  U.  S. 
288,  320,  14  Sup.  Ct  1030,  in  which  case  the 
act  of  1864  was  construed,  that  the  privilege 
of  exploring  for  mhieral  lands  was  in  full 
force  at  the  time  of  the  location  of  the  definite 
line  of  road,  and  was  a  right  reserved  and 
excepted  out  of  the  grant  at  that  time. 

In  this  view— of  the  soundness  of  wlilcb  we 
entertain  no  doubt— it  would  seem  to  be  clear 
that  the  formal  applications  made  hi  1880  and 
1881,  under  the  statutes  then  and  still  in  force, 
to  purchase  these  lands  as  mineral  lands,  were 
"claims,"  within  the  meaning  of  the  third  sec- 
tion of  the  act  of  1804.  It  was  admitted  by  the 
demurrer  that  applicants  made  oath  before  the 
proper  ofllcer  that  they  had  discovered  mhi- 
eral thereon,  and  had  located  the  said  quarter 
section  as  mineral  land,  and  claimed  the  same 
as  havhig  valuable  mineral  deposits  thereon. 
Upon  the  present  record  it  cannot  be  said  that 
those  applications  Tvere  not  made  in  good  faith. 
Whether  the  lands  sought  to  be  purchased  as 
mineral  lands  were  of  that  character  was  a 
matter  for  the  determhiation,  in  the  first  in- 
stance, of  the  land  department,  and  there  was 
Jurisdiction  in  that  department  to  pass  upon 
every  question  arising  upon  applications  to 
purchase  them  as  mineral  lands.  How,  then, 
can  it  be  said  that  such  applications,  filed  and 
of  record  before  the  definite  location  of  the 
road,  were  not  "chdms,"  within  the  meaning 
of  the  act  of  1864?  As  the  lands  in  question 
were  not  free  from  those  claims  at  the  time9 
the  pUiintiff  definitely  located  its  line  of  road,9 
it  is  of  no  consequence  what*dispositlon  was* 
or  has  been  made  of  the  claims  subsequent  to 
that  date. 

The  only  ground  upon  which  a  contrary  re- 
view can  be  rested  is  the  provision  in  the  sixth 
section  of  the  act  of  1864  that  **the  odd  sec- 
tions of  land  hereby  granted  shall  not  be  lia- 
ble to  sale  or  entry  or  pre-emption  before  or 
after  they  are  surveyed,  except  by  said  com- 
pany, as  provided  by  this  act"  But  this  sec- 
tion is  not  to  be  construed  without  reference 
to  other  sections  of  the  act  It  must  be  taken 
in  connection  with  section  3,  which  manifestly 
contemplated  that  rights  of  pre-emption,  or 
other  claims  and  rights,  might  accrue  or  be- 
come attached  to  the  lands  granted  after  the 
general  route  of  the  road  was  fixed,  and  be- 
fore the  line  of  definite  location  was  establish- 
ed.    Literally  Interpreted,  the  words  abovs 
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^Qoted  from  section  6  would  tie  the  hands  of 
the  govercment  so  that  even  It  could  not  sell 
any  of  the  odd-numberod  sections  of  the  lands 
after  the  general  route  was  fixed,— an  Intfer- 
pretatioD  wholly  Inadmlfisible,  in  view  of  the 
provisions  in  the  third  section.  The  third  and 
sixth  sections  must  be  taicen  together,  and,  so 
tuken.  it  must  be  adjudged  that  nothing  in  the 
Hixrli  se.'tiun  prevented  the  government  from 
ilispusin^  of  any  of  the  lands  prior  to  the  fix- 
ing uf  tbe  iine  of  definite  location,  or,  for  the 
reasons  stated,  from  receiving,  under  the  ex- 
isting statutes,  applications  to  purchase  such 
lands  as  mineral  lands. 

Much  was  said  at  the  bar  as  to  the  decision 
of  this  court  in  Buttz  v.  Railroad  Ck).,  119  U. 
S.  55,  7  Sup.  Ot  100.  On  one  side  it  is  said 
that  that  case  construes  the  sixth  section  of 
the  act  of  1864  as  excluding  the  possibility  of 
any  right  being  acquired,  adversely  to  the  rail- 
road company,  to  an  odd-numbered  section  em- 
braced by  the  exterior  lines  of  the  general 
route,  after  that  route  had  been  established. 
On  the  other  side  It  is  contended  that  the  only 
point  necessary  to  be  determined,  and  the  only 
one  Judicially  determined.  In  that  case,  was 
that  the  defendant  could  not  initiate  a  pre- 
emption right  to  the  land  there  in  dispute,  so 
long  as  the  Indian  title  referred  to  in  the  opin- 
ion was  unextinguished.  Without  stopping  to 
n  examine  these  contentions,  it  is  sufficient  to 
f  say*that  the  Buttz  Case  involved  no  inquiry  as 
to  the  respective  rights  of  the  railroad  com- 
pany under  the  act  of  1864,  and  of  parties 
making  applications  in  due  form,  prior  to  the 
definite  location  of  its  road,  to  purchase  lands 
as  mineral  lands  that  were  within  the  exterior 
lines  of  its  general  route.  Mr.  Justice  Field 
delivered  the  opinion  in  the  Buttz  Case,  and, 
speaicing  for  the  court  in  Barden  v.  Railroad 
Co.,  above  cited,  stated  that  the  grant  in  that 
act  excepted  the  privilege  of  exploring  for  min- 
eral lands. 

For  the  reasons  stated,  we  adjudge  that  the 
lands  in  question  were  excluded  from  the  grant 
of  1864  by  reason  of  the  pendency,  of  record, 
at  the  time  of  the  definite  location  of  the 
plalntifiT's  road,  of  applications  to  purchase 
them  as  mineral  lauds;  such  applications  be- 
ing in  the  form  prescribed  by  the  acts  of  con- 
press  that  related  to  such  lands,  and  undeter- 
niincd  when  the  company  filed  its  map  of  defi- 
nite location. 

The  Judgment  below  is  affirmed. 


<166  U.  S.  661) 

In  re  CHAPMAN. 

(April  19,  1807.) 

No.  11. 

CoNSTITrTIOVAL  La W— CoXSTRCCTIOH  OF  StATUTB 

—  Inquiky  by  CJonokbss— Jurisdiction  or  Sbn- 

ATB  —  Unkkasonable    Sbarchbs  —  TWICB    IH 

Jeopardy. 

1.  Rev.  St.  §  102,  making  it  a  misdemeanor 
pnnishable  by  indictment  in  the  criminal  court 
of  the  District  of  Columbia  for  any  witness 
summoned  by  anthority  of  either  house  of  con- 
gress to  give  testimony  or  produce  papers  upon 


"any  matter  under  Inquiry**  before  either  house 
or  any  committee  thereof,  to  malce  default,  or 
refuse  to  answer,  is  not  so  connected  with  see- 
tion  103,  which  declares  that  such  witnesses 
are  not  privileged  to  refuse  to  give  testimony 
on  the  ground  that  it  may  tend  to  disgrace  or 
render  them  infamous,  that,  if  the  latter  sec- 
tion be  held  unconstitutional,  the  former  must 
fall  with  it 

2.  The  words  "any  matter  of  Inquiry,*'  used 
in  section  102,  are  to  be  construed  as  meaning 
any  matters  within  the  jurisdiction  of  the  two 
houses  which  are  before  them  for  considera- 
tion, and  proper  for  their  action,  and  any  ques- 
tions pertinent  thereto  or  facts  or  papers  bear- 
ing thereon. 

3.  Within  the  meaning  of  this  section,  the 
senate  has  jurisdiction  to  enter  upon  an  In- 
quiry in  respect  to  the  truth  of  charges  in  the 
public  press  as  to  alleged  dealings  of  senators 
in  the  stock  of  a  corporation  whose  business 
was  effected  by  a  pending  tariff  bill,  thereby 
impugning  the  Integrity  and  purity  of  such 
members  in  a  manner  calculated  to  destroy 
public  confidence  in  that  body,  and  to  subject 
the  individuals  to  censure  or  expulsion;  knd 
it  is  not  essential  to  the  jurisdiction  that  tlie 
preamble  and  resolution  snail  declare  that  the 
procee<iin^  is  taken  for  the  purpose  of  censure 
or  expulsion. 

4.  In  such  case  it  is  no  invasion  of  the  con- 
stitutional protection  against  unreasonable 
searches  and  seizures  to  require  a  member  of 
a  stock  brokerage  firm  to  state  whether  or  not 
any  senator  had  bought  or  sold  such  stocks 
throufrh  his  firm. 

5.  The  act  is  not  unconstitutional  either  on 
the  ground  that  It  delegates  to  the  criminal 
court  of  the  District  of  Columbia  exclusive  ju- 
risdiction in  such  cases,  and  thereby  deprives 
the  houses  of  their  constitutional  right  to  pun- 
ish the  witness  for  contempt,  or  on  the  ground 
that,  if  the  houses  still  retain  their  authority 
in  that  regard,  the  witness  would  be  put  twice 
in  jeopardy  for  the  same  offense;  since  Indict- 
able statutory  offenses  may  be  punished  as 
such,  while  the  offenders  may  likewise  be  sub- 
jected to  punishment  for  the  same  acts  as  con- 
tempts. 

This  is  a  petition  for  a  writ  of  habeas  cor- 
pus, filed  on  leave,  and  a  rule  thereon  enter- 
ed, to  which  return  was  duly  made. 

The  petition  alleges  as  follows:  That  peti- 
tioner is  a  citizen  of  the  United  States,  and 
a  resident  of  the  city  of  New  York,  In  the 
state  of  New  York,  and  that  he  is  now  re- 
strained of  his  liberty  by  the  marshal  of 
the  United  States  for  the  District  of  Ck>lum- 
bia.  That  on  the  1st  of  October,  1894,  In 
the  supreme  court  of  the  District  of  Colum- 
bia, holding  a  criminal  term,  the  grand  Jury 
Impaneled  in  said  court  at  said  term  there- 
of found  an  Indictment  against  petitioner, 
based  on  section  102  of  the  Revised  Statutes 
of  the  United  States,  to  which  petitioner 
filed  a  demurrer,  alleging,  among  other  ob- 
jections, the  unconstitutionality  of  the  acts 
of  congress  on  which  the  indictment  was 
based;  that  the  demurrer  was  overruled.^, 
and  petitioner  ordered  to  plead  thereto;  thatg 
the  court  of  appeals*  for  the  District  of  Co-* 
lumbia  allowed  an  appeal  from  the  order 
overruling  the  demurrer,  and  subsequently 
affirmed  it  (Chapman  v.  U.  S.,  5  D.  C.  App. 
122),  whereupon  petitioner  applied  to  this 
court  for  leave  to  file  a  petition  for  a  writ 
of  habeas  corpus,  which  application  was  de- 
nied.   In  re  Chapman,  150  U.  S.  211.  16  Sup. 
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Ct  381.  That  thereafter  petitioner  filed  a 
petition  In  the  court  of  appeals  for  a  writ 
of  prohibition  to  prevent  the  trial  court  from 
unlawfully  assuming  Jurisdiction  to  try  pe- 
titioner on  said  Indictment,  which  petition 
WEB  denied;  and  thereupon  petitioner  duly 
prosecuted  an  appeal  and  writ  of  error  to 
this  court  from  such  order  denying  said  pe- 
tition, which  are  still  pending,  this  court 
having  refused  to  advance  the  cause,  and 
having  also  declined  to  stay  the  proceedings 
below.  That  thereupon  the  trial  of  peti- 
tioner under  the  indictment  was  proceeded 
with,  and  a  verdict  of  guilty  returned.  Mo- 
tions in  arrest  of  Judgment  and  for  new  trial 
were  made  and  overruled;  and  on  February 
1,  1896,  the  trial  court  entered  its  Judgment 
and  sentence  on  said  verdict,  that  petitioner 
be  imprisoned  in  the  Jail  of  the  District  of 
Columbia  for  the  period  of  one  month  from 
date  of  arrival,  and  to  pay  a  fine  of  $100, 
from  which  Judgment  and  sentence  petition- 
er prosecuted  an  appeal  to  the  court  of  ap- 
peals. That  court  affirmed  the  Judgment 
and  sentence  of  the  trial  court  (Chapman  v. 
U.  S.,  24  Wash.  Law  Rep.  251),  but  allowed 
a  writ  of  error  to  remove  the  cause  to  this 
court  for  review  (24  Wash.  Law  Rep.  2U7), 
which  was  dismissed  for  want  of  Jurisdic- 
Uon  (Chapman  v.  U.  S..  164  U.  S.  436,  17 
Sup.  Ot.  76). 

That  petitioner  was  then  surrendered  in 
open  court  by  his  bondsmen,  and  committed 
into  the  custody  of  the  United  States  mar- 
shal for  the  District,  who  now  holds  and  con- 
fines him,  and  deprives  him  of  his  liberty. 

The  petition  further  alleged  that  the  act  of 
congress  under  which  petitioner  was  prose- 
cuted was  unconstitutional,  and  the  impris- 
onment of  petitioner  unlawful,  on  various 
grounds  set  forth  at  Iwigth. 

Petitioner  attached  duly-certified  copies  of 
Sthe  record  and  proceedings.  Judgment,  and 
♦  tientence,  under  the  aforesaid  •  indictment 
Against  him,  and  prayed  that  the  same  be 
considered  in  connection  with  the  petition, 
and  also  referred  to  the  record  in  the  mat- 
ter of  the  application  of  petitioner  for  a  writ 
of  prohibition. 

The  Indictment  averred  that  the  house  of 
representatives  had  passed  a  certain  tariflC 
bill,  which  was  pending  in  tlie  senate,  with  a 
very  large  number  of  proposed  amendments 
thereto,  during  the  months  thereafter  men- 
tioned, and,  among  them,  certain  amend- 
ments providing  for  duties  on  sugar  different 
from  the  provisions  of  the  bill  as  It  had  been 
s<>Tit  to  the  senate,  the  adoption  or  rejection 
o*"  which  by  the  senate  would  materially  af- 
Ntrt  the  market  value  of  the  stock  of  the 
American  Sugar-Refining  (k>mpany;  that  the 
lunate  adopted  a  preamble  and  resolutions 
y-alsing  a  special  committee,  and  clothing  It 
with  full  power  of  Investigation  into  certain 
charges  made  in  designated  newspapers  that 
members  of  the  senate  were  yielding  to  cor- 
rupt influences  in  the  consideration  of  said 
tegislatlon;   that  the  Investigation  was  com- 


menced, and,  hi  the  course  of  it,  petitioner, 
being  a  member  of  a  firm  of  stockbrokers  in 
the  city  of  New  York,  dealing  in  the  stock 
of  the  American  Sugar-Refining  CJompany,  ap- 
peared as  a  witness,  and  was  asked  wheth- 
er the  firm  of  which  the  witness  was  a  mem- 
ber had  bought  or  sold  what  were  known 
as  "sugar  stocks*'  during  the  month  of  Feb- 
ruary, 1894,  and  after  the  1st  day  of  that 
month,  for  or  in  the  interest,  directly  or  in- 
directly, of  any  United  States  senator;  had 
the  firm,  during  the  month  of  March,  1S94, 
bought  or  sold  any  stocks  or  securities  known 
as  "sugar  stocks"  for  or  in  the  hiterest,  di- 
rectly or  indirectly,  of  any  United  States 
senator;  had  the  said  firm  during  the  month 
of  April  done  so;  had  the  said  firm  during 
the  month  of  May  done  so;  was  the  said 
firm  at  that  time  carrying  any  sugar  stock 
for  the  benefit  of  or  In  the  interest,  directly 
or  hidirectly,  of  any  United  States  senator. 
But  petitioner  then  and  there  willfully  refused 
to  answer  each  of  the  questions  so  propound- 
ed, all  of  which  were  pertinent  to  the  in- 
quiry then  and  there  being  made  by  the  said 
committee  under  the  resolutions  aforesaid. 

George  F.  Edmunds  and  A.  J.  Dlttenhoefer, 
for  petitioner.  Sol.  Gen.  Conrad,  for  respond- 
ent 


•Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

It  is  insisted  that  the  supreme  court  of  the 
District  of  Ck)lumbia,  sitting  as  a  criminal 
court,  had  no  Jurisdiction;  that  the  questions 
were  not  authorized  under  the  constitution; 
and  that  the  act  of  congress  under  which  pe- 
titioner was  Indicted  and  tried  is  unconstitu- 
tional. 

Sections  102,  103,  and  104  and  section  859 
of  the  Revised  Statutes  are  as  follows: 

"Sec.  102.  Every  person  who  having  been 
summoned  as  a  witness  by  the  authority  of 
either  house  of  congress,  to  give  testimony 
or  to  produce  papera  upon  any  matter  under 
inqulrj'  before  either  house,  or  any  commit- 
tee of  either  house  of  congress,  wilfully 
makes  default,  or  who,  having  appeared,  re- 
fuses to  answer  any  question  pertinent  to  the 
question  under  inquiry,  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  a  fine 
of  not  more  than  one  thousand  dollars  nor 
less  than  one  hundred  dollars,  and  Imprison- 
ment in  a  common  Jail  for  not  less  than  one 
month  nor  more  than  twelve  months. 

"Sec.  103.  No  witness  Is  privileged  to  re- 
fuse to  testify  to  any  fact,  or  to  produce  any 
paper,  respecting  which  he  shall  be  examined 
by  either  house  of  congress,  or  by  any  com- 
mittee of  either  house,  upon  the  ground  that 
his  testimony  to  such  fact  or  his  productica 
of  such  paper  may  tend  to  disgrace  him  or 
otherwise  render  him  infamous. 

"Sec.  104.  Whenever  a  witness  summoned 
as  mentioned  in  section  one  hundred  and  two 
fails  to  testify,  and  the  facta  are  reported  to 
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either  house,  the  presMent  of  the  senate  or 
the  speaker  of  the  house,  as  the  case  may  be, 
shall  certify  the  fact  under  the  seal  of  the 
senate  or  house  to  the  district  attorney  for 
the  District  of  CJolumbla,  whose  duty  It  shaJl 
be  to  bring  the  matter  before  the  grand  jury 
Sfor  their  action." 

?  •"Sec.  859.  No  testimony  given  by  a  witness 
before  either  house,  or  before  any  committee 
of  either  house  of  congress,  shall  be  used  as 
evidence  in  any  criminal  proceeding  against 
him  in  any  court,  except  in  a  prosecution  for 
perjury  committed  in  giving  such  testimony. 
But  an  official  paper  or  record  produced  by 
him  is  not  within  the  said  privilege." 

These  sections  were  derived  from  an  act 
of  January  24,  1857,  entitled  "An  act  more 
effectually  to  enforce  the  attendance  of  wit- 
nesses on  the  summons  of  either  house  of 
congress,   and  to  compel  them  to  discover 
^testimony"  (11  Stat  155,  c.  19),i  as  amended 
gby  an  act  entitled  "An  act  amending  the 
•  provisions  of  the  second  section  of  the  act 
of  January  twenty-fourth,  eighteen  hundred 
and  fifty-seven,  enforcing  the  attendance  of 
witnesses  before  committees  of  either  house 

1  That  any  percon  Bummoned  as  a  witness  by 
the  autiiority  of  either  house  of  congress  to 
give  testimony  or  to  produce  papers  upon  any 
matter  before  either  house,  or  any  committee 
of  either  house  of  congress,  who  snail  wilfully 
malie  default,  or  who,  appearing,  shall  refuse 
to  answer  any  question  pertinent  to  the  mat- 
ter of  inquiry  in  consideration  before  the  house 
or  coDunittee  by  which  he  shall  be  examined, 
shall  in  addition  to  the  pains  and  penalties  now 
existing,  he  liable  to  indictment  as  and  for  a 
misdemeanor,  in  any  court  of  the  United  States 
having  jurisdiction  thereof,  and  on  conviction, 
shall  pay  a  fine  not  exceeding  one  thousand 
dollars  and  not  less  than  one  hundred  dollars, 
and  suffer  imprisonment  in  the  common  jail  not 
less  than  one  month  nor  more  than  twelve 
months. 

Sec.  2.  That  no  person  examined  and  testify- 
Inpj  before  either  house  of  congress,  or  any  com- 
mittee of  either  house,  shall  be  held  to  answer 
criminally  in  any  court  of  justice,  or  subject 
to  any  penalty  or  forfeiture  for  any  fact  or  act 
touching  which  he  shall  be  required  to  testify 
before  either  house  of  congress  or  any  commit- 
tee of  either  house  as  to  which  he  shall  have 
testified  whether  before  or  after  the  date  of 
this  act,  and  that  no  statement  made  or  paper 
produced  by  any  witness  before  either  house 
of  congress  or  before  any  committee  of  either 
house,  shall  be  competent  testimony  In  any 
criminal  proceeding  against  such  witness  in 
any  court  of  justice;  and  no  witness  shall  here- 
after be  allowed  to  refuse  to  testify  to  any  fact 
or  to  produce  any  paper  touching  which  he 
shall  be  examined  by  either  house  of  congress, 
or  any  committee  of  either  house,  for  the  rea- 
Hon  that  his  testimony  touching  such  fact  or 
the  production  of  such  paper  may  tend  to  dis- 
;n*ace  him  or  otherwise  render  him  infamous: 
provided,  that  nothing  in  this  act  shall  be  con- 
strued to  exempt  any  witness  from  prosecution 
and  punishment  for  perjury  committed  by  him 
in  testifying  as  aforesaid. 

Sec.  3.  That  when  a  witness  shall  fall  to  tes- 
tify, as  provided  in  the  previous  sections  of  this 
act,  and  the  facts  shall  be  reported  to  the 
house,  it  shall  be  the  duty  of  the  speaker  of 
the  house  or  the  president  of  the  senate  to  cer- 
tify the  fact  under  the  seal  of  the  house  or  sen- 
ate to  the  district  attorney  for  the  District  of 
Columbia,  whose  duty  it  shall  be  to  bring  the 
matter  before  the  grand  jury  for  their  action. 


of  congress,"  approved  January  24,  1802  (12 
Stat.  333.  c.  11),2  both  of  which  are  given 
in  the  margin. 

From  the  record  of  the  proceedings  on  the 
trial,  accompanying  and  made  part  of  the 
petition.  It  appears  that  petitioner,  in  declin- 
ing to  answer  the  questions  propounded,  ex- 
pressly stated  that  he  did  not  do  so  on  the 
ground  that  to  answer  might  expose  him,  or 
tend  to  expose  him,  to  criminal  prosecution: 
nor  did  he  object  that  his  *  answers  miglit 
tend  to  disgrace  him.  Section  103  had  in 
fact  no  bearing  on  the  controversy  in  re- 
gard t»  this  witness,  and  It  is  difficult  to  see 
how  he  can  properly  raise  the  question  as  to 
its  constitutionality,  notwithstanding  sec- 
tion 859.  And  we  cannot  concur  in  the  view 
that  sections  102  and  103  are  so  inseparably 
connected  that  it  can  l>e  reasonably  conclud- 
ed that,  if  section  103  were  not  sustainable, 
section  102  would  therefore  be  Invalid.  In 
other  words,  we  do  not  think  that  there  is 
ground  for  the  belief  that  congress  would 
not  have  enacted  section  102  if  It  had  been 
supposed  that  a  particular  class  of  witness- 
es, to  which  petitioner  did  not  belong,  if  they 
refused  to  answer  by  reason  of  constitution- 
al privilege,  could  not  be  deprived  of  thatfe 
'privilege  by  section  103.  f 

Laying  section  103  out  of  view,  we  are  of 
opinion  that  sections  102  and  104  were  Intend- 
ed, In  the  language  of  the  title  of  the  orig- 
inal act  of  January  2i,  1857,  "more  eflCectually 
to  enforce  the  attendance  of  witnesses  on  the 
summons  of  either  house  of  congress,  and  to 
compel  them  to  discover  testimony."  TO  se- 
cure this  result,  it  was  provided  that  when  a 
person  summoned  as  a  witness  by  either 
house  to  give  testimony  or  produce  papers,  up- 
on any  matter  under  inquiry  before  either 
house,  or  any  committee  of  either  house,  will- 
fully falls  to  appear,  or,  appearing,  refuses  to 
answer  "any  question  pertinent  to  the  ques- 
tion under  inquiry,"  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  punished  accordingly. 
And  it  was  also  provided  that  when,  under 
such  circumstances,  the  facts  are  reported  to 
either  house,  the  president  of  the  senate  or 
the  speaker  of  the  house,  as  the  case  may  be, 
shall  certify  the  fact  under  the  seal  of  the 

«  That  the  testimony  of  a  witness  examined 
and  testifying  before  either  house  of  congress, 
or  any  committee  of  either  house  of  congress, 
shall  not  be  used  as  evidence  in  any  criminal 
proceeding  against  such  witness  In  any  court 
of  justice:  provided,  however,  that  no  official 
paper  or  record,  produced  by  such  witness  on 
such  examination,  shall  be  held  or  taken  to  be 
included  within  tne  privilege  of  said  evidence 
so  to  protect  such  witness  from  any  criminal 
proceeding  as  aforesaid;  and  no  witness  shall 
hereafter  be  allowed  to  refuse  to  testify  to  any 
fact,  or  to  produce  any  paper  touching  which 
he  shall  be  examined  by  either  house  of  con- 
gress, or  any  committee  of  either  house,  for  the 
reason  that  his  testimony  touching  such  fact, 
or  the  production  of  such  paper,  ma^  tend  to 
disgrace  him  or  otherwise  render  him  infamous: 
provided,  that  nothing  in  this  act  shall  be  con- 
strued to  exempt  any  witness  from  prosecu- 
tion and  punishment  for  perjury  committed  by 
him  in  testifying  as  aforesaid. 
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senate  or  hourc  to  the  district  attorney  for  the 
District  of  Columbia,  that  the  matter  may  be 
hniiight  before  tlie  grand  jury  for  their  action. 
It  is  true  that  the  reference  Is  to  "any'*  mat- 
ter under  iu(iulry,  and  so  on,  and  It  is  sug- 
gested that  this  is  fatally  defective,  because 
too  broad  and  unlimited  in  its  extent;  but 
nothing  is  better  settled  than  that  statutes 
should  receive  a  sensible  construction,  such  as 
will  elTectuate  the  legislative  intention,  and, 
if  possible,  so  as  to  avoid  an  unjust  or  an  ab- 
surd conclusion  (Lau  Ow  Bew  v.  U.  S.,  144  U. 
S.  47, 50, 12  Sup.  Ct  517);  and  we  think  that 
the  word  "any,"  as  used  in  these  sections,  re- 
fers to  matters  witliin  the  jurisdiction  of  the 
two  houses  of  congress,  before  them  for  con- 
sideration and  proper  for  their  action,  to  ques- 
tions pertinent  thereto,  and  to  facts  or  papers 
bearing  thereon.  When  the  facts  are  report- 
ed to  the  particular  house,  the  question  or 
questions  may  undoubtedly  be  withdrawn  or 
modified,  or  the  presiding  officer  directed  not 
to  certify;  but  If  such  a  contingency  occurs, 
or  if  no  report  is  made  or  certificate  issued, 
that  would  be  matter  of  defense,  and  the  facts 
of  report  and  certificate  need  not  be  set  out 
in  an  indictment  under  the  statute.  In  this 
case  we  must  assume  that  there  was  such  re- 
import and  certificate,  and  indeed  we  do  not  nn- 
gderstand  this  to  be  controverted,  as  it  could 
•  not  well  be  In  view*  of  the  senate  proceed- 
ings as  disclosed  by  its  journal  and  otherwise. 
Senate  Journal,  53d  Gong.,  2d  Sess.,  p.  238; 
Senate  Rep.  No.  477,  Id.;  Gong.  Rec.,  Id.  p. 
G143. 

Under  the  constitution,  the  senate  of  the 
United  States  has  the  power  to  try  impeach- 
ments; to  Judge  of  the  electicHis,  returns,  and 
qualifications  of  its  own  members;  to  deter- 
mine the  rules  of  its  proceedings;  punish  its 
members  for  disorderly  behavior;  and,  with 
the  concurrence  of  two-thirds,  expel  a  mem- 
ber; and  it  necessarily  possesses  the  inherent 
power  of  self -protection. 

According  to  the  preamble  and  resolutions, 
the  integrity  and  purity  of  members  of  the 
senate  had  been  questioned  in  a  manner  cal- 
culated to  destroy  public  confidence  in  the 
body,  and  in  such  respects  as  might  subject 
members  to  censure  or  expulsion.  The  sen- 
ate, by  the  action  taken,  signifying  its  judg- 
ment that  it  was  called  upon  to  vindicate  it- 
self from  aspersion,  and  to  deal  with  such  of 
its  members  as  might  have  been  guilty  of  mis- 
behavior, and  brought  reproach  upon  it,  ob- 
viously had  jurisdiction  of  the  subject-matter 
of  the  hiquiry  it  directed,  and  power  to  com- 
pel the  attendance  of  witnesses,  and  to  re- 
quire them  to  answer  any  question  pertinent 
thereto.  And  the  pursuit  of  such  inquiry  by 
the  questions  propounded  in  this  instance  was 
not,  in  our  judgment,  in  yiolatlon  of  the  se- 
curity against  unreasonable  searches  and 
seizures  protected  by  the  fourth  amendment. 
In  Kilboum  v.  Thompson,  108  U.  S.  188, 
among  other  important  rulings,  it  was  held 
that  there  existed  no  general  power  in  con- 
gress, or  in  either  house,  to  make  inquiry  into 


the  private  affairs  of  a  citizen;  that  neither 
house  could,  on  the  allegation  that  an  insol- 
vent debtor  of  the  United  States  was  interest- 
ed in  a  private  business  partnership,  investi- 
gate the  afilalrs  of  that  partnership,  as  a  mere 
matter  of  private  concern;  and  that  conse- 
quently there  was  no  authority  in  either  house 
to  compel  a  witness  to  testify  on  the  subject. 
The  case  at  bar  is  wholly  different.  Specific 
charges  publicly  made  against  senators  had 
been  brought  to  the  attention  of  the  senate, 
and  the  senate  had  determined  that  investi-j) 
gatlon  was  necessary.  The  subject-matter  as§ 
affecting  the  senate*was  within  the  Jurisdic-* 
tion  of  the  senate.  The  questions  were  not 
Intrusions  into  the  affairs  of  the  citizen.  They 
did  not  seek  to  ascertain  any  facts  as  to  the 
conduct,  methods,  extent,  or  details  of  the 
business  of  the  firm  in  question,  but  only 
whether  that  firm,  confessedly  engaged  in 
buying  and  selling  stocks,  and  the  particular 
stock  named,  was  employed  by  any  senator 
to  buy  or  sell  for  him  any  of  that  stock,  whose 
market  price  might  be  affected  by  the  senate's 
action.  We  cannot  regard  these  questions  as 
amounting  to  an  unreasonable  search  into 
the  private  affairs  of  the  witness  simply  be- 
cause he  may  have  been  in  some  degree  con- 
nected with  the  alleged  transactions,  and,  as 
investigations  of  this  sort  are  within  the  pow- 
er of  either  of  the  two  houses,  they  cannot  be 
defeated  on  purely  sentimental  grounds. 

The  questions  were  undoubtedly  pertinent 
to  the  subject-matter  of  the  inquiry.  The 
resolutions  directed  the  committee  to  inquire 
"whether  any  senator  has  been,  or  Is,  specu- 
lating In  what  are  known  as  'sugar  stocks' 
during  the  consideration  of  the  tariff  bill 
now  before  the  senate."  What  the  senate 
might  or  might  not  do  upon  the  facts  when 
ascertained,  we  cannot  say;  nor  are  we  call- 
ed upon  to  inquire  whether  such  ventures 
might  be  defensible,  as  contended  in  argu- 
ment; but  it  is  plain  that  negative  answers 
would  have  cleared  that  body  of  what  the 
senate  regarded  as  offensive  imputations, 
while  affirmative  answers  might  have  led  to 
further  action  on  the  part  of  the  senate  with- 
in its  constitutional  powers. 

Nor  will  it  do  to  hold  that  the  senate  had 
no  Jurisdiction  to  pursue  the  particular  in- 
quiry because  the  preamble  and  resolutions 
did  not  specify  that  the  proceedings  were 
taken  for  the  purpose  of  censure  or  expulsion, 
if  certain  facts  were  disclosed  by  the  investi- 
gation. The  matter  was  within  the  range 
of  the  constitutional  powers  of  the  senate. 
The  resolutions  adequately  indicated  that 
the  transactions  referred. to  were  deemed  by 
the  senate  reprehensible,  and  deserving  of 
condemnation  and  punishment  The  right 
to  expel  extends  to  all  cases  wh^«  the  of- 
fense is  such  as  in  the  judgment  of  the  sen- 
ate is  inconsistent  with  the  trust  and  datyt* 
of  a^member.  1  Story,  Gonst  f  83&  Ref-* 
erence  is  there  made  to  the  case  of  William 
Blount,  who  was  expelled  from  the  senate  in 
July,  1797,  for  "a  high  misdemeanor  entirely 
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Inconsistent  with  h)s  public  trnst  and  duty 
as  a  senator."  The  offense  charged  against 
him,  said  Mr.  Justice  Story,  was  an  attempt 
to  seduce  an  Anieiican  agent  among  the  In- 
dians from  his  duty,  aud  to  alienate  the  af- 
fections and  confidence  of  the  Indians  from 
the  public  authorities  of  the  United  States, 
and  a  negotiation  for  services  in  behalf  of 
the  British  government  among  the  Indians. 
It  was  not  a  statutable  ofTense,  nor  was  it 
committed  in  his  ollicial  character,  nor  was 
It  committed  during  the  session  of  congress, 
nor  at  the  seat  of  government. 

Commenting  on  tliis  case,  Mr.  Sergeant 
says,  in  Ids  worli  on  Constitutional  Law  (2d 
Ed.,  p.  302):  **In  the  resolution,  the  senate 
declared  him  guilty  of  a  high  misdemeanor, 
tliough  no  presentment  or  indictment  had 
bren  found  against  him,  and  no  prosecution 
at  law  was  ever  commenced  upon  the  case; 
and  it  seems  no  taw  existed  to  authorize  such 
prosecution." 

The  two  houses  of  congress  have  several 
times  acted  upon  this  rule  of  law,  and  the 
cases  may  be  found,  together  with  debates  on 
tlie  general  subject,  in  both  houses,  of  great 
value,  in  Smith's  Digest  of  Decisions  and 
Precedents  (Senate  Doc.  No.  278,  53d  Cong., 
2d  Sess.).  The  reasons  for  maintaining  the 
right  inviolate  are  eloquently  presented  in  the 
report  of  the  committee  In  the  case  of  John 
Smith,  accused  in  1807  of  participating  in  the 
imputed  treason  of  Aaron  Burr.  1  Hall,  Law 
J.  459;    Smith,  Dig.  p.  23. 

We  cannot  assume  on  this  record  that  the 
action  of  the  senate  was  without  a  legitimate 
object,  and  so  encroach  npon  the  province  of 
that  body.  Indeed,  we  think  It  affirmatively 
appears  that  the  senate  was  acting  within  its 
right,  and  it  was  certainly  not  necessary  that 
the  resolutions  should  declare  in  advance 
what  the  senate  meditated  doing  when  the 
Investigation  was  concluded. 

Doubtless,  certain  general  principles  an- 
nounced in  Runkle  v.  U.  S.,  122  U.  S.  555,  7 
Sup.  Ct.  1141,  cited  by  petitioner's  counsel 
^as  conclusive,  were  correctly  set  forth;  but 
gthat  case  has  not  been  approved  in  subse- 
«  quent  decisions  on  the  same^subject,  and  the 
presumptions  In  favor  of  official  action  have 
been  held  to  preclude  collateral  attack  on  the 
sentences  of  courts-martial,  though  courts  of 
special  and  limited  Jurisdiction.  U.  S.  v. 
Fletcher,  148  TJ.  S.  84,  13  Sup.  Ct.  552;  Swain 
V.  U.  S.,  1(55  U.  S.  553,  17  Sup.  Ct.  448. 

Counsel  contend  with  great  ability  that  the 
law  under  consideration  is  necessarily  subject 
in  lieing  impaled  on  one  or  the  other  of  two 
hnras  of  a  dilemma,  either  inflicting  a  fatal 
wound.  The  one  alternative  is  that  the  law 
delegates  to  the  District  of  Columbia  criminal 
court  the  exclusive  Jurisdiction  and  power 
to  punish  as  contempt  the  acts  denounced, 
and  thus  deprives  the  houses  of  congress  of 
their  constitutional  functions  In  the  particu- 
lar class  of  cases.  The  other  alternative  Is 
that  If  the  law  should  be  interpreted  as  leav- 


ing tn  the  houses  the  power  to  punish  such 
acts,  and  vesting,  in  addition.  Jurisdiction  In 
the  district  criminal  court  to  punish  the  same 
acts  as  misdemeanors,  then  the  law  Is  Invalid, 
because  subjecting  recalcitrant  witnesses  to 
be  twice  put  in  Jeopardy  for  the  same  offense 
contrary  to  the  fifth  amendment 

The  refusal  to  answer  pertinent  questions 
in  a  matter  of  inquiry  within  the  Jurisdiction 
of  the  senate,  of  course,  constitutes  a  con- 
tempt of  that  body,  and  by  the  statute  thft» 
is  also  made  an  offense  against  the  United 
States. 

The  history  of  congressional  investigations 
demonstrates  the  difficulties  under  which 
the  two  houses  have  labored,  respectively^ 
in  compelling  unwilling  witnesses  to  disclose 
facts  deemed  essential  to  taking  definitive 
action;  and  we  quite  agree  with  Chief  Jus- 
tice Alvey,  delivering  the  opinion  of  the 
court  of  appeals,  *that  congress  possessed 
the  constitutional  power  to  enact  a  statute  to 
enforce  the  attendance  of  witnesses,  and  to 
compel  them  to  make  disclosure  of  evidence 
to  enable  the  respective  bodies  to  discharge 
their  legitimate  functions,"  and  that  it  was 
to  effect  this  that  the  act  of  1857  was  passed. 
It  was  an  act  necessary  and  proper  for  car- 
rying into  execution  the  powers  vested  in 
congress  and  in  each  house  thereof.  Wcg, 
grant  that  congress  could  not  devest  itself,g 
or  either  of  its  houses,  of  the^essential  and* 
inherent  power  to  punish  for  contempt,  in 
cases  to  which  the  power  of  either  house 
properly  extended;  but  because  congress, 
by  the  act  of  1857,  sought  to  aid  each  of  the 
houses  in  the  discharge  of  its  constitutional 
functions,  it  does  not  follow  that  any  dele- 
gation of  the  power  in  each  to  punish  for 
contempt  was  involved,  and  the  statute  Is 
not  open  to  objection  on  that  account 

Nevertheless,  although  the  power  to  puii- 
ish  for  contempt  still  remains  in  each  house, 
we  must  decline  to  decide  that  this  law  is 
invalid  because  it  provides  that  contumacy 
in  a  witness  called  to  testify  in  a  matter 
properly  under  consideration  by  either  house, 
and  deliberately  refusing  to  answer  ques- 
tions pertinent  thereto,  shall  be  a  misde- 
meanor against  the  United  States,  who  are 
interested  that  the  authority  of  neither  of 
their  departments,  nor  of  any  branch  there- 
of, shall  be  defied  and  set  at  naught  It  is 
improbable  that  in  any  case  cumulative  pen- 
alties would  be  imposed,  whether  by  way 
of  punishment  merely,  or  of  eliciting  the  an- 
swers desired;  but  it  is  quite  clear  that  the 
contumacious  witness  is  not  subjected  to  Jeop- 
ardy twice  for  the  same  offense,  since  the 
same  act  may  be  an  offense  against  one 
Jurisdiction  and  also  an  offense  against  an- 
other; and  indictable  statutory  offenses  may 
be  punished  as  such,  while  the  offenders 
may  likewise  be  subjected  to  ptmishment 
for  the  same  acts  as  contempts,  the  two  be- 
ing diverse  intuitu,  and  capable  of  standing 
together.    General   Houston's    Case   (Atty. 
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Gen.  Butler)  2  Ops.  Attys.  Gen.  U.  S.  655; 
Rex  V.  Lord  Ossulston,  2  Strange,  1107; 
Crosa  r.  Nortli  CaroUna,  132  U.  S.  131,  10 
Sup.  Ct  47;  In  re  Debs,  158  U.  S.  504,  15 
Sup.  Ct  1039;  State  v.  Woodfin.  5  Ired.  lOi); 
Yates  V.  Lansing,  9  Johns.  395;  State  v. 
Williams,  2  Speers,  26;  Foster  v.  Com.,  8 
Watts  &  S.  77. 

In  our  opinion,  the  law  is  not  open  to  con- 
stitutional objection,  and  the  record  does 
not  exhibit  a  case  in  which,  on  any  ground, 
It  can  be  held  that  the  supreme  court  of  the 
District,  sitting  as  a  criminal  court*  fiad 
no  jurisdiction  to  render  Judgment. 

Writ  denied. 

Mr.  Justice  HARLAN  concurred  in  the  re- 
sult 

(166  u.  s.  6n> 

MOSES  €t  aL  v.  UNITED  STATES. 

(April  19,  1897.) 

No.  135. 

Varianck  —  Official  Bonds  —  Datb  —  Sbals  — 
powbr  of  gk>tbkmmbnt  to  exact  boki>— cox- 
8TRUCTION— Liability  of  Buketib:) — Evidencb — 
Certificates  of  Settlement  —  Transcripts 
FROM  Tkeasurt  Books  — Laches —Judgment 
aoaikst  Principal. 

1.  An  official  bond  dated  "the  day  of 

March,  1878."  was  admissible  in  eridence  un- 
der a  declaration  thereon  stating  its  date  as 
the  2d  of  April,  1878,  it  appearing  that  it  was 
not  nocepted  untii  that  date. 

2.  Where  an  official  bond  offered  by  the  prin- 
cipal without  seals  was  returned  to  him  to 
have  the  seals  put  on,  and  was  brought  bacic 
by  him  with  the  seals  attached,  the  consent  of 
the  sareties  thereto  will  be  presumed  in  an  ac- 
tion on  the  bond,  unless  the  contrary  appears. 

8.  The  government  has  power,  through  the 
head  of  a  department,  to  taKe  bond  from  a  dis- 
bursing officer,  though  there  be  no  law  or  gen- 
eral regulation  requiring  it;  and  a  bond  is  none 
the  less  a  voluntary  bond  because  demanded  by 
the  superior  officer,  if  not  illegally  extorted. 

4.  An  official  bond  may  be  good  in  part  and 
void  for  the  residue,  and  therefore  a  bond  con- 
ditioned to  "discharge  the  duties  of  property 
and  disbursing  officer  of  the  signal  service,*' 
and  also  to  "faithfully  expend  all  public  mon- 
ey, and  honestly  account  for  the  same,"  even 
if  void  for  uncertainty  as  to  the  first  condi- 
tion, is  not  void  as  to  the  second. 

5.  Though  the  small  penalty  named  in  an  offi- 
cial bond  may  show  that  it  was  not  supposed 
the  officer  would  have  such  large  sums  to  dis- 
burse as  in  fact  came  to  his  hands,  that  fact 
forms  no  defense  to  an  action  on  the  bond. 

6.  Certificates  of  nonindebtediu'ss,  given  by 
the  auditor  to  an  officer  to  enable  him  to  ob- 
tain payment  of  his  salary,  are  not  conclusive 
in  favor  of  his  sureties  as  against  evidence  of 
the  forgery  of  vouchers  upon  which  the  set- 
tlement was  based. 

7.  The  failure  to  notify  the  sureties  of  the 
defalcation  and  to  sue  them  for  more  than 
three  years  after  iU  discovery,  tlie  principal 
being  first  sued  alone,  was  not  such  laches  on 
the  part  of  the  government  ns  released  the 
sureties,  in  the  absence  of  evidence  that  they 
were  damngred  by  the  delay,  there  being  no 
presumption  that  they  knew  of  the  certificates 
of  nonindebtodness,  and  a  strong  presumption 
that  they  did  know  of  the  suit  against  the  prin- 
cipal. 

8.  In  r  suit  upon  a  disbursing  officer's  bond, 
transcripts  from  the  books  and  proceedings  of 


the  treasury  department,  certified  as  required 
by  Rev.  St.  f  886,  were  competent  evidence, 
the  transcripts,  considered  as  a  whole,  showing 
the  full  account,  and  not  mere  balances. 

9.  In  an  action  on  the  official  bond  of  an  offi- 
cer to  whom  a  certificate  of  nonin-lehtednoss 
had  been  given,  a  restatement  of  his  acconnt. 
made  by  proper  officers,  by  disallowing  credits 
given  him  upon  forged  vouchers  was  compe- 
tent evidence. 

10.  A  judgment  against  the  principal  In  ex- 
cess of  the  penalty  of  the  bond  was  prinia  fa- 
cie evidence  against  the  sureties. 

In  Brror  to  the  Oourt  of  Appeals  of  the^ 
District  of  Ckrftimbia.  g 

•On  the  7th  day  of  December,  18S0,  First* 
Lieut.  H.  W.  Howgate,  acting  signal  officer, 
U.  S.  army,  sent  in  his  resignation  to  the 
adjutant  general,  at  Washington,   through 
the  acting  chief  signal  officer.     At  that  time 
there  was  in  existence  paragraph  2394,  Unit- 
ed States  Army  Regiilatlons,  which  provid- 
ed that  "an  officer  retiring  from  service  shall 
before    final    payment    produce    certificates 
from  the  several  accounting  officers  of  non- 
Indebtedness    to    the    United    States,    and 
make  an  affidavit  upon  the  final  voucher, 
stating   In  addition   the  correctness  of   it^s 
several   Items,   the   place  of  his  residenci\ 
and  that  he  is  not  Indebted  to  the  United 
States   on  any  account   whatever."     The6<» 
certificates  were  obtained  by  Lieut  How- 
gate,  and  his  resigrnation  was  accepted  by 
the  president,  to  take  ^ect  December  18. 
1880.     On  the  27th  of  April,  1881,  a  final 
payment  was  made  to  him  of  $l(k,  heluix 
the  balance  due  him  for  salary,  etc.,  and  his 
accounts  as  then  appearing  on  the  books  of 
the  government  stood  balanced.     Soon  after 
the  date  of  this  final  payment  It  became  ev- 
ident, from  examinations  made  in  the  books 
of  the  government,   and  by   investigations 
from  other  sources,  that  Lieut  Howgate  had 
perpetrated  gross  frauds  upon  the  govern- 
ment by  means  of  fraudulent  and  forgeil 
vouchers,  which  had  been  accepted  by  tho 
government  as  genuine,  and  upon  which  his 
certificates  for  settlements  had. been  made. 
Upon   a  restatement   being  had,   in   which 
these  false  and   fraudulent  vouchers  were 
omitted   from  the  credits  which  had  been 
thereby  given  to  him,  it  appeared  that  he 
was  a  defaulter  in  the  sum  of  over  $133,000. 
On  the  24th  of  August,  1881,  an  action  was^ 
commenced  by  the  government  against  hlmg 
to  recover  over  ?100,000,* being  the  amount* 
of  moneys  unlawfully  drawn  and  obtained 
by  him  on  the  United  States  treasury,  a  list 
of  which  was  set  forth  in  the  "particulai-s 
of  demand"  accompanying  the  declaration. 

Upon  affidavits  setting  up  certain  facts 
showing  the  false  and  forged  character  of 
the  vouchers,  an  attachment  was  issued  In 
the  action,  and  certain  property  of  his  was 
attached. 

The  defendant  appeared  by  attorney,  and 
finally,  on  the  24th  day  of  May,  1883,  upon 
motion  of  the  district  attorney,  Judgment  In 
I  fayor  of  the  United  JtaJ,^^  ^ajgf^^e  de- 
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fendant  for  want  of  a  plea  was  granted, 
and  Judgment  entered  in  favor  of  the  plain- 
tiff against  the  defendant  for  $101,257.08, 
with  interest  thereon  from  August  24,  1881. 

By  virtue  of  this  Judgment  the  property 
which  had  been  seized  by  virtue  of  the  at- 
tachment issued  in  the  action  was  sold,  and 
the  sum  of  $28,000  was  realized  upon  such 
sale,  and  the  amount  thereof  credited  upon 
the  Judgment 

This  present  action  was  commenced  on  the 
29th  of  September.  1884,  on  a  bond  alleged 
to  have  been  executed  by  the  defendants 
named  In  the  action,  being  Henry  W.  How- 
gate,  William  B.  Moses,  and  Lebbeus  H. 
Rogers.  Of  these  defendants  Mr.  Moses  was 
the  only  one  served  with  process. 

The  original  declaration  contained  but  one 
count,  and  alleged  that  the  defendants,  "on 
the  2d  day  of  April,  in  the  year  of  our  Lord 
1878,  at  the  district  aforesaid,  by  their  cer- 
tain writing  obligatory  of  that  date,  sealed 
with  their  seals,  and  now  here  in  court  pro- 
duced, Jointly  and  severally  bound  and  ac- 
knowledged themselves  to  be  Indebted  to  the 
plaintiff  in  the  sum  of  twelve  thousand  dol- 
lars, to  be  paid  to  plaintiff  on  demand,  yet, 
though  requested,  the  said  defendants  have 
never  paid  the  same  to  plaintiff,  but  have 
wholly  neglected  and  refused,  and  still  do 
neglect  and  refuse,  so  to  do."  Judgment  for 
the  sum  was  then  demanded. 

The  bond  sued  on  was  introduced  in  evi- 
dence upon  the  trial,  and  reads  as  follows: 
^  **Know  all  men  by  these  presents,  that  we, 
g  Henry  W.  Howgate,  1st  Lieut  20th  U.  S.  In- 
♦  fantry,  William  B.  Moses,*  Washington,  D. 
C,  and  Lebbeus  H.  Rogers,  New  York  City, 
New  York,  are  held  and  firmly  bound  unto 
the  United  States  of  America  in  the  sum  of 
($12,000)  twelve  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to 
the  United  States,  for  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  and  each  of  our  heirs, 
executors  and  administrators,  for  and  in  the 
whole.  Jointly  and  severally,  firmly  by  these 
presents. 

"Sealed  with  our  seals.     Dated  the 

day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-eight, 
and  of  the  independence  of  said  states  the 
one  hundred  and  second. 

"The  condition  of  this  obligation  is  such 
that  whereas  the  above-bounded  First  Lieut. 
Henry  W.  Howgate,  20th  Inrt'y,  has  been 
assigned  to  duty  as  a  property  and  disburs- 
ing oflBcer,  signal  service,  U.  S.  A., has 

accepted  said  assignment: 

"Now,  If  the  said  1st  Lieut  Henry  W. 
Howgate,  20th  Infantry,  shall  and  doth  at 
all  times  henceforth  and  during  his  holding 
and  remaining  in  said  office  carefully  dis- 
charge the  duties  thereof  and  faithfully  ex- 
pend all  public  money  and  honestly  account 
for  the  same  and  for  all  public  property 
which  'shall  or  may  come  into  his  hands  on 
adeontit  of  signal  service,  U.  8.  army,  with- 


out firaud  or  delay,  then  the  above  obliga- 
tion to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

"Henry  W.  Howgate.  [Seal.] 
"Lebbeus  H.  Rogers.  pSeal.J 
"W.  B.  Moses.  [Seal.] 

"Signed  and  delivered  in  presence  of 
"James  A.  Swift, 
"Anson  Maltby, 

"Witnesses  as  to  Lebbeus  H.  Rogers. 
"James  A.  Swift, 
"Witness  as  to  W.  B.  Moses." 

The  bond  contained  also  the  Justification  of^^ 
Mr.  Rogers  as  surety,  and  purported  to  havog 
been  sworn  to  In  the  city  of»New  York  on  the* 
13th  day  of  March,  1878.    It  also  contained  the 
Justification  of  Mr.  Moses  as  surety,  and  pui*- 
ported  to  have  been  sworn  to  by  him  on  the 
14th  day  of  March,  1878,  at  Washington,  D. 
G.    The  bond  also  contained  the  indorsement 
of  Chief  Justice  Cartter  of  the  supreme  court 
of  the  District  of  Columbia,  certifying  that 
satisfactory  evidence  of  the  sufficiency  of  the 
sureties  to  the  bond  had  been  given,  and  that 
he  approved  the  same. 

A  second  count  to  this  declaration  was  sub- 
sequently added,  in  which  the  appointment  of 
the  defendant  Howgate  to  the  signal  office  at 
Washington,  his  assignment  to  duty  there  as 
property  and  disbursing  officer,  the  execution 

of  the  bond  bearing  date  the  day  of 

March,  1878,  its  delivery  and  the  condition 
contained  in  such  bond,  the  receipt  of  a  large 
amount  of  public  moneys,  and  the  failure  to 
expend  and  honestly  account  for  the  sum  of 
one  hundred  and  thirty-three  thousand  and 
odd  dollars,  were  all  set  forth  at  length  and  in 
detail. 

The  defendant  Moses  filed  several  pleas,  set- 
ting forth  substantially  the  defenses:  (1) 
That  the  alleged  writing  was  not  his  bond; 
(2)  that  It  was  extorted  from  Howgate  without 
any  authority  of  law;  (3)  that  there  was  no 
such  office  created  by  law  as  was  mentioned 
in  the  bond,  and  no  duties  pertaining  to  the 
office  prescribed  by  law,  or  by  any  regulation 
or  order  of  any  department  or  officer,  and  that 
the  alleged  bond  was  void  for  uncertainty;  (4) 
that  the  accounting  officer  of  the  treasury  had 
duly  settled  the  accounts  of  Howgate,  and  is- 
sued to  him  a  certificate  of  nonindebtedness  to 
the  United  States,  of  which  the  defendant 
Moses  had  notice,  which  discharged  him  from 
liability  as  surety  on  the  l)ond;  (5)  that  How- 
gate had  kept  and  pertormed  the  condition  of 
the  bond. 

Prior  to  the  trial,  and  on  the  2d  of  May, 
1892,  Moses  died,  and  the  suit  was  continued 
against  his   administrators.     The   trial   com- 
menced on  the  22d  of  March,  1893.    To  main- 
tain its  case,  the  government  gave  evidence  as 
to  the  organization  of  the  signal  service.    It 
then  offered  in  evidence  a  duly-certified  copy 
of  the  order,  dated  April  18,  1868,  from  tlie^ 
adjutant  general's  office,  directing  Lieut.  How-g 
gate  to  report*for  duty  to  the  chief  signal  offi* 
cer  of  the  army.    Also  a  duly-certified  copy 
of' the*  orde^  from  th\e  office  bf  the  chief  signal 
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officer  of  the  anny,  dated  Washington,  July 
2o,  1870,  stating  that  "First  Lieutenant  H.  W. 
ELowKflte,  20th  Infantry,  brevet  captain,  U.  S. 
A.,  acting  signal  officer's  assistant,  is  hereby 
assigned  to  duty  *as  property  and  disbursin;; 
officer,'  at  this  office,  together  with  such  other 
duties  as  may  be  assigned  to  him.*'  Also 
copy  of  a  letter  of  Howgate's,  dated  Washing- 
ton, March  26,  1878,  addressed  to  the  secre- 
tary of  war.  In  which  he  said:  "In  compliance 
with  what  I  understand  to  be  the  wishes  of 
the  department,  I  have  the  honor  to  inclose 
herewith  a  bond  similar  In  amount  and  form 
to  that  given  by  a  captain  of  the  commissary 
department." 

It  appears  from  the  record  that  this  bond 
was  referred  by  the  war  department  on  the 
27th  of  March,  1878,  to  the  judge  advocate 
general  for  an  opinion  as  to  its  sufficiency  and 
form;  that  on  the  same  day  It  was  returned  to 
the  secretary  of  war  by  the  Judge  advocate 
general,  with  a  communication  that  the  bond 
was  in  due  form,  "except  In  that  It  wants  the 
formal  seals  required  to  be  affixed  to  the 
signatures  of  the  obligor  and  sureties  by 
standing  order  of  the  war  department  of  June 
11,  1869";  whereupon,  on  the  29th  of  March, 
1878,  the  bond  was  returned  to  Lieut.  How- 
gate,  by  order  of  the  secretary  of  war,  "to 
have  the  proper  seals  affixed."  On  the  1st 
of  April,  1878,  the  bond  was  oetumed  to  the 
war  department,  accompanied  by  a  written 
communication,  signed  by  Lieut  Howgate,  In 
which  he  said  that  the  bond  was  "respectfully 
returned  to  the  honorable  secretary  of  war 
with  seals  affixed  as  per  Instructions."  There- 
upon, and  on  the  2d  day  of  April,  1878,  the 
bond  was  approved.  The  government  then 
called  the  subscribing  witness  to  the  bond  as 
to  Howgate  and  Moses.  The  witness  proved 
their  signatures,  and  that  they  executed  the 
bond  at  the  signal  office  In  Washington,  March 
14,  187a  The  witness  thought,  though  he 
was  not  positive,  the  seals  were  then  on  the 
bond.  (In  this  he  must  have  been  mistaken, 
^  as  the  above  statement  substantially  proves 
g  the  contrary.)  The  bond  was  then  oiTered  and 
»  received  In  evidence  nnder^defendants'  objec- 
tions. The  government  then  proceeded  to  give 
evidence  to  show  the  breach  of  the  condition 
of  the  bond  by  producing  transcripts  of  boolss 
and  proceedings  of  the  treasury  department, 
which  It  claimed  were  properly  certified  under 
section  886  of  the  Revised  Statutes  of  the 
United  States,  and  by  producing  witnesses  up- 
on the  question  of  the  forgery  of  the  vouchers 
by  Howgate. 

Various  other  questions  arose  upon  the  trial 
in  regard  to  requests  to  charge,  which  are 
sufficiently  referred  to  In  the  opinion. 

The  Jury  found  a  verdict  for  $12,000,  with 
interest  from  September  29,  1884,  and  the 
defendants,  the  administrators,  having  filed 
an  admission  of  sufficient  assets  when  ad- 
ministered to  satisfy  the  recovery.  Judgment 
was,  on  the  1st  day  of  April,  1893,  entered 
upon  the  verdict 

The  defendants'  motion  for  a  new  trial  for 


errors  in  law  and  upon  exceptions  taken 
was  denied,  and  upon  appeal  to  the  court 
of  appeals  the  Judgment  was  affirmed,  and 
the  defendants  now  seek  a  review  of  that 
Judgment  by  this  court 

Wm.  F.  Mattlngly  and  W.  L.  Cole,  for 
plaintiffs  in  error.  SoL  Gen.  Oonrad,  for  the 
United  States. 

Mr.  Justice  PEGKHAM,  after  staUng  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Various  errors  are  assigned  In  this  court 
the  first  two  of  which  allege  that  error  was 
committed— First,  in  admlUing  the  alleged 
bond  In  evidence,  there  being  a  material  va- 
riance in  date  between  the  Instrument  of- 
fered and  the  one  described  in  the  declara- 
tion; second,  in  admitting  the  alleged  bond 
in  evidence  when  there  was  no  evidence 
tending  to  prove  that  it  was  sealed  by  W. 
B.  Moses. 

1.  We  think  there  was  no  material  vari- 
ance, as  claimed  by  the  defendants.  The 
first  count  In  the  declaration  states  the  date 
of  the  bond  as  the  2d  of  April,  1878.  The 
bond  as  offered  in  evidence  is  dated  theS 

day  of  March,  1878.     In*  the  second' 

count  of  the  declaration  the  bond  sued  on 
was  alleged  to  have  been  dated  the  ■ 
day  of  March,  1878.  The  bond  was  offered 
in  evidence  while  that  count  stood,  and,  as 
it  showed  no  variance  when  compared  with 
the  second  count  the  defendants'  counsel 
said  that  they  were  Justified  in  maldng  no 
objection  to  its  admission  at  that  time  on 
that  ground.  When  In  the  course  of  the 
trial  the  second  count  was  withdrawn  by 
leave  of  the  court  it  left  but  the  original 
first  count  in  the  declaration,  and  thereupon 
the  defendants  moved  to  strike  out  the  bond 
that  had  been  admitted  in  evidence  upon  the 
ground  that  the  bond  declared  upon  In  the 
first  count  of  the  declaration  Is  described  as 
a  bond  bearing  date  on  the  2d  day  of  April, 
1878,  and  the  bond  which  was  theretofore 
offered  in  evidence  by  counsel  for  complain- 
ant purports  to  bear  date  on  the day 

of  March,  1878w  The  motion  was  overruled, 
and  defendants'  counsel  excepted,  and  it  is 
that  exception  upon  which  defendants'  coun- 
sel now  claim  a  reversal  of  the  Judgment 

It  is  seen  by  reference  to  the  foregoing 
statement  of  facts  that  the  bond  was  finally 
sent  back  by  Howgate  to  the  secretary  of 
war,  with  seals  attached,  in  a  letter  dated 
April  1,  1878,  and  that  it  was  approved— 
that  Is,  accepted— April  2,  1878.  It  is  set- 
tled that  a  bond  of  that  character  takes 
effect  on  the  date  of  acceptance,  and  it  is 
from  that  time  that  it  speaks.  U.  S.  ▼.  Le 
Baron,  19  How.  73;  a.  c.,  on  another  re- 
view. 4  WaU.  642,  647. 

There  is  no  claim  made  that  there  ever 
was  any  other  bond  than  the  one  put  in 
evidence,  nor  that  the  defendants  were  sur- 
prised, or  In  any  way  misled,  by  the  differ- 
ence in  the  date  of  the  bond  from  the  date 


MOSES  T.  UNITED  STATES. 


685 


alleged  In  the  declaration.  The  objection  Is 
one  of  the  most  extreme  technicality,  and 
does  not  In  any  way  reach  the  merits  of  the 
case. 

The  case  of  Cook  t.  Graham's  Adm'r,  8 
Cranch,  229,  is  cited  by  the  defendants* 
counsel  as  authority  for  the  claim  that  this 
variance  is  fataL  The  question  there  arose 
upon  a  demurrer,  and  the  decision  is  based 
upon  the  old  and  highly  technical  rules  of 
^pleading.  Marshall,  C.  J.,  said  that,  the 
g  plaintiff  having  declared  upon  a  bond  dated 

•  the*3d  of  October,  and  oyer  being  prayed, 
the  bond  appeared  to  bear  date  of  the  8d  of 
January  preceding.  By  the  oyer  the  bond 
was  made  a  part  of  the  declaration.  He 
said  there  were  several  pleadings,  and 
among  the  rest  a  bad  declaration,  a  bad  re- 
Joinder,  and  a  special  demurrer  by  the  plain- 
tiff to  this  bad  rejoinder.  He  then  said 
the  variance  between  the  date  of  the  bond 
declared  upon  and  that  of  the  oyer  Is  fatal. 
But  the  principle  of  that  case  has  nothing 
to  do  with  that  involved  In  the  case  at  bar. 
The  question  here  does  not  arise  on  demur- 
rer, but  in  the  course  of  a  trial  upon  the 
merits.  The  bond  having  been  declared  up- 
on aa  dated  the  2d  of  April,  1878,  is  pro- 
duced, and  is  shown  to  bear  date  the 

day  of  March,  1878.  Otherwise  it  Is  the 
same  bond  in  description  as  that  declared 
on,  with  no  claim  of  there  being  any  other 
bond,  and  with  the  proof  that  the  bond  in 

question,  although  dated  on  the  day 

of  March,  was  not  accepted  by  the  war  de- 
partment until  the  2d  day  of  April,  1878, 
at  which  time  it  became  a  completed  instru- 
ment, and  from  which  time  it  tools  effect 
(t  is  plain  to  be  seen  that  no  possible  harm 
or  Injury  could  occur  to  the  defendants  from 
disregarding  this  variance. 

In  Nash  v.  Towne,  5  Wall.  689,  698,  Mr. 
Justice  Clifford,  In  delivering  the  opinion  of 
the  court  upon  a  question  of  variance,  said: 
'•Formerty  the  rule  in  that  respect  was  ap- 
plied with  great  strictness,  but  the  modem 
<lecisions  are  more  liberal  and  reasonable. 
Decided  cases  may  be  found,  unquestion- 
ably, where  it  has  been  held  that  very  slight 
differences  were  sufficient  to  constitute  a 
fatal  variance.  Just  demands  were  often 
defeated  by  such  rulings  until  parliament 
interfered,  in  the  parejit  country,  to  prevent 
such  flagrant  injustice.  Federal  courts  have 
possessed  the  power  from  their  organization 
to  the  present  time  to  amend  such  Imperfec- 
tions In  the  pleadiDgs,  except  In  cases  of 
special  demurrer  set  down  for  hearing,  and 
are  directed  to  give  Judgment  according  to 
law  and  the  right  of  the  cause.  Recent 
statutes  in  the  states  also  confer  a  liberal 
discretion  upon  courts  in  allowing  amend- 
ments to  pleadings,  and  those  statutes,  to- 
gether with  the  change  they  have  superin- 
^duced  in  the  course  of  Judicial  decision,  may 
K  be  said  to  have  established  the  general  rule 

•  In  the  state  tribunals  that* no  variance  be- 
tween the  allegations  of  a  pleading  and  the 


proofs  offered  to  sustain  It  shall  be  deemed 
'  material,  unless  It  be  of  a  character  to  mis- 
lead the  opposite  party  in  maintaining  his 
action  or  defense  on  the  merits.  Irrespec- 
tive of  those  statutes,  however,  no  variance 
ought  ever  to  be  regarded  as  material  where 
the  allegation  and  proof  substantially  cor- 
respond." We  think  this  exception  is  with- 
out merit 

2.  We  are  also  of  opinion  that  there  was 
no  error  in  admitting  the  bond  in  evidence 
under  the  objection  that  at  the  time  it  was 
admitted  there  was  no  evidence  tending  to 
prove  that  It  was  sealed  by  Mr.  Moses. 
Passing  the  objection  raised  by  the  defend- 
ants in  error  as  to  the  form  of  pleadings, 
and,  referring  to  the  foregoing  statement  of 
facta,  it  appears  that  at  the  time  the  bond 
was  first  tendered  to  the  war  department 
it  had  been  signed  and  acknowledged  by  the 
principal  and  his  sureties,  and  the  latter 
had  each  made  an  affidavit  Justifying  as  to 
his  financial  ability  to  become  such  surety, 
and  that  Howgate  had  presented  the  bond 
(without  seals)  to  the  secretary  of  war,  as  In 
compliance  with  the  directions  of  the  war 
department 

The  Instrument  being  Incomplete  when  first 
sent  to  the  department,  there  was  no  accept- 
ance of  the  same  at  that  time.  Its  return 
by  the  department  with  the  objection  stated 
did  not,  in  any  sense,  make  Howgate  the  agent 
of  the  government  to  procure  seals  to  the  in- 
strument The  government  undertook  no  such 
mission,  and  it  was  not  under  any  obligation 
so  to  do.  It  stood  indifferent  whether  How- 
gate procured  those  seals  or  not  He  was 
under  obligation  to  present  a  proper  bond  to 
the  department  and,  if  he  did  not  do  so,  the 
department  would  take  its  own  measures  con- 
sequent upon  that  failure. 

We  have  a  case,  therefore,  where  the  proof 
is  full  as  to  the  original  signing  of  the  bond 
by  the  sureties;  no  pretense  of  any  forgery 
or  any  irregularity  in  that  respect,  the  only 
defect  being  the  lack  of  seals.  This  defect 
was  pointed  out  by  the  officer  of  the  govern- 
ment and  Howgate  took  back  the  bond  to 
have  the  seals  put  on,  and  in  due  time  he  re- 
turned it  with  the  seals  upon  it.  There  is  no 
direct  evidence  as  to  when  or  where  the  seals 
were  put  on,  or  as  to  the  actual  consent  of  thex 
^sureties.  Under  these  circumstances,  and  with? 
the  proof  in  the  condition  thus  stated,  we  think 
the  presumption  is  with  the  government  that 
the  seals  were  placed  upon  the  instrument 
with  the  consent  of  the  parties;  and,  if  there 
were  no  such  consent  that  is  matter  of  de- 
fense to  be  affirmativdy  established.  The  in- 
ference is  very  strong  that  consent  was  given. 
It  has  been  held  ttiat  proof  of  the  execution 
of  a  bond  taken  with  the  fact  of  possession  by 
the  proper  party  was  sufficient  to  found  a  pre- 
sumption of  proper  delivery  of  the  bond. 
Edelin  v.  Sanders,  8  Md.  118.  In  this  case 
the  evidence  clearly  forbids  the  supposition 
that  the  principal  or  the  sureties  contemplated 
a  fraud  upon  the  government,  or  intended  to 
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present  to  it  an  Ineomplete  iDstrument  The 
latter  had  already  consented  to  act  as  sureties, 
had  signed  the  iMiper,  acknowledged  their  slg- 
natoreSy  and  justUied  as  to  their  financial 
ability.  The  government  was  asking  no  favor 
of  them  or  of  Howgate;  it  had  simply  declined 
to  receive  as  a  good  bond  the  instrument  they 
liad  executed  for  the  very  purpose  of  being  ac- 
cepted by  the  government  No  change  of  cir- 
cumstances is  shown  between  the  orlginvil  exe- 
cution of  the  bond  and  its  return  with  the  seals 
attached  to  It  by  Howgate.  The  sm-eties  were 
not  In  the  position  of  having  secured  what  they 
wanted  by  the  execution  of  the  instrument  in 
the  manner  originally  shown;  nor  was  the 
government  in  the  attitude  of  asking  some- 
thing more  of  these  sureties  after  they  had  se- 
cured the  benefit  for  which  the  paper  had  been 
executed.  As  the  matter  stood,  when  the  bond 
was  returned  to  Howgate,  he  was  under  the 
same  obligation  to  furnish  a  proper  instrument 
that  he  had  ever  been,  and,  for  all  that  ap- 
pears, precisely  the  same  reasons  for  signing 
the  InstL'ument  orlglnaJly  still  existed  with 
the  sureties  at  the  time  when  the  seals  were 
placed  upon  the  bond.  The  evidence  is  strong 
enough  upon  which  to  base  the  presumption 
that  under  these  circumstances  the  seals  were 
placed  upon  the  bond  with  the  consent  of  the 
sureties,  and  the  bond  returned  to  the  war  de- 
partment properly  executed.  At  least  a  prima 
facie  presumption  to  this  effect  ought  to  be  in- 
i^'dulged  in  in  cases  such  as  this,  where  bonds 
fnve  furnished  the  government  •to  secure  the 
proper  performance  of  duty  by  the  obligors  in 
such  bonds.  This  prhiclple,  we  think,  Is  il- 
lustrated lu  the  cases  of  Dalr  v.  U.  S..  16 
WaU.  1,  and  Butler  v.  U.  S.,  21  Wall.  272. 

When  the  otRcers  of  the  government  re- 
ceived this  bond  for  the  second  time,  and  the 
seals  were  then  found  upon  It,  there  was  noth- 
ing to  attract  their  suspicion  that  the  bond 
was  not  a  proper  Instrument,  executed  in  due 
form  by  all  the  obligors.  The  fact  that  it 
had  once  been  presented  without  seals,  and 
then,  when  the  objection  was  taken  to  that 
defect,  and  the  instrument  returned  to  How- 
gate on  that  account,  it  was  thereafter  again 
sent  in  by  Howgate,  one  of  the  obligors,  with 
the  seals  affixed  thereon,  was  not  a  circum- 
stance of  suspicion,  nor  one  to  raise  any  doubt 
as  to  the  consent  of  the  other  obligors  to  the 
placing  of  the  seals  upon  the  Instrument  sign- 
ed by  them.  Being  originally  signed  by  them 
for  the  purpose  of  acceptance  by  the  govern- 
ment, there  is  no  fact  upon  which  a  presump- 
tion could  be  based  that  they  would  refuse  to 
make  the  Instrument  complete  by  adding  their 
seals  when  it  was  found  that  they  had  been 
theretofore  omitted. 

The  cases  cited  by  counsel  for  the  defend- 
ants do  not  impair  the  strength  of  this  princi- 
ple, nor  do  away  with  the  presumption. 
Among  the  cases  cited  are  Follett  v.  Rose,  3 
McLean,  332.  Fed.  Cas.  No.  4,900.  The  case 
involved  but  a  question  of  fact,  which  was 
submitted  to  a  Jury,  whether  an  instrument 
that  was  produced  on  the  trial,  and  had  uo 


seals  attached  to  it,  had  had  them  attached 
when  the  instrument  was  originally  executed 
many  years  prior  thereto.  Edelln  r.  Sanders, 
8  Md.  118,  129,  contahis  nothing  Inconsisteut 
with  the  presumption  that  the  seals  In  this 
case  were  affixed  with  the  consent  of  the 
obligors. 

In  State  v.  Humbhrd,  54  Md.  327,  the  bon  1 
sued  on  had  no  seal  opposite  the  name  of  one 
of  the  obligors,  and  there  was  no  evidence^ 
that  he  had  adopted  the  seal  of  any  of  the 
other  parties  to  the  Instrument.  It  was  held 
that  the  instrument  was  not  his  bond,  be- 
cause, in  fact,  there  was  no  evidence  of  any 
seal  belonging  to  him  ever  having  been  affixed, 
and  no  such  seal  was  on  the  instrument  when  ^ 
it  was  produced  on  the  trial.  |§ 

•In  Chilton  v.  People,  66  111.  501,  a  bond  was  • 
sued  on,  while  the  instrument  produced  had  no 
seal.  It  was  held  that  the  fact  that  the  histru- 
ment  contained  the  statement  ^'sealed  with  my 
seal,"  when  there  was  no  seal  or  scroll,  did 
not  supply  the  defect  of  Its  absence. 

In  Barnett  v.  Abbott,  53  Vt  120.  the  instru- 
ment, when  executed,  had  no  seal,  but  when 
delivered  to  the  selectmen  it  was  sealed.  T\ke 
evidence  showed  that  the  sureties  did  not 
affix  the  seals  themselves, ;  and  Vu  fact  au- 
thorized no  one  to  affix  them  to  the  instru- 
ment. The  court  held  that  it  was  defectively 
executed.  (No  evidence  of  this  nature  is  to  be 
found  in  the  case  at  bar.) 

In  U.  S.  V.  Linn,  15  Pet  280,  311.  the  sec- 
ond and  third  counts  of  the  declaration  were 
upon  "an  Instrument  in  writing."  It  was 
not  averred  that  it  was  under  seal.  The  in- 
strument was  executed  under  an  act  of  con- 
gress providing  for  the  execution  of  a  bond. 
The  defendant  demurred  to  the  two  counts, 
and  the  question  was  certified  to  this  court 
upon  a  certificate  of  a  division  of  opinion 
(1)  as  to  whether  the  obligation  set  out  in 
the  declaration,  being  without  seal,  was  a 
bond  within  the  act  of  congress;  and  (2) 
whether  6uch  instrument  was  good  at  com- 
mon law.  It  was  held  that  the  instrument 
was  not  a  bond  within  the  act,  but  that  it 
was  good  at  common  law.  The  case  went 
down  for  further  proceedings,  during  which 
a  trial  was  had,  and  the  case  came  again 
before  this  court  on  writ  of  error,  and  it  is 
reported  in  1  How.  104.  It  seems  that  after 
the  case  went  down  the  pleadings  in  the 
case  were  altered,  and  finally  a  plea  was 
filed  on  the  part  of  the  defendants  alleging 
merely  that  seals  were  affixed  to  the  bond 
without  the  consent  of  the  defendants,  with- 
out alleging  that  it  was  done  with  the 
knowledge  or  by  the  authority  or  direction 
of  the  plaintiffs.  It  was  held  In  the  court 
below  that  the  special  demurrer  to  the  plea 
was  bad,  and  the  court  gave  judgment  for 
the  defendant,  adjudging  that  the  plea  was 
sufficient  in  law.  This  court  held  otherwise, 
and  It  was  upon  the  principle  that  the  pla- 
cing of  the  seals  thereon  after  the  execu- 
tion of  the  Instrument  was. a  material  alter- 
ation of  iU  but,  if  done  by  a  stranger,  and 
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gthe  instrument  was  ralld  withont  the  seals, 

*  and* was  declared  on  as  such  an  instrument, 
the  action  upon  It  could  be  maintained. 

In  U.  8.  T.  Nelson,  2  Brock.  64,  Fed.  Oas. 
No.  15,862,  fhe  parties  to  the  bond  were 
sureties,  and  signed  In  blanlc  before  the 
principal,  but  with  full  knowledge  of  the 
purpose  for  which  the  bond  was  to  be  exe- 
cuted. The  blanks  were  afterwards  filled 
up  in  their  absence  without  express  author- 
ity from  them,  and  given  to  the  officers  of 
the  United  States,  who  accepted  it.  It  was 
held  by  Marshall,  O.  J.,  "with  much  doubt, 
and  with  a  strong  belief  that  this  judgment 
will  be  reversed,"  that  the  law  is  for  de- 
fendants. Under  the  Cases  of  Dair,  16 
Wall.  1,  and  Butler,  21  WalL  272,  it  would 
seem  as  if  the  doubts  of  the  great  chief  jus- 
tice were  not  entirely  misplaced. 

Not  one  of  these  cases  lays  down  any 
principle  which  shows  the  ruling  of  the 
court  below  in  this  case  to  have  been  erro- 
neous. 

We  come  back,  then,  to  a  case  where  the 
proof  was  uncontradicted  of  a  signing  of 
an  Instrument,  reciting  that  it  was  sealed 
(when  in  fact  it  was  not),  and  that,  when 
sent  to  the  obligee,  it  was  returned,  in  or- 
der that  seals  might  be  affixed.  It  will,  in 
the  absence  of  evidence  to  the  contrary,  be 
presumed,  when  the  bond  is  again  presented 
with  seals,  that  they  had  been  inadvertently 
omitted,  and  that  the  sureties  had  consented 
to  th^r  being  placed  upon  the  instrument 
In  order  to  make  It  eCTectlve,— a  purpose 
which  they  must  have  originally  Intended 
when  they  executed  It  Any  other  presump- 
tion would  tend  to  show  that  the  sureties, 
when  signing  the  instrument,  intended  an 
idle  thing,— that  is,  to  sign  a  paper  which 
would  not  answer  the  purpose  for  which  it 
was  then  executed,— or  else  they  Intended  a 
fraud  upon,  and  to  act  dishonestly  towards, 
the  government.  Neither  presumption  should 
be  indulged  in.  The  presumption  called  for 
under  the  circumstances  is  the  one  which  is 
based  upon  the  view  that  the  principal  and 
the  sureties  intended  to  act  honestly,  and  to 
execute  an  instrument  which  would  be  ac- 
cepted by  the  government. 
^  Upon  the  case  as  It  stood  there  was  no 
g  question  to  be  submitted  to  the  jury  upon 

*  this  bond.  The  presumption  of  affinal  due 
execution  arose  from  the  evidence  given  on 
the  part  of  the  plaintiffs,  and,  as  none  was 
given  In  explanation  or  In  contradiction  of 
it,  the  presumption  was  sufficient  in  law  to 
base  a  finding  of  that  fact  thereon.  We 
think  that  no  sufficient  objection  in  regard 
to  the  sealing  of  the  bond  was  shown,  and 
that  this  assiprnment  of  error  is,  therefore, 
not  made  good. 

;?.  Anothor  objection  to. the  validity  of  the 
bond  is  taken  by  the  defendants,  which  Is, 
that  the  bond  was  extorted  colore  officii, 
and  is  void  for  that  reason.  The  defend- 
ants allege  that  there  was  no  statute  or  reg- 
ulation directing  or  permitting  the  exaction 


of  a  bond  from  an  officer  of  the  army  as- 
signed to  duty  In  the  signal  service  at 
Washington,  and  discharging  the  duties  of 
"property  and  disbursing  officer,"  and  that, 
therefore,  the  bond  exacted  from  Lieut. 
Howgate  was  void.  Defendants'  counsel  of- 
fered to  prove  that  some  time  aftef  he  had 
been  assigned  to  his  position  the  secretary' 
of  war,  through  his  chief  clerk,  directed 
that  Lieut  Howgate,  before  receiving  mon- 
eys upon  requisitions  made  by  him,  should 
file  a  bond  as  particularly  stated,  and,  If 
he  failed  to  file  such  bond,  that  he  should 
be  relieved  from  duty  as  disbursing  officer; 
that  Lieut.  Howgate  protested  against  this 
requirement  for  various  reasons,  which  he 
stated  to  the  chief  clerk,  who  informed  him 
that  the  secretary  of  war  had  made  his  de- 
cision upon  the  question  involved  after  due 
deliberation,  and  had  directed  that,  unless 
he  filed  the  required  bond,  he  should  be  re- 
lieved from  duty  as  disbursing  officer;  that, 
after  receiving  this  information  from  the 
chief  derk,  Lieut  Howgate  forwarded  to 
the  war  department  the  bond  upon  which 
this  suit  is  brought  The  evidence  was  re- 
jected, and  exception  taken  by  counsel  for 
the  defendant  It  Is  now  urged  that  such 
evidence  was  material;  that  it  showed  that 
the  bond  was  improperly  and  illegally  ex- 
torted from  Lieut  Howgate  under  fear  of 
losing  his  position  as  property  and  disburs- 
ing officer,  and  that  the  bond  is  therefore 
void. 

We  think  the  evidence  was  properly  ex- 
cluded, although  there  was  no  statute  spe- 
cially providing  for  the  execution  of  a  bond^ 
by   one   occupying   the   position    of   Lleut.g 
Howgate.  'The  order  of  the  war  department* 
that  a  bond  should  be  executed  was  one 
which  the  secretary  of  war  had  power  to 
make. 

It  was  held  in  the  case  of  U.  S.  v.  Tlngey, 
5  Pet  115,  that  the  United  States  had  a  right 
to  take  a  bond  to  Insure  the  faithful  perform- 
ance of  duty  on  the  part  of  an  individual  or 
officer  where  such  bond  was  voluntarily  giv- 
en, and  was  not  In  violation  of  any  provision 
of  law.  The  particular  bond  in  that  case 
was  held  void  as  being  extorted  under  color 
of  office  because  it  was  in  plain  violation  of 
the  statute  in  regard  to  giving  such  bond, 
and  it  was  demanded  of  the  party  upon  the 
peril  of  losing  his  office.  The  court  said,  un- 
der those  circumstances,  that  the  bond  was 
an  illegal  instrument  •*for  no  officer  of  the 
government  has  a  right,  by  color  of  his  office, 
to  require  from  any  subordinate  officer,  as  a 
condition  of  holding  offic^e.  that  he  should 
execute  a  bond  with  a  condition  d liferent  from 
that  prescribed  by  law."  The  court  also  said, 
however:  "Tliat  a  voluntary  bond  taken  by 
authority  of  the  proper  officers  of  the  treasury 
department,  to  whom  the  disbursement  of 
the  public  moneys  Is  Intrusted,  to  secure  the 
fidelity  In  official  duties  of  a  receiver  or  an 
agent  for  dlsbursery  of  public  moneys,  is  a 
binding  contract  between  him  and  his  sure- 
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ties  and  the  United  States,  although  such 
bond  may  not  be  prescribed  or  required  by 
any  positive  law.  The  right  to  take  such  a 
bond  is,  in  our  view,  an  Incident  to  the  duties 
belonging  to  such  a  department;  and,  the 
United  States  having  a  political  capacity  to 
talie  it,  we  see  no  objection  to  its  validity  in 
a  moral  or  a  legal  view."  Sec,  also,  U.  S.  v. 
Maurice,  2  Brocls.  96,  Fed.  Cas.  No.  15,747; 
Jessup  V.  U.  S.,  106  U.  S.  147,  1  Sup.  Ct  74,— 
wliere  the  same  views  are  set  forth. 

The  consideration  or  the  condition  of  the 
bond  must  not  be  in  violation  of  law;  It  must 
not  run  counter  to  any  statute;  it  must  not  be 
either  malum  prohibitum  or  malum  in  se. 
Otherwise,  and  for  all  purposes  of  secturity,  a 
bond  may  be  valid,  though  no  statute  directs 
its  delivery. 

We  do  not  understand  by  the  decision  In 
Peters,  above  cited,  that  the  meaning  of  the 
term  "voluntary  bond"  is  that  the  bond  must 
I,  have  been  offered  and  pressed  upon  the  gov- 
gernment  when  never  asked  for  or  demanded 
•  by  It.  It  is  a  voluntary  *bond  when  it  Is  not 
demanded  by  any  particular  statute  or  regu- 
lation based  thereon,  and  when  it  Is  not  ex- 
acted in  violation  of  any  law  or  valid  regula- 
tion of  a  department.  Having  the  right  to 
take  a  bond,  the  government,  in  a  case  like 
this,  has  the  right  to  demand  it  from  the  offi- 
cer, and  to  say  to  him  that,  if  he  do  not  give 
it,  he  will  not  be  continued  as  "a  property 
and  disbursing  ofBcer  of  the  signal  service.*' 
Such  a  demand,  when  complied  with,  does  not 
amount  to  the  illegal  exaction  or  extortion  of 
the  bond.  The  case  of  a  bond  so  procured 
differs  radically  from  a  case  like  that  of  Tin- 
gey,  supra,  inasmuch  as  the  bond  in  the  latter 
case  was  extorted  from  a  reluctant  officer, 
with  a  condition  therein  contained  different 
from  that  which  the  statute  called  for. 

The  power  of  the  government  to  take  bonds 
in  cases  of  this  nature  in  the  absence  of  any 
law  or  general  regulation  to  that  effect,  but 
by  direction  of  the  head  of  a  department,  was 
recognized  again  in  the  case  of  U.  S.  v.  Brad- 
ley, 10  Pet  343»  859.  In  that  case  the  bond 
taken  contained  conditions  beyond  those  pro- 
vided for  in  the  act  of  congress,  yet  it  was 
held  that  those  conditions  which  were  within 
the  act  were  valid,  and  could  not  be  regarded 
as  extorted  from  the  obligor,  although  they 
were  set  forth  in  the  same  inatrument  which 
contained  other  and  illegal  conditions.  The 
Case  of  Tlngey,  supra,  was  cited  by  the  court, 
and  approved  as  to  the  principle  that  the  Unit- 
ed States  may  take  a  bond  as  security,  etc, 
when  not  in  violation  of  any  statute. 

In  this  case  we  think  the  bond  was  a  volun- 
tary bond  in  the  sense  that  It  was  not  illegally 
extorted  from  the  defendant  Howgate  under 
color  of  office,  or  by  threats  from  a  superior 
officer;  that  the  United  States,  through  the 
secretary  of  war,  had  the  right  to  demand  a 
t)ond  with  conditions  such  as  the  bond  in  ques- 
tion contains;  and  that  it  did  not  cease  to  be 
a  voluntary  bond  merely  because  Lieut.  How- 
gate  did  not  gratuitously  and  without  request 


proffer  it,  and  ask  that  it  might  be  received,  or 
because  he  was  reluctant  to  give  it,  and  only 
gave  It  upon  the  demand  of  the  secretary. 
Under  the  facts  developed  in  this  case,  situated 
as  lieut  Howgate  was  with  respect  to  the 
public  moneys,  the  United  States,  having  the 
right  to  take  a  bond,  had  the  right  to  demand 
it  under  penalty  of  refusing  to  permit  him  to 
longer  remain  as  a  disbursing  officer,  or  to  fur- 
ther receive  public  moneys  for  disbursement 
by  him.  An  action  brought  in  the  Southern 
district  of  New  York  by  the  United  States 
against  Rogers,  one  of  the  sureties  on  this 
same  bond,  was  decided  in  favor  of  the  gov- 
ernment by  the  United  States  district  court  (28 
Fed.  607),  and  that  judgment  was  affirmed 
by  the  United  States  circuit  court  in  the  South- 
ern district  of  New  York  (32  Fed.  SOO).  On 
writ  of  error  to  this  court  the  Judgment  was 
affirmed,  but  not  on  any  ground  affecting  the 
merits.  Both  the  district  and  circuit  courts 
held  the  bond  was  good,  and  adjudged  accord- 
ingly. 

We  are,  in  view  of  all  the  facts,  of  opinion 
that  the  refusal  to  admit  the  evidence  offered 
by  defendants*  counsel  upon  this  issue  did  not 
constitute  any  error  on  the  part  of  the  learned 
trial  court 

4.  Another  objection  taken  by  the  defend- 
ants is  that  this  bond  is  void  for  uncertainty, 
because  there  was  no  law  creating  any  such 
position  as  that  "of  property  and  disbursing 
officer  of  the  signal  service,  U.  S.  A.,"  nor  any 
law  or  army  regulation  dehning  the  duties  of 
any  such  officer. 

The  signal  service  corps,  as  a  branch  of  the 
army,  was  known  during  the  war.  After  its 
close,  and  as  long  ago  as  1670,  congress,  by  a 
Joint  resolution  approved  on  the  9th  day  of 
February  of  that  year,  authorized  the  secre- 
tary of  war  to  provide  for  the  taking  of 
meteorological  observations  at  the  military  sta- 
tions and  other  points  in  the  Interior  of  the 
continent,  and  for  giving  notice  on  the  north- 
em  lakes  and  seaboard  of  the  approach  and 
course  of  storms.  On  the  28th  of  February, 
1870,  the  secretary  of  war  addressed  a  written 
communication  to  Brig.  Qen.  Meyer,  chief 
signal  officer  of  the  army,  in  which,  after  em- 
bodying the  Joint  resolution,  as  above  referred 
to,  the  secretary  of  war  continued:  "In  view 
of  this  enactment,  I  have  to  inform  you  that 
you,  as  chief  signal  officer  of  the  army,  are 
charged  with  the  duties  to  arise  under  the  pro-^ 
visions  of  the  same,  subject  to  the  direction^ 
of  the^secretary  of  war."  On  the  10th  of* 
June,  1872,  one  of  the  appropriation  bills  was 
approved,  in  which  was  an  appropriation  of 
$250,000  to  provide  materials  and  to  pay  for 
telegraphhig  the  weather  reports  onder  the 
authority  and  regulations  of  the  secretary  of 
war;  and  on  the  27th  of  June,  1872,  the  war 
department  directed.  In  a  written  communica- 
tion addressed  to  the  chief  of  the  United 
States  signal  corps,  that  such  officer,  and  all 
persons  who  had  been  or  should  be  thereafter 
designated  and  employed  by  him  for  the  tak- 
ing of  meteorological  observationsi  etc,  were 
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thereby  recognized  and  appointed  as  agents  of 
the  war  department  for  those  purposes.  By 
the  army  appropriation  act  of  1874  (IS  Stat 
72)  it  wns  enacted  that  the  signal  serrlce 
should  be  maiutained  as  then  organized  under 
the  authority  of  the  secretary  of  war.  There- 
after, and  on  the  2oth  of  July,  1876,  Lieut 
Howgate,  then  acting  signal  officer  and  assist- 
ant at  Washington,  was  duly  assigned  by  the 
chief  signal  officer  to  duty  as  **property  and 
disbursing  officer"  at  the  signal  office  at 
Washington,  with  such  other  duties  as  might 
be  assigned  to  him.  Appropriations  of  a  slml- 
hir  nature  to  that  above  mentioned  for  the 
signal  service  have  been  constantly  made  by 
congress  ever  since. 

The  Revised  Statutes  also  authorized  (sec- 
tion 161)  ''the  head  of  each  department  to 
prescribe  regulations  not  Inconsistent  with 
law  for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks,  and  dis- 
tribution and  performance  of  its  business, 
and  the  custody  and  use  and  preservation  of 
the  records,  papers  and  property  pertaining 
to  it"  Section  1094  of  the  Revised  Statutes 
recognized  the  existence  of  the  chief  signal 
officer  of  the  army  of  the  United  States,  and 
section  1195  gave  to  that  officer  the  rank  of 
colonel  of  cavalry,  and  directed  that  under 
the  direction  of  the  secretary  of  war  he 
should  have  charge  of  all  signal  duty,  and  of 
all  books,  papers,  and  apparatus  connected 
therewith. 

Upon  this  evidence  we  think  it  apparent 
that  in  the  proper  conduct  of  his  office  the 
chief  signal  officer  had  the  right  to  deslg- 
o  nate  one  of  the  officers  detailed  for  service 
§  under  blm  as  a  ''property  and  disbursing  of- 
*  ficer,"  to  whom  should  belong^^as  provided 
for  in  the  order  of  such  chief,  the  custody 
of  all  government  property  and  funds  per- 
taining to  the  office  of  the  chief  signal  of- 
ficer; and  that  such  chief  signal  officer  had 
the  power,  under  the  general  direction  of  the 
secretary  of  war,  to  provide  that  the  prop- 
erty and  disbursing  officer  should  be  respon- 
sible for  the  due  execution  of  his  duties  as 
such.  The  secretary  in  this,  among  other, 
ways  recognized  and  approved  the  appoint- 
ment of  Howgate  as  a  disbursing  officer, 
and  directed  him  to  give  a  bond  as  such  of- 
ficer, and  he  thereby  recognized,  and  in  ef- 
fect provided,  that  there  should  be  such  an 
office.  Among  the  duties  of  such  an  office 
ft  is  plain  was  that  of  receiving  and  dis- 
bursing those  moneys  which  had  been  ap- 
propriated by  congress  for  the  signal  serv- 
ice, and  which  came  to  him  by  reason  of 
ills  designation  as  the  property  and  disburs- 
ing officer  of  that  branch  of  the  service  at 
W'iisliingtcu.  If  all  the  duties  of  such  of- 
fiit  r  were  not  clearly  specified  and  defined 
by  hiw  or  the  regulations  of  tlie  department 
in  whici)  lie  was  serving,  it  was  at  least 
<l«snrl.v  a5»]«j)«vut  that  the  public  moneys 
which  lie  received  he  was  bound  to  honestly 
disburse  and  to  account  for  to  the  proper 
oflicers  of  the  government  As  a  security  for 
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the  honest  discharge  of  such  duties,  the 
bond  in  question  was  given,  and  one  of  the 
conditions  of  the  bond  was  that  he  should 
"faithfully  expend  all  public  moneys,  and 
honestly  account  for  the  same,  and  for  ail 
public  property  which  shall  or  may  come 
into  his  hands  on  account  of  the  signal  serv- 
ice of  the  United  Sdtates  army  without  fraud 
or  delay."  When  he  was  guilty  of  the  for- 
gery of  vouchers,  and  the  embezzling  of  the 
public  moneys  received  by  him  as  said  of- 
ficer, there  can  be  no  doubt  or  uncertainty 
that  such  conduct  was  a  plain  violation  of 
his  duty  as  an  officer,  and  that  the  condi- 
tion of  the  bond  certainly  and  plainly  cov- 
ered such  conduct  and  was  violated  thereby. 

The  principle  decided  in  U.  S.  v.  Bradley. 
10  Pet  2(43,  that  bonds  and  other  deeds  may 
be,  and  in  many  cases  are,  good  in  part  and 
void  for  the  residue,  where  the  residue  is 
founded  in  Illegality,  but  not  malum  In  se, 
may  be  invoked  in  this  case.  The  two  con- 
ditions of  the  bond  were  (1)  that  Lieut  How-^ 
gate  should  carefully  discharge  the  duties  g 
of  •property  and  disbursing  officer  of  the« 
signal  service;  and  (2)  that  he  should  faith- 
fully expend  all  public  money,  and  honestly 
account  etc.,  as  already  stated.  The  condi- 
tion that  he  should  carefully  discharge  the 
duties  of  the  office  might  perhaps,  be  re- 
garded as  somewhat  vague,  on  account  of 
the  uncertainty  as  to  what  constituted  all 
of  those  duties,  but  there  is  neither  vague- 
ness nor  uncertainty  in  the  other  condition 
above  stated.  If  the  first  condition  were  to 
be  held  void  for  uncertainty,  there  is  no 
valid  reason  for  holding  that  the  second  con- 
dition is  also  void,  although  not  at  all  un- 
certain. When  the  cause  of  action  consists 
in  a  breach  of  that  particular  condition  of 
the  bond  which  la  plain,  definite,  and  cer- 
tain, there  is  no  reason  for  denying  a  recov- 
ery because  of  the  uncertainty  of  another 
condition  which  need  not  be  referred  to  in 
order  to  sustain  the  action. 

Counsel  for  defendants  ask:  *'What  proof 
was  there  that  it  was  the  duty  of  Howgate. 
under  a  bond  with  a  penalty  of  ^12,000,  to 
receive  and  disburse  the  enormous  sums 
charged  against  him  in  the  'consolidated 
transcript'  aggregating  the  sum  of  $1,132,- 
742.32,  in  the  brief  period  of  about  two 
years?"  The  attention  of  the  war  depart- 
ment had  been  called  to  the  signal  service 
office  at  Washington  by  reason  of  a  requi- 
sition for  $50,000,  in  February,  1878,  to*  be 
paid  to  Lieut  Howgate  as  disbursing  officer 
of  the  signal  service.  The  answer  to  such 
requisition  given  from  the  war  department 
among  other  things,  was  that  "requisitions 
for  advances  should  be  for  a  less  amount 
than  fifty  thousand  dollars,  or  should  not 
exceed  twenty-five  thousand  dollars  at  any 
one  time.*'  The  acts  of  congress  making 
appropriations  for  the  signal  service  also 
show  that  a  large  amount  of  public  moneys 
would  be  disbursed  In  the  course  of  each 
year  through  the  office  of  the  chief  signal 
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officer  of  the  army.  How  mnch  that  sum 
would  reach  it  was  not  necessary  to  know 
accurately.  A  bond  exacted  for  the  sum  of 
$12,000  was  very  Ukely  demanded  In  view  of 
the  fact  that  frequent  settlements  were  cus* 
tomary  between  the  officer  and  the  treas- 
e|Ury  department,  and  that  requisitions  were 
g  not  to  be  made  for  any  enormous  sum  at 

•  any  one  time.  With  such  checks  ♦upon  the 
receipt  and  disbursement  of  public  moneys, 
it  might  well  have  been  thought  that  the 
amount  demanded  was  sufficient  Reference 
was  also  had  in  the  letter  from  the  war 
department  to  the  amount  of  the  bond  de- 
manded of  a  commissary  of  subsistence  hav- 
ing the  same  rank,  though  in  a  different 
branch  of  the  service,  and  also  charged 
with  the  receipt  and  disbursement  of  lar^ 
amounts  of  public  moneys.  ▲  bond  in  the 
same  penalty  as  that  given  by  such  an  offi- 
cer was  evidently  supposed  to  offer  sufficient 
security  for  the  government.  Although, 
when  the  bond  was  executed,  it  might  not 
have  been  supposed  that  the  officer  would 
have  such  large  sums  to  disburse,  that  fact 
forms  no  defense  to  an  action  on  the  bond, 
which  was  conditioned  for  the  honest  dis- 
bursement of  the  public  moneys,  whatever 
might  be  their  amount 

So  far  as  this  cause  of  action  is  concerned, 
the  bond  is  not  void  for  uncertainty,  and  the 
exception  of  the  defendants  is  unsustained. 

S.  The  defendants  also  claim  the  existence 
of  error  in  the  decision  of  the  court  below 
that  the  settlement  of  Howgate's  accounts 
was  not  a  bar  to  the  action.  The  evidence 
shows  that  his  accounts  had  been  regularly 
stated  and  passed  upon  by  the  accounting 
officers  of  the  treasury,  and  a  certificate 
given  him  of  nonindebtedness.  These  facts, 
the  defendants  say,  were  matters  of  record 
in  the  treasury  department,  and  they  urged 
that  the  plaintiff  should,  therefore,  be  es- 
topped from  maintaining  this  action. 

To  the  same  effect  is  the  objection  that  the 
government  is  estopped  from  maintaining  this 
suit  by  the  inequitable  representations  and  con- 
duct of  their  agents,  which  misled  the  surety 
Moses,  to  his  prejudice. 

It  is  necessary  to  see  what  this  alleged  set- 
tlement was  that  is  set  up  by  the  defendants 
as  a  bar  to  the  maintenance  of  this  action.  It 
is  seen  by  reference  to  paragraph  2301  of  the 
army  regulations,  which  Is  set  forth  In  the 
statement  of  facts,  that  it  was  necessary  to 
obtain  certificates  of  nonindebtedness  before 
an  officer  retiring  from  the  service  could  ob- 
^  tain  final  payment  of  his  salary.  Immediately 
g  upon  his  resignation  being  offered,— December 

•  7,  1880,— Lieut.  Howgate*proceeded  to  obtain 
the  necessary  certificates.  He  procured  from 
the  third  auditor  of  the  treasury  department 
various  certificates  under  dates  of  October  1, 
December  10  and  23,  1880,  January  6  and 
April  26,  1881.  These  certificates  were  for 
different  quarters  for  the  years  1879  and  1880, 
and  certified  that  the  auditor  liad  examined 
and  adjusted  the  account  of  H.  W.  flowgate. 


Lieutenant  20th  infantry,  A.  8.  O.,  and  found 
the  same  balanced,  **as  appears  from  the 
statement  and  vouchers  herewith  transmitted 
for  decision  and  certification.'* 

The  last  certificate,  signed  by  the  third  au- 
ditor, reads  as  follows: 

"Certificate  of  Nonindebtedness. 

"Treasury  Department,  Third  Auditor's  Office, 
"AprU  26,  1881. 

"It  is  hereby  certified  that  the  accounts  and 
returns  of  H.  W.  Howgate,  Lt  20th  Inf.,  late 
acting  signal  officer,  U.  8.  A.,  have  been  ex- 
amined, found  correct,  and  are  dosed. 

"This  certificate  is  granted  to  satisfy  the  pay 
department  that  the  above-named  officer  is  not 
indebted  to  the  United  States  on  the  books  of 
this  office  at  the  date  hereof." 

Certificates  shnUar  in  thehr  nature  were  ob- 
tained from  the  offices  of  the  chief  of  en- 
gineers, the  quartermaster,  the  ordnance  de- 
partmentp  second  auditor's  office,  the  pay- 
master's and  the  commissary  general's  depart- 
ments. Bach  certified  substantially  that  How- 
gate  "was  not  charged  on  the  books  of  that 
office  as  a  debtor  to  the  United  States,"  or 
"th^t  his  returns  had  been  received,  examined, 
and  found  correct,"  or  "that  there  were  no 
charges  remaining  against  him  on  the  books 
of  the  office." 

There  is  no  proof  that  any  one  of  these 
certificates  was  ever  seen  by  the  sureties,  or 
was  known  by  theib  to  exist;  nor  is  there 
evidence  tliat  a  settlement  of  any  nature  had 
ever  been  made  between  the  principal  and  his 
sureties  based  upon  or  by  reason  of  the  certJA- 
cates,  nor  that  the  condition  of  the  sureties 
had  been  at  all  changed  because  of  the  ex- 
istence of  the  certiflcates,  or  any  one  of  them.^ 
The  certificates  were,  of  course,  based  onlyg 
upon  what  appeared  after  an  examination^of • 
the  books  in  each  department  Undoubtedly 
they  were  prima  facie  evidence  of  the  facta 
they  certified  to,  and,  in  the  absence  of  any 
evidence  of  mistake  or  of  fraud  attacking  the 
integrity  of  the  items,  or  any  of  them,  appear- 
ing on  the  books,  and  upon  which  the  certifi- 
cates were  based,  they  would  be  conclusive  hi 
favor  of  the  officer  in  any  action  against  him. 
Soule  V.  U.  8.,  100  U.  S.  8,  11;  U.  S.  v.  Bell, 
111  U.  S.  477,  4  Sup.  Ct  498;  Ex  parte  Ran- 
dolph, 2  Bnxdc.  447,  475,  Fed.  Oas.  No.  11.- 
558;  U.  S.  V.  Bckford,  1  How.  250,  263;  U.  S. 
V.  Hunt,  105  U.  S.  184,  187.  They  would  not 
however,  be  conclusive  as  against  evidence  of 
the  forgery  of  any  vouchers  upon  which  the 
accounts  had  been  founded  and  the  settlement 
arrived  at    This  is  too  plain  for  argument 

It  is  urged,  however,  that  even  If  the  certifi- 
cates and  books  upon  which  they  were  based 
would  ordinarily  be  open  to  explanation,  and 
would  not  be  regarded  by  the  courts  as  con- 
clusive, the  rule  is  nevertheless  changed  in 
this  case  by  the  action  of  the  officers  of  the 
government,  by  reason  of  which  the  govern- 
ment is  estopped  from  showing  the  falsity 
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of  tbe  certificates  and  the  forgery  of  the 
Touchers.  The  government  Is  charged  with 
laches  in  falUng  to  take  proper  means  of  en- 
forcing Its  demands  against  Howgate,  and  in 
failing  to  promptly  notify  the  sureties  of  the 
fact  of  his  defalcation,  and  of  their  liability  to 
respond  on  that  account  to  the  extent  of  the 
penalty  of  the  bond. 

As  late  as  April  26,  1881,  the  government 
was  ignorant  of  any  cause  of  suspicion  against 
Ldeut  Howgate,  for  on  that  date  the  third 
auditor  of  th«  treasury  department  certified 
to  the  correctness  of  Howgate's  accounts  and 
returns.  Between  that  time  and  the  24th  of 
August,  1881,  the  suspicions  of  the  ofilcers  of 
the  government  were  aroused,  an  examination 
of  the  books  was  made,  other  investigations 
were  entered  upon,  and  the  facts  of  the  de- 
falcation discovered,  and  on  the  last-named 
day  a  suit  was  commenced  against  Howgate 
for  the  purpose  of  recovering  the  sum  of 
$101,257.oa  The  "particulars  of  demand"  ac- 
companying the  declaration  showed  that  the 
^suit  was  commenced  to  recover  money  unlaw- 
g  fully  drawn  and  obtained  by  Howgate  from 
•  the  treasury  of  the  United  States* on  checks 
drawn  by  him  on  the  treasurer  for  the  amount 
stated,  aggregating  the  amount  sued  for  in 
the  action.  The  defendant  appeared  In  the  ac- 
tion by  attorney,  and  finally  Jud^pnent  for 
want  of  an  answer  was  entered  on  the  24th 
of  May,  1883,  and  $28,000,  subsequently  real- 
ized on  the  sale  of  the  defendant's  property^ 
was  credited  on  the  judgm^it. 

The  suit  had  been  commenced  in  the  supreme 
court  of  the  District  of  Columbia,  and  How- 
ji^ate,  the  defendant,  and  Moses,  one  of  the 
sureties  on  his  bond,  were  residents  of  the  city 
of  Washington,  in  that  District,  and  had  been 
for  many  years.  It  is  impossible  to  suppose 
that  the  fact  of  the  alleged  defalcation  of 
Howgate  was  unknown  to  Moses.  The  record 
shows  that  a  personal  service  upon  Howgate 
was  not  obtained  for  the  commencement  of  the 
action  against  him,  which  would  imply  an  in- 
ability to  discover  him  within  the  District,  or 
else  his  absence  therefrom.  The  affidavit  used 
upon  obtaining  the  attachment  showed  that 
Howgate  was  aware  of  the  Investigation  going 
on  in  relation  to  his  accounts,  and  that  with 
such  knowledge  he  suddenly,  and  without  de- 
claring any  other  business  or  reason  for  leav- 
ing, left  the  District  without  Indicating  how 
long  he  would  remain,  or  when,  if  ever,  he 
would  return.  The  presumption  is  veiy  strong 
from  all  these  circumstances  that  Moses,  atter 
Howgate*s  departure  from  Washington,  knew 
of  the  alleged  defalcation,  and  of  the  suit 
brought  by  the  government  against  Howgate. 
There  can  be  no  well-founded  claim  that  such 
suit  was  not  commenced  promptly,  and  there 
Is  no  evidence  that  it  was  not  prosecuted  with 
due  diligence,  even  though  no  answer  had 
been  put  in  up  to  the  time  when  the  Judgment 
was  taken.  Various  reasons  might  have  existed 
for  the  delay  between  the  commencement  of  the 
action  and  the  entry  of  judgment,  which  can- 
not-be  said  to  have  been  unusual.    There  is 


nothing  hi  the  fact  that  the  government  sued 
Howgate  alone,  without  calling  upon  the  sure- 
ties in  the  bond  which  would  operate  to  the  In- 
Jury  of  the  sureties.  And  there  is  no  evidence 
that  the  siureties  suffered  any  damage  by  rea- 
son of  any  action  or  lack  of  action  on  the  part 
of  the  government  ^ 

As  to  the  certificates  of  noniiidebtedness,g 
there  is  no  legal*presumptIon  that  the  sure-* 
ties  had  any  knowledge  that  these  certifi- 
cates had  ever  been  given  to  Uowgate,  ei- 
ther at  the  time  of  or  soon  after  his  resigna- 
tion, or  at  all.  The  case  of  U.  S.  v.  Alexan- 
der, 110  U.  S.  325,  4  Sup.  C?t  99,  does  not 
hold  that  there  Is  any  such  presumption. 
In  that  case  the  secretary  of  the  treasury 
having  abated  taxes  against  the  defendant, 
under  an  act  of  congress,  the  commissioner 
of  internal  revenue  gave  notice  of  the  fact 
to  the  prtndpaUi  in  the  bond,  who  then  gave 
the  same  notice  to  their  sureties;  and  the 
case  was  not  decided  on  the  ground  of  any 
presumption  of  knowledge  on  the  part  of 
the  sureties  as  to  the  abatement. 

We  have  looked  at  the  cases  cited  by  the 
counsel  for  the  defendants  upon  this  branch 
of  the  case.  They  all  show  either  the  giv- 
ing of  notice  to  the  sureties  of  payment  of 
the  debt  for  which  they  were  originally  lia- 
ble, or  an  admission  of  payment  of  the  debt 
by  the  holder  thereof,  or  a  declaration  of 
the  holder  of  the  security  that  he  would  ex- 
onerate the  surety,  or  else  a  reliance  by  the 
sureties  upon  some  conduct  of  the  holder 
of  the  security  towards  them,  and  a  neces- 
sary Injury  to  them  if  the  holder  should 
be  permitted  to  subsequently  assume  a  dif- 
ferent attitude.  The  cases  referred  to  are 
placed  in  the  margin. i 

The  case  here  is  entirely  barren  of  evi- 
dence that  the  fiuretles  had  knowledge  of 
any  fact  going  towards  their  exoneration,  or 
that  they  acted  or  failed  to  act  in  any  par- 
ticular with  reference  to  their  principal  by 
reason  of  the  conduct  of  the  government  of- 
ficials or  the  existence  of  the  certificates 
mentioned.  We  are  of  opinion,  also,  that  m. 
such  exonerating  fact  existed. 

We  are,  therefore,  unable  to  find  either  In. 
the  certificates  alluded  to  or  in  the  action^ 
of  the  officials  connected  with  the  govern 
ment  anything  precluding  the  Inquiry  as  ti^ 
the  actual  and  true  state  of  the  accountig 
upon  which  the  judgment  laHhls  case  rests* 
The  exception  of  the  defendants  upon  this 
ground  cannot  prevaiL 

e.  The  defendants  also  took  exception  tc 
the  decision  of  the  court  below  in  permit- 
ting plaintiff  to  introduce  certain  transcripts 
of  the  books  and  proceedings  of  the  treas 

lU.  S.  V.  Alexander,  110  U.  S.  325,  4  Sup.  Ct 
09;  Harris  v.  Brooks,  21  Pick.  197;  Carpen 
ter  V.  King,  9  Mete.  (Mans.)  511;  Baker  ▼. 
Briggs,  8  Pick.  131;  Tnylor  v.  Lohman,  74  Ind 
418;  Thornburg  v.  Madren,  38  Iowa.  380, 
Chambers  v.  Cochran,  18  Iowa,  159;  Gordoii 
V.  McCarthy,  3  Whart.  406;  Brooking  v.  Bank, 
83  Ky.  431;  Aaron  V|.:Mendd,  78  I^.  427;  1 
Greenl.  Bv*  I  207,       "^'^^^ 
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nrj  department  for  the  purpose  of  proYlng 
the  actual  state  of  the  accounts  between  the 
goyemment  and  Howgate.  These  tran- 
scripts were  objected  to  on  two  grounds: 
(1)  That  they  showed  on  their  face  that  they 
were  mere  statements  of  balances,  and  not 
the  entire  account  between  the  parties;  (2) 
that  they  showed  that  the  government  offi- 
cers had  made  a  restatement  of  Howgate*s 
accoimt  after  he  ceased  to  be  property  and 
disbursing  officer,  and  that  there  was  no  au- 
thority for  making  such  restatement,  and 
that  it  was  not  evidence  against  the  defend- 
ants. We  think  that  neither  objection  is 
well  founded. 

The  transcripts  were  received  under  sec- 
tion 886  of  the  Revised  Statutes  of  the  Unit- 
ed States,  and  were  certified  to  under  the 
hand  of  the  secretary  of  the  treasury  and 
the  seal  of  the  treasury  department  on  the 
19th  of  November,  1884.  There  was  also  a 
certificate  from  the  third  auditor  of  the 
treasury  department  attached  to  the  papers, 
and  certifying  that  they  were  transcripts 
from  the  books  and  proceedings  of  the 
treasury  department,  and  that  the  papers 
annexed  thereto  were  true  copies  of  the 
originals  on  file,  and  of  the  whole  of  said 
originals.  Then  followed  a  copy  of  the 
l>ond,  and  then  another  certificate  from  the 
tliird  auditor  that  he  had  "examined  and 
adjusted  the  account  of  H.  W.  Howgate, 
Lieutenant  20th  Infantry,  property  and  dis- 
bursing officer  signal  service  U.  8.  army, 
from  April,  1878,  to  September,  1880,  and 
found  the  balance  as  follows"  (giving  the 
balance  for  each  fiscal  year  for  the  years 
1870,  1880,  and  1881,  and  resulting  in  a  bal- 
ance due  the  United  States  of  $133,255.22). 
This  last  certificate  thus  made  by  the  third 
auditor  does  not  purport  to  certify  to  a  copy 
of  the  whole  account  between  the  govern- 
ment and  Howgate.  The  account  which 
first  follows  the  certificate  is  termed  a  "con- 
solidated settlement,**  and  is  simply  a  sum- 
nmary  of  the  amount,  giving  only  the  total 
g  amount  due  the  United  States  for  each  of 
*  the  fiscal  years  stated.  It  does  not* pur- 
port to  be  the  full  account  between  the  par- 
ties. Following  that  summary  or  "consoli- 
dated account,"  however,  are  the  transcripts 
from  the  books  of  the  treasury  department, 
containing  the  account  of  Howgate,  '•prop- 
erty and  disbursing  officer,  signal  service  of 
the  United  States,  with  the  United  States,** 
including  Items  of  credits  and  of  disburse- 
ments. In  other  words,  both  sides  of  the 
account  are  given  in  these  transcripts,  and 
also  the  items  of  difference;  that  is,  those 
items  of  credit  which  had  been  originally 
claimed  by  and  allowed  to  Howgate,  but 
which  were  subsequently  disallowed  by  the 
accounting  officers  of  the  government  on  a 
restatement  of  the  account,  were  given  in 
full.  This  restatement  had  been  made  in 
1884,  on  the  ground  that  many  of  the  vouch- 
ers for  items  that  had  been  formerly  al- 
lowed Howgate  were  forged  or  otherwise 


fraudulent  Copies  of  the  alleged  fraudu- 
lent vouchers  are  also  set  forth.  If,  there- 
fore, the  so-called  "consolidated  settlement" 
were  Inadmissible,  as  not  being  a  full  ac- 
count, it  was  wholly  Immaterial,  because  the 
same  facts  would  appear  from  an  examina- 
tion of  the  account  between  Howgate  and 
the  United  States,  both  sides  of  which  were 
contained  in  the  other  transcripts  accompa- 
nying that  consolidated  settlement 

We  think  the  certificate  aa  to  those  tran- 
scripts was  entirely  sufficient  and  the  tran- 
scripts themselves  were  admissible  as  suf- 
ficient transcripts  from  the  books  and  pro- 
ceedings of  the  treasury  department  within 
section  886,  Rev.  St,  and  that  the  certifi- 
cate which  certified  that  the  papers  annexed 
to  the  transcript  were  true  copies  of  the 
originals  on  file,  and  of  the  whole  of  such 
originals,  was  a  full  compliance  with  law. 
U.  a  V.  Plnson,  102  U.  S.  549;  U.  8.  v.  Bell, 
111  U.  S.  477,  4  Sup.  Ct  498. 

▲8  to  the  objection  that  the  transcripts 
show  on  their  face  that  the  accounts  there- 
in referred  to  had  been  restated  since  the 
acceptance  of  the  resignation  of  Lieut.  How- 
gate, and  that  there  was  no  authority  to 
make  such  restatement  we  think  the  objec- 
tion untenable.  Ab  has  been  heretofore 
stated,  there  had  been  no  actual  and  formal 
settlement  between  the  government  and 
Howgate,  and  no  admission  made  by  the 
government  for  the  purpose  of  discharging  g 
him  and  his  sureties* from  liability  on  the* 
bond.  Howgate,  for  the  purpose  of  obtain- 
ing payment  of  his  own  salary,  had  procur- 
ed certain  statements  from  various  depart- 
ments, acknowledging  that  by  the  books  of 
those  departments  he  did  not  appear  indebt- 
ed to  the  government  and  by  virtue  of  those 
certificates  he  had  obtained  final  payment  of 
his  salary;  but  subsequently  to  that  time, 
when  other  facts  became  known,  causing  an 
Investigation  into  the  state  of  the  accounts, 
it  became  apparent  that  Lieut  Howgate,  at 
the  time  when  he  obtained  these  certificates 
of  nonlndebtedness,  was  In  truth  a  default- 
er, and  that  he  owed  the  government  over 
a  hundred  thousand  dollars.  After  the  final 
payment  of  his  salary,  when  these  facts  be- 
came known,  the  acting  chief  signal  officer 
made  up  a  statement  of  the  account  between 
Howgate  and  the  government  which  show- 
ed in  detail  the  vouchers  and  checks  which 
were  known  to  be  fraudulent  with  the 
names  of  witnesses,  etc.,  which  statement 
was  sent  to  the  secretary  of  war,  together 
with  a  report  of  the  office  making  up  the 
account  showing  the  true  state  of  the  ac- 
count After  that  time,  and  In  compliance 
with  the  request  of  the  solicitor  of  the  treas- 
ury, the  secretary  of  war  sent  to  the  second 
comptroller  of  the  treasury  this  statement 
of  the  account  together  with  a  copy  of  the 
report  of  the  acting  chief  signal  officer, 
which  accompanied  it;  and  the  secretary 
stated  that  the  papers  were  forwarded  to 
the  second  comptroller  with  a  view  to  a  r»* 
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^statement  of  the  accounts  of  Howgate  for 
ciRe  in  a  suit  on  his  bond  of  April  2,  1878. 

It  therofore  appears  tliat  this  so-called  **re- 
titatement  of  the  account"  was  no  mere  gra- 
tuitous and  unsolicited  work  on  the  part  of 
the  cierks  of  the  treasury  department,  but 
that  the  restatement  was  made  subatantlal* 
ly  by  direction  of  the  secretary  of  war,  un- 
der the  supervision  of  the  second  comptrol- 
ler of  the  treasury,  and  asked  for  by  the 
8olicitor  of  that  department;  and  it  was 
all  done  that  from  the  books  and  proceed- 
iugs  of  the  treasury  department  a  transcript 
might  be  made  that  would  show  the  actual 
state  of  the  accounts  between  the  govern- 
ment and  Howgate  after  excluding  these 
^  false  and  forged  vouchers  upon  which  he 
§had  obtained  credit,  and  by  means  of  which 
*  he  *was  enabled  to  procure  the  certificates 
of  nonindebtedness  above  referred  to.  The 
idea  that  under  circumstances  like  these 
there  would  be  no  power  In  the  officers  of 
the  government  to  restate  an  account  be- 
twecn  the  government  and  an  officer  by  dis- 
allowing credits  given  him  upon  false  and 
forged  vouchers,  cannot  be  entertained  for 
a  moment  The  cases  already  referred  to 
in  this  opinion  dispose  of  such  a  claim. 

7.  One  other  objection  was  taken  upon  the 
trial,  and  that  was  to  the  admission  of  the 
judgment  recovered  against  Howgate  by  the 
government. 

Neither  surety  was  a  party  to  that  Judg- 
ment, which  was  solely  against  Howgate; 
and  the  record  in  that  case  was  admitted  in 
evidence  under  the  objection  and  exception 
of  the  defendants.  We  are  of  opinion  that 
the  Judgment  was  properly  admitted  in  evi- 
dence against  the  surety.  It  proved,  at 
least  prima  facie,  a  breach  of  the  bond  by 
showing  the  amount  of  public  moneys 
which  Howgate,  the  principal,  had  failed  to 
faltlifully  expend  and  honestly  account  for. 
It  was  far  beyond  the  penalty  in  the  bond, 
and,  unexplained,  the  Judgment  was  suffi- 
cient evidence  of  the  breach  of  condition. 
Onimmond  v.  Prestman's  Ex'rs,  12  Wheat 
r»ir):  U.  S.  v.  Allsburg,  4  WalL  186;  Mc- 
I-aughUn  v.  Bank,  7  How.  220;  Stovall  ▼. 
Hanks,  10  Wall.  583;  Ice  CJo.  v.  Webster, 
125  U.  S.  42G,  8  Sup.  Ot  947. 

Tills  completes  the  examination  of  the  va- 
rious questions  which  were  argued  at  the 
bar  by  counsel  for  the  defendants.  Other 
<iue.stion8  have  been  raised  in  the  briefs,  and 
liave  received  our  careful  attention.  We 
find  nothing  in  the  record  which  Justifies  a 
r«»versal  of  the  Judgment,  and  the  same  is 
therefore  affirmed. 


(:6o  U.  S.  638) 

SBNTELL  V.  NEW  ORLEANS  &  a  R.  CO. 

(April  26.  1887.) 

No.  233. 

Awimals—Propemtt  in  Doo8— Pomob  Powbb. 

1.  Property   in  dot^  Is  of  an   Imperfect  or 

aaalified  nature,  and  it  la  within  the  discretion 


of  the  legislature  to  say  how  t»i  they  shall  be 
recognized  as  property  and  under  what  restric- 
tions they  shaU  be  permitted  to  roam  the 
streets.  Bnt,  even  if  they  were  property  in  the 
fullest  sense,  they  would  stiU  be  subject  to  the 
police  power  of  the  state,  and  might  be  de- 
stroyed or  otherwise  dealt  with  as  in  the  Judg- 
ment of  the  legislature  is  necessary  for  the 
protecoon  of  its  citizens. 

ZA  state  statute  (Rev.  St  La.  §  1201,  as 
amended  July  5,  1882)  providing  that  no  dog 
shall  be  entitled  to  the  protection  of  the  law, 
unless  placed  upon  the  assessment  rolls,  and 
limiting  any  recovery  by  the  owner  for  their 
kilUng  or  injury  to  the  value  fixed  by  himself 
for  the  purpose  of  taxation,  is  within  the  police 
power  of  the  state. 

In  Error  to  the  Court  of  Appeals  for  the 
Parish  of  Orleans  In  the  State  of  Louisiana. 

This  was  an  action  originally  instituted  by 
Sentell  in  the  civil  district  court  for  the 
parish  of  Orleans,  to  recover  the  value  of  a 
Newfoundland  bitch,  known  as  '^Countess 
Lena,'*  alleged  to  have  bem  negligently  kill- 
ed by  the  railroad  company. 

The  company  answered,  denying  the  allega- 
tion of  negligence,  and  set  up  as  a  separate 
defense  that  plaintiff  had  not  complied  either 
with  the  requirements  of  the  state  law,  or  of 
the  city  ordinances,  with  respect  to  the  keep- 
ing of  dogs,  and  was  therefore  not  entitled 
to  recover.  The  law  of  the  state  was  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Louisiana,  that  sec 
(1201)  twelve  hundred  and  one  of  the  Re- 
vised Statutes  of  Louisiana  be  amended  and 
re-enacted  so  as  to  read  as  follows:  From 
and  after  the  passage  of  this  act  dogs  owned 
by  citizens  of  this  state  are  hereby  declared 
to  be  personal  property  of  such  citizens,  and 
shall  be  placed  on  the  same  guarantees  of 
law  as  other  personal  property:  provided, 
such  dogs  are  given  in  by  the  owner  thereof 
to  the  assessor. 

''Sec.  Z  Be  it  further  enacted,"  etc.,  nhat 
no  dog  shall  be  entitled  to  the  protection  of 
the  law  unless  the  same  shall   liave  beeu^ 
placed  upon  the  assessment  rolls.  g 

•"Sec.  3.  Be  it  further  enacted,**  etc,  "that* 
tn  civil  actions  toe  the  killing  of  or  for  in- 
juries done  to  dogs,  the  owner  cannot  recover 
beyond  the  amount  of  the  value  of  such  dog 
or  dogs,  as  fixed  by  himself  in  the  last  assess- 
ment preceding  the  killing  or  injuries  com- 
plained of. 

"Sec  4.  Be  it  further  enacted,"  etc,  "that 
all  laws  in  conflict  with  this  act  be  repealed. 

"Approved  July  5.  1882." 

By  the  city  ordinance,  adopted  July  1, 1890, 
No.  4613,  "no  dog  shall  be  permitted  to  run  or 
be  at  large  upon  any  street,  alley,  highway, 
common  or  public  square  within  the  limits  of 
the  city  of  New  Orleans:  provided  that  this 
section  shall  not  apply  to  any  dog  to  which  a 
tag,  obtained  from  the  treasurer,  is  attached." 
By  section  8  the  treasurer  was  directed  to 
furnish  metal  dog  tags  to  all  persons  apply- 
ing for  the  same  at  the  rate  of  two  dollars 
each,  available  only  for  the  ysfsr  lii.vhl<|h> 
they  were  issued.  9'^^^^^  byX^iOOgT^ 
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Plaintiff  denied  the  constltntionality  of  tbe 
state  act;  and  the  court  charged  the  Jury 
that  the  fact  thai  the  dog  was  not  tagged,  as 
required  by  the  city  ordinances,  could  not 
affect  the  right  of  the  plaintiff  to  recover; 
that  the  above  act  of  the  legislature  was  un- 
constitutional, as  destructive  of  the  right  of 
property;  and  that,  a  dog  being  property,  a 
law  which  requires  that  property  should  not 
be  protected,  unless  listed  for  taxation,  was 
In  conflict  with  the  constitution  of  the  United 
States,  providing  that  no  person  shall  be  de- 
prived of  his  life,  liberty,  or  property  with- 
out due  process  of  law.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $250,  upon 
which  judgment  was  entered. 

The  case  was  carried  to  the  court  of  ap- 
peals, which  reversed  the  judgment  of  the 
trial  court,  and  entered  judgment  in  favor  of 
the  defendant,  holding  that  plaintiff  should 
have  shown  a  compliance  with  the  law  of  the 
state  and  the  ordinances  of  the  city  as  a  con- 
dition precedent  to  recover.  Whereupon 
plaintiff  sued  out  a  writ  of  error  from  this 
court 

George  Denegre,  for  plaintiff.  Henry  P. 
Dart,  for  defendant. 

s 

t"  •  Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

This  case  turns  upon  the  constitutionality 
of  a  law  of  the  state  of  Louisiana  requiring 
dogs  to  be  placed  upon  the  assessment  rolls, 
and  limiting  any  recovery  by  the  owner  to 
the  value  fixed  by  himself  for  the  purpose  of 
taxation. 

The  dog  In  question  was  a  valuable  New- 
foundland bitch,  registered  in  the  American 
Kennel's  stud  book,  and  was  kept  by  her 
owner  for  breeding  purposes.  It  seems  that, 
while  following  him  in  a  walk  upon  the 
streets,  she  stopped  on  the  track  of  the  rail- 
road company,  and,  being  otherwise  engaged 
for  the  moment,  failed  to  notice  the  approach 
of  an  electric  car  which  was  coming  towards 
her  at  great  speed;  and  being,  moreover, 
lieavy  with  young,  and  not  possessed  of  her 
usual  agility,  she  was  caught  by  the  car  and 
instantly  killed.  The  court  of  appeals  was 
evidently  of  opinion  that  her  owner,  knowing 
of  her  condition,  should  not  have  taken  her 
upon  a  public  thoroughfare  without  exercis- 
ing the  greatest  care  and  vigilance,  and  that 
the  accident  was  largely  due  to  a  want  of 
prudence  upon  his  part.  The  facts,  however, 
were  not  properly  before  the  court,  and  the 
opinion  was  put  upon  the  ground  that  the 
state  law  was  constitutional  and  valid  as  a 
police  regulation  to  prevent  the  indiscrimi- 
nate owning  and  breeding  of  worthless  dogs. 
The  judges  also  annexed  a  certificate  that  the 
decision  was  reversed  upon  the  ground  that 
the  law  was  constitutional,  and  that  no  other 
point  was  passed  upon. 

By  the  common  law,  as  well  as  by  the  law 
of  most,  if  not  all,  the  states,  dogs  are  Bo  far 


recognized  as  property  that  an  action  win  lie 
for  their  conversion  or  injury  (2  BL  Comm. 
393;  Cummings  v.  Perham,  1  Mete.  [Mass.] 
595;  Kinsman  v.  State,  77  Ind.  132;  State  v. 
McDuflie,  34  N.  H.  523;  Parker  v.  Mise,  27 
Ala.  480;  Wheatley  v.  Harris,  4  Sneed,  468; 
Dodson  V.  Mock,  4  Dev.  &  B.  146;  Perry  v. 
Phipps,  10  Ired.  259;  Lentz  v.  Stroh,  6  Serg. 
&  R.  34);  although,  in  the  absence  of  a  stat-^ 
ute,  they  are  not  regarded  as  the  subjects  of  ^ 
•larceny  (2  BIsh.  Cr.  Law,  §  773;  Case  of* 
Swans,  7  Coke,  86,  91;  Norton  v.  Ladd,  5  N. 
H.  204;  Findiay  v.  Bear,  8  Serg.  &  R.  571; 
People  V.  Campbell,  4  Parker,  Cr.  R.  386; 
State  V.  Doe,  79  Ind.  9;  Ward  v.  State,  48 
Ala.  161;  State  v.  Lymus,  26  Ohio  St.  400; 
State  V.  Holder,  81  N.  C.  527). 

The  very  fact  that  they  are  without  the 
protection  of  the  criuiiual  laws  shows  that 
property  In  dogs  is  of  an  imperfect  or  quali- 
fied nature,  and  that  they  stand,  as  It  were, 
between  animals  fene  naturse,  in  which,  un- 
til killed  or  subdued,  there  is  no  property, 
and  domestic  animals,  in  which  the  right  of 
property  Is  perfect  and  complete.  They  are 
not  considered  as  being  upon  the  same  plane 
with  horses,  cattle,  sheep,  and  other  domesti- 
cated animals,  but  rather  in  the  category  of 
cats,  monkeys,  parrots,  singing  birds,  and 
similar  animals,  kept  for  pleasure,  curiosity, 
or  caprice.  They  have  no  intrinsic  value,  by 
which  we  understand  a  value  common  to  all 
dogs  as  such,  and  independent  of  the  particu- 
lar breed  or  individual.  Unlike  other  domes- 
tic animals,  they  are  useful  neither  as  beasts 
of  burden,  for  draught  (except  to  a  limited 
extent),  nor  for  food.  They  are  peculiar  in 
the  fact  that  they  differ  among  themselves 
more  widely  than  any  other  class  of  animals, 
and  can  hardly  be  said  to  have  a  character- 
istic common  to  the  entire  race.  While  the 
higher  breeds  rank  among  the  noblest  repre- 
sentatives of  the  animal  kingdom,  and  are 
justly  esteemed  for  their  intelligence,  sagac- 
ity, fidelity,  watchfulness,  affection,  and. 
above  aU,  for  their  natural  companionship 
with  man,  others  are  aflOiicted  with  such  seri- 
ous infirmities  of  temper  as  to  be  little  better 
than  a  public  nuisance.  All  are  more  or  les& 
subject  to  attacks  of  hydrophobic  madness. 

As  it  is  practically  impossible  by  statute 
to  distinguish  between  the  different  breeds, 
or  between  the  valuable  and  the  worthless, 
such  legislation  as  has  been  enacted  upon 
the  subject,  though  nominally  Including  the 
whole  canine  race,  is  really  dhrected  against 
the  latter  class,  and  is  based  upon  the  theory 
that  the  owner  of  a  really  valuable  dog  will 
feel  sufficient  interest  in  him  to  comply  with 
any  reasonable  regulation  designed  to  distin- 
guish him  from  the  common  herd.  Acting 
upon  the  principle  that  there  is  but  a  quali-o 
fled'property  in  them,  and  that,  while  private  •* 
interests  require  that  the  valuable  ones  shall 
be  protected,  public  interests  demand  that 
the  worthless  shall  be  exterminated,  they 
have,  frofm  time  immemorial,  been  considered 
as  holding  their  lives  at  the  trill  of  the  leg\»^ 
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latiire»  and  properly  falling  within  the  police 
powers  of  the  several  states.  Laws  for  the 
protection  of  domestic  animals  are  regarded 
as  having  but  a  limited  application  to  dogs 
and  cats;  and,  regardless  of  statnte,  a  fero* 
cious  dog  is  looked  npon  as  hostis  hninani 
generis,  and  as  haying  no  right  to  his  life 
which  man  is  bound  to  respect  Putnam  v. 
Payne,  13  Johns.  312;  Hinckley  y.  Emerson, 
4  Ck)w.  351;  Brown  y.  Carpenter,  26  Vt  638; 
Woolf  y.  Chalker,  81  Conn.  121;  Brent  y. 
Kimball,  60  la  211;  Maxwell  y.  Palmerton, 
21  Wend.  407. 

Statutes  of  the  general  character  of  the  one 
in  question  haye  been  enacted  in  many  of 
the  states,  and  their  constitutionality,  though 
often  attacked,  has  been  generally,  if  not 
uniyersaUy,  upheld.  Thus  in  Tower  y.  Tow- 
er, 18  Pick.  262,  an  act  which  authorized 
*'any  person  to  kill  any  dog  or  dogs  found, 
and  being  without  a  collar,"  was  OHistrued  to 
a.uthorize  the  killing  of  a  dog  out  of  the  in- 
closure  of  his  owner,  although  he  was  under 
his  Immediate  care,  and  this  was  known  to 
the  person  killing  the  dog. 

In  Morey  y.  Brown,  42  N.  H.  373,  a  stat-, 
ute  providing  that  no  person  should  be  liable 
for  lulling  a  dog  found  without  a  collar  with 
the  name  of  the  owner  engraved  thereon, 
was  held  to  Justify  the  killing,  although  the 
defendant  had  actual  notice  of  the  ownership 
of  the  dog  found  without  su<^  collar.  Plain- 
tiff claimed  that  the  act  was  unconstitutional, 
but  the  court  held  that  it  was  not  an  act  to 
take  private  iMroperty  for  public  use,  or  to 
deprive  parties  of  their  property  in  dogs,  but 
merely  to  regulate  the  use  and  keeping  of 
such  property  in  a  manner  which  seemed  to 
the  legislature  reasonable  and  expedient  "It 
is  a  mere  police  regulation,  such  as,  we  think, 
the  legislature  might  constitutionally  estal>- 
lish."  To  the  same  effect  are  Carter  v. 
Dow,  16  Wis.  317;  MitcheU  v.  Williams,  27 
^  Ind.  62;  Haller  v.  Sheridan,  Id.  494. 
g  The  statutes  of  Massachusetts,  from  the 
-*  earliest  colonial  ^period  to  the  present  day, 
are  reviewed  in  an  elaborate  opinion  in  Blair 
V.  Forehand,  100  Mass.  136,  and  laws  were 
shown  to  have  existed,  sometimes  for  the 
killing  of  "unruly  and  ravenous  dogs";  some- 
times, as  in  Nantucket  in  1743,  for  the  killing 
of  "any  dog  or  bitch  whatsoever  that  shall 
at  any  tirme  be  found  there";  and  sometimes 
for  the  killing  of  dogs  "strolling  out  of  the 
inclosure  or  immediate  care  of  the  owner," 
or  going  at  large  without  a  collar.  In  the 
particular  case  it  was  held  that  a  statute 
declaring  that  any  person  might  and  every 
police  officer  and  constable  should,  kill,  or 
<»use  to  be  killed,  all  dogs,  whenever  or 
wherever  found,  not  licensed  and  collared  ac- 
cording to  other  provisions  of  the  statute, 
was  within  the  constitutional  limits  of  the 
authority  of  the  legislature.  Such  acts  ap- 
pear to  have  been  very  frequent  in  that  state, 
and  their  constitutionality  generally  acqui- 
esced in. 
In  the  more  recent  case  of  Morewood  v. 


Wakefield,  133  Mass.  240,  the  same  statute 
was  construed  as  authorising  any  person  to 
kin  a  dog  which  was  licensed,  but  had  no 
collar  on,  provided  that  he  could  do  so  with- 
out committing  a  trespass,  although  no  war- 
rant for  the  killing  of  dogs  had  been  issued. 
The  constitutional  objeotion  against  general 
warrants,  which  was  the  occasion  of  so  much 
controversy  in  that  state  in  its  colonial  days, 
was  held  not  to  apply  to  dogs,  and  a  war- 
rant was  sufficient  which  ordered  the  killing 
of  all  dogs,  living  in  a  town,  not  duly  licensed 
and  collared. 

In  Ex  parte  Cooper,  8  Tex.  App.  480,  it  was 
held  that  dogs  were  not  property  within  the 
tax  clause  of  the  constitution,  and  that  a 
tax  upon  dogs  was  a  police  regulation  and  a 
legitimate  exercise  of  the  police  power.  The 
point  was  made  that  dogs,  being  property, 
should,  under  the  constitntion,  be  taxed  ad 
valorem  as  other  property  was.  But  it  was 
held  that  the  law  was  not  a  tax  law  In  its 
ordinary  sense,  but  a  police  regulation. 

So  in  Tenney  v.  Lenz,  16  Wis.  566,  it  was 
held  that  it  was  a  lagritimate  exercise  of  the 
police  power  "to  regulate  and  license  the 
keeping  of  dogs,"  and  that  the  exercise  of 
that  power  was  based  upon  the  idea  that  theS 
business  licensed,  or^kind  of  property  regu* 
lated,  is  liable  to  work  mischief,  and  there- 
fore needs  restraints  which  shall  operate  as 
a  protection  to  the  public. 

In  Jenkins  v.  Ballantyne,  8  Utah,  245,  30 
Pac.  760,  the  constitutional  question  is  con- 
sidered at  great  length,  and  the  provisions 
of  a  city  charter  authorizing  the  city  to  tax, 
regulate,  or  prohibit  the  keeping  of  dogs, 
and  to  authorize  the  destruction  of  the  same, 
when  at  large,  contrary  to  the  ordinance,  and 
the  issuance  of  a  certificate  of  registration, 
requiring  the  wearing  of  a  collar  by  the  dog 
with  his  registered  number  th«%on,  and  pro- 
viding that  all  dogs  not  so  registered  and 
collared  should  be  liable  to  be  killed  by  any 
person,  were  valid,  and  were  not  in  viola- 
tion of  the  fifth  amendment  to  the  constitu- 
tion. 

The  only  case  to  the  contrary,  to  which  our 
attention  has  been  called,  is  that  of  Mayor, 
etc.,  y.  Meigs,  1  MacArthur,  58,  in  which  a 
city  ordinance  of  Washington,  requiring  the 
owner  of  dogs  to  obtain  a  license  for  the 
keeping  of  the  same,  was  held  to  be  Illegal. 
The  substance  of  the  opinion  seems  to  be 
that  if  the  dog  be  a  species  of  property, 
which  was  conceded,  it  is  entitled  to  the 
protection  of  other  property,  and  the  owner 
should  not  be  required  to  obtain  a  license  fo** 
keeping  the  same. 

Even  if  it  were  assumed  that  dogs  are  prop- 
erty in  the  fullest  sense  of  the  word,  they 
would  still  be  subject  to  the  police  power 
of  the  state,  and  might  be  destroyed  or  other- 
wise dealt  with,  as  in  the  judgment  of  the 
legislature  is  necessary  for  the  protection  of 
its  citizens.  That  a  state,  in  a  bona  fide 
exercise  of  its  police  power,  may  Interfere 
with  private  property,  and  even  order  It* 
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destruction,  Is  as  well  settled  as  any  legisla- 
tive power  can  be  wliich  has  for  its  objects 
ttie  welfare  and  comfort  of  the  cltlMn.  For 
instance,  meats,  fruits,  and  vegetables  do 
not  cease  to  become  private  property  by  their 
decay;  but  It  is  clearly  within  the  power  of 
the  state  to  order  their  destruction  in  times 
of  epidemic,  or  whenever  they  are  so  exi)osed 
as  to  be  deleterious  to  the  i)ublic  health. 
There  is  also  property  in  rags  and  clothing, 
but  that  does  not  stand  in  the  way  of  their 
rs  destruction  in  case  they  become  infected  and 
g  dangerous  to  the  public  health.     No  property 

*  is  more  sacred  than*one*s  home,  and  yet  a 
house  may  be  pulled  down  or  blown  up  by 
the  public  authorities,  if  necessary  to  avert 
or  stay  a  general  conflagration,  and  that,  too, 
without  recourse  against  such  autiiorities  for 
Tlie  trespass.  Bowditch  v.  Boston,  101  U.  S. 
i6;  Mouse's  Case,  12  Coke»  63;  Governor, 
etc.,  V.  Meredith,  4  Term  R.  7d4,  797;  Stone 
V.  Mayor,  etc.,  25  Wend.  157;  Russell  v. 
Mayor,  etc.,  2  Denio,  461. 

Other  instances  of  this  are  found  In  the 
power  to  kill  diseased  cattle,  to  destroy  ob- 
scene books  or  pictures,  or  gambling  instru- 
ments; and,  in  I^wton  v.  Steele,  152  U.  S. 
133,  14  Sup.  Ct  499,  It  was  held  to  be  within 
the  power  of  a  state  to  order  the  summary 
destruction  of  fishing  nets,  the  use  of  which 
was  likely  to  result  in  the  extinction  of 
valuable  fisheries  within  the  waters  of  the 
state. 

It  is  true  that  under  the  fourteenth  amend* 
ment  no  state  can  deprive  a  person  of  his 
life,  liberty,  or  property  without  due  process 
of  law;  but  in  determining  what  is  due  pro- 
cess of  law  we  are  bound  to  consider  the 
nature  of  the  property,  the  necessity  for  its 
sacrifice,  and  the  extent  to  which  it  has  here- 
tofore been  regarded  as  within  the  poUce 
power.  So  far  as  property  is  inoffensive  or 
liarmless,  it  can  only  be  condemned  or  de- 
stroyed by  legal  proceedings,  with  due  notice 
to  the  owner;  but,  so  far  as  it  is  dangerous 
to  the  safety  or  health  of  the  community, 
due  process  of  law  may  authorize  its  sum- 
mary destruction.  As  was  said  in  Jenkins  ▼. 
BaHantyne,  8  Utah,  245,  ^7,  30  Pac.  760: 
*The  emergency  may  be  suCh  as  not  to  admit 
of  the  delay  essential  to  judicial  Inquiry  and 
consideration,  or  the  subject  of  such  action 
and  process  may  be  of  such  a  nature,  or  the 
conditions  and  circumstances  in  which  the 
act  must  be  performed  to  effect  the  protec- 
tion and  give  effect  to  the  law  may  be  such, 
as  to  render  judicial  inquiry  and  considera- 
tion impracticable." 

Although  dogs  are  ordinarily  harmless,  they 
preserve  some  of  their  hereditary  wolfish  In- 
stincts, which  occasionally  break  forth  in  the 
destruction  of  sheep  and  other  helpless  ani- 
mals. Others,  too  small  to  attack  these  ani- 
mals, are  simply  vicious,  noisy,  and  pestilent. 
9  As  their  depredations  are  often  committed 
gat  night,  it  is  usually  impossible  to  identify 

•  the  dog  or  to  fix  the^liability  upon  the  owner, 
who,  moreover,  is  likely  to  be  pecuniarily 


irresponsible.  In  short,  the  damages  are 
usually  such  as  are  beyond  the  reach  of  judi- 
cial  process,  and  legislation  of  a  drastic  na> 
ture  is  necessary  to  protect  persons  and 
property  from  destruction  and  annoyance. 
Such  legislation  is  clearly  within  the  police 
power  of  the  state.  It  ordinarily  takes  the- 
form  of  a  license  tax,  and  the  identification 
of  the  dog  by  a  collar  and  tag,  upon  which 
the  name  of  the  owner  is  sometimes  required 
to  be  engraved,  but  other  remedies  are  not 
unconunon. 

In  Louisiana  there  Is  only  a  conditional 
property  in  dogs.  If  they  are  given  In  by^ 
the  owner  to  the  assessor,  and  placed  upon 
the  assessment  rolls,  they  are  entitled  to  the- 
same  legal  guaranties  as  other  personal  prop> 
erty,  though  in  actions  for  their  death  or 
injury  the  owner  is  limited  in  the  amount  of 
his  recovery  to  the  value  fixed  by  himselT 
in  the  last  assessment  It  is  only  under 
these  restrictions  that  dogs  are  recognized 
as  property.  In  addition  to  this,  dogs  are  re- 
quired by  the  municipal  ordinance  of  New 
Orleans  to  be  provided  with  a  tag,  obtained 
Qrom  the  treasurer,  for  which  the  own»  pays 
a  license  tax  of  two  dollars.  While  these- 
regulations  are  more  than  ordinarily  strin- 
gent, and  might  be  declared  to  be  unconsti- 
tutional, if  applied  to  domestic  animals  gen- 
erally, there  is  nothing  in  them  of  which  tfae- 
owner  of  a  dog  has  any  legal  right  to  com- 
plain. It  Is  purely  within  the  discretion  of 
the  legislature  to  say  how  far  dogs  shall  be 
recognized  as  property,  and  under  what  re- 
strictions they  shall  be  permitted  to  roam  the 
streets.  The  statute  really  puts  a  premium 
upon  valuable  dogs,  by  giving  them  a  recog- 
nized position,  and  by  permitting  the  owner- 
to  put  his  own  estimate  upon  them. 

There  is  nothing  In  this  law  that  is  not- 
wlthln  the  police  power,  or  of  which  the^ 
plaintiff  has  a  right  to  complain,  and  the 
judgment  of  the  court  Oif  appeals  is  therefore 
affirmed* 


(166  U.  8.  873) 

MAYOR,  ETC.,  OF  CITY  OP  BAIiTIMORBT 

v.  BALTIMORE  TRUST  &  GUARr 

ANTEE   CO. 

(April  26,  1897.) 

No.  209. 

ICUVXCIPAL    COBPORATIONS  — ReOXTLATIOIT    OF    USB: 

or  Strkbts  by  Railroads. 

A  city,  after  granting  to  a  railroad  com- 
pany  the  use  of  its  streets  for  double  tracks 
for  many  miles,  had  the  power,  by  ordinance 
passed  before  the  completion  and  operation  of 
the  road,  to  limit  the  company  to  the  use  of 
one  traclc  for  a  comparatively  short  distance  in 
one  particularly  crowded  and  narrow  thorongh- 
fare,-~that  being  a  reasonable  regulation  of* 
the  use  of  the  street,  not  inconsistent  with  the 
terms  of  the  original  ordinance,  even  though  it 
be  regarded  as  a  contract;  and  the  regulation 
was  not  unreasonable  simply  because  it  did  not 
provide  for  the  expense  of  taking  up  one  track 
already  laid  in  the  street  for  the  distance  of  a 
few  hundred  feet  before  any  objection  was- 
made  by  the  city,  the  company  having  proceed- 
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ed,  by  working  night  and  day,  to  lay  doable 
tracks  after  such  objection,  and  after  notice 
that  measures  would  be  taken  to  modify  the 
original  ordinance  as  waa  subsequently  done, 
ei  Fed.  153,  reversed. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  appellee,  being  the  plaintiff  below, 
brought  this  action  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland 
for  the  purpose  of  enjoining  the  city  author- 
ities from  tearing  up  or  Interfering  with  the 
railroad  track  laid  down  by  the  Lake  Ro- 
land Elevated  Railroad  Company  on  Lexing- 
ton street.  In  the  city  of  Baltimore.  The  bill 
And  the  answer  were  duly  filed  in  April, 
ISQS,  and  the  following  are  substantially  the 
facts  upon  which  the  case  was  heard  and 
-determined  by  the  court  below: 

The  plaintiff  sued  as  trustee  and  mortga- 
gee named  in  a  mortgage  executed  by  the 
Lake  Roland  Company  to  secure  the  pay- 
ment of  certain  bonds  issued  and  to  be  Is- 
sued by  the  company  for  the  purpose  of  rais- 
ing funds  to  construct  its  road.  The  mort- 
gage was  upon  all  the  property  of  the  com- 
pany, its  railroad,  plant,  tracks,  etc.,  and 
was  executed  on  the  Ist  day  of  September 
In  the  year  1802.  The  amount  of  the  bonds 
which  the  mortgage  so  secured  was  a  mil- 
lion dollars,  the  principal  payable  on  the  Ist 
of  September  In  the  year  1912.  It  was  on 
the  ground  that  the  proposed  action  here- 
after mentioned  on  the  part  of  the  dty  au- 
thorities would  result  in  a  most  material 
impairment  of  the  security  of  the  mortgage 
that  this  suit  was  brought  by  the  trustee 
and  mortgagee  for  the  purpose  of  restraining 
^such  action. 

*z  The  Lake  Roland  Company  was  the  result 
•  of  a  consolidation* of  two  railway  companies, 
one  of  which,  called  the  North  Avenue  Rail- 
way Company  of  Baltimore  City,  had  the 
franchise  to  construct  and  operate  a  passen- 
ger railway  In  the  city  of  Baltimore,  the 
whole  line  of  which  road  was  to  be  located 
In  that  city.  The  Lake  Roland  Company 
succeeded  to  all  the  rights  acquired  by  the 
North  Avenue  Railway  Company.  The  leg- 
islature of  Maryland,  by  the  act  chapter  370 
of  the  Laws  of  1890,  among  other  things 
enacted  that  "the  mayor  and  city  council  of 
Baltimore  shall  have  the  power  to  regulate 
the  use  of  the  streets,  lanes  and  alleys  In 
«aid  city  by  railway  or  other  tracks,"  etc. 
On  the  8th  of  April,  1801,  the  common  coun- 
cil of  Baltimore  passed  what  Is  termed  '*Or- 
dlnance  No.  ZS,**  by  which  it  authorized  the 
North  Avenue  Railway  Company  of  Balti- 
more City,  in  connection  with  its  tracks  in 
other  streets  mentioned  in  the  ordinance, 
*to  lay  down  and  construct  double  iron  rail- 
way tracks  for  the  purposes  of  its  business 
•  •  •  on  Lexington  street  westwardly  to 
Charles  street  from  North  street**  This  la 
a  distance  of  about  1,100  feet  The  right 
was  also  given  to  the  company  to  operate  its 
road  by  electricity  supplied  from  overhead 


wires,  and  the  tracks,  wires,  and  poles  were 
to  be  laid  and  constructed  under  the  super- 
vision and  direction  of  the  city  commissi(m- 
er.  Various  other  conditions  and  regula- 
tions were  contained  in  the  ordinance,  aU  K 
which  the  railroad  company  accepted.  As  ^ 
portion  of  the  road  to  be  constructed  con- 
sisted of  an  elevated  road,  it  became  neces- 
sary to  obtain  the  sanction  of  the  legisla- 
ture before  the  company  undertook  the  exe- 
cution of  the  work.  Accordingly,  chapter 
112  of  the  Laws  of  1892  was  passed,  the 
first  section  of  which  ratified  and  confirmed 
ordinance  No.  23,  with  **the  same  effect  as 
if  the  mayor  and  city  council  of  Baltimore, 
at  the  time  of  the  passage  of  said  ordi- 
nance, had  been  fully  authorized  by  the  gen- 
eral assembly  to  pass  said  ordinance,  and 
to  grant  each  and  all  of  the  powers  and 
privileges  therein  contained;  the  said  mayor 
and  city  council  to  have  the  same  power  and 
control  hereafter  in  reference  to  the  enforce- 
ment, amendment  or  repeal  of  said  ordi- 
nance as  it  has,  or  would  have,  in  respect 
to  any  ordinance  passed  under  its  general 
power."  ^ 

Subsequently  to  the  passage  of  this  act  ofg 
1892,  the  Lake^Roland  Company,  in  the  sum-* 
mer  and  fall  of  1892,  commenced  to  lay  its 
tracks  in  the  city,  and  to  build  a  portion  of 
its  elevated  road.  Prior  to  the  laying  down 
of  any  tracks  on  Lexington  street  between 
North  and  Calvert  street8,~the  latter  being 
a  street  which  crosses  Lexington  street  be- 
tween North  and  Charles  streets  at  a  distance 
of  between  three  and  four  hundred  feet  west 
from  North  street,-^t  became  known  to  the 
railroad  company  that  the  mayor  and  some 
of  the  city  authorities  were  opposed  to  the 
laying  of  double  tracks  in  that  street  between 
those  points.  This  was  a  short  time  prior  to 
the  7th  day  of  November,  1802.  On  that  day 
the  may(w  wrote  a  letter  to  the  president  of 
the  railway  company,  in  which  he  stated  that 
he  had  noticed  the  company  had  commenced 
laying  double  tracks  on  Lexington  street,  be- 
tween North  and  Calvert  streets,  and  that  the 
public  interest.  In  his  Judgment,  required  that 
no  more  than  a  single  track  should  be  laid  on 
Lexington  street  at  that  point,  and  that  the 
law  ofllcers  of  the  city  had  informed  him  that 
it  was  competent  for  the  dty  council  to  pro- 
hibit the  laying  of  double  tracks  th^re.  The 
mayor  also  stated  that  at  the  next  session  of 
the  council  an  ordinance  would  be  Introduced 
prohibiting  the  company  from  laying  double 
tracks  on  the  portion  of  Lexington  street 
above  described.  He  ended  by  saying:  **! 
write  you  this  to  prevent  you  from  going  to 
the  unnecessary  expense  of  laying  a  system  of 
double  tracks,  and  afterwards  being  required 
to  remove  them.*'  On  the  same  day  the  presi- 
dent of  the  railroad  company  received  from 
the  dty  solidtor  a  notice  that  he  was,  at  the 
request  of  the  mayor,  preparing  an  ordlnanes 
to  prohibit  the  railroad  company  from  laying 
more  than  a  single  track  on  Lexington  street, 
between  North  and  Calvert,  and  he  offeredi^ 
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pennlt  the  president  of  tlie  railroad  company 
to  see  the  proposed  ordinance  before  It  was 
sent  to  the  council.  It  Is  stated,  however,  on 
the  part  of  the  I'oilroad  company,  that  at  no 
time  prior  to  the  12th  day  of  November,  1892, 
■—two  days  prior  to  the  passage  of  the  ordi- 
nance hereafter  spoken  of ,— was  there  any  in- 
timation given  to  the  ofBcers  of  the  company 
^that  there  was  any  opposition  to  the  laying 
H  of  the  company's  doable  tracks  on  Lexington 

•  street  between  •C3alvert  and  Charles  streets, 
which  was  a  distance  of  between  seven  and 
eight  hundred  feet  immediately  west  of  Gal- 
vert  street,  and  the  portion  of  Lexington 
street  between  Calvert  and  North  streets  was 
Immediately  east  from  Calvert  street  It  is 
asserted  on  the  part  of  the  company  that  it 
laid  the  doable  tracks  on  Lexington  street, 
between  Calvert  and  Charles  streets,  with- 
out opposition  on  the  part  of  any  one,  so  far 
as  it  knew;  but  It  admits  that  it  did  lay  the 
double  tracks  between  North  and  Calvert 
streets,  notwithstanding  the  receipt  of  the  let- 
ters mentioned,  and  in  spite  of  the  known  op- 
position of  the  mayor.  This  work  was  done, 
between  North  and  Calvert  streets,  during 
the  night  and  on  election  day,  so  that  before 
the  14th  of  November,  18&2,  the  work  of  lay- 
ing the  double  tracks  on  Lexington  street  had 
been  substantially  completed  the  whole  dis- 
tance between  North  and  Charles  streets. 
The  common  council  of  the  city  met  on  the 
day  last  named,  and  passed  "An  ordhiance 
to  regulate  the  use  of  Lexington  street  be- 
tween North  street  and  Charles  street  by  rail- 
way tracks,  and  to  prohibit  the  laying  or 
maintaining  or  using  by  North  Avenue  Rail- 
way Company,  or  any  other  person  or  cor- 
poration, of  more  than  a  single  iron  railway 
track  upon  said  portion  of  Lexington  street.*' 
The  first  section  of  this  ordinance  reads  as 
follows: 

"Section  1.  Be  It  enacted  and  ordained  by 
the  mayor  and  city  council  of  Baltimore,  that 
the  first  section  of  ordinance  No.  23,  approved 
April  8,  1891,  so  far  as  the  same  authorized 
and  empowered  the  North  Avenue  Railway 
Company  to  lay  double  iron  railway  tracks 
upon  the  portion  of  Bast  Lexington  street  be- 
tween North  street  and  Charles  street,  be,  and 
hereby  is,  repealed,  and  that  the  authority 
and  license  given  to  said  North  Avenue  Rail- 
way Company  by  said  first  section  of  said  or- 
dinance to  lay  such  double  Iron  railway  tracks 
be,  and  hereby  is,  revoked." 

(It  will  be  observed  that  this  ordinance,  in- 
stead of  confining  the  single  track  to  that  por- 
tion only  of  Lexington  street  lying  between 
North  and  Calvert  streets,  as  spoken  of  by 
sthe  mayor.  Included  the  whole  of  Lexington 
£  street  between  North  and  Charles  streets.) 

•  'The  second  section  of  the  same  ordinance 
prohibited  any  person  or  corporation  from 
laying  down  railway  tracks  on  Lexington 
Bireet  except  as  provided  In  the  succeeding 
section  of  the  ordinance,  and  directed  that  all 
tracks  which  had  been  theretofore  placed  on 
Lexington  street  should  be  removed  by  the 


persons  who  laid  them,  within  10  days  after 
they  received  notice  to  that  eftect  from  the 
city  conunissioner. 

The  third  section  authorized  the  railroad 
company  to  lay  down  and  maintain  one  track, 
and  no  more,  on  Lexington  street,  "upon  the 
same  terms  and  subject  to  the  same  provi- 
sions and  limitations  as  were  provided  by  the 
city  ordinance  No.  23,  of  Apdl  8,  1891,  in  re- 
spect to  double  iron  railway  tracks  there  au- 
thorized to  be  laid  on  said  portion  of  Lexing- 
ton street"  The  third  section  contained  aL>o 
the  following  proviso:  '"Provided  as  a  con- 
dition precedent  to  the  right  of  the  North 
Avenue  Railway  Company  to  exercise  the  au- 
thority or  license  in  this  section  conferred  up- 
on it,  the  said  North  Avenue  Railway  Com- 
pany shall  within  twenty  days  from  the  pas- 
sage of  this  ordinance,  at  its  own  expense,  re- 
move the  whole  or  such  portion  of  the  double 
Iron  railway  tracks  that  it  has  caused  to  be 
laid  on  said  portion  of  Lexington  street,  as 
the  city  commissioner  shall  designate,  and 
shall  also,  at  Its  own  expense,  replace  the 
pavement  on  the  said  portion  of  East  Lexing- 
ton street  in  a  manner  satisfactory  to  the  city 
commissioner.** 

After  the  passage  of  this  ordinance,  and  be- 
fore the  expiration  of  the  20  days  mentioned 
in  the  proviso  to  the  third  section,  the  rail- 
road company,  not  admitting  the  right  of  the 
city  to  pass  such  ordinance,  or  to  compel  the 
company  to  take  up  one  of  Its  tracks,  and  yet 
being  embarrassed  by  the  proviso  as  to  the 
necessity  of  taking  up  the  tracks  within  20 
days,  came  to  an  understanding  with  the  city 
authorities  that,  as  both  parties  desired  a 
speedy  determination  of  the  question  of  law, 
a  case  should  be  made  which  should  raise  that 
question,  and  Jt  should  be  presented  to  the 
courts  for  their  decision,  and  that  in  the  mean- 
time the  provision  limiting  the  time  In  which 
to  take  up  the  track  would  not  be  enforced,  ao 
Accordingly  a  bin  was  filed  in  the  city  counS 
of  Baltimore  by  •the  railroad  company  rals-* 
Ing  the  question,  and  a  demurrer  on  the  part 
of  the  city  was  served,  and  a  decree  taken 
against  the  company  pro  forma  in  that  court. 
An  appeal  was  then  taken  by  the  company 
to  the  court  of  appeals  of  Maryland,  which 
court,  after  full  argument  of  the  question,  de- 
cided the  case  on  its  merits,  and  attirmed  the 
judgment  of  dismissal  directed  by  the  court 
below.  Lake  Roland  El.  By.  Co.  v.  City  of 
Baltimore,  77  Md.  352,  26  Ati.  510.  This  de- 
cision was  rendered  about  the  IGth  of  March, 
3893. 

Thereafter  the  railroad  company  took  up 
one  of  its  tracks  on  Lexington  street  and 
located  the  other,  under  the  direction  of  the 
city  commissioner,  and  proceeded  with  due 
diligence  to  lay  down  a  single  track  on  Lex- 
ington street,  and  to  restore  the  street  to  its 
proper  condition. 

While  engaged  In  this  work,  and  on  the  1st 
of  April,  1893,  the  mayor  notified  the  com- 
pany by  letter  that  he  was  advised  that  the 
company  had  no  authority  to  lay  its  track 
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•on  the  bed  of  Lexington  street  l>etween  North 
4Lnd  Charles  streets,  in  the  absence  of  an  or* 
<linance  granting  snch  a  privilege  from  the 
mayor  and  city  council.  (This  letter,  it  is 
supposed,  was  based  upon  the  proposition 
that  the  company  had  not  complied  with  the 
<;ondition  contained  in  the  ordinance  of  No- 
vember, 18U2,  already  mentioned.)  The  may- 
or therefore  advised  the  company  that  in  the 
opinion  of  the  city  law  officers,  the  present 
single  track  of  the  company  occupying  the 
\)ed  of  the  street  was  a  violation  of  law. 
A  suggestion  was  made  by  him  that  an  ap- 
plication for  an  ordinance  be  at  once  made 
to  the  city  council,  and  that  there  should  be 
no  delay  in  the  matter,  as  the  public  con- 
venience required  Lexington  street  to  be 
promptly  made  passable  by  repaving.  The 
president  of  the  company  replied,  declining, 
under  the  circumstances,  to  ask  for  the  pass- 
age of  another  ordinance,  because,  as  he  was 
advised  and  believed,  the  company  already 
bad  a  clear  right  to  lay  down  and  maintain 
its  tracks  on  Lexington  street  The  mayor, 
on  April  6,  1893,  then  notified  the  company 
that  on  Wednesday,  April  12th,  the  commis- 
sioner would  commence  to  take  up  the  tracks 
oon  Lexington  street  unless  in  the  meantime 
5  the  railroad  company  applied  to  the  city 
♦  council,  which*would  meet  on  April  10th,  for 
an  ordinance  giving  it  a  right  to  keep  its 
track  on  the  street 

Soon  afterwards,  and  on  the  15th  of  April, 
IS93,  this  suit  was  commenced.  In  the  bill 
it  was  alleged  that  it  the  city  were  permit- 
ted to  take  up  the  tracks,  it  would  be  im- 
possible for  the  company  to  reach  its  ter- 
minus at  the  corner  of  Charles  and  Lexing- 
ton streets;  and  that  as  the  entire  railway 
system  of  the  company  was  on  the  eve  of 
completion  and  operation,  it  would  suffer 
great  damage  by  the  removal  of  the  tracks. 
The  plaintiff  also  claimed  that  ordinance 
No.  23  having  been  accepted  and  acted  upon 
by  the  railroad  company,  there  was  thereby 
constituted  an  irrepealable  and  Inviolable 
contract  between  the  municipal  corporation 
and  the  railroad  company,  the  terms  of 
which  could  not  be  altered  or  Impaired  with- 
out the  consent  of  both  parties  to  the  con- 
tract; and  that,  therefore,  the  subsequent 
ordinance  purporting  to  change  the  terms  of 
the  original  so  as  to  deprive  the  railroad  com- 
pany of  the  right  to  reach  its  terminus  with 
-double  tracks  was  in  contravention  of  the 
tonth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States,  which  pre- 
vents legislation  which  impairs  the  obliga- 
tion of  contracts,  and  for  that  reason  the 
subsequent  ordinance  was  void.  It  was  also 
alleged  that  the  proposed  action  of  the  city 
authorities  was  not  only  invalid,  but  that  it 
tended  directly  to  Impair  the  value  of  the 
mortgage  security  held  by  the  plaintiff  trust 
company  as  trustee  for  the  bondholders. 

On  the  other  side  It  was  alleged  on  the 
part  of  the  common  council  that  the  original 
ordinance  was  nothing  but  a  revocable  li- 


cense, and  that  the  existence  of  double  tracks 
in  that  portion  of  Lexington  street  lying  be- 
tween North  and  Charles  streets  would  be 
Inconsistent  with  the  reasonable  use  of  the 
street  at  that  point  by  the  public  and  by 
other  vehicles;  that  the  street  was  so  nar- 
row as  to  leave  but  Just  sufficient  room  be- 
tween the  curb  and  the  railroad  tracks  for 
ordinary  vehicles  to  pass,  and  that  those 
which  were  of  extra  width  could  not  meet  or 
pass  a  car  on  the  same  side  of  the  street; 
that  the  street  was  one  of  the  main  thor- 
oughfares running  east  and  west  in  the  city 
of  Baltimore;  that  at  certain  portions  of  the^ 
day  it  was  crowded  with  vehicles  of  all  de-g 
scriptions,  and^hat  to  permit  the  use  of  the* 
street  at  the  point  in  question  by  this  com- 
pany, with  its  electric  cars  running  at  a 
comparatively  high  rate  of  speed,  and  with 
double  tracks  laid  in  the  street,  would  pre- 
vent the  reasonable  use  of  the  same  by  the 
public,  and  would  be  dangerous  in  the  ex- 
treme, and  dhrectly  tend  to  loss  of  life  and 
injury  to  property. 

As  to  the  matter  of  convenience  to  the 
public  and  of  necessity  to  the  company,  the 
latter  asserted  It  would,  In  fact  accommo- 
date the  public  more  to  have  double  tracks 
than  a  single  one,  while  it  was  a  real  neces- 
sity to  the  company,  in  order  that  it  might, 
by  giving  accommodation  to  the  public,  im- 
possible with  a  single  track,  successfully 
compete  with  rival  roads  running  through 
adjacent  streets  for  a  fair  share  of  patron- 
age; that  it  could  not  do  so,  if  it  had  but  a 
single  track  for  1,100  feet  on  Lexington 
street. 

Upon  these  facts  the  case  was  heard  in  the 
court  below,  and  that  court  held  that  ordi- 
nance No.  23,  upon  its  acceptance  by  the 
raih*oad  company,  became  a  contract  be- 
tween the  city  and  the  railroad  company, 
which  coiild  not  be  substantially  modified 
without  the  consent  of  both  parties,  and  that 
the  subsequent  ordinance  was  a  violation  of 
that  contract  and  therefore  invalid;  and  a 
Judgment  waa  ordered  enjoining  the  city  au- 
thorities from  interfering  with  the  railroad 
company  in  the  construction  and  mainte- 
nance of  two  parallel  tracks  on  Lexington 
street  a^<)  from  interfering  in  any  manner 
with  the  company  in  the  operation  of  \U 
electric  cars  over  and  upon  such  tracks,  pro- 
vided the  two  tracks  are  laid  and  main- 
tained and  the  cars  operated  In  conformity 
with  the  provisions  of  ordinance  No.  23,  and 
In  conformity  with  the  general  regulations 
of  the  mayor  and  common  council  of  Balti- 
more relating  to  the  construction  and  opera- 
tion of  such  street  railways,  not  inconsistent 
with  the  provisions  of  ordinance  No.  23, 
above  mentioned.  From  this  decree,  Judge 
Morris,  district  Judge  of  Maryland,  dissented. 
S4  Fed.  153.  An  appeal  having  been  taken 
by  the  city  of  Baltimore,  the  case  Is  brought 
here  for  review. 

T.  G.  Hayes,  for  appellant.  Francis  K.  4c 
rey  and  E.  J.  D.  Cross,  for  appellee.        3 
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Mr.  Justice  PECKHAM»  after  stating  the 
facts,  delivered  the  opinion  of  the  court. 

The  discussion  on  the  argument  of  this  case 
cook  quite  a  wide  range,  but,  in  the  view  we 
take,  we  can  dispose  of  this  appeal  without 
deciding  whether  the  common  council  had 
or  had  not  the  power  to  make  a  contract  for 
the  perpetual  use  of  its  streets  by  the  rail- 
I'oad  company  upon  the  terms  and  conditions 
which  might  be  agreed  upon  between  the  com- 
mon council  and  the  railroad  company,  and 
which,  when  once  agreed  upon,  should  not  be 
thereafter  subject  to  repeal  or  material  alter- 
ation by  the  common  council.  It  is  sufficient 
for  the  decision  of  this  case  to  hold  that  the 
direction  to  lay  but  one  track  through  Lex- 
ington street  between  the  points  mentioned 
did  not  substantially  change  the  terms  of  the 
contract,  and  was  no  more  than  the  exercise 
by  the  city  of  its  acknowledged  power  to 
make  a  reasonable  regulation  concerning  the 
use  of  that  street  by  the  railroad  company, 
and  that  the  (M-iginal  contract  (assuming  that 
one  existed)  was  entered  into  subject  to  the 
right  of  the  city  to  adopt  such  a  regulation. 

Chapter  370  of  the  act  of  1800,  referred  to 
in  the  foregoing  statement  of  facts,  distinctly 
granted  to  the  mayor  and  city  council  of 
Baltimore  the  power  to  regulate  the  use  of 
the  streets  by  railway  companies.  In  the 
absence  of  any  such  positive  legislation,  we 
think  there  could  be  no  -veil-founded  doubt 
of  this  power,  and  that  any  contract  entered 
into  by  the  city  with  a  railroad  company 
would  be  subject  to  its  exercise,  so  long  as  it 
did  not  materially  modify  or  impair  the 
rights  granted  by  the  contract  Indeed,  no 
question  is  made  of  the  existence  of  a  power 
of  regulation  by  any  party  to  this  suit.  It 
was  not  denied  by  the  court  below.  The  only 
dispute  on  this  branch  of  the  case  between 
e|the  parties  is  in  regard  to  the  question  wheth- 
g  er  the  direction  to  lay  but  a  single  track  on 
*  Lexington  street,  between  the  points  ^men- 
tioned, is  or  it  not  a  reasonable  regulation  of 
the  use  of  that  street  to  which  the  contract 
was  subjected,  as  above  stated. 

We  are  not  now  concerned  with  the  ques- 
tion of  the  right  of  the  common  council  ab- 
solutely or  unconditionally  to  repeal  ordi- 
nance No.  23,  but  simply  as  to  whether  the 
passage  of  the  subsequent  ordinance  amount- 
ed to  a  valid  regulation  of  the  use  of  the 
street  by  the  railroad  company.  We  think 
that  the  later  ordinance,  although  the  word 
"repeal"  was  used  in  its  first  section,  was,  in 
substance,  a  regulation  of  the  use  of  the 
street  which  the  city  had  the  power  to  enact 
The  effect  of  the  whole  ordinance  was  sim- 
ply to  change  the  right  of  the  company  to 
operate  its  road  on  Lexington  street  for  1,100 
feet  so  that  instead  of  using  double  tracks, 
it  should  have  in  that  street  but  a  single 
track. 

There  is  sufficient  in  the  case  before  us 
from  which  it  may  be  seen  that  the  laying 
down  of  double  tracks  in  some  portion  of  the 
street  in  question  was  done  with  the  knowl- 


edge that  it  was  against  the  wishes  of  the 
mayor  and  the  city  authorities,  and  In  spite 
of  the  notification  by  them  to  the  company 
that  immediate  measures  would  be  taken  to* 
have  ordinance  No.  23  so  altered  by  the  com- 
mon council  at  its  first  session  as  to  provide- 
for  the  laying  of  but  one  track,  instead  of 
double  tracks,  between  North  and  Calvert 
streets  on  Lexington  street  Notwithstand- 
ing such  notice,  the  company  proceeded,  by 
working  night  and  day,  to  lay  down  the 
double  tracks  In  Lexington  street  between 
the  points  last  named.  In  loolLing  at  the- 
question,  therefore,  of  the  reasonableness  of 
the  ordinance  which  made  no  provision  for 
payment  by  the  city  of  the  expense  of  taking 
up  one  track  and  relocating  the  other  along: 
Lexington  street  but  which,  on  the  contrary, 
provided  that  it  should  be  done  at  the  ex- 
pense of  the  railroad  company,  it  is  proper 
that  we  should  view  the  case  as  if  the  pro- 
posed regulation  had  been  passed  before  the 
company  had  laid  any  track  on  Lexington 
street  between  North  and  Calvert  streets, 
and  before  it  had  been  put  to  any  expense 
on  account  of  such  double  track.  We  can- 
not say  the  regulation  was  unreasonable  sim- 
ply on  the  ground  that  it  did  not  provide  for 
paying  the  expense  of  taking  up  one  track,^ 
already  laid  in  the  street  between  Oalvertn 
•and  Charles  streets  (a  distance  of  a  few  hun*« 
dred  feet)  to  the  laying  of  which  the  city  had 
not  at  the  time,  objected.  Having  at  one 
time  granted  the  right  to  the  company  to  lay 
double  tracks  through  certain  named  streets 
of  the  city  of  Baltimore,  was  it  a  reasonable 
regulation  of  the  use  of  one  of  those  streets 
to  thereafter,  and  before  the  completion  and 
operation  of  the  road  therein,  provide  that 
but  a  single  track  in  that  street  should  be 
used,  instead  of  the  double  tracks  which  had 
been  first  provided  for? 

Upon  the  facts  already  set  forth,  a  snffi* 
cient  foundation  was  laid  for  the  exercise  of 
a  fair  and  reasonable  legislative  discretion 
in  determining  the  question  whether  the  por- 
tion of  the  street  mentioned  should  be  oc- 
cupied by  a  single  or  double  track  of  the 
railway  company.  A  regulation  of  that  por- 
tion of  the  street  by  subjecting  it  to  the  use 
of  but  one,  instead  of  double,  railway  tracks- 
did  not  (In  our  Judgment)  thereby  materially 
modify,  nor  did  it  in  effect  prohibit  the- 
exercise  of  the  privileges  previously  granted 
by  the  city  to  the  railroad  company;  nor 
did  it  impair  the  obligation  of  the  contract 
or  destroy  vested  rights;  nor  was  this  regu- 
lation substantially  inconsistent  with  the 
terms  of  ordinance  No.  23.  While  that  ordi- 
nance provided  generally  for  double  traces 
through  the  streets  mentioned  therein,  the 
reduction  of  the  right  to  use  two  tracks,  and 
the  granting  of  the  right  to  use  but  one  for 
such  a  comparatively  short  distance  in  one 
particularly  crowded  and  narrow  thoiou^- 
fare,  was  not  a  regulation  Inconsistent  with 
the  terms  of  the  original  ordinance.  It 
would,  we  think,  be  unreasonable  to  hold 
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that  ttie  leaat  limitation  of  the  power  to  op- 
erate double  tracks  was  an  infringement  and 
impairment  of  the  contract  as  set  forth  in 
the  ordinance.  In  onr  opinion,  the  ordinance 
does  not  gXve  any  such  cast-'iron  right,  or  one 
which  shall  be  beyond  any  reasonable  limita- 
tion and  supervision  by  the  city.  It  granted 
the  use  of  the  streets  for  double  trades  for 
many  miles,  and  the  subsequent  limitation 
of  that  use  to  one  track  related  to  but  a  few 
hundred  feet,  where  peculiar  and  exceptional 
conditions  existed,  where  the  danger  to  be 
•apprehended  from  the  use  of  electric  cars  on 
Sdouble  trades  in  a  narrow  and  busy  thorough- 
^fare  was  very*great,  and  wliere  it  might  fair- 
ly be  decided  by  the  common  council  that 
double  tracks  at  that  point  would  be  an  un- 
reasonable and  dangerous  use  of  the  street 
by  the  company,  and  directly  tend  to  prevent 
its  reasonable  and  safe  use  and  enjoyment 
by  the  public  at  large. 

In  Ctty  of  St  Louis  v.  Western  Union  TeL 
Co.,  149  U.  S.  465,  13  Sup.  Ct  990,  Mr.  Jus- 
tice Brewer,  in  delivering  the  opinion  of  the 
court  in  regard  to  the  power  of  regulation  of 
the  streets  of  a  city,  said: 

*'It  is  given  the  power  to  open  and  estab- 
lish streets,  to  improve  them  as  it  sees  fit, 
and  to  regulate  their  use,  paying  for  all  this 
out  of  its  own  funds.  The  word  'regulate* 
is  one  of  broad  import.  It  is  the  word  used 
in  the  federal  constitution  to  define  the  pow- 
er of  congress  over  foreign  and  interstate 
commerce,  and  he  who  reads  the  many  opin- 
ions of  this  court  will  perceive  bow  broad 
and  comprehensive  it  has  been  held  to  be. 
If  the  dty  gives  a  right  to  the  use  of  the 
streets  or  public  grounds,  as  it  did  by  ordi- 
nance No.  11,604,  it  simply  regulates  the  use 
when  it  prescribes  the  terms  and  conditions 
upon  which  they  shall  be  used.  If  it  should 
see  fit  to  construct  an  expensive  boulevard 
in  the  dty,  and  then  limit  the  use  to  vehicles 
of  a  certain  kind,  or  exact  a  toll  from  all 
who  use  it,  would  that  be  other  than  a 
regulation  of  the  use?  And  so  it  is  only  a 
matter  of  regulation  of  use  when  the  city 
grants  to  the  telegraph  company  the  right  to 
use  exdusively  a  portion  of  the  street,  on 
condition  of  contributing  something  towards 
the  expense  it  has  been  to  in  opening  and  im- 
proving the  street" 

To  same  effect,  see  Gloucester  Ferry  Ck>. 
V.  Pennsylvania,  114  U.  S.  19G-203,  5  Sup. 
Ct  826.  '*The  power  to  regulate  commerce," 
says  Mr.  Justice  Field,  speaking  for  this 
court  "is  the  power  to  prescribe  the  rules 
by  which  it  shall  be  governed;  that  is,  the 
conditions  upon  which  it  shall  be  conducted." 
If  it  be  said  in  this  case  that  the  city  had 
already  regulated  the  use  by  prescribing  that 
there  should  be  two  tracks,  the  answer  is  that 
this  power  of  regulation  is  a  continuing  pow- 
er. It  is  not  exhausted  by  being  once  ex- 
ercised,  and,  so  long  as  the  object  is  plainly 
30  one  of  regulation,  the  power  may  be  exer- 
•  cised*as  often  as  and  whenever  the  common 
ooundl  may  think  proper.    The  use  of  the 


street  may  be  subjected  to  one  condition  to- 
day and  to  another  and  additional  one  to- 
morrow, provided  the  power  is  exercised  in 
good  faith,  and  the  condition  imposed  is  iq[>- 
propriate  as  a  reasonable  regulation,  and  is 
not  imposed  arbitrarily  or  capriciously.  New 
Orleans  Gaslight  Co.  v.  Louisiana  light  & 
Heat  Producing  &  Manuf'g  Co.,  115  U.  S. 
t560-^2,  6  Sup.  Ct  252;  New  York  &  N.  E. 
R,  Co.  V.  Town  of  Bristol,  151  U.  S.  556,. 
567,  14  Sup.  Ct  437. 

The  effect  of  the  third  section  of  the  latter 
ordinance  was  to  leave  with  the  railroad 
company  the  power  to  lay  down  and  main- 
tain and  use  one  track  instead  of  double 
tracks  on  Lexington  street  between  the- 
streets  named.  It  is  true,  the  dty  assumed 
to  attach  a  condition  to  the  exerdse  of  tiiis 
right  whidi  was  that  the  railroad  company 
should  within  20  days  remove  the  double 
tracks,  and  replace  the  pavement  In  view 
of  aU  the  facts,  we  should  incline  to  regard 
this  as  in  the  nature  of  a  penalty  to  secure 
obedience  of  the  comipany  to  the  regulation, 
and,  in  any  event  in  the  light  of  the  conduct 
of  the  parties  in  relation  to  the  litigation  inp 
the  state  court  we  think  the  railroad  com- 
pany has  not  lost  the  right  to  maintain  one 
track  in  the  street  in  question  as  it  now  ex- 
ists, without  the  adoption  of  any  further 
ordinance  on  the  subject 

On  the  ground  which  we  have  stated,  we 
think  the  decree  of  the  circuit  court  wrong, 
and  for  that  reason  It  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


a06  V.  3.  6Q1> 
UNITED  STATES  v.  GRBATHOUSB. 
(April  19,  1897.) 
No.  234. 

Limitation—Claims  against  United  States. 
In  the  act  of  March  3,  1887  (24  SUt  505, 
c.  359),  known  as  the  "Tucker  Ad,"  providing 
for  the  bringing  of  suits  against  the  United 
States,  the  proviso  "that  no  suit  against  the 
government  of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall  have 
been  brought  within  six  years  after  the  right 
accrued."  did  not  repeal  the  provision  of  Rev. 
St.  §  1069,  excepting  persons  under  disability 
or  beyond  the  seas  from  the  limitation  of  six 
years  therein  prescribed  as  to  claims  against 
the  United  States  cognizable  by  the  court  of 
claims,  and  allowing  them  three  years  after 
the  removal  of  the  disability,  there  being  no  ab- 
solute inconsistency  between  the  two,  and  re- 
peals by  implication  not  being  favored. 

Appeal  from  Court  of  Claims. 

Asst  Atty.  Gen.  Dodge,  for  the  United 
Statea    John  C.  Fay,  for  appellee. 

Mr.  Justice  HAKLAN  delivered  the  opinion 
of  the  court 

This  action  was  brought  in  the  court  of 
daims  on  the  24th  day  of  AprU,  1894. 

The  daimant  Greathouse,  was  appointed 
consul  general  of  the  United  States  at  Kana- 
gawa,  Japan,  and  served  in  that  capacity 
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from  August  1,  18S6.  to  March  31,  1889. 
Since  the  last-named  date  he  has  continu- 
ously resided  in  foreign  countries,  and  had 
not,  when  this  cause  was  heard  below,  re- 
turned to  the  United  States. 

During  the  above  period  he  collected  $1,705 
from  sundry  persons  for  certifying  Invoices 
of  goods  shipped  through  the  United  States 
in  transit  to  foreign  countries,  and  %&!  from 
other  persons  for  certifying  the  value  of 
Japanese  currency  attached  to  such  invoices. 
e,  Under  the  rules  and  regulations  of  the  state 
gand  treasury  departments  the  fees  so  col- 

•  lected  were  "accounted  for  and*pald*'  to  the 
United  States,  the  first  payment  being  made 
on  January  27,  1887,  and  the  last  on  July  18, 
1889. 

On  the  foregoing  facts  found  by  the  court 
of  claims,  the  majority  of  that  court  held  as 
a  conclusion  of  law  that  the  claimant  was  en- 
tiUed  to  recover  from  the  United  States  $1,866, 
which  was  the  aggregate  amount  of  the 
above  payments  to  the  United  States. 

As  it  is  a  condition  or  qualification  of  the 
right  to  a  Judgment  against  the  United  States 
Id  the  court  of  claims  that,  except  where  the 
claimant  labors  under  some  one  of  the  disa- 
bilities specified  in  the  statute,  the  claim  must 
be  put  in  suit  by  the  voluntary  action  of  the 
claimant,  or  be  presented  to  the  proper  de- 
partment for  settlement  within  six  years  after 
suit  could  be  commenced  thereon  against  the 
^covemment  (Finn  v.  U.  S.,  123  U.  S.  227,  232, 
S  Sup.  Ct.  82),  it  is  contended  that  the  court 
l)elow  erred  In  not  holding  that  all  demands 
for  sums  paid  by  the  claimant  Into  the  treas- 
ury prior  to  April  24,  1888,  were  barred  by 
'limitation,  and  that  Judgment  should  not 
have  been  rendered  for  any  sum  in  excess  of 
the  aggregate  amount  paid  by  claimant  into 
the  treasury  after  that  date. 

By  section  10f)9  of  the  Revised  Statutes  of 
the  United  States  It  is  provided  that:  "Every 
claim  against  the  United  States,  cognizable 
by  the  court  of  claims,  shall  be  forever  barred 
unless  the  petition  setting  forth  a  statement 
thereof  is  filed  in  the  court,  or  transmitted  to 
It  by  the  secretary  of  the  senate  or  the  clerk 
of  the  house  of  representatives  as  provided 
by  law,  within  six  years  after  the  claim  first 
accrues:  provided,  that  the  claims  of  mar- 
ried women  first  accrued  during  marriage,  of 
persons  under  the  age  of  twenty-one  years 
first  accrued  during  minority,  and  of  Idiots, 
lunatics.  Insane  persons,  and  persons  beyond 
the  seas  at  the  time  the  claim  accrued,  enti- 
tled to  the  claim,  shall  not  be  barred  If  the 
petition  be  filed  In  the  court  or  transmitted, 
as  aforesaid,  within  three  years  after  the  dis- 
ability has  ceased;  but  no  other  disability 
than  those  enumerated  shall  prevent  any 
^  claim  from  being  barred,  nor  shall  any  of 
g  the  said  disabilities  operate  cumulatively." 

•  •it  will  be  observed  that  by  this  section 
"persons  beyond  the  seas,'*  having  claims 
against  the  United  States  cognizable  by  the 
court  of  claims,  were  entitled  to  sue  within 
Utree  yeai's  after  the  disability  of  absence 


was  removed.  As  Greathouse  was  beyond 
the  seas  during  the  whole  period  covered 
by  his  claim,  and  up  to  the  institution  of 
this  action,  the  limitation  of  six  years  would 
not  apply  to  this  case,  if  the  exception  made 
by  the  Revised  Statutes  of  "persons  beyond 
the  seas*'  Is  still  in  force. 

It  is  contended  that  since  the  passage  of 
the  act  of  March  3,  1887  (24  Stat  505,  c. 
359>,  entitled  "An  act  to  provide  for  the 
bringing  of  suits  against  the  United  States," 
known  as  the  'Tucker  Act"  the  limitation 
of  six  years  is  applicable  to  all  claims 
against  the  United  States  cognizable  by  any 
court  under  whatever  disability  the  claim- 
ant may  have  labored. 

That  act  provides:  "The  court  of  claims 
shall  have  Jurisdiction  to  hear  and  deter- 
mine the  following  matters:  First  All 
claims  founded  upon  the  constitution  of  the 
United  States  or  any  law  of  congress,  ex- 
cept for  pensions,  or  upon  any  regulation  of 
an  executive  department  or  upon  any  con- 
tract expressed  or  Implied,  with  the  govern- 
ment of  the  United  States,  or  for  damages, 
liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort  In  respect  of  which  claims 
the  party  would  be  entltied  to  redress 
against  the  United  States,  either  in  a  court 
of  law,  equity,  or  admiralty,  If  the  United 
States  were  suable:  provided,  however,  that 
nothing  in  this  section  shall  be  construed 
as  giving  to  either  of  the  courts  herein  men- 
tioned. Jurisdiction  to  hear  and  determine 
claims  growing  out  of  the  late  Civil  War, 
and  commonly  known  as  *war  claims,*  or  to 
hear  and  determine  other  claims,  which 
have  heretofore  been  rejected,  or  reported 
on  adversely,  by  any  court  department  or 
commission  authorized  to  hear  and  deter- 
mine the  same.  Second.  All  set-ofi's,  coun- 
terclaims, claims  for  damages,  whether  liq- 
uidated or  unliquidated,  or  other  demands 
whatsoever  on  the  part  of  the  government 
of  the  United  States  against  any  claimant 
against  the  government  in  said  court:  pro-^ 
vlded,  that  no  suit  against  the  government  J 
of  the  United* States  shall  be  allowed  under •! 
this  act  unless  the  same  shall  have  been 
brought  within  six  years  after  the  right  ac- 
crued for  which  the  claim  Is  made." 

The  dlsti'Ict  courts  of  the  United  States 
were  given  by  the  same  act  concurrent  Ju- 
risdiction with  the  court  of  claims  as  to  all 
matters  named  in  the  above  section  where 
the  amount  of  the  claim  did  not  exceed  |1.- 
000,  the  circuit  courts  of  the  United  States 
to  have  such  concurrent  Jurisdiction  in  all 
cases  where  the  amount  of  the  claim  ex- 
ceeds $1,000,  and  does  not  exceed  $10,000. 
Section  2. 

It  was  further  provided  that  the  Jurisdic- 
tion of  the  respective  courts  of  the  United 
States  proceeding  under  that  act  including 
the  right  of  exception  and  appeal,  should  be 
governed  by  the  law  then  In  force,  in  so  far 
as  the  same  was  applicable  and  not  incon- 
sistent with  the  provisions  of  that  act;  and 
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the  course  of  procedure  Is  to  be  In  accord- 
ance with  the  established  rules  of  said  re- 
spective courts,  and  of  snch  additions  and 
modifications  thereof  as  they  may  adopt 
Section  4. 

By  the  Tucker  act,  section  1079  of  the  Re- 
vised Statutes  was  expressly  repealed,  and 
It  was  declared  that  the  provisions  of  sec- 
tion 1080  shall  apply  to  cajses  under  that  act 
Section  8. 

The  ninth  section  of  the  act  provides  that: 
**The  plaintiff  or  the  United  States,  in  any 
suit  brought  under  the  provisions  of  this 
act,  shall  have  the  same  rights  of  appeal  or 
writ  of  error  as  are  now  reserved  In  the  stat- 
utes of  the  United  States  in  that  behalf 
made,  and  upon  the  conditions  and  limita- 
tions therein  contained.  The  modes  of  pro- 
cedure in  claiming  an  appeal  or  writ  of  er- 
ror shall  conform  in  all  respects,  as  near 
as  may  be,  to  the  statutes  and  rules  of  court 
governing  appeals  and  writs  of  error  In  like 
causes." 

The  act  of  March  3,  1887,  It  wIU  be  ob- 
served, expressly  repealed  only  section  1079 
of  the  Revised  Statutes,  and  all  laws  and 
parts  of  laws  that  were  Inconsistent  with 
that  act 

In  U.  S.  ▼.  Jones,  131  U.  S.  1,  16,  9  Sup.  Ot 
G69,  It  was  held  that  the  Jurisdiction  given 
to  the  court  of  claims  by  the  act  of  1887 
^  was  precisely  the  same  as  that  given  in  the 
gacts  of  1855  and  1863  (10  Stat.  612,  c.  122; 
•  12  Stat  765,  c.  92),  with  the^addition  that  it 
was  extended  by  the  act  of  1887  to  damages, 
liquidated  and  unliquidated,  "in  cases  not 
sounding  in  tort,  and  to  claims  for  which 
ledress  may  be  had  either  In  a  court  of  law, 
equity  or  admiralty."  But  it  does  not  fol- 
low that  the  proviso  of  section  1  of  the  act 
of  1887,  declaring  that  "no  suit  against  the 
u'overnment  of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall 
have  been  brought  within  six  years  after 
the  right  accrued  for  which  the  claim  is 
made,"  should  be  held  to  have  displaced  ev- 
ery part  of  section  1069  of  the  Revised  Stat- 
utes. The  act  of  1887  only  superseded  such 
previous  legislation  as  was  Inconsistent  with 
its  provisions.  It  is  true  that  If  that  act  be 
literally  construed,  there  is  some  ground  for 
holding  that  congress  Intended  by  the  proviso 
of  section  1  to  cover  the  whole  subject  of  the 
limitation  of  suits  against  the  government, 
in  whatever  court  instituted.  But  we  can- 
not suppose  that  It  was  Intended  to  strike 
down  the  exceptions  made  In  section  1069 
of  the  Revised  Statutes  in  favor  of  *'the 
claims  of  married  women  first  accrued  dur- 
ing marriage,  of  persons  under  the  age  of 
twenty-one  years  first  accrued  during  mi- 
nority, and  of  Idiots,  lunatics,  Insane  per- 
sons, and  persons  bey(Hid  the  seas  at  the 
time  the  claim  accrued."  Those  exceptions 
were  not  expressly  abrogated  by  the  act  of 
1887,  and  they  could  be  held  to  be  repealed 
only  by  implication.  But  repeals  by  Impli- 
cation are  not  favored,  and  when  two  stat- 


utes cover  In  whole  or  In  part  the  same  mat- 
ter, and  are  not  absolutely  Irreconcilable, 
effect  should  be  given.  If  possible,  to  both 
of  them.  Frost  v.  Wenle,  157  U.  S.  46,  58. 
15  Sup.  Ct  532;  U.  S.  v.  Healey,  160  U.  S. 
136,  147,  16  Sup.  Ot  247. 

In  conformity  with  this  principle,  we  must 
adjudge  that  the  above  proviso  of  section 
1069  of  the  Revised  Statutes  Is  still  In  force, 
because  not  absolutely  inconsistent  with  the 
last  proviso  of  the  act  of  1887.  Consequent- 
ly, that  the  claim  of  a  person  who  was  be- 
yond the  seas  at  the  time  the  claim  accrued  Is 
not  barred  until  three  years  shall  have  ex- 
pired after  such  disability  Is  removed  with- 
out suit  against  the  government.  Although 
the  act  of  1887  prescribes  the  llmltotion  for 
suits  "under  this  [that]  act,"  without  mak-^ 
ing  any  exception  in  favor  of  persons  under  § 
disability,  It  should  be*lnterpreted  as  if  the* 
proviso  In  section  1069  of  the  Revised  Stat- 
utes were  added  to  section  1  of  that  act. 
We  could  not  hold  otherwise  without  decid- 
ing, in  effect,  that  the  limitation  of  six  years 
applied  to  claims  accruing  to  married  wo- 
men and  Infants  during  their  respective  dis- 
abilities, as  well  as  to  the  claims  of  Idiots, 
lunatics,  and  Insane  persons.  We  are  un- 
willing to  hold  that  congress  Intended  any 
such  result  We  may  add  that  It  was  not 
contemplated  that  the  limitation  upon  suits 
against  the  government  In  the  district  and 
circuit  courts  of  the  United  States  should 
be  different  from  that  applicable  to  like 
suits  in  the  court  of  claims. 

It  results  that  as  the  appellee  was  "l)e- 
yond  the  seas"  at  the  time  his  demand  first 
accrued,  and  had  not  returned  to  this  country 
prior  to  the  institution  of  this  suit  his  claim 
was  not  barred  by  limitation.  The  Judg- 
ment of  the  court  of  claims— which  Is  not 
disputed  upon  any  ground  affecting  the  mer- 
its of  the  claim  in  suit— is  therefore  affirmed. 

(166  U    8   606) 

TBXAS  &  P.  RY.  CO.  v.  CODY. 

(AprU  19,  1897.) 

No.  246. 

Removal  ot  Causbs—Railkoads— Neoligekcb  at 

Btbbbt  Crossing — Contribdtory 

Negi.iobxcb. 

1.  That  a  complaint  filed  in  a  state  court 
against  a  federal  corporation  states,  by  mis- 
take or  otherwise,  that  the  defendant  was  cre- 
ated under  state  laws,  does  not  deprive  de- 
fendant of  the  right  to  a  removal  to  the  federal 
court,  upon  the  ground  that  it  is  a  federal  cor- 
poration. 

2.  The  rights  and  duties  of  railroad  companies 
and  of  travelers  on  highways  crossing  their 
tracks  are  mutual  and  reciprocal,  and  no  great- 
er degree  of  care  is  required  of  the  one  than  of 
the  other;  the  care  to  be  exercised  by  each 
being  such  as  an  ordinarily  prudent  man  would 
exercise  under  similar  circumstances.  14  C.  O. 
A.  310,  67  Fed.  71,  and  30  U.  S.  App.  183,  af- 
firmed. 

8.  The  care  which  a  person  who  crosses  a 
railroad  track  In  a  city  is  required  to  use,  as 
well  as  that  which  the  company  is  required  to 
use,  varies  with  the  surrounding  circumstuuces, 
and  is  a  question  of  fact  for  the  jury. 
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4.  If  a  railroad  crosslos  on  a  street  in  a  dty 
li  not  lit  up  on  a  dark  ni^ht.  then,  to  the  ex- 
tent the  danger  ia  thereby  increased,  greater 
care  is  required  both  of  the  companj  and  of  onit 
crossinc  the  track. 

5.  If  the  coDtributory  negligence  of  a  person 
crossing  a  railroad  in  a  city  was  the  proximate 
cause  of  bis  injuries,  he  cannot  recover,  thouj^h 
the  company  may  have  been  negligent  in  failing 
to  give  a  signal  of  the  approach  of  a  train. 

^    In  Error  to  the  United  States  Circuit  Court 

g  of  Appeals  for  the  Fifth  Circuit. 

•  This  was  an  action  commenced  by  Henry 
D.  Cody  against  the  Texas  &  Pacific  Railway 
Company  in  the  district  court  of  Tarrant 
coun^Tt  Tex.,  and  removed  by  defendant  to 
the  circuit  court  of  the  United  States  for  th# 
Northern  district  of  Texas. 

Plaintiff  alleged  In  his  petition  that  on 
March  4, 1802,  he  was  injured  at  the  crossing 
of  the  track  of  the  defendant  company  over 
Jennings  avenue,  in  the  city  of  E*t  Worth, 
Tex.,  by  the  carelessness  and  negligence  of 
the  defendant  and  its  agents  and  servants. 
Defendant  demurred  generally,  and  pleaded 
the  general  issue,  and,  in  special  pleas,  al- 
leged the  contributory  negligence  of  i^intlff, 
and  his  failure  to  exercise  due  care  under 
the  circumstances.  The  issues  were  submit- 
ted to  a  jury,  which  found  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  $7,500,  on  whidi 
judgment  was  rendered.  The  case  was  tak- 
en to  the  circuit  court  of  appeals  for  the 
Fifth  circuit  and  the  judgment  affirmed  (30 
U.  &  App.  183,  14  C.  C.  A.  810,  and  67  Fed. 
71),  whereupon  it  was  brought  to  this  court 
by  writ  of  error. 

John  F.  Dillon,  W.  8.  Pierce,  and  D.  D. 
Duncan,  for  plaintiff  in  error.  B.  B.  Krutt- 
schnltt,  E.  H.  Farrar,  B.  F.  Jonas,  and  Thom- 
as F.  West,  for  defendant  in  error. 


Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  railway  company  raises  a  preliminary 
question  of  jurisdiction.  Plaintiff  below  de- 
scribed himself  in  his  petition  as  a  resident 
of  Tarrant  county,  Tex.,  and  alleged  the 
Texas  &  Pacific  Railway  Company  to  be  **a 
private  corporation,  created  and  existing  un- 
^  der  the  laws  of  the  state  of  Texas,"  and  that 
g  "the  defendant  owns  and  operates  a  line  of 
«  railway* extending  into  and  running  through 
said  Tarrant  county,  and  into  and  through 
the  city  of  Ft  Worth,  Tarrant  county,  Tex., 
and  has,  for  the  purpose  of  conducting  and 
carrying  on  its  business  In  the  management 
and  operation  of  said  line  of  railway,  an  office 
and  agency  and  an  agent  and  representative 
in  the  city  of  Ft.  Worth,  in  said  Tarrant  coun* 
ty,  upon  whom  citation  may  be  served  in  this 
case,  the  name  of  the  said  agent  being  J.  T. 
Clements." 

The  defendant  company  filed  its  petition 
for  removal  in  due  time,  which,  tn  addition 
to  other  necessary  averments,  stated  **that, 
mt  the  commencement  of  this  suit,  plaintiff 


was  then,  and  stin  is,  a  citizen  and  resident 
of  the  state  of  Texas,  and  that  your  petl« 
tioner  was  then,  and  still  is,  a  ctxporation 
organized  imder  and  by  virtue  ot  certain  acts 
of  congress  of  the  United  States,  to  wit,  an 
act  entitled  'An  act  to  incorirarate  the  Texas 
and  Pacific  Railway  Company,  and  to  aid  in 
the  construction  of  its  road  and  other  pur- 
poses,' approved  March  3rd,  1871,  and  an  act 
supplementary  thereto,  approved  March  2, 
1872;  and  that  this  is  a  suit  arising  under  the 
laws  of  the  United  States,  within  the  mean- 
ing of  the  second  section  of  an  act  of  March 
8,  1875,  as  amended  by  the  acts  of  March  8, 
1887,  and  August  13,  1888.*' 

Bond  was  tendered  and  approved,  and  the 
case  removed  accordingly.  There  is  no  ccm- 
troversy  over  the  fact  that  the  defendant  cor- 
poration owed  its  existence  to  acts  of  con- 
gress, and  was  entitled  to  remove  the  cause 
as  one  arising  under  the  laws  of  the  United 
States,  in  accordance  with  the  decision  of 
this  court  in  Pacific  Railroad  Removal  Cases^ 
115  U.  S.  1,  5  Sup.  Ct  1113;  but  the  railway 
company  expresses  apprehension  lest  we  may 
bold  that  jurisdiction  was  not  maintainable 
within  the  rule  laid  down  in  Tennessee  v. 
Union  &  Planters'  Bank,  152  U.  S.  454,  14 
Sup.  Ct  654,  and  other  cases,  because  plain- 
tiff below  did  not  allege  that  defendant  was 
a  federal  corporation,  but  rather  the  contrary. 

The  rule  thus  referred  to^  and  reiterated 
in  Chappell  v.  Waterwortb,  155  U.  8.  102,  15 
Sup.  Ct  34,  Postal  Tel.  Cable  Co.  v.  Alabama, 
155  U.  8.  482,  15  Sup.  Ct  102,  and  RaUway 
Ca  V.  Skottowe,  162  U.  S.  490,  16  Sup.  Ct 
869,  Is  that  under  the  acts  of  March  8,  1887^ 
(chapter  373),  and  August  13,  1888  (chapterg 
866),  a  case  not  depending  on  the*citizenship* 
of  the  parties,  nor  otherwise  specially  pro- 
Tided  for,  cannot  be  removed  from  a  state 
court  into  the  circuit  court  of  the  United 
States,  as  one  arising  under  the  constitution, 
laws,  or  treaties  of  the  United  States,  unless 
that  appears  by  the  plaintiff's  statement  of 
his  own  claim,  and  that,  if  It  does  not  so  f^>- 
pear,  the  want  cannot  be  supplied  by  any 
statement  in  the  petition  for  removal  or  In 
the  subsequent  pleadings. 

By  the  acts  of  congress  ot  1887  and  1888, 
the  jurisdiction  of  the  circuit  court  on  re- 
moval by  defendant  (and  defendants  alone 
can  remove)  is  limited  to  such  suits  as  might 
have  been  originally  brought  in  that  court; 
and  It  is  essential,  if  the  jurisdiction  is  in- 
voked on  the  ground  that  the  cause  of  action 
arises  under  the  constitution,  laws,  or  trea- 
ties of  the  United  States,  that  this  should  be 
asserted.  If  recovery  directly  depends  upon 
a  right  claimed  under  the  constitution,  laws, 
or  treaties,  plaintiff's  statement  of  his  case 
must  necessarily  disclose  the  fact;  and.  If 
the  action  is  brought  In  the  state  court  de- 
fendant can  remove  it  If,  however,  plain- 
tiff asserts  no  such  right  and  defendant  putr 
his  defense  on  the  possession  of  such  right 
or  its  denial  to  plaintiff,  though  essential  to 
his  recovery,  then  defendant  Is  remitted  to 
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hto  writ  of  error  from  this  court  to  the  state 
court  to  test  the  federal  questions  thus  raised. 
It  Is  obYlous  that  In  the  instance  of  diverse 
citizenship  a  different  question  is  presented* 
Plaintiff  may  run  his  own  risk  in  respect  of 
the  cause  of  action  on  which  be  proceeds, 
but  he  cannot  cut  off  defendant's  constitution- 
al right  as  a  citizen  ot  a  different  state  than 
the  plaintiff,  to  choose  a  federal  forum,  by 
omitting  to  aver  or  mistakenly  or  falsely 
stating  the  citizenship  of  the  parties. 

And  this  must  be  so  also  as  to  federal  rail- 
road corporations.  It  was  held  in  the  Paciflc 
Railroad  Removal  Cases  that,  as  all  the  facul- 
ties and  capacities  possessed  by  such  corpo- 
rations were  derived  from  their  acts  of  in- 
corporation by  congress,  all  their  doings 
arose  out  of  those  laws,  and  therefore  suits 
by  and  against  them  were  "suits  arising  un- 
der the  laws  of  the  United  States."  Conced- 
ing this,  the  principle  ai>pllcable  to  diverse 

e  citizenship   may   reasonably    be   applied    to 

5  them. 

•  •  If,  in  this  case,  plaintiff  had  simply  describ- 
ed defendant  by  its  name,  without  more, 
there  would  seem  to  be  no  question  that,  as 
the  corporation  was  judicially  known  to  be  a 
federal  corporation,  defendant  would  be  en- 
titled to  remove  the  case  on  proper  allega- 
tions in  its  petition;  and  we  think  this  nec- 
essarily follows,  where,  by  some  mistake  or 
otherwise,  the  defendant  Is  erroneously  stat- 
ed to  be  created  under  state  laws.  Here  de- 
fendant was  described  as  "a  private  corpora- 
tion, created  and  existing  under  the  laws  of 
the  state  of  Texas";  and  this  was  repeated 
In  an  amended  petition,  filed  in  the  circuit 
court,  but  no  motion  to  remand  was  made, 
nor  was  the  propriety  of  the  removal  ques- 
tioned in  any  way.  Possibly  the  pleader  did 
not  Intend  to  deny  the  federal  character  of 
the  company,  but,  whether  so  or  not,  no  issue 
was  or  could  be  made  as  to  the  source  of  its 
corporate  existence. 

Railway  Co.  v.  Skottowe,  162  U.  S.  490,  T6 
Sup.  Ct.  869,  Is  in  harmony  with  these  views. 
That  was  an  action  brought  In  a  court  of  the 
state  of  Oregon  to  recover  for  personal  in- 
juries alleged  to  have  been  caused,  in  Ore- 
gon, by  the  negligence  of  the  defendant  com- 
pany. A  petition  for  removal  was  filed  and 
denied,  and  this  denial  was  approved  by  the 
supreme  court  of  Oregon.  Defendant  was 
described  in  the  complaint  as  "a  corporation 
duly  organized,  existing,  and  doing  business 
in  the  state  of  Oregon."  In  the  removal  pe- 
tition, the  defendant  was  alleged  to  be  a  con- 
solidated company,  composed  of  several  rail- 
way corporations  severally  organized  and  cre- 
ated under  the  laws  of  the  territories  of 
Utah  and  Wyoming  and  of  the  state  of  Ne- 
vada, and  under  an  act  of  congress  approved 
August  2,  1882,  c.  372  (22  Stat.  185),  entitled 
•*An  act  creating  the  Oregon  Short  Line  Rail- 
way Company,  a  corporation  In  the  territo- 
ries of  Utah,  Idaho  and  Wyoming,  and  for 
other  purposes,"  and  an  act  of  congress,  ap- 
proved June  20,  1878,  c  3o2  (20  Suit.  241), 
17  S.C— 15 


making  the  Utah  ft  Northern  Ballway  Com- 
pany a  railway  corporation  in  the  territories 
of  Utah,  Idaho,  and  Montana. 

This  court  held  that,  so  far  as  appeared, 
the  defendant  company  existed  and  was  doing 
business  in  the  state  of  Oregon  solely  undern 
the  authority  of  that  state,  whether  expressS 
*or  permissive;   that  the  acts  of  congress  re-* 
ferred  to  did  not  disclose  any  intention  o» 
the  part  of  congress  to  confer  powers  oi 
right  to  be  exercised  outside  of  the  territories 
named  therein;  and  that  the  supreme  court 
of  Oregon  committed  no  error  in  affirming 
the  action  of  the  trial  court  denying  the  pe- 
tition for  removal. 

We  are  of  opinion  that  the  drcnit  court 
properly  entertained  Jurisdiction. 

Turning  to  the  case  on  the  m«it8,  we  find 
no  reason  for  disturbing  the  Judgment  of  the 
circuit  court  of  appeals.  Fourteen  errors 
were  assigned  in  that  court  to  the  Judgment 
of  the  circuit  court,  which  were  reduced  to 
six  in  this  court,  of  which  the  first  was  mere- 
ly that  the  court  of  appeals  ^red  in  affirm- 
ing the  Judgment  The  five  specific  grounds 
of  error  assigned  are  that  the  circuit  court 
erred  in  refusing  to  give  each  of  the  foUow- 
Ing  instructions  asked  for  by  defendant: 

"(1)  The  defendant  asks  the  court  to  In- 
struct the  Jury  to  return  a  verdict  In  this  case 
for  the  defendant*' 

"(3)  You  are  instructed  that  it  was  the  duty 
of  plaintiff,  upon  approaching  the  railroad 
track  on  Jennings  avenue  crossing,  if  he  was 
hurt  on  said  crossing,  to  stop  and  look  and 
listen  for  the  approach  of  the  train  on  the 
track  before  attempting  to  pass  over  said 
crossing;  and  if  you  believe  from  the  evi- 
dence that  he  failed  to  stop  and  look  and 
listen,  and  that,  in  consequence  of  such  fail- 
ure, he  was  injured,  you  will  find  for  defend- 
ant, even  though  you  should  believe  from  the 
evidence  that  the  defendant  was  negligent 
either  in  respect  to  not  furnishing  a  light  at 
said  crossing,  or  in  respect  to  not  giving  sig- 
nals of  the  approach  of  the  train,  or  was  neg- 
ligent in  respect  to  both  of  such  matters." 

"(7)  You  are  instructed  that  the  rights  of 
the  railway  company  and  of  the  public  are 
not  equal,  but  that  the  right  of  the  com- 
pany is  superior  to  the  right  of  the  traveling 
public  on  all  parts  of  its  track,  even  at  cross- 
ings." 

And  that  there  was  error  In  that  portion 
of  tlie  charge  relating  to  the  right  of  a  person 
crossing  a  railroad  track  to  expect  the  rail- 
road company  to  give  the  signals  required  by 
law,  and  in  that  relating  to  the  damages.  ^ 
•There  was  evidence  tending  to  show  that  on* 
March  4,  1S92,  on  a  very  dark  night,  plaintifi! 
was  walking  along  Jennings  avenue,  in  Ft 
Worth,  and  towards  the  track  of  defendant, 
which  he  approached  from  the  south,  and 
which  crossed  Jefferson  avenue  at  right 
angles;  that,  as  he  approached,  he  slackened 
his  pace,  walked  slowly,  listened,  looked,  and 
saw  and  heard  no  train;  that  there  was  no 
light  on  the  crossing,  no  bell  ringing,  no  blQW- 
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Iw  of  a  whistle,  and  no  light  indicating  the 
^^proach  of  a  train;  and  that,  as  he  passed 
over  the  track,  he  was  stmck  by  a  train  back- 
ing over  the  crossing,  knocked  down,  and  se- 
verely injured.  The  evidence  was  conflicting 
on  the  questions  of  negligence  and  contribu- 
tory negligence,  and  the  circuit  court  did  not 
err  in  refusing  to  peremptorily  instruct  the 
Jury  in  defendant's  favor. 

So  far  as  the  refusal  of  defendant's  instruc- 
tions numbered  3  and  7  is  concerned,  the 
charge  must  be  considered  as  a  whole,  as, 
however  correct  either  of  them  might  be,  the 
court  was  not  obliged  to  use  the  language 
of  counsel,  and,  if  the  Jury  were  otherwise 
properly  advised  on  these  points,  that  was 
sufficient. 

And  this  observation  is  applicable  also  to 
the  exception  to  the  reference  to  the  giving 
of  signals.  That  cannot  be  passed  on  as  an 
isolated  proposition. 

After  giving  certain  instructions  requested 
by  defendant,  the  court  instructed  the  Jury 
as  follows: 

**In  this  case  the  Jury  are  instructed  that 
plaintifT  sues  the  defendant  for  the  sum  of 
$10,000,  which  he  says  he  is  entitled  to  by 
reason  of  injuries  inflicted  on  him  by  defend- 
ant company  in  crushing  his  leg,  and  causing 
its  amputation,  by  serious  injuries  to  his 
head,  and  by  the  bodily  and  mental  pain  in- 
cident and  resulting  from  said  injuries,  as 
also  from  his  diminished  capacity  to  earn  a 
living.  He  also  alleges  that  he  has  incurred 
liabilities  for  nursing,  lodging,  attention,  and 
physician.  In  the  sum  of  $700. 

"(2)  If  you  believe  from  the  evidence  that 
plaintiff  was   injured   on  defendant's   track 
east  of  Jennings  avenue,  then  you  will  find 
^  for  the  defendant. 

g  "(3)  If,  however,  the  Jury  find  from  the  evi- 
•  dence  that  the*plaintiff  was  injured  by  the 
defendant  on  its  track  on  the  crossing  of 
Jennings  avenue  In  Ft  Worth,  then  you  are 
instructed  that  the  statutes  of  the  state  of 
Texas  provide  'that  each  locomotive  engine 
shall  have  on  it  a  bell  or  a  steam  whistle,  and 
that  the  bell  shall  be  rung  or  the  whistle 
blown  at  the  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  shall  cross 
any  road  or  street,  and  to  be  kept  ringing  or 
blowing  until  it  shall  have  crossed  such  road 
or  street  or  stopped.' 

"(4)  The  plaintlfiP.  If  he  was  injured  on  Jen- 
nings avenue  while  attempting  to  cross  de- 
fendant's track,  was  required  to  use  due  care 
himself  to  avoid  danger.  The  care  which  a 
person  who  crosses  a  railroad  track  on  a 
street  in  a  city  is  required  to  use  Is  a  ques- 
tion of  fact  for  the  Jury.  It  varies  with  the 
surrounding  circumstances.  Such  person  Is 
required  to  use  due  care  to  avoid  danger. 
Should  he  not  do  so,  and  his  own  negligence 
is  the  proximate  cause  of  his  injuries,  he  can- 
not recover,  although  the  railroad  company 
may  not  have  given  the  signals  which  tlie 
law  requires  to  indicate  the  approach  of  the 
tnin. 


"(5)  Should  you  believe  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  use  of  rea- 
sonable diligence  might  have  known,  of  the 
approach  of  defendant's  train,  and  thereby 
have  avoided  the  danger,  then  yon  will  find 
for  the  defendant 

"(6)  If,  on  the  other  hand,  you  believe  from 
the  evidence  that  the  plaintiff's  negligence 
was  not  the  proximate  cause  of  his  injuries, 
and  that  plaintiff,  without  fault  on  his  part, 
was  injured  by  defendant  at  Jennings  avenue 
crossing  through  want  of  proper  care  on  the 
part  of  the  defendant  then  you  will  find  for 
plaintiff,  in  any  sum  not  to  exceed  $10,000. 

"A  person  attempting  to  cross  a  railroad 
track  has  the  right  to  expect  that  the  jrall- 
road  will  give  the  signals  required  by  law, 
and  if  he  is  without  fault  and  such  neglect 
on  the  part  of  the  road  results  in  his  injury, 
then  he  can  recover. 

**(7)  The  degree  of  care  that  was  proper 
care  on  the  part  of  the  plaintiff  and  defend- 
ant must  fit  and  grow  out  of  the  time,  the 
occasion,  and  circumstances.     If  the  night 
was  dark  and  misty,  and  no  arc  light  or  other 
light  lit  up  the  crossing  at  Jennings  avenue,^ 
then  to  the  extent  that  such  facts,  )l  at  all,H 
•Increased  the  danger  at  the  crossing  of  Jen-* 
ings  avenue,  then  to  that  extent  was  greater 
care  and  prudence  required  of  both  plaintiff 
and  defendant  at  said  crossing. 

'*(8)  The  care  to  be  exercised  is  such  as  an 
ordinary  prudent  man  would  exercise  under 
similar  circumstances.  This  Is  the  true  rule 
whether  applied  to  the  alleged  negligence  of 
the  railroad  company  or  the  alleged  contribu- 
tory negligence  of  the  plaintiff;  and  what  is 
due  care  under  a  given  state  of  facts  most 
be  determined  by  tihe  Jury  by  applying  the 
rule  as  to  what,  In  their  Judgment,  a  man 
of  ordinary  prudence  would  have  done  under 
the  circunij^tances  shown  by  the  evidence. 

•*(9)  If  plaintiff  was  injured  at  the  crossing 
of  Jennings  avenue  over  defendant's  track, 
and  his  failure  to  use  the  care  that  a  per^ 
son  of  ordinary  prudence  would  have  used 
under  the  circumstances  was  the  proximate 
cause  of  his  injuries,  then  he  cannot  re- 
cover, although  defendant  may  have  also 
been  guilty  of  negligence  In  the  matter  of 
failing  to  ring  the  bell  on  the  engine,  or  in 
some  other  matter." 

We  think  that  this  gave  the  law  to  the  jury 
with  substantial  correctness,  and  fuUy  cov- 
ered all  that  the  company  had  the  right  to 
demand. 

The  circuit  court  applied  the  settled  rule  as 
expounded  by  Mr.  Justice  Bradley  in  Im- 
provement Co.  V.  Stead,  95  U.  S.  1(>1.  That 
was  the  case  of  a  collision  of  a  special  rail- 
road train  with  a  wagon.  There  was  evi- 
dence tending  to  show  that  the  plaintiff,  who 
was  driving  the  wagon,  looked  to  the  south- 
ward, from  which  direction  the  next  regular 
train  was  to  conie,  and  did  not  look  north- 
wardly, from  wiiich  this  train  came;  that  his 
wagon  produced  much  noise  as  it  moved  over 
the   frozen   ground;    that  his   hearing  was 
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■umewhat  impaired;  and  tbat  he  did  not 
stop  before  attempting  to  cross  the  track. 
The  eTldence  was  conflicting  as  to  whether 
the  customary  and  proper  signals  were  given 
by  those  in  charge  of  the  locomotive,  and  as 
to  the  rate  of  speed  at  which  the  train  was 
running  at  the  time.  The  counsel  for  the 
railroad  company  requested  the  court  to  give 
H  certain  speclflc  instructions,  to  the  general 

•  effect  that* the  plaintiff  should  have  looked 
out  for  the  train,  and  was  chargeable  with 
negligence  in  not  having  done  so;  and  that 
it  is  the  duty  of  those  crossing  a  railroad  to 
listen  and  look  both  ways  along  the  railroad 
before  going  on  it,  and  to  ascertain  whether 
a  train  is  approaching  or  not  The  trial  judge 
refused  to  adopt  the  Instructions  framed  by 
counsel,  and  charged  that  both  parties  were 
bound  to  exercise  such  care  as  under  ordi- 
nary circumstances  would  avoid  danger; 
such  care  as  men  of  common  prudence  and 
intelligence  would  ordinarily  use  under  like 
circumstances;  that  the  amount  of  care  re- 
quired depended  upon  the  risk  of  danger; 
and  explained  th^  circumstances  which  bore 
on  that  question.  He  charged,  In  short,  that 
the  obligations,  rights,  and  duties  of  railroads 
and  travelers  upon  highways  crossing  them 
are  mutual  and  reciprocal,  and  no  greater 
degree  of  care  is  required  of  the  one  than  of 
the  other. 

Mr.  Justice  Bradley  said:  "If  a  railroad 
crosses  a  common  road  on  the  same  level, 
those  traveling  on  either  have  a  legal  right 
to  pass  over  the  point  of  crossing,  and  to 
require  due  care  on  the  part  of  those  travel- 
ing on  the  other,  to  avoid  a  collision.  Of 
course,  these  mutual  rights  have  respect  to 
other  relative  rights  subsisting  between  the 
parties.  Prom  the  character  and  momentum 
of  a  railroad  train,  and  the  requirements  of 
public  travel  by  means  thereof,  it  cannot  be 
expected  that  it  shall  stop  and  give  preced- 
ence to  an  approaching  wagon  to  make  the 
crossing  first  It  is  the  duty  of  the  wagon  to 
wait  for  the  train.  The  train  has  the  pref- 
erence and  right  of  way.  But  It  is  bound  to 
give  due  warning  of  its  approach,  so  that  the 
wagon  may  stop  and  allow  it  to  pass,  and  to 
use  every  exertion  to  stop  if  the  wagon  is 
Inevitably  in  the  way.  Such  warning  must 
be  reasonable  and  timely.  But  what  is  rea- 
sonable and  timely  warning  may  depend  on 
many  circumstances.  ♦  ♦  •  On  the  other 
hand,  those  who  are  crossing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and  dili- 
gence to  ascertain  whether  a  train  is  ap- 
proaching. •  ♦  •  We  think  the  Judge  was 
©perfectly  right,  therefore,  in  holding  tbat  the 
S obligations,  rights,   and   duties  of  railroads 

•  and  travelers  upon  intersecting  hlghways*are 
mutual  and  reciprocal,  and  that  no  greater 
degree  of  care  Is  required  of  the  one  than  of 
the  other;  for,  conceding  that  the  railway 
train  has  the  right  of  precedence  in  crossing, 
the  parties  are  still  on  equal  terms  as  to  the 
exercise  of  care  and  diligence  In  regard  to 
their  relative  duties.    The  right  of  preced- 


ence referred  to  does  not  linpose  upon  tbt 
wagon  the  whole  duty  of  avoiding  a  collision. 
It  is  accompanied  with,  and  conditioned  up- 
on, the  duty  of  the  train  to  give  due  and 
timely  warning  of  approach.  The  duty  o(f 
the  wagon  to  yield  precedence  la  based  upon 
this  condition.  Both  parties  are  charged  with 
a  mutual  duty  of  keeping  a  careful  lookout 
for  danger;  and  the  degree  of  diligence  to 
be  exercised  on  either  side  is  sudi  as  a  pru- 
dent man  would  exercise  under  the  circum- 
stances of  the  case  in  endeavoring  fairly  to 
perform  his  duty.  •  •  •  The  mistake  of 
the  defendant's  counsel  consists  in  seeking 
to  Impose  ui>on  the  wagon  too  exclusively  the 
duty  of  avoiding  collision,  and  to  relieve  the 
train  too  entirely  from  responsibility  in  the 
matter.  Railway  companies  cannot  expect 
this  immunity  so  long  as  their  tracks  cross 
the  highways  of  the  country  upon  the  same 
leveL  The  people  have  the  same  right  to 
travel  on  the  ordinary  highways  as  th«  rail 
way  companies  have  to  run  trains  on  thy 
railroads." 

The  case  was  reaffirmed,  quoted  from,  ani 
followed  in  Railroad  Co.  v.  Griffith,  159  € 
S.  603,  16  Sup.  Ct  105. 

Tested  by  these  principles,  the  circuit  cour 
did  not  err  in  the  matters  complained  of. 

Nor  was  there  error  in  respect  of  the  ques 
tion  of  damages.  What  the  trial  Judge  salt 
on  that  subject,  taken  together,  was  not  In 
correct;  and,  tf  the  railway  company  had 
desired  particular  instructions  in  reference  ta 
the  measure  of  damages,  It  should  have  re- 
quested them,  wbich  it  did  not  do.  Railway 
Co.  V.  Volk,  151  U.  S.  73,  14  Sup.  Ct  239. 

Judgment  affirmed. 


a66  u.  s.  61* 

TEXAS  &  P.  RY.  CO.  v.  BARRETT. 

(April  19,  1897.) 

No.  247. 

Brmoval  of  Causes— Master  and  Sbrvant^Db* 
FECTivB  Machinery. 

1.  A  federal  corporation  sued  in  a  state  court 
may  have  the  cause  removed  to  a  federal  court 
Qpon  the  ground  that  it  was  created  by  act  ol 
congress,  though  that  fact  does  not  appear 
from  the  complaint. 

2.  A  railroad  company  is  not  required  U 
adopt  extraordinary  tests  for  discovering  de- 
fects in  machinery,  which  are  not  approved, 
practicable,  and  customary;  but  it  fulfills  iti 
duty  if  it  adopts  such  tests  as  are  ordinarily 
in  use  by  prudently  conducted  roads  in  like 
business,  and  surrounded  by  like  circumstan* 
ces, 

3.  A  railroad  company  is  bound  to  use  ordi- 
nary care  to  furnish  safe  machinery  and  appli- 
ances for  the  use  of  its  employes,  and  to  keep 
them  in  repair,  and  the  neglect  of  its  agents  li 
that  rejrard  is  its  neglect. 

4.  Where  plaintiff,  a  foreman  in  charge  of  a 
switch  engine  in  a  railroad  company's  yard,  was 
injured  by  the  explosion  of  another  engine,  with 
which  he  did  not  have,  and  was  not  required  t€ 
have,  anything  to  do,  and  which  had  beei 
placed  by  the  foreman  of  the  roundhouse  on  t 
tracic  in  the  yard  with  steam  up,  to  take  out  i 
train,  the  company  was  liable  if  the  boiler  ex- 
ploded by  reason  of  defects  of  which  its  serv- 
ants, whose  duty  it  was  to  repair  such  ma- 
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chlncrj,  knew,  or  by  reasonable  care  might  have 
known,  proviaed  plaintiff  did  not  know  of  the 
defects,  and  did  not  by  his  own  negligence  con- 
tribute to  the  injury.  14  C.  0.  A.  873,  07  Fed. 
214,  and  30  U.  S.  App.  19G.  atUrmed. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

John  P.  Dillon,  W.  S.'  Pierce,  and  D.  D, 
Duncan,  for  plaintiff.  A.  H.  Garland  and  B. 
O.  Garland,  for  defendant. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court. 

This  was  an  action  to  recover  for  personal 
injuries,  brought  by  Barrett,  in  the  district 
court  of  Tarrant  county,  Tex.,  agaUist  the 
Texas  &  Pacific  Railway  Company,  and  re- 
moved, on  the  application  of  the  company,  to 
the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Texas.  Plaintiff  obtained 
a  verdict  and  Judgment,  and  defendant  there- 
upon carried  the  case  on  writ  of  error  to  the 
circuit  court  of  appeals  for  the  Fifth  circuit, 
by  which  the  Judgment  was  affirmed.  30  U. 
8.  App.  196,  14  C.  C.  A.  373,  and  67  Fed.  214. 
^  Plaintiff's  complaint  averred  that  he  ''is  a 
H  resident  of  said  Tarrant  county,  and  that  de- 
•  fendant  is  a  railway  corporation,* duly  in- 
corporated." The  petition  for  removal  was 
sufficient,  and,  aa  the  company  was  created 
by  act  of  congress,  the  circuit  court  properly 
entertained  Jurisdiction.  Railway  Co.  v.  Cody, 
166  U.  S.  606,  17  Sup.  Ct  703. 

On  the  trial  there  was  evidence  tending  to 
show  that  Barrett,  while  in  the  employment  of 
the  company  as  foreman  in  charge  of  a  switch 
engine,  and  at  work  in  the  company's  yard, 
was  injured  by  the  explosion  of  another  en- 
gine, with  which  he  had  nothing,  and  was 
not  required  to  have  anything,  to  do,  and 
which  had  been  placed  by  the  foreman  of  the 
roundhouse  on  a  track  in  the  yard,  with  steam 
up,  to  take  out  a  train;  that  the  boiler  of  the 
locomotive,  at  the  time  It  exploded,  and  for 
a  considerable  time  before  that,  was  and 
had  been  in  a  weak  and  unsafe  state,  by  rea- 
son of  the  condition  of  the  stay  bolts,  many 
of  which  had  been  broken  before  the  explo- 
sion, and  some  of  them  for  a  long  time  be- 
fore; that  there  were  well-known  methods 
of  testing  the  condition  of  stay  bolts  in  a 
boiler  engine;  and  that,  if  any  of  these  tests 
had  been  properly  applied  to  this  boiler  with- 
in a  reasonable  time  before  the  explosion,  the 
true  condition  of  the  stay  bolts  would  have 
been  discovered. 

The  circuit  court  Instructed  the  Jury,  at  de- 
fendant's request,  "that  the  master  is  not  the 
insurer  of  the  safety  of  its  engines,  but  is 
required  to  exercise  only  ordinary  care  to  keep 
such  engines  in  good  repair,  and,  if  he  has 
used  such  ordinary  care,  he  is  not  liable  for 
any  injury  resulting  to  the  servant  from  a 
defect  therein  not  discoverable  by  such  ordi- 
nary care";  "that  the  mere  fact  that  an  In- 
Jury  is  received  by  a  servant  in  consequence 
of  an  explosion  will  not  entitle  him  to  a  re- 
eovery,  but  he  must,  besides  the  fact  of  the 


explosion,  show  that  It  resulted  from  the  fail- 
ure of  the  master  to  exercise  ordinary  care^ 
either  in  selecting  such  engine,  or  In  keeping  it 
in  reasonably  safe  repair";  and  "that  a  railwaj 
company  is  not  required  to  adopt  extraordi- 
nary tests  for  discovering  defects  In  machin- 
ery, which  are  not  approved,  practicable,  and 
customary,  but  that  it  fulfills  its  duty  in  thia 
regard  if  it  adopts  such  tests  as  are  ordinarily 
in  use  by  prudently  conducted  roads  engaged 
in  like  business,  and  surrounded  by  like  dr-^ 
cumstances."  g 

*  And  thereupon  further  charged  that  a  rall>* 
way  company  is  bound  to  use  ordinary  care 
to  furnish  safe  machinery  and  appliances  for 
the  use  of  its  employes,  and  the  neglect  of  Ita 
agents  in  that  regard  la  its  neglect;  that  it  is 
not  bound  to  Insure  the  absolute  safety  there- 
of, nor  to  supply  the  best  and  safest  and  new- 
est of  such  mechanical  appliances,  but  la 
bound  to  use  all  reasonable  care  and  prudrace 
in  providing  machinery  reasonably  safe  and 
suitable  for  use,  and  hi  keeping  the  same  in 
repah:;  that  "by  ordinary  care  is  meant  such 
as  a  prudent  man  would  use  under  the  same 
circumstances;  it  must  be  measured  by  the 
character  and  risks  of  such  business;  and 
where  such  persons,  whose  duty  it  is  to  re-> 
pair  the  appliances  of  the  business,  know,  or 
ought  to  know  by  the  exercise  of  reasonable 
care,  of  the  defects  hi  the  machinery,  the  com- 
pany is  responsible  for  their  neglect";  that 
"if  the  Jury  believe  from  the  evidence,  under 
the  foregoing  instructions,  that  the  boUer 
which  exploded  and  injured  the  plaintiff  waa 
defective,  and  unfit  for  use,  and  that  defend- 
ant's servants,  whose  duty  it  was  to  repair 
such  machinery,  knew,  or  by  reasonable  care 
might  have  known,  of  such  defects  in  said 
machinery,  then  such  neglect  upon  the  part 
of  its  servants  is  imputable  to  the  defendant, 
and  if  said  boiler  exploded  by  reason  of  said 
defects,  and  injured  the  plaintiff,  the  defend- 
ant would  be  responsible  for  the  injuries  in- 
flicted upon  plaintiff,  if  plaintiff  in  no  way,  by 
his  own  neglect,  contributed  to  his  injuries"; 
but  that  "the  burden  of  the  proof  is  on  the 
plaintiff  throughout  this  case  to  show  that  the 
boiler  and  engine  that  exploded  were  improp- 
er appliances  to  be  used  on  its  railroad  by  de- 
fendant; that,  by  reason  of  the  particular  de- 
fects pointed  out  and  insisted  on  by  plaintiff; 
the  boiler  exploded,  and  injured  plaintiff.  The 
burden  is  also  on  plaintiff  throughout  to  show 
3'ou  the  extent  and  character  of  his  sufferings, 
and  the  damages  he  has  suffered  by  reason 
thereof.  You  must  also  be  satisfied  that  plain- 
tiff was  Ignorant  of  the  defects  In  the  boiler 
that  caused  Its  explosion.  If  the  evidence  con- 
vinces you  that  such  was  the  case;  and  that 
he  did  not  by  his  negligence  contribute  to  hia 
own  injury."  ^ 

We  think  that  these  instructions  laid  downg 
the  applicable 'rules  with  sufficient  accuracy  • 
and  in  substantial  conformity  with  the  views 
of  this  court  as  expressed  in  Hough  v.  Rail- 
way Co.,  100  U.  S.  218;  Railroad  Co.  v.  Her- 
bert, 116  U.  S.  617,  6  Sup.  Ct.  500;  Balhroad 
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Co.  T.  McDade,135  U.  S.  554,  10  Sup.Ct.  10i4; 
Railroad  Co.  v.  Daniels,  1152  U.  S.  688,  14 
fiup.  Ct.  750;  Railroad  Co.  v.  Babcock,  154 
U.  S.  190,  14  Sup.  Ct.  978:  and  other  cases. 

Exceptions  were  preserved  to  portions  of 
the  charjje.  and  to  the  refusal  of  the  circuit 
court  to  give  certain  instructions  requested  by 
defendant;  but,  taking  the  charge  as  a  whole, 
we  are  of  opinion  that  the  circuit  court  of 
appeals  rightly  held  that  no  reversible  error 
was  committed.  Tliese  matters  fully  appear 
In  the  report  of  the  case  in  that  court,  and 
we  do  not  feel  called  upon  to  restate  them 
here  in  detail. 

Judgment  afQrmed« 


(166  n.  a  648) 

F.  G.  OXLEY  STAVE  CO.  et  aL  t.  BtJTLEB 

COUNTY,  MO.,  et  aL 

(April  19,  1897.) 

No  221. 
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Court. 

The   general   allegation   or   claim   that   a 

iecree  toaght  to  be  declared  void  was  passed 

against  some  persons  who  were  at  the  time 

dead,  and  against  others  who  were  necessary 

Cirties,  bnt  who  had  no  notice  of  the  proceed- 
gs,  does  not.  within  the  meaning  of  Rev.  St. 
I  709,  fixing  the  revisory  power  of  the  supreme 
court  as  to  judgments  of  state  courts,  "specially 
set  up'*  a  right  or  immunity  under  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  forbidding  a  state  to  deprive  any 
person  of  his  property  without  due  process  of 
law:  it  not  appearing  that  the  supreme  court 
of  the  state  regarded  these  general  allegations 
as  asserting  such  federal  right  or  immunity. 

In  Error  to  the  Supreme  Court  of  the  State 

^  of  Missouri. 

•  •This  writ  of  error  brings  up  for  review  a 
final  Judgment  of  the  supreme  court  of  Mis- 
souri reversing  a  judgment  of  the  circuit 
court  of  the  city  of  St  Louis,  Mo.,  setting 
aside,  and  declaring  to  be  null  and  Yoid,  cer- 
tain conveyances  of  lands  In  Butler  county, 
Mo.,  and  quieting  the  title  thereto  of  the 
present  plaintiffs  In  error. 

It  is  contended  on  behalf  of  the  defendants 
In  error,  who  were  defendants  below,  that, 
under  the  statutes  regulating  the  Jurisdiction 
of  this  court,  we  have  no  authority  to  re- 
examine that  Judgment 

It  appears  from  the  petition  that  the  lands 
In  controversy  were  part  of  the  lands  grant- 
ed to  Missouri  by  the  swamp  land  act  of  1850 
(9  Stat  619,  c  84),  and  were  subsequently. 
In  1857,  patented  by  the  state  to  the  Cairo 
St  Fulton  Railroad  Company,  a  Missouri  cor- 
poration, in  payment  of  a  subscription  to  the 
capital  stock  of  that  company  by  the  county 
of  Butler,  Mo.,  which  subscription  was  made 

Sunder  the  authority  of  the  state;    that.  In 

?  payment  of  certain  bonds  *issued  by  It,  the 
railroad  company,  on  the  23d  of  Bifay,  1857, 
conveyed  the  lands  in  question,  with  other 
lands,  to  John  Moore,  John  Wilson,  and  A.  Q. 
Waterman,  as  trustees;  that  In  1871  Chou- 
teau, having  become  the  owner  of  the  great- 


er portion  of  such  bonds,  brought  suit  bi  the 
circuit  court  of  Mississippi  county.  Mo.,  for 
the  foreclosure  of  the  above  deed  of  tn»t 
In  which  suit  there  was  a  decree  for  tbe 
defendants;  that  such  decree  was  reversed 
by  the  supreme  court  of  Missouri,  and  a  de- 
cree of  foreclosure  directed  to  be  entered; 
that  the  lands  were  accordingly  sold  by  a 
commissioner.  Chouteau  becoming  the  pur- 
chaser; and  that  afterwards,  on  the  19th  day 
of  November,  1880,  Chouteau  conveyed  the 
same,  with  other  lands,  to  the  pUintiffs  In 
error. 

The  petition  also  alleged  that  the  county 
of  Butler,  November  7,  1866,  filed  In  the  cir- 
cuit court  of  Butler  county  Its  petition 
against  the  Cairo  A  Fulton  Railroad  Com- 
pany, and  Moore,  Wilson,  and  Waterman, 
trustees  as  aforesaid,  for  the  purpose  of  can- 
celing and  setting  aside  the  patent  from  the 
state  to  the  Cairo  A  Fulton  Railroad  Com- 
pany, as  well  as  the  deed  of  trust  from  the 
railroad  company  to  Moore,  Wilson,  and 
Waterman,  trustees;  that  In  that  suit  "serv- 
ice was  attempted  to  be  had  by  publication, 
the  plaintiffs  in  said  cause  alleging  that  the 
said  Moore,  Waterman,  and  Wilson  were  non- 
residents of  the  state  of  Missouri;  that  In 
the  said  proceeding  the  said  Cairo  &  Fulton 
Railroad  Company  were  brought  hi,  as  was 
pretended,  by  personal  service.  But  your 
complainants  herein  here  aver,  charge,  and 
show  the  fact  to  be  that  the  service  In  said 
cause,  the  pretended  appearance  of  the  de- 
fendants by  their  attorney  and  In  their  own 
proper  persons,  was  In  fact  a  fraud  and  de- 
ception imposed  upon  the  circuit  court  trying 
said  cause;  that  In  truth  and  In  fact  the 
said  Waterman,  previous  to  the  bringing  of 
said  action  in  said  circuit  court,  and  said 
Moore,  soon  after  the  bringing  of  said  action, 
and  before  service  upon  him  therein  had 
been  obtained,  had  departed  this  life,  and 
their  successors  in  said  trust,  and  as  trustees, 
had  been  appointed  In  pursuance  to  the  pro- 
visions of  the  said  deed  of  trust;  that  In 
consequence  of  their  said  deaths,  and  the^ 
appointment  of  their  successors  as  such  trus-g 
tees,  as  aforesaid,  no  service*was  had  In  said* 
cause,  the  new  trustees  were  not  made  par- 
ties, were  not  served  with  process,  and  had 
no  notice  of  proceedings,  although  necessary 
and  proper  parties;  the  other  defendant  In 
said  cause,  viz.  the  said  Cairo  &  Fulton  Rail- 
road Company,  was  not  a  necessary  or  prop- 
er party,  as  by  the  foreclosure  of  the  state 
lien  on  said  railroad,  under  what  Is  known 
as  the  'Sell-Out  Act,*  and  the  purchase  of 
said  railroad  under  said  sale,  the  said  com- 
pany, before  the  commencement  of  said  suit, 
was  dissolved  and  had  ceased  to  exist  and 
could  not  legally  be  made  a  party  to  said 
proceedings;  that  the  only  party  defendant 
to  said  proceedings  that  was  in  fact  present 
or  pretending  to  make  a  defense  In  said  ac- 
tion was  Green  L.  Poplin,  who  had  at  one 
time  been  the  president  of  the  said  railroad 
company,  but  long  previous  to  the  bringing 
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of  said  suit  had  ceased  to  be  connected  with 
the  said  Cairo  &  Fulton  Railroad  Company 
in  any  capacity  whatever,  but  was  in  fact 
acting  in  collusion  with  the  attorneys  and 
agents  of  said  Butler  county  to  aid  said  But- 
ler county  and  its  attorneys  to  avoid  and 
disregard  their  said  contract  with  the  Cairo 
&  Fulton  Railroad  Company.  And  these  com- 
plainants aver  and  charge  the  fact  to  be  that 
notwithstanding  the  fact  that  the  said  cir- 
cuit court  proceeded  to  find  the  Issues  in  said 
case,  for  the  said  county  of  Butler,  and  to 
decree  that  the  said  deed  from  the  state  of 
Missouri  to  the  Cairo  &  Fulton  Railroad  Com- 
pany, and  the  deed  of  trust  from  said  rail- 
road company  to  the  said  Moore,  Waterman, 
and  Wilson,  be  canceled,  set  aside,  and  for 
naught  held,  and  that  the  interest  of  the  de- 
fendants therein  be  devested  out  of  them,  and 
invested  in  said  county  of  Butler;  that  ali 
said  pretended  proceedings  were  null,  void, 
an4  of  no  effect  whatever,  on  account  of  the 
collusion  of  the  parties  thereto,  and  because 
the  parties  holding  the  title  under  said  deed 
of  trust  in  trust  for  the  holders  of  the  bonds 
of  the  said  Cairo  &  Fulton  Railroad  Company 
were  not  parties  to  said  suit,  and  did  not  ap- 
pear thereto,  either  in  person  or  by  attor- 
neys, and  because  neither  the  said  bondhold- 
ers nor  their  assigns  were  in  court  by  service 
of  process  or  otherwise." 
It  was  further  alleged  that  in  the  year  1863 
S  a  number  of  judgments  were  obtained  In  the 
•  circuit  courts  of  Mississippi* county,  Mo., 
against  the  railroad  company,  and  part  of 
the  lands  in  controversy  were  sold  under 
execution;  various  persons  becoming  the  pur- 
chasers and  receiving  conveyances.  The  pe- 
tition sets  out  various  sales  of  lands  em- 
braced in  the  above  deed  of  trust,  and  malces 
defendants  numerous  parties  who  were  in 
possession  claiming  title,  including  the  St. 
Louis,  Iron  Mountain  &  Southern  Railroad 
Company.  The  petition  avers:  That  In  the 
several  suits  in  the  Butler  circuit  court  the 
railroad  company  "was  the  only  defendant. 
Neither  said  trustee  nor  the  bondholders 
were  made  parties  to  said  suits;  neither  did 
they  in  any  way  have  notice  thereof,  or  ap- 
pear therein  by  attorney  or  otherwise;  and 
whatever  rights  said  Judgment  creditors  ac- 
quired by  reason  of  their  faid  several  judg- 
ments, and  whatever  title  the  said  purchaser 
at  said  sheriff's  sale  made  under  said  judg- 
ments acquired,  were  subject  and  subservient 
to  the  said  first  deed,  and  the  rights  of  the 
bondholders  of  said  Cairo  &  Fulton  Railroad 
Company.  The  purchasers  at  said  foreclo- 
sure proceeding  under  the  decree  of  the  su- 
preme court  took  a  paramount  and  superior 
title  to  all  said  parties  and  purchasers  at 
said  sheriff's  sale.  That  the  said  sheriff's 
deeds  made  to  the  purchasers  at  said  execu- 
tion sales  conveyed  no  title  to  the  said  pur- 
chaser, as  n gainst  the  prior  Hen  of  the  said 
trustees  under  said  trust  deed,"  etc. 

In  the  court  of  original  jurisdiction  the  issues 
were  found  for  the  plaintiffs.     Some  of  the 


defendants  moved  to  set  aside  the  finding  a 
judgment  upon  these  general  grounds:     B«. 
cause  the  court  erred  in  admitting  improper, 
illegal,  irrelevant,  and  incompetent  evidence, 
and  In  rejecting  proper*  legal*  relevant,  and 
competent  evidence;  in  refnsing  to  sustain  de- 
fendants' demurrer  to  the  phiintifls'  evidence 
offered  at  the  dose  of  plaintiffs'  case;  in  find- 
ing the  issues  in  favor  of  the  plaintiffs,  and  in 
rendering  a  decree  in  their  favor;  and  because 
the  decree  was  against  the  weight  of  the  evi- 
dence.   The  motion  for  new  trial  was  over^ 
ruled,  and  the  cause  was  carried  to  the  su- 
preme court  of  Missouri  upon  the  appeal  of  the 
county  of  Butler  and  others.    By  the  latter 
court  the  judgment  was  reversed*   and   the^ 
cause  remanded  to  the  circuit  court  of  the^ 
city  of  St.*Louis  with  instructions  to  ent^  a»> 
final  decree  dismissing  the  biU. 

The  opinion  of  the  supreme  court  of  Mis- 
souri is  reported  in  121  Mo.  614,  26  S.  W.  867. 

Isaac  H.  Llonberger,  for  plaintiffs  in  error. 
F.  M.  Estes  and  John  F.  Dillon,  for  defendants 
in  error. 

Mr.  Justice  HARLAN,  after  stating  the  facta 
in  the  foregoing  language,  delivered  the  <q;iin- 
ion  of  the  court 

We  have  made  a  full  statement  of  the  case 
because  of  the  earnest  contention  of  the  plain- 
tiffs in  error  that  this  court  has  authority  to 
re-examine  the  final  judgment  of  the  supreme 
court  of  Missouri. 

This  court  may  re-examine  the  final  judg- 
ment of  the  highest  court  of  a  state  when  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  is 
*'drawn  in  Question,"  and  the  decision  is 
against  its  validity,  or  when  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any 
state,  is  '*drawn  in  question"  on  the  ground  of 
repugnancy  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is 
in  favor  of  its  validity.  But  it  cannot  review 
such  final  judgment,  even  If  it  denied  some 
title,  right,  privilege,  or  immunity  of  the  un- 
successful party,  unless  It  appear  from  the 
record  that  such  title,  right,  privilege,  or  im- 
munity was  '^specially  set  up  or  claimed"  in 
the  state  court  as  belonging  to  such  party  un- 
der the  constitution,  or  some  treaty,  statute, 
conmiission,  or  authority  of  the  United  States. 
Rev.  St.  §  709. 

Looking  into  the  record,  we  do  not  find  that 
any  reference  was  made  in  the  court  of  orig- 
inal jurisdiction  to  the  constitution  of  the 
United  States.  Nor  can  it  be  inferred  from 
the  opinion  of  the  supreme  court  of  Missouri 
that  that  court  was  informed  by  the  conten- 
tion of  the  parties  that  any  federal  right,  priv- 
ilege, or  immunity  was  intended  to  be  assert- 
ed. For  aught  that  appears,  the  state  court  pio- 
ceedei  in  its  determination  of  the  cause  with- 
out any  thought  that  it  was  expected  to  decide 
a  federal  question. 

The  supreme  court  of  Missouri  properly  said 
that  only  two  questions  were  presented  by  the 
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record  for  Its  determination:  "First.  Were 
the  subscriptions  by  the  county  courts  (county 
and  district)  of  Butler  county  to  the  stock  of 
the  Cairo  &  Fulton  Railroad  Company,  and 
the  conveyance  of  the  swamp  lands  of  that 
10  county  to  said  railroad  In  satisfaction  of  said 

•  subscriptions,  authorized  by  law?  Second. 
Ought  the  decree  of  the  circuit  court  of  But- 
ler county  annulling  the  conveyance  of  said 
lands  be  set  aside  for  the  reasons  urged  by 
the  plaintiffs,  to  wit— First,  because  procured 
by  fraud;  and,  second,  because  two  of  the 
defendants  named  in  It  were  dead  at  the  time 
of  its  rendition,  and  the  railroad  company  a 
dissolved  corporation?" 

Whether  the  subscriptions  by  the  county 
court  of  Butler  county  to  the  stock  of  the  rail- 
road company,  and  the  conveyance  to  that 
company,  were  valid,  and  whether  the  decree 
which  the  plaintiffs  sought  to  have  declared 
void  was  obtained  by  fraud,  were  questions 
of  local  law  or  practice.  In  respect  of  which 
the  Judgment  of  the  state  court  was  final. 

The  only  remaining  question  was  not  other- 
wise raised  than  by  the  general  allegation  that 
the  decree  was  rendered  agahist  dead  persons, 
as  well  as  In  the  absence  of  necessary  parties, 
who  had  no  notice  of  the  suit,  and  therefore 
no  opportunity  to  be  heard  In  vindication  of 
their  rigiits.  Do  such  general  allegations  meet 
the  statutory  requirement  that  the  final  Judg- 
ment of  a  state  court  may  be  re-examined  here 
If  it  denies  some  title,  right,  privilege,  or  im- 
munity "specially  set  up  or  claimed"  under 
the  constitution  or  authority  of  the  United 
States?  We  think  not  The  specific  conten- 
tion now  Is  that  the  decree  of  the  Butler  coun- 
ty circuit  court  In  the  suit  instituted  by  the 
county  of  Butler  was  not  consistent  with  tlie 
due  process  of  law  required  by  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States.  But  can  It  be  said  that  the  plaintiffs 
spedally  set  up  or  claimed  the  protection  of 
that  amendment  against  the  operation  of  that 
decree  by  simply  averring— without  referring 
to  the  constitution,  or  even  adopting  Its  phrase- 
ology—that the  decree  was  passed  against  de- 
ceased persons,  as  well  as  in  the  absence  of 
necessary  or  Indispensable  parties? 

This  question  must  receive  a  negative  an- 
swer, If  due  effect  be  given  to  the  words 
"specially  set  up  or  claimed"  In  section  709 
of  the  Revised  Statutes.  These  words  were 
in  the  twenty-fifth  section  of  the  Judiciary 
»act  of  1789  (1  Stat  85),  and  were  inserted 
ein   order  that   the   revisory   power   of   this 

*  court*should  not  extend  to  rights  denied  by 
the  final  Judgment  of  the  highest  court  of  a 
state,  unless  the  party  claiming  such  rights 
plainly  and  distinctly  Indicated,  before  the 
state  court  disposed  of  the  case,  that  they 
were  claimed  under  the  constitution,  trea- 
ties, or  statutes  of  the  United  States.  The 
words  "specially  set  up  or  claimed"  Imply 
that  if  a  party  Intends  to  Invoke  for  the  pro- 
tection of  his  rights  the  constitution  of  the 
United  States,  or  some  treaty,  statute,  com- 
mission, or  authority  of  the  United  States, 


he  must  so  declare;  and,  unless  he  does  so 
declare  "specially"  (that  is,  unmistakably), 
this  court  Is  without  authority  to  re-examine 
the  final  Judgment  of  the  state  court  This 
statutory  requirement  is  not  met  if  such 
declaration  is  so  general  In  Its  character  that 
the  purpose  of  the  party  to  assert  a  federal 
right  Is  left  to  mere  Inference.  It  Is  the 
settled  doctrine  of  this  court  that  the  Juris- 
diction of  the  circuit  courts  of  the  United 
States  must  appear  affirmatively  from  the 
record,  and  that  It  is  not  sufficient  that  it 
may  be  inferred  argumentatively  from  the 
facts  stated.  Hence  the  averment  that  a 
party  resides  in  a  particular  state  does  not 
import  that  he  is  a  citizen  of  that  state. 
Brown  v.  Keene,  8  Pet  115;  Robertson  v. 
Cease,  97  U.  S.  646,  649.  Upon  like  grounds 
the  Jurisdiction  of  this  court  to  re-examine 
the  final  Judgment  of  a  state  court  cannot 
arise  from  mere  Inference,  but  only  from 
averments  so  distinct  and  positive  as  to 
place  it  beyond  question  that  the  party 
bringing  a  case  here  from  such  court  intend- 
ed to  asseil  a  federal  right 

As  the  argument  at  the  bar  indicated  some 
misapprehension  as  to  our  decisions  upon 
this  subject  It  will  be  appropriate  to  refer 
to  some  of  them. 

In  Maxwell  v.  Newbold,  18  How.  511,  516, 
which  was  a  writ  of  error  to  the  supreme 
court  of  Michigan,  this  court,  speaking  by 
Chief  Justice  Taney,  and  referring  to  the 
twenty-fifth  section  of  the  Judiciary  act  of 
1789,  and  the  Interpretation  placed  upon  it 
In  Crowell  t.  Randall,  10  Pet  368,  Bald: 
"Applying  this  principle  to  the  case  before 
us,  the  writ  of  error  cannot  be  maintained. 
The  questions  raised  and  decided  In  the  state 
circuit  court  point  altogether  for  their  solu- 
tion to  the  laws  of  the  state,  and  make  no 
reference  whatever  to  the  constitution  or 
laws  of  the  United  States.  Undoubtedly, 
this  did  not  preclude  the  plaintiffs  in  error 
from  raising  the  point  In  the  supreme  court 
of  the  state.  If  it  was  Involved  In  the  case 
as  presented  to  that  court  And  whether  a 
writ  of  error  from  this  court  will  lie  or  not 
depends  upon  the  questions  raised  and  de- 
cided in  that  court  But  neither  of  the  ques-^ 
tlons  made  there  by  the  errors  assigned  re-g 
fer  In  any  manner  to  the  •constitution  or» 
laws  of  the  United  States,  except  the  third, 
and  the  language  of  that  is  too  general  and 
Indefinite  to  come  within  the  provisions  of 
the  act  of  congress,  or  the  decisions  of  this 
court.  It  alleges  that  the  charge  of  the  court 
was  against,  and  In  conflict  with,  the  con- 
stitution and  laws  of  the  United  States. 
But  what  right  did  he  claim  under  the  con- 
stitution of  the  United  States  which  was 
denied  him  by  the  state  court?  Under  what 
clause  of  the  constitution  did  he  make  his 
claim?  And  what  right  did  he  claim  under 
an  act  of  congress?  And  under  what  act, 
in  the  wide  range  of  our  statutes,  did  he 
claim  it?  The  record  does  not  show;  nor 
can  this  court  undertake  to  determip^  th«# 
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the  question  as  to  the  faith  and  credit  due 
tu  the  record  and  Judicial  proceedings  In 
Ohio  was  made  or  determined  In  the  state 
court,  or  that  that  court  ever  gave  any  opin- 
ion on  the  question.  For  aught  that  appears 
In  the  record,  some  other  clause  In  the  con- 
stitution, or  some  law  of  congress,  may  have 
been  relied  on,  and  the  mind  of  the  court 
never  called  to  the  clause  of  the  constitu- 
tion now  assigned  as  error  In  this  court" 
After  stating  the  grounds  upon  which  the 
decision  In  Lawler  v.  Walker,  14  How.  149, 
were  placed,  the  court  proceeded:  "So  In 
the  case  before  us  the  clause  In  the  consti- 
tution and  the  law  of  congress  should  have 
l)een  specified  by  the  plaintiffs  In  error  In 
the  state  court.  In  order  that  this  court  might 
see  what  was  the  right  claimed  by  them, 
and  whether  It  was  denied  to  them  by  the 
decision  of  the  state  court" 

In  Hoyt  V.  Sheldon,  1  Black,  518,  521  (a 
writ  of  error  to  review  the  final  judgment 
of  a  New  York  court),  It  was  contended  that 
full  faith  and  credit  was  not  given  by  that 
i,  court  to  certain  legislative  enactments  and 
g  judicial  proceedings  In  the  courts  of  New 
•  Jersey,  as  required  by  the  constitution  of  *the 
United  States.  This  court,  again  speaking 
by  Chief  Justice  Taney,  said:  "But,  in  or- 
der to  give  this  court  the  power  to  revise 
the  judgment  of  the  state  court  on  that 
ground.  It  must  appear  upon  the  transcript 
filed  by  the  plaintiff  In  error  that  the  point 
on  which  he  relies  was  made  in  the  New 
York  court,  and  decided  against  him,  and 
that  this  section  of  the  constitution  was 
brought  to  the  notice  of  the  state  court,  and 
the  right  which  he  now  claims  here  claimed 
under  It.  The  rule  upon  this  subject  is  clear- 
ly and  fully  stated  in  18  How.  515  (Maxwell 
V.  Newbold),  as  well  as  In  many  other  cases 
to  which  it  is  unnecessary  to  refer.  This 
provision  of  the  constitution  Is  not  referred 
to  in  the  plalntlff*s  bill  of  complaint  in  the 
state  court,  nor  In  any  of  the  proceedings 
tliere  had.  It  is  true,  he  set  out  the  act  of 
the  legislature  of  New  Jersey,  the  proceed- 
ings and  decree  of  the  chancery  court  of  that 
state  under  It,  and  the  sale  of  the  property 
in  dispute  by  the  authority  of  the  court, 
which  he  alleges  transferred  the  title  to  the 
vendee  under  whom  he  claims,  and  charges 
that  the  assignment  set  up  by  the  defend- 
ants was  fraudulent  and  void,  for  the  rea- 
sons stated  In  his  bilL  But  all  of  the  mat- 
ters put  in  Issue  by  the  bill  and  answers, 
and  decided  by  the  state  court,  were  ques- 
tions which  depended  for  their  decision  upon 
principles  of  law  and  equity,  as  recognized 
and  administered  in  the  state  of  New  York, 
and  without  reference  to  the  construction  or 
effect  of  any  provision  In  the  constitution, 
or  any  act  of  congress.  This  court  has  no 
appellate  power  over  the  judgment  of  a  state 
court  pronounced  In  such  a  controversy,  and 
this  writ  of  error  must  therefore  be  dis- 
missed for  want  of  jurisdiction." 
If  there  has  been  any  modification  of  the 


views  expressed  in  the  two  cases  just  cited, 
it  has  oeen  only  in  the  particular  that  it  li 
not  always  necessary  to  refer  to  the  precise 
words  or  to  the  particular  section  of  the  con- 
stitution under  which  some  right,  title,  priv- 
ilege, or  immunity  Is  claimed,  and  that  it  is 
sutlicient  if  it  appears  affirmatively  from  the 
record  that  a  right,  title,  privilege,  or  Immu- 
nity is  specially  set  up  or  claimed  under  that 
instrument,  or  under  the  authority  of  thCa^ 
United  Slates.  f 

•  The  question  was  again  examined  in  Say-* 
ward  V.  Denny,  158  U.  S.  ISO,  183.  1^,  186. 
15  Sup.  Ct  777-779.  It  was  stated  in  that 
case  (the  chief  justice  delivering  the  opin- 
ion of  the  court)  that  certain  propositions 
must  be  regarded  as  settled,  among  which 
were  that  "the  title,  right,  privilege,  or  im- 
munity must  be  specially  set  up  and  claimed 
at  the  proper  time  and  in  the  proper  way," 
and  that  "the  right  on  which  the  party  relies 
must  have  been  called  to  the  attention  of  the 
oourf  in  some  proper  way,  and  the  decision  of 
the  court  must  have  been  against  the  right 
claimed,**— citing  in  support  of  the  first  of 
these  propositions  Miller  v.  Texas,  153  U.  S. 
535,  14  Sup.  Ct  874,  and  Morrison  v.  Watson, 
154  U.  S.  Ill,  115,  14  sup.  Ct  ©95,  and  in 
support  of  the  second  proposition  the  above 
cases  of  Hoyt  v.  Sheldon  and  Maxwell  v. 
Newbold.  The  chief  justice  said:  "The  con- 
tention is  that  the  result  of  the  rulings  and 
decisions  of  the  trial  court  in  these  respects, 
as  affirmed  by  the  supreme  court,  was  to  liold 
plaintiff  in  error  conclusively  bound  by  the 
judgment  rendered  against  Crawford  in  an 
action  *in  which  he  was  not  a  party,  and  of 
which  he  had  no  notice,'  and  that  this  was. 
In  effect,  to  deprive  him  of  his  property  with- 
out due  process  of  law,  or  to  deny  him  the 
equal  protection  of  the  laws,  and  amounted 
to  a  decision  adverse  to  the  right  privilege,  or 
immunity  of  plaintiff  In  error,  under  the  con- 
stitution, of  being  protected  from  such  dep- 
rivation or  denial.  But  It  nowhere  affirma- 
tively appears  from  the  record  that  such  a 
right  was  set  up  or  claimed  In  the  trial  court 
when  the  demurrer  to  tlie  complaint  was 
overruled,  or  evidence  admitted  or  excluded, 
or  instructions  given  or  refused,  or  In  the 
supreme  court  in  disposing  of  the  rulings  be- 
low. ♦  ♦  ♦  We  are  not  called  on  to  revise 
these  views  of  the  principles  of  general  law 
considered  applicable  to  the  case  in  hand. 
It  is  enough  that  there  is  nothing  in  the  rec- 
ord to  indicate  that  the  state  courts  were  led 
to  suppose  that  plaintiff  in  error  claimed  pro- 
tection under  the  constitution  of  the  United 
States  from  the  several  rulinp^s,  or  to  suspect 
that  each  ruling,  as  made,  involved  a  decision 
against  a  right  specially  set  up  under  that  in- 
strument." 

In  harmony  with  these  views,  we  said  at 
the  present  term,  in  Chicago  &  N.  W.  Ry.  Co.S 
V.  Chicago.  1C4  U.  S.*454,  457,  17  Sup.  Ct? 
129:    "It  is  assigned  in  this  court  for  error 
that  the  judgment  of  the  court  of  original 
jurisdiction  had  the  effect  to  deprive  the  rail- 
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road  CDmpiiny  &t  \\m  property  without  due 
process  of  law,  In  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States.  But  the  record  does  not  show  that 
tlie  conip.-uiy  Ri»e<-ially  set  up  or  claimed  in 
the  state  courts,  or  either  of  them,  any  right 
under  the  constitution  of  the  United  States. 
It  does  not  appear  that  the  attention  even  of 
the  trial  court  was  called  to  the  fact  that  the 
company.  In  any  form  or  for  any  purpose, 
invoked  the  protection  of  that  Insti-ument. 
Nor  does  it  appear  from  the  record  that  any 
federal  right  was  specially  set  up  or  claimed 
in  the  supreme  court  of  the  state." 

Our  attention  Is  called  by  the  plaintiffs  In 
error  to  Armstrong  v.  Treasurer,  16  Pet.  281; 
liridge  Proprietors  v.  Hoboken  Co.,  1  Wall, 
in;.  140;  Insurance  Co.  v.  Needles,  113  U. 
S.  574,  5  Sup.  Ct  681;  and  Dee  Moines  Nav. 
^'  R.  Co.  V.  Iowa  Homestead  Co.,  123  U.  S. 
.'>.'>2,  8  Sup.  Ct  217,— ^s  establishing  the  Ju- 
lisdiction  of  this  court  lu  the  present  case, 
interpreting  the  general  language  in  the  opin- 
ions in  some  of  these  cases  In  the  light  of  the 
facts  presented  by  them,  it  is  clear  that  no 
one  of  them  supports  our  jurisdiction  to  re- 
examine the  judgment  now  before  us. 

In  Armstrong  v.  Treasurer  our  jurisdiction 
was  maintained  upon  the  ground  that  the 
state  court  certified  **on  the  record"  that  the 
ralidlty  of  a  statute  of  Ohio  was  drawn  in 
question,  on  the  ground  of  its  repugnancy  to 
the  constitution  of  the  United  States,  and 
that  the  decision  was  against  the  validity  of 
the  statute.  In  Bridge  Proprietors  v.  Ho- 
boken Co.  the  court  said  that  the  true  and 
rational  rule  was  that  ''the  court  must  be 
able  to  see  clearly,  from  the  whole  record, 
that  a  certain  provision  of  the  constitution  or 
act  of  congress  was  relied  on  by  the  party 
who  brings  the  writ  of  error,  and  that  the 
right  thus  claimed  by  him  was  denied."  It 
was  held  in  that  case  that  as  the  record 
sliowed  that  the  state  court  had  upheld  a 
statute  of  New  Jersey  whose  validity  had 
1)een  questioned  as  Impairing  the  obligation 
^of  a  contract,  and  that  as,  under  the  plead- 
c  ings,  It  could  not  have  made  the  final  judg- 
•  nient  complained  •of  without  sustaining  the 
validity  of  that  act,  this  court  had  jurisdic- 
tion to  re-examine  that  judgment  In  Insur- 
ance Co.  Y.  Needles  it  was  said  that  while  the 
supreme  court  of  Illinois  did  not,  in  terms, 
pass  upon  the  claim  that  the  statutes  there 
in  question  were  In  derogation  of  rights  and 
r^rlvlleges  secured  by  the  constitution  of  the 
T'nlted  States,  our  jurisdiction  could  not  be 
ddubted,  for  the  reason  that  the  final  judg- 
ment necessarily  involved  an  adjudication  of 
that  claim.  That  language  was  used  in  a 
case  in  which  it  appeared  from  the  record 
that  the  federal  right  was  specially  set  up 
and  claimed  in  the  Inferior  state  court,  and 
roa.sserted  in  the  supreme  court  of  the  state. 
In  Des  Moines  Nav.  &  R.  Co.  v.  Iowa  Home- 
stead Ca  the  federal  right  was  specially  set 
up,  because  it  was  claimed  under  a  decree  or 
judjirment  of  a  court  of  the  United  States, 


the  ralidlty  of  which  was  disputed  on  the 

ground  that  the  courts  of  the  United  States 
had  no  jurisdiction  of  the  suit  in  which  it 
was  rendered,  and  therefore  no  legal  power 
or  authority  in  the  premises.  It  is  manifest 
that  none  of  these  cases  confiict  with  the 
views  herein  expressed. 

Without  further  references  to  adjudged 
cases,  we  are  of  opinion  that  the  general  alle- 
gation or  claim,  in  different  forms,  that  the 
decree  of  the  Butler  county  circuit  court  was 
passed  against  some  persons  who  were  at  the. 
time  dead,  and  against  others  who  were  nee- 
essaiy  parties,  but  who  had  no  notice  of  the- 
proceedings,  does  not,  within  the  meaning  of 
section  709  of  the  Revised  Statutes,  specially- 
set  up  a  right  or  immunity  under  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  forbidding  a  state  to  deprive 
any  person  of  his  property  without  due  pro- 
cess of  law.  If  it  appeared  that  the  supreme 
court  of  the  state  regarded  these  general 
allegations  as  asserting  such  federal  right  or 
immunity,  and  denied  the  claim  so  asserted, 
our  jurisdiction  could  be  sustained.  But  it 
does  not  so  appear. 

We  are  of  opinion  that  this  court  is  with- 
out jurisdiction  to  review  the  final  judgment 
of  the  supreme  court  of  Missouri. 

Writ  of  error  dismissed. 
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(April  19,  1897.) 

No.  68. 

FbdbhalCoubts— Interpretation  of  State  Stat- 
utes—Evidbnck  AS  to  Tuansaotions  with 
Decbasbd  Person— Laches. 

1.  While  it  Is  the  ordinary  rule  to  accept  the 
interpretation  given  to  a  statute  by  the  courts 
of  the  country  by  which  it  was  originally  adopt- 
ed, the  rule  is  not  an  absolute  one,  to  be  fol- 
lowed under  all  circumstances;  and  the  inter- 
pretation placed  upon  a  statute  of  the  territory 
of  Utah  by  the  supreme  court  of  the  territory, 
being  that  required  by  its  obvious  meaning, 
will  not  be  rejected  because,  apparently,  the 
supreme  court  of  the  state  of  California,  from 
which  the  statute  was  taken,  has,  in  a  single 
decision,  taken  a  different  view. 

2.  A  suit  against  executors  to  establish  a 
trust  in  favor  of  plaintiff  as  to  property  held 
by  the  testator  in  his  own  name  asserts  a  *'de- 
mand  against  the  estate  of  a  deceased  person/* 
within  the  meaning  of  the  Utah  statute  (2 
Comp.  Laws  1888,  p.  427,  tit.  10,  c.  2)  disquali- 
fyiug  as  witnesses  parties  to  an  action  "against 
an  executor  or  administrator  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person 
as  to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person  and  equally  with- 
in the  knowledge  of  both  the  witness  and  the 
deceased  person."     32  Pac.  48,  affirmed. 

3.  A  suit  against  executors  to  establish  a  trust 
in  favor  of  plaintiff  as  to  real  estate  and  stock 
held  by  the  testator  in  his  own  name,  upon  the 
pround  that  it  was  bought  with  the  proceeds 
of  property  purchased  by  testator  at  a  fore- 
closure sale  under  a  mortgage  in  which  plaintiff 
had  an  interest,  was  barred  by  laches;  plain- 
tiff having  delayed  for  more  than  11  years 
after  the  purchase,  and  until  the  testator's 
mind  had  become  impaired,  to  make  demand 
of  him,  though  he  had  for  8  years  known  that 
the  testator  repudiated  his  claim,  and  had  dur- 
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Ing  that  time  seen  and  conversed  with  him  fre- 
quently.   82  Pac  48,  affirmed. 

^    Af^eal   from   the  Supreme   Court   of  the 
grrerrltory  of  Utah, 

•  •  This  is  an  appeal  from  a  judgment  of  the 
supreme  court  of  the  territory  of  Utah  (32 
Pac  48)  affirming  a  judgment  in  favor  of  the 
defendant  In  an  action  brought  in  the  year 
1889  in  the  district  court  of  the  Third  dls- 
orict  of  that  territory  by  the  appellant,  Whit- 
ney, against  the  executors  of  Joab  Lawrence, 
<2eceased. 

The  object  of  the  suit  was  to  establish  the 
existence  of  a  trust  in  his  favor  in  certain 
Mai  estate  and  stock,  and  to  have  an  ac- 
ci>unting  in  respect  of  the  accumulations  or 
profits  of  such  property. 

The  case  made  by  ihe  findings  of  fact  is 
substantially  as  follows: 

On  and  prior  to  October  7,  1872,  the  plain- 
tiff was  the  owner  of  260  shares,  and  Joab 
Lawrence,  deceased,  was  the  owner  of  more 
tlian  1,500  shares,  of  the  capital  stoclt  of 
the  Eureka  Mining  Company  of  Utah.  Prior 
a>  that  date  the  plaintiff  delivered  to  Law- 
rence certificates  representing  his  250  shkres 
of  stock,  to  be  disposed  of  by  Lawrence,  to- 
gether with  the  latter's  own  stock,  for  their 
Joint  beneflt 

At  the  above  date  La'wrence  sold  and  dis- 
posed of  to  B.  B.  Ward,  of  Detroit,  1,500  shares 
of  his  own  stock,  and  the  plaintiff's  250  shares, 
together  with  250  shares  belonging  to  W.  H. 
Wood.  In  part  consideration  for  the  sale, 
lAwrence  received  real  estate  in  Detroit  con- 
sisting of  three  city  lots,  and  a  building 
thereon,  commonly  known  as  the  "Mansion 
House,**  and  took  a  deed  therefor  in  his  in- 
dividual name.  He  also  received  in  consid- 
eration of  such  sale  a  large  amount  of  cash 
in  hand,  besides  other  property.  Of  the  cash 
so  received,  $23,587.50  was  applied  by  him 
in  taking  up  an  indebtedness  against  the 
Eureka  Mining  Company.  The  plaintiff  be- 
ing the  owner  of  one-eighth  of  the  total  num- 
ber of  shares  of  stock  sold  to  Ward  by  Law- 
rence, the  latter  received  the  above  real  es- 
tate and  the  $23,587.50  in  trust  for  the  plain- 
^tiff,  to  the  extent  of  an  undivided  one-eighth 
g  interest     The  balance  of  the  consideration 

•  received 'by  Lawrence  from  the  sale  of  the 
stock  was  distributed  immediately  after  such 
sale  among  himself,  plaintiff,  and  Wood,  ac- 
cording to  their  respective  interests. 

In  recognition  of  the  above  trust,  Law- 
rence executed  and  delivered  to  the  plaintiff 
the  declaration  of  trust  described  in  the  com- 
plaint, which  was  in  these  words: 

"Salt  Lake  City,  Nov.  9t.h,  1872.  J.  N. 
Whitney:  This  is  to  certify  that  j'ou  are  en- 
titled to  one-eighth  interest  in  the  real  estate, 
mining  and  rolling-mill  stocks,  and  in  the 
|>23,587.50  of  which  the  Eureka  Mining  Com- 
pany of  Utah  are  indebted  to  me,  of  the 
property  acquired  by  me  of  E.  B.  Ward,  of 
Detroit,  Michigan,  October  7th,  less  the  farm 
of  IGO  acres,  which  was  given  to  A.  A.  Grif- 
fith.    I  have  also  received  of  you  20  shares 


of  Eureka  stock,  your  one-eighth  of  the  160 
shares  which  was  given  to  Messrs.  Qriflltb 
and  Mayhue.    Joab  Lawrence." 

On  November  9,  1872,  the  Eureka  Mining 
Company  of  Utah  executed  to  Theodore  M. 
Tracy,  trustee,  a  mortgage  to  secure  the  pay- 
ment of  $43,587.50;  Tracy  takhig  and  holding 
the  mortgage  as  trustee  for  Lawrence;  $23,587.- 
50  of  that  sum  representing  the  indebtedness  of 
the  Eureka  Mining  Company  of  Utah  taken  up 
by  Lawrence,  as  above  stated,  with  a  portion  of 
the  proceeds  of  the  sale  of  stock  made  to  Ward; 
the  remaining  $20,000  representing  an  indebt- 
edness due  from  the  Eureka  Mining  Com- 
pany of  Utah  to  Lawrence  individually.  The 
mortgage  was  not  to  secure,  in  whole  or  in 
part,  any  indebtedness  due  from  the  company 
to  the  plaintiff  or  to  Wood  on  account  of 
services  rendered  by  them,  or  either  of  them, 
to  it.  Afterwards,  and  prior  to  August  26^ 
1874,  the  mortgage  was  assigned  by  Tracy  to 
Lawrence. 

Subsequently  Lawrence  instituted  proceed- 
ings to  foreclose  the  mortgage,  and  did  fore- 
close the  equity  of  redemption  on  the  proper- 
ly therein  described,  which  included  the  min- 
ing property  of  the  Eureka  Mining  Company^ 
of  Utah.   The  decree  of  foreclosure  was  cn-J 
tered  on  July  27,  1876,  and* thereafter  a  deed* 
of  the  property  was  duly  executed  to  Law- 
rence by  the  United  Stales  marshaL 

At  the  time  of  the  foreclosure  a  new  cor- 
poration, called  the  Eureka  Hill  Mining  Com- 
pany, with  a  capital  stock  of  10,000  shares, 
had  been  organized  under  and  by  virtue  of 
the  laws  of  the  territory  of  Utah,  and  had 
succeeded  to  the  Eureka  Mining  Company  of 
Utah. 

On  March  13,  1877,  Lawrence  sold  and  con- 
veyed to  the  Eureka  Hill  Mining  Company 
all  his  right,  title,  and  interest  in  and  to  the 
premises,  and  all  that  he  had  acquired  under 
the  above  mortgage  and  foreclosure,  and  in 
part  consideration  therefor  received  dO  per 
cent,  of  the  capital  stock  of  that  company, 
amounting  to  3,000  shai-es.  He  took  these 
shares  in  his  own  name,  individually,  and  so 
held  and  retained  them  until  his  death,  which 
took  place  December  28,  1888;  claiming  and 
receiving  the  dividends  thereon,  and  in  all 
respects  holding  and  treating  both  the  stock 
and  dividends  as  his  own  property.  Nor  did 
he  at  any  time  recognize  any  right  or  interest 
of  the  plaintiff  in  and  to  the  same.  The 
amount  of  dividends  received  on  the  stock  at 
the  commencement  of  this  action  amounted  to 
$94  per  share,  and  at  the  time  of  the  hearing 
of  the  case  to  $124  per  share. 

On  September  27,  1875,  Lawrence  wrote  to 
Wood  the  following  letter: 

*'Wm.  H.  Wood,  Esq.— Dear  Sir:  I  am  hi 
receipt  of  yours.  Hempstead  advises  me  that 
the  foreclosure  suit  will  come  up,  probably,  in 
October  term,— say  about  the  last  of  the 
month.  Your  interest  in  the  mortgage  is  one 
eighth  of  $25.000,— $3,125.  The  administra- 
tors in  the  Ward  estate  have  given  Mr. 
Bomeyn  notice  of  the  intention  to  amend  their 
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complaint,  notwithstanding  the  demurrer  to 
the  complaint  was  sustained,  and  the  injunc- 
tion was  removed  as  against  me.  I  have  been 
spending  a  great  deal  of  money  and  time  in 
endeavoring  to  protect  the  Detroit  property. 
I  now  Intend  going  to  Salt  Lake  early  In  the 
month.  I  wish  you  would  at  once  Inform  me 
when  you  win  probably  be  ready  to  go  West, 
or  will  be  In  Salt  Liake.  Yours,  &c.,  Joab 
2  Lawrence." 

•  And  on  December  26,  1875,  Lawrence  also 
wrote  Wood  as  follows: 

"Mr.  Romeyn  Informs  me,  under  date  of 
the  16th  inst.,  that  the  suit  of  Ward  against 
Lawrence,  Whitney,  and  Wood  has  been  ais- 
contlnued,  the  receiver  discharged,  and  tae 
property  placed  In  my  possession.  The  en- 
tire rents  have  been  used  up;  only  $317  to 
balance,  which  was  paid  to  Ilomeyn.  Yours, 
&c.,    Lawrence." 

After  December  26,  1875,  and  until  April 
C,  1S88,  the  plaintiff  at  no  time  claimed  or  de- 
manded of  Lawrence  any  portion  of  the  mort- 
gage property  or  its  proceeds,  or  any  divi- 
dends received  upon  it,  and  Lawrence  never 
recognized  or  admitted  that  he  had  any  in- 
terest in  the  same. 

On  July  18,  1876,  Wood  wrote  the  plaintiff 
a  letter,  In  which,  among  other  things,  he 
said:  "When  In  Boston,  I  go  to  the  Silver 
Islet  office,  and  found  the  reports  from  the 
mine  good,  but  no  sales  of  any  account.  I 
will  keep  you  posted  on  it,  and,  if  a  chance 
does  come,  will  get  you  out,  and  myself.  I 
met  Hill  (of  the  Winnemuccaj  hi  Phil'd.  How 
are  things  In  Utah?  and  do^s  Lawrence  and 
you  get  along?  You  know  you  and  myself 
have  about  $17,000  of  our  money  hi  the  mort- 
gage, beside  our  portion  of  the  Detroit  R.  E., 
and,  if  necessary,  have  some  money  left  to 
present  my  claim  in  court  for  a  fair  and  hon- 
est adjustment  It  seems  to  me  that  we 
should  commence  and  claim  our  rights  very 
soon,  by  suit,  if  in  no  otaer  way.  All  I  wish 
irt  what  is  Justly  due  me." 

On  March  1,  1880,  Wood  also  wrote  Whit- 
ney as  follows: 

"San  Francisco,  March  1st,  1880.  Mr.  John 
N.  Whitney— Dear  Sir:  Yours  came  to  hand 
some  time  since,  and  fully  noted.  What 
course  Is  the  best  to  take  with  Lawrence  to 
bring  him  to  a  settlement?  \Vill  the  law 
work  in  this  case  this  late  day?  Our  claim 
may  be  good  upon  the  Eureka,  In  case  he 
should  wish  to  sell,  as  I  have  his  letter  say- 
ging  I  was  interested  one-eighth  in  the  mort- 
•  gage  and  In  the  Detroit  •property.  I  think  it 
is  time  something  should  be  done,  and  done 
promptly  and  fearlessly,  and  a  full  exposure 
made,  If  necessary.  I  am  satisfied  the  mine 
cannot  be  sold  if  our  claim  Is  put  in  the  right 
shape.  I  think  any  one  can  see  It,  and  think 
we  can  claim  our  portion  of  his  receipts,  In 
law.  Drop  me  a  line  at  once,  as  I  now  In- 
tend to  start  for  the  East  and  home  in  about 
I  wo  weeks,  and  shall  stop  at  Salt  Lake  City, 
if  It  may  be  best.  Find  out  what  he  Intends 
to  do.    I  mean  Lawrence,    No  other  way  but 


to  take  the  bull  by  the  horns.  I  fear  him  not. 
1  have  closed  in  one  to-day,  and  he  gave  down 
his  milk  and  came  to  time.  Yours,  in  haste, 
Wm.  H.  Wood." 

This  letter  was  received  by  Whitney  in  due 
course  of  mail,  and  was  produced  by  him  at 
the  trial,  In  pursuance  of  a  notice.  The  plain- 
tiff had  actual  knowledge  of  the  conveyance 
to  the  Eureka  Hill  Mining  Company  at  the 
time  It  was  made,  as  well  as  of  the  terms  od 
which  It  was  made,  and  knew  as  early  as 
March,  1880,  that  Lawrence  denied  and  re- 
pudiated any  alleged  Interest  or  claim  of  his 
In  or  to  any  part  of  the  3,000  shares  of  stock, 
or  in  the  dividends  that  had  been  declared 
and  paid  upon  such  stock,  or  in  any  of  the 
property  mentioned  In  tlie  complahat  Law- 
rence had  received  In  part  consideration  of  the 
conveyance  to  the  Eureka  Hill  Mining  Com- 
pany, under  date  of  March  13,  1877,  in  addi- 
tion to  the  3,000  shares  of  stock,  a  quart:; 
mill,  and  as  early  as  the  summer  of  1877  the 
plaintiff  knew  that  he  had  sold  and  disposed 
of  the  machinery  of  the  mill,  and  was  inform- 
ed of  the  sale  by  Lawrence  hi  person;  but 
plaintiff  did  not  then  nor  afterwards  make 
any  demand  upon  Lawrence  or  his  representa- 
tives for  any  part  or  portion  of  the  proceeds 
of  that  sale,  nor  make  any  Inquiry  as  to  the 
amount  realized  by  him  therefrom,  although 
Ignorant  of  Its  terms. 

As  early  as  1881  the  plaintiff  knew  that  the 
Eureka  Hill  Mlnhig  Company  had  declared 
and  paid  a  dividend  of  one  dollar  per  share 
upon  all  of  Its  capital  stock,  and  as  early  as 
November,   1885,   he   had  actual   knowledge 
that  that  company  had  theretofore  declared  and 
paid  dividends  upon  Its  capital  stock  aggre-^j 
gating  ^54  per  share,  and  tliat  Lawrence  had  J 
received^ln  dividends  that  amount  per  f^haro* 
on  each  and  all  of  the  3,000  shares  of  stock; 
but  he  never  at  any  time  prior  to  April  6, 
1888,  made  any  demand  upon  or  request  of 
Lawrence  for  any  part  or  portion  of  the  pro- 
ceeds of  such  dividend. 

From  April,  1877,  until  some  time  in  1885. 
Lawrence  resided  In  Salt  Lake  City  continu- 
ously, and  was  rarely  absent  therefrom,  and 
when  absent  It  was  only  for  brief  periods. 
He  returned  to  that  city  In  October,  1885,  and 
remained  there  until  February  10,  1886.  On 
November  1,  1886,  he  returned  again;  remain- 
ing continuously  In  the  city  until  January  25, 
1887.  Almost  weekly  during  the  years  1877. 
1878,  1879,  1880,  1881,  and  1882,  the  plaintiff 
met  Lawrence  In  that  city,  and  conversed  with 
him,  and  also  met  him  there  frequently  in  1883 
and  1884;  and  In  November  or  December, 
1885,  after  he  had  received  actual  knowledge 
of  the  receipt  by  Lawrence  of  the  dividend  of 
$54  per  share  on  the  3,000  shares  of  stock, 
he  met  and  conversed  with  Lawrence  In  Salt 
Lake  City,  but  made  no  demand  on  or  request 
of  him  for  any  part  of  such  dividend. 

During  the  latter  part  of  the  year  1887  the 
mind  and  memory  of  Lawrence  became  so  ' 
impaired  by  disease  that  it  was  not  possible 
for  him  to  attend  to  ordinary  business  ma^ 
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ten,  and  from  that  time  to  his  death  tills  Im- 
pairment of  his  faculties  dally  Increased,  so 
that  from  the  first  of  the  year  1888  until  his 
decease  he  was  unable  to  comprehend  any 
matter  of  business  submitted  to  him. 

On  April  6,  1888,  the  plaintiff,  knowing  that 
for  many  months  prior  to  that  date  Lawrence 
had  been  deprived  of  his  reason  and  mental 
faculties,  made  for  the  first  time  a  formal 
demand  on  him  for  an  accounting  as  to  his 
alleged  interest  In  the  stock,  real  estate,  and 
rents  described  In  his  complaint 

As  conclusions  of  law  from  the  foregoing 
facts  the  court  found  and  decided: 

That  Lawrence  was  at  the  time  of  his 
death  the  owner,  free  from  any  and  all  trusts 
in  favor  of  the  plaintiff,  of  the  property,  both 
real  and  i)ersonal,  described  In  the  complaint 

That  so  far  as  It  was  sought  to  establish  a 

trust  in  favor  of  the  plaintiff  In  the  real  estate 

^mentioned  in  the  complaint,  and  to  obtain  an 

2  accounting  of  the  rents,  issues,  and  profits 

•  thereof,*  the  cause  of  action  was  barred  by 
the  provisions  of  section  180  of  the  Code  of 
Civil  Procedure  of  Utah  Territory. 

That  the  action,  in  so  far  as  it  sought  to  es- 
tablish a  trust  in  favor  of  plaintiff  In  any  por- 
tion of  the  3,000  shares  of  the  capital  stock 
of  the  Eureka  Hill  Mining  Company,  and  to 
obtain  a  Judgment  decreeing  plaintiff  to  be  the 
equitable  owner  of  part  of  those  shares,  or 
to  any  portions  of  the  dividends  declared  and 
paid  thereon,  was  barred  by  the  provisions  of 
section  201  of  the  Code  of  Civil  Procedure  of 
Utah  Territory. 

That  the  pialntlff  had,  by  his  laches  and  in- 
excusable neglect  and  delay,  barred  and  pre- 
cluded himself  of  and  from  any  relief.     And, 

That  the  plaintiff  should  have  or  take  noth- 
ing by  his  suit,  and  the  defendants  should 
have  and  recover  of  and  from  the  plaintiff 
their  costs  to  be  taxed. 

In  accordance  with  these  conclusions  of  law, 
it  was  adjudged  that  the  plaintiff  take  noth- 
ing by  his  suit 

Arthur  Brown,  for  appelUmt  J.  M.  Wilson, 
for  appellee. 

Mr.  Justice  HARLAN,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
ophiion  of  the  court 

At  the  hearing  of  this  cause  In  the  inferior  ter- 
ritorial court,  the  first  testimony  offered  In  plain- 
tiff's behalf  was  his  own  deposition,  taken  in  a 
suit  in  the  supreme  court  of  New  York,  where- 
in he  and  Wood  were  plaintiffs,  and  Joab  Law- 
rence, then  living,  was  the  defendant;  that 
case  being  substantially  for  the  same  cause  of 
action  presented  in  this  case.  The  court  ruled 
that  Whitney's  deposition  could  not  be  re- 
ceived, except  for  the  purpose  of  impeaching 
him;  nor  was  his  evidence  in  the  former  ac- 
^tion  admissible,  he  being  present  in  coui-t  and 
2  orally  testifying  in  this  suit     This  action  of 

•  the  court  la*  assigned  for  error.  But  as  the 
deposition  was  not  made  a  part  of,  and  is 
not  In,  the  record,  we  cannot  say  that  its  ex- 


clusion was  prejudicial  to  the  rights  of  the 
plaintiff.  Amend.  Rule  21. 14  WalL  xli.;  Buck- 
staff  V.  Russell  &  CO.,  151  U.  S.  626.  636,  14 
Sup.  Ct  448;  Shauer  v.  Alterton,  151  U.  S. 
607,  14  Sup.  Ct  442. 

Whitney  testified  in  this  action  on  his  own 
behalf,  but  the  court  ruled  that  his  testimony 
as  to  any  matter  of  fact  occurring  before  the 
death  of  Lawrence,  and  equally  within  the 
knowledge  of  both,  could  not  be  received  In 
his  own  behalf.  Was  this  error?  Among 
those  who  are  disqualified  by  the  statutes  of 
Utah  from  being  witnesses  are  "parties  or  as- 
signors of  parties  to  an  action  or  proceeding, 
or  persons  In  whose  behalf  an  action  or  pro- 
ceeding is  prosecuted,  against  an  executor  or 
administrator  upon  a  claim  or  demand  against 
the  estate  of  a  deceased  person,  as  to  any  mat- 
ter  of  fact  occurring  before  the  death  of  such 
deceased  person,  and  equally  within  the  knowl- 
edge of  both  the  witness  and  the  deceased 
person."  2  Comp.  Laws  Utah  1888,  p.  427, 
tit  10,  c  2.  The  supreme  court  of  Utah  held 
that,  under  this  statute,  Wliitney  was  incompe- 
tent to  testify  as  to  any  fact  equally  within 
the  knowledge  of  himself  and  Lawrence.  It 
is  said  that  the  Utah  statute  was  copied  sub- 
stantially from  a  statute  of  California  which 
declared  incompetent,  as  witnesses,  ''parties 
or  assignors  of  parties  to  an  action  or  proceed- 
ing, or  persons  in  whose  behalf  an  action  or 
proceeding  is  prosecuted  against  an  executor 
or  administrator,  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person  as  to 
any  matter  of  fact  occurring  before  the  death 
of  such  deceased  person."  Deerlng*s  Code 
Civ.  Proc.  §  1880.  The  contention  is  that  the 
interpretation  placed  by  the  supreme  court  of 
California  upon  the  statute  of  that  state  should 
be  followed  in  this  case.  We  are  referred  to 
Myers  v.  Relnsteln,  67  Cal.  89,  7  Pac.  192,  hi 
which  case  the  plaintiff  sought  a  decree  es- 
tablishing a  trust  in  his  favor  In  a  certaUi 
piece  of  land.  The  alleged  trustee  was  dead 
when  the  case  was  heard.  The  court  said: 
"We  are  of  opinion  that  the  witness  was  com- 
petent The  action  was  not  on  a  claim  or 
demand  against  the  estate  of  Reins teln«  The  9 
plaintiff  asserted  that  the  hiterest  in  the  landj 
sued  for  constituted  no  part  of  *Relnstein*8* 
estate,  but  was  held  in  trust  by  Reinstein  for 
Collins  or  his  assigns,  and  after  his  death  by 
the  defendants,  his  devisees  and  successors. 
The  defendants  asserted  that  no  such  trust 
existed,  but  that  Reinstein,  their  devisor,  held 
the  lands  as  his  own  estate,  and  that  they  had 
succeeded  to  his  right  The  very  question  to 
be  determined  here  was  whether  the  interest 
sought  to  be  recovered  was  a  part  of  Reln- 
sleln's  estate  or  not  If  it  was  a  part  of  his 
estate,  then  no  trust  existed;  he  held  It  in 
trust  in  his  lifetime,  and  the  interest  passed 
to  his  successors  to  the  legal  title,  clothed  with 
the  trust  To  hold  that  the  claim  or  demand 
here  attempted  to  be  enforced  was  a  part  of 
the  estate,  and  thus  render  the  witness  incom* 
potent,  would  be  to  determine  In  advance  the 
very  question  to  be  determined  on  the  trial  of 
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tbe  action.  By  so  holding  we  would  assume 
the  very  question  to  be  tried  and  settled  by 
the  contestation  between  the  parties.  This' we 
are  not  allowed  to  do." 

The  supreme  court  of  Utah  evidently  en- 
tertained a  different  view  of  the  Utah  stat- 
ute; for  the  claim  asserted  by  Whitney  in 
this  case  was,  in  the  Judgment  of  that  court, 
'*not  only  a  claim  against  an  estate,  but  one 
for  many  thousands."  The  relief  sought  was 
a  decree  declaring  Whitney  to  be  the  equi- 
table owner  of  one-eighth  of  the  Mansion 
House,  in  Detroit,  and  entitled  to  the  rents, 
issues,  and  profits  thereof,  as  well  as  to  part 
of  the  3,000  shares  of  the  stock  of  the  Eurelui 
Hill  Mining  Company,  and  the  dividends 
that  had  theretofore  been  declared  thereon, 
and  that  the  executors  of  Lawrence  be  re- 
quired, not  only  to  account  to  the  plaintiff 
for  all  of  the  said  rents,  issues,  profits,  and 
dividends,  but  to  convey  to  him  an  undivided 
one-eighth  interest  in  the  real  property,  and 
assign  to  him  a  lilce  proportion  of  such  stock. 
It  was  also  asked  that  a  receiver  be  appoint- 
ed to  receive  the  dividends  on  the  stock,  and 
the  rents.  Issues,  and  profits  of  the  realty. 
We  cannot  doubt  that  the  claims  asserted  in 
this  suit  by  Whitney  are,  within  the  mean- 
ing of  the  Utah  statute,  claims  or  demands 
against  the  estate  of  a  deceased  person;  and 
consequently,  Lawrence  being  dead,  Whit* 
».ney  was  incompetent  to  testify  to  any  fact 
S  touching  said  claims  or  demands  that  oc- 
•  curred*  before  Lawrence's  death,  and  were 
equally  within  the  knowledge  of  both  Whit- 
ney and  Lawrence.  The  supreme  court  of 
Utah  properly  rejected  the  suggestion  that 
such  claim  or  demand  was  not  against  the 
estate  of  Lawrence.  To  say  that  the  only 
issue  here  was  whether  the  real  property 
and  stock  described  in  the  petition  consti- 
tuted a  part  of  Lawrence's  estate,  and  that 
no  claim  or  demand  was  asserted  against 
the  estate,  would  be  to  defeat  what,  it  seems 
to  us,  was  the  manifest  object  of  the  statute. 
While,  as  said  by  this  court  In  Coulam  v. 
Doull,  133  U.  S.  216,  233,  10  Sup.  Ct.  253,  it 
is  the  ordinary  rule  to  accept  the  interpre- 
tation given  to  a  statute  by  the  courts  of 
the  country  by  which  It  was  originally  adopt- 
ed, the  rule  is  not  an  absolute  one,  to  be 
followed  under  all  circumstances.  We  con- 
ciu:  in  the  interpretation  placed  upon  the 
Utah  statute  by  the  supreme  com't  of  Utah, 
as  one  required  by  the  obvious  meaning  of 
Its  provisions,  and  we  do  not  feel  obliged, 
by  the  above  rule,  to  reject  that  Interpreta- 
tion because  apparently  the  highest  court  of 
the  state  from  which  the  statute  was  taken 
has,  In  a  single  decision,  taken  a  different 
view.  We  therefore  hold  that,  to  the  extent 
indicated  by  the  court  below,  Whitney  was 
an  Incompetent  witness  as  to  any  fact  oc- 
curring before  the  death  of  Lawrence,  and 
equally  within  the  knowledge  of  both. 

It  remains  to  Inquire  whether  the  Judg- 
ment was  right  upon  the  merits.  The  su- 
preme court  of  tlLe  territory  held  that  the 


■nit  was  barred  upon  the  gronnda  both  of 
laches  and  of  the  statute  of  llmitattons  of 
Utah.  The  undisputed  facts  make  a  case 
of  such  gross  laches  upon  the  part  of  Whit- 
ney as  to  forfeit  all  right  to  the  aid  of  a 
court  of  equity.  Equity  will  sometimes  re- 
fuse relief  where  a  shorter  time  than  that 
prescribed  by  the  statute  of  limitations  has 
elapsed  without  suit.  It  ought  always  to  do 
so  where,  as  in  this  case,  the  delay  in  the 
assertion  of  rights  is  not  adequately  explain- 
ed, and  such  circumstances  have  intervened 
in  the  condition  of  the  adverse  party  as  ren- 
der it  unjust  to  him  or  to  his  estate  that  a 
court  of  equity  should  assist  the  plaintiff. 
It  is  impossible  to  doubt  that  Whitney  knew 
for  many  years,  while  Lawrence  was  tD^ 
proper  mental  condition,  that  the  latter  dldj 
not  admit,*but  denied,  that  the  former  had* 
any  Just  demand  against  him.  But  Whitney 
forbore  to  assert  the  rights  which  he  now 
asserts,  and  although  having  abundant  op- 
portimity  to  do  so,  and  having,  if  his  present 
claims  are  Just,  every  reason  for  promptness 
and  diligence,  he  nevertheless  slept  upon  his 
rights,  and  made  no  demand  upon  Lawrence, 
until  disease  had  so  far  deprived  the  latter 
of  his  reason  and  faculties  that  he  conld  not 
sufl9ciently  comprehend  any  matter  of  busi- 
ness submitted  to  him.  Under  the  peculiar 
circumstances  of  this  case,  the  court  below 
rightly  held  that  the  plaintiff's  laches  cut 
him  off  from  any  relief  in  equity.  Badger  v. 
Badger,  2  WalL  87,  96;  Hiayward  v.  Bank, 
96  U.  S.  Oil,  617;  Godden  t.  Kimmell,  90  U. 
S.  201;  Lansdale  v.  Smith,  106  U.  S.  3»1,  1 
Sup.  Ct.  350;  Speidel  v.  Henrid,  120  U.  S. 
387,  7  Sup.  Ct  610;  Richards  v.  MackaU,  124 
U.  S.  183,  188,  8  Sup.  Ct.  437;  Mackall  v. 
Casilear,  137  U.  S.  556,  566,  11  Sup.  Ct  178; 
Hammond  v.  Hopkins,  143  U.  S.  224,  250, 
274,  12  Sup.  Ct  4ia  In  this  view,  it  is  un- 
necessary to  consider  whether  the  plaintiff's 
causes  of  action  were  barred  by  the  statute 
of  limitation. 
The  Judgment  is  affirmed. 
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SPRINGVILLB   CITY   v.   THOMAS   et  al. 

SALT    LAKE    CITY   BREWING    CO.    v. 

FRED.    W.    WOLF    CO.      SALT    LAKE 

CITY  V.  TUCKER  et  al. 

(April  26,  1897.) 

No8.  103,  153,  199. 

Constitutional  Law— Jury  Trials— Uvanimous 

VERniOT  —  JuillSniCTlON    OF    SCPRBMB    CoDRT— 

Appeals   from   Terhitoribs  — Fbdbbal   Ques- 
tion. 

l.The  Utah  territorial  act  of  March,  1892 
(Laws  1892,  p.  46),  providing  for  verdicts  by 
loss  than  the  whole  number  of  jarors,  is  in- 
valid under  the  seventh  amendment  to  the  fed- 
eral constitution,  preserving  the  right  of  trial 
by  jury.    37  Pac.  261,  reversed. 

2.  A  decision  by  a  territorial  siipreine  court 
that  a  statute  authorizing  verdicts  by  less  than 
the  whole  number  of  jurors  is  not  in  violatiou 
of  the  seventh  amendment  to  the  federal  con- 
stitution, is  reviewable  on  error  in  tht  supreme 
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oonit  of  the  United  States  without  regard  t» 
the  amoiint  in  controTeny. 

In  Brror  to  the  Supreme  Court  of  the  Ter- 
ritory of  Ut&h. 

J.  R,  Rawlins,  for  Sprin^llle  City.  P.  L. 
Williams,  for  Perry  A.  and  Lavina  Thomas. 
W.  C.  HaU,  for  the  Salt  Lake  City  Brewing 
Co.  P.  L.  Williams,  for  the  Fred.  W.  Wolf 
Co.  Wm.  McKay,  for  Salt  Lake  City.  W. 
T.  S.  Curtis,  for  Elizabeth  B.  and  Samuel  J. 
Tucker. 

Mr.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court 

In  these  three  cases  judgments  were  en- 
etered  on  verdicts  returned  by  less  than  the 
«■  whole  number  of  Jurors  by  which  they  •were 
tried.  It  has  been  decided  by  this  court 
that  the  territorial  act  of  March  10.  1892. 
permitting  this  to  be  done  (Laws  Utah  1892, 
p.  46).  was  Invalid,  because  in  contravention 
of  the  seventh  amendment  to  the  constitu- 
tion and  the  act  of  congress  of  April  7,  1874 
(18  Stat.  27,  c.  80).  Publishing  Co.  v.  Fish- 
er, 17  Sup.  Ct  618. 

Exceptions  to  the  course  pursued  were  suf- 
ficiently preserved,  and  the  judgments  must 
be  reversed  if  this  court  has  Jurisdiction. 

The  amounts  in  controversy  in  each  in- 
stahce  were  not  sufficient  to  give  Jurisdic- 
tion, and  the  inquiry  is  whether  the  valid- 
ity of  an^  statute  of,  <»r  authority  exercised 
undei^,  the  United  States  was  drawn  in  ques- 
tion before  the  courts  below.  Act  March  8, 
1885  (23  Stat.  443,  c.  355,  S  2). 

The  supreme  court  of  the  territory  held  In 
Hess  V.  White,  9  Utah,  61.  33  Pac.  243  (and 
the  decision  was  followed  in  these  cases), 
that  the  act  of  congress  of  September  9, 
1850  (9  Stat  453,  c.  51,  {  6),  the  organic  act 
of  the  territory  vested  in  the  territorial  leg- 
islature such  unlimited  legislative  power  as 
enabled  it  to  provide  that  unanimity  of  ac- 
tion on  the  part  of  Jurors  In  civil  cases  was 
not  necessary  to'  a  valid  verdict  But  de- 
fendants contended  that  the  act  of  congress 
as  thus  interpreted  was  in  violation  of  the 
seventh  amendment  and  the  validity  of  the 
act  was  in  that  way  drawn  in  question.  In 
the  view  which  the  supreme  court  took  of 
the  act  it  was  obliged  to  subject  it  to  the 
test  of  the  constitution,  and,  accordingly,  in 
deciding  that  the  seventli  amendment  did 
not  require  unanimity  of  action,  the  court 
held,  in  effect  that  the  act  of  congress  was 
constitutional,  although  It  empowered  the 
territorial  legislature  to  provide  for  verdicts 
by  less  than  the  whole  number  of  jurors. 
The  question  mvolved  was  not  matter  of 
construction  of  the  territorial  act,  but  the 
court  discussed  Its  validity,  and  this  depend- 
ed on  the  validity  of  the  act  of  congress 
giving  it  the  scope  which  the  court  attribut- 
ed to  it 

In  this  there  was  error.  In  our  opinion, 
Che  seventh  amendment  secured  unanimity 
ii  finding  a  verdict  as  an  essential  feature 


of  trial  by  jnrj  in  common-law  cases,  aadg 
the  act  of*congre8S  could   not  impart  ths* 
power  to  change  the  constitational  role,  and 
could  not  be  treated  as  attempting  to  Co  b^ 

These  cases  are  exceptional,  and,  under 
the  peculiar  circumstances,  we  think  Juris- 
diction may  be  maintained. 

Judgments  reversed,  and  cases  remanded 
to  the  supreme  court  of  the  state  for  further 
proceedings. 

a66  u.  8.  ess) 

LONG  ISLAND  WATER-SUPPLY   CO,   f. 
CITY  OF  BROOKLYN. 

(April  26,  1897.) 

No.  216. 

Federal  Courts  — Stats    Dbcibions— Coststito- 
TioNAL  Law— Eminent  Domain— Condemn  axiom 

OF  WaTEK-SUPI'LT   SYSTKM  —  CONDKMNATIOM  OV 
CONTUACTS. 

1.  As  to  mere  questions  of  procedure  in  tbe 
condemnatioQ  of  property,  or  of  coullict  between 
the  statute  authorizing  the  condemnation,  or 
the  proceediugs  thereunder,  and  the  constitu- 
tiou  of  the  state,  the  decision  of  the  highest 
court  of  the  state  is  conclusive. 

2.  The  prohibition  of  the  federal  constitution 
against  laws  impairing  the  obligation  of  con- 
tracts does  not  stay  the  power  of  eminent  do- 
main, and  therefore  a  state  may  authorise  a 
city  to  condemn  a  water-supply  system,  though 
the  city  have  a  contract  with  the  water  com- 
pany to  pay  to  it  every  year  for  a  term  of  years 
so  much  per  hydrant  for  hydrants  furnished  by 
It,  the  only  condition  of  the  exercise  of  the  pow- 
er being  that  compensation  shall  be  made  for 
the  contract  as  well  aa  for  the  tangible  prop- 
erty. 

3.  A  contract  is  property,  and,  like  any  oth- 
er property,  may  be  taken  under  condemnation 
proceedings  for  public  use. 

4.  The  state  may  authorize  a  city  to  condemn 
a  water-supply  system  already  constructed,  and 
continue  to  charge  individuals  for  the  use  of 
the  water,  as  the  fact  that  such  a  charge  is 
made  does  not  make  the  use  other  than  a  pub- 
lic one. 

6.  To  constitute  "due  process  of  law"  in  con- 
demnation proceedings  it  is  not  essential  tiiat 
the  assessment  of  damages  be  made  by  a  Jury. 
it  being  sufficient  that  it  is  made  by  commis- 
sioners, at  least  where  there  is  provision  for  a 
review  of  their  proceedings  by  the  courts. 

6.  There  is  no  denial  of  '*due  process  of  law" 
in  making  the  findings  of  fact,  whether  by  com- 
missioners or  a  jury,  final  as  to  such  facta,  and 
leaving  open  to  the  courts  simply  the  inquiry 
as  to  whether  there  was  any  erroneous  basia 
adopted  by  the  triors  in  thehr  appraisal,  or  oth- 
er errors  in  their  proceedings. 

7.  A  contract  granting  to  a  water  company 
the  privilege  of  laying  its  mains  in  the  streets 
of  a  town,  with  a  covenant  on  the  part  of  the 
town  to  pay  certain  hydrant  rental,  ia  to  be 
strictly  construed  in  favor  of  the  public,  and 
therefore  not  taken  as  the  grant  of  an  exda- 
sive  privilege.    88  N.  B.  983,  affirmed. 

8.  A  statute  annexing  a  town  to  a  dty  and 
giving  the  city  power  to  purchase  or  condemn 
within  two  years  the  property  of  a  water  com- 
pany with  which  the  town  had  a  contract  for 
Bupplyinj;  it  with  water,  did  not  operate  to 
prevent  the  lopislature  from  enlarging  the  time, 
or  from  granting,  at  any  subsequent  period  dur- 
ing the  life  of  the  contract,  a  further  right  of 
purchase  or  condemnation. 

9.  A  statute  authorising  a  city  to  condemn  a 
water-supply  system  is  not  in  conflict  with  the 
federal  constitution  because  it  fails  to  expresftiv 
preiscribe  the  uses  to  which  the  property  shall 
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be  pat  by  the  city  after  it  is  condemned,  the 
property  being  already  naed  for  a  pablic  pur- 
pose, and  there  beins  a  mere  change  of  title. 
38  N.  B.  dSa,  afiS^el 

^    In  Bmr  to  the  Bopreme  Oonrt  of  the  State 
gof  New  York. 

•  •  Under  authority  of  chapter  787  of  the  Laws 
of  New  York  for  1873  (Laws  N.  Y.  1873,  p. 
1100),  as  amended  in  1881  (Laws  N.  Y.  1881, 
p.  443,  c.  321),  the  plaintiff  in  error  was  or- 
ganized as  a  water  company.  On  Septem- 
ber 15,  1881,  it  entered  into  a  contract  with 
the  town  of  New  Lots,  by  which  It  agreed 
to  lay  water  pipes  and  mains  in  the  su*eets 
of  New  Lots,  and  supply  the  town  with  wa- 
ter. The  town,  on  the  other  hand,  agreed 
to  pay  for  hydrants  to  be  furnished  and 
supplied,  as  provided  in  the  contract,  at  a 
specified  rate  per  hydrant,  the  number  of 
hydrants  to  be  not  less  than  200.  The  term 
of  the  contract  was  25  years.  This  contract 
was  modified  on  July  2, 1885,  but  the  modifl- 
oation  contains  nothing  material  to  this  oon* 
troversy. 

In  1866,  by  chapter  385  (Laws  N.  Y.  1888, 
p.  540),  the  town  of  New  Lots  was  annexed 
to  and  merged  in  the  city  of  Brooklyn,  to 
be  known  thereafter  as  the  Twenty-Sixth 
ward  of  said  city. 

The  fourth  section  of  this  act  provided, 
among  other  things,  that  "the  amount  an- 
nually payable  by  said  town  for  water  sup- 
plied to  it  under  existing  contracts  between 
It  and  the  Long  Island  Water-Supply  Com- 
pany, shall,  after  this  act  takes  effect,  dur- 
ing the  terms  of  said  contract,  or  until  said 
^city  shall  purchase  or  acquire  the  property 
gof  said  water  company,  as  in  the  next  sec- 

•  tion  provided,  be  levied  and  collected  •from 
the  property  situated  and  taxable  within  the 
territory  hereby  annexed,  and  such  amount 
shajl  be  paid  to  the  said  water  company  by 
»aid  city  as  it  falls  due  from  time  to  time 
under  said  contracts,  and  the  said  city  of 
Brooklyn  shall  not  distribute  or  furnish  wa- 
ter for  consumption  or  use  within  said  ter- 
ritory, or  lay  any  pipes  or  mains  for  the  distri- 
bution or  supply  of  water  within  said  terri- 
tory, until  the  expiration  of  the  charter  of 
said  company,  or  until  the  said  city  shall 
purchase  or  acquire  the  property  of  said 
company,  as  in  the  next  section  provided." 

By  section  5  the  city  was  given  power  to 
purchase  or  condemn  the  property  of  the 
company  within  two  years,  but  did  neither. 
In  1892  the  legislature  passed  another  act 
(Laws  1892,  p.  960,  c.  481),  authorlzinff  the 
city  of  Brooklyn  to  condemn  the  property 
of  the  company,  the  first  section  of  which  is 
as  follows: 

"Section  1.  The  public  interest  requires  the 
acquisition,  by  the  city  of  Brooklyn,  for  the 
public  use  of  the  reservoir,  wells,  machin- 
ery, pipes,  franchises  and  all  other  property 
of  the  I-iong  Island  Water  Supply  Company, 
and  the  said  city  of  Brooklyn  is  hereby  au- 
thorized to  acquire  the  same  for  such  use 
by  condemnation,  free  of  all  liens  and  in- 


cumbrances whatsoever,  provided  that  the 
proceedings  herein,  hereinafter  and  hereby 
authorissed  shall  be  commenced  within  on«» 
year  after  the  passage  of  this  act** 

Subsequent  sections  prescribed  the  proce- 
dure. Proceedings  were  had  under  this  act. 
The  commissioners  appointed,  as  provided 
therein,  valued  the  property  of  the  company 
at  $570,000,  of  which  $370,000  was  named  as 
the  value  of  the  tangible  property,  and  $200,- 
000  that  of  the  franchises,  contracts,  and  all 
other  rights  and  property,  of  whatsoever  na- 
ture or  kind,  of  the  company,  including  there- 
in the  contract  between  the  town  of  New 
Lots  and  the  company.  The  special  term  of 
the  supreme  court,  on  June  29,  1893>  made 
an  order  vacating  and  setting  aside  this  re- 
port, and  appobiting  new  commissioners. 
The  city  of  Brooklyn  appealed  to  the  gen- 
eral term  of  that  court,  which,  on  Decem-« 
her  1,  1893,  reversed  the  order  of  the  special^ 
term  and  confirmed  the  report  of  tha^cora-* 
missioners.  The  company  then  took  an  ap* 
peal  to  the  court  of  appeala  That  court 
affirmed  the  decision  of  the  general  term 
(143  N.  Y.  596,  38  N.  B.  983),  and  remitted 
the  record  to  the  supreme  court,  which  court, 
on  December  4,  1894,  entered  final  judgment 
in  favor  of  the  city  of  Brooklyn,  and  there- 
upon this  writ  of  error  was  sued  out 

John  F.  DUlon  and  B.  F.  Tracy,  for  plain- 
tiir  in  error.  A.  G.  McDonald  and  George  G* 
Reynolds,  for  defendant  in  error. 

Mr.  Justice  BRE)WSR,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

So  far  as  respects  any  mere  matter  of  pro- 
cedure, or  of  conflict  between  the  statute  au- 
thorizing the  condemnation  or  the  proceed- 
ings had  th^eunder  and  the  constitution  of 
the  state,  the  decision  of  the  court  of  ap- 
peals is  conclusive.  Bridge  Co.  v.  Dix,  6 
How.  507;  Bucher  v.  Railroad  Oo.,  125  U. 
S.  555,  8  Sup.  Ct  974:  Adams  Exp.  Oo.  v. 
Ohio,  165  U.  S.  194,  17  Sup.  Ct  806.  Our 
inquiry  must  be  directed  to  the  question 
whether  any  rights  of  the  water-supply  com- 
pany secured  by  the  constitution  of  the  Unit- 
ed States  have  been  violated.  The  conten- 
tion of  plaintiff  in  error  Is  that  the  proceed- 
ings had  under  the  statute  which  resulted 
in  the  judgment  of  condemnation  violate 
section  10,  art  1,  of  the  constitution  of  the 
United  States,  which  forbids  any  state  to 
pass  a  law  impairing  the  obligation  of  con- 
tracts, and  were  not  "due  process  of  law," 
as  required  by  the  fourteenth  amendment 

With  reference  to  the  first  part  of  this  con- 
tenUon,  it  is  said  that  in  1881  the  town  of 
New  Lots  made  a  contract  with  the  water- 
supply  company  by  which  for  each  and  every 
year  during  the  term  of  23  years  it  covenant- 
ed to  pay  to  the  company  so  much  per  hy- 
drant for  hydrants  furnished  and  supplied^ 
by  it;  that  the  act  of  annexation  continued« 
the  burden*  of  this  obligation  upon  the  terrl** 
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tory  within  the  limits  of  the  town,  although 
thereafter  the  town,  as  a  separate  munici- 
pality, censed  to  exist,  and  the  territory  be- 
rjiiue  simply  a  ward  of  tlie  city  of  Brooklyn; 
iliat  the  condemuatlon  proceeilings  destroyed 
this  CO  at  met.  and  releasied  the  teiTitory  from 
any  obllgatiun  to  pay  the  stipulated  hi'di-ant 
reutal;  that  a  state  or  inuuicipality  cannot 
do  indirectly  wliat  it  cannot  do  directly;  that, 
as  the'  municipality  could  not,  by  any  direct 
act,  relea.se  itself  from  any  of  the  obligations 
of  its  contract.  It  could  not  accomplish  the 
same  result  by  proceedings  in  condemnation. 
We  cannot  yield  our  assent  to  this  conten- 
tion. All  private  property  is  held  subject  to 
the  demands  of  a  public  use.  The  constitu- 
tional guaranty  of  just  compensation  is  not 
a  limitation  of  the  power  to  take,  but  only 
a  condition  of  its  exercise.  Whenever  pub- 
lic uses  require,  the  government  may  appro- 
priate any  private  property  on  the  payment 
of  just  compensation.  That  the  supply  of 
water  to  a  city  Is  a  public  purpose  cannot  be 
doubted,  and  hence  the  condemnation  of  a 
water-supply  system  most  be  recognized  as 
within  the  unquestioned  limits  of  the  power 
of  eminent  domain.  It  matters  not  to  whom 
the  water-supply  system  belongs,  Indiyidual 
or  corporation,  or  what  franchises  are  con- 
nected with  it;  all  may  be  taken  for  public 
uses  upon  payment  of  just  compensation.  It 
is  not  disputed  by  coimsel  that,  were  there 
no  contract  between  the  company  and  the 
town,  the  waterworks  might  be  taken  by 
condemnation.  And  so  the  contention  is, 
practically,  that  the  existence  of  the  contract 
withdraws  the  property,  during  the  life  of 
the  contract,  from  the  scope  of  the  power  of 
eminent  domain,  because  taking  the  tangible 
property  will  prevent  the  company  from  sup- 
plying water,  and  therefore  operate  to  relieve 
the  town  from  the  payment  of  hydrant  rent- 
als. In  other  words,  the  prohibition  against 
a  law  Impairing  the  obligation  of  contracts 
stays  the  power  of  eminent  domain  fn  respect 
to  property  which  otherwise  could  be  taken 
by  It.  Such  a  decision  would  be  far-reaching 
in  Its  effects.  There  Is  probably  no  water 
company  In  the  land  which  has  not  some  sub- 
^sisting  contract  with  a  municipality  which  it 
g supplies,  and  within  which  its  works  are  lo- 
*  cated;*and  a  ruling  that  all  those  propeitles 
are  beyond  the  reach  of  the  power  of  eminent 
domain  during  the  existence  of  those  con- 
tracts is  one  which,  to  say  the  least,  would 
require  careful  consideration  before  receiv- 
ing judicial  sanction.  The  fact  that  this  par- 
ticular contract  is  for  the  payment  of  money 
for  hydrant  rental  Is  not  vital.  Every  con- 
tract Is  equally  within  the  protecting  reach 
of  the  prohibitory  clause  of  the  constitution. 
The  charter  of  a  corporation  is  a  contract, 
and  its  obligations  cannot  be  impaired.  So 
it  would  seem  to  follow,  if  plaintiff  in  error's 
contention  Is  sound,  that  the  franchises  of  a 
corporation  could  not  be  taken  by  condemna- 
tion, because  thereby  the  contract  created  by 
the    charter    is    impaired.     The    privileges 


granted  to  the  corporation  are  taken  away, 
and  the  obligation  of  the  corporation  to  per- 
form Is  also  destroyed. 

The  Tice  of  this  argument  U  twofold: 
First.  It  Ignores  the  fact  that  the  contract  is 
a  more  Incident  to  the  tangible  property; 
that  it  is  the  latter  which,  being  fitted  for 
public  uses,  is  condemned.  And  while  the 
com'i>any,  by  being  deprived  of  its  tangible 
property,  Is  imable  to  perform  its  part  of  the 
contract,  and  therefore  can  make  no  demands 
upon  the  town  for  performance  on  its  part, 
It  still  is  true  that  the  contract  is  not  the 
thing  which  is  sought  to  be  condemned,  and 
its  impairn^ent,  if  impairment  there  be,  Is  a 
mere  consequence  of  the  appropriation  of 
the  tangible  property.  Second.  A  contract 
is  property,  and,  like  any  other  property,  may 
be  taken  under  condemnation  proceedings 
for  public  use.  New  Orleans  Gas  Co.  v.  Loui- 
siana Light  &  Heat  Producing  &  Manurg 
Ck)..  115  U.  S.  650,  673,  6  Sup.  Ct  202.  Its 
condemnation  is,  of  coiurie,  subject  to  the  rule 
of  just  compensation,  and  that  is  all  that  Is 
implied  in  the  decisions  such  as  Hall  v.  Wis- 
consin, 103  U.  S.  5,  cited  by  counsel.  In  that 
case  It  appeared  that  Hall  had  a  contract 
with  the  state  for  services  entered  into  in 
pursuance  of  a  statute,  that  he  performed  the 
services,  but  that  before  finishing  his  work 
the  legislature  repealed  the  statute  author- 
izing the  contract  It  was  held  that  he  was 
nevertheless  entitled  to  his  stipulated  com- 
pensation. The  act  of  the  legislature  In  the^ 
repeal  was  not  one  providing  for  condemna-g 
tion,  and.  In  so  far  as  it  partook  of  •the  nature* 
of  a  condemnation,  it  ignored  the  obligation 
of  just  compensation,  and  was,  therefore, 
void;  but  it  was  not  held  that,  If  just  com- 
pensation had  been  provided,  and  a  public  use 
required,  the  contract  might  not  have  been 
condemned. 

The  true  view  Is  that  the  condemnatloa 
proceedings  do  not  Impair  the  contract,  do  not 
break  Its  obligations,  but  appropriate  it,  aa 
they  do  the  tangible  property  of  the  company, 
to  public  uses.  The  statute  under  which 
these  proceedings  were  had  declares  the  ne- 
cessity of  the  acquisition  *'for  the  public  nse 
of  the  reservoir  as  well  as  machinery,  pipes, 
franchises,  and  all  other  property"  of  the 
company,  and  the  application  for  the  ap- 
pointment of  commissioners  not  only  de- 
scribed the  tangible  property,  but  also  added: 
"All  franchises,  contracts,  more  particularly 
a  certain  contract  dated  the  15th  day  oi  Sep- 
tember, 1881,  between  the  town  of  New  Lots 
and  the  said  Long  Island  W^ater-Supply  Com- 
pany, and  referred  to  In  chapter  335,  Laws 
of  1886,  and  all  other  rights  and  property  of 
whatsoever  nature  or  kind,  as  the  same  may 
so  appear."  The  commissioners,  after  a  hear- 
ing, valued  first  the  tangible  property  at 
$370,000,  and  the  franchises,  contracts,  and 
all  other  rights  and  property,  including  this 
particular  contract,  at  $200,000.  In  other 
words,  the  condemnation  proceedings  did  not 
repudiate  the  contract,  but  appropriated  It 
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and  fixed  its  value.  The  case  of  Bridge  Co. 
T.  Dix,  6  How.  507,  is  in  point.  The  bridge 
company  had  a  charter  from  the  state  of  Ver- 
mont creating  it  a  corporation,  and  investing 
It  with  the  exclusive  privilege  of  erecting  a 
bridge  over  West  river  within  four  miles  of 
Its  mouth,  and  with  the  right  of  taking  tolls 
for  passing  the  same.  Under  that  author- 
ity it  had  erected  its  bridge,  and  was  in  the 
enjoyment  of  the  franchise.  During  the  life 
of  the  charter,  and  under  authority  of  an  act 
of  the  legislature,  condemnation  proceedings 
were  talcen  for  the  purpose  of  condemning 
the  bridge  and  extinguishing  the  charter; 
converting  the  former  into  a  free  public  high- 
way. These  proceedings  culminated  in  an 
award  of  compensation  and  a  judgment  of 
condemnation.  The  supreme  court  of  the 
P  state  having  sustained  the  proceedings,  they 
2  were  brought  to  this  court  on  error,  and 
•there,  as  here,  the*contentlon  was  that  the 
proceedings  were  In  violation  of  the  tenth 
section  of  the  first  article  of  the  constitution. 
This  contention  was  overruled,  and  in  the 
course  of  the  opinion  It  was  observed: 

"No  state.  It  is  declared,  shall  pass  a  law 
Impairing  the  obligation  of  contracts;  yet, 
with  this  concession  constantly  yielded.  It 
cannot  be  justly  disputed  that  In  every  po- 
litical sovereign  community  there  inheres 
necessarily  the  right  and  the  duty  of  guard- 
ing Its  own  existence,  and  of  protecting  and 
promoting  the  Interests  and  welfare  of  the 
community  at  large.  This  power  and  this 
duty  are  to  be  exerted  not  only  In  the  high- 
est acta  of  sovereignty,  and  In  the  external 
relations  of  governments;  they  reach  and 
comprehend  likewise  the  Interior  polity  and 
relations  of  social  life,  which  should  be  reg- 
ulated with  reference  to  the  advantage  of  the 
whole  society.  This  power,  denominated  the 
'eminent  domain  of  the  state,'  Is,  as  Its 
name  Imports,  paramount  to  all  private 
rights  vested  under  the  government,  and 
these  last  are,  by  necessary  implication,  held 
in  subordination  to  this  power,  and  must 
yield  In  every  instance  to  Its  proper  exer- 
cise. •  •  •  Now,  It  is  undeniable  that  the 
Investment  of  property  in  the  citizen  by  the 
government,  whether  made  for  a  pecuniary 
consideration  or  founded  on  conditions  of 
civil  or  political  duty,  Is  a  contract  between 
the  state,  or  the  government  acting  as  its 
agent,  and  the  grantee;  and  both  the  parties 
thereto  are  bound  In  good  faith  to  fulfill  it 
But  into  all  contracts,  whether  made  be- 
tween states  and  individuals  or  between  In 
divlduals  only,  there  enter  conditions  which 
arise,  not  out  of  the  literal  terms  of  the  con- 
tract itself.  They  are  superinduced  by  the 
pre-existing  and  hipher  authority  of  the  laws 
of  natupp,  or  nations,  or  of  the  community 
to  which  the  parties  belong.  They  are  al- 
ways presumed,  and  must  be  presumed,  to 
be  known  and  recognized  by  all.  are  binding 
upon  all.  and  need  never,  therefore,  be  car- 
ried Into  express  stipulation,  for  this  could 
add  nothing  to  their  force.  Every  contract  is 
17  S.C.-46 


made  in  subordination  to  them,  and  moat 
yield  to  their  control,  as  conditions  inherent 
and  paramount,  wherever  a  necessity  for 
their  execution  shall  occur.  Such  a  condl-^ 
tlon  is  the  right  of  eminent  domain.  Thls^ 
right^does  not  operate  to  impair  the  contract* 
affected  by  it,  but  recognizes  Its  obligation 
in  the  fullest  extent,  claiming  only  the  ful- 
fillment of  an  essential  and  inseparable  con- 
ditlon.  *  *  *  A  distinction  has  been  at- 
tempted. In  argument,  between  the  power  of 
a  government  to  appropriate  for  public  uses 
property  which  is  corporeal,  or  may  be  said 
to  be  in  being,  and  the  like  power  In  the 
government  to  resume  or  extinguish  a  fran- 
chise. The  distinction  thus  attempted  we  re- 
gard as  a  refinement  which  has  no  founda- 
tion in  reason,  and  one  that.  In  truth,  avoids 
the  true  legal  or  constitutional  question  in 
these  causes;  namely,  that  of  the  right  In 
private  persons,  in  the  use  or  enjoyment  of 
their  private  property,  to  control,  and  actual- 
ly to  prohibit,  the  power  and  duty  of  the- 
government  to  advance  and  protect  the  gen- 
eral good.  We  are  aware  of  nothing  pe- 
culiar to  a  franchise  which  can  class  It  high- 
er, or  render  it  more  sacred,  than  other  prop- 
erty. A  franchise  is  property,  and  nothing 
more.  It  is  Incorporeal  property,  and  Is  so 
defined  by  Justice  Blackstone,  when  treating,, 
in  his  second  volume  (chapter  3,  p.  20),  of  the^ 
Rights  of  Things."  See,  also,  Richmond,  F. 
&  P.  R.  Co.  v.  Louisa  R  Co.,  13  How.  71,  83; 
Boston  ft  L.  R.  Corp.  y.  Salem  &  L.  R.  Co.,. 
2  Gray,  1,  35,  36. 

The  views  thus  expressed  have  never  been 
overruled,  and  we  think  are  controlling  of 
this  case.  Counsel  seek  to  distinguish  that 
case  from  this  In  that  here,  as  they  say,  there^ 
is  an  executory  contract  for  25  years,  where- 
as In  that  case  there  was  only  Incorporeal 
property,  the  result  of  an  executed  grant; 
here  the  use  of  the  waterworks  property  Is 
not  changed,  whereas  there  the  bridge  was 
converted  from  a  toll  Into  a  free  bridge;  and 
they  quote  some  remarks  made  by  Mr.  Jus- 
tice McLean,  in  a  concurring  opinion  In  re- 
spect to  this  matter  (page  537),  as  follows: 

"No  state  could  resume  a  charter  under  the- 
power  of  appropriation,  and  carry  on  the 
functions  of  ttoe  corporation.  A  bank  char- 
ter could  not  be  thus  taken,  and  the  business 
of  the  bank  continued,  for  public  purposes. 
Nor  could  this  bridge  have  been  taken  by  the 
state,  and  kept  up  by  It  as  a  toll  bridge.  Thls^ 
could  not  be  called  an  appropriation  of  prl-«. 
vate  •  property  to  public  purposes.  There? 
would  be  no  change  in  the  use,  except  the 
application  of  the  profits,  and  this  would 
not  bring  the  act  within  the  power.  The 
power  must  not  only  be  exercised  bona  fide 
by  a  state,  but  the  property,  not  Its  product, 
must  be  applied  to  public  use.  •  ♦  •  The 
use  of  this  bridge,  it  is  contended,  is  the 
same  as  before  the  act  of  appropriation. 
The  public  use  the  bridge  now  as  before  the 
act  of  appropriation;  but  It  was  a  toll  bridge,, 
and  by  the  act  It  is  made  free.    The  use,. 


722 


17  SUPREME  COURT  REPORTER. 


therefore,  to  not  the  same.  The  tax  assessed 
on  the  citizens  of  the  town  to  keep  up  and 
pay  for  the  bridge  may  be  impolitic  or  on- 
just;  but  that  is  not  a  matter  for  the  con- 
sideration of  this  court.*' 

We  do  not  think  the  differences  between 
the  cases  such  as  to  affect  the  right  of  con- 
demnation. A  charter  is  not  simply  an  exe- 
cuted grant,  but  a  continuing  contract. 
There  is  a  duty  of  performance  by  the  re- 
cipients of  the  grant  which  continues  during 
the  life  of  the  charter.  Neither  can  the 
power  of  the  state  to  condemn  a  waterworks 
system  depend  upon  the  question  whether  it 
makes  the  supply  of  water  absolutely  free  to 
all  individuals  who  desire  to  use  it.  The 
state,  which,  in  the  first  place,  has  the  power 
to  construct  a  water-supply  system,  and 
charge  individuals  for  the  use  of  the  water, 
may  condemn  a  system  already  constructed, 
and  continue  to  make  such  charge.  This  is  not 
turning  over  proi)erty  from  one  private  cor- 
poration to  another,  but  taking  property  from 
a  private  corporation  and  vesting  the  title  in 
some  municipal  corporation  for  the  public 
use.  It  is  not  essential  to  a  public  use  that 
It  be  absolutely  free  and  without  any  charge 
to  any  one.  The  state  may  build  a  raihroad. 
and  charge  tolls  for  passengers  and  freight 
It  is,  nevertheless,  a  public  function  which  it 
is  exercising,  and  the  property  is  devoted  to 
public  uses.  And  so,  wherever  there  is  cost 
in  continuing  a  public  work,  the  state  has  a 
right  to  demand  compensation  for  any  indi- 
vidual use  and  personal  benefit  therefrom. 

Neither  can  it  be  said  that  there  was  not 
"due  process  of  law*'  in  these  condemnation 
proceedings.  It  is  not  essential  that  the  as- 
^.  sessment  of  damages  be  made  by  a  jury. 
§  Such  award  may  be  made  by  commissioners, 
•  at  least  where  there  is^provislon  for  a  review 
of  their  proceedings  in  the  courts.  Central 
Branch  U.  P.  R.  Co.  v.  Atchison,  T.  A  S.  F. 
K,  Co.,  28  Kan.  453,  463;  Gooley,  Const.  Lim. 
563.  And  sections  9  and  10  of  the  act  of 
1892,  under  which  these  proceedings  were 
had,  require  that  the  commissioners  make 
and  file  a  report  of  their  proceedings  and  de- 
termination In  the  supreme  court  of  the 
county  of  Kings,  and  that  application  must 
be  made  to  that  court  for  a  confirmation  of 
the  report;  that  notice  of  such  application 
must  be  given,  and  that  **upon  such  applica- 
tion the  court  may  confirm  the  report,  or 
may  set  It  aside  for  irregularity,  or  for  error 
of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award. 
In  part  or  In  whole,  is  excessive,  or  is  insuf- 
ficient**; and  appeal  was  allowed  from  the 
decision  of  that  court  to  a  higher.  We  do 
not  question  the  proposition  that  form  is  not 
the  only  thing  essential  to  due  process.  We 
said  In  the  recent  case  of  Chicago,  B.  &  Q. 
R.  Co.  V.  Chicago.  16C  U.  S.  226,  17  Sup.  Ct. 
581:  **The  mere  form  of  the  proceeding  in- 
stituted against  the  owner,  even  if  he  be 
admitted  to  defend,  cannot  convert  the  pro- 
cess used  into  due  process  of  law,   if  the 


necessary  result  be  to  deprlre  urn  9i 
property  wlthont  compenBatloB." 

It  may  be  true,  as  contended,  that,  as 
strued  by  the  court  of  appeals,  the  determlnar 
tion  of  the  commissioners  is  conclusive  aa  to 
the  mere  value  of  the  property;  but  there  to 
no  denial  of  due  process  in  making  the  find- 
ings  of  fact  by  the  triors  of  fact,  whether 
commissioners  or  a  jury,  final  as  to  sncfa  facts, 
and  leaving  open  to  the  courts  simply  the  In- 
quiry as  to  whether  there  was  any  erroneona 
basis  adopted  by  the  triors  in  their  appraisalt 
or  other  errors  in  their  proceedings. 

The  error  charged  against  the  commission- 
ers in  respect  to  their  basis  of  yaluatlon  to 
that  they  failed  to  regard  the  company  aa 
possessed  of  exclusive  rights.  It  to  said  by 
counsel  in  their  brief  that  the  company  had, 
by  virtue  of  its  contract  and  the  act  of  an- 
nexation, "two  vested  rights  as  against  the 
city  of  Brooklyn:  (1)  A  vested  right,  resting 
in  contract,  to  continue  to  supply  water  un- 
der and  pursuant  to  the  said  contracts  wtth0 
the  town  of  New  Lots  'during  the  term  ofg 
said  ^contract*;  that  Is,  for  the  unexph^* 
period  of  said  contracts,— about  fourteen 
years.  (2)  A  further  vested  right,  resting  to 
contract  and  valid  legislative  enactment,  to 
enjoy  Its  franchises  until  the  expiration  of  its 
charter,  protected  from  any  rivalry  on  the 
part  of  the  city  of  Brooklyn." 

The  view  taken  by  the  majority  of  the  com- 
missioners is  thus  stated  to  their  renort: 

"To  recapitulate  what  has  just  oeen  said, 
we  have  valued  the  franchise  upon  the  as- 
sumptions (X)  that  at  present  the  water  com- 
pany alone  has  the  right  publicly  to  purvey 
water  in  the  Twenty-Shcth  ward;  (2)  that  tbc 
exclusiveness  now  incident  to  Its  right  may 
at  any  time  be  laiien  from  it  by  the  leglsto- 
ture,  or  by  local  authorities  acttog  under  leg- 
islation; but  (3)  that  neither  the  legtolatm^ 
nor  local  authorities  would,  to  determining 
whether  to  take  from  the  company  the  ex- 
clusiveness of  its  right,  fail  to  have  such  dne 
regard  as  is  demanded  by  ample  and  fair  pub- 
lic policy,  to  the  past  investment,  risks,  uM 
services  of  the  company,  and  to  the  reason- 
ably just  expectations  which  those  who  have 
invested  money  In  its  work  had  to  mtod  wheo 
so  investing.*' 

The  court  of  appeals  held  that  neither  the 
statute  under  which  the  company  was  organ- 
ized, nor  the  contract,  nor  the  act  of  annexa- 
tion, gave  to  the  company  rights  exclusive 
and  beyond  the  reach  of  legislative  action. 
These  conclusions  of  the  court  of  appeato  are 
vigorously  challenged  In  the  argument,  but 
wc  are  of  opinion  that  they  are  correct.  The 
statute  simply  provided  for  the  organization 
of  water  companies.  The  contract  in  terms 
contained  no  words  of  exclusion.  It  gave  to 
the  company  the  privilege  of  laying  Its  mains 
to  the  streets  of  the  town,  and  contained  a 
covenant  on  the  part  of  the  town  to  pay  cer- 
tato  hydrant  rental.  But  grants  from  th« 
public  are  strictly  construed  in  favor  of  th« 
public,  and  grants  ofQ||jti||^vilege  are  not  |d£ 
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dlnarfly  to  be  taken  as  grants  of  an  exclnsiye 
prlTllege.  Charles  River  Bridge  Ck).  v.  Waiv 
ren  Bridge,  11  Pet  420;  Turnpike  Co.  t. 
State,  3  WalL  210;  Stein  v.  Water^upply 
Co.,  141  U.  S.  07,  11  Sup.  Ct  892;  Hamilton 
Gaslight  &  Coke  Co.  v.  Hamilton  City,  146 
t,U.  S.  258,  13  Sup.  Ct  90;  Syracuse  Water 
I  Co.  V.  City  of  Syracuse,  116  N.  Y.  167.  22  N. 
*  B.  381.  Nor  Is  there  anything  in  the  act^of 
annexation  which  made  a  contract  or  created 
a  right  beyond  the  power  of  the  legislature 
to  change.  It  gave  the  city  the  right  to  pur- 
chase or  condemn  at  any  time  wHhln  two 
years,  but  this  specification  of  time  did  not 
operate  to  prevent  the  legislature  from  en- 
larging the  time,  or  from  granting  at  any  sub- 
sequent period  during  tne  life  of  the  contract 
a  further  right  of  purchase  or  condemnation. 
No  consent  was  asked  of  the  town  company 
In  the  act  of  annexation;  it  entered  into  no 
new  contract;  nothing  was  done  to  enlarge 
the  rights  which  It  had  against  the  public. 
The  act  was  simply  one  of  legislative  discre- 
tion in  respect  to  municipal  organization,  and, 
like  any  other  such  act,  subject  to  future 
modlflcation  by  the  legislature. 

Neither  can  the  act  of  1892  be  adjudged  in 
conflict  with  the  federal  constitution  because 
it  fails  expressly  and  in  detail  to  prescribe  the 
nses  to  which  the  property  shall  be  put  by  the 
city  of  Brooklyn  after  the  condemnation.  The 
property  condemned  was  not  vacant  land  sus- 
ceptible to  a  muKltude  of  uses.  The  character 
or  its  use  had  already  been  determined  by  the 
action  of  the  company.  It  was  already  used 
for  public  purposes,  and  the  condemnation 
simply  took  the  titie  away  from  the  private 
corporation,  and  vested  it  In  the  municipality. 
And  the  statute  cannot  be  adjudged  uncon- 
stitutional because  it  did  not  in  terms  de- 
clare that  the  city  of  Brooklyn  should  con- 
tinue the  same  use  or  appropriate  the  prop^ 
erty  to  some  other  equally  public  purpose. 

These  are  the  vital  questions  in  the  case. 
We  see  no  error  in  the  ludgment,  and  it  is 
therefore  affirmed. 

.  Mr.  Justice  PECKHAM  takes  no  part  In 
the  decision  of  this  case. 


Off!  u.  s.  88) 
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<May  10,  1897.) 

No.  17, 

Appsal  prom  Court  of    Claims  —  Repeal    of 

Statute  after  Reversal— Jurisdiction. 

Where  a  judgment  of  the  court  of  claims 
was  absolutely  reversed  for  an  error  as  to  inter- 
est, and  the  cause  remnnded  for  further  proceed- 
ings, and  after  the  filing  of  mandate  and  motion 
for  judgment  for  the  principal  without  interest, 
but  before  the  entry  of  judgment,  the  statute 
on  which  the  proceeding  was  based,  which  con- 
ferred a  mere  gratuity,  was  repealed,  the  court 
of  claims  had  no  jurisdiction  to  enter  judgment. 

Application  for  mandamus. 

Edwin  Forrest,  for  petitioner. 
Gen.  Dodge,  for  respondent. 


Ass't  Atty. 


Mr.  Justice  PECKHAM  deliyered  the  ople 
Ion  of  the  court 

This  is  an  original  application  to  this  court 
for  a  writ  of  mandamus  to  the  judges  of  the 
court  of  claims,  commanding  them  to  cause 
to  be  entered  a  judgment  In  favor  of  peti- 
tioner, and  against  the  District  of  Columbia, 
for  the  sum  of  $8,614.19,  as  of  March  2,  1897, 
the  date  of  the  filing  of  a  mandate  from  this 
court  with  the  court  of  claims  in  the  case  of 
District  of  Columbia  y.  Hall.  The  record 
now  before  us  gives  the  history  of  that  case 
since  it  was  decided  by  this  court  in  Feb- 
ruary last. 

The  facts  In  the  original  litigation  out  ofg 
which  thls^application  grows  are  to  be  found* 
in  the  report  of  the  cases  of  District  of  Co- 
lumbia V.  Hall,  165  U.  S.  340,  17  Sup.  Ct.  368, 
and  District  of  Columbia  v.  Johnson,  165  U. 
S.  330,  17  Sup.  Ct  362.  It  appears  therein 
that  this  petitioner,  under  the  provisions  of 
the  act  of  congress  approved  February  13, 
1895,  had  recovered  a  judgment  in  the  court 
of  claims,  which  was  entered  June  22,  1896, 
against  the  District  of  Columbia,  for  the 
above-named  sum  oi  f8,644.19.  with  a  decla- 
ration contained  in  the  judgment  that  such 
amount  became  due  and  payable  on  the  1st 
of  January,  1877,  the  effect  of  which  was  to 
grant  interest  thereon  from  the  last-named 
date.  Upon  appeal  this  court  determined  that 
the  court  of  claims  erred  in  the  matter  of 
granting  Interest  and  therefore  the  judgment 
of  that  court  was  reversed  and  the  cause  re- 
manded. On  the  1st  day  of  March,  1897,  the 
mandate  from  this  court  was  issued,  in  which 
it  was  ''ordered  and  adjudged  by  this  court 
that  the  Judgment  of  said  court  of  claims  In 
this  cause  be,  and  the  same  is  hereby,  re- 
versed. And  It  is  further  ordered  that  this 
cause  be,  and  the  same  is  hereby,  remanded 
to  said  court  of  claims  for  further  proceedings 
not  inconsistent  with  the  opinion  of  this 
court.*'  The  mandate  was  filed  with  the 
court  of  claims  on  the  2d  day  of  March,  1897; 
and,  on  the  opening  of  the  court  on  that 
day,  application  was  made  for  judgment  In 
accordance  with  the  mandate  and  the  opinion 
of  this  court,  the  petitioner  waiving  any  In- 
terest on  the  judgment  This  motion  was 
consented  to  by  the  attorney  representing  the 
District  of  Columbia,  but  the  court  of  claims 
refused  to  immediately  grant  the  motion,  and 
soon  thereafter  adjourned  to  the  Sth  of  March. 
On  the  15th  of  March  the  court  entered  an 
order  declining  to  take  any  further  proceed- 
ings in  any  suits  based  on  the  act  of  con- 
gress,—among  them  beihg  the  petitioner's 
claim,— for  the  reason  that  the  act  had  been 
repealed.  The  repealing  act  was  enacted  one 
day  after  the  filing  of  the  mandate  in  this 
case  in  the  court  of  claims,  and  the  making 
of  the  motion  by  the  petitioner  for  judgment 

The  judges  of  the  court  of  claims  have 
made  return  to  the  order  to  show  cause  why 
the  mandamus  should  not  issue,  and  In  that 
return  they  state:  g 

*  '*That  on  the  2d  day  of  March*  1897,-4MM 
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not  being  a  motion  day,  according  to  the  prac- 
tice of  said  court,— was  presented  in  open 
court  the  mandate  of  the  supreme  court  re- 
versing the  judgment  in  favor  of  Joseph  T.  H. 
Hall,  which  is  described  and  set  forth  in  the 
petition,  together  with  a  motion  for  entry  of 
judgment  for  the  sum  of  $8,664.19;  that  said 
motion  was  presented  upon  a  day  when  the 
court  was  engaged  in  the  regular  trial  of 
cases,  and,  according  to  the  practice  of  the 
court,  was  received  without  argument,  and 
taken  under  advisement  for  decision  there- 
after; that  at  or  about  the  same  time  the  at- 
tention of  the  court  was  caUed  to  the  pend- 
ency of  the  various  motions  for  new  trial 
from  the  numerous  judgments,  embodying 
the  same  characteristics  which  had  been  held 
to  be  erroneous  by  the  supreme  court,  and  on 
the  said  2d  day  of  March,  1897,  mandates 
from  the  supreme  court  reversing  the  three 
other  judgments  appealed  from  as  aforesaid, 
and  heard  together  with  that  of  Joseph  T.  H. 
Hall,  and  in  the  same  form  aa  the  mandate 
set  forth  in  the  petition,  were  filed. 

"That  on  the  said  2d  day  of  March,  18u7, 
and  before  the  court,  in  the  ordinary  course 
of  its  business,  had  been  able  to  take  up  for 
consideration  the  motion  for  judgment  in  fa- 
vor of  said  petitioner,  or  to  examine  the  opin- 
ion of  the  supreme  court  referred  to  in  the 
mandate  and  set  forth  in  the  petition,  the 
court  adjourned  to  the  8th  day  of  March,  and, 
while  so  adjourned,  congress  enacted  and  the 
president  approved  the  act  of  March  3,  1897, 
entitled  'An  act  making  appropriations  to 
provide  for  the  expenses  of  the  District  of 
Columbia  for  the  fiscal  year  ending  June  30, 
1S08,  and  for  other  purposes,'  which  said  act 
contained,  amongst  other  things,  the  follow- 
ing provision:  'That  the  act  approved  Febru- 
ary thirteenth,  eighteen  hundred  and  ninety- 
five,  entitled  "An  act  to  amend  an  act,  enti- 
tled 'An  act  to  provide  for  the  settlement  of 
all  outstanding  claims  against  the  District  of 
Columbia,  and  conferring  jurisdiction  upon 
the  court  of  claims  to  hear  the  same,  and  for 
other  purposes,'  approved  June  sixteenth, 
eighteen  hundred  and  eighty,"  be  and  the 
'•same  is  hereby  repealed,  and  all  proceedings 
♦  pending  shall  be  vacated* and  no  judgment 
lieretofore  rendered  in  pursuance  of  said  act 
shall  be  paid.' 

"That  at  the  time  of  the  passage  of  said 
act  the  judgment  In  favor  of  the  petitioner, 
as  also  of  said  three  other  appellants,  had 
been  by  the  action  of  the  supreme  court  re- 
versed and  set  aside.  The  judges  of  the 
court  of  claims,  upon  conference  and  due  con- 
sideration, reached  the  conclusion  that  said 
act  of  congress  had  taken  away  the  power 
of  the  court  to  render  Judgment  or  take  any 
step  or  proceeding  in  the  said  case,  or  In  any 
of  the  other  cases  pending,  or  with  reference 
to  any  of  the  judgments  theretofore  rendered 
under  and  by  virtue  of  the  jurisdiction  con- 
ferred by  said  act  of  February  13,  1895, 
wherefore  on  the  15th  day  of  March,  1897 
ithBX  being  the  first  motion  day  after  the 


court  resamed  its  alttlngs  on  the  Sth  of 
March,  and  the  regular  day  upon  which,  ac- 
cording to  the  practice  of  the  court  of  claims, 
judgments  and  decisions  are  rendered  and 
entered),  the  said  court  of  claims  made  the 
order  set  forth  on  page  7  of  the  petition  in 
the  following  words,  to  wit: 

"  The  act  of  13th  February,  1885  (28  Stat. 
664),  having  been  repealed  by  congress,  it  ta 
ordered,  in  all  suits  brought  under  or  subss- 
quent  to  said  act,  that  motions  for  new  trial, 
applications  for  judgments,  and  all  other  pa- 
pers in  such  suits,  be  resUnred  to  and  re- 
tained upon  the  files  of  the  court,  without 
further  proceedings  being  had.' " 

The  petitioner  now  insists  that  he  has  tlie 
legal  right  to  a  judgment  in  the  court  oi 
claims  for  the  original  sum  of  $8,644.19,  be- 
cause he  says  the  judgment  of  that  court 
originally  awarding  him  that  sum  was  not 
In  effect  wholly  reversed  by  this  court,  but 
only  in  part,  in  regard  to  interest,  and  that 
as  to  all  other  matters  the  judgment,  under 
the  opinion  of  this  court,  substantially  re- 
mained and  was  in  full  force  on  the  2d  day 
of  March,  at  the  time  of  the  filing  of  the 
mandate  and  of  the  making  of  his  motion  to 
the  court  of  claims.  He  therefore  further  In- 
sists that  he  was,  when  he  made  that  motion, 
entitled  at  once  to  the  judgment  he  asked 
for,  and  that,  if  it  had  then  been  given,  he 
would  have  been  enabled  to  obtain  payment 
of  the  judgment  prior  to  the  repeal  of  thecj 
act  uponnehich  the  judgment  was  originally* 
founded.  He  asks,  therefore,  that  this  court 
direct  the  court  of  claims  to  enter  a  judg- 
ment nunc  pro  tunc  as  of  March  2, 1897. 

In  this  case  the  judgment  was,  in  form  at 
least,  absolutely  reversed,  and  the  case  re- 
manded to  the  court  of  claims  for  further 
proceedings  not  inconsistent  with  the  opin- 
ion of  this  court  Ck>nfessedly,  further  pro- 
ceedings by  virtue  of  the  mandate,  and  under 
the  direction  of  the  court  of  claims,  were  nec- 
essary to  be  taken  before  any  judgment  could 
be  entered  in  such  court  and  thereafter  en* 
forced;  and,  before  any  proceedings  wen 
taken  by  way  of  the  entry  of  any  judgment, 
congress  interfered  by  repealing  the  statute. 
When  the  mandate  was  filed  in  the  court  ot 
claims,  and  the  motion  made  for  judgment^ 
that  court  was  engaged  in  the  regular  trial  of 
causes.  It  was  not  a  motion  day,  according 
to  the  practice  of  the  court,  and  the  court  re- 
ceived the  mandate,  and  heard  the  request, 
and  took  the  same  under  advisement  for  de- 
cision thereafter.  The  court  was  not  bound, 
upon  the  simple  presentation  of  the  mandate 
and  the  statement  of  counsel,  even  If  there 
were  no  opposition  on  the  part  of  the  attor- 
ney for  the  District  of  Ck)lumbia,  to  immedi- 
ately drop  all  other  business  and  grant  the 
motion.  It  had  the  right,  and  it  was  its 
duty,  in  the  due  and  orderly  progress  of  Its 
work,  to  take  the  motion  Into  consideration, 
if  it  thought  It  necessary,  so  that  it  might  ex« 
amine  the  opinion,  and  come  to  an  Intelligent 
conclusion  as  to  what  action  was  requlnd 
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of  It  for  the  purpose  of  complying  with  the 
terms  of  the  mandate.  The  fact  that  the 
court  had  already  heard  of  the  decision  of 
this  court,  and  had  casually  seen  the  opin- 
ion, did  not  alter  the  case. 

The  eflTect  of  the  passage  of  the  repealing 
act  was  to  take  away  the  Jurisdiction  of  the 
court  of  claims  to  proceed  further  in  those 
<jases  which  were  founded  upon  the  act  thus 
repealed.  This  the  congress  had  power  to 
do.  Insurance  Co.  v.  Ritchie,  5  Wall.  541, 
544;  Ex  parte  McCardle.  7  Wall.  506;  Ex 
parte  Yerger,  8  Wall.  85;  Railroad  Co.  v.  i 
Grant,  08  U.  S.  398;  Gurnee  v.  Patrick  Co.,  | 
137  U.  S.  141,  11  Sup.  Ot.  34.  i 

This  court  had  Just  decided  that  the  act  | 
«of  February  13,  1895  (28  Stat^644),  simply 
•  conferred  a  gratuity  upon  the^persons  cov- 
ered by  Its  provisions;  that  there  was  no 
element  of  a  legal  or  an  equitable  claim  in 
their  favor  against  the  municipal  authorities 
of  the  District,  but  that  the  act  provided  for 
a  gift  which  was  wholly  without  considera- 
tion. The  repeal  of  the  act  took  away  all 
Jurisdiction  In  the  court  of  claims  to  proceed 
further,  so  far  as  concerned  any  rights  fonnd- 
ed  upon  the  act  so  repealed.  If  there  had 
been  no  repeal,  and  the  court  of  claims  bad, 
after  the  filing  of  the  mandate  from  this 
court,  proceeded  to  a  new  trial  of  the  whole 
merits  of  the  original  Judgment,  the  case  cit- 
ed by  the  petitioner  (Gaines  v.  Rugg,  148  U. 
S.  228,  13  Sup.  Ot  611)  might  be  in  point  It 
does  not  touch  the  case,  upon  the  facts  here 
presented. 

In  this  case,  however,  the  record  originally 
before  us  showed  that  the  petitioner  had  at 
one  time  obtained  a  Judgment  for  over  $1,- 
000  against  the  District  of  Ck>lumbla  upon  a 
cause  of  action  not  founded  upon  the  act  of 
congress  Just  repealed.  This  Judgment  had 
been  vacated.  We  do  not  intimate  by  this 
decision  that  the  court  of  claims  would  not 
have  Jurisdiction  to  entertain  and  grant  a 
motion  on  the  part  of  petitioner,  if  he 
should  be  so  advised,  to  reinstate  that  orig- 
inal Judgment.  That  question  Is  not  before 
us,  and  we  allude  to  It  simply  for  the  purpose 
of  stating  that  our  decision  herein  should  not 
be  taken  as  any  expression  of  opinion  ad- 
verse to  the  granting  of  a  motion  such  as  Is 
above  mentioned. 

The  application  for  a  writ  of  mandamus  is 
denied. 


(166  U.  8.  709) 

LOUISVILLE  &  N.  R,  CO.  v.  CITY  OP  LOU- 
ISVILLE. 

(April  26,  1897.) 

No.  261. 

JUKISDICTION   OP   SUPKEMR   COURT— FbDBRAL 

Question. 

Where  an  "agreed  case"  Id  a  state  trial 
court  presented  no  Issue  as  to  the  validity  of  a 
state  statute,  bat  simply  the  question  of  its  con- 
Btruction,  and  only  the  question  of  construction 
waa  considered  by  the  highest  court  of  the  state 
on  appeal,  the  supreme  court  cannot  take  juris- 


diction upon  the  ground  that  the  statute,  as  eoor 
strued  by  that  court,  impairs  the  obligation  of  a 
contract,  and  denies  the  equal  protection  of  the 
laws.  The  mere  fact  that  there  was  a  motion  to 
set  aside  the  judgment  of  an  intermediate  appel- 
late court,  on  the  ground  Uiat  it  had  no  jurisdic- 
tion, been  use  the  validity  of  the  statute  under 
the  constitution  of  the  United  States  was  involv- 
ed, which  motion  was  denied,  was  not  a  suffi- 
ciently definite  tender  of  the  constitutional  ques- 
tion. 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

This  was  a  case  instituted  in  the  Louis- 
ville chancery  court  by  the  Louisville  & 
Nashville  Railroad  Company  against  the  city 
of  Louisville  by  the  filing  of  an  agreed  case 
under  the  following  provisions  of  the  Civil 
Code  of  Practice  of  the  State  of  Kentucky: 

''Sec.    (531.  Parties   to   a   question    which 
might  be  the  subject  of  a  civil  action  may, 
without  action,  state  the  question  and  the 
facts  upon  which  it  depends,  and  present  a 
submission    thereof    to    any    court    which 
would  have  jurisdiction,  if  an  action  had 
been  brought.     But  It  must  appear  by  affi-^ 
davit  that  the  controversy  is  real,  and  then 
proceedings  in  good*  faith,  to  determine  the* 
rights  of  the  parties.   The  court  shall,  there- 
upon, hear  and  determine  the  case,  and  ren- 
der judgment  as  If  an  action  were  pending. 

"Sec.  63H.  The  case,  the  submission,  and 
the  judgment  shall  constitute  the  record. 

"Sec.  (539.  Tne  judgment  shaU  be  with 
costs,  and  may  be  enforced,  and  shall  be 
subject  to  reversal,  in  the  same  manner  as 
if  it  had  been  rendered  In  an  action,  unless 
otherwise  provided  in  the  submission." 

The  agreed  case  commenced  as  follows: 
'*The  Louisville  A  Nashville  Ballroad  Compa- 
ny and  the  city  of  Louisville  hereby  state  to 
the  court  the  facts  hereinafter  presented, 
and  submit  to  the  court  for  decision  the 
question  hereinafter  stated."  Then  follow- 
ed a  statement  of  facts,  and  the  stipulation 
thus  proceeded: 

"Upon  the  foregoing  facts,  was  the  Louis- 
ville &  Nashville  Railroad  Company  entitled 
to  a  discount— and,  if  so,  then  to  what  dis- 
count—upon the  tax  bills  mentioned  herein 
on  February  4,  181^,  when  it  offered  to  pay 
said  bills  less  a  discount,  or  on  February  6, 
1S02,  when  it  paid  the  amount  of  said  bills 
under  protest? 

"If  the  court  shall  be  of  the  opinion  that 
the  railroad  company,  at  the  time  of  the  said 
tender  or  payment,  was  entitled  to  a  dis- 
count upon  the  amount  of  said  tax  bills,  then 
judgment  may  be  entered  for  the  amount  of 
such  discount,  with  interest  from  February 
6,  1S92,  until  paid,  in  favor  of  the  Louisville 
&  Nashville  Railroad  Company  against  the 
city  of  I^uisviUe  for  the  amount  of  such 
discount  and  the  costs  of  this  proceeding; 
but,  if  the  court  shall  be  of  the  opinion  that 
said  railroad  company  was  not  entitled  to 
any  discount  on  said  bills  on  said  day  of 
tender  or  payment,  then  judgment  may  be 
entered  dismissing  the  case,  and  giving  judg- 
ment for  costs  of  this  proceeding  In  favor  of 
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the  city  of  LoQlsYine  against  the  LoulsTlIle 
&  NashYllle  Railroad  Company.  The  right 
of  appeal  from  the  judgment  of  the  Louis- 
ville chancery  court  is  not  waived." 
^  The  case  was  heard,  and  the  chancellor 
Ji  entered  the  following  judgment: 
)  **'This  agreed  case  having  been  submitted 
in  chief,  and  the  court,  being  sufficiently  ad- 
vised, delivered  a  written  opinion,  which  is 
now  filed;  and,  in  accordance  therewith,  it 
is  considered  by  the  court  that  plaintiff,  the 
Ix)ui8viUe  &.  Nashville  Railroad  Company, 
had  no  right  to  any  discount  on  its  tax  bill 
when  it  paid  or  tendered  payment  of  same, 
as  shown  in  said  agreed  case,  and  that  this 
said  action  be,  and  it  is  therefore,  dismissed, 
and  that  defendant  recover  of  plaintiff  its 
costs  herein  expended." 

The  plaintiff  excepted  and  carried  the  case 
^y  appeal  to  the  supeiior  court  of  Ken- 
tuci^y,  and  the  judgment  of  the  chancellor 
was  affirmed. 

Opinions  were  delivered  by  the  chancellor, 
and  by  the  superior  court. 

After  the  Judgment  of  affirmance,  the  rail- 
road company  *'moved  the  court  to  set  aside 
the  submission  and  judgment,  and  transfer 
tl]is  case  to  the  court  of  appeals,  or  to  grant 
an  appeal  to  the  court  of  appeals,"  on  these 
grounds: 

"This  day  came  appellant,  by  counsel,  and 
stated  to  the  court  tbat  it  believes  the  stat- 
utes involved  in  this  action,  as  to  the  taxa- 
tion of  railroad  property  in  tlie  city  of  Louis- 
ville, as  construed  by  the  court  in  its  opinion 
lately  delivered  herein,  to  be  invalid,  and  to 
be  in  violation  of  the  constitutions  of  the 
state  of  Kentucky  and  of  the  United  States, 
and  that  It  desired  to  be  heard  on  the  ques- 
tion of  the  validity  of  said  statutes,  and 
thereupon  moved  the  court  to  set  aside  its 
judgment  and  the  order  of  submission  here- 
in, and  to  transfer  this  action  to  the  court  of 
appeals;  and  came  appellant  further,  by 
counsel,  and  moved  the  court  to  grant  It  an 
appeal  from  its  judgment  herein  to  the  court 
-^f  appeals  in  the  event  the  court  should  over- 
EUle  the  preceding  motions  above  set  forth.'* 

The  superior  court  overruled  the  motion 
to  set  aside  the  judgment  and  submission, 
and  transfer  the  cause,  but  granted  the  ap- 
peal to  the  court  of  appeals,  which  being 
duly  prosecuted,  the  judgment  was  again 
affirmed.    29  S.  W.  866. 

A  writ  of  error  was  allowed  from  this 
^  court  by  the  chief  justice  of  the  court  of  ap- 
•;  peals. 

•  *  The  assignment  of  errors  in  the  brief  of 
i^ounsei  is  as  follows: 

•*(1)  That  the  statutes  Involved,  according 
to  the  construction  put  upon  them  by  the 
court  of  appeals  of  Kentucky,  do,  In  sub- 
stance and  effect,  Impose  a  different  rate  of 
taxation  upon  the  property  of  the  Louisville 
&  Nashville  Railroad  Company  from  that 
which  is  imposed  upon  otlier  property,  either 
real  or  personal,  in  the  city  of  Louisville; 
aAd 


«*(2)  That  this  violates  the  obligation  of  tht 
contract  contained  in  the  charter  of  the  Lou- 
isville ft  Nashville  Railroad  Company, 
whereby  it  was  agreed  tliat  Its  property 
should  not  be  assessed  higher  than  other  real 
property;  thus  conflicting  with  the  provi- 
sion of  the  constitution  of  the  United  States 
which  forbids  any  state  to  pass  a  law  Im- 
pairing the  obligation  of  a  contract;   and 

"(3)  That,  independently  of  the  question  of 
contract,  these  statutes,  as  construed  by  the 
court  of  appeals,  imi>ose  a  different  rate  of 
taxation  upon  the  property  of  railroad  com- 
panies from  that   which   is   imposed   upon 
property   of   the   same   kind.   In  the   same 
I  place,  and  under  the  same  circumstances, 
I  when  owned  by  any  other  class  of  persons 
;  than  railroad  companies;   and   that,  there- 
I  fore,  it  comes  within  the  inhibition  of  the 
I  fourteenth  amendment  of  the  constitution  of 
the  United  States,  which  provides  that  no 
state  shall  deny  to  any  person  within  Its  ju- 
risdiction the  equal  protection  of  the  laws." 

Helm  Bruce,  for  plaintiff  in  error.  Henry 
L.  Stone,  for  defendant  in  error. 

Mr.  Chief  JusUce  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

By  the  terms  of  the  agreed  case,  the  only 
questions  submitted  to  the  chancery  court  of 
Louisville  were  whether  the  railroad  com- 
pany was  entitled  to  a  discount  on  certain 
tax  bills,  and.  If  so,  what  discount;  and  it 
was  stipulated  that,  if  the  court  should  be^ 
of  opinion  that  the  company  was  not  entitled^ 
to  any* discount,  then  judgment  should  be* 
entered  dismissing  the  case,  with  costs.  The 
chancellor,  in  his  opinion,  pointed  out  that 
the  act  of  the  general  assembly  of  Kentucky 
entitled  '*An  act  to  revise  and  amend  the  tax 
laws  of  the  city  of  Louisville,"  approved 
May  12,  1884,  provided  for  a  discount  of  'S 
per  cent,  on  taxes  paid  in  January,  of  2  per 
cent  on  those  paid  in  February,  and  of  1 
per  cent  on  those  paid  in  March;  but  that 
the  assessments  for  taxation,  to  which  the 
act  related,  did  not  in  terms  include  rail- 
road property,  the  assessment  of  which  was 
provided  for  by  chapter  92  of  the  General 
Statutes  of  Kentucky.  This  chapter  provid- 
ed for  the  assessment  of  railroad  property 
by  state  authority  for  state,  county,  city,  and 
town  purposes,  for  enforcement  of  payment 
by  penalties  on  Its  chief  officer,  and  re- 
quired payment  by  a  named  day;  but  it  no- 
where. In  terms  or  by  Implication,  allowed 
any  deduction  for  prompt  payment  of  state, 
county,  city,  or  town  taxes;  and  it  forbade 
assessments  or  collections  of  such  taxes  in 
any  mode  other  than  that  therein  designated 

The  chancellor  held  that  such  a  deduction 
was  pro  tanto  In  the  nature  of  an  exemption, 
and  that  exemptions  were  not  allowable  ex- 
cept where  express  authority  affirmatively 
appeared  therefor,  and  that  no  such  author- 
ity appeared  here,  and  he  then  said:  "The 
ground  of  Inequality  in  taxation,  so  much  re- 
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lied  on  by  plaintiff's  counsel,  is  not  entitled 
to  mnch  weight,  for  the  principle,  if  such 
there  be^  is  misapplied.  Taxes  are  Imposed 
in  this  state  on  corporations  by  classes.  No 
member  of  a  class  can  complain  if  he  Is 
treated  like  all  in  tlie  same  class.  If  it  be 
wrong  not  to  allow  deductions  to  banks,  rail- 
roads, gas  companies,  etc.,  for  prompt  pay* 
ment  of  taxes,  then  the  legislature  can  rem- 
edy the  wrong.  In  the  present  condition  of 
the  statute  the  courts  cannot." 

And  the  court,  being  of  opinion  that  the 
company  was  not  entitled  to  any  discount, 
entered  judgment  strictly  in  accordance  with 
the  stipulation  of  the  parties.  There  was  no 
intimation  in  the  agreed  case  that  any  con- 
stitutional questdon  was  submitted  for  deter- 
mination, and  no  such  question  was  pro- 
pounded. The  matter  was  one  of  construcN 
«tion  merely. 

H  The  superior  court  had  no  appellate  Juris- 
*  diction  of  an^mppeal  hiYolving  the  validity  of 
a  statute  (Ky.  Codes  1895,  p.  472),  as  was 
conceded  at  the  bar,  and  yet  plaintiff  in  ei^ 
ror  prosecuted  its  appeal  to  that  court  Aft- 
er the  superior  court  had  gone  to  Judgment 
the  railroad  company  made  its  motion  to  set 
the  judgment  aside,  and  transfer  the  case  to 
the  court  of  appeals,  on  the  ground  that  it 
believed  the  statutes,  "as  construed  by  the 
court  in  its  opinion  lately  delivered  herein, 
to  be  invalid,  and  to  be  in  violation  of  the 
constitutions  of  the  state  of  Kentucky  and 
of  the  United  States."  Bven  then  the  com- 
pany did  not  indicate  in  any  way  in  what 
particulars  the  statutes  were  in  contraven- 
tion of  either  of  those  instruments.  This  mo< 
tlon  was  overruled,  and  an  appeal  allowed  to 
the  court  of  appeals.  The  court  of  appeals 
arrived  at  the  same  conclusion  as  the  other 
courts,  and  rejected  the  claim  for  a  discount 
as  not  permitted  by  the  statute.  The  court 
closed  its  opinion  thus: 

•*The  city  is  not  allowed  to  fix  any  value 
on  appellant's  property.  The  penalty  on 
those  failing  to  pay  taxes  to  the  dty  is  not 
made  to  apply  to  the  appellant,  and  it  Is 
plain,  we  tlrink,  that  the  charter  provision  or 
the  law  in  regard  to  the  assessment,  collec- 
tion, and  payment  of  the  taxes  of  the  citizen 
-within  the  municipality  does  not  include 
railroads  or  such  corporate  property,  and 
equally  apparent  that  the  legislature,  in  re- 
gard to  these  corporations,  can  enact  a  differ- 
ent system  or  mode  of  assessment  and  collec- 
tion from  that  under  which  taxes  are  or- 
dinarily collected;  and  the  discount  allowed 
the  citizen  to  encourage  the  prompt  payment 
of  taxes  is  not  a  discrimination  in  his  favor 
as  agadnst  appellant,  nor  is  it  open  to  consti- 
tutional objection.  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  6  Sup.  Ct.  57." 

The  record  does  not  disclose  that  any  fed- 
eral question  was  specifically  raised  in  the 
court  of  appeals,  and  the  sole  reference  In  the 
opinion  to  constitutional  objection  is  in  the 
language  above  quoted.    Doubtless,  that  ref- 


erence was  by  way  of  answer  to  the  conten- 
tion that  the  statute  might  fail  altogether  un- 
less construed  to  include  railroad  companies. 

In  Powell  V.  Brunswick  Co.,  150  U.  S.  433, 
439,  14  Sup.  Ot  lee,  168,  we  said:  "As  manyjo 
times  reiterated,  it  is  essential  to  the  main-^ 
tenance*of  Jurisdiction  upon  the  ground  of* 
erroneous  decision  as  to  the  validity  of  a 
state  statute,  or  a  right  under  the  constitu- 
tion of  the  United  States,  that  It  should  ap- 
pear from  the  record  that  the  validity  of  such 
statute  was  drawn  In  question  as  repugnant 
to  the  constitution,  and  that  the  decision  sus- 
tained its  validity,  or  that  the  right  was  spe- 
cially set  up  or  cladmed  and  denied.  If  It 
appear  from  the  record  by  clear  and  nec- 
essary intendment  that  the  federal  question 
must  have  been  directly  involved,  so  that 
the  state  court  could  not  have  given  judg- 
ment without  deciding  it,  that  will  be  suffi- 
cient; but  resort  cannot  be  had  to  the  ex- 
pedient of  importing  into  the  record  the  leg- 
islation of  the  state  as  judicially  known  to 
its  courts,  and  holding  the  validity  of  such 
legislation  to  have  been  drawn  in  question, 
and  a  decision  necessarily  rendtfed  thereon, 
in  arriving  at  conclusions  upon  the  matters 
actually  presented  and  considered.  A  defi- 
nite issue  afl  to  the  validity  of  the  statute  or 
the  possession  of  the  right  must  be  distinctly 
dedudble  from  the  record  before  the  state 
court  can  be  held  to  have  disposed  of  such 
a  federal  question  by  its  decision." 

And  see  Oxley  Stave  Go.  v.  Butler  Go.,  17 
Sup.  Gt  709,  in  which  this  subject  is  largdy 
considered,  and  the  authorities  dted. 

The  agreed  case  presented  no  issue  tm  to 
the  validity  of  the  statute,  but  simply  the 
question  of  its  construction.  The  company 
did  not  sue  to  recover  back  the  taxes  it  had 
paid  on  the  ground  of  the  invalidity  of  the 
laws  under  which  they  were  levied,  but  to 
recover  the  discount  allowed  to  taxpayers 
by  a  particular  statute.  Tlie  chancery  court 
was  shut  up  by  the  agreement  to  determine 
whether  the  company  was  or  was  not  enti- 
tled to  that  discount.  The  construction  by 
the  chancery  court  was  concurred  in  by  the 
superior  court  and  by  the  court  of  appeals, 
and  the  judgment  of  the  chancery  court,  ren- 
dered as  stipulated,  was  affirmed.  It  is  now 
said  that,  as  the  proper  construction  of  the 
statute  was  definitively  settled  by  the  court 
of  appeals,  this  court  can  take  jurisdiction 
at  that  stage  of  the  case,  because,  as  thus 
construed,  the  statute  impaired  the  obliga- 
tion of  a  contract  created  by  the  charter  of 
the  company  (which  was  not  mentioned  in^ 
the  agreed  *case),  and  because  it  denied  the^ 
equal  protection  of  the  laws  in  contravention 
of  the  fourteenth  amendment,  although  no 
definite  issue  in  either  respect  was  tendered 
throughout  the  proceedings,  unless  the  men- 
tion of  the  constitution  of  the  United  States 
on  the  motion  to  set  aside  may  be  so  regard- 
ed.   We  do  not  think  that  was  sufficient. 

Wilt  of  error  aismlss*^^^^  by  C^OOg IC 
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SPOKANE  FALLS  &  N.  RY.  CO.  T. 
ZIEGLER. 

(May  10,  1S97.) 

No.  211. 

Removal  of  Causes— Eminent  Domain— Public 

Lands — Comi'exsation  to  FosaEss- 

ouT  Claimant. 

1.  Though  a  complaint  by  a  settler  claim- 
ing title  under  the  pre-emption  laws  of  the  United 
States  against  a  railroad  company  states  that 
defendant  claims  under  the  laws  of  the  territory 
of  Washington  authorizing  railroad  companies 
to  appropriate  land  for  right  of  way,  it  dis- 
closes a  cause  of  action  arising  under  the  laws 
of  the  United  States,  so  as  to  authorize  a  re- 
moval from  a  state  court  to  the  federal  court, 
the  court  having  judicial  knowledge  that  the  au- 
thority of  the  territory  to  legislate  as  to  the 
matter  in  question  is  derived  from  the  act  of 
congress  of  March  3,  1875  (18  Stat.  482),  grant- 
ing to  railroad  companies  the  right  of  way 
through  the  public  lands  of  the  United  States. 

2.  A  railroad  company  seeking  to  appropriate 
public  lands  in  the  actual  possession  of  a  settler, 
who  is  entiMed  to  claim  a  pre-emption  right 
thereto  when  the  proper  time  shall  come,  and 
who  has  made  imi)rovement8  thereon*  must 
make  comi>ensation  therefor. 

3.  Even  if  the  holder  of  a  possessory  claim  is 
not  entitled,  under  the  act  of  March  3,  1875  (18 
Stat.  482),  to  the  same  measure  of  compensation 
for  land  taken  by  a  railroad  company  as  if  he 
had  secured  his  patent  from  the  United  States, 
yet,  plaintiff  having  been  in  possession,  and  done 
all  the  law  required  to  give  him  a  patent,  before 
defendant  seized  the  land,  the  grant  of  a  patent 
after  such  seizure,  but  before  suit  was  brought, 
conferred  on  him  the  right  to  damages  as  the 
owner  of  the  fee,  and  not  merely  to  pay  for  im- 
provements. 

In  Error  to  the  United  States  Circnit  Court 

g  of  Appeals  for  the  Ninth  Circuit 

•  *  This  action  was  commenced  in  the  supe- 
rior court  of  Spokane  county,  state  of  Wash- 
ington, wherein  William  H.  Ziegler,  on  Oc- 
tober 5,  1891,  filed  bis  complaint  against 
the  Spokane  Falls  &  Northern  Railway  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  territory  of  Washington,  seeking  to  re- 
cover the  value  of  a  certain  piece  of  land 
taken  by  the  company  for  its  roadbed  and 
right  of  way,  and  also  to  recover  damages 
for  the  alleged  diminution  In  value  of  the 
tract  of  land  through  which  the  strip  ex- 
tended, caused  by  the  construction  of  the 
toad  and  the  use  of  the  same  as  a  steam 
railway.  Upon  petition  of  the  defendant 
company,  alleging  that  the  suit  arose  under 
the  laws  of  the  United  Statues,  and  that  the 
rights  of  the  parties  depended  upon  the  con- 
struction thereof,  the  case  was  removed  in- 
to the  circuit  court  of  the  United  States  for 
the  district  of  Washington,  Eastern  division. 
In  his  complaint  the  plaintiff  alleged  that 
on  May  1,  1889,  he  was  in  possession,  as  a 
pre-emptor  under  the  laws  of  the  United 
States,  of  the  E.  %  of  the  S.  E.  %  of  section 
4.  township  25  N.,  range  43  E.,  Willamette 
meridian,  in  the  said  county,  containing 
about  80  acres,  and  had  then  made  aU  such 

g  Improvements,    had   lived    on    the   land    for 

•«uch  length  of  time,  and  had  done  all^such 
acts  as  were  necessary  to  entitle  him  to  a 
patent  to  the  land  from  the  United  States 


upon  making  final  proofs  and  paying  the  par- 
chase  price  required  by  statute,  and  had 
then  made  final  proofs  and  filed  the  same 
in  the  land  office  of  the  United  States  at 
Spokane  Palls,  and  had  tendered  the  pmv 
chase  price  of  the  land,  or  $2%  per  acre,  to 
the  receiver  of  that  ofilce,  and  had  demand- 
ed from  the  register  and  receiver  of  the  of- 
fice a  final  receipt  evidencing  the  plalntlfTa 
entry  of  the  land  and  payment  therefor;  that 
the  defendant  company  was  authorized  by 
Its  articles  of  Incorporation  to  build,  equip, 
maintain,  and  operate  a  line  of  steam  rail- 
way from  the  city  of  Spokane  Falls  (now  the 
city  of  Spokane)  in  a  northerly  direction  to 
the  Columbia  river;  that  on  the  said  date 
the  company,  acting  in  pursuance  of  the 
laws  of  the  territory  of  Washington  author- 
izing railway  companies  to  appropriate  landa 
for  railway  tracks,  entered  upon  and  seissed^ 
without  making  compensation  to  the  plain- 
tiff, and  without  his  consent,  a  strip  of  land 
50  feet  wide,  extending  through  the  said 
land,  and  built  thereon  its  tracks,  and  had 
ever  since  been  using  the  same  as  a  line 
of  steam  railway.  The  plaintiff  averred  that 
the  said  land  was  in  close  proximity  to  the 
city  of  Spokane,  and  at  the  time  of  the  tak- 
ing of  the  same  by  the  company  was  very 
valuable  for  the  purpose  of  being  divided 
into  blocks  and  lots;  that  the  company's 
road  extended  diagonally  across  the  land, 
and  prevented  the  portions  of  the  land  abut- 
ting on  the  road  from  being  platted  advan* 
tageously;  that  the  operating  of  a  line  of 
steam  railway  through  the  land  largely  di- 
minished its  value  for  residence  purposes,  or 
for  any  purpose;  that  the  road  was  built  up- 
on a  grade  which  was  higher  at  some  places 
and  lower  at  others  than  the  natural  surface 
of  the  land,  by  reason  whereof  cuts  and  fills 
were  made,  which  diminished  the  value,  for 
residence  purposes,  of  the  land  abutting  on 
the  road,  and  made  It  necessary  that  all 
streets  laid  out  across  the  road  should  con- 
form to  the  grade  thereof.  It  was  further 
averred  by  the  plaintiff  that  since  the  taking 
of  the  said  strip  of  land  and  the  building  of 
the  road  thereon  by  the  company  the  final 
proofs  made  by  him  and  filed  in  the  lands 
office  as  aforesaid  had^en  passed  upon  and? 
accepted  as  satisfactory  by  the  proper  offi- 
cers; that  the  money  tend^^  as  aforesaid 
had  been  accepted,  and  that  a  patent  to  the 
land  had  been  duly  executed  and  delivered 
to  him  by  the  United  States.  The  plaintiff 
demanded  judgment  for  $30,000,  asserting 
that  the  value  of  the  said  strip  of  land  taken 
was  $5,000,  and  that  the  tract  of  land 
through  which  it  extended  waa  damaged  by 
the  construction  and  operation  of  the  road  to 
the  extent  of  $26,000. 

The  defendant  company  filed  Its  answer  on 
February  19,  1892,  wherein  it  denied  the  ea- 
sential  allegations  of  the  complaint  as  to  the 
damage  to  the  said  tract  of  land  caused  by 
the  construction  and  operation  of  the  road 
through  the  same,  and  in  defense  of  the  plain 
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tiffs  demand  of  compensation  for  the  strip  of 
land  taken  alleged  that  on  June  5,  1868,  the 
company  filed  in  the  office  of  the  secretary  of 
the  imerior  of  the  United  States  a  copy  of  its 
Articles  of  incoi-poration  and  due  proof  of  its 
organization  under  the  same,  which  were 
^uly  approved  by  the  secretary  on  that  date, 
41  nd  that  thereupon  the  defendant  became  en- 
titled to  survey,  locate,  construct,  and  main- 
tain its  railroad  through  and  over  all  lands 
l)etween  the  termini  of  the  road  which  were 
public  lands  of  the  United  States  at  the  time 
•of  the  filing  of  said  copy  of  the  articles  of  in- 
<.*orporatlon  and  proof  of  organization,  and 
became  the  owner  of  a  right  of  way  through 
tlie  public  lands  to  the  extent  of  100  feet  on 
i'ach  side  of  the  central  line  of  the  road  upon 
such  route  as  it  might  select,  and  also  ac- 
quired the  right  to  take  from  the  public  lands 
adjacent  to  the  line  of  the  road  material, 
earth,  stone,  and  timber  necessary  for  the 
construction  of  the  road,  as  granted  by  the 
net  of  congress  entitled  "An  act  granting  to 
railroads  the  right  of  way  through  the  public 
lands  of  the  United  States,'  approved  March 
3,  1S75,  and  that  by  the  filing  of  the  said  copy 
of  the  articles  of  incorporation  and  proof  of 
organization,  and  the  approval  thereof  as 
aforesaid,  the  grant  in  the  said  act  became 
operative,  and  applied  to  the  defendant  com- 
pany to  the  same  extent  as  if  it  had  been  a 
special  grant  in  the  name  of  that  company; 
tiiat  afterwards,  and  in  the  month  of  March, 
1880,  the  company,  acting  under  the  provi- 
esions  of  the  said  act,  and  as  authorized  by 
«  its  articles*of  incorporation,  commenced  the 
construction  of  its  road  between  the  city  of 
Spokane  Falls  and  the  Columbia  river,  and 
between  March  8  and  April  8,  1889,  surveyed 
the  definite  line  of  its  road  from  a  point  in 
that  city  to  a  polut  20  miles  in  a  northerly 
direction  therefrom,  and  caused  such  survey 
to  be  marked  on  the  ground  in  the  manner 
customary  in  surveying  and  marking  lines 
for  railways,  and  that  the  line  so  surveyed 
and  marked  ran  through  and  over  the  land 
described  in  the  complaint;  that  in  June, 
ISSO,  the  defendant  had  fully  constructed  and 
completed  its  road  upon  the  said  line  of  sur- 
vey, through  the  said  land,  and  within  the 
year  1880  had  fully  completed  the  road  from 
the  city  of  Spokane  Falls  to  the  Columbia 
river,  and  had  ever  since  operated  the  same; 
that  at  the  time  of  the  filing  of  a  copy  of  the 
articles  of  Incorporation  and  proof  of  organi- 
zation with  the  secretary  of  the  interior,  and 
during  all  the  time  thereafter  until  the  com- 
pletion of  the  road,  the  lands  described  In  the 
complaint  were  public  lauds  of  the  United 
States,  and  the  title  thereto  was  In  the  Unit- 
ed States,  and  the  lands  were  subject  to  the 
grant  contained  In  tlie  said  act  of  congress; 
that  on  August  3,  18S0,— within  12  months 
after  the  location  of  the  road  over  the  said 
land,— the  company  filed  with  the  register  of 
the  land  oflice  where  the  land  was  located  a 
proflle  of  its  road,  which  profile  was  duly  ap- 
proved by  the  secretary  of  the  interior  in  De- 


cember, 1869;  that  the  plaintiff's  entry  of 
the  land  was  made,  and  the  patent  thereto  Is- 
sued«  long  subsequent  to  the  con8tracti(»  of 
the  road  and  the  approval  of  the  said  profile; 
and  that  the  sale  and  conveyance  of  the  land 
by  the  United  States  to  the  plaintiff  was  sub- 
ject to  the  defendant's  said  right  of  way. 
The  defendant  asked  for  a  Judgment  quieting 
its  title. 

All  of  the  foregoing  ailegationa  of  the  an- 
swer tending  to  show  title  to  the  said  strip  of 
land  in  the  defendant  were  denied  by  the 
plaintiff  in  his  replication,  filed  March  U, 
1892. 

The  case  was  tried  in  the  said  circuit  court 
before  the  court  and  a  Jury.  At  the  close  of 
the  testimony  the  defendant  requested  the 
court  to  give  the  Jury  the  f(^owing  instruc- 
tion: 

"It  appearing  from  the  uncontroverted  proofg 
in  this  case  that*at  the  time  the  defendant* 
filed  its  articles  of  incorporation  and  proofs  of 
its  organization  with  the  interior  department, 
on  the  5th  day  of  June,  1888,  the  plaintiff 
was  a  pre-emption  claimant  to  the  land  in 
controversy,  and  did  not  pay  for  said  land 
until  after  that  date  ndr  until  after  the  con- 
struction of  said  road  over  the  premises,  he  is 
not  entitled  to  a  verdict  for  any  amount,  and 
the  Jury  are  instructed  to  return  a  verdict  for 
the  defendant." 

This  instruction  was  refused,  to  which  re- 
fusal the  defendant  ex<^pted.  The  court 
then,  of  its  own  motion,  gave  the  Jury  certain 
instructions,  and  the  defendant  excepted  to 
the  portion  thereof  following: 

"He  [the  plaintiff]  is,  in  any  event,  to  have 
the  full  value  of  the  land  they  have  taken  for 
the  right  of  way,  and,  if  the  land  that  is  left 
to  him  is  injured  at  all,  then  he  is  entitled,  in 
addition  to  that,  to  have  the  difference  be- 
tween the  value  of  the  whole  tract  and  the 
value  of  what  is  left  of  it,  taking  the  value 
as  it  was  when  the  road  was  built,  and  the 
market  value,  irrespective  of  the  effect  on  the 
market  value  by  reason  of  the  building  of  the 
road." 

Exceptions  were  also  taken  by  the  defend- 
ant to  the  rejection  of  certain  testimony  of- 
fered on  its  behalf,  and  to  the  admission  of 
certain  testimony  for  the  plaintiff. 

On  April  27,  1802,  the  Jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff,  assessing  his 
damages  at  the  sum  of  $7,600,  and  also  re- 
turned a  special  finding  as  follows:  "We,  the 
Jury,  In  the  case  of  William  H.  Ziegler 
against  the  Spokane  Falls  and  Northern  Rail- 
way Company,  defendant,  find  specially  that 
the  defendant  has  appropriated  for  its  right 
of  way  a  strip  of  land  twenty-five  feet  in 
width  on  each  sld^  of  the  center  line  of  its 
track,  extending  across  the  plaintiff's  land  de- 
scribed in  the  complaint,  and  no  more,  and 
that  the  area  of  plaintiff's  land  so  appropriated 
is  one  and  eight-tenths  acres,  and  no  more; 
and  the  amount  of  damages  awarded  by  our 
general  verdict  is  computed  upon  the  basip 
of  the  land  appropriated  for  said  right  of 
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way,  being  g,  strip  fifty  feet  In  width,  and 
containing  one  and  eight-tenths  acres." 
Judgment  in  the  said  amount  was  entered 

H  April  29,  1802. 

l"  •  The  defendant  moved  for  a  new  trial,  and 
upon  the  denial  of  his  motion  took  the  case 
on  writ  of  error  to  the  United  States  circuit 
court  of  appeals  for  the  Ninth  circuit.  That 
court  affirmed  the  judgment  of  the  court  be- 
low, and  the  defendant,  after  having  been  de- 
nied a  rehearing,  sued  out  a  writ  of  error 
from  this  court 

A.  T.  Britton,  A,  B.  Browne,  and  J.  B.  Al- 
len, for  plaintiff  in  error.  George  Turner,  for 
defendant  in  error. 

Mr.  Justice  SHIRAS,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

This  action  was  brought  by  William  H. 
Ziegler  against  the  Spokane  Falls  &  Northern 
Railway  Company  in  the  superior  court  for 
Spokane  county,  Wash.,  and  was,  on  the  peti- 
tion of  the  railway  company,  removed  into  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Washington.  Tlie  trial  there  resulted 
in  a  verdict  and  judgment  in  favor  of  Ziegler. 
That  judgment  the  railway  company,  by  a 
writ  of  error,  took  to  the  circuit  court  of  ap- 
peals of  the  Ninth  ch-cuit.  15  U.  S.  App.  472, 
9  C.  O.  A.  648,  61  Fed.  392,  and  29  U.  S.  App. 
69,  12  0.  C.  A.  488,  64  Fed.  960.  The  judg- 
ment of  the  circuit  court  was  there  affirmed. 
The  case  is  before  us  on  a  writ  of  error  to  the 
judgment  of  the  chrcult  court  of  appeals,  sued 
out  by  the  railway  company. 

The  plaintiff  hi  error  now  contends  that  the 
judgment  should  be  reversed,  and  the  record 
sent  back  to  the  circuit  court,  with  directions 
to  remand  the  case  to  the  state  court  whence 
it  was  taken  on  the  petition  of  the  plaintiff  in 
error.  The  ground  of  this  contention  is  that 
tbe  plaintilTs  statement  in  the  state  court  did 
not  disclose  either  that  the  parties  were  citi- 
zens of  different  states,  or  a  cause  of  action 
involving  a  right  claimed  under  the  constitu- 
tion or  laws  of  the  United  States. 

Whether  it  would  be  competent  for  the  plain- 
gtlff  in  error,  in  the  circumstances  stated,  to 
•  challenge  the  jurisdiction  of  •the  circuit  court 
at  this  stage  of  the  controversy,  we  need  not 
consider,  because  we  think  that  the  plaintifTs 
statement  did  disclose  a  cause  of  action  arising 
under  the  laws  of  the  United  States  and  cog- 
nizable by  the  circuit  court. 

In  his  complaint  the  plaintiff  alleged  that  on 
May  1,  1880,  he  was  In  possession,  as  a  pre- 
emptor  under  the  laws  of  the  United  States, 
of  a  tract  of  land  contalnlug  about  80  acres, 
and  on  said  date  had  made  all  the  Improve- 
ments, and  had  lived  on  the  land  a  sufficient 
length  of  time,  and  bad  done  all  other  acts 
necessary  to  entitle  him  to  a  patent  to  the  same 
from  the  United  States;  that  the  defendant 
company,  being  a  corporation  of  the  territory 
of  Washin$rton,  on  said  date  entered  upon  and 
seized  a  strip  of  said  land  ')(}  feet  in  width, 


and  appropriated  it  for  railroad  parposefl, 
without  the  consent  of  the  plahitiif,  and  with- 
out havinir  compensated  him  therefor;  and  that 
the  entry  upon  and  seizure  by  the  defendant 
of  the  land  was  under  and  pursuant  to  the 
laws  of  the  territory  of  Washington  authoriz- 
ing railroad  companies  to  appropriate  land  for 
right  of  way  for  railroad  tracks. 

We  have  judicial  knowledge  that  the  au- 
thority of  the  territory  to  legislate  in  respect 
to  the  right  of  a  territorial  railroad  corpora- 
tion to  enter  upon  the  public  lands  of  the 
United  States  was  derived  from  the  act  of  con- 
gress entitled  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,*'  approved  March  3,  1875  (18 
Stat  482),  whereby  the  right  of  way  through 
the  public  lands  of  the  United  States  was 
granted  to  any  railroad  company  duly  organised 
under  the  laws  of  any  state  or  territory. 

The  plaintiff's  complahit,  therefore,  discloses 
the  case  of  a  contest  between  a  settler  claiming 
title  under  the  laws  of  the  United  States  and  a 
railroad  company  claiming  a  right  under  an  act 
of  congress;  and  of  such  a  case  the  circuit 
court  for  the  district  of  Washington  clearly 
had  Jurisdiction.  Doolan  v.  Carr,  125  U.  S. 
620,  8  Sup.  Ot  1228;  Cooke  v.  Avery,  147  U. 
8.  375,  13  Sup.  Ct.  340. 

Passing  from  the  question  of  Jurisdiction, 
we  come  to  the  contention  of  the  plaintiff  in 
error  that  Ziegler,  as  a  mere  settler  upon  landseo 
of  the  United  States,  although  with*an  hitenl" 
tlon  to  obtahi  a  title  to  the  same  under  the 
pre-emption  laws,  did  not  have  such  a  vested 
interest  hi  the  land  as  would  avail  against  the 
railway  company  in  asserting  its  right  of  way 
conferred  by  the  act  of  congress. 

An  answer  to  this  question  is  furnished  by 
the  case  of  Railroad  Co.  v.  Osborn,  160  U.  S. 
103,  16  Sup.  Ct  219,  where  it  was  held  that 
a  railroad  company  whose  road  is  laid  out  so 
as,  under  the  provisions  of  the  act  of  March 
3,  1875,  to  cross  a  part  of  the  public  lands, 
cannot  take  part  thereof,  in  the  actual  posses- 
sion and  occupation  of  a  settler  who  is  entitled 
to  claim  a  pre-emption  right  thereto  when  the 
proper  time  shall  come,  and  who  has  made  im- 
provements on  the  land  so  occupied  by  him, 
without  making  projier  compensation  therefor. 

The  court  based  Its  conclusion  in  that  case 
upon  the  language  of  the  third  section  of  the 
act,  which  is  as  follows:  "That  the  legislature 
of  the  proper  territory  may  provide  for  the 
manner  in  which  private  lands  and  possessory 
claims  on  the  lands  of  the  United  States  may 
be  condemned,  and  when  such  provision  shall 
not  have  been  made,  such  condemnation  may 
be  made  in  accordance  with  section  three  of 
the  act  entitled  *An  act  to  aid  In  the  construc- 
tion of  a  railroad  and  telegiaph  line  from  the 
Missouri  river  to  the  Pacific  Ocean,'  &c.,  ap 
proved  July  1,  1862." 

And  it  was  held  that  the  right  of  a  settler 
in  possession  of  unsurveyed  lands  of  the 
United  States,  who  had  made  Improvements 
with  the  intention  of  procuring  a  title  under 
the  pre-emption  laws  as  sooiy  as^he  saiue 
igitized  byVjOXJvTC 
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should  be  surveyed  bj  the  goyemment,  was 
a  possessory  claim  within  the  meaning  of  the 
statute,  for  which  compensation  must  be 
made  by  a  railroad  company  seeking  to  ap- 
propriate a  part  of  it  for  its  tracks. 

The  final  contention  on  behalf  ot  the  plaintiff 
In  error  is  that  the  trial  court  erred  in  hold- 
ing and  deciding  that  the  words  "possessory 
claims/'  used  in  said  act  of  congress,  were 
intended  to  protect  more  than  the  improTe- 
ments  of  a  settler,  and  thus,  in  effect,  hold- 
ing and  deciding  that  the  settler  was  entitled 
to  receive  pay  for  the  land  as  though  be  was 

jjthe  owner  in  fee. 

«  Even  if  it  were  the  law,  as  Is  assumed  in  this 
contention,  that  the  plaintiff,  as  the  holder 
of  a  possessory  claim,  was  not  entitled  to 
the  same  measure  of  compensation  as  if  he 
had  secured  his  patent  from  the  United 
States,  it  would  be  dlfBcult  to  convict  the 
trial  Judge  of  any  error  In  that  respect.  In 
the  charge  the  Judge  instructed  the  Jury  as 
follows:  "As  I  have  said,  the  court  holds 
the  plaintiff  to  be  the  owner  of  the  land,  but 
I  do  not  wish  to  be  understood  by  that  say- 
ing that  he  yr&a  then  the  owner  in  fee;  that 
he  had  a  title  in  fee,  or  other  rights  than 
such  as  belonged  to  a  settler  under  the  pre- 
emption law  of  the  United  States,  which 
gave  him  a  possessory  right  and  a  vested  in- 
terest in  the  property,  so  that  no  part  of  It 
could  be  lawfully  taken  from  him  without 
compensation  being  paid  for  it;  and  in  de- 
termining the  amount  of  damages  to  be 
awarded  to  him  you  will  take  into  considera- 
tion the  condition  the  title  was  in  at  the  time 
the  road  was  built,  and  award  him  the  value 
of  the  property  as  you  find  it  to  be,  consider- 
ing the  title  to  be  Involved  as  It  was  by  reason 
of  the  matter  being  undetermined  in-  the 
land  department  as  to  his  right  to  it,  and 
ihere  being  a  contest,  and  that  he  was  ob- 
structed in  obtaining  his  patent  to  it  by  rea- 
son of  a  dispute  as  to  its  right  Now,  tak- 
ing that  Into  account,  you  will  award  him 
such  amount  of  damages  as  will  compensate 
lilm  for  so  much  of  the  land  as  the  railroad 
company  has  appropriated  for  the  right  of 
way,  and  for  whatever  Injurious  effect  the 
road  may  have  caused  to  the  land  which  he 
owned,— the  balance  of  the  eighty-acre  tract 
<lescribed  In  his  complaint." 

Under  this  instruction  the  railroad  compa- 
ny would  seem  to  have  received  the  benefit 
of  any  distinction  that  could  be  fairly  made 
between  a  possessory  title  and  one  that  had 
matured  into  a  patent.  But  upon  the  facts 
disclosed  by  this  record  we  do  not  think  that 
the  railroad  company  was  entitled  to  the 
benefit  of  such  a  distinction.  While  It  Is  true 
tiiat  at  the  time  when  the  company  took 
possession  of  the  plaintiff's  land  the  latter 
had  not  yet  received  his  patent,  but  had  only 
made  the  final  proofs,  and  filed  the  same  in 
the  land  office  of  the  United  States,  and  had 

g  tendered  the  pui-chase  price  thereof,  and  had 

•  demanded  from  the  register  and*receiver  of 
said  land  ofilce  a  final  receipt  evidencing  his 


entry  of  and  payment  for  said  land*  yet  it 
further  appears  that  before  the  plaintiff 
brought  this  suit  his  purchase  money  had 
been  accepted,  and  a  patent  from  the  United 
States  for  the  said  tract  of  land  had  been 
duly  executed  and  delivered  to  him.  The 
plaintiff,  then,  having  been  in  possession  of 
the  land  in  question,  and  having  done  and 
performed  all  that  the  law  required  to  give 
him  a  right  to  a  patent,  before  the  railroad 
company  seized  the  land,  we  think  the  grant 
of  the  patent  subsequent  to  such  seizure,  but 
before  the  bringing  of  the  suit,  operated  to 
confer  upon  the  plaintiff  the  right  to  de- 
mand and  recover  damages  as  the  owner  of 
the  fee.  The  railroad  company,  having  tak- 
en possession  without  the  consent  of  the 
owner,  and  not  having  instituted  proceed- 
ings to  condemn,  was  a  trespasser,  and  liable 
to  Indemnify  the  plaintiff  in  respect  to  his 
possession  and  title,  as  they  were  shown  to 
exist  at  the  time  the  suit  was  brought. 

To  avoid  possible  misunderstanding,  it  may 
be  observed  that,  as  mentioned  by  the  cir- 
cuit court  of  appeals,  this  case  arose  under 
section  2456  of  the  Code  of  Washington  terri- 
tory, which  authorised  any  corporation  or- 
ganized for  the  construction  of  a  railroad, 
canal,  or  bridge  to  take  lands,  but  reqi^red 
''compensation  to  be  made  to  the  owner 
thereof,  irrespective  of  any  increased  value 
thereof  by  reason  of  the  proposed  improve- 
ment by  such  corporation."  See  15  U.  S. 
App.  478,  9  C.  C.  A.  548,  and  61  Fed.  892. 

The  Judgment  of  the  circuit  court  of  ap- 
peals is  affirmed. 

(187  U.  8.  4S) 
DAVIS  ▼.  COMMONWEALTH  OP  MASSA- 
CHUSETTS. 
(May  10,  1897.) 
No.  229. 

Constitutional  Law— Free  Spbbch— Usb  of 
Parks. 
A  city  ordinance  providing  that  no  person 
shall  make  any  public  address  in  any  of  the  pub- 
lic grounds  of  the  city,  *  •except  in  accordance 
with  a  permit  from  the  mayor,  does  not  violate 
the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

In  Error  to  the  Superior  CJourt  of  the  CJomity 
of  Suffolk,  State  of  Massachusetts.  j 

•  It  was  charged  against  the  plaintiff  In  error,* 
In  the  municipal  court  of  the  city  of  Boston, 
that  "In  and  upon  certain  public  grounds  of 
said  city,  within  said  district,  called  the  'Com- 
mon,'" he  "did  make  a  public  address,  the 
same  not  being  then  and  there  in  accordance 
with  a  permit  from  the  mayor  of  said  city, 
against  the  peace  of  said  commonwealth,  the 
form  of  the  statute  of  said  commonwealth, 
and  the  revised  ordinance  of  said  city  In  such 
cases  made  and  provided." 

The  ordinance  claimed  to  be  violated  was 
section  66  of  the  Revised  Ordinances  of  the 
City  of  Boston  (1893),  and  reads  as  follows: 

"Sec.  66.  No  person  shall,  in  or  upon  any  of 
tlie  public  grounds,  make  any  public  address. 
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discharge  any  cannon  or  firearm,  expose  for 
sale  any  goods,  wares  or  merchandise,  erect 
or  maintain  any  booth,  stand,  tent  or  appara- 
tus for  the  purposes  of  public  amusement  or 
show,  except  in  accordance  with  a  permit 
from  the  mayor." 

The  proceedings  were  removed  to  the  su- 
perior court  of  the  county  of  SulTollc,  where 
tlie  accused  renewed  a  motion  which  he  had 
interposed  in  the  municipal  court  to  quash 
the  complaint  The  grounds  assigned  in  sup- 
port of  this  motion  were  seven  in  number,  and, 
among  other  objections,  it  was  substantially 
asserted  that  the  ordinance  violated  rights  al- 
leged to  be  secured  to  the  accused  by  the 
constitution  of  the  state,  and  by  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States.  The  motion  to  quash  being 
overruled,  and  an  exception  noted,  the  ac- 
cused was  tried  l)efore  the  court  and  a  Jury. 

At  the  trial  the  government  put  in  evidence 
the  ordinance  heretofore  referred  to,  and  call- 
ed the  attention  of  the  court  to  sections  36  and 
39  of  chapter  448  of  the  acts  passed  by  the 
legislature  of  Massachusetts  in  the  year  1854, 
which  sections  are  as  follows: 

"Sec.  35.  All  other  powers  heretofore  by 
law  vested  in  the  town  of  Boston  or  in  the  in- 
habitants thereof  as  a  municipal  corporation, 
or  in  the  city  council  of  the  city  of  Boston, 
sliaU  he  and  hereby  are  continued  to  be  vested 
<oin  the  mayor,  aldermen  and  common  council 
•  of  the  said  city,  to  he  exercised  by*concurrent 
vote,  each  board,  as  hereby  constituted,  hav- 
ing a  negative  upon  the  proceedings  of  the 
other,  and  the  mayor  having  a  veto  power  as 
hereinafter  provided. 

"More  especially  they  shall  have  power  to 
make  all  such  needful  and  salutary  by-laws 
and  ordinances  not  inconsistent  with  the  laws 
of  this  commonwealth  as  towns  by  the  laws 
of  this  commonwealth  have  power  to  malie 
and  establish,  and  to  annex  penalties  not  ex- 
ceeding fifty  dollars  for  the  breach  thereof, 
which  by-laws  and  ordinances  shall  tal^e  ef- 
fect and  be  In  force  from  and  after  the  time 
therein  respectively  limited  without  the  sanc- 
tion or  confirmation  of  any  court  or  other  au- 
thority whatsoever. 

"Sec.  39.  The  city  council  shall  have  the  care 
and  superintendence  of  the  public  buildings, 
and  the  care,  custody  and  management  of  all 
the  property  of  the  city,  with  power  to  lease 
or  sell  the  same  except  the  common  and 
Foneuil  Hall.  And  the  said  city  council  shall 
have  power  to  purchase  property,  real  or  per- 
sonal, in  the  name  and  for  the  use  of  the  city, 
whenever  its  interest  or  convenience  may  in 
their  judgment  require  it." 

In  behalf  of  the  accused,  11  instructions 
were  requested  to  be  given  to  the  Jury,  all  of 
which  were  refused,  and  exceptions  were  re- 
served to  such  refusal.  But  one  of  these  re- 
quested instructions  set  up  alleged  rights  un- 
der the  constitution  of  the  United  States,  as 
follows: 

"(10)  That  said  ordinance,  and  the  proceed- 
ings under  said  ordinance  and  in  enforcement 


thereof,  are  in  conflict  with  the  constitution  of 
the  United  States,  and  the  first  section  of  tbe 
fourteenth  amendment  thereof;  that  the  poirer 
given  to  the  mayor  of  the  city  of  Boston  by 
said  ordinance  is  in  derogation  of  the  rights 
secured  to  the  defendant  by  said  amendment^ 
and  said  ordinance  is  null  and  void." 

There  was  a  verdict  of  guilty.  The  excep- 
tions taken  during  the  trial  were  certified  to 
the  supreme  Judicial  court  of  the  common- 
wealth, whei-e  they  were  overruled.  1G2 
Mass.  610,  39  N.  E.  113.  The  superior  court 
sentenced  Davis  to  pay  a  fine  and  the  costs  of 
the  prosecution,  and  the  cause  was  brought 
here  for  review.  ^ 

*  James  F.  Pickering,  for  plaintiff  in  error.^ 
Hosea  M.  Elnowlton,  for  defendant  in  error. 

Mr.  Justice  WHITE,  after  stating  the  fact» 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

In  the  brief  of  counsel  for  plaintiff  hot  error^ 
many  presumed  errors  are  elaborately  dis- 
cussed, all  of  which,  when  analyzed,  rest  on* 
the  assumption  that  there  was  a  right  in  the 
plaintiff  In  error  to  use  the  C(Hnmon  of  the  dty 
of  Boston  free  from  legislative  or  municipal 
control  or  regulation.    It  is  argued  that: 

"Boston  Common  is  the  property  of  the  In- 
habitants of  the  city  of  Boston,  and  dedicated 
to  the  use  of  the  people  of  that  city  and  the 
public  in  many  ways;  and  the  preaching  of 
the  gospel  there  has  been,  from  time  immemo- 
rial to  a  recent  period,  one  of  these  ways.  For 
the  making  of  this  ordinance  in  1862,  and  its 
enforcement  against  preaching  since  1885,  no 
reason  whatever  has  been  or  can  be  shown,** 

The  record,  however,  contains  no  evidence 
showing  the  manner  in  which  the  ordinance 
in  question  had  been  previously  enforced,  nor 
does  It  include  any  proof  whatever  as  to  the 
nature  of  the  ownership  in  the  common  from 
which  it  can  be  deduced  that  the  plaintiff  in 
error  had  any  particular  right  to  use  the  com- 
mon apart  from  the  general  enjoyment,  which 
he  was  entitled,  as  a  citizen,  to  avail  himself  of 
along  with  others,  and  to  the  extent  only  which 
the  law  permitted.  On  the  contrary,  the  legis- 
lative act  and  the  ordinance  passed  In  pur- 
suance thereof,  previously  set  out  in  the  state- 
ment of  facts,  show  an  assumption  by  the 
state  of  control  over  the  common  in  question. 
Indeed,  the  supreme  Judicial  court,  in  affirm 
ing  the  conviction,  placed  its  conclusion  upon 
the  express  ground  that  the  common  was  ab- 
solutely under  the  control  of  the  legislature.!^ 
which,  in  the  exercise  of 'Its  discretion,  could* 
limit  the  use  to  the  extent  deemed  by  it  ad- 
visable, and  could  and  did  delegate  to  the 
municipality  the  power  to  assert  such  author- 
ity.   The  court  said: 

'*There  is  no  evidence  before  us  to  show  that 
the  power  of  the  legislature  over  the  common 
Is  less  than  its  power  over  any  other  park 
dedicated  to  the  use  of  the  public,  or  over 
public  streets,  the  legal  title  to  which  Is  in  a 
city  or  town.    Lincoln  v.  City  of  Boston,  149 
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Mass.  578,  580,  20  N.  B.  829.  Am  representa- 
tive of  the  public.  It  may  and  does  exercise 
control  over  the  use  which  the  public  may 
make  of  such  places,  and  it  may  and  does 
delegate  more  or  less  of  such  control  to  the 
city  or  town  immediately  concerned.  For  the 
legislature  absolutely  or  conditionally  to  for- 
bid public  speaking  in  a  highway  or  public 
park  is  no  more  an  infringement  of  the  rights 
of  a  member  of  the  public  than  for  the  owner 
of  a  private  house  to  forbid  it  in  his  house. 
When  no  proprietary  rights  Interfere,  the  leg- 
islature may  end  the  right  of  the  public  to 
enter  upon  the  public  place  by  putting  an  end 
to  the  dedication  to  public  uses.  So  It  may 
take  the  less  step  of  limiting  the  public  use  to 
certain  purposes.  See  Dill.  Mun.  Corp.  S9  893, 
407,  651,  656,  666;  Commissioners  t.  Arm- 
strong, 45  N.  Y.  234,  243,  244. 

"If  the  legislature  had  power  under  the  con- 
stitution to  pass  a  law  in  the  form  of  the 
present  ordinance,  there  Is  no  doubt  that  it 
could  authorize  the  city  of  Boston  to  pass  the 
ordinance,  and  it  is  settled  by  the  former  de- 
cision (Com.  y.  Dayls,  140  Mass.  485,  4  N.  B. 
577)  that  it  has  done  so." 

It  is  therefore  conclusively  determined  there 
was  no  right  in  the  plaintiff  in  error  to  use  the 
common  except  in  such  mode  and  subject  to 
such  regulations  as  the  legislature,  in  its  wis- 
dom, may  have  deemed  proper  to  prescribe. 
The  fourteenth  amendment  to  the  constitution 
of  the  United  States  does  not  destroy  the  pow- 
er of  the  states  to  enact  police  regulations  as 
to  the  subjects  within  their  control  (Barbler 
V.  OonnoUy,  113  U.  S.  27,  31,  5  Sup.  Ct.  357; 
Railway  Co.  v.  Beckwlth,  129  U.  &  26,  29,  9 
Sup.  Ct.  207;  Giozza  v.  Tieman,  148  U.  S. 
657,  13  Sup.  Ot  721;  Jones  v.  Brim,  165  U.  8. 
182,  17  Sup.  Ct.  282),  and  does  not  have  the 
» effect  of  creating  a  particular  and  personal 
•  right  in  the^citizen  to  use  public  property  in 
defiance  of  the  constitution  and  laws  of  the 
state. 

The  assertion  that,  although  it  be  conceded 
that  the  power  existed  in  the  state  or  mu- 
nicipality to  absolutely  control  the  use  of  the 
common,  the  particular  ordinance  in  question 
is  nevertheless  void,  because  arbitrary  and 
unreasonable,  In  that  it  vests  in  the  mayor  the 
power  to  determine  when  he  will  grant  a  per- 
mit. In  truth,  while  admitting  on  the  one  hand 
the  power  to  control,  on  the  other  denies  Its 
existence.  The  right  to  absolutely  exclude  all 
right  to  use  necessarily  Includes  the  authority 
to  determine  under  what  circumstances  such 
use  may  be  availed  of,  as  the  greater  power 
contains  the  lesser.  The  finding  of  the  court 
of  last  resort  of  the  state  of  Massachusetts,  be- 
ing that  no  particular  right  was  possessed  by 
the  plaintiff  In  error  to  the  use  of  the  com- 
mon, Is  In  reason,  therefore,  conclusive  of  the 
con  trove  isy  which  the  record  presents,  en- 
tirely aside  from  the  fact  that  the  power  con- 
ferred upon  the  chief  executive  oflScer  of  the 
?Ity  of  Boston  by  the  ordinance  in  question 
nifl.v  be  fairly  claimod  to  be  n  mere  adrolnis- 
'•••Mive  function  vested  in  the  mayor  In  order 


to  effectuate  the  purpose  for  which  tbe  com- 
mon was  maintained  and  by  which  Its  use  was 
regulated.  In  re  KoUock,  165  U.  S.  526,  536, 
537,  17  Sup.  Ct  444.  The  plaintiff  in  error 
cannot  avail  himself  of  the  right  granted  by 
the  state,  and  yet  obtain  exemption  from  the 
lawful  regulations  to  which  this  right  on  his 
part  was  subjected  by  law, 
Afi^med. 

CM  U.  S.  60) 
GROS6  et  al.  v.  BYANa 
(May  10,  1897.) 
No.  268. 

Cbktifioatb  raoic  Cirodit  Court  ov  Appeals. 
When  questions  certified  to  the  supreme 
court  by  a  circuit  court  of  appeals  under  the 
judiciaiy  act  of  1891  are  so  general  in  their 
nature  as  to  require  the  court  to  determine  all 
questions  of  law  which  may  be  lurking  In  the 
record,  the  certificate  will  be  dismissed. 
Mr.  Justice  Brown  dissenting. 

On  a  Certificate  from  the  United  States  Ofa> 
cult  Court  of  Appeals  for  the  Fifth  Circuit 

James  Hagerman  and  F.  C.  Dillard,  for 
plaintiffs  in  error.  Rush  Taggart,  for  de- 
fendant in  error. 

Mr.  Justice  WHITB  dellyered  the  opinion 
of  the  court 

The  action  below  was  commenced  In  Sep- 
tember, 1890,  by  Byans,  in  a  Texas  state 
court,  against  Gross  and  Bddy,  as  receiyors 
of  the  Missouri,  Kansas  Ac  Texas  Railway 
Company,  a  corporation  of  the  state  of  Kan- 
sas, to  recoyer  damages  for  personal  injuries 
sustained  within  the  state  of  Texas  while 
acting  as  brakeman  upon  a  train  running 
oyer  a  branch  line  of  said  railway  system 
while  it  was  being  operated  by  the  rec^yers. 
On  the  petition  of  the  recelyers,  the  cause 
was  remoyed  Into  the  circuit  court  of  theg 
United  States  for  the^Siastem  district  of  Tex-» 
as.  Subsequently  the  railway  properties 
were  returned  to  the  Kansas  Company,  and 
in  the  fall  of  1891  that  company  transferred 
its  lines  of  railroad  to  a  new  corporation, 
styled  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  The  recelyers  were 
finally  discharged  in  the  month  of  July,  1892. 
In  August  1898,  serylce  was  had  on  the 
Texas  Company  under  a  second  amended  pe- 
tition, in  which  the  Texas  Company  was 
mode  a  co-defendant  with  the  recelyers;  Its 
liability  to  the  plaintiff  being  asserted  to 
arise  froni  the  terms  of  the  order  of  the 
circuit  court  directing  the  receivers  to  sur- 
render the  property  to  the  Kansas  Company, 
and  upon  the  provisions  of  a  special  act  of 
the  legislature  of  Texas  authorizing  the  sale 
by  the  Kansas  Company  of  its  properties, 
and  subjecting  the  purchaser  to  the  pay- 
ment of  all  the  liabilities  of  the  Kansas  Com- 
pany. Demurrers  to  the  Jurisdiction,  as  also 
to  the  merits  of  the  amended  petition,  were 
filed  and  overruled,  and  an  answer  was  In- 
i  terposcd  by  the  Texas  Company,  which  was 
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Adopted  by  the  receivers,  by  way  of  amend- 
ment; the  latter  then  setting  up  for  the 
flnrt  time  their  discharge  in  bar  of  further 
proceedings. 

The  cause  was  tried  upon  the  issues  made 
by  the  second  amended  petition  and  the  an- 
swers thereto,  and  a  verdict  was  returned 
against  the  Texas  Company  for  the  sum  of 
$7,500.  By  direction  of  the  court,  the  jury 
found  In  favor  of  the  receivers.  The  cause 
was  then  taken  by  writ  of  error  to  the  cir- 
cuit court  of  appeals  for  the  Fifth  drcuTl, 
and  on  the  hearing  that  court  certified  to  this 
court,  under  the  Judiciary  act  of  1891,  a 
statement  declared  to  consist  of  matter  ap- 
pearing in  the  transcript  of  record  filed  in 
that  court,  and  the  Instructions  of  this  court 
were  requested  upon  four  propositions  of 
law,  as  being  desired  "for  the  proper  disposi- 
tion of  the  questions  arising  herein."  Fol- 
lowing the  questions  propounded  was  a  di- 
rection that  "certified  copies  of  the  printed 
record  and  briefs  on  file  in  this  case  be  trans- 
mitted with  this  certificate  to  the  honorable 
the  supreme  court  of  the  United  States." 

What  may  be  termed  the  statement  of 
S  facts  embraces  a  recital  of  the  various  steps 
■•  In  the  litigation,  and  what*purports  to  be 
the  substance  of  the  contents  of  the  various 
pleadings  filed  in  the  cause,  and  the  assign- 
ments of  error  (10  in  number)  filed  by  the  de- 
fendants in  error  in  the  circuit  court  of  ap- 
peals; the  latter  document  being  set  out  in 
extenso,  and  being  followed  by  the  recital 
that  "all  of  the  questions  presented  by  the 
assignments  of  error  were  duly  made  in  the 
circuit  court,  and  the  adverse  rulings  there- 
on are  duly  shown  by  exceptions  made  and 
saved  on  the  trial." 

In  the  statement,  attention  is  called  to  the 
fact  that  the  plaintiff  in  his  orlgrinal  peti- 
tion asserted  that  the  wreck  which  occasion- 
ed his  injury  was  caused  by  a  defective 
drawhead,  while  in  the  amended  petition, 
filed  more  than  a  year  after  the  injury  was 
sustained,  It  was  alleged  that  the  roadbed 
and  track  at  the  place  and  time  where  and 
when  the  derailment  happened  were  In  a  de- 
fective and  unsafe  condition. 

It  wajs  also  specifically  stated  that  the 
pleadings  of  the  plaintiff  contained  no  alle- 
gation that  any  betterments  had  been  put 
upon  the  road  by  the  receivers  while  they 
were  In  charge,  and  that  at  the  trial  no 
evidence  was  offered  on  the  subject. 

The  assiu^nments  of  error  reiterated  In  va* 
rious  forms  the  objections  taken  prior  to 
the  trial  to  the  sufficiency  of  tlie  second 
amended  «^oniplaint,  also  the  objections  taken 
^o  tlie  refusal  of  the  trial  court  to  sustain 
exceptions  to  Its  jurisdiction  based  upon  the 
fact  tliat  the  plaintiff  and  the  Texas  Com- 
pany were  citizens  of  the  same  state,  and 
that  the  action  had  abated  by  the  discharge 
of  the  receiver,  and  objections  raised  by 
the  plea  of  the  statute  of  limitations.  The 
fifth  assignment  of  error  was  to  the  refusal 
•of  the  court  to  return  a  verdict  for  the  de- 


fendants,—among  other  reftsoDB,  becanae  the 
plaintiff  did  not  allege  or  prove  that  earn- 
ings had  been  applied  by  the  receivers  to 
betterments  upon  the  road,  or  that  the  road 
had  been  returned  to  the  Kansas  Company 
enhanced  in  value  by  said  betterments,  ne 
questions  propounded  read  as  follows: 

*'(1)  Under  the  facts  of  the  case,  as  shown 
by  the  pleadings  and  hereinbefore  redted, 
was  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  properly  made  a  co-de- 
fendant with  the  receivers.  Cross  and  BddyTg 
*  '*(2)  Under  the  facts  of  the  case,  as  showm 
by  the  pleadings  and  hereinbefore  recited, 
had  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  Texas  jurisdic- 
tion and  authority  to  try  and  determine  the 
issues  arising  on  the  record  between  the 
plaintiff,  Evans,  and  the  defendant  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas,  and  give  judgment  accordingly? 

"(3)  If  the  first  and  second  questions,  or 
either  of  them,  are  answered  In  the  negative, 
has  this  court,  under  the  writ  of  error  jointly 
sued  out  by  the  receivers,  Cross  and  Eddy, 
and  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  jurisdiction  and  author- 
ity to  reverse  in  toto  the  judgment  d  the 
circuit  court,  and  direct  a  dismissal  of  the 
case  as  against  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas,  and  award  a 
new  trial  as  against  Eddy  and  Cross,  re- 
ceivers? 

"(4)  In  case  this  court  is  without  author- 
ity to  reverse  the  judgment  of  the  circuit 
court  in  favor  of  Cross  and  Eddy,  receivers, 
the  same  not  having  been  complained  of  by 
the  defendant  In  error,  and  in  case  the  first 
two  questions  herein  certified  shall  be  an- 
swered In  the  negative,  has  this  court  au- 
thority to  reverse  the  judgment  of  the  cir- 
cuit court,  and  remand  the  cause  with  in- 
structions to  remand  the  whole  cause  back 
to  the  state  court  from  which  it  was  orig- 
inally removed?" 

In  Graver  v.  Faurot,  162  U.  S.  435,  16  Sup. 
Ct.  790,  It  was  held  that  a  circuit  court  of 
appeals  has  no  power,  under  the  judiciary 
act  of  1801,  to  certify  the  whole  case  to 
this  court,  but  can  only  certify  distinct  ques- 
tions or  propositions  of  law,  unmixed  with 
questions  of  fact  or  of  mixed  law  and  fact. 
The  questions  certified  In  the  case  at  bar 
are  clearly  violative  of  this  rule,  as.  In  effect, 
the  entire  record  is  sent  up,  and  by  the  gen- 
eral questions  propounded  the  labor  is  im- 
posed upon  this  court  of  determining  the 
whole  case,  and  all  questions  of  law  which 
may  be  lurking  In  the  record. 

Thus,  in  the  briefs  filed  In  this  court  and  In 
the  court  below,  counsel  discuss  the  effect  of 
sections  2  and  6  of  an  act  of  the  legislature  of 
Texas  approved  March  19.  1889.  which  It  IfJ 
claimed  •affected  pending  receiverships,  whetb* 
er  created  by  a  court  of  the  state  of  Texas  or 
by  a  federal  court,  and  absolutely  fixed  the 
liability  both  of  the  Kansas  Company  and  the 
Texas  Company  to  pay  any  valid  claims  which 
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might  be  asserted  against  the  receivers,  and 
also  auth<»ized  the  joinder  of  the  Texas  Ck»n- 
pany  as  a  co-defendant  with  the  recelyers  In 
any  pending  suit.  Whether  such  was  the  ef- 
fect of  the  statute  would  seem  to  be  a  ques- 
tion or  proposlticMi  of  law  entering  Into  a 
consideration  of  the  general  questions  pro- 
pounded. The  certlflcate,  howeyer,  contains 
no  allusion  to  the  point  So,  also,  in  briefs 
filed  here  and  below,  the  question  is  pre- 
sented of  the  effect  of  a  general  statute  of 
Texas  enacted  In  1891,  which  authorized  the 
formation  of  corporations  for  the  purchase  of 
railroads,  under  which  statute  the  Texas 
Company  was  organized.  It  is  argued  In  the 
briefs  that,  upon  a  proper  construction  of 
thajt  law,  It  Imposed  upon  the  Texas  Ck>m- 
pany  a  liability  to  the  plaintiff,  irrespective  of 
any  order  of  the  federal  court  In  the  fore- 
closure suit,  and  it  is  further  contended  that 
this  statute  was  competent  authority  for  the 
joinder  of  the  Texas  Company  in  the  pending 
suit  against  the  receivers.  This  is  clearly  a 
separate  and  distinct  proi>06ition  of  law,  es- 
sential to  be  passed  upon  In  considering  the 
general  questions  certified,  though  the  point 
is  not  expressly  referred  to  in  the  certificate. 
So,  also,  there  is  no  mention  in  the  statement 
of  facts  that  plaintiff  in  his  second  amended 
petition  averred  that  the  Texas  Company  was 
liable  to  pay  plaintiff's  claim,  by  reason  of 
the  order  of  the  federal  court  in  the  fore- 
closure suit  directing  the  surrender  of  the 
property  by  the  receivers  to  the  Kansas  Com- 
pany. That  order  is  not  set  out  in  the  state- 
ment, but  the  sections  of  the  order  upon 
which  the  plaintiff  relied  below  were  intro- 
duced in  evidence  at  the  trial,  and  appear  in 
the  record  filed  in  the  circuit  court  of  ap- 
peals. Thus  another  dlsthict  proposition  of 
law,  viz.  as  to  the  legal  meaning  and  effect  of 
that  order,  Is  plainly  latent  in  the  record.  So, 
also,  the  general  questions  certified  might  call 
for  a  consideration  of  whether,  in  the  event 
that  a  liability  was  not  imposed  upon  the  Kan- 
sas Company  by  the  order  of  the  federal  court, 
ga  liability  resulted  by  reason  of  the  character 
*  of  the  claim  of*plalntlff,  and  the  fact  that  tlie 
property  of  the  Kansas  Company  was  returned 
to  it  by  its  procurement  without  actual  fore- 
closure, irrespective  of  the  fact  whether  or  not 
betterments  had  been  put  upon  the  property 
with  moneys  earned  during  the  operation  of 
the  road  by  the  receivers.  Again  a  distinct 
proposition  of  law  results  from  the  record, 
dependent  upon  an  affirmative  answer  to  the 
last  proposition,  as  to  whether  the  cause  of 
action  against  the  receivers  abated  by  their 
discharge,  and  whether  the  claim  against  the 
Texas  Company  was  a  new  and  independent 
cause  of  action,  to  be  tried  and  disposed  of  to 
a  distinct  action,  or  was  a  claim  in  the  nature 
of  a  demand  against  a  purchaser  pendente  lite, 
and  a  mere  continuance  of  a  pending  action. 

These  illustrations  clearly  show  that  the 
questions  propounded  are  general  in  their 
nature,  and  amount  simply  to  submitting  the 
whole   case  upon  the  entire  record   to  ^i)*« 


court  for  decision,  and,  therefore,  tbat  the 
questionB  certified  can  in  no  sense  be  treated 
as  stating  distinct  propositions  of  law.  From 
this  conclusion  It  follows  that  the  certificate 
does  not  comply  with  the  rules  of  law  con- 
trolling the  subject,  and  it  must  therefore  be 
dismissed,  and  it  is  so  ordered. 

Mr.  Justice  BROWN  dissented,  and  BIr. 
Justice  BREWER,  not  having  heard  the  argu- 
ment, took  no  part  in  the  decision  of  this  cause. 


(167  n.  8.  lao) 
Ex  parte  JOHNSON. 
(May  10,  1897.) 
No.  IS. 

Courts— Conflicting  JaaisniCTioir. 

1.  Under  the  act  of  March  1,  1895,  givmg  the 
United  States  courts  in  the  Indian  Territory, 
after  September  1,  1896,  lurisdiction  of  all  of- 
fenses against  the  laws  of  the  United  States  com- 
mitted in  said  territory,  except  such  cases  as  cer- 
tain other  courts  "shall  have  acquired  jurisdic- 
tion of  before  that  time,"  one  of  the  courts 
named  did  not  acquire  jurisdiction  by  the  mere 
commission  of  an  offense  within  its  jurisdiction, 
or  by  the  issuing  of  a  warrant  not  served,  before 
September  1,  1^. 

2.  The  fact  that  the  accused  was  fliegally  ar- 
rested does  not  deprive  the  court  of  jurisdiction^ 
to  try  him.  ei 

*Thl8  was  a  petition  for  a  writ  of  habeas* 
corpus  to  obtain  the  release  of  the  petitioner 
from  the  custody  of  the  marshal  of  the 
Southern  district  of  the  Indian  Territory, 
who  now  holds  him  under  sentence  of  death 
for  the  crime  of  rape. 

From  the  petition,  and  the  return  to  the 
rule  to  show  cause,  It  appears  that  on  July 
24,  1896,  a  warrant  was  issued  by  a  commis- 
sioner for  the  Southern  district  of  the  Indian 
Territory  to  arrest  Johnson  upon  the  charge 
of  rape,  alleged  to  have  been  committed  up- 
on one  Pearl  McCormick  on  the  same  day; 
that  subsequently,  and  on  the  9th  of  October, 
at  a  regular  term  of  the  United  States  court 
for  that  district,  he  was  indicted,  and  on  the 
17th  of  October  was  arraigned,  tried,  and 
convicted  by  a  Jury,  and  is  now  under  sen- 
tence of  death. 

It  further  appears  that  on  July  25th,  the 
day  following  the  commission  of  the  offense, 
a  warrant  issued  by  a  commissioner  for  the 
Eastern  district  of  Texas,  charging  him  with 
the  same  crime,  was  placed  in  the  hands  of 
the  marshal  for  that  district,  who  demanded 
of  the  marshal  of  the  Southern  district  of  the 
Indian  Territory  the  surrender  of  the  peti- 
tioner, in  obedience  to  said  writ,  but  the 
same  was  refused.  It  does  not  appear  when 
this  demand  was  made,  or  whether  it  was  be- 
fore or  after  the  1st  day  of  September.  It 
further  appeared  that,  at  the  time  of  the 
commission  of  the  offense,  the  United  States 
court  for  the  Eastern  district  of  Texas  was^ 
not  in  session,  and  that  no  term  of  said  coart«^ 
was  held  until*the  third  Monday  of  Novem-» 
ber,  after  petitioner  had  been  trie<}»^9nyict* 
ml  snd  sentenced  to  death.     ^-^^ 
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Upon  this  state  of  facts,  the  petitioner 
claimed  that  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory  had 
no  Jurisdiction  of  the  case;  but  tiiat  under 
the  provisions  of  an  act  of  congress,  cited 
In  the  opinion,  the  court  for  the  Eastern  dis- 
tdct  of  Texas  retained  jurisdiction  of  all 
olTenses  committed  wltliln  the  Southern  dis- 
trict of  the  Indian  Territory,  where  the  pun- 
ishment was  death  or  imprisonment  at  hard 
labor,  until  September  1,  1896,  and  that  the 
United  States  court  for  tbe  Eastern  district  of 
Texas  had  sole  and  exclusive  Jurisdiction 
over  his  offense. 

John  J.  Weed,  for  petitioner.  SoL  Gen. 
Conrad,  for  res];)ondent. 

Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

This  case  raises  the  question  whether  the 
United  States  court  for  the  Southern  district 
of  the  Indian  Territory  had  Jurisdiction  to 
try  and  condemn  the  petitioner  under  the  cir- 
cumstances above  set  forth. 

The  following  statutes  are  pertinent  in  this 
connection:  By  the  fifth  section  of  the  act 
"to  establish  a  United  States  court  in  the  In- 
dian Territory,"  etc.,  approved  March  1,  1889 
(25  Stat  783),  It  is  enacted  '*that  the  court 
hereby  established  shall  have  exclusive  orig- 
inal Jurisdiction  over  all  offenses  against 
the  laws  of  the  United  States,  committed 
within  the  Indian  Territory  as  in  this  act  de- 
fined, not  punishable  by  death  or  imprison- 
ment at  hard  labor";  by  the  seventeenth  sec- 
tion, "that  the  Chickasaw  Nation,  and  the 
portion  of  the  Choctaw  Nation,"  within  cer- 
tain described  boundaries  (Including  the  lo- 
cus of  this  crime),  "and  all  that  portion  of  the 
Indian  Territory  not  annexed  to  the  district 
of  Kansas  by  the  act  approved  January  G, 
pjl883,  and  not  set  apart  and  occupied  by  the 
N  five  civilized  tribes,  shall,  from  and  after  the 
•  passage  of* this  act,  be  annexed  to  and  con- 
stitute a  part  of  the  Eastern  Judicial  district 
of  the  state  of  Texas  for  Judicial  purposes." 
The  eigliteenth  section  provides  that  ses- 
sions of  said  court  siiall  be  held  twice  in  each 
year  at  Paris;  "and  tbe  United  States  courts, 
tierein  provided  to  be  held  at  Paris,  shall 
have  exclusive  original  Jurisdiction  of  all 
offenses  committed  against  the  laws  of  the 
United  States  within  the  limits  of  that  por- 
tion of  the  Indian  Territory  attached  to  the 
Eastern  Judicial  district  of  the  state  of  Tex- 
as by  the  provisions  of  this  act  of  which 
.lurlsdlction  is  not  given  by  this  act  to  the 
court  herein  established  in  the  Indian  Terri- 
tory." 

Taking  these  sections  together,  it  Is  clear 
that  Jurisdiction  was  vested  in  the  new 
court,  created  by  the  act,  over  all  minor  of- 
fenses against  the  laws  of  the  United  States 
committed  within  the  Indian  Territory;  but 
that  Jurisdiction  of  all  offenses  punishable 
by  death  or  by  imprisonment  at  hard  labor 


was  conferred  apon  the  United  States  conrt 
for  the  Eastern  district  of  Texas  over  that 
portion  of  the  Indian  Territory  described  Ja 
section  17. 

This  Juris<llction  was  expressly  continued 
by  section  33  of  the  act  of  May  2,  1890  <28 
Stat  81),  "to  provide  a  temporary  govem- 
ment  for  the  territory  of  Oklahoma." 

On  March  1,  1890,  an  act  was  passed  'to 
provide  for  the  appointment  of  additional 
Judges  of  the  United  States  court  in  the  In- 
dian Territory,"  etc.  28  Stat  683.  The  ninth 
section  of  that  act  reads  as  follows: 

'*Sec.  9.  That  the  United  States  court  hi 
the  Indian  Territory  shall  have  excluslYe 
original  Jurisdiction  of  all  offenses  commit- 
ted in  said  territory,  of  which  the  United 
States  court  in  the  Indian  Territory  now  has 
Jurisdiction,  and  after  the  first  day  of  Sep- 
tember, 1896,  shall  have  exclusive  original 
Jurisdiction  of  all  offenses  against  the  laws 
of  the  United  States  committed  In  said  terrl* 
tory,  except  such  cases  as  the  United  States 
court  at  Paris,  Texas,  Fort  Smith,  Arkansas, 
and  Fort  Scott,  Kansas,  shall  have  acquired 
Jurisdiction  of  before  that  time.   •    •    • 

"All  laws  heretofore  enacted  conferring  Ju- 
risdiction upon  United  States  courts  held  in 
Arkansas,  Kansas,  and  Texas,  outside  of  the^ 
limits  of  the  Indian  Territory,  as  defined  byej 
*law,  as  to  offenses  committM  in  said  Indian* 
Territory,  as  herein  provided,  are  hereby  re- 
pealed, to  take  effect  on  September  1,  1896; 
and  the  Jurisdiction  now  conferred  by  law 
upon  said  courts  is  hereby  given  from  and 
after  the  date  aforesaid  to  the  United  States 
court  in  the  Indian  Territory:  provided,  that 
In  all  criminal  cases  where  said  courts  out- 
side of  the  Indian  Territory  shall  have  on 
September  1,  1896,  acquired  Jurisdiction,  they 
shall  retain  Jurisdiction  to  try  and  finally 
dispose  of  such  cases," 

The  case  evidently  turns  upon  the  construe- 
tion  of  this  last  section.  This  section  had 
three  purposes:  First,  to  enable  the  United 
States  court  in  the  Indian  Territory  to  re- 
tain the  Jurisdiction  it  then  had  under  the 
fifth  section  of  the  act  of  March  1,  1889,  of 
all  offenses  agamst  the  laws  of  the  United 
States,  not  punishable  by  death  or  by  Im- 
prisonment at  hard  labor;  second,  to  give  it 
Jurisdiction  after  September  1,  1806,  of  all 
offenses  whatever,  except  of  such  cases  as 
tbe  courts  in  Texas,  Arkansas,  and  Kansas 
had  acquired  Jurisdiction  before  that  time; 
third,  to  repeal  all  laws  conferring  Jurisdic- 
tion upon  these  courts  after  that  date,  and 
to  vest  Jurisdiction  of  the  same  upon  United 
States  courts  in  the  Indian  Territory,  with  a 
proviso  repeating  the  exception  above  Indi- 
cated. 

Now,  if  the  United  States  court  for  the 
Eastern  district  of  Texas  had  "acquired  Ju- 
risdiction" of  this  case,  manifestly  it  was  en- 
titled to  try  the  petitioner,  but  otherwise  not. 
The  fact  that  the  crime  was  committed  on 
the  2Uh  of  July  had  no  bearing  upon  the 
question,   since  Jurisdiction 
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the  United  States  oourt  In  the  Indian  Tex^ 
ritory,  not  of  crimes  or  offenses  committed 
after  September  1st,  bnt  of  all  offenses  In 
that  territory  of  which  the  Texas  court  had 
not  acquired  Jurisdiction  before  that  date. 
In  this  Tlew,  the  date  when  the  crime  was 
committed  Is  wholly  Immaterial,  and  the  case 
of  Caha  v.  U.  S..  162  U.  S.  211,  14  Sup.  Ct. 
513,  is  inapplicable.  Jurisdiction  is  acquired 
under  this  statute,  not  by  the  commission  of 
an  offense,  but  by  service  of  process  upon  the 
person.  Heradon  v.  Ridgway,  17  How.  424; 
Chaffee  v.  Hayward,  20  How.  20S,  215;  Bos- 
S  weirs  Lessee  v.  Otis,  9  How.  336,  548;  Pen- 
Tnoyer  v.  Neff,  95  U.  S.  714;  Railway  Ck).«v. 
Plnkney,  149  U.  S.  194,  13  Sup.  Ct  859.  In 
this  connection,  jurisdiction  of  the  *'caf«"— 
i.  e.  the  crime— Is  indistinguishable  from  jo- 
risdlction  of  the  person  who  Is  charged  with 
the  crime. 

We  know  of  no  reason  why  the  rule,  so  fre- 
quently applied  in  cases  of  conflicting  Juris- 
diction between  federal  and  state  courts, 
should  not  determine  this  question.  Ever 
since  the  case  of  Ableman  v.  Booth,  21  How. 
506,  it  has  been  the  settled  doctrine  of  this 
court  that  a  court  having  possession  of  a  per- 
son or  property  cannot  be  deprived  of  the 
right  to  deal  with  such  person  or  property 
until  its  Jurisdiction  is  exhausted,  and  that 
no  other  court  has  the  right  to  interfere  with 
such  custody  or  possession.  This  rule  was 
reaffirmed  in  Tarble's  Case,  13  Wall.  397,  in 
Robb  V.  Connolly.  Ill  U.  S.  624,  4  Sup.  Ct. 
544,  and  in  Re  Spangler,  11  Mich.  298.  and 
with  reference  to  personal  property  has  been 
so  often  restated  as  to  have  become  one  of 
the  maxims  of  the  law.  Taylor  v.  Carryl,  20 
How.  583;  Freeman  v.  Howe,  24  How.  450; 
Ellis  V.  Davis.  109  U.  S.  4S5,  3  Sup.  Ct.  327; 
Krlppendorf  v.  Hyde,  110  U.  S.  276,  4  Sup. 
Ct.  27;  Covell  v.  Heyman.  Ill  U.  S.  176.  4 
Sup.  Ct.  355;  Byers  v.  McAuley,  149  U.  S. 
608,  13  Sup.  Ct.  906;  Moran  v.  Sturges,  154 
U.  S.  256,  14  Sup.  Ct.  1019;  In  re  Chetwood, 
165  U.  S.  443.  17  Sup.  Ct.  385. 

The  material  facts  of  the  case,  upon  which 
the  petitioner  relies,  are  that  on  July  25th  a 
warrant  was  issued  by  a  United  States  com- 
missioner for  the  Eastern  district  of  Texas, 
charging  him  with  the  crime  for  which  a  war- 
rant had  already  been  issued  against  him  by 
a  commissioner  of  the  Indian  Territory,  and 
upon  which  he  seems  to  have  been  arrested 
by  the  marshal.  A  demand  was  made  by 
the  Texas  marshal  upon  the  marshal  of  the 
Indian  Territory,  but  neither  the  petition  nor 
the  return  to  the  rule  to  sliow  cause  shows 
that  the  demand  was  made  before  September 
1st.  Assuming  that  the  commissioner  tor 
the  Southern  district  of  the  ludian  Territory 
exceeded  his  authority  In  issuing  and  the 
marshal  in  executing  his  warrant  of  arrest. 
It  does  not  follow  that  the  subsequent  indict- 
ment and  conviction  were  void.  If  the  peti- 
tioner was  in  the  actual  custody  of  the  mar- 
Khal  on  September  1st.  his  subsequent  in- 
<i*ctment  and  trial  were  valid,  though  in  the 
17  S.C.-47 


first  Instance  he  might  have  been  illegally  ar-  . 
rested.  ^ 

*Thus,  in  The  Richmond  ▼.  U.  B.,  9  Granch.r 
102,  an  Illegal  seizure  of  a  vessel  was  made 
In  the  waters  of  a  foreign  power  by  a  vessel 
belonging  to  the  navy  for  a  violation  of  the 
embargo  act,  and  it  was  held  that,  although 
the  seizure  within  the  territorial  Jurisdiction 
of  a  foreign  power  was  an  ofTense  against 
that  power,  this  court  could  talce  no  cogni- 
zance of  it;  and  the  majority  of  the  court 
was  of  opinion  that  the  law  did  not  connect 
that  trespass  with  the  subsequent  seizure  by 
the  civil  authorities  under  the  process  of  the 
district  court,  so  as  fo  annul  the  proceedings 
of  that  court  against  the  vessel.  This  ruling 
was  approved  in  The  Merino,  9  Wheat.  391. 
402.  Indeed,  there  are  many  authorities 
which  go  to  the  extent  of  holding  that  in 
criminal  cases  a  forcible  abduction  Is  no  suffi- 
cient reason  why  the  party  should  not  an- 
swer when  brought  within  the  Jurisdiction  of 
the  court  which  has  the  right  to  try  him  for 
such  an  offense,  and  presents  no  valid  objec- 
tion to  his  trial  in  such  court.  Kerr  v.  Peo- 
ple, 119  U.  S.  436,  444,  7  Sup.  Ct  225;  Ex 
parte  Scott  (1829)  9  Bam.  &  0.  446;  Lopez's 
Case,  1  Dears.  &  B.  Crown  Cas.  526;  State 
v.  Smith  (1829)  1  Bailey,  283;  State  v.  Brew- 
ster (1835)  7  Vt.  118;  Dow'b  Case  aSSl)  18 
Pa.  St  37;  State  v.  Ross  (1866)  21  Iowa,  467. 
Although  it  has  been  frequently, held  that.  If 
a  defendant  in  a  civil  case  be  brought  within 
the  process  of  the  court  by  a  trick  or  device, 
the  service  will  be  set  aside,  and  he  will  be 
discharged  from  custody.  Sugar  Refinery  v. 
Mathiesson,  2  Cliff.  3(H,  Fed.  Cas.  No.  14,397; 
Wells  V.  Gurney,  8  Bam.  &  0.  769;  Snelllng 
V.  Watrous,  2  Paige.  315;  Wilson  v.  Bacon, 
10  Wend.  636;  Metcalf  v.  Clark,  41  Barb.  4o; 
Stein  V.  Yalkenhuysen,  El.,  Bl.  &  El.  65; 
Wilson  V.  Reed,  29  N.  J.  Law.  385;  Carpen- 
ter V.  Spooner.  2  Sandf.  917;  Prefner  v.  Ru- 
pert. 28  Iowa,  27;  Moynahan  v.  Wilson,  2 
Flip.  130,  Fed.  Cas.  No.  9,897;  Small  v.  Mont- 
gomery, 17  Fed.  805;  Kaufman  v.  Kennedy, 
25  Fed.  785.  The  law  will  not  permit  a  per- 
son to  be  kidnapped  or  decoyed  within  the  Ju- 
risdiction for  the  purpose  of  being  compelled 
to  answer  to  a  mere  private  claim,  but  in 
criminal  cases  the  Interests  of  the  public 
override  that  which  is.  after  all,  a  mere  privl-^ 
lege  from  arrest.  j; 

•But  in  this  case  there  was  nothing  of  the* 
kind.  The  crime  was  committed  and  the 
prisoner  arrested  within  the  territory,  and 
within  the  local  Jurisdiction  of  the  territorial 
court.  Had  he  been  arrested  without  war- 
rant by  the  marshal,  or  even  by  a  private  In- 
dividual, and  detained  In  custody  until  after 
the  1st  of  September,  he  might  then  have 
been  indicted,  although,  perhaps,  an  action 
might  have  lain  against  the  person  so  arrest- 
ing him  for  false  Imprisonment.  If  the  Ju- 
risdiction of  the  Texas  court  had  attached,  or, 
In  the  language  of  the  statute,  had  been  "ac- 
quired," before  September  1st,  that  would 
have  been  a  good  defense;   but,  as  already 
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stated,  all  that  had  been  done  was  to  Issue  a 
warrant  which  was  never  served,  and  there 
is  nothing  to  show  that  a  demand  was  made 
for  the  petitioner  before  the  1st  of  September. 
Whether,  If  such  demand  had  been  made, 
that  would  have  itself  vested  the  Texas  court 
with  priority  of  jurisdiction,  is  a  question  we 
are  not  called  upon  to  discuss.  It  is  clear 
that  the  mere  issue  of  a  warrant  was  not 
sufficient. 
The  petition  must  be  denied. 

a67  u.  S.  B7) 

WALKER  et  al.  v.  COLLINS  et  aL 

(May  10,  1897.) 

No.   60. 

Removal  of  Causes— Costs. 

1.  A  case  not  depending  on  the  citizenship  of 
the  parties,  nor  otherwise  specially  provided  for, 
cannot  be  removed  from  a  state  court  to  the 
federal  court,  as  one  arising  under  the  consti- 
tution, treaties,  or  laws  of  the  United  States, 
nriloss  the  jurisdictional  fact  appears  by  the 
plaintiff's  statement  of  his  own  claim. 

2.  Where  a  case  has  been  improperly  removed 
from  a  state  court  by  defendants,  all  costs  from 
the  time  of  removal  must  be  paid  by  them. 

Mr.  Justice  Harlan  dissenting. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit 

W.  E.  Brown,  for  plaintiffs  In  error.  A.  P. 
Jetmore,  for  defendants  in  error. 

Mr.  Justice  WHITE  delivered  the  opinion 
of  the  court 

The  action  below  was  commenced  in  April, 
1800,  in  the  district  court  of  Harvey  county, 
Kan.,  by  Collins  and  Bretch,  to  recover  dam- 
ages from  the  present  plaintiffs  in  error  for 
on  alleged  unlawful  seizure  of  goods  and 
chattels,  the  property  of  the  plaintiffs.  In 
their  answer  the  defendants  aveiTcd  that 
during  the  times  mentioned  in  the  complaint 
«the  defendant  Walker  was  the  marshal  of 
»  the  Unlted'States  for  the  district  of  Kansas, 
and  the  other  defendants  were  his  deputies, 
and  that  the  seizure  complained  of  was  made 
under  the  authority  of  an  order  of  attach- 
ment issued  out  of  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas,  in 
an  action  therein  pending,  in  which  B.  H. 
Van  Ingen  &  Co.  were  plaintiffs  and  H.  Can- 
non was  defendant,  and  it  was  averred  that 
the  goods  were  liable  to  be  seized,  by  virtue 
of  said  order  of  attachment,  as  the  property 
of  said  Cannon.  Thereafter  the  defendants 
made  application  for  the  removal  of  the  cause 
Into  the  circuit  court  of  the  United  States  for 
the  district  of  Kansas,  upon  the  ground  that 
the  action  and  the  defense  thereto  arose  un- 
der the  laws  of  the  United  States.  The  ap- 
I»llcation  was  denied,  but  subsequently,  on  ap- 
plication of  the  plaintiffs,  the  court  reconsid- 
ered its  decision,  rescinded  Its  former  action, 
and  allowed  the  application;  the  order  enter- 
e<l  reciting.  "The  plaintiffs  Interposing  no  ob- 
jection thereto." 
On  June  4,  1800,  after  the  removal  of  the 


cause  into  the  federal  court,  a  motion  wbm 
filed  by  the  attorneys  for  plaintiffs  to  remand 
the  cause  to  the  district  court  of  Hanrey 
county,  Kan.,  for  the  reason  that  the  record 
and  petition  for  removal  showed  no  sufficient 
ground  for  such  removal,  and  that  the  recent 
and  petition  did  not  set  up  and  show  suffi- 
cient facts  and  allegations  to  give  the  federal 
court  Jurisdiction  over  the  cause  by  removal. 
The  record  does  not  show  that  any  action 
was  taken  by  the  court  upon  this  motion. 

A  judgment  recovered  by  the  plaintiff  was 
reversed  by  the  circuit  court  of  appeals  for 
the  Eighth  circuit  4  U.  S.  App.  406,  1  C.  C. 
A.  642,  and  50  Fed.  737.  Upon  a  second 
trial,  in  November,  1892,  the  plaintiff  again 
recovered  judgment,  which,  on  error,  was  af- 
firmed by  the  appellate  court  19  U.  S.  App. 
307,  8  C.  C.  A.  1,  and  59  Fed.  70.  A  writ  of 
error  was  allowed,  the  cause  was  brought  to 
this  court,  and  it  is  now  sought  to  obtain  a 
reversal  of  the  judgment  of  affirmance  ren- 
dered by  the  circuit  court  of  appeals. 

Various  specifications  of  error  are  assigned 
in  this  court.  We  need,  however,  only  con- 
sider the  first  specification  discussed  in  the 
brief  of  counsel  for  the  plaintiffs  in  errcNr,  tog 
wit,*  that  the  circuit  court  and  circuit  court  of* 
appeals  were  without  jurisdiction  over  the 
controversy,  and  the  Judgments  rendered 
were  erroneous,  by  reason  of  the  fact  that 
the  cause  was  improperly  removed  from  the 
state  court.  This  objection  must  be  sustain- 
ed upon  the  authority  of  Ohappell  v.  Water- 
worth,  155  U.  S.  102,  15  Sup.  Ct,  34.  That 
was  an  action  of  ejectment  brought  in  a  state 
court  both  plaintiff  and  defendant  being  resi- 
dents of  the  same  state;  the  declaration 
merely  describing  the  land,  and  alleging  an 
ouster  of  the  plaintiff  by  the  defendant  The 
cause  was  removed  Into  a  circuit  court  of  the 
United  States  upon  the  petition  of  the  de- 
fendant setting  forth  that  the  United  States 
owned  and  held  the  land  for  a  lighthouse, 
and  that  the  defendant  was  holding  posses- 
sion as  the  keeper  thereof  under  the  author- 
ity of  the  United  States.  This  court  declined 
to  consider  the  question  presented  by  the  rec^ 
ord  and  argued  at  the  bar,  because  the  cause 
was  removed  Into  the  circuit  court  of  the 
United  States  without  authority  of  law,  hold- 
ing that  under  the  acts  of  March  3,  1887,  c. 
373,  and  August  13,  1888,  c.  8G6,  a  case  (not 
depending  on  the  citizenship  of  the  parties, 
nor  otherwise  specially  provided  for)  cannot 
be  removed  from  a  state  court  into  the  cir- 
cuit court  of  the  United  States,  as  one  arising 
under  the  constitution,  laws,  or  treaties  of 
the  United  States,  unless  that  appears  by  the 
plaintiff's  statement  of  his  own  claim;  and, 
if  It  does  not  so  appear,  the  want  cannot  be 
supplied  by  any  statement  In  tlie  petition  for 
removal,  or  In  the  subsequent  pleadings. 

As  In  the  complaint  in  the  case  at  bar  there 
are  no  facts  averred  showing  that  the  con- 
troversy was  one  arising  under  the  laws  of 
the  United  States,  and  It  was  not  essential  to 
the  statement  of  the  cause  /of  a^tirm^  it^t 
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Buch  facts  should  be  averred,  the  case  comes 
directly  within  the  operation  of  the  ruling 
cited.  In  reversing  the  Judgments,  however, 
as  the  cause  was  removed  ftom  the  state 
court  upon  the  application  of  the  present 
plaintiffs  in  error,  all  the  costs  from  the  time 
of  such  removal  must  be  borne  by  them.  Ca- 
ble Co.  V.  Adams,  155  U.  S.  482,  488,  15  Sup. 

Sot.  268,  360,  and  cases  cited. 

*  •The  Judgments  below  are  reversed,  and  the 
cause  is  remanded  to  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas,  with 
directions  to  remand  the  cause  to  the  district 
court  of  Harvey  county,  Kan. 

Mr.  Justice  HARLAN  dissents. 


(167  IT.  S.  TO 

WILLIS  et  al.  v.  EASTERN  TRUST  & 

BANKING  CO. 

(May  10,  1897.) 

No.  302. 

APPBAL  AND  Error— Jurisdiction  of  Suprbmb 
Court— JtniiSDicTioxAX  Amount. 
The  sapr^me  court  has  no  jurisdiction  of 
a  writ  of  error  to  the  court  of  appeals  of  the 
District  of  Columbia  in  an  action  of  forcible  de- 
tainer, under  the  landlord  and  tenant  act  of  the 
District,  to  recover  possession  under  a  trust 
deed  giving  plaintiff,  as  trustee,  the  right  to 
take  possession  on  default  in  payment  of  the 
debt  secured  thereby,  though  it  is  stipulated 
that  the  value  of  the  real  estate  exceeds  $5,000; 
there  being  nothing  to  show  that  the  value  of  the 
possession  reaches  that  amount,  defendants  be- 
ing in  possession  under  a  lease  for  one  year  from 
the  assignee  of  the  debtor,  at  a  rental  of  $1,500 
per  annum. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

This  was  an  action  of  forcible  detainer, 
brought  September  17,  18W,  by  the  Eastern 
Trust  &  Banking  Company  against  Willis 
and  Johnson,  before  a  Justice  of  the  peace 
in  and  for  the  District  of  Columbia,  to  ob- 
tain possession  of  certain  real  estate  in  said 
district.  The  defendants  tiled  a  plea  of  title, 
Avhereupon  the  case  was  certified  to  the  su- 
preme court  of  the  district  for  trial.  Rev. 
St  D.  C.  c.  19,  §§  677,  081. 

The  plaintifif,  in  compliance  with  the  rules 
of  that  court,  filed  therein,  October  5,  18i>4, 
**a  declaration  making  demand  for  the  prem- 
ises, and  with  a  description  thereof  as  in 
ejectment." 

The  parties  submitted  the  case  to  the  court 
for  its  determination,  without  a  jury,  upon 
an  agreed  statement  of  facts,  in  writing. 
It  therefrom  appeared,  In  substance,  that 
the  Eastern  Trust  &  Banking  Company  was 
a  body  corporate,  organized  under  the  laws 
of  the  state  of  Maine,  and  having  its  princi- 
pal place  of  business  in  the  city  of  Bangor, 
in  that  state.  The  American  Ice  Company, 
also  a  body  corporate,  organized  under  the 
laws  of  the  state  of  Maine,  and  doing  busi- 
ness therein  and  also  in  the  district  of  Co- 
lumbia, on  December  2,  1880,  executed  and 
delivered   to  the  trust  company  a  certain 


deed  of  trust  in  the  nature  of  a  mortgage, 
upon  certain  real  estate  described  therein, 
a  part  of  which  was  situated  in  the  state  of 
Maine,  and  the  remainder  In  the  city  of 
Washington,  to  secure  the  payment  of  ItsH 
bonds,  of  various  *denominations,  aggregat-* 
ing  $40,000,  payable  to  the  trust  company  or 
bearer,  in  equal  installments  of  $5,000  each. 
In  3,  4,  6,  6>  7,  8,  9,  and  10  years  after  date, 
with  interest  at  the  rate  of  6  per  cent.,  evi- 
denced by  certain  coupons.  The  deed  of 
trust  was  duly  recorded  In  the  records  of 
the  District  of  Columbia.  It  bore  the  im- 
press of  the  corporate  seals  of  the  American 
Ice  Company  and  of  the  trust  company,  and 
it  was  admitted  that  the  seals  were  affixed 
thereto  before  the  execution  and  delivery 
thereof,  but  that  the  recorder  of  deeds  failed 
to  note  the  same  upon  the  records.  The 
bonds  were  executed  and  delivered  in  due 
form  of  law  to  the  trust  company,  and  by  it 
delivered  to  certain  parties,  who  took  them 
for  value,  in  the  regular  course  of  business, 
before  maturity,  and  who  now  held  and  own- 
ed them,  except  so  far  as  the  first  install- 
ment thereof  and  interest  had  been  paid. 
The  installment  of  bonded  indebtedness 
which  became  due  in  1883  was  not  paid,  nor 
was  the  interest  then  falling  due,  nor  had 
either  of  said  sums,  or  any  part  of  them, 
been  paid  or  satisfied  In  any  manner.  The 
parties  holding  the  bonds  had  not,  nor  any 
of  them,  waived  their  rights  to  payment  in 
accordance  with  the  tenor  and  effect  of  the 
bonds  and  deed  of  trust,  by  the  terms  of 
which  the  residue  of  the  bonded  Indebted- 
ness, to  wit,  the  sum  of  $35,000,  together 
with  accrued  interest  thereon,  was,  at  the 
commencement  of  the  suit,  due  and  payable. 

On  October  13,  1803,  the  ice  company  made 
an  assignment  of  all  its  property  for  the 
benefit  of  its  creditors  to  Johnson,  who  ac- 
cepted the  trust,  and  entered  upon  its  dis- 
charge. Subsequently,  as  such  an  assignee, 
he  leased  that  portion  of  the  real  estate  situ- 
ated in  Washington  to  Willis,  who  entered 
and  took  possession  thereunder,  and  retained 
possession  at  the  time  of  the  trial. 

This  lease  was  in  writing,  and  bore  date 
January  29,  1804,  and  was  for  a  period  of 
one  year  from  that  date,  at  a  rental  of  $130 
per  month.  After  the  default  in  the  payment 
of  the  second  installment  of  bonds  and  of 
the  Interest  had  continued  for  a  period  of 
more  than  90  days,  the  bondholders,  or  those 
holding  more  than  50  per  cent,  of  the  value  J 
thereof,* directed  the  trustee  to  proceed  in* 
the  execution  of  the  trust  In  accordance  with 
Its  terms  and  provisions,  in  pursuance  of 
which  direction,  the  trust  company,  on  July 
30,  18&4,  caused  a  30  days*  notice  to  quit  to 
be  served  upon  Johnson  and  Willis,  on  the 
theory  that  they  were  statutory  tenants  by 
sufiferance  under  the  law,  and  that  the  in- 
strument securing  the  indebtedness  created 
the  relation  of  landlord  and  tenant  between 
the  trust  company  and  them,  and  thereafter, 
namely,  September  17,  1884,  the  trust  com- 
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pnny  caused  the  proper  summons  to  be  is- 
sued by  a  justice  of  the  peace  against  Willis 
and  Jolinson,  who  appeared  in  response 
thereto,  as  before  stated. 

After  the  default,  and  in  pursuance  of  the 
direction  of  the  bondholders  and  of  the  pow- 
ers conferred  upon  and  vested  in  the  trust 
company  by  the  deed  of  trust,  the  ti-ust  com- 
pany advei-tised  the  real  estate  for  saie  In 
accordance  with  the  requirements  of  the  deed 
of  trust,  and  exposed  the  same  for  sale  at 
public  auction  in  the  city  of  Bangor,  at  which 
sale  a  committee,  acting  for  the  bondholders, 
purchased  the  lands  embraced  in  the  deed  of 
trust  for  the  benefit  of  the  bondholders;  but 
the  terms  of  the  sale  had  not  yet  been  com- 
plied with,  and  no  deed  had  been  made  to 
the  purchasers,  because  It  was  understood 
and  agreed  between  them  and  the  trust  com- 
pany that  the  trust  company  should  first  ob- 
tain possession  of  the  property. 

Judgment  was  rendered  in  favor  of  Willis 
and  Johnson  by  the  supreme  court  of  the 
District,  and,  the  ease  being  carried  to  the 
court  of  appeals  for  the  District  of  Columbia, 
that  Judgment  was  reversed,  and  Judgment 
in  favor  of  the  trust  company  directed  (6 
App.  Cas.  D.  O.  375),  whereupon  Willis  and 
Johnson  brought  the  case  to  this  court  on 
writ  of  error. 

Calderon  Carlisle  and  William  6.  Johnson, 
for  plaintiffs  in  error.  B.  F.  Lelghton,  for 
defendant  in  error. 

Mr.  Chief  Justice  FULLER,  after  stating 
the  facts  in  the  foregoing  language,  dellv- 

g  ered  the  opinion  of  the  court 

•  *The  matter  In  dispute  In  this  suit  was  the 
right  of  present  possession  of  the  real  estate 
described  in  the  declaration.  Recovery  of 
possession  would  not  extinguish  the  indebt- 
edness secured  by  the  trust  deed,  nor  bar  the 
right  of  redemption  if  the  alleged  sale  were 
Invalid,  nor  would  the  title  to  the  land  be 
determined  by  the  litigation. 

In  respect  of  procedure  in  the  supreme 
court  of  the  District,  we  do  not  understand 
the  correctness  of  the  observations  of  Cox, 
J.,  in  Jennings  v.  Webb,  20  D.  C.  317,  to  be 
questioned,— that  "while  our  rule  requires  the 
plaJntiff  to  file  a  declaration,  as  in  ejectment, 
that  does  not  convert  the  proceeding  hito  an 
action  of  ejectment  at  all,  in  which  the  plain- 
tiff recovers  upon  the  strength  of  his  title. 
In  this  proceeding,  unless  he  establishes  the 
relation  of  landlord  between  himself  and  the 
defendant,  no  matter  what  the  form  of  the 
declaration  is,  he  is  not  entitled  to  recover. 
*  *  *  It  is  still  a  landlord  and  tenant  pro- 
ceeding," 

Here  Johnson,  as  assignee,  held  the  title 
of  the  American  Ice  Company,  and  had  no 
greater  rights  than  that  company  had,  and 
these  were  subordinate  to  those  of  the  trust 
company,  as  trustee  in  the  deed  of  trust  made 
by  the  American  Ice  Company  before  its  as- 
signment The  action  was  sustained  by  the 
court  of  appeals,  on  the  authority  of  Loring 


▼.  Bartlett  4  App.  Cas.  D.  0.  1«  wherein  it 
was  held  that  "after  foreclosure  of  a  deed  of 
trust  In  which  there  is  a  reservation  to  the 
grantor  of  the  right  to  the  possession  and  en- 
joyment of  the  premises,  and  tx>  the  receipt 
of  the  rents  and  profits  until  default  made, 
the  purchaser  at  the  sale  may  maintain  a 
landlord  and  tenant  proceeding  against  the 
grantor,  under  sections  6S0,  681,  and  684,  Rev. 
St.  D.  C,  to  obtiin  possession  of  the  premises. 
Such  a  reservation  has  the  effect  of  a  re- 
demise of  the  premises  to  the  mortgagor  or 
grantor." 

This  rule  was  applied  here,  as  between  the 
mortgagee  and  the  assignee  of  the  mortgagor 
after  condition  broken.  The  trust  deed  was, 
in  legal  effect,  a  mortgage,  with  power  of 
sale,  and  vested  the  legal  title  to  the  mort- 
gaged property  in  the  trust  company,  subject 
to  be  defeated  by  the  payment  of  the  money; 
and  the  right  of  possession  would  have  vest-g 
ed  in*the  trust  company  from  the  date  of  the* 
deed,  save  for  the  express  provision  whereby 
the  ice  company  was  allowed  to  retain  the 
possession  until  default  But  it  was  provid- 
ed that,  on  default  in  the  payment  of  the  In- 
debtedness as  prescribed,  It  should  "be  law- 
ful for  the  trustee  to  enter  into  or  npon  the 
premises  and  property  hereby  granted,  or  in- 
tended so  to  be,  and  to  take  possession  of  the 
whole  or  any  part  thereof." 

PhiintiflPs  in  error,  however,  Insist  that  the 
conventional  relation  of  landlord  and  tenant 
must  exist  in  order  to  bring  a  case  within  the 
landlord  and  tenant  act  of  the  district,  and 
that  no  such  relation  was  created  by  the  deed 
of  trust 

Under  the  circumstances,  we  are  unable  to 
see  how  we  can  entertain  jurisdiction.  It 
is  true  that  it  has  been  stipulated  that  the 
value  of  the  real  estate  exceeds  $5,000,  but 
the  right  of  possession  was  the  matter  In  dis- 
pute, and  there  is  nothing  in  the  record  from 
which  we  can  conclude  that  the  value  of  that 
reaches  the  jurisdictional  amount  The  prop- 
erty was  rented  In  January,  1894,  for  $1,5()0 
per  annum  for  one  year;  and  it  is  to  be  as- 
sumed that  the  assignee  obtained  what  it 
was  reasonably  worth.  The  judgment  ap- 
pealed from  was  rendered  In  the  court  of  ap- 
peals June  3,  1895,  and  the  record  was  filed 
in  this  court  on  the  22d  of  July  succeeding. 
It  is  clear  that  the  matter  in  dispute  in  the 
court  of  appeals  had  not  the  value  of  $5,000 
when  the  writ  of  error  was  sued  out  27 
Stat.  434,  c.  74,  §  8. 

In  Harris  v.  Barber,  129  U.  S.  3G6,  9  Supu 
Ct.  314,  which  was  a  writ  of  error  to  reverse 
the  judgment  of  the  supreme  court  of  the 
District  of  Columbia  quashing  a  writ  of  cer- 
tiorari to  a  justice  of  the  peace,  we  had  some 
difficulty  in  maintaining  jurisdiction.  But 
it  was  sustained  on  the  grounds  there  stated 
by  Mr.  Justice  Gray,  as  follows:  **The  pe- 
tition for  the  writ  of  certiorari  alleges,  upon 
the  oath  of  the  petitioner,  that  he  is  in  the 
possession  of  the  premises,  under  a  lease  hav- 
ing nearly  a  year  to  run,  with  a  privilege  of 
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extension  for  four  years  more,  and  that  he 
has  expended  $15,000  in  permanent  Improre- 
ments  upon  the  leased  property,  of  which  he 
will  be  deprived  if  the  Judgment  of  the  Jus- 
^tlce  of  tlie  ponce,  which  he  alleges  to  be  Yoid 
?for  want  of  Jurisdiction,  is  not  set  aside*by 
writ  of  ceiTiorari.  The  reasonable  inference 
from  this  Is  that  the  possession  of  the  prem- 
ises, with  the  right  to  use  these  improve- 
ments, throughout  the  lease  and  the  exten- 
sion thereof,  would  be  worth  more  than  $5,- 
000,  showing  that  the  matter  in  dispute  is  of 
sufficient  pecuniary  value  to  support  the  Ju- 
risdiction of  this  court" 

No  such  inference  can  be  drawn  from  any- 
thing In  this  record,  and  the  result  Is  that  the 
writ  of  error  must  be  dismissed. 


(167  n.  S.  48) 

NORTHERN  PAC.  R.  CO.  et  aL  v.  POIRIBR. 

<May  10,  1897.) 

No.  295. 

Master   and   Sbrvan r ~  Railroad   £mplotbb— 
Fellow  Seuvaxts— Violation  of  Rules. 

1.  A  railroad  company  is  not  liable  for  injury 
to  a  brakeman  of  one  train  from  the  failure  of 
the  conductor  and  engineer  of  another  to  observe 
rules  of  the  company  wherehv  a  collision  oc- 
curred, they  being  fellow  servants. 

2.  The  mere  fact  that  a  traiu  was  a  "wild" 
train,  not  running  on  schedule  time,  does  not 
justify  the  inference  that  the  conductor  was  re- 
lieved by  special  orders  from  observing  a  rule 
governing  tne  distance  at  which  one  train  should 
follow  another,  so  as  to  make  the  company  lia- 
ble for  an  injury  to  a  fellow  servant  of  the  con- 
ductor resulting  from  a  failure  to  observe  the 
rule.    15  C.  C.  A.  52,  67  Fed.  881,  reversed. 

In  Error  to  the  United  States  Circuit  Court 

«  of  Appeals  for  the  Ninth  Circuit. 

•  *  This  was  an  action  originally  brought  in  a 

court  of  the  state  of  Washington,  and  which 

was  removed  into  the  circuit  court  of  the 

United  States  for  the  district  of  Washington. 

The  plaintiff,  in  his  complaint,  alleged  that 
on  the  7th  day  of  December,  1802,  while  in 
the  employ  of  the  Northern  Pacific  Railroad 
Company  as  a  brakeman,  he  received  per- 
sonal injuries  of  a  severe  character,  occa- 
sioned by  the  negligence  of  the  defendant 
company.  The  plaintiff  recovered  a  verdict 
in  the  sum  of  $21,600,  which  was  reduced, 
upon  the  election  of  the  plaintiff  to  avoid  a 
new  trial,  to  the  sum  of  $7,500,  for  which 
judgment  was  entered.  The  case  was  taken 
to  the  circuit  court  of  appeals  of  the  Ninth 
circuit,  where  the  Judgment  of  the  trial 
court  was  affirmed.  The  case  was  then 
brought  to  this  court  on  a  writ  of  error  to 
the  Judgment  of  the  circuit  court  of  appeals. 
15  C.  C,  A.  52,  67  Fed.  881.  The  principal 
facts  of  the  case  are  thus  stated  in  the  opin- 
ion of  the  circuit  court  of  appeals: 

**The  collision  occurred  about  midnight. 
The  first  train  was  a  regular  local  freight 
train,  running  on  schedule  time,  under  the 
management,  control,  and  direction  of  the 
conductor.  The  second  train  was  running 
under  telegraphic  orders,  without  any  sched- 


ule or  time  card,  known  in  raHroad  pailtiice 
as  a  'wild  train.'  At  Moscow,  a  ttaUoii  on 
the  railroad,  the  second  train  was  standiiig 
upon  the  track  when  the  first  train  left  that 
station.  At  Vollmer,  another  statloiit  the 
first  train  stopped  to  drop  some  cars.  It 
was  detained  al)out  ten  minutes,  when  it 
resumed  its  course  over  the  mountain  grade. 
The  second  train  was  then  in  sight,  standing 
on  the  track,  a  short  distance  in  the  rear, 
with  Its  lights  plainly  visible.  Clyde  Spur, 
where  the  collision  occurred,  is  about  six 
miles  from  Vollmer.  It  is  a  place  cm  the 
road  where  there  is  a  spur  track  running  oat 
to  a  logging  camp,  where  saw  logs  and  cord- 
wood  are  loaded  on  the  cars.  There  Is  a 
side  track  or  switch,  upon  which  cars  are 
left  to  be  run  out  on  the  spur  track.  It  Is 
not  a  regular  station,  and  the  regular  freight 
train  only  stops  there  when  there  are  emp^ 
cars  to  be  left  or  loaded  ones  to  be  taken  lo 
away.  The  first  train,  on*the  night  in  ques-* 
tion,  had  certain  cars  to  be  left  at  this  plaoe, 
and  stopped  there  for  that  purpose.  There 
were  three  brakemen  on  the  train.  Tlve 
head  brakeman,  when  the  train  was  slowing 
up,  left  his  place,  and  started  forward  to 
open  the  switch.  The  rear  brakeman,  at  this 
time,  saw  the  second  train  rounding  a  curve 
in  the  road,  and  immediately  signaled  it  to 
stop,  and  at  the  same  time  shouted  as  loud 
as  he  could.  The  second  train  was  then 
about  one-quarter  of  a  mile  behind  the  first 
train.  The  first  train  had  barely  come  to  a 
full  stop  when  the  second  train,  moving  at  S 
speed  of  about  four  miles  an  hour,  struck  it 
by  running  the  cowcatcher  of  Its  engine  un- 
der the  rear  end  of  the  caboose  on  the  first 
train.  The  conductor  of  the  first  train  had 
been  lying  down,  but  was  in  his  seat  in  the 
lookout  of  the  caboose,  and  passed  out  of 
the  rear  end  just  before  the  collision  occur- 
red. The  conductor  of  the  second  train  had 
not  been  notified  that  the  first  train  would 
stop  at  Clyde  Spur." 

By  the  shock  caused  by  the  collision  of  the 
two  trains  the  plaintiff,  who  was  acting  as 
middle  brakeman,  was  thrown  from  the  car 
on  which  he  was  standing,  and  received  se- 
vere injuries. 

In  the  plaintifTs  complaint  It  was  alleged 
"that  the  said  defendant  the  Northern  Pacific 
Railroad  Company  was  guilty  of  careless- 
ness and  negligence  in  this:  That  the  con- 
ductor of  said  first  train  well  knew  that  said 
second  train  was  following  said  first  train, 
and  failed  to  leave  a  fiagraan  in  the  rear  of 
said  first  train  before  and  at  the  time  said 
first  train  stopped  at  said  Clyde  Spur,  to  hold 
and  stop  said  second  train,  as  he  was  in 
duty  bound  to  do;  that  the  place  where  said 
collision  occurred  was  on  a  mountain  grade, 
and  the  said  defendant  the  Northern  Pacific 
Railroad  Company  was  guilty  of  careless- 
ness and  negligence  in  allowing  said  second 
train  to  follow  the  first  train  closely,  and 
was  guilty  of  carelessness  and  negligence  in 
running  the  second  train  into  said  first  train, 
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wherti)j  the  plaintiff  was  injured  as  afore- 
said.**  l%e  defendant,  answering,  denied 
negtigence  on  Its  part,  and  alleged  that  plain- 
tiff's injuries  were  owing  to  and  caused  by 
H  his  contributor7  negligence  and  by  the  care- 

•  lessness  and  negligence  of  his*fellow  serv- 
ants. It  is  admitted  in  the  brief  of  the 
plaintiff  in  error  that  the  defense  of  contrib- 
utory negligence  an  the  part  of  the  plaintiff 
was  not  made  out,  and  the  controversy  re- 
solves itself  into  the  question  whether  the 
plaintiff's  Injuries  were  caused  by  the  neg- 
ligence of  his  fellow  servants  within  the  rule 
on  that  subject 

Before  the  trial,  and  on  the  application  of 
the  attorneys  for  the  plaintiff,  it  was  or- 
dered that  Thomas  F.  Oakes,  Henry  (X 
Paine,  and  Henry  O.  Ronse,  the  recovers  of 
the  defendant  company,  be,  and  they  were 
thereby,  made  parties  defendant  in  the  ac- 
tion. 

O.  W.  Bunn,  for  plaintiffs  in  error.  8.  G. 
Hyde,  for  defendant  in  error. 

Mr.  Justice  SHIRAS,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

At  the  close  of  the  evidence  the  defendant 
moved  the  court  to  give  the  following  in- 
struction: 

'In  this  case  there  is  no  evidence  that  the 
defendant  the  Northern  Pacific  Railroad  Com- 
pany was  guilty  of  any  negligence  which 
caused  the  accident  by  which  plaintiff  was 
injured,  or  which  contributed  thereto,  and 
that,  if  there  was  any  negligence,  it  was  that 
of  the  engineer  and  conductor,  or  of  one  of 
them,  of  the  second  train;  and,  such  con- 
ductor and  engineer  being  fellow  servants  of 
the  plaintiff,  there  would  be  no  liability  there- 
for on  the  part  of  the  railroad  company,  and 
therefore  you  will  return  a  verdict  for  the 
defendants/' 

The  refusal  of  the  trial  court  to  give  this  in- 
struction was  assigned  for  error  In  the  cir- 
cuit court  of  appeals,  and  the  ruling  of  the 
latter  court  in  alfirmlng  such  refusal  is  com- 
plained of  in  the  first  assignment  in  this 
court 

This  request  assumes  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  con- 
ductor of  the  first  train  sufiiclent  to  submit  to 
the  jury.  The  trial  court  said  as  to  this 
g  question:  "The  particular  negligence  charged 

•  against  the  railroad 'company  is  that  the  con- 
ductor of  the  first  train,— the  one  upon  which 
the  plaintiff  was  employed  as  a  brakeman,~ 
when  he  brought  his  train  to  a  stop  at  Clyde 
station,  neglected  his  duty  by  falling  to  place 
a  flagman  a  sufficient  distance  back  on  the 
track  to  warn  the  following  train,  which  Is 
called  the  'second  train'  in  this  complaint,  of 
the  danger  of  coming  too  close  to  that  sta- 
tion while  the  first  train  was  stopped  there." 
The  circuit  court  of  appeals  made  no  observa- 
tion on  this  part  of  the  case.  Both  the  courts 
discuss  the  case  chiefly  upon  the  question  of 


the  liability  of  the  company  arising  oot  of 
the  negligence  shown  in  the  management  of 
the  second  train. 

The  counsel  for  the  defendant  in  error  con- 
tends, in  his  brief,  that  the  conductor  of  the 
flrst  train  was  guilty  of  negligence  in  not 
obeying  the  following  rules  of  the  company, 
put  in  evidence  by  the  plaintiff: 

"Rule  133.  When  a  train  is  stopped  by  an 
accident  or  obstruction,  the  rear  brakeman 
must  immediately  go  back  with  danger  sig- 
nals to  stop  any  train  moving  in  the  same  di- 
rection. At  a  point  fifteen  telegraph  poles 
from  the  rear  of  his  train  he  must  place  one 
torpedo  on  the  ralL  He  must  then  continue 
to  go  back  at  least  thirty  telegraph  poles 
from  the  rear  of  his  train,  and  place  two  tor- 
pedoes on  the  rail,  ten  yards  apart,  when  he 
may  return  to  the  point  where  first  torpedo 
was  placed,  and  he  must  remain  there  nntil 
recalled  by  the  whistle  of  his  engine;  but  If 
a  passenger  trahi  is  due  within  ten  minutes 
he  must  remain  until  it  arrives.  When  be 
comes  in  he  will  remove  the  torpedo  nearest 
the  train,  but  the  two  torpedoes  must  be  left 
on  the  rail  as  a  caution  signal  to  any  follow- 
ing train.  If  It  becomes  necessary  to  pro- 
tect the  front  of  the  train,  the  front  brake- 
man  must  go  forward,  and  use  the  same  pre- 
cautions. In  case  of  necessity  the  flireman 
will  be  required  to  act  as  flagman. 

"Rule  ISL  When  a  flagman  is  sent  oat  to 
signal  any  approaching  train,  he  mus\  if 
possible,  avoid  stopping  on  a  curve,  or  behind 
any  obstruction,  endeavoring  to  pass  beyond 
the  same,  should  such  exist,  and  reach  a  po- 
sition where  he  can  be  clearly  seen  from  tht-g 
approaching  train,  for  at  least*one-fourth  of  a« 
mile.  The  conductor  must  know  that  his 
train  Is  fully  protected  in  both  directions,  and 
he  will  be  held  responsible  if  any  accident  oc- 
curs from  want  of  any  precaution  which 
could  have  been  taken." 

"Rule  156.  When  any  section  of  a  train  is 
unable  to  make  the  specified  time,  the  con- 
ductor will  drop  a  man,  with  danger  signals, 
to  warn  the  following  tr&in.  It  is  the  duty 
of  the  conductor  of  every  train,  when  the 
train  stops  for  any  cause,  to  immediately  pro- 
tect the  rear  end  of  his  train  as  per  rule  133. 
No  understanding  with  the  conductCHr  of  the 
following  train  will  relieve  from  this  duty." 

It  is  difilcult  to  perceive  that  these  rules 
had  any  applicability  to  a  case  like  the  pres- 
ent They  seem  plainly  intended  to  meet  the 
exigency  of  a  train  stopped  by  an  accident  or 
obstnictlon,  or  unexpectedly  compelled  to  stop 
between  stations.  It  can  scarcely  be  sup- 
posed that  their  directions  are  to  be  followed 
every  time  a  train  stops  at  a  station. 

Moreover,  in  the  present  case,  it  appears, 
from  the  testimony  of  the  plaintiff's  wit- 
nesses that  no  time  was  afforded  for  the  use 
of  such  precautions.  The  second  train  was 
following  so  closely  that  the  collision  took 
place  almost  at  the  instant  the  first  train 
had  come  to  a  stop,  and  before  the  rear  brake- 
man  could  do  more  than  to  signal  with  hia 
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lantern,  and  to  call  out  The  conductor  of 
the  first  train  Is  not  shown  to  have  had  any 
reason  to  suppose  that  the  second  train 
would  run  Into  him  when  stopping  at  a  sta- 
tion, in  utter  disregard  of  the  company's 
rules. 

We  are  Inclined  to  think  that,  if  the  plain- 
tilTs  case  depended  wholly  on  his  being  able 
to  convict  the  conductor  of  the  first  train  of 
negligence,  there  was  not  sufficient  evidence 
adduced  at  this  trial  to  have  justified  the  trial 
judge  in  submitting  the  case  to  the  Jury  on 
that  issue. 

It  is,  however,  further  contended  on  behalf 
of  the  defendant  in  error—and  upon  this  the 
stress  of  the  case  is  mainly  put— that  under 
the  facts  disclosed  in  the  record  the  trial 
court  was  Justified  in  submltitng  to  the  jury, 
and  the  jury  in  finding,  that  the  defendant 
company  was  liable  for  the  results  of  the  neg- 
ligence in  the  management  of  the  second 
2  train. 

•  •There  is  no  effort  to  call  Into  question  the 
numerous  decisions  of  this  court  whereby  it 
has  been  firmly  established  that  one  who  en- 
ters the  service  of  another  talies  upon  him- 
self the  ordinary  rislcs  of  the  negligent  acts 
of  his  fellow  servants  in  the  course  of  the 
employment.  Indeed,  it  is  concedea  in  both 
the  opinion  of  the  circuit  court  of  appeals 
(Railroad  Co.  v.  Polrler,  15  C.  C.  A.  52,  67 
Fed.  881)  and  in  the  brief  of  the  defendant 
In  error  that  the  conductor  of  tae  second 
train  was  a  fellow  servant  with  the  plaintiff, 
and  that,  if  the  collision  was  caused  solely  by 
Ills  negligence,  the  defendant  would  not  be 
liable. 

The  argument  to  maintain  the  liability  of  the 
defendant  company,  notwithstanding  this  con- 
cession, Is  based  upon  the  evidence  that  tend- 
ed to  show  that  the  second  train  was  a  "wild 
train,"  running  on  telegraphic  orders,  without 
any  schedule  or  time  table,  and  that  the  con- 
ductor of  that  train  was  not  notified  that  the 
first  train  would  stop  at  Clyde  Spur. 

One  of  the  plaintifTs  witnesses  (Allen,  the  rear 
brakeman  on  the  first  train)  testified  that  the 
second  train  was  "running  by  telegraphic  or- 
ders, and  had  no  schedule  orders  or  time  card." 
This  was  doubtless  true,  as  it  is  true  of  every 
"wild"  or  extra  train;  but  such  a  fact  by  no 
means  warrants  the  inference  drawn  by  the 
trial  court  and  given  In  the  charge  to  the  Jury 
that  *the  train  was  running  under  special  or- 
ders as  to  the  time  It  was  to  make,  where  it 
was  to  go,  and  when  it  should  reach  the  dif- 
ferent stations."  It  cannot  be  Justly  inferred 
from  the  mere  fact  that  the  second  train  was 
a  "wild  train"  that  its  conductor  was  relieved 
from  obeying  the  laws  of  the  company. 
Among  those  rules,  put  in  evidence  by  the  de- 
fendant company,  is: 

"Rule  120.  A  train  must  not  leave  a  station 
to  follow  a  passenger  train  until  five  minutes 
after  the  departure  of  such  passenger  train, 
unless  some  form  of  block  signal  is  used.  In 
mountain  districts  they  will  not  follow  first- 
class  trains  descending,  under  any  circumstan- 


ces, until  such  trains  are  duly  reported  at  next 
telegraph  station.  Freight  trains  must  not  fol- 
low each  other  descending  mountain  grades. 
They  may  ascena  in  sections  when  handled  £ 
with  mountain  power  in  the*rear.  Descending  • 
passenger  trains  may  follow  freight  trains  as 
per  rule  121.  Ascending  passenger  trains  will 
not  leave  station  at  foot  of  mountain  until 
track  Is  known  to  be  clear." 

"Rule  122.  Freight  trains  followhig  each 
other  must  keep  not  less  than  ten  minutes 
apart  (except  in  closing  up  at  stations  or  at 
meeting  or  passing  points),  unless  some  form 
of  block  signal  is  used." 

Assuredly,  more  evidence  must  be  given 
than  the  mere  fact  that  the  second  train  was  a 
"wild"  train,  not  running  on  schedule  time,  to 
justify  an  hiference,  by  either  court  or  Jury, 
that  the  conductor  was  relieved  by  such  fact 
from  regarding  the  rules  of  the  company  regu- 
lating the  running  of  its  train.  Nor  does  the 
statement  of  the  conductor  of  the  second  train 
that  he  had  not  been  notified  that  the  first  train 
was  to  stop  at  Clyde  Spur  show  that  he  had 
any  right  to  dispense  with  the  rules.  While 
he  did  say  that  he  had  not  been  notified  that 
the  first  trahi  would  stop  at  Clyde  Spur,  he 
does  not  say  that  he  did  not  know  of  such  in- 
tention. At  all  events,  it  was  clearly  shown 
by  the  plalntlfiTs  witnesses  that  the  trains 
were  In  Immediate  proximity  to  each  other  at 
VoUmer,  the  last  station  before  reaching  Clyde 
Spur;  that  the  second  train  followed  the  first 
so  closely  that  the  collision  occurred  almost  im- 
mediately after  the  leading  train  had  come  to 
a  stand;  and  that  the  rear  brakeman,  who  saw 
the  second  train  approaching  before  his  own 
train  had  fully  stopped,  did  not  have  time  to 
warn  his  fellow  brakeman,  nor  himself  get  to 
the  ground,  before  the  collision  took  place. 

These  facts  disclose  a  palpable  disregard  by 
the  conductor  and  engineer  in  charge  of  the 
second  train  of  ordinary  prudence  and  of  the 
rules  which  it  was  their  duty  to  observe.  We 
see  no  ground  for  the  assertion  that  their  con- 
duct was  directed  or  controlled,  in  these  par- 
ticulars, by  orders  from  some  agent  or  dis- 
patcher of  the  defendant  company,  "clothed 
with  the  duty  of  sending  out  the  second  train, 
and  having  the  control,  management,  and  di- 
rection of  its  movements."  Such  conjectures 
did  not  constitute  evidence  to  be  submitted  to 
the  Jury. 

Accordingly  we  think  that  the  defendant^ 
was  entitled  to*have  had  the  following  histruc-« 
tions  given  to  the  jury;  "If  the  jury  find  from 
the  evidence  in  this  case  that  the  accident 
which  caused  the  plaintiff's  injury  was  caused 
by  the  negligence  of  the  conductor  or  engineer 
of  the  extra  train  In  following  the  first  train 
too  closely,  or  by  running  down  the  grade  at 
too  high  a  rate  of  speed,  or  In  not  keeping  the 
extra  ti-aln  in  proper  control,  or  by  any  other 
act  or  neglect  of  the  conductor  or  engineer  of 
the  first  train,  then  I  Instruct  you  that  the 
defendants  are  not  liable,  and  that  you  shall 
return  a  verdict  for  the  defend 
prayer  was  refused,      igitized  by  ^ 
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So,  too,  we  think  the  following  Instruction 
asked  for  should  have  been  given:  "In  deter- 
mining the  question  of  whether  the  defendant 
the  Northern  Pacific  Railroad  Company  was 
iniilty  of  Defi:ligence  in  the  mana;;ement  of  their 
tin  Ins,  or  either  of  tliem,  the  jury  are  Instruct- 
ed that  they  may  consider  the  rules  of  the 
company,  wliich  have  been  road  in  evidrnce; 
and  that,  if  it  appears  therefrcm  tliat  the  run- 
ning and  conduct  of  this  secoml  train  was  pro- 
vided for,  and  that  the  accident  was  cause  I 
by  the  engineer  or  conductor  of  the  second 
train  in  disregarding  such  rules,  then  your  ver- 
dict must  be  for  the  defendants."  This  instruc- 
tion was  modified  by  the  court  adding  the  fol- 
lowing words:  "Unless  it  appeared  tliat  the 
conductor  of  the  train,  or  some  one  under 
whose  orders  he  was  acting,  had  authority  in 
the  special  case  to  deviate  from  the  rules." 
This  modification  was  not  warranted  by  any 
evidence  disclosed  In  this  record.  The  only  or- 
ders shown,  controlling  the  conductor  and  en- 
gineer in  the  management  of  the  second  train, 
were  those  contained  In  the  rules  of  the  com- 
pany. As  we  have  already  said,  to  instruct 
the  Jury  that  they  might  infer,  from  the  mere 
fact  that  the  second  train  was  a  "wild"  train, 
not  runnhig  by  schedule  time,  that  some  one 
In  authority  had  dispensed  with  the  rules  in 
this  special  case,  was  to  submit  mere  matter 
of  conjecture  as  evidence  on  which  they  might 
base  a  verdict. 

The  same  error  vitiates  portions  of  the  gen- 
eral charge,  which  were  duly  excepted  to  and 
assigned  for  error;  but  we  do  not  deem  it  nec- 
essary to  discuss  those  assignments  in  detalL 
They  are  disposed  of  by  the  observations  al- 

!•  ready  made. 

•  •  Upon  the  whole,  we  are  of  opinion  that,  giv- 
ing to  the  plalntiflTs  evidence  Its  utmost  effect. 
It  did  not  make  a  case  which  should  have  been 
submitted  to  the  jury. 

The  judgment  of  the  circuit  court  of  appeals 
Is  reversed.  The  judgment  of  the  circuit  court 
Is  likewise  reversed,  and  the  cause  is  remand- 
ed to  that  court  with  directions  to  set  aside  the 
verdict,  and  award  a  new  tridL 
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Ex  parte  BRYANT. 

(May  10,  1897.) 

No.  779. 

ExTRADiTTOX— Habeas  Corpcs— Review. 

1.  On  habeas  corpus  to  release  one  hold  under 
commitment  for  extrndition  by  a  commis8ioner, 
the  only  matter  of  evidence  to  be  considered  is 
whether  there  was  any  legal  evidence  at  all 
upon  which  the  commissioner  could  decide  that 
there  was  evidence  sufficient  to  justify  commit- 
ment. 

2.  On  examination  before  a  commissioner  of 
one  charged  with  forgery,  larceny,  and  emiwz- 
slement.  the  evidence  showed  that  the  accused, 
as  bookkeeper  for  a  firm,  had  access  to  its  check 
books,  and  that  three  checks  were  missing  there- 
from, for  which  no  corresponding  memoranda 
were  made  on  the  stubs;  that  three  checks  were 
ppwented  to  a  bank  at  which  the  firm  kept  a  de- 
posit by  another  bank,  at  which  the  accused  kept 
a  personal  account;   that  this  account  showed  a 


credit  of  three  checks,  which,  upon  the  follow- 
ing day,  were  presented  to  and  paid  by  the  firm'* 
bank;  and  that  the  accused  had  no  authority 
to  sign  checks  for  the  firm.  Held,  that  this  wui 
sufiicient  evidence  to  justify  the  commissiouer 
in  committing  the  accused  for  extradiiion. 

3.  So  long  as  the  prisoner  is  tried  upon  th«» 
facts  which  appeared  in  evidence  before^  the 
coniniiasioner  who  commiited  him  for  extradition, 
nnd  upon  (Uio  of  the  chaigis  for  whicli  he  was 
suiTondort'd.  it  is  immnttM-i:il  whether  he  is  in- 
dicted on  all  of  such  charRes. 

Appeal  from  the  Circuit  Court  of  tlie  United 
States  for  the  Southern  District  of  New  York. 

This  was  an  appeal  from  a  final  order  of 
the  circuit  court  for  the  Southern  district  of 
New  York,  dismissing  writs  of  habeas  corpus 
and  certiorari  sued  out  by  the  appellant  to 
obtain  his  release  from  the  custody  of  the 
marshal  of  that  district  and  the  warden  of 
the  jail  of  the  city  and  county  of  New  York. 

Tlie  proceedings  were  originally  instituted 
by  a  complaint  made  before  a  commissioner 
of  the  circuit  court,  duly  authorized  to  act 
in  cases  of  extradition,  by  her  Britannic 
majesty's  consul  general  at  the  city  of  New 
York,  who  charged  the  appellant  with  the 
crimes  of  forgery,  larceny,  embezzlement, 
and  false  entries,  committed  in  the  city  of 
London,  and  demanded  his  extradition  under 
article  10  of  the  treaty  of  November  10, 1842, 
and  article  1  of  the  treaty  supplemental 
thereto,  of  March  25,  1890. 

The  commissioner  held  that  the  evidence 
clearly  showed  that  the  appellant  had  been 
guilty  of  a  crime  specifically  mentioned  in 
the  treaty  stipulations  between  the  two  coan-^ 
tries,  and  accordingly  held  him  to  await  theS 
action  of  the*8ecretary  of  state  and  the  final* 
warrant  of  delivery.  Appellant  thereupon 
sued  out  from  the  circuit  court  writs  of 
habeas  corpus  and  certiorari;  but  that  court, 
holding  that  there  was  legal  evidence  upon 
which  the  commissioner  could  properly  exer- 
cise his  judgment  as  to  the  guilt  or  inno- 
cence of  the  accused,  dismissed  the  writs, 
and  remanded  the  prisoner  to  the  custody  of 
the  marshal  for  the  Southern  district  of  New 
York.  From  that  order  petitioner  appealed 
to  this  court. 


Lorenzo   Semple,   for  appelant. 
Fox,  for  appellees. 
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Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  question  before  the  commissioner  in 
this  case  was  whether,  in  the  language  of 
the  treaty  of  l&i2,  art  10  (8  Stat  572,  576), 
there  was  "such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offense 
had  been  there  committed";  in  other  words, 
whether,  according  to  our  laws,  there  was 
probable  cause  to  believe  him  guilty  of  the 
crimes  charged.  Rev.  St.  §  5270;  Benson  ▼. 
McMahon,  127  U.  S.  457,  462,  8  Sup.  Ct  124a 
The  question  befor^giflib Jgy  even  narrowef 
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than  thttt»  viz.  whether  there  was  any  legal 
evidence  at  all  upon  which  the  commissioner 
could  decide  that  there  was  evidence  suffi- 
cient to  justify  his  commitment  for  extradi- 
tion; or.  as  stated  In  Omelas  v.  Ruiz.  161  U. 
S.  r»02,  508,  16  Sup.  Ct.  689.  691,  "If  the  com- 
mitting magistrate  has  jurisdiction  of  the 
subject-matter  and  of  the  accused,  and  the 
offense  charged  is  within  the  terms  of  the 
freaty  of  extradition,  and  the  magistrate.  In 
niTlvInpr  at  a  decision  to  hold  the  accused, 
has  before  him  competent  legal  evidence  on 
which  to  exercise  his  judgment  as  to  wheth- 
er the  facts  are  sutflclent  to  establish  the 
criminality  of  the  accused  for  the  purpose 
of  extradition,  such  decision  cannot  be  re- 
viewed on  habeas  corpus."    See,  also,  In  re 

cLuls  Otciza  y  Cortes,  136  U.  S.  330.  10  Sup. 

Set.  1031. 

•  'The  evidence  before  the  commissioner  tend- 
ed to  show  that  Bryant  was  employed  by 
tlie  firm  of  Morrison  &  Marshall,  of  London, 
as  bool^keeper  and  assistant  cashier  from 
.January  to  October.  1896,  at  a  salary  of  £104 
per  annum;  that  he  had  under  his  control 
the  check  books  of  the  firm,  and  the  paid 
cliecks  returned  from  the  bank,  although  he 
was  not  authorized  to  sign  the  firm*s  name 
to  checks;  that  the  firm  kept  an  account 
with  the  London  office  of  the  Commercial 
Bank  of  Scotland;  and  that  such  account 
was  charged  with  the  three  following  checks. 
y\z.:  June  23d,  £500;  August  14th.  £500; 
September  1st,  £720.  These  checks  purport- 
ed to  be  drawn  on  the  bank,  and  to  be  signed 
by  Morrison  &  Marshall,  and  were  presented 
for  payment  by  the  Provincial  Bank  of  Eng- 
land, and  wore  paid  and  debited  to  Morrison 
&  Marshall. 

It  further  appeared  that  Bryant  kept  an 
account  with  the  Provincial  Bank,  In  which 
he  deposited  on  June  22d  a  check  for  £500, 
on  August  18th  a  check  for  £500,  and  on  Sep- 
tember 9th  a  check  for  £720,  which  were 
credited  to  his  account.  It  appeared  that 
the  three  checks  paid  by  the  Commercial 
Bank  were  abstracted  from  two  check  books 
which  were  not  In  use  at  the  time,  and  were 
accessible  to  Bryant.  No  entry  was  made 
upon  the  counterfoils,  or,  as  they  are  called 
in  this  country,  the  "stubs."  of  the  check 
books  from  which  they  were  taken;  nor  was 
any  memorandum  of  such  checks  anywhere 
entered;  nor  were  these  checks  among  those 
received  back  from  the  bank  in  the  ordinary 
way. 

It  further  appeared  that  Morrison  &  Mar- 
Bliall  had  a  sum  exceeding  £5.000  carried  to 
the  credit  of  a  "suspense  account"  in  their 
ledgers,  with  which  account,  however,  Bry- 
ant had  no  authority  to  Interfere.  He  did, 
however,  bring  a  credit  of  £2.000  from  such 
"suspense  account"  to  a  fictitious  account, 
which  he  opened  In  the  ledger  in  the  name  of 
T.  H.  North.  Against  this  credit  of  £2.000 
he  debited  two  Items  of  £780  and  £1.220. 
The  £780  was  posted  in  the  ledger  from  the 
rash  book,  and  consisted  of  £280  and  the  £500 


represented  by  the  first  check  paid  June  23d. 
The  £1,220  was  represented  by  the  checks 
paid  August  14th,  £500.  and  September  10th,  fc. 
£720.  These  amounts  Bryant  did  not  carry  •. 
•out  In  the  cash  column  of  the  cash  book,  but, 
in  order  that  the  balances  of  the  cash  book, 
ledger,  and  banker's  pass  book  should  agree, 
he  added  the  sum  of  £1,220  to  the  total  at  the 
bottom  of  the  page,  notwithstanding  that 
amount  was  not  In  the  column,  nor  was 
there  any  entry  in  the  cash  book  relating  to 
the  £1,220,  which  could  be  posted  to  North's 
fictitious  account. 

Upon  this  evidence,  the  appellant  contend^ 
cd— First,  that  there  was  no  testimony  be' 
fore  the  commissioner  tending  to  show  that 
he  had  been  guilty  of  forging  the  three 
checks;  second,  that.  If  It  were  shown  that 
he  had  made  false  entries  upon  the  books  ot 
Morrison  &  Marshall,  this  would  not  consti- 
tute an  offense  for  which  he  could  be  extra- 
dited, for  the  reason  that,  when  the  treaty 
of  1^2  was  executed,  the  n<aklng  of  false 
entries  was  not  forgery;  third,  that  as  to  the 
additional  sum  of  £280,  which  the  relator 
was  charged  with  embezzling,  there  was  no 
evidence  of  criminality;  fourth,  that,  if  there 
were  evidence  sufficient  to  hold  appellant 
upon  the  charge  of  forgery  of  the  three 
checks,  he  could  not  be  held  as  for  larceny 
or  embezzlement,  and  that.  If  he  were  held 
for  embezzlement  from  Morrison  &  Marshall, 
he  could  not  be  also  held  for  obtaining  the 
same  money  from  the  bank  upon  the  forged 
checks;  fifth,  that,  as  he  could  only  be  tried 
for  the  particular  olfense  for  which  he  is 
surrendered,  the  demanding  government  and 
the  commissioner  should  have  elected,  and. 
If  the  latter  deemed  the  evidence  sufficient 
to  commit  upon  the  one  charge,  he  should 
not  have  been  committed  upon  the  other. 

We  think  there  was  legal  evidence  against 
the  prisoner  upon  which  the  commissioner 
was  authorized  to  act,  and  that  Is  sufficient 
for  the  purposes  of  this  case.  If  It  were 
true  that  three  checks  were  missing  from 
the  check  books  of  Morrison  &  Marshall  to 
which  the  prisoner  had  access,  and  no  cor- 
responding memoranda  were  made  on  the 
stubs;  that  three  checks  were  presented  to 
the  Commercial  Bank  by  a  bank  at  which 
the  appellant  kept  a  personal  account,  and 
this  account  showed  a  credit  of  three  checks.oo 
which  upon  the  following  day  were  presentedS 
and  paid  by  the*Commercial  Bank;  and  that* 
the  appellant  had  no  authority  to  sign  checks 
for  Morrison  &  Marshall,— the  inference  Is  at 
least  a  reasonable  one  that  these  checks 
were  forged  by  the  appellant.  The  commis- 
sioner was  of  opinion  that,  if  the  moneys  of 
the  firm  were  not  actually  obtained  by  for- 
gery, they  were  obtained  by  embezzlement 
or  larceny,  or,  at  least,  there  was  probable 
cause  to  believe  that  they  were  so  obtained. 
So  long  as  the  prisoner  Is  tried  upon  the 
facts  which  appeared  In  evidence  before  the 
commissioner,  and  upon  the  charges  or  one 
of  the  charges  for  which  he  Is  sarrendered. 
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It  fs  Immaterial  whether  the  Indictment 
against  him  shall  contain  counts  for  forgery, 
larceny,  or  embezzlement  That  is  a  matter 
of  practice  with  whicli  we  have  nothing  to 
do.  While  the  original  treaty  of  1S42  au- 
thorized the  surrender  only  for  the  crime  of 
forgery,  or  the  utterance  of  forged  paper, 
the  supplemental  treaty  of  March  25,  1800 
(26  Stat  1506),  included  both  embezzlement 
and  larceny. 
The  order  of  the  circuit  court  is  affirmed. 

a67  u.  a  81)  — — 

LATTA  et  aL  T.  GRANGER. 
(May  10,  1897.) 
No.  30S. 
Afpsal  ahd  Errob—Constructioit  of  Manbatb. 
Where  a  decree  as  to  rents  and  improve- 
ments, based  upon  a  master's  report  was  revers- 
ed for  error  in  taking  the  accounting  back  of  the 
filing  of  the  bill,  it  seems  that  there  should  have 
been  merely  a  restatement  of  the  account,  and 
that  the  circuit  court  had  no  power  to  again  go 
into  the  questions  of  rental  rate  and  value  of 
Improvements;     but,    whether    so    or    not,    the 
values  fixed  by  the  first  report  and  decree,  be- 
mg  correct  on  all  the  evidence,  should  be  made 
the  basis  of  the  account. 

Appeal  from  the  United  States  Circuit 
Oourt  of  Appeals  for  the  Eighth  Circuit 

See  15  C.  a  A.  228,  68  Fed.  69. 

U.  M.  Rose  and  G.  B.  Rose,  for  appeHants. 
John  McClure,  for  appellee. 

•  *Ur.  Chief  Justice  FULLER  delivered  the 
opinion  of  the  court 

W.  H.  Gaines  leased  a  tract  of  ground  now 
included  In  lot  16,  block  68,  Hot  Springs, 
Ark.,  in  1875,  for  one  year,  with  the  right 
of  renewal  from  year  to  year,  until  the  title 
to  the  Hot  Springs  quarter  section  was  set- 
tled, to  Perry  Huff,  at  a  rental  of  |160  a 
year,  payable  in  monthly  Installments.  The 
lot  was  described  In  the  lease  as  16  feet  in 
width,  and  the  rate  was,  therefore,  $19  per 
front  foot  In  1876  the  United  States  took 
possession  of  the  lot  and,  It  is  alleged,  sub- 
sequently leased  it  to  Huff,  through  a  re- 
ceiver appointed  by  the  court  of  claims, 
though  no  such  lease  is  In  the  record.  After- 
wards Huff  sold  all  his  right  title,  and  in- 
terest in  the  lot  to  Vina  Granger  and  Eva  M. 
James,  who  took  with  knowledge  of  the  der- 
ivation of  Huff*s  interest 

The  general  history  of  the  litigation  of 
which  this  case  is  a  branch  will  be  found  in 
the  Hot  Springs  Cases,  92  U.  S.  698,  and  Rec- 
tor V.  Gibbon,  111  U.  S.  27G,  4  Sup.  Ct.  605. 

This  was  a  bill  filed  May  23,  1SS4,  In  the 
circuit  court  of  the  United  States  for  the 
Eastern  district  of  Arkansas,  by  W.  H. 
Gaines  and  wife  against  Perry  Huff,  Eva  M. 
James,  and  Vina  Granger  for  a  decree  that 
the  legal  title  of  the  lot  was  held  by  defend- 
ants in  trust  for  plaintiffs,  for  possession, 
and  for  an  accounting.  The  case,  in  its  prog- 
ress, was  discontinued  as  against  Huff  and 
James,  and  executors  were  substituted  as 
plaintiffs.    A  decree  was  rendered  on  March 


2,  1887,  transferring  title  from  defendant, 
Granger,  to  plaintiffs,  and  directing  defend- 
ant to  make  a  deed  accordingly;  and  the 
case  was  referred  to  a  special  master  to  as- 
certain and  report  the  value  of  the  rents  of  g 
the  lot  since  tbe  award  made  by*the  commis-  • 
sioners  sppointed  under  the  act  of  congress 
of  March  3,  1877  (19  Stat  377,  c  105);  the 
amount  of  taxes  paid  by  defendant  on  the 
lot  since  that  award;  and  tbe  value  of  th^ 
improvements  made  upon  the  lot  before  the 
award,  and  afterwards.  This  decree  placed 
the  then  value  of  the  lot  at  $5^500.  The  mas- 
ter filed  his  report  April  9,  1887,  In  which  he 
found  the  rental  value  of  the  lot  without  im- 
provements to  be  |10  per  front  foot  per  an- 
num, and  that  the  frontage  was  21.2  feet;  that 
the  present  value  of  the  improvements  was 
$1,800;  and  the  amount  of  taxes  which  had 
been  paid. 

On  November  10,  1887,  a  final  decree  was 
rendered,  overruling  exceptions  to  the  master's 
report,  and  stating  an  account  between  the 
plaintiffs  and  defendant  as  follows:  The 
amount  due  to  plaintiffs  for  rent  "according 
to  the  terms  of  the  lease,  from  the  date  of 
award  to  the  date  of  filing  of  the  bill  in  this 
case  and  interest";  the  amount  due  plain- 
tiffs "since  said  date  and  until  the  filing  of 
the  master's  report,  the  rental  value  of  the 
property,  and  Interest  annually,"  and  the 
"amount  of  rent  to  date  of  this  decree"; 
and,  on  the  other  hand,  the  amount  due  de- 
fendant for  taxes  paid  and  interest;  the 
amount  of  purchase  money  paid  by  her  to 
the  government  for  the  lot  and  interest;  and 
the  present  value  of  the  improvements  fixed 
at  $1,800.  The  account  as  stated,  left  a  bal- 
ance due  defendant  of  $555.12,  for  which  re- 
covery was  decreed;  and  it  was  further  de- 
creed that  plaintiffs  be  pat  in  possession. 
From  this  decree  an  appeal  was  prayed  to 
this  court  and  the  decree  reversed.  Goode 
y.  Gaines,  145  U.  S.  141, 12  Sup.  Ct  839. 

We  reversed  that  decree  because,  in  view 
of  the  circumstances  detailed  in  the  opinion, 
we  thought  that  the  accounting  should  not 
be  carried  back  of  the  filing  of  the  bill.  May 
23,  1884,  except  as  to  one  item.  And  it  was 
said:  "We  are  of  opinion  that  the  account- 
ing between  the  parties  should  be  stated 
both  as  to  debit  and  credit  from  the  23d  of 
May,  18S4,  with  the  exception  of  the  credit 
for  the  amounts  paid  to  the  government  for 
tbe  lots,  of  which  payments  we  regard  ap- 
pellees as  getting  the  entire  benefit  and  that 
no  increased  rents  should  be  allowed  on  ac-JJ 
count  of  the  Improvements,  as^appellees  are* 
only  to  be  held  to  their  value  as  of  the  date 
of  the  decrees.  In  other  words,  appellants 
should  be  charged  with  rental  value  from  the 
date  of  the  filing  of  the  bills  to  the  rendition 
of  the  decrees,  with  interest,  and  should  be 
credited  with  taxes,  etc.,  paid  after  the  date 
of  the  filing  of  the  bills,  with  interest,  and 
also  with  the  amounts  paid  the  government 
for  the  different  parcels,  with  interest  from 
the  dates  of  payment,  as  well  aa  with  thm 
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value  of  the  Improvementfl,  In  each  Instance, 
at  the  time  of  the  rendition  of  the  decrees." 

That  decision  was  rendered  In  several  cases 
considered  and  disposed  of  at  the  same  time. 
Onr  mandate  having  gone  down  to  the 
circuit  court  "for  further  proceedings  to  be 
liad  therein  In  conformity  to  the  opinion  of 
this  court,"  that  court  held  that  the  defend- 
ant was  entitled  to  enter  upon  her  defense 
as  If  the  whole  matter  was  again  at  large. 
Thereupon  plaintiffs  made  an  application  to 
this  court  for  a  writ  of  mandamus  command- 
ing the  judge  of  the  circuit  court  to  carry 
out  the  decree  heretofore  made  in  the  cause 
by  this  court.  The  mandamus  was  gi-anted, 
and  the  case  is  reported  Gaines  v.  Rugg,  148 
U.  S.  228,  240,  13  Sup.  Ot  611.  Mr.  Justice 
niatchford,  delivering  tlie  opinion  of  the 
court,  said:  "It  Is,  we  think,  very  plain  that 
so  much  of  the  decree  of  the  circuit  court  of 
November  11,  1887,  as  was  not  disapproved 
by  this  court  still  stands  in  full  force.  What- 
ever there  is  to  impair  that  decree  must 
be  sought  for  only  in  the  opinion,  decree,  and 
mandate  of  this  court.  This  court  held  that 
no  objection  could  be  sustained  to  the  provi- 
sions of  the  decree  of  the  circuit  court  as  to 
the  title.  It  found  error  only  In  the  rules 
prescribed  by  the  circuit  court  for  the  talk- 
ing of  the  account,  and  the  decree  of  that 
court  was  reversed  only  for  the  purpose  of 
tailing  an  account  according  to  the  principles 
laid  down  by  this  court.  As  the  decree  of 
the  circuit  court  In  regard  to  the  title  was 
not  Invalidated  by  the  action  of  this  court 
on  the  appeal,  the  circuit  court  had  no  right 
to  set  aside  that  decree  as  respected  the  title 
nearly  five  years  after  It  was  rendered.  The 
decree  was  beyond  the  control  of  the  circuit 

»  court,  unless  on  a  bill  of  review  duly  filed; 

f  and  the'tlme  for  filing  a  bill  of  review  had 
long  ago  elapsed.  The  circuit  court  could  do 
nothing  to  affect  the  decree,  except  In  obedi- 
ence to  the  mandate  of  this  court." 

After  the  mandamus  was  granted,  the  cir- 
cuit court  entered  the  decree  as  ordered,  and 
appointed  another  special  master,  directing 
him  "to  proceed  to  state  an  account  between 
said  parties  according  to  the  terms  of  this  de- 
cree, and  to  that  end  he  shall  take  testimony 
in  writing  of  all  witnesses  produced,  and  shall 
report  the  same  with  aU  his  proceedings  and 
findings  herein  to  this  court."  The  statement 
of  the  account  was,  In  Itself,  as  the  case  stood, 
a  mere  matter  of  computation,  and  the  record 
docs  not  show  that  there  had  been  any  surren- 
der of  possession,  or  any  other  act,  after  the 
decree  of  November  10,  1887,  which  would  af- 
fect the  final  result.  The  master,  however. 
Instead  of  restating  the  account,  corrected  in 
the  particulars  Indicated  by  us,  proceeded  to 
take  new  proofs  as  to  rental  value  and  the 
value  of  the  improvements,  and  thereupon 
found  the  value  of  the  Improvements  to  be 
$2,625,  and  cut  down  the  rents  to  $6  per  front 
foot  The  report  was  excepted  to,  the  excep- 
tions overruled,  and  a  decree  rendered  Janu- 
ary 23, 1804,  that  plaintiffs  pay  defendants  the 


sum  of  12,316.23.  From  this  decree  plaintiffs 
prosecuted  an  appeal  to  the  circuit  court  of  ap- 
l)eals  for  the  Eighth  circuit,  the  decree  was  af- 
firmed, and  the  case  was  then  brought  to  tl)i.«> 
court.  32  U.  S.  App.  342.  15  C.  C.  A.  21iS. 
and  68  Fed.  69. 

In  these  proceedings  In  the  circuit  court  there 
was  error,  and  its  decree  must  be  reversed.  II 
Is  ti-ue  that  in  Goode  v.  Gaines  we  said  that 
defendants  "should  be  charged  with  rental 
value  from  the  date  of  the  fiUng  of  the  bills 
to  the  rendition  of  the  decrees  with  Interest," 
but  we  did  not  Intend  to  be  understood  aa 
holding  that  the  rental  value  after  that  date 
had  not  been  satisfactorily  determined,  and 
had  in  mind  in  that  regard  only  the  exclusion 
from  the  decree  of  November  10,  1887,  of  the 
amount  found  due  plaintiffs  for  rent  prior  to 
that  date,  together  with  Interest  thereon.  Nor 
did  we  Intend  that  the  finding  by  that  decree 
of  the  then  value  of  the  improvements  should 
be  disturbed. 

The  reversal  of  that  decree  amounted  tog 
nothing  more  than*a  vacating  of  the  account- • 
Ing  so  as  to  permit  of  a  modification  thereof  In 
particulars  pointed  out  with  suflicient  preci- 
sion In  the  opinion,  and  It  miglit  well  be  held 
that  the  circuit  court  had  no  power,  under  our 
mandate,  to  again  go  into  the  questions  of  rent- 
al rate  and  value  of  Improvements,  for  they 
had  been  determined,  and  an  accounting  was 
only  required  to  bring  the  amounts,  including 
subsequent  taxes,  if  any,  paid  by  defendant, 
and  Interest,  down  to  date. 

But,  apart  from  that,  the  rent  prescribed  by 
the  lease  was  at  the  rate  of  $10  per  front  foot, 
and  this  did  not  appear  from  the  extrinsic  evi- 
dence to  be  unreasonable  or  excessive.  Nor 
does  the  additional  evidence,  when  carefully 
analyzed,  all  the  evidence  being  taken  togeth- 
er, compel  to  any  other  conclusion. 

So  that,  without  being  absolutely  controlled 
by  the  terms  of  the  lease,  and  without  at- 
tributing conclusive  effect  to  the  first  report 
and  the  decree  thereon,  we  remain  of  opinion 
that  the  rental  value  per  annum  of  $10  per 
front  foot,  and  the  sum  of  $1,800  as  the  value 
of  the  improvements,  should  be  decreed.  As 
to  this  last  item,  the  lapse  of  time  would  not 
Increase  the  value,  and  there  Is  no  evidence  in 
the  record  of  additional  improvements  since 
the  filing  of  the  bill,  if  subsequent  improve- 
ments could  in  any  aspect  be  allowed  for. 

And  it  should  be  observed  that  It  Is  clear 
that  under  the  circumstances  tills  is  not  a  case 
for  the  application  of  the  principle  of  the  ac- 
ceptance by  an  appellate  court  of  the  conclu- 
sions of  a  master,  concurred  In  by  the  trial 
court,  when  depending  on  conflicting  testi- 
mony. We  cannot  permit  our  views  to  be 
overcome  by  presumptions  In  favor  of  this 
second  report  and  decree. 

The  decree  will  be  reversed  at  appellee's 
costs,  and  the  cause  remanded  to  the  circuit 
court  with  directions  to  enter  a  decree  to  the 
effect  that  all  the  right,  title,  claim,  and  inter- 
est of  defendant  In  and  to  lot  16,  block  68,  In 
the  city  of  Hot  Springs,  Ark.,  be,  and  the  same 
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Is.  dorrstcf!  ont  of  her  and  vested  in  said  plain- 
riffs,  and  tljnt  deftMidnnt  convej'  said  lot  to 
J r  1.1  i" tiffs,  or  fliat  a  master  do  it  for  her;  that 
•  plaintiffs  Imve  and  recover  of  defendant  the 
possession  of  said  lot  16  in  block  r>8.  and  that 
a  writ  of  possession  issue,  or  that  a  copy  of 
said  decree  be  served  upon  her.  which  shall 
operate  as  such  writ;  that  an  account  between 
plaintiffs  and  defendant  be  stated,  and  in  do- 
ing so  that  defendant  be  charged  with  the 
rental  value  of  the  lot  at  |10  per  front  foot  per 
annum  from  May  23.  1884,  down  to  date  of  de- 
cree, with  interest  on  the  same  from  the  eud 
of  each  year  at  the  rate  of  6  per  cent,  per  an- 
num; that  plaintiffs  be  charged  with  all  taxes 
paid  by  defendant  on  the  lot  since  May  23, 
1884,  with  interest  on  the  same  from  time  of 
payment  until  date  of  decree  at  the  rate  of  6 
per  cent,  per  annum;  also  with  $1,800,  adjudg- 
ed to  be  the  value  of  Improvements  placed  by 
defendant  on  said  lot;  also  with  the  sum  paid 
by  defendant  to  the  United  States  for  the  lot, 
and  Interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  the  date  of  payment  to  date 
of  decree,  and  that  Judgment  be  entered  for 
the  balance,  and  that  plaintiffs  recover  their 
costs  in  the  court  below. 

Decree  of  the  circuit  court  of  appeals  revers- 
ed; decree  of  circuit  court  reversed,  and  cause 
remanded  to  that  court,  with  directions  to  en- 
ter a  decree  In  conformity  with  this  opinion. 


(167  U.  S.  88) 

WABASH  R.  CO.  t.  CITY  OP  DEFIANCE. 

(May  10,  1897.) 

No.  239. 

Constitutional  Law— Impairmbnt  of  Contract 

— PKRMIftSION   BT   CiTT  TO  CONSTRUCT   BkJOOB 

— Chanob  or  Oradb  of  Street. 

L  A  city  ordinance  granting  to  a  railroad  com- 
pany permission  to  construct  bridges  over  its 
track  where  it  crosses  public  streets,  passed  pur- 
suant to  Rev.  St  Ohio,  $  2640,  giving  the 
common  council  power  to  control  all  streets  and 
bridges  within  the  corporation,  and  to  cause  the 
same  to  be  kept  *'in  repair  and  free  from  nui- 
sance," does  not  constitute  a  contract,  so  as  to 
preclude  the  council  from  so  changing  the  grade 
of  the  street  as  to  necessitate  the  removal  of 
the  bridges. 

2.  If  a  railroad  company  Is  entitled  to  compen- 
sation for  a  bridge,  the  removal  of  which  is  ne- 
cessitated by  a  change  in  the  grade  of  a  street,  it 
waives  its  right  thereto  by  failing  to  file  its 
claim  within  the  time  after  publication  of  no- 
tice prescribed  by  Rev.  St.  Ohio,  §  2315,  and 
cannot  thereafter  enjoin  the  improvement  on  the 
ground  that  compensation  has  not  been  tendered. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

This  was  a  petition,  in  the  nature  of  a  bill 
In  equity,  originally  tiled  in  the  court  of  com- 
mon pleas  for  Defiance  county,  Ohio,  to  en- 
join the  city  of  Defiance  from  proceeding  with 
a  contemplated  improvement  of  North  Clinton 
street  and  Ralston  avenue,  by  which  those 
streets  would  be  so  graded  as  to  necessitate 
the  removal  of  certain  bridges  erected  by  the 
plaintiff  over  its  roadway,  where  it  crosses 


those  streets,  and  also  the  approaches  con^ 
structed  by  the  plaintiff  to  those  bridges. 

The  niateiinl  facts  were  that  in  the  year  1887 
the  Wabash,  St.  I-ouIs  &  Pacific  Railway  Com- 
pany, then  operated  by  one  McNulta  as  receiv- 
er, crossed  two  public  streets  or  highways  in 
that  city,  known  as  the  "Holgate  Pike"  and 
the  *'Brunersburg  Road,"  respectively,  at  a 
grade  about  18  feet  below  the  grade  of  said 
streets  where  the  same  crossed  the  railway, 
and  that  there  were  two  overhead  wooden 
bridges  at  about  that  distance  above  the  track 
of  the  railway. 

On  December  20, 1887,  the  city  council  of  De-g 
fiance*passsed  an  ordinance  permitting  this  rail-* 
way  to  erect  new  bridges  over  and  across  its 
tracks,  where  the  same  crossed  these  two  high- 
ways, provided  said  bridges  should  be  of  good 
and  substantial  construction,  placed  in  the  cen- 
ter of  the  street,  with  18  feet  wide  roadway, 
good  and  substantial  sidewalks,  8  feet  on  each 
side  of  said  bridges,  and  with  proper  railings 
on  each  side  of  said  walks,  which  bridges  and 
walks  were  to  be  kept  In  good  repair  by  the 
company.  The  railway  was  further  required 
to  allow  a  distance  of  21  feet  In  the  clear  be- 
tween the  tops  of  its  rails  and  the  bottom  of 
the  floor  beams  of  the  bridges,  and  also  to  con- 
struct approaches  at  not  exceeding  m  Inches 
to  the  foot  grade,  and  to  make  the  same  solid 
by  either  stone  or  gravel,  etc.;  all  to  be  done 
to  the  approval  of  the  city,  and  to  be  kept  hi 
repair  by  the  company.  This  ordinance  U 
printed  at  length  In  the  margin,  i 

1  An  ordinance  permitting  Wabash,   St.  Louis 
and  Pacific  Railway  to  construct  bridges  at 
Holgate  pike  and  Brunersburg  road. 
Be  it  ordained,  by  the  oouncil  of  the  dty  of 
Defiance,  Ohio: 

Section  1.  That  the  Wabash,  St.  Louis  and 
Pacific  Railway  Company  is  hereby  authorised 
to  erect  new  bridges  over  and  across  the  track 
of  the  railway  of  said  companv  where  the  same 
crosses  the  public  streets  in  tne  Third  ward  of 
said  city,  known  as  the  Brunersburg  road  and 
Holgate  pike,  provided  said  bridges  shall  be  of 
good  and  substantial  construction,  placed  in  the 
center  of  said  street,  be  eighteen  feet  wide  road- 
way, with  good  and  substantial  sidewalk  eieht 
feet  wide  on  each  side  of  said  bridges,  with 
proper  railings  on  each  side  of  said  walks,  said 
bridges  and  sidewalks  to  be  at  all  times  kept 
in  good  order  and  repair  by  said  company.  And 
said  railway  company  is  hereby  further  author^ 
ized  to  construct  each  of  said  bridges  of  sufficient 
height  to  give  a  distance  of  twenty-one  feet  in 
the  clear  between  the  tops  of  the  rail  of  said 
railway  at  its  present  grade  and  the  bottom  of 
the  floor  beams  of  said  bridges,  provided  always 
that  said  company  shall  provide  and  construct 
good  and  suflicient  approaches  and  grade  to  each 
of  said  bridges,  and  extend  the  same  to  sufficient 
distance  to  give  a  grade  of  not  to  exceed  one 
and  one-fourth  inches  to  the  foot,  and  to  con- 
form to  the  width  of  the  present  street,  said 
grade  to  be  made  firm  and  solid,  by  either  stone 
or  gravel,  at  the  option  of  said  company,  pro- 
vided that  if  RTavel  be  used,  said  city  will  per- 
mit it  to  be  taken  from  tlieir  gravel  bed  without 
charge,  and  to  construct  and  keep  in  constant 
repair  good  and  proper  approaches  to  said  side- 
wnlkp,  and  brought  to  the  proper  level  of  the 
present  walk  by  broad,  safe  steps  where  the 
grade  would  be  too  great  for  a  safe  incline;  and 
all  to  be  done  to  the  approval  of  the  city,  and 
all  to  be  kept  in  repair  to  the  extent  of  said 


WABASH  B.  CO.  v-  CITY  OP  DEFIANCE. 


74S 


*  *  Thereupon  McNnlta.  acting  as  receiver, 
caused  these  overhead  bridges  to  be  construct- 
ed, with  thehr  approaches,  at  a  cost  of  more 
than  $2,300. 

The  terms  and  conditions  imposed  by  the  or- 
dinance seem  to  have  been  faithfully  kept  and 
performed  by  him  and  by  the  plaintiff,  since  it 
was  placed  In  possession  of  said  railway  prop- 
erty, which  was  sold,  under  a  decree  of  the 
United  States  circuit  court,  to  the  plaintiff,  as 
purchaser,  whereby  It  became  vested  with  the 
railway,  and  all  Its  rights  arishig  under  this 
ordinance. 

On  February  7,  1803,  the  conunon  council  of 
the  city  passed  two  ordinances  applicable  to 
North  Clinton  street,  formerly  known  as  the 
'Holgate  Pike,*  and  Balston  avenue,  formerly 
known  as  the  'Brunersburg  Road,'  changing 
the  grade  of  that  part  of  each  of  said  streets 
where  they  crossed  the  railway  track  to  the 
level  of  the  railway,  and  so  changing  the  ap- 
proaches as  to  cause  them  to  descend  to  the 
level  of  the  road;  and  further  providing  that 
the  cost  and  expense  of  such  Improvements 
should  be  paid  out  of  the  general  fund,  and 
levied  and  assessed  upon  the  general  tax  list 
upon  all  real  and  personal  property  In  the  cor- 
poration. 

Plaintiff  averred,  in  this  connection,  that  the 
sole  purpose  of  these  ordinances  was  to  cause 
the  overhead  bridges  and  the  approaches  there- 
to to  be  destroyed  and  removed,  and  the  cross- 
ing of  said  highways  reduced  to  a  crosshig  of 
the  same  grade  as  the  railway  tracks;  that,  if 
^the  city  is  allowed  to  carry  out  its  purpose, 

•  «uch  crossings  will  be  extremely  dangerou8*to 
all  persons  having  occasion  to  use  the  same,  by 
the  fact  that  the  roads  will  approach  the 
tracks  at  a  steep,  downward  decline  on  both 
sides;  that  the  railway  track  at  these  points 
ts  on  a  heavy  grade,  which  renders  it  very 
difficult  to  control  the  speed  of  trains:  and 
that  the  danger  of  a  grade  crossing  will  be 
vastly  increased.  Plaintiff  further  averred: 
That  since  the  year  185G  its  railway  track  had 
been  crossed  by  said  highways  by  overhead 
crossings,  consisting  of  bridges  about  18  feet 
in  the  clear  above  the  level  of  the  tracks. 
"That  said  highways  then,  as  now,  crossed  the 
railway  track  at  points  near  together,  to  wit, 
about  196  feet,  and  converge  so  as  to  meet  at 
a  distance  of  70  feet  from  the  railway  right 
of  way.  That  the  railway  track  at  said  cross- 
ings lies  in  a  deep  cut,  about  11  or  12  feet 
below  the  natural  surface  of  the  ground,  and 


company's  right  of  way  at  all  times  by  said 
eampany. 

Sec.  2.  The  entering  upon  the  work  of  oon- 
stmcting  said  bridjjres  by  said  company  shall  be 
taken  as  an  acceptance  of  the  terms  thereof  by 
fjaid  company,  and  shall  be  reiforded  as  supersed- 
ing any  contract  or  agreement  heretofore  exist- 
iuf?  between  said  company  and  said  city  as  to 
either  of  said  bridges. 

Sec.  3.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and  due 
publication. 

Done  at  the  council  chamber  in  regular  session 
this  20th  day  of  December.  1887. 

Attest:  Jaa  A  Kltchei,  City  Clerk. 


Is  on  a  heavy  down  grade  and  enrve;  and,  on 
one  of  said  highways,  bulldlnga  are  ao  located 
as  to  almost.  If  not  entirely,  cut  off  the  view 
of  approaching  trahis  from  persons  approach- 
ing said  track  from  the  southerly  side  of  the 
same.  That  if  said  crossings  are  reduced  to 
grade,  as  proposed  by  said  ordinances,  the  ap- 
proaches to  said  track  will  be  down  a  steep 
inclined  plane  on  both  sides  of  said  track,  on 
both  said  highways,  so  that  at  said  crossings 
the  said  highways  will  be  cut  to  a  depth  of 
about  11%  feet  below  the  adjacent  hinds. 
That  it  will  be  almost,  if  not  quite,  impossible 
for  heavily  loaded  teams  to  stop  for  trains 
when  approaching  said  track;  and  that  by 
reason  of  the  deep  cuts  both  of  said  railway 
and  highways  in  which  said  crosshigs  will  be 
located,  and  of  the  curve  and  grade  of  aaid 
railway  at  said  points,  the  sound  of  any  signal 
and  the  sound  and  sight  of  approachhig  trains 
will  be  cut  off,  and  said  crossings  will  be  ex- 
cessively difficult,  and  dangerous  to  the  lives 
of  persons  crossing  plaintUTs  track  along  said 
highwajTS,  and  to  the  lives,  Ihnba,  and  prop- 
erty of  its  passengers  and  patrons  being  car- 
ried on  the  trains  of  the  plaintiff,  on  account 
of  unavoidable  accidents  and  collisions  there 
happening,  and  that  thereby  there  will  be  cast 
upon  the  plaintiff  an  additional  burden  and  lia- 
bility to  its  said  passengers  and  the  public. 
That  the  natural  conformity  of  the  lands  atg 
said* crossing  is  such  as  to  make  overhead* 
bridge  crossings  of  said  public  highways  over 
plahitiff's  said  track  absolutely  essential  to  the 
public  safety." 

The  answer  admitted  moat  of  the  allegations 
of  the  petition,  and  averred  that  notice  was 
duly  published  of  the  proposed  improvements 
in  a  newspaper  of  general  circulation  in  the 
dty  of  Denance,  and  written  notice  was  duly 
served  upon  the  plaintiff,  but  that  the  plaintiff 
did  not  at  any  time  file  any  daim  for  damages 
by  reason  of  such  improvements,  whereby  it 
has  waived  the  same,  and  is  barred  from  claim- 
ing such  damages. 

Upon  a  hearing  upon  pleadings  and  proofs  hi 
the  court  of  common  pleas,  the  petition  was 
dismissed.  Plahitiff  appealed  to  the  circuit 
court,  and  applied  for  an  Interlocutory  Injunc- 
tion, which  was  granted,  but  was  subsequent- 
ly dissolved  upon  final  hearing,  and  the  petition 
again  dismissed.  10  Ohio  Oh*.  Ct.  27.  The  case 
was  carried  by  writ  of  error  to  the  supreme 
court  of  the  state,  and  the  judgment  of  the 
circuit  court  affirmed.  52  Ohio  St.  262,  40  N. 
£.  89.  Whereupon  plaintiff  sued  out  a  writ  of 
error  from  this  court 

Alexander  L.  Smith  and  Henry  Newbegin, 
for  plahitiff  in  error.  W.  H.  Hubbard,  for  de- 
fendant in  error. 

Mr.  Justice  BROWN,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

PlaintifiTs  right  to  an  injunction  was  urged 
in  the  state  courts  upon  several  grounds,  but 
the  only  questions  presented  to  us  are  wheth* 
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er  the  ordinance  of  December  20,  1887,  per- 
mitting the  railway  to  construct  the  bridges 
and  their  approaches,  constituted  a  contract 
between  the  railway  company  and  the  city 
for  the  perpetual  maintenance  of  such  bridges; 
and  whether  the  subsequent  ordinances  of  Feb- 
ruary 7,  1893,  impaired  the  obligation  of  such 
contract,  or  deprived  the  plaintiff  of  its  prop- 
erty, or  the  use  and  enjoyment  thereof,  with- 
out compensation,  or  without  due  process  of 
5  law. 

*We  have  found  some  difficulty  in  evolving 
any  contract  at  all  from  the  ordinance  of  De- 
cember 20,  1887,  which,  upon  its  face,  is  a  per- 
mission or  authority  to  construct  these  bridges 
under  certain  requirements  and  specifications, 
and  to  keep  them  in  reimir.  It  seems  that  in 
the  original  construction  of  the  railroad,  In 
1855,  a  deep  cut,  of  11  to  12  feet,  was  made  at 
and  between  these  highway  crossings,  and  in 
restoring  the  highway  to  a  passable  condition, 
as  the  company  was  required  to  do  under  the 
law  of  Ohio,  wooden  bridges  were  constructed 
over  the  railroad  track,  and  distant  from  it, 
In  the  clear,  about  IC  feet  After  the  construc- 
tion of  the  railroad,  and  some  time  prior  to  the 
year  1876,  this  territory  was  brought  within 
the  limits  of  the  village  of  Defiance,  and  re- 
mained within  such  limits  until  the  village  was 
organized  as  a  city. 

In  1876  the  village,  wishing  a  sidewalk  or 
footbridge  constructed  over  the  track  of  the 
company,  entered  Into  an  agreement  with 
the  company,  embodied  In  a  village  ordi- 
nance, by  which  the  latter  gave  permission 
to  the  village  to  erect  and  maintain  a  foot- 
bridge across  its  track,  which  the  village 
agreed  to  keep  and  maintain  forever  in  safe 
condition  and  good  repair  at  its  own  cost. 
It  was  further  agreed  that  the  maintenance 
of  such  footbridge  or  sidewalk  should  be 
subject  to  the  inspection  and  approval  of  the 
railroad  company's  engineer,  and  should  be 
built,  renewed,  and  repaired  from  time  to 
time  as  directed  by  such  engineer,  the  vil- 
lage agreeing  to  be  responsible  for  its  safe 
repair  and  maintenance. 

About  the  year  1880  the  village  was  organ- 
ized into  a  city,  and  in  the  year  1887  the  rail- 
road company,  in  order  to  prevent  accidents, 
decided  to  elevate  the  bridges,  and  for  that 
purpose  applied  to  the  city  council  for  au- 
thority to  do  so.  This  authority  was  given 
by  the  ordinance  of  December  20,  1887. 

The  language  of  this  ordinance  is  rather 
that  of  a  license  than  that  of  a  contract. 
The  railway  is  authorized  to  erect  new 
bridges  of  a  certain  construction,  provided 
that  the  company  shall  also  build  snfHcient 
approaches  and  grade  to  each  of  said  bridges, 

?and  keop  them  in  good  repair.  The  city  it- 
self *ngreoR  to  do  nothing,  except  to  permit 
gravel  to  be  taken  from  its  gravel  bed,  with- 
out charge,  for  the  construction  of  such  ap- 
proaches. It  does  not  agree  that  the  bridges 
or  their  approaches  shall  remain  any  partic- 
ular length  of  time,  or  that  it  shall  not  make 
new  requirements  as  the  growth  of  the  city 


may  seem  to  suggest  The  only  contract  as 
to  time  which  could  possibly  be  extracted 
from  this  ordinance  would  be  that  the  rail- 
way company,  on  building  the  bridges  and 
approaches,  should  be  entitled  to  maintain 
them  in  perpetuity.  The  result  would  be 
that  if  the  city  should,  in  the  growth  of  its 
population,  become  thickly  settled  In  the 
neighborhood  of  these  bridges,  they  would 
stand  forever  in  the  way  of  any  improve- 
ment of  the  streets.  This  proposition  is 
clearly  untenable.  It  is  incredible,  in  view 
of  the  language  of  this  ordinance,  that  the 
city  could  have  intended,  or  the  railroad 
company  have  expected,  that  the  former 
thereby  relinquished  forever  the  right  to  Im- 
prove or  change  the  grade  of  these  streets. 

If  It  were  possible  that  a  city  could  make 
such  a  contract  at  all,  it  could  only  be  done 
by  express  authority  of  the  legislature,  and 
in  language  that  would  admit  of  ho  other 
interpretation.  It  is  claimed  that  the  e<m- 
sti-uction  of  the  sidewalks  by  the  railroad 
company  was  a  consideration,  since  it'  had 
been  the  duty  of  the  city,  up  to  that  time, 
to  keep  them  in  repair,  but  it  surely  could 
not  be  a  consideration  for  the  perpetual 
maintenance  of  the  bridges.  If  It  were  a 
consideration  for  anything,  it  would  simply 
be  for  the  permission  given  to  the  railway 
to  build  the  bridges,— a  permission  obtained 
upon  a  special  application  of  the  railway 
company.  Properly  construed,  this  ordi- 
nance was  simply  a  license  to  the  company 
to  build  these  bridges,  and  to  continue  them 
until  the  city  council  should  conclude  that  It 
was  for  the  public  Interest  to  so  change  the 
grade  of  the  street  as  to  make  It  a  level 
crossing. 

That  the  city.  In  the  absence  of  a  statute 
permitting  it,  would  have  no  authority  to  en- 
ter into  such  a  contract  with  the  railroad 
company,  is  admitted;  but  it  is  claimed  that 
such  authority  is  found  in  section  3263  of 
the  Revised  Statutes  of  Ohio,  which,  so  far 
as  the  same  is  material,  is  as  follows:  **It 
it  be  necessary  in  the  location  of  any  part  of^ 
a  railroad  to*occupy  any  public  road,  street,* 
alley,  way  or  ground  of  any  kind,  or  any 
part  thereof,  the  municipal  or  other  corpo- 
ration, or  public  officers  or  authorities,  own- 
ing or  having  charge  thereof  and  the  com- 
pany, may  agree  upon  the  manner,  terms 
and  conditions  upon  which  the  same  may  be 
iiped  or  occupied,"  etc.  By  the  next  section 
(32S4),  whenever,  in  the  construction  of  a 
railroad,  a  public  road  or  stream  of  water  is 
crossed  or  diverted  from  its  location  or  bed, 
the  company  is  required,  without  unneces- 
sary delay,  to  place  such  road  or  stream  *ln 
such  condition  as  not  to  impair  its  former 
usefulness.'* 

Reading  these  two  sections  together,  It  la 
open  to  doubt  whether  section  3283  is  not 
con^ned  to  cases  where  the  railroad  runs 
along  and  upon  the  street,  road,  or  alley,  in 
which  case  some  kind  of  contract  or  agree^ 
ment  with  the  municipality  would  seem  tm 
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be  almost  necessary  for  the  mutual  accom- 
modation of  the  railroad  and  the  public,  who 
desire  to  retain  the  use  of  the  street  for  or- 
dinary txaveL  The  matter  of  crossing  the 
Btreet,  however,  is  treated  by  section  3284  as 
one  of  the  necessary  Incidents  of  railroad 
construction;  and  all  that  is  required  is  that 
the  company,  after  having  made  the  cross- 
ing, shall  replace  the  road  in  such  condition 
as  not  to  impair  its  usefulness.  This  ap- 
pears to  be  the  construction  put  upon  these 
sections  by  the  Ohio  courts.  Railroad  Go. 
V.  Cobb,  35  Ohio  St.  M;  Railroad  Co.  v.  Wil- 
liams, Id.  169;  Little  Miami  IL  CO.  v.  Comers 
of  Green  Co.,  31  Ohio  St  338;  Railroad  Co. 
V.  Maurer,  21  Ohio  St  421;  State  v.  Dayton 
&  S.  E.  R.  Co.,  3G  Ohio  St.  434. 

But  conceding,  for  the  purposes  of  this 
case,  all  that  is  claimed  by  the  railroad  com- 
pany from  its  construction  of  section  3283, 
the  fact  still  remains  that  the  ordinance  of 
December  20,  ISSiT,  was  not  adopted  in  pur- 
suance of  the  power  to  contract,  but  in  pur- 
suance of  the  legislative  power  vested  in  the 
city  by  section  2640  of  tlie  Revised  Statutes, 
which  enacts  "that  the  council  shall  have 
the  care,  supervision  and  control  of  all  pub- 
lic highways,  streets,  avenues,  alleys,  side- 
§  walks,  public  grounds  and  bridges  within  the 
*  corporation,  and  shall  cause*the  same  to  be 
kept  open  and  in  repair  and  free  from  nui- 
sance.'* 

We  are  also  pointed  to  section  2  of  the  or- 
dinance, as  indicating  that  a  contract  was 
within  the  contemplation  of  the  parties. 
This  section  is  as  follows: 

"Sec.  2.  The  entering  upon  the  work  of 
constructing  said  bridges  by  said  compa- 
ny shall  be  taken  as  an  acceptance  of  the 
terms  thereof  by  said  company,  and  shall  be 
regarded  as  superseding  any  contract  or 
agreement  heretofore  existing  between  said 
company  and  said  city  as  to  either  of  said 
bridges.** 

This  section,  however,  does  not  change  that 
which,  in  its  nature,  is  a  license,  Into  a  con- 
tract that  these  bridge  shall  remain  for  any 
particular  length  of  time.  The  entering  upon 
the  work  of  construction  might  well  estop  the 
railroad  company  from  objecting  to  the  re- 
quirement that  the  bridge  should  be  construct- 
ed in  the  manner  specified  In  the  ordinance, 
and  might  also  estop  the  city  from  making  any 
further  or  different  requirements  In  that  con- 
nection, and  to  this  extent  there  may  be  said 
to  have  been  a  contract;  but  when  it  Is  claim- 
ed that  the  city  thereby  agreed  that  the  brulg- 
es  so  constmcted  should  remain  forever,  and 
that  it  thereby  waived  Its  rights  to  chan;?e 
tlie  prrnde  or  the  method  of  crossing,  we  are 
importing  into  the  contract,  by  construction, 
something  which  Is  not  found  there,  which 
the  parties  have  not  agreed  to,  and  which.  If 
the  city  had  any  power  at  all  to  stipulate, 
should  have  been  expressed  In  the  clearest  lan- 
guage. 

In  the  case  of  Philadelphia.  W.  &  B.  R.  Co/s 
Appeal,  121  Pa.  St  44,  15  Atl.  4TG,  relied  upon 


by  the  plaintiff  In  error,  the  legislature  con- 
ferred upon  the  mayor  and  council  of  the  dty 
of  Chester  express  authority  to  grant  to  cer- 
tain railroad  companies  "the  use  and  occupa- 
tion of  the  streets,  lanes,  courts  and  alleys  ly- 
ing within  three  hundred  feet  of  the  said  rail- 
roads, •  •  •  to  be  used  and  occupied  by 
the  said  railroad  companies,  respectively,  only 
so  long  as  the  said  streets  *  *  *  shall  re- 
main open  to  public  use  and  travel,*'  etc  Pur- 
suant to  this  authority,  and  to  a  city  ordi- 
nance, a  formal  agreement  was  entered  Into 
between  the  city  and  the  railroad  company 
that  a  certain  street  should  be  opened  to  pub-g 
lie  use  and  travel;  lt8*grade  established  and* 
fixed  for  the  purpose  of  having  the  street  cross 
the  railroad  at  such  a  height  above  the  track 
as  would  permit  the  free  operation  of  the  rail- 
road under  the  street,  and  prevent  the  dan- 
gers of  a  level  crossing.  The  railroad,  on  its 
part,  contracted  to  build  a  bridge  over  its 
track.  It  was  held  that  the  city  had  power 
to  make  the  contract;  that  the  rights  confer- 
red by  the  contract  upon  the  railroad  company 
were  inviolable;  that  there  was  no  question  as 
to  its  performance  of  the  contract,  and  the 
question  as  to  the  right  of  the  municipality  to 
grant  away  the  control  of  its  streets  was  for- 
eign to  the  discussion.  The  dty  having  enact- 
ed an  ordinance  altering  the  grade  of  the  street 
in  such  manner  as  to  cross  the  railroad  at  a 
level,  and  thereby  destroy  the  overhead  cross- 
ing, it  was  held  that  this  was  a  violation  of  the 
contract 

There  is  no  necessary  conflict  between  that 
case  and  the  position  here  assumed,  as  the  act 
of  the  legislature  gave  the  city  express  permis- 
sion to  grant  to  the  companies  the  use  and  oc- 
cupation of  its  streets  "so  long  as  the  said 
streets  *  *  •  shall  remain  open  to  public 
use  and  travel,"  and  declared  that  such  grant 
should  be  "as  valid  and  effectual  to  transfer 
the  rights  and  privileges  therein  contracted  for 
to  the  said  railroad  companies,  or  any  of  them, 
*  *  *  as  If  made  between  individuals.'*  If 
the  court,  however.  Is  to  be  considered  as  hold- 
lug  that  an  agreement  or  license  to  construct 
bridges,  which  is  silent  as  to  time,  should  be 
construed  as  an  agreement  that  they  are  to 
remain  In  perpetuity,  we  should  find  ourselves 
confronted  with  too  many  authorities  to  the 
contrary  to  accept  It  as  a  sound  exposition  of 
the  law. 

Indeed,  the  general  principle  that  the  legisla- 
tive power  of  a  city  may  control  and  Improve 
Its  streets,  and  that  such  power,  when  duly  ex- 
ercised by  ordinances,  will  override  any  li- 
cense previously  given  by  which  the  control  of 
a  certain  street  has  been  surrendered  to  any  In- 
dividual or  cori>oration.  is  so  well  established, 
both  by  the  cases  In  this  court  and  In  the  courts 
of  the  several  states,  that  a  reference  to  the 
leading  authorities  upon  the  subject  Is  suffi- 
cient. Indeed,  the  right  of  a  city  to  Improve 
its  streets  by  regrading  or*otherwlse  Is  some-« 
thing  so  essential  to  Its  growth  and  prosperity 
that  the  common  council  can  no  more  denude 
Itself  of  that  right  than  it  can  of  Its  power  to 
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legislate  for  the  health,  safetj,  and  morals  of 
tts  inhabitants. 

In  the  early  case  of  Goszler  y.  Corporation 
of  Georgetown,  6  Wheat.  693,  it  was  held  that 
the  power  given  to  the  corporation  to  grade  the 
streets  of  the  city  was  a  continuing  power,  and 
the  corporation  might  from  time  to  time  alter 
the  grade  so  made.  It  was  said  by  Mr.  Chief 
Justice  Marshall  'that  the  power  of  graduating 
and  levelling  the  streets  ought  not  to  be  ca- 
priciously exercised.  Lrilj:e  all  power,  it  is 
susceptible  of  abuse.  But  it  is  trusted  to  the 
Inhabitants  themselves,  who  elect  the  corpo- 
rate body,  and  who  may  therefore  be  expect- 
ed to  consult  the  interests  of  the  town.  •  •  * 
There  may  be  circumstances  to  produce  a  gen- 
eral desire  to  vary  the  graduation,  to  bring 
the  streets  more  nearly  on  a  level,  than  was 
contemplated  in  the  first  ordinance;  and,  if  this 
may  occur,  we  cannot  say  that  the  legislature 
could  not  intend  to  give  this  power  of  varying 
the  graduation,  when  the  words  they  employ 
are  adapted  to  the  giving  of  it" 

In  Northern  Transp.  Go.  v.  Chicago,  90  U.  S. 
835,  which  was  an  action  to  recover  damages 
sustained  by  the  construction  of  a  tunnel  un- 
der the  Chicago  river  along  the  line  of  La  Salle 
street,  it  was  held  that  as  the  city  was  au- 
thorized by  law  to  improve  the  street  by  build- 
ing a  bridge  over  or  a  tunnel  under  the  river 
where  It  crossed  the  street,  it  incurred  no  lia- 
bility for  the  damages  unavoidably  caused  to 
adjoining  property  by  obstructing  the  street  or 
the  river,  unless  such  liability  were  imposed 
by  statute;  that,  if  the  fee  of  the  street  be  in 
the  adjoining  lot  owners,  the  state  has  an  ease- 
ment to  adapt  it  to  easy  and  safe  passage  over 
its  entire  length  and  breadth;  and  that  when 
making  or  improving  the  streets,  in  the  exer- 
cise of  an  authority  conferred  by  statute,  the 
city  is  the  agent  of  the  state,  and  if  it  acts 
within  that  authority,  and  with  due  care,  dis- 
patch, and  skill,  it  is  not,  at  common  law,  an- 
swerable for  consequential  damages. 

In  the  recent  case  of  Mayor  &  City  Council  of 
Baltimore  v.  Baltimore  Trust  &  Guaranty  Co., 
gl66  U.  S.  673,  17  Sup.  Ct.  696,  It  was  held  that 
•  where  the^leglslature  of  Maryland  had  given 
the  mayor  and  city  council  of  Baltimore  power 
to  regulate  the  use  of  the  streets,  lanes,  and  al- 
leys in  said  city,  by  railway  and  other  tracks, 
and  the  city  council  had  by  ordinance  author- 
ized the  railway  company  '*to  lay  down  and 
construct  double  iron  railway  tracks  for  the 
purposes  of  doing  business  •  •  •  on  Lex- 
ington street  westwardly  to  Charles  street 
from  North  street,"  the  city  council  might  re- 
peal such  ordinance,  so  far  as  the  existence  of 
double  tracks  In  that  portion  of  Lexington 
street  lying  between  North  and  Charles  streets 
would  be  inconsistent  with  the  reasonable  use 
of  the  street  at  that  point  by  the  public  and 
other  vehicles. 

In  Presbyterian  Church  v.  City  of  New 
York,  5  Cow.  538,  the  corporation  of  the  city 
had  conveye<l  lands  for  the  purposes  of  a 
church  and  cemetery,  with  a  covenant  for 
quiet  enjoyment,  and  afterwards,  pursuant  io 


a  power  granted  by  the  leglslatare,  passed  m 
by-law  prohibiting  the  use  of  these  lands  mm 
a  cemetery.  It  was  held  that  a  corporatkin 
could  not  by  contract  abridge  its  legislatiTe 
power,  and  that  this  was  not  a  breach  of  the 
covenant  which  entitled  the  party  to  dam- 
ages, but  was  a  repeal  of  the  covenant.  See, 
also,  Coates  v.  Mayor,  etc.,  7  Cow.  585. 

The  case  of  New  York  &  N.  B.  R.  Ca  ▼. 
Town  of  Bristol,  151  U.  S.  55G,  14  Sup.  Ct. 
437,  has  an  important  bearing  upon  the  point 
in  issue  here.  In  that  case  an  act  of  the 
legislature  of  Connecticut  abolishing  grade 
crossings,  as  a  menace  to  public  safety,  waa 
held  to  be  an  exercise  of  the  police  power  of 
the  state,  and  applicable  to  the  charter  of  a 
railroad  corporation,  which  was  subject  to 
alteration  and  amendment  by  the  legislature. 
The  supreme  court  of  Connecticut  held  that 
the  statute  operated  as  an  amendment  to  the 
charters  of  the  railroad  companies  affected 
by  it;  that,  as  grade  crossings  are  in  the  na- 
ture of  nuisances,  the  legislature  had  a  right 
to  cause  them  to  be  abated,  and  to  require  ei- 
ther party  to  pay  the  whole  or  any  portion 
of  the  expense;  tbat  it  was  the  settled  policy 
of  the  state  to  abolish  grade  crossings  as  rap- 
idly as  could  be  reasonably  done;  and  that 
all  general  laws  and  police  regulations  affect-^ 
Ing  corporations  were  binding  upon  themo 
without  their  assent.  *  This  court  affirmed  tbe* 
ruling  of  the  supreme  court  of  Connecticut, 
saying  that  "the  governmental  povret  of  sdf- 
protection  cannot  be  contracted  away,  nor 
can  the  exercise  of  rights  granted,  nor  the 
use  of  property,  be  withdrawn  from  the  Im- 
plied liability  to  governmental  regulation  In 
particulars  essential  to  the  preservation  of 
the  community  from  injury."  tiee,  also,  9 
Dill.  Mun.  Corp.  §§  6K>.  716;  2  Beach,  Pub. 
Corp.  $S  1068,  1208;  Davis  v.  Mayor,  etc,  14 
N.  Y.  506;  Milhau  v.  Sharp,  27  N.  Y.  (M; 
Coleman  v.  Second  Ave.  B.,  38  N.  Y.  201;  De- 
troit V.  Ft.  Wayne  &  B.  B.  Co.,  90  Mich.  646^ 
51  N.  W.  688;  Chicago,  B.  &  Q.  By.  Co.  T. 
City  of  Qulncy,  139  IlL  355,  28  N.  B.  1069; 
Boanoke  Gas  Co.  v.  Boanoke,  88  Ya.  810,  14 
S.  K.  665;  Louisville  City  By.  Co.  t.  Louis- 
ville, 8  Bush,  415. 

While  municipalities,  when  authorized  so  ta 
do,  doubtless  have  the  power  to  make  certain 
contracts  with  respect  to  the  use  of  their 
streets,  which  are  obligatory  upon  them  (New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  4b 
Heat  Producing  &  Manufg  Co.,  115  U.  8w 
050,  6  Sup.  Ot  252;  Waterworks  Co.  v.  Blv- 
ers,  115  U.  S.  674,  6  Sup.  Ct.  273;  City  By. 
Co  V.  Citizens'  St  By.  Co.,  106  U.  S.  657, 
17  Sup.  Ct.  653;  Indianapolis  v.  Indianapolis 
Gaslight  &  Coke  Co.,  66  Ind.  396;  Indlanapo* 
lis  V.  Consumers'  Gas-Trust  Co.,  140  Ind.  107, 
39  N.  E.  433),  the  general  rule  to  be  extracted 
from  the  authorities  is  that  the  legislative 
power  vested  in  municipal  bodies  is  som^ 
thing  which  cannot  be  bartered  away  in  such 
manner  as  to  disable  them  from  the  perform- 
ance of  their  public  functions.  These  bodies 
exercise  only  such  powers  as  are  delegated 
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to  them  by  the  soyereign  legislative  body  of 
the  state.  Such  powers,  however,  are  per- 
sonal to  the  municipalities  themselves,  and, 
being  conferred  for  the  benefit  of  the  whole 
people.  In  the  absence  of  authority  to  that 
effect,  cannot  be  bestowed,  by  contract  or 
otherwise,  upon  Individuals  or  corporations, 
in  such  manner  as  to  be  beyond  revocation. 
Whatever  construction  be  given  to  the  ordi- 
nance of  December  20,  1887,  It  cannot  be  held 
to  stand  In  the  way  of  a  power  to  make  such 
changes  as  the  growth  of  population  may 
seem  to  require. 
^  In  the  Matter  of  Opening  First  Street,  66 
2  Mich.  42,  33  N.  W.  15.  it  was  held  that  the 
•  laying  out  and  opening  of  streets  by  the*com- 
Hion  council  of  the  city  is  an  exercise  of  leg- 
islative functions,  and  that  any  contract 
made  by  the  city  with  an  individual  or  cor- 
poration, by  which  it  agrees  that  It  will  not 
in  the  future  open  or  extend  its  streets  in 
any  particular  place  or  part  of  the  city,  is  an 
abnegation  of  Its  legislative  power,  unauthor- 
ized by  its  charter,  and  may  be  alike  de- 
structive of  the  convenience  and  prosperity 
of  a  municipality,  and  is  void.  See,  also, 
Hood  V.  Lynn,  1  Allen,  108;  Backus  v.  Leb- 
anon, 11  N.  H.  19;  Brimmer  v.  Boston,  102 
Mass.  19. 

But,  aside  from  the  general  power  of  munic- 
ipalities to  care  for  and  improve  their  streets, 
an  express  power  Is  given  by  section  2640  of 
the  Revised  Statutes  of  Ohio  to  the  common 
council  to  care  for,  supervise,  and  control  "all 
public  highways,  streets,  avenues,  alleys, 
sidewalks,  public  grounds  and  bridges  within 
the  corporation/'  and  *to  keep  the  same  open 
and  in  repair  and  free  from  nuisance."  Un- 
der a  similar  power  granted  by  congress  to 
the  corporation  of  the  city  of  Washin;;ton,  it 
was  held  by  this  court  In  Smith  v.  Corpora- 
tion of  Washington,  20  How.  135,  that  it  in- 
cluded the  power  to  alter,  grade,  or  change 
the  level  of  the  land  on  which  the  streets,  by 
the  plan  of  the  city,  were  laid  out.  It  was 
said  that,  although  **the  plaintiff  may  have 
suffered  inconvenience  and  been  put  to  ex- 
pense in  consequence  of  such  action,  yet,  as 
the  act  of  the  defendants  is  not  unlawful  or 
wrongful,  they  are  not  bound  to  make  any 
recompense.  It  is  what  the  law  styles  'dam- 
num absque  injuria.'  Private  Interests  must 
yield  to  public  accommodation.  One  cannot 
build  his  house  on  the  top  of  a  hill  in  the 
midst  of  a  dty,  and  require  the  grade  of  the 
street  to  conform  to  his  convenience  at  the 
expense  of  that  of  the  public."  To  the  same 
effect  are  Callender  v.  Marsh,  1  Pick.  417; 
Green  v.  Borough  of  Reading,  9  Watts,  282; 
O'Connor  v.  Pittsburg.  18  Pa.  St.  187. 

If  the  duty  required  by  the  statutes  In 
those  cases  can  only  be  adequately  perform- 
ed by  removing  obstructions  In,  or  changing 
the  grade  of,  streets,  this  must  be  regarded 
as  fairly  incidental  to  the  power  conferred, 
and  individual  proprietors  are  bound  to  ac- 
quiesce In  the  measure  thus  taken  for  the 
general  good  of  the  public.  The  Ohio  courts 
17  S.C.— 48 


seem  also  to*have  acted  upon  the  same  prlii-« 
clplefi.  Nor  does  the  fact  that  the  city  has 
given  Its  permission  to  a  railway  company 
to  lay  its  rails  upon  or  across  a  certain  street 
deprive  It  of  the  power  to  Improve  and  con- 
trol such  street,  and  adopt  all  needful  rulea 
and  regulations  for  its  use  and  management. 
Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Quincy,  136. 
111.  5G3,  27  N.  B.  192. 

The  ordinances  of  February  7,  1893,  were 
not  beyond  the  powers  of  the  common  coun- 
cil with  respect  to  the  improvement  of  ita 
streets.  Wlille  in  1887  overhead  bridges 
might  have  seemed  a  better  and  safer  plan 
of  crossing  the  railway  than  crossing  at 
grade,  the  subsequent  growth  of  the  city  may 
have  demanded  a  different  policy  in  1898.  It 
Is  hardly  possible  that  the  approaches  re- 
quired to  reach  an  overhead  bridge,  which 
was  some  10  or  12  feet  above  the  general 
level  of  the  ground,  should  not  have  affected, 
to  a  certain  extent,  the  value  of  the  adjoin- 
ing property  as  city  lots;  but,  whether  this 
were  so  or  not,  It  was  purely  within  the  dis- 
cretion of  the  common  council  to  determine 
whether  the  public  exigencies  required  that 
the  grade  of  the  street  be  so  changed  as  to 
cross  the  railroad  at  a  level.  Dunham  y. 
Hyde  Park,  75  111.  371.  While  the  modem 
policy  of  railway  engineering  usually  tends 
to  the  abolition  of  grade  crossings,  there  is 
no  hard  and  fast  rule  upon  the  subject;  and 
it  may  well  be  that  the  exigencies  of  a  cer- 
tain street  or  locality  may  demand  that  trav- 
el shall  descend  to  the  level  of  the  railway, 
rather  than  ascend  to  a  bridge  built  over  the 
track.  But,  however  this  may  be,  we  are 
not  at  liberty  to  inquire  whether  the  discre- 
tion vested  in  the  common  council  of  deter- 
mining this  question  was  wisely  exercised, 
or  what  the  nototives  were  for  making  the 
change,  or  whether  the  crossing  so  improved 
was  burdensome  to  the  railroad  company, 
or  made  unsafe  to  persons  crossing  the  track. 
These  were  considerations  which  might  propr* 
erly  be  urged  upon  the  common  council  as 
arguments  against  the  proposed  change,  but 
it  Is  beyond  the  province  of  the  courts  either 
to  praise  the  wisdom  or  criticise  the  unwis- 
dom of  such  action.  The  question  before  us 
is  simply  whether  the  council  had  the  power 
to  make  the  change,  and  of  this  we  have  no 
doubt.  o 

*  Assuming,  but  not  deciding,  that  the  rail-* 
way  company  was  entitled  to  compensation 
for  the  bridge  so  taken  or  rendered  useless, 
it  appears  from  the  record  that  resolutions 
declaring  the  necessity  for  improving  these 
streets  by  changing  the  grade  were  duly  pub- 
lished for  two  consecutive  weeks  in  a  news- 
paper published  and  of  general  circulation 
in  the  city  of  Defiance,  and  written  notice  of 
such  resolutions  was  also  duly  served  upon 
the  plaintiff,  and  that  the  plaintiff  did  not 
at  any  time  file  a  claim  in  writing  with  the 
clerk  of  the  city  for  damages  by  reason  of 
such  improvements,  as  was  required  by  the 


754 


17  SUPREME  COURT  RBPORTBBb 


terms  of  the  resolution.  By  Rey.  St.  |  2315, 
persons  who  claim  that  they  will  sustain 
damages  by  reason  of  such  an  improvement 
are  required  to  file  their  claim  with  the  clerk 
of  the  corporation  within  two  weeks  after 
such  service  or  the  completion  of  the  publi- 
cation of  the  notice,  and  persons  failing  to  so 
file  their  claim  "shall  be  deemed  to  have 
waived  the  same,  and  shall  be  barred  from 
filing  a  claim  or  receiving  damages."  The 
supreme  court  held  that  tiiese  statutes  had 
been  in  force  and  acted  upon  for  many 
years,  that  their  constitutionality  had  never 
been  called  in  question,  that  they  were  ap- 
plicable to  the  street  improvements  in  ques- 
tion, and  that  under  them  the  plaintiffs  claim 
for  compensation,  if  it  had  any,  was  waived 
and  barred  by  falling  to  file  it  within  the 
time  required.  'The  plaintiff,"  said  the  court, 
"is  charged  with  knowledge  of  the  law,  and, 
in  the  absence  of  any  showing  to  the  con- 
trary, must  be  presumed  to  have  voluntarily 
withheld  its  claim  for  compensation  and  dam- 
ages, and  thus  prevented  an  inquiry  into  and 
assessment  of  them;  and  it  seems  clear  that 
an  owner  who  has  been  afforded  an  oppor- 
tunity of  having  compensation  and  damages 
assessed  him,  in  the  constitutional  mode,  for 
property  taken  or  injured  in  the  making  of  a 
street  improvement,  and  has  failed  to  avail 
liimself  of  that  opportunity,  cannot,  after 
having  thus  waived  his  right,  enjoin  the  im- 
proarement  on  the  ground  that  compensation 
bas  not  been  paid  or  tendered  him.*' 
^  Upon  the  whole,  we  think  it  clear  that  the 
2  common  council  acted  within  its  powers  in 
*  changing  the  grade  of  the  street  ln*question, 
and  that  the  plaintiff  has  no  legal  right  to 
complain  of  Its  action.  The  decree  of  the  su- 
preme court  of  Ohio  is  therefore  afilrmed. 


(167  U.  S.  127) 

BURDON  CENT.  SUGAR  REFINING  CO. 
et  al.  y.  PAYNE  et  al. 

(May  10,  1897.) 

No.  722. 

LiBNt— Right  to  Plbdgb  Suoar  Bounttis^Statb 
AND  Fkdbral  Laws. 
1.  The  owners  of  several  sugar  plantations 
leased  a  sugar  house  situated  on  one  of  them, 
for  a  term  of  years,  at  a  rental  of  $2,000  per 
annum.  In  the  same  writing  there  were  further 
provisions  whereby  the  parties  asree  mutually 
**to  sell  and  purchase,  respectively,  all  the  cane 
to  be  raised  by  the  lessors  upon  their  plantations, 
a  certain  sum  to  be  paid  at  the  beginning  or 
each  week  on  each  ton  of  cane  delivered  the  pre- 
ceding week,  and  the  balance  to  be  secured  by 
a  "lien  and  privilege"  on  the  first  bounty  money 
received  by  the  lessees  on  sugar  produced  at  the 
sugar  house.  By  a  separate  article,  provision 
was  made  for  terminating  the  contract  for  the 

{mrchase  and  sale  of  cane,  while  allowing  the 
ease  to  remain  in  force;  and  by  a  final  article 
It  was  declared  that  "this  is  an  entire  contract, 
each  stipulation  and  obligation  herein  being  a 
part  of  the  conbideration  for  every  other.**  Held, 
that  the  contract  of  sale  and  purchase  of  the  cane 
was  in  fact  a  separate  contract  from  the  lease, 
and  that  no  privilege  arose  for  a  balance  of  the 
purchase  money,  unde^  Civ.  Gode  La.  art.  2705, 
which  provides  that  the  lessor  has.  for  the  pay- 


ment "of  his  rent,  and  other  obUgatlens  of  ttt 
lease,  a  right  of  pledge"  on  the  movable  effects 
of  the  lessee  found  upon  the  premises.  78  Fed. 
417,  reversed. 

2.  The  act  of  October  1,  1890,  giTing  a  ligbt 
to  a  sugar  bounty,  having  by  its  proTinons  ere* 
ated  relations  between  ue  sugar  grower  mmA 
manufacturer  such  as  to  make  them,  in  effect, 
joint  producers  of  the  sugar,  the  right  of  those 
parties,  in  respect  to  sugar  produced  in  Louisiana, 
to  reserve  a  lien  in  favor  of  the  grower  upon 
the  bounty  to  secure  a  balance  due  on  the  price 
of  his  cane,  is  controlled  solely  by  the  federal 
laws,  unaffected  by  the  provisions  of  the  Louisi- 
ana Gode  rekting  to  liens  and  privikt^es. 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit. S 

*  The  circuit  court  of  appeals  for  tbe  Fifth^ 
circuit,  desiring  the  instruction  of  this  court 
for  the  proper  decision  of  certain  questioDS 
arising  in  the  above-entitled  cause,  certified 
the  statement  of  facts  set  out  in  full  in  the 
margin,!  and  thereon  propounded  the  fol- 
lowing questions: 

*  "First  It  being  shown  that  the  cane  soldes 
by  appellees,  J.  U.  Payne  St  Co.  et  al.«  to  the* 
Ferris  Sugar-Manufacturing  Company,  lilm- 
ited,  pursuant  to  the  contract  between  the^ 
parties,  was  grown  on  lands  not  embraced  es 
within  the^limits  of  the  premises  leased  tor 
the  Ferris  Sugar-Manufacturing   Company, 
Limited,  are  appellees,  under  the  laws  of 
Louisiana,  considered  in  connection  with  the 
proYlsions  of  the  contract,  entitled  to  the 
lessor's  priyllege  to  secure  the  payment  ot^ 
the  purchase  price  of  such  cane?  J3 

*  "Second.  Under  the  terms  of  the  thirteenth* 
article  of  the  c<mtiact  between  the  Paynes 
and  the  Ferrises,  and  to  secure  the  payment 
of  the  price  of  the  sugar  cane  sold  and  de-^ 
livered  under  said  contract,  hare  the  appel-es 
lees,   H.  M.   Payne,  J.  U.*  Payne,  and  thef 
members  of  the  firm  of  J.  U.  Payne  ft  Co., 
an  equitable  lien  upon  the  bounty  money 
collected  from  the  United  States  by  the  re- 
ceiver in  this  suit?  ^ 

"Third.  If  the  second  question  shall  be  an-JJ 
swered  in*the  afiirmatiye,  can  such  equitable* 
lien,   under  the  laws  of  Louisiana,   be  so 
enforced  in  the  present  suit  as  to  appropri- 
ate the  bounty  money  to  the  payment  oi  the 
claim  of  the  Paynes,  to  the  exclusion  of  the 
general  creditors  of  the  Ferris  Sugar^Manu  m 
facturing  Company  ?••  g 

•J.  D.  Rouse,  Wm.  Grant,  and  W.  H.  Sann* 
ders,  for  appellant    Charles  B.  Fenner  and 
James  David  Coleman,  for  appellees.  « 

•Mr.  Chief  Justice  FULLER,  after  stat  • 
ing  the  facts  in  the  foregoing  language,  de-^ 
livered  the  opinion  of  the  court  g 

•By  article  3183  of  the  Revised  Civil  Code* 
of  Louisiana,  It  is  provided:  "The  property 
of  the  debtor  is  the  coiumon  pledge  of  his 
creditors,  and  the  proceeds  of  its  sale  must^ 
be  distributed  among  them  ratably,  unless^ 
there  exist  among  the  creditors*  some  law-* 
ful  causes  of  preference.'*     By  article  31S4i 

t  See  note  at  end  of  cast.  . 
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"Lawful  causes  of  preference  are  prlTilege 
and  mortgages.*'  By  article  3185:  •TriTllege 
can  be  claimed  only  for  those  debts  to  which 
it  to  expressly  granted  in  this  Code."  By  arti- 
cle 8186:  "Privilege  Is  a  right,  which  the 
nature  of  a  debt  gives  to  a  creditor."  Article 
2705  provides:  "The  lessor  has,  for  the  pay- 
ment of  his  rent,  and  other  obligations  of  the 
lease,  a  right  of  pledge  on  the  movable  ef- 
fects of  the  lessess,  which  are  found  on  the 
property  leased.  •  •  •"  And  by  article 
3263  this  privilege  Is  made  superior  to  the 
privilege  of  a  vendor. 
^  Judge  Parlange,  holding  the  circuit  court, 
•Jwas  of  opinion  that  under  the  terms  of  the 
•  contract  the  purchase  price  of  the*cane  de- 
,  livered  by  the  sellers,  the  lessors,  to  the  pur- 
chasers, the  lessees,  was  secured  by  the  les- 
sors' privilege,  because  under  the  contract 
the  obligation  to  pay  the  price  of  the  cane 
was  one  of  the  essential  obligations  of  the 
lease,  and  therefore  covered  by  the  words 
"other  obligations  of  the  lease."  78  Fed.  417. 
Counsel's  contention  Is  that  by  reason  of 
these  words  the  privilege  extends  to  every 
obligation  created  by  a  contract  of  lease; 
and  Warfield  v.  Oliver,  23  La.  Ann.  612, 
Pox  V.  McKee,  31  La.  Ann.  67,  and  Hender- 
son V.  Meyers,  45  La.  Ann.  791,  13  South. 
191,  are  cited  as  maintaining  that  view.  In 
the  first  of  these  cases  It  was  held  that  the 
obligation  resulting  from  a  clause  in  a  lease 
providing  that  the  lessee  should  repair  and 
keep  In  repair  the  leased  premises  was  se- 
cured by  the  lessor's  privilege.  In  the  two 
other  cases  it  was  decided  that,  when  a 
contract  of  lease  provided  for  an  attorney's 
fee  In  the  event  of  suit  to  recover  the  rent, 
the  amount  of  the  stipulated  fee  was  also  so 
secured.  But  It  may  be  observed  that  re- 
pairs to  be  made  to  leased  property  are  In 
their  very  nature  incidental  to  a  lease  of  the 
property,  and  that  such  a  stipulation  as  to 
an  attorney's  fee  Is  a  mere  accessory  to  the 
rent  Itself. 

It  Is  further  contended  that  the  Code 
Napoleon  and  the  Louisiana  Code  on  the  sub- 
ject of  the  lessor's  privilege  are  substantial- 
ly alike,  and  that  the  French  commentators 
and  the  decisions  of  the  French  courts  sup- 
port the  proposition  that  the  lessor's  privi- 
lege secures,  not  only  the  rent,  but  also  ad- 
vances made  during  the  course  of  the  lease 
for  the  execution  of  the  lease;  that  the 
meaning  of  the  Louisiana  law  should  be  re- 
garded as  settled  by  this  construction;  and 
that,  as  the  price  of  the  cane  delivered  un- 
der this  contract  would  be  secured  by  the 
privilege  of  the  lessor  under  the  law  of 
Prance,  the  same  conclusion  follows  here. 

Article  2102  of  the  Code  Napoleon  pro- 
vides that  the  lessor  shall  have  a  privilege 
for  'Hhe  repairs  which  the  tenant  Is  bound 
to  make  (reparations  locatives),  and  for  ev- 
erything that  concerns  the  execution  of  the 
lease."  Many  French  commentators  are  re- 
ferred to  as  establishing  that  under  this  pro- 
Tffllon  the  privilege  of  the  lessor  extends  to 


and  secures  advances   made  by  him  to  a^ 
lessee,  and  they  undoubtedly  maintain  thatjj 
•under  the  French  law  the  amount  due  toV 
raw  material  delivered  by  a  lessor  to  the  les- 
see of  a  manufacturing  establishment   for 
the  purpose  of  being  worked  at  the  factory, 
under  the  terms  of  the  lease,  would  be  se- 
cured by  the  lessor's  prlvllefre. 

29  Laurent,  Droit  Civil  Praugals  (4th  Ed.; 
1887)  §§  407,  408,  states  the  principle  thus: 

**By  execution  of  the  leai^e,  we  understand 
all  the  obligations  which  the  law  or  the  con- 
tract Imposes  on  the  lessee.  Those  which 
the  law  establishes  are  considered  as  agreed 
between  the  parties.  All,  therefore,  concern 
the  execution  of  the  contract.  •  •  •  Are 
advances  which  the  lessor  makes  under  the 
contract  of  lease  to  the  lessees  secured  by 
his  privilege?  The  affirmative  is  adopted 
by  jurisprudence.  It  is  incontestable  when 
the  advances  concern  the  lease;  that  Is  to 
say,  the  rights  and  obligations  which  result 
from  It  In  this  case  both  the  letter  and 
spirit  of  the  law  are  applicable.  But  If  a 
loan  of  money  were  made  to  the  lessee,  in 
the  contract  of  lease,  without  there  being 
any  relation  between  the  loan  and  the  lease, 
this  would  not  be  an  advance;  it  would  be 
an  ordinary  loan;  and  the  law  gives  no  privi- 
lege for  such  a  loan.  Jurisprudence  adopts 
this  view:  for,  if  It  grants  a  privilege  to  the 
lessor  for  the  advance  which  he  makes,  it  Is 
because  these  advances  concern  the  lease. 
The  owner  of  an  Iron  furnace  stipulates  to 
furnish  to  the  lessee  of  his  furnace  th«  wood 
necessary  to  operate  It;  It  has  been  adjudged 
that  such  an  advance  is  privileged.  Such  Is 
also  the  case  when  the  lessor  furnishes  beets 
to  the  lessee  of  a  sugar  factory.  The  lessor 
furnishes  10,000  francs  to  the  lessee  of  a 
mill,  as  a  fund  to  be  used  in  operating  It. 
The  advance  being  intended  to  operate  the 
mill,  therefore  Its  object  was  the  execution 
of  the  lease,  and  the  claim  is  privileged." 

The  only  decision  of  the  French  courts  cited 
in  argument  is  referred  to  by  Laurent,  and  Is 
the  case  of  Vanderaghen  c.  Decocq,  decided 
April  18,  1850,  by  the  court  of  appeals  of 
Douai  (not  by  the  court  of  cassation,  as  inad- 
vertently stated  by  counsel),  and  reported  in  1 
Journal  du  Palais  (1851)  p.  395.  ^ 

The  following  statement  made  by  the  court  J 
of  original  'Jurisdiction  was  adopted  by  the* 
court  of  appeals  In  aflSrmlng  the  judgment: 

**Considerhig  that,  as  regards  the  claim  of 
6,800  francs  for  rentals,  the  privilege  of  De- 
cocq  Is  not  contested  by  the  defendant,  and  Is, 
besides,  expressly  established  by  article  2102 
of  the  Civil  0)de;  that,  according  to  par- 
agraph 1  of  that  article,  the  same  privilege 
takes  effect  for  repairs  chargeable  to  the  ten- 
ant, and  for  everything  that  concerns  the  ex- 
ecution of  the  lease;  that  It  Is  by  virtue  of  a 
clause  of  the  lease,  and  for  the  execution  of 
that  clause,  and  In  order  to  Insure  the  opera- 
tion of  the  factory  leased,  that  the  Decocqs 
have  delivered  and  furnished  to  Blanquart 
beets  to  value  of  8,086  francs;   that  article  9 
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and  fonowing  of  said  lease  required  them  to 
i)1ant  beets  on  53  hectares  and  19  acres,  and 
to  furnish  and  deliver  to  the  factory  the  en- 
tire product  of  the  crop  at  the  price  of  16 
francs  per  1,000  kilos  of  beets,  and  under  a 
l)enalty  of  150  francs  damages  for  each  35 
acres  of  beets  not  delivered;  that  all  the  au- 
thors and  jurispiudence  grant  the  privilege  of 
article  2102  to  the  lessor,  who  has  made  ad- 
vances and  furnished  commodities,  as  in  this 
case,  by  virtue  of  a  clause  of  the  lease,  and 
for  the  execution  of  the  lease,— It  is  held  that 
under  the  terms  of  article  2102  the  claim  of 
Decocq  is  privileged  as  well  for  the  beets  fur- 
nished as  for  rentals." 

Whether  the  language  of  the  Louisiana  Code, 
"every  obligation  of  the  lease,"  may  not  Justly 
be  held  to  be  narrower  than  the  words  "every- 
thing that  concerns  the  execution  of  the  lease," 
as  found  in  the  Code  Napoleon,  and  therefore 
whether  the  latter  would  secure  by  the  lessor's 
privilege  an  advance  made  by  the  lessor, 
which  would  not  be  so  secured  under  the  Louisi- 
ana law,  we  need  not  discuss;  for,  even  con- 
ceding that  the  two  Codes  are  alike,  and  that 
the  provisions  of  both  support  the  theory  re- 
lied on,  yet  we  thhik  that  under  the  provisions 
of  this  contract  the  price  of  the  cane  was  not 
secured  by  the  lessor's  *^rivllege.  The  test  ap- 
plied by  the  French  writers  to  ascertain  wheth- 
er the  particular  obligation  is  secured  by  the 
lessor's  privilege  is  whether  the  obligation  cre- 
eiated  by  a  particular  clause  in  a  contract  of 
^  lease  is  really  a  part  of  the  contract  of  lease 
•  proper,  or  an  obligation  necessary*  for  Its  ex- 
ecution. Thus  Laurent,  as  we  have  Just  seen, 
siiys:  "But,  if  a  loan  of  money  were  made  to 
the  lessee  in  the  contract  of  lease,  without 
there  being  any  relation  between  the  loan  and 
the  lease,  this  would  not  be  an  advance;  it 
would  be  an  ordinary  loan,  and  the  law  gives 
no  privilege  for  such  a  loan." 

And  the  coii elusion  of  the  court  of  appeals 
of  Douai  in  the  case  cited  rested  on  the  fact 
that  the  particular  contract  there  considered 
made  the  price  of  the  beets  a  part  of  the  con- 
tract of  lease,  and  Intended  for  the  execution 
of  the  lease. 

"It  Is  clear,  then,  that,  though  we  concede 
the  view  of  the  Louisiana  law  contended  for 
by  appellee,  the  question  still  remains:  "Did 
tlie  obligation  to  pny  for  the  cane  as  stipulated 
in  this  contract  make  such  obligation  a  part 
of  the  lease  Itself,  or  did  the  duty  to  pay  un- 
der the  contract  result,"  not  from  the  lease,  but 
from  another  and  distinct  contract,  namely, 
one  of  sale,  not  contemplated  by  the  parties 
to  be  considered  as  a  part  of  tlie  lease  as  such, 
and  therefore  not  secured  by  the  lessor's  priv- 
ilege? The  learned  district  judge  proceeded 
on  the  ground  that  there  was  an  identity  be- 
tween the  French  and  the  Louisiana  law,  that 
the  interpretation  of  the  one  was  persuasive 
In  respect  of  the  other,  and  that  under  both 
laws  the  privilege  claimed  should  be  allowed; 
but  to  reach  this  result  he  also  held  that  the 
contract  was  brought  within  this  view  of  the 
law  because  the  sale  of  the  cane,  as  between 


the  parties  to  the  contract,  was  ''an  essential 
consideration  of  the  leas^  both  cm  the  part  of 
the  lessors  and  lessees." 

We  should  remember  that  the  contract  must 
be  so  construed  as  to  give  meaning  to  all  its 
provisions,  and  that  that  hiterpretation  would 
be  incorrect  which  would  obliterate  one  por- 
tion of  the  contract  in  order  to  enforce  another 
part  thereof  (Rey.  Civ.  Code  La.  art  1951), 
and  that  as  privileges,  under  the  law  of  Lou- 
isiana, are  in  derogation  of  common  right,  they 
cannot  rest  on  Implication,  and  can  only  result 
from  express  terms,  or  from  clear  and  irre- 
sistible intendment  (Shaw  t.  Grant,  13  La. 
Ann.  52;  Citizens'  Ca  T.  llaurean,  37  La. 
Ann.  857). 

In  Case  y.  Taylor,  23  L&  Ann.  497,  the  8D-9 
preme  court*  of  Louisiana  said:  "It  matters* 
not  what  name  the  parties  liave  given  to  the 
instrument;  its  character  is  determined  by  its 
constituent  elements."  Article  2063  of  the 
Revised  Civil  Code  of  Louisiana  (an  article 
not  found  in  the  French  Code)  provides:  **▲ 
conjimctive  obligation  is  one  In  which  the  sev- 
eral objects  in  it  are  connected  by  a  copula- 
tive, or  in  any  other  manner  which  shows  that 
all  of  them  are  severally  comprised  In  the 
contract  This  contract  creates  as  many  dif- 
ferent obligations  as  there  are  different  ob- 
jects; and  the  debtor,  when  he  wishes  to  dJ^ 
charge  himself,  may  force  the  creditor  to  re- 
ceive them  separately."  And  artide  1883,  that 
"every  contract  has  for  its  object  something 
which  one  or  both  of  the  parties  oblige  them- 
selves to  give,  or  to  do,  or  not  to  do." 

The  writing  before  us  embodies,  in  fiut» 
two  contracts,— a  contract  of  lease  and  a 
contract  of  sale.  If  we  were  compelled  to 
treat  it  as  a  single,  indivisible  contract,  what 
would  be  its  proper  denomination?  The  sale 
of  the  cane  was  manifestly  more  important 
to  Payne  &  Co.  than  the  lease  of  the  sugar 
house.  By  the  contract  they  severed  their 
lands  Into  two  parcels;  leasing,  for  a  time 
and  price  fixed,  one  part  thereof,  with  the 
sugar  house,  and  retaining  the  remainder, 
which  they  were  to  cultivate,  and  the  crop 
upon  which  the  Ferrises  agreed  to  purchase. 
Apparently  the  lease  was  the  inducement  to 
the  sale,  rather  than  the  sale  the  induce- 
ment to  the  lease.  So  that,  if  there  was  a 
loss  of  identity,  which  form  of  contract  ab- 
sorbed the  other?  We  do  not  think,  however, 
the  effect  of  the  document  was  to  fuse  the 
two  into  one,  but  that  a  contract  of  sale  and 
a  contract  of  lease  were  both  provided  for. 
The  preamble  recites:  "Whereas,  the  said  L. 
Murray  Ferris  and  William  L.  Ferris,  parties 
of  the  second  part,  as  aforesaid,  have  pro- 
posed to  contract,  upon  the  terms  and  condi- 
tions hereinafter  provided,  for  a  lease  of  the 
Barbreck  sugar  house,  and  the  purchase  (St 
the  crops  of  the  three  aforesaid  plantations." 
And  articles  1  to  5  regulate,  in  substance,  the 
relations  between  the  parties  as  landlord  and 
tenant,  while  articles  6  to  13  govern  the  sale 
of  the  crops. 

Article  0  says:  'The  parties  of  the  first  i 
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••  tiecond  part  •hereto  further  oovenant  and 
agree  mutually  to  sell  and  purchase*  respec- 
tively, upon  the  following  terms  and  condi' 
tions,  all  the  cane  which  may  be  grown  on 
the  three  aforesaid  plantations,  viz.  the  Bar- 
breclc,  St  Peter's,  and  Anchorage  plantations, 
except  such  as  may  be  needed  each  season  as 
seed  for  the  following  year."  Article  11: 
*'The  price  to  be  paid  by  the  parties  of  the 
second  part  shall  be  graduated  according  to 
the  percentage  of  the  sucrose  content  of  the 
juice  of  the  cane,"  etc. 

Article  13:  **The  price  of  cane  as  above 
determined  shall  be  paid  as  follows:  Two 
41  nd  T5/joo  dollars  per  ton  shall  be  paid  every 
Monday,  for  the  cane  delivered  during  the 
.preceding  week,  until  the  delivery  is  complet- 
ofL  The  balance,  if  any,  per  ton,  shall  op- 
•erate  as  a  lien  and  privilege  to  the  full  ex- 
tent of  such  balance  on  the  first  bounty 
money  received  by  the  parties  of  the  second 
part  on  sugar  produced  from  cane  ground  at 
the  Barbreck  sugar  house,"  etc. 

We  do  not  see  how  it  can  be  successfully 
•denied  that  there  was  a  contract  of  sale  as 
well  as  a  contract  of  lease,  and,  this  being 
the  fact,  it  is  impossible  to  so  read  the  writ- 
ing as  to  destroy  the  one  in  order  to  give 
€ffect  to  the  other.  And,  In  interpreting  the 
contracts,  if  all  the  obligations  which  they 
created,  excepting  those  essentially  necessary 
to  the  existence  of  the  contract  of  sale,  should 
be  attributed  to  and  treated  as  obligations  of 
the  lease,  this  would  not  make  the  duty  to 
pay  for  the  cane  an  obligation  of  the  lease, 
because  price  Is  of  the  essence  of  the  contract 
of  sale,  under  the  law  of  Louisiana,  and  with- 
out price  there  can  be  no  sale.  Rev.  Civ. 
Code,  art.  2439.  This  conclusion  is  strength- 
ened w^hen  we  consider  that  the  contracting 
parties  themselves  sedulously  separated  the 
obligation  to  pay  the  price  of  the  cane  from 
the  other  obligations  by  stipulating  that  the 
price  should  be  secured  by  a  privilege  and 
lien  entirely  Independent  of  the  lease.  There- 
by the  duty  to  pay  for  the  cane  was  treated 
as  resulting  from  a  sale,  and  secured  by  a 
privilege  specially  provided  for  upon  the  boun- 
ty money,  which  Is  Inconsistent  with  the 
view  that  the  contracting  parties  contemplat- 
^  ed  that  the  duty  to  pay  for  the  cane  resulted, 
J  not  from  a  sale,  but  purely  from  a  lease.  It 
♦  is  true* that  the  mere  taking  of  security  for 
the  obligations  of  the  lease  would  not  import 
that  the  lessor's  privilege  created  by  law  in 
favor  of  these  obligations  was  abrogated,  yet 
wlien  the  necessary  effect  of  the  contract  un- 
der consideration  is  to  separate  the  duty  to 
pay  for  the  cane  from  the  obligations  of  the 
lease  as  such,  and  to  secure  it  separately,  the 
stipulation  as  to  security  is  entitled  to  great 
weight,  as  tending  to  show  that  the  parties 
regarded  the  obligations  of  the  lease  as  one 
thing,  and  the  obligation  to  pay  the  price 
separately  secured  as  another. 

Privilege,  says  the  Code,  is  the  right  "which 
the  nature  of  the  debt  gives  to  the  creditor." 


Now,  the  stipulation  was  that  tbe  price  of  the 
cane  should  be  secured  by  a  privilege  on  the 
bounty  money;  and  this  clearly  juatilies  tbe 
assumption  that  the  parties  proceeded  on  the 
theory  that  the  price  of  the  cane  arose  from  a 
different  consideration  and  created  a  differ- 
ent obligation  from  the  obligations  created  by 
the  lease. 

Again,  the  twenty-second  article  of  the  con- 
tract expressly  provided  for  the  continutoce 
of  the  lease  at  the  option  of  the  lessee,  the 
manufacturing  company,  even  after  the  les- 
sors had  been  discharged  from  all  obligation 
to  cultivate  or  deliver  cane  to  the  company. 
That  article  is: 

"It  Is  further  mutually  understood  and 
agreed  that,  in  case  the  bounty  now  paid  up- 
on sugar  by  the  United  States  government  Is 
removed  during  the  term  of  this  contract, 
then  and  in  that  event  either  of  the  parties 
hereto  may,  at  their  option,  terminate  the 
contract;  but,  as  regards  the  parties  of  the 
first  part,  it  is  understood  and  agreed  that 
this  right  of  terminating  the  contract  shall 
extend  only  so  far  as  their  obligation  to  cul- 
tivate and  deliver  cane  is  concerned;  the 
right  and  option  being  reserved  to  the  parties 
of  the  second  part.  In  the  event  of  an  exer- 
cise by  the  parties  of  the  first  part  of  their 
right  of  termination  under  this  section,  to 
continue  the  lease  as  herein  stipulated  under 
the  same  terms  and  conditions,  except  as 
hereinabove  provided." 

How  can  it  be  concluded  that  the  cultiva- 
tion, delivery,  and  sale  of  the  cane,  on  the 
one  hand,  and  the  payment  of  the  price  there- 
for, on  the  other,  was  an  essential  and  nec-^ 
essary  part  of  the  continuance  of  the  contract  J 
of  lease,  when  the  contracting*parties  them-* 
selves  declared  that,  although  all  obligation 
to  cultivate  and  deliver  cane  and  to  pay  for 
the  same  should  be  dispensed  with,  the  lease 
itself  might  continue  to  exist  for  its  full 
term?  And  it  may  be  observed,  in  this  con- 
nection, that  the  contingency  as  to  the  bounty 
had  happened  before  any  delivery  whatever 
had  been  made  under  tbe  contract.  If,  in 
the  year  following,  the  vendor  had  exercised 
his  option  to  cease  delivering  cane,  and  the 
vendee  had  continued  to  lease,  could  it  have 
been  said  that  there  was  no  lease,  l)ecause 
the  obligation  to  deliver  cane  had  disappear- 
ed, when  the  contract  itself  provided  that 
this  should  not  be  the  case?  As  the  contract 
of  lease  provided  for  the  erection  by  the 
lessor  of  new  machinery  in  the  sugar  house, 
and  therefore  must  be  considered  to  have 
contemplated  a  debt  as  arising  from  its  exe- 
cution, it  appears  to  us  that  it  was  the  plain 
duty  of  the  lessors,  if  their  intention  was  that 
the  purchase  price  of  the  cane  should  be  an 
obligation  of  the  lease  secured  by  a  lessor's 
privilege,  to  have  so  stipulated  in  unamblgu* 
ous  terms.  And  as  this  was  not  done,  but, 
on  the  contrary,  as  the  obligation  to  pay  for 
the  cane  was  stated  in  the  contract  as  aris- 
ing from  the  sale,  and  was  separated  from 
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the  obligations  of  the  lease  by  the  reserva- 
tion of  a  privilege  and  lien  on  the  bounty 
money,  the  rule  of  strict  interpretation  pre- 
cludes us  from  so  reading  the  contract  as  to 
enlarge  Its  terms  to  import  a  privilege  not 
necessarily  resulting  therefrom. 

Nor  do  we  think  that  the  twenty-fifth  arti- 
cle, providing  that  "this  is  an  entire  contract, 
each  stipulation  and  obligation  herein  being 
a  part  of  the  consideration  for  every  other," 
tends  to  impair  the  conclusions  we  have  In- 
dicated. The  parties  treated  the  written 
agreement  as  embodying  both  a  sale  and  a 
lease,  as  Independent  contracts.  Rev.  Civ. 
Code.  La.  art.  1769.  The  contract  of  lease 
Is  essentially  commutative.  Id.,  art.  26G9. 
And  ai-tlcle  1768  of  the  Code  defines  such, 
contracts  thus:  "Commutative  contracts  are 
those  in  which  what  Is  done,  given  or  prom- 
ised by  one  party,  is  considered  as  equiva- 
lent to,  or  a  consideration  for  what  Is  done, 
given,  or  promised  by  the  other."  It  was  be- 
I,  cause  the  parties  considered  the  agreement 
Jas  embodying  independent  stipulations  that 
•  the*provision  before  quoted  was  inserted,  for 
It  would  otherwise  have  been  superfluous; 
while,  considering  them  as  independent  con- 
tracts, the  stipulation  making  them  interde- 
pendent created  the  right  to  rescind  the  one 
in  case  of  the  violation  of  the  other. 

We  hold,  then,  that  the  price  of  the  cane 
delivered  under  the  contract  was  not  secured 
by  the  lessors*  privilege,  and  that  the  first 
question  must  be  answered  in  the  negative. 

2.  The  thirteenth  article  of  the  contract 
reads  as  follows: 

**The  price  of  cane  as  above  determined 
shall  be  paid  as  follows:  Two  and  t»/ioo 
dollars  per  ton  shall  be  paid  every  Monday 
for  the  cane  delivered  during  the  preceding 
week,  until  the  delivery  is  completed.  The 
balance,  if  any.  per  ton,  shall  operate  as  a 
lien  and  privilege  to  the  full  extent  of  such 
balance  on  the  first  bounty  money  received 
by  the  parties  of  the  second  part  on  sugar 
produced  from  cane  ground  at  the  Barbreck 
sugar  house;  and  the  said  parties  of  the  sec- 
ond part  covenant  and  agree  to  consecrate 
solely  to  the  payment  of  such  balance  all 
bounty  payments  so  received  by  them,  until 
t}\e  whole  of  the  said  balance  shall  have  been 
paid." 

If  It  was  within  the  power  of  the  contract- 
ing parties  to  create  an  equitable  lien  upon 
the  bounty  collected,  the  terms  of  the  con- 
tract effectuated  that  purpose.  Walker  v. 
Brown,  105  U.  S.  654,  17  Sup.  Ct.  453,  and 
cases  cited. 

The  right  of  the  parties,  however,  by  the 
contract  to  create  an  equitable  lien,  and  the 
power  of  a  court  of  equity  to  enforce  such 
lien,  are  denied  upon  the  ground  that  as,  by 
the  provisions  of  the  law  of  liOuisiana, 
equality  of  distribution  is  the  rule  among 
creditors,  and  preferences  can  only  result 
from  privileges  and  mortgages,  and  as  the 
subject-matter   from    which   the   lien    here 


arose  was  not  one  of  the  cases  to  which  tte 
law  of  Louisiana  gives  a  privilege,  therefore 
an  equitable  Uen  could  not  be  created  by 

contract  or  enforced  in  violation  of  the  terms 
of  the  jstatutes  of  Louisiana,  But,  without 
passing  on  the  correctness  of  this  proposi- 
tion, we  think  it  has  no  relation  to  the  mat- 
ter under  consideration.  The  bounty  on  sug- 
ar was  derived  wholly  from  the  act  of  con- 
gress of  October  1,  1890,  providing  therefor? 
(20  Stat  567.  c.  1244),  and  the  act  of  •March? 
2,  1895,  making  a  partial  allowance  for  the 
repealed  bounty  (28  Stat.  910,  c.  189).  U.  8. 
V.  Realty  Co.,  163  U.  S.  427.  16  Sup.  Ct  1120. 
The  bounty  was  given,  by  the  terms  of  thfr 
act  of  1890,  not  to  the  manufacturer  of  sugar 
manufactured  within  the  United  States,  but 
to  the  producer  of  such  sugar  from  '*b€€t8, 
sorghum  and  sugar  cane  grown  within  the 
United  States."  In  this  way  the  law.  In  con- 
ferring a  bounty,  created  a  link  between  the 
manufacturer  of  the  sugar  and  the  grower 
of  the  beets,  sorghum,  or  cane  from  which 
It  was  manufactured.  And  this  connection 
between  the  manufacturer  and  the  grower 
being  created  by  the  act  of  congress  in  con- 
ferring the  bounty  only  for  sugar  manufac- 
tured from  cane  grown  within  the  United 
States,  the  relation  between  the  grower  and 
the  manufacturer  was  one  arising  from  the 
laws  of  the  United  States,  and  not  from  the 
local  law  of  the  state  of  Louisiana.  As  a 
transfer  of  the  claim  against  the  United 
States  derived  from  the  bounty  could  not 
have  been  given  by  the  manufacturer  who- 
recelved  the  cane  of  the  grower  without  a 
violation  of  section  3477  of  the  Revised  Stat- 
utes, the  contention  of  appellants  denies  to- 
the  grower  of  cane,  on  its  delivery  to  a  man- 
ufacturer, any  security  whatever;  but  this 
would  be  incompatible  with  the  purposes  and 
objects  of  the  acts  of  congress,  and  would 
cause  the  statutes  of  Louisiana  to  operate  up- 
on, and,  In  a  measure,  render  nugatory,  laws 
of  the  United  States.  The  parties  to  the  con- 
tract had  in  view  in  making  it  the  necessary 
relation  between  them  accorded  by  the  act  of 
congress,  for  the  contract  stipulated  that  the 
parties  of  the  first  part  should  "keep  all  such 
books  and  records  as  are  required  by  the 
United  States  government  In  relation  to  the 
bounty,  and  to  furnish  to  the  parties  of  the 
second  part  all  the  details  which  may  be 
necessary  to  enable  them  to  effectuate  their 
bounty  rights."  The  right  to  collect  the 
bounty  having  arisen  from  a  law  of  the 
United  States,  and  the  provisions  of  that  law 
creating  a  necessarj'  relation  between  the 
grower  and  the  manufacturer,  making  them. 
In  effect,  joint  producers  of  the  sugar,  the 
right  to  the  equitable  lien  stipulated  by  the 
contract  was  not  controlled  by  the  provi-^ 
slons  of  the  local  law  of  Louisiana,  even  al-Jj, 
though,  as  a*general  rule,— and  In  regard  to* 
this  we  express  no  opinion,— the  effect  of 
that  law  would  be  to  deprive  conti-acting  par- 
ties, except  when  expressly  allowed,  of  the^ 
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right  to  coDtract  for  an  eqnltable  lien,  and 
to  deny  to  courts  of  equity  the  power  to  en- 
force the  same. 

These  considerations  lead  to  an  atnrmative 
answer  to  the  second  and  third  questions. 

The  first  question  Is  answered  in  the  nega- 
tive, and  the  second  and  third  questions  in 
the  affirmative,  and  it  will  be  so  certified. 

Nora 

*  The  following  Is  the  statement  of  facts  re- 
ferred to  supra,  page  754: 

(1)  H.  M.  Payne,  J.  U.  Payne,  and  J.  U. 
Payne  &  Co.,  a  commercial  firm  composed  of 
J.  U.  Payne,  J.  U.  Payne,  Jr^  and  R.  W.  Fos- 
ter,  all  residents  of  New  Orleans,  La.,  were  the 
owners  of  three  contiguous  plantations  in  St. 
Landry  parish,  Louisiana,  known  as  Barbreck, 
St  Peter's,  and  Anchorage. 

(2)  On  June  10»  18d2,  they  entered  into  the 
following  contract  with  U  Murray  Ferris  and 
Wm.  I/.  Ferris,  of  Poughkeepsie,  New  York, 
which  was  duly  recorded: 

"This  indenture  made  by  H.  M.  Payne,  J.  U. 
Payne,  and  the  firm  of  J.  U.  Payne  &  Co.,  all 
residents  of  the  city  of  New  Orleans,  state  of 
I^nisiana,  as  the  parties  of  the  first  part,  and 
L.  Murray  Ferris  and  William  U  Ferris,  both 
residents  of  the  city  of  Poughkeepsie,  state  of 
New  York,  as  the  parties  of  the  second  part, 
witnesseth:  T^at  whereas  the  said  H.  M. 
Payne,  J.  U.  Payne,  and  the  firm  of  J.  U.  Payne 
&  Co.,  parties  of  the  first  part,  as  aforesaid, 
are  the  owners  and  proprietors  of  three  certain 
plantations,  to  wit,  the  Barbreck,  St.  Peter's, 
and  Anchorage  places,  their  respective  inter- 
est in  the  said  three  plantations  being  of  record 
in  the  said  parish;  and 

"Whereas,  the  said  L.  Murray  Ferris  and 
William  L.  Ferris,  parties  of  the  second  part, 
as  aforesaid,  have  proposed  to  contract,  upon 
the  terms  and  conditions  hereinafter  provided, 
for  a  lease  of  the  Barbreck  sugar  house,  and  the 
purchase  of  the  crops  of  the  three  aforesaid 
plantations: 

**Now,  therefore,  the  said  parties  of  the  first 
part,  each  for  and  as  regards  his  respective  in- 
terest in  the  said  plantations,  and  the  said  par- 
ties of  the  second  part,  jointly  and  severally, 
hereby  contract,  obligate,  and  bind  themselves 
as  follows,  to  wit: 

^'Article  First.  The  parties  of  the  first  part 
grant  to  the  parties  of  the  second  part,  upon 
the  terms  and  conditions  hereafter  provided,  a 
lease,  for  a  period  of  ten  years,  of  the  sugar 
house  situated  on  the  Barbreck  plantation,  to- 
gether with  all  the  machinery  and  appurte- 
nances thereto  belonging,  it  being  understood 
and  agreed  that  this  lease  shall  cover  and  in- 
clude all  the  present  inclosure  around  the  Bar- 
breck sugar  house,  and  so  much  in  addition  to- 
wards the  Anchorage  plantation  as  may  be  nec- 
essary to  provide  space  for  handling  cars,  and. 
further,  the  land  between  the  cane  yard  and 
the  bayou,  except  the  public  highway,  which 
shall  be  used  in  common  by  the  parties  hereto: 
provided,  that  the  lease  shall  not  include  any 
cabins  or  dwelling  houses  which  may  be  situ- 
ated on  the  aforesaid  premises,  the  parties  of 
the  first  part  reserving  to  themselves  the  right 
to  remove  any  and  all  such  cabins  or  dwelling 
houses  off  the  said  premises  which  the  parties 
Oof  the  second  part  shall  have  the  right,  at  their 
S option,  to  require. 

•  *  "And  it  is  agreed  and  understood  that  the 
lease  shall  further  cover  and  include  the  right 
to  make  such  additions,  alterations,  or  modifica- 
tions to  or  in  said  sugar  house  as  the  parties  of 
the  second  part  may  desire  to  make,  using,  at 
their  option,  all  the  brick  and  other  material 
now  on  the  aforesaid  premises;  the  right  being 
further  reserved  to  the  said  parties  of  the  second 
part  to  drain  the  aforesaid  leased  premises  into 
the  regular  plantation  ditches  and  drains. 


"Bat  the  parties  of  the  second  part  hereby 
covenant  and  bind  themselves  to  make  at  least, 
and  in  any  event,  such  additions  and  altera- 
tions to  and  in  said  sugar  house  as  will  enable 
it  conveniently,  and  in  suitable  time,  to  take 
off  the  crops  of  the  Barbreck,  St.  Peter's,  and 
Anchorage  plantations. 

'^Article  Second.  The  consideration  of  the 
aforesaid  lease  shall  be  the  sum  of  twenty 
thousand  dollars  ($20  000),  or  two  thousand 
dollars  ($2,000)  per  annum,  which  the  parties 
of  the  second  part  bind  and  obligate  themselves 
to  pay  in  semiannual  installments  of  one  thou- 
sand dollars  ($1,000)  each;  the  first  installment 
to  be  due  ana  payable  on  the  first  day  of  Jan- 
uary, 1898,  and  the  others  every  six  months 
thereafter. 

"And  it  Is  understood  and  agreed  that,  while 
all  the  terms  and  stipulations  of  this  contract 
shall  be  absolutely  and  irrevocably  binding  from 
the  date  of  its  execution,  the  rent,  as  above 
stipulated,  shall  not  begin  to  run  until  the  first 
day  of  October,  1892. 

'^Article  Third.  It  is  further  understood  and 
agreed  that  there  shall  be  built  immediately, 
or  as  soon  as  practicable  after  the  execution 
hereof,  a  tramway  and  bridge  from  the  Barbreck 
sugar  house  through  the  St.  Peter's  plantation, 
on  the  Barbreck  side  of  the  bayou,  to  the 
boundary  line  of  the  Prosser  plantation,  for  the 
purpose  of  conveying  the  crops  of  the  said  plan- 
tation to  the  sugar  house. 

''The  parties  of  the  first  part  contract  and 
agree,  on  their  part,  to  grade  the  beds  of  the 
said  tramways,  and  to  haul  aU  the  necessary 
materials  for  tnelr  construction;  the  parties  of 
the  second  part  covenanting  and  agreeing,  on 
their  part,  to  furnish  all  the  material,  and  to 
complete  the  tramways  and  build  the  bridges, 
after  the  grading  and  hauling  aforesaid  shall 
have  been  done. 

"And,  after  the  first  crop  season  after  the  ex- 
ecution hereof,  the  parties  of  the  second  part 
bind  and  obligate  themselves  to  build,  on  the 
same  terms  and  conditions  as  are  provided 
above,  a  branch  tramway  from  the  main  tram- 
way on  the  Barbreck  plantation,  hereinabove 
provided  for,  across  the  St.  Peters  bridge  and 
through  the  St.  Peter's  field  on  that  side  of  the 
bayou  up  to  the  line  of  the  Morgan  Railroad. 
And  the  parties  of  the  second  part  shall  have 
the  privilege  of  carrying  the  tramways  entirely 
through  all  or  either  of  the  said  three  planta- 
tions, so  as  to  be  able  to  extend  them  beyond. 
*  "Article  Fourth.  The  parties  of  the  second 
part  shall  further  have  the  right  of  way  for  a^ 
railroad  to  connect  the  Barbreck  sugar  houseeo 
with  the  Morgan  Railroad,  including  the  con-*:* 
sent  of  the  parties  of  the  first  part  to  their 
building  a  railroad  bridge  across  the  bayou  at 
the  grade  level  of  the  Barbreck  cane  yard,  and 
the  further  right  to  construct  and  operate  tele  • 
graph  and  telephone  lines  along  all  the  afore* 
said  tramways  and  railroad. 

*'The  parties  of  the  second  part  shall  further 
have,  during  the  lease,  a  full  and  complete  right 
of  way  over  the  road  connecting  the  Barbreck 
sugar  house  and  the  railroad  depot,  and  the  fur- 
ther right  to  establish  and  operate  during  the 
lease,  at  some  suitable  place  on  one  of  the  three 
aforesaid  plantations,  a  kiln  for  burning  brick. 

"Article  F'ifth.  But  it  is  distinctly  understood 
and  agreed  that  the  aforesaid  tramways  and 
railroad  must  be  so  constructed  as  not  to  inter- 
fere with  the  drainage  facilities  of  the  afore- 
said three  plantations,  or  either  of  them. 

"And,  an  the  courses  of  the  aforcbaid  tram- 
ways and  railroad  are  not  definitely  fixed  here- 
in, it  is  further  understood  and  agreed  that  as 
soon  as  the  said  courses  shall  have  been  mutu- 
ally agreed  upon,  and  the  tramways  and  rail- 
road built,  they  shall  ipso  facto  become  the 
courses  contemplated  herein,  and  neither  of 
the  parties  hereto  shall  have  tne  right  to  change 
the  same,  or  either  of  them,  without  the  other'B 
consent. 

''Article  Sixth.  The  parties  of  the  first  and 
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second  part  hereto  further  coTenant  and  ai^ree 
mutually  to  sell  and  purchn.^e,  respectively,  up- 
(ui  tlie  following  terms  and  conditions,  all  the 
cane  which  may  be  gi(»wn  on  the  three  ufdre- 
8aid  plautatious,  viz.  liie  BurbriM  k,  St.  Teier's, 
and  Anchurajfo  plantations,  excipt  such  as  may 
I>e  needed  each  season  as  seed  for  the  following 
year. 

"Article  Seventh.  The  parties  of  the  first  part 
shall  cultivate  the  plantations  in  cane,  or  so 
much  thereof  as  would  be  justified  by  usual  and 
improved  agricultural  methods. 

"Article  Eighth.  The  cane  shall  be  delivered 
at  the  sugar  house  or  at  the  tramways,  at  the 
option  of  the  parties  of  the  first  part,  to  cars 
furnished  by  the  [)arties  of  the  second  part; 
the  said  cars  to  be  loaded  to  their  full  capacity 
by  the  parties  of  the  first  part. 

•'Article  Ninth.  The  parties  of  the  first  part 
shall  have  the  absolute  right  to  deliver  on  and 
after  the  fifteenth  day  of  October  of  each  sea- 
Hon,  and  the  parties  of  the  second  part  shall  be 
bound  and  obligated  to  accept,  unless  hereinafter 
provided  to  the  contrary,  so  much  cane  each 
NKorking  day  as  shall  represent  the  average 
Jimount  necessaty  to  be  delivered  per  day,  to 
(Complete  the  delivery  by  the  twenty-fifth  day 
» *ot  December  following;  the  said  average  to  be 
%bawd  upon  the  number  of  working  days  be- 
•  tween  the*fifteenth  of  October  and  the  twenty- 
fifth  of  December,  and  the  total  estimated  ton- 
uagr  of  the  three  plantations. 

**The  said  estimate  shall  be  made  on  the  first 
day  of  each  October  by  the  parties  of  the  first 
part,  and  shall  be  submitted  in  writing  to  the 
parties  of  the  second  part,  who  shall  have  the 
right  to  make  a  personal  inspection  of  the  crop; 
and,  in  case  of  a  disagreement  between  the  par- 
ties hereto  as  to  the  tonnage,  they  shall  agree 
upon  an  umpire,  whose  decision  and  estimate 
shall  be  final  and  binding  on  all  parties  hereto. 

**Article  Tenth.  Tlie  parties  of  the  second 
part  shall  not  be  bound  to  accept  cane  frozen 
standing  more  than  eight  days  after  a  freeze, 
but  windrowed  cane  uninjured  by  freeze  shall 
be  paid  for  on  the  same  basis  as  uninjured 
standing  cane. 

"And  all  cane  must  be  cut  as  close  to  the 
ground  as  practicable,  and  not  above  the  first 
rod  joint:  and  it  must  be  delivered  promptly 
after  cutting,  freed  from  trash,  as  is  customary 
in  Louisiana.  Nor  shall  the  parties  of  the  sec- 
ond part  be  bound  to  accept  any  cane  the  juice 
of  which  shall  test  less  than  9  per  cent  sucrose. 

"Article  Eleventh.  The  price  to  be  paid  by 
the  parties  of  the  second  part  shall  be  graduat- 
ed according  to  the  percentage  of  the  sucrose 
content  of  the  juice  of  the  cane,  as  expressed 
at  the  mill,  and  tlie  average  market  price,  as 
determined  by  the  New  Orleans  quotations  of 
prime  yellow  clarified  sugar,  during  each  deliv- 
ery w^eek,  plus  the  bounty;  this  price  to  be  es- 
timated on  a  basis  of  four  dollars  per  ton  for 
cane  when  the  sucrose  content  of  the  juice  is 
II  per  cent,  and  the  average  market  price  of 
prime  yellow  clarified  sugar,  plus  the  bounty, 
is  five  and  a  half  cents  per  pound,  or  6.G  cents 
for  every  one  per  cent,  of  sucrose  in  the  juice, 
thus: 

'*11  per  cent,  x  6.6  x  5^,  equals  ^4.00. 

"Article  Twelfth.  The  parties  of  the  first  part 
shall  have  the  right  to  appoint  a  representative, 
who  shall  have  access  to  the  mill  at  all  times 
for  the  purpose  of  testing  the  juice,  or  for  any 
other  purpose  legitimately  and  reasonably  per- 
taining to  the  interests  of  the  said  parties  of  the 
first  part  under  this  contract. 

"The  juice  shall  be  tested  daily,  or  as  often 
as  either  party  may  desire,  and  immediately, 
or  as  soon  as  practicable,  after  it  is  expressed. 
And,  in  case  more  than  one  determination  is 
made  during  a  day,  the  average  result  shall  be 
taken  as  the  basis  of  payment  for  that  day. 
And,  in  case  of  disagreement  between  the  par- 
ties hereto  as  to  the  percentage  of  sucrose  con- 
tent. Dr.  W.  C.  Stubbs,  of  New  Orleans,  shall 
be  the  umpire;  and  his  decision  and  figures  shall 
be  binding. 


'^Article   Thirteenth.  The   price   of   cane  aag 
above  determined  shall  be  paid  as  follows:        S 
•**Two  and   ^Vioo   dollara  per  ton  thall  be« 
paid  ev(»ry  Monday  for  the  cane  delivered  during 
the  pri'CiHling  week,  until  the  delivery  is  com- 
pleted.   1  he  balance,  if  any,  per  ton,  shall  oper- 
ate as  a  lien  and  privilege,  to  the  full  extent 
of  such  balance,  on  the  first  bounty  money  re- 
ceived   by   the   parties  of  the   second   part  on 
sugar  produced  from  cane  ground  at  the  Bar- 
breck  sugar  house;  and  the  said  parties  of  the 
second  part  covenant  and  agree  to  consecrate 
solely  to  the  payment  of  such  balance  ail  boun- 
ty  payments   so   received    by   them,   until   the 
whole  of  the  said  balance  shall  have  been. paid. 

"Article  Fourteenth.  But  whereas,  there  is 
recorded  against  the  premises  hereinabove 
leased  a  mortgage  to  secure  the  payment  at  ma- 
turity of  four  promissory  notes,  each  note  being 
for  the  sum  of  four  thousand  one  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  and  bear- 
ing interest  at  the  rate  of  four  per  cent,  per 
annum  from  the  first  day  of  January,  1890,  un* 
til  they  respectively  mature;  and 

"Whereas,  the  said  notes  mature  on  the  first 
of  January,  1893,  the  first  of  January,  18U4,  the 
first  of  January,  1S95,  and  the  first  of  January, 
1896,  respectively: 

"Now,  therefore,  in  order  to  secure  the  parties 
of  the  second  part  in  the  quiet  enjoyment  of  the 
said  leased  premises  and  the  prompt  payment 
of  the  said  notes,  principal  and  interest,  as  they 
respectively  mature: 

"It  is  understood  and  agreed  that  the  parties 
of  the  second  part  shall  have  the  right  and 
privilege  of  reserving  each  season,  until  all  the 
aforesaid  notes  shall  have  been  paid,  the  rent 
which  may  be  due  under  the  terms  of  this  con- 
tract on  the  first  day  of  January  of  each  sea- 
son, and,  in  addition,  so  many  of  the  cash 
weekly  payments  for  cane,  hereinabove  provid- 
ed for,  next  preceding  the  first  day  of  Janu- 
ary of  the  said  season,  as  will,  together  with 
the  rent  as  aforesaid,  aggregate  the  amount, 
principal  and  interest,  of  the  note  falling  due 
on  the  first  of  January  of  that  season. 

**The  amount  so  reserved  shall  be  held  by  the 
said  parties  of  the  second  part  in  trust  for  the 
parties  of  the  first  part,  and,  in  case  the  said 
note  is  not  promptly  paid  at  maturity  by  the 
parties  of  the  first  parC  then,  for  their  own  pro- 
tection, the  parties  of  the  second  part  shall 
have  the  right  to  apply  the  amount  reserved  as 
above  provided  to  the  payment  of  the  note,  prin- 
cipal and  interest,  charging  the  amount  so  ap- 
plied to  the  account  of  the  parties  of  the  first 
part. 

"But,  if  the  parties  of  the  first  part  shall 
promptly  pay  at  maturity  the  note  falling  due 
on  the  first  of  January  of  any  season,  then  in 
that  event  the  amount  reserved,  as  above  pro- 
vided, by  the  parties  of  the  second  part  for  the 
payment  of  that  note,  shall  immediately  become 
due  and  payable  to  the  parties  of  the  first  part, 

"The  parties  of  the  first  part  further  covenant 
and  agree  to  remove  all  other  liens  and  privl-Jj 
leges  on  the  leased  premises,  and  to  keep  the^i* 
same  free  from  all*  other  liens  and  privileges* 
during  the  term  of  this  lease. 

"Article  Fifteenth.  In  the  event  of  a  tem- 
porary closing  and  shutting  down  of  the  mill 
as  the  result  of  fire,  explosion,  breakage,  or 
other  purely  fortuitolis  cause,  the  parties  of  the 
second  part  shall  not  be  bound  to  receive  cane 
during  such  time,  and  shall  not  be  liable  in 
damages  to  the  parties  of  the  first  part  for  such 
nonreceipt;  but  during  such  temporary  shutting 
down  of  the  mill  the  parties  of  the  first  part 
shall  have  the  right  to  dispose  of  so  much  cane 
as  the  parties  of  the  second  part  would  other^ 
wise  have  been  compelled,  under  the  terms  of 
this  contract,  to  receive,  in  any  way  they  may 
see  fit.  and  they  shall  furthermore  have  the 
right  to  use  for  such  purpose,  free  of  charge, 
all  the  tramways,  cars,  and  other  transportation 
facilities  of  the  parties  of  the  second  part. 

"And  the  i)arties  of  the  second  part  stipulate 
and  agree  to  use  every  reasonable  effort  to  rt- 
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pair,  and  make  all  such  delays  as  short  as  pos- 
sible. 

•'Article  Sixteenth.  In  case  of  total  loss  of  the 
sugar  house,  mill,  and  niachiuery,  by  fire  or 
otherwise,  this  cuutract  may  be  tormiuated,  at 
the  option  of  the  parties  of  the  second  part. 

"Article  Seven le€'nth.  It  Is  agreed  and  under- 
stood that  the  vahie  of  the  Barbreck  sugar 
house,  machinery,  and  appurtenances,  as  they 
stand  at  the  date  of  this  contract,  shall  be  esti- 
mated by  three  anoraisers  to  be  appointed  as 
follows:  One  by  each  of  the  parties  hereto,  and 
the  third  by  these  two. 

**And  the  parties  of  the  second  part  corenant 
and  agree  to  take  out  thereon,  in  the  name  and 
for  the  benefit  of  the  parties  of  the  first  part, 
and  to  keep  in  force  during  the  term  of  this 
•contract,  a  policy  of  insurance  against  fire,  for 
the  full  value  as  above  determmed,  provided 
that  this  valuation  shall  not  exceed  the  sum 
•of  ten  thousand  dollars,  and  to  pay  the  premium 
on  the  said  policy,  for  the  benefit  of  the  parties 
of  the  first  part,  during  the  term  of  this  con- 
tract. 

•'Article  Eighteenth.  The  parties  of  the  sec- 
ond part  further  covenant  and  agree  to  pay  dur- 
ing the  term  of  this  contract  any  and  all  extra 
taxes  which  may  result  from  increased  assess- 
ment of  the  leased  property  on  account  of  the 
improvements  put  upon  it  by  the  said  parties 
of  the  second  part. 

"Article  Nineteenth.  On  the  termination  of 
this  contract  by  limitation,  or  as  otherwise  pro- 
vided therein,  the  parties  of  the  second  part 
shall  have  the  right  to  remove  and  take  away 
all  the  improvements,  of  whatever  kind  or  de- 
scription, including  tramways,  which  they  may 
have  put  upon  the  leased  premises,  on  condition, 
however,  of  paying,  before  such  removal,  to  the 
parties  of  the  first  part,  an  amount  which  shall 
;g  represent  the  depreciation  in  value  of  the  su^ar 
^  house,  machinery,  and  appurtenances  belongmg 
-«  to  the  said^parties,  as  a  means  of  manufactur- 
ing sugar  from  cane,  the  present  value  to  be 
that  determined  by  the  appraisement  herein- 
above provided  for,  and  the  value  at  the  ter- 
mination of  this  contract  to  be  determined  by 
a  similar  appraisement;  it  bein^  understood  and 
agreed  that  the  latter  appraisement  shall  be 
made  solely  with  reference  to  the  relative  effi- 
ciency and  value  of  the  said  sugar  house,  ma- 
chinery, and  appurtenances  for  the  manufac- 
ture of  sugar  from  cane,  without  regard  to  the 
profits  of  the  industry,  or  the  depreciation  In 
value  of  same  as  the  result  of  the  Introduction 
of  new  and  improved  machinery  or  methods  of 
manufacture. 

"Article  Twentieth.  The  parties  of  the  first 
part  agree  to  keep  all  such  books  and  records 
us  are  required  by  the  United  States  govern- 
ment in  relation  to  tlie  bounty,  and  to  furnish 
to  the  parties  of  the  second  part  all  the  details 
which  may  be  necessary  to  enable  them  to  ef* 
fectnate  their  bounty  rights. 

"Article  Twenty-First.  Nothing  in  this  con- 
tract shall  be  construed  as  to  authorize  the  es- 
tablishment or  conduct  of  a  store  of  any  sort 
or  description  upon  the  leased  premises  by  the 
parties  of  the  second  part  or  others. 

''Article  Twenty-Second.  It  is  further  mutu- 
ally understood  and  agreed  that,  in  case  the 
bounty  now  paid  upon  sugar  by  the  United 
States  government  is  removed  during  the  turm 
of  this  contract,  then  and  in  that  event  either 
of  the  parties  hereto  may,  at  their  option,  ter- 
minate the  contract;  but,  as  regards  the  parties 
of  the  first  part,  it  is  understood  and  agreed 
that  this  right  of  terminating  the  contract  shall 
•extend  only  so  far  as  their  obligation  to  culti- 
vate and  deliver  cane  is  concerned;  the  right 
and  option  being  reserved  to  the  parties  of  the 
second  part,  in  the  event  of  an  exercise  by  the 
.parties  of  the  first  part  of  their  right  to  ter- 
mination under  this  section,  to  continue  the  lease 
as  herein  stipulated  upon  the  same  terms  and 
•conditions,  except  as  hereinabove  provided, 

"Article    Twenty-Third.    And    whereas,    the 


parties  hereto  recognize  that  despite  the  gennlns 
and  earnest  efforts  of  the  parties  of  the  second 
part  to  construct  and  put  m  operation  the  eon* 
templated  mill  in  time  for  the  next  grinding 
season  after  the  execution  hereof,  such  a  can- 
summation  may  be  rendered  practically  impos- 
Bible  by  events  absolutely  beyond  the  control 
of  the  said  parties  hereto,  it  is  therefore  under- 
stood and  agreed  that  if,  by  reason  of  such  an- 
foreseen  events,  it  shall  become  practically  im- 
possible to  construct  and  put  into  operation  the 
said  contemplated  mill  in  time  for  the  next 
grinding  season  after  the  execution  hereof,  then 
and  in  that  event  the  said  parties  of  the  second 
part  shall  be  bound  to  receive,  under  the  terms 
and  conditions  of  this  contract,  during  said  next 
grinding  season,  only  the  cane  grown  on  the 
Barbreck  plantation,  and  the  parties  of  the  first g 
part  shall  have  the  right  to  dispose  of  the  St 3 
Peter's  and  Anchorage  crops^dnring  said  season* 
in  any  way  they  may  see  fit,  with  the  privilege 
of  using  for  such  purpose,  free  of  charge,  any 
and  all  the  transportation  facilities  of  the  i»ar- 
ties  of  the  second  part. 

"But  nothing  in  this  section  shall  be  so  con- 
strued as  to  relieve  the  parties  of  the  second 
part  from  their  obligation,  under  this  contract, 
to  purchase  the  crops  of  the  three  aforesaid 
plantations  in  case  of  their  failure  to  construct 
and  put  in  operation  the  said  contemplated  mill 
in  time  for  the  next  grinding  season,  if  such  fail- 
ure shall  result  from  the  financial  Inability  of 
the  said  parties  of  the  second  part  to  meet 
their  engagements,  or  from  a  want  of  exercise 
by  them  of  all  due  caution,  prudence,  and  fore- 
sight to  that  end. 

"Article  Twenty-Fourth.  It  is  further  under- 
stood and  agreed  that  the  parties  of  the  second 
part  shall  have  the  right  and  privilege  of  sub- 
rogating to  their  rights  and  liabilities  under 
this  contract,  at  any  time  during  the  term 
thereof,  a  corporation  duly  organised,  provided 
it  be  satisfactorily  shown  that  the  said  corpo- 
ration be  legally  organized  and  competent  to 
contract;  that  it  is  the  absolute  owner  and  pro- 
prietor of  the  property,  machinery,  rights,  and 
effects  of  every  kind  and  description  which  shall 
have  belonged  to  the  parties  of  the  second 
part  hereto,  and  shall  be  situated  upon  the  three 
aforesaid  plantations,  or  either  of  them;  and 
that  the  said  property,  machinery,  rights,  and 
effects  are  free  from  any  and  all  liens  and  in- 
cumbrances except  the  lien  of  the  lessors  imder 
this  contract;  and  on  this  condition  the  parties 
of  the  first  part  covenant  and  bind  themselves 
to  accept  the  aforesaid  corporation  as  the  sub- 
stitute of  the  parties  of  the  second  part  hereto, 
and  to  release  the  said  parties  from  any  and  all 
subsequent  liability  hereunder. 

"Article  Twenty-Fifth.  It  is  finaUy  under- 
stood and  agreed  that  this  is  an  entire  contract, 
each  stipulation  and  obligation  herein  being  a 
part  of  the  consideration  for  every  other. 

"In  witness  whereof,  the  aforesaid  parties 
have  hereunto  affixed  their  hands  on  this  l^h 
day  of  June,  1892. 

"[Signedl  H.  M.  Payne. 

"J.  U.  Payne. 
"J.  U.  Payne  &  Oo. 

"[Signed]    L.   Murray  Ferris. 
•♦Wm.  L.  Ferris." 

(3)  Under  article  twenty-four  (21)  of  said 
contract^  the  said  L.  Murray  Ferris  and  Wm. 
Li.  Ferns  transferred  all  their  rights  and  lia- 
bilities under  said  contract  to  the  Ferris  Sugar- 
Manufacturing  Company,  Limited,  a  corporation^ 
organized  under  the  laws  of  Louisiana.  M 

•  (4)  The  McKinley  tariff  act,  passed  October* 
1,  1890,  which  provided  for  a  bounty  to  sugar 
producers,  was  repealed  on  August  28,  1^4, 
and  on  September  3,  1891,  it  was  stipulated 
between  the  parties  to  said  contract  that  the 
provisions  of  articles  eleven  and  thirteen  there- 
of should  be  extended  so  as  to  apply  to  any 
bounty  that  might  thereafter  be  granted  by  con- 
gress to  sugar  produced  from  the  crop  1894. 

(5)  The    Ferris    Sugar-Manufacturiag    Com* 
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pany,  Limited,  operated  the  Barbreck  susnir 
house  ander  the  terms  of  said  contract  from  Oc- 
tober, 1894,  to  January  4, 1895,  and  the  said  par- 
ties of  the  first  part.  J.  U.  Payne  &  Co.  et  ai., 
delivered  to  the  said  Ferris  Sugar-Manufactnr- 
ing  Company  during  that  season,  under  said  con- 
tract, ten  thousand  three  hundred  and  seventy- 
seven  (10,377)  tons  of  cane  grown  upon  prem- 
ises other  than  those  leased  to  said  Ferris  Com- 
pany, for  which  the  said  Ferris  Company  owed 
a  balance  on  the  purchase  price  of  four  thousand 
five  hundred  and  sixty-four  and  ''^/loo  dollars 
($4,564.^3)  on  the  contract  basis  of  $2.75  a  ton, 
and  a  further  sum  of  six  thousand  five  hundred 
and  seventy-nine  and  'Vioo  dollars  ($6,579.30) 
in  the  event  that  the  bounty  should  be  collected. 

(6)  In  the  fall  of  1894  the  Ferris  Sugar-Manu- 
facturing Company.  Limited,  became  heavily  in- 
volved in  financial  difliculties,  and  prior  to  this 
a  number  of  creditors  (among  them,  the  Reading 
Iron- Works  Company  and  John  H.  Murphy)  re- 
corded vendors*  privileges  upon  the  machinery 
sold  by  them  to  the  said  Ferris  Sugar-Manu- 
facturing Company,  Limited,  and  erected  by  it 
in  the  saJd  Barbreck  sn^ar  house. 

(7)  On  January -4,  1895.  the  Burdon  Central 
Sugar- Refining  Company,  Limited,  a  corporation 
organized  under  the  laws  of  New  York,  and  an 
unsecured  creditor  of  the  Ferris  Company  to  the 
extent  of  for^  thousand  four  hundred  and  four 
and  seventy-four  one-hundredths  dollars  j[$40,- 
404.74),  its  entire  debt,  filed  a  bill  in  equity  in 
the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  Ix)uisiana,  alleging  that  the 
Ferris  Sugar-Manufacturing  Company,  Limited, 
was  heavily  indebted  and  insolveik,  and  that  its 
assets  would  be  sacrificed  by  numerous  credit- 
ors who  were  about  to  bring  suit.  The  bill  pray- 
ed for  the  appointment  of  a  receiver  to  take 
charge  of  all  the  assets  of  said  company.  On 
the  same  day  the  defendant  company  filed  an 
answer,  with  a  resolution  of  its  board  of  directors 
annexed  authorizing  such  action,  admitting  all 
the  facts  charged  in  the  bill,  and  uniting  in  the 
prayer  for  a  receiver.  A  receiver  was  thereupon 
appointed. 

(8)  On  March  25.  1895,  H.  M.  Payne.  J.  U. 
Payne,  and  J.  U.  Payne  &  Co.  filed  a  petition 
of  intervention  in  this  suit^  stating,  among  other 
things  not  relevant  to  this  certificate,  the  said 
balance  of  $4,564.73  and  of  $6,579.30  due  them 

cfor  cane  delivered  to  the  said  Ferris  Sugar-Man- 
l  ufacturing  Ck>mpany,  Limited,  and  claiming  that 
^  both  sums  were  secured  by  a*  lessor's  privilege 
on  the  property  of  the  defendant  company  at  the 
Barbreck  supar  house,  and  that  the  latter  sum, 
namely,  $6,579.30,  was  also  secured  by  an  equita- 
ble lien  on  any  bounty  that  might  thereafter  be 
collected  by  the  receiver.  The  receiver  and  the 
Ferris  Company  filed  an  answer  to  this  petition, 
admitting  the  correctness  of  the  amounts  claim- 
ed, but  denying  that  they  were  secured  as 
averred.  The  Burdon  Central  Sugar-Refining 
Company  adopted  the  answer  of  the  receiver.  Is- 
sue was  joined  by  replication,  and  the  matters 
in  issue  were  referred  to  a  master  to  report  up- 
on the  law  and  the  facts.  The  master  allowed 
the  amounts  claimed  by  interveners,  but  rejected 
their  claims  both  to  a  lessor's  privilege  to  secure 
these  amounts  and  to  an  equitable  lien  on  the 
bounty.  Upon  exceptions  to  the  master's  rt^port 
the  court  decreed  that  interveners  were  entitled 
to  a  lessor's  privilege  upon  the  movable  effects 
of  said  Ferris  Company  and  of  third  persons 
ui)on  leased  premises  to  secure  both  said  sums 
due  for  the  unpaid  price  of  the  sugar  cane,  in 
addition  to  an  equitable  lion  on  the  bounty  to 
secure  the  said  sum  of  .$6,579.30.  in  preference 
to  all  other  creditors  of  the  said  Ferris  Sugar^ 
Manufacturing  Company,  Limited. 

(9)  From  this  decree  the  Burdon  Central  Sug- 
ar-Refining Company,  complainants,  the  Read- 
ing Iron  Company,  and  John  H.  Murphy,  inter- 
veners in  this  suit,  as  creditors  of  the  Ferris 
Sugar-Manufacturing  Company,  Limited,  for 
large  amounts,  took  an  appeal,  and  made  the 
following  assignment  of  errors: 


'Tirst.  Said  court  erred  in  decreeing  that  uM 
interveners,  J.  U.  Payne  et  aL,  are  entitled  to  a 
privilege  and  right  of  pledge,  as  lessors,  upon  th« 
movable  effects  of  the  defendant  on  the  leased 
premises,  to  secure  the  sums  doe  said  interven- 
ers for  cane  sold  and  delivered  by  them  to  said 
defendant,  amounting  to  $4,564.73  and  $6,- 
579.30. 

"Second.  Said  court  erred  in  decreeing  that 
said  interveners  are  entitled  to  an  equitable  lien 
on  the  bounties  which  may  be  collected  on  sug- 
ars made  from  cane  belonging  to  said  interven- 
ers, and  taken  off  by  the  defendant  or  iti  re- 
cdver." 
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ENTERPRISE   MIN.    CO.    v.    RICO-ASPEN 

CONSOL.  MIN.  CO.  et  at 

(May  10.   1897.) 

No.  267. 

MiNBs  AND  Mining— Tunnel  Claims— Looation 

— CoyFLTOTIXa  SURPACB   LOCATION. 

1.  The  right  given  by  Rev.  St.  §  2323.  to  a 
vein  discovered  in  a  tunnel,  dates,  by  relation, 
back  to  the  time  of  the  location  of  the  tunnel 
site,  and  the  right  of  locating  the  claim  to  the 
vein  arises  upon  its  discovery  in  the  tunnel,  and 
may  be  exercised  by  locating  the  full  length  of 
1,500  feet  on  either  side  of  the  tunnel,  or  in 
such  proportion  thereof  on  either  side  as  the 
locator  may  desire.  Such  a  location  therefore 
gives  superior  right  as  against  a  surface  location 
made  after  location  of  the  tunneL  but  before 
discovery  of  the  vein  therein.  13  C.  C.  A.  390. 
66  Fed.  200,  affirmed. 

2.  The  Colorado  territorial  statute  of  1861 
(Mills'  Ann.  St  §  8141),  limitmg  a  tunnel  owner 
to  250  feet  each  way  on  a  vein  discovered  in 
the  tunnel,  if  not  In  terms  subsequently  repealed, 
was  superseded  by  the  legislation  of  congress. 

3.  The  failure  of  persons  engaged  in  running 
a  tunnel  to  "adverse"  a  surface  claim  located 
near  the  line  of  the  tunnel  prior  to  a  discovery 
of  the  vein  in  the  tunnel  does  not  prejudice  their 
rights  to  such  vein.  13  C.  C.  A.  890,  66  Fed. 
200,  affirmed. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  (Jourt  of  Appeals  for  the  Eighth  (Cir- 
cuit 

This  case  involves  the  construction  of  sec-^ 
tlon  2323,  Rev.  St.,  which  reads  as  follows:  8 
•"Where  a  tunnel  is  run  for  the  develop* 
ment  of  a  vein  or  lode,  or  for  the  discovery 
of  mines,  the  owners  of  such  tunnel  shall 
have  the  right  of  possession  of  all  veins  or 
lodes  within  3,000  feet  from  the  face  of  such 
tunnel  on  the  line  thereof,  not  previously 
known  to  exist,  discovered  in  such  tunnel, 
to  the  same  extent  as  if  discovered  from  the 
surface;  and  locations  on  the  line  of  such 
tunnel  of  veins  or  lodes  not  appearing  on 
the  surface,  made  by  other  parties  after  the 
commencement  of  the  tunnel,  and  while  the 
same  is  being  prosecuted  with  reasonable 
diligence,  shall  be  invalid;  but  failure  to 
prosecute  the  work  on  the  tunnel  for  six 
months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins 
on  the  line  of  such  tunnel." 

The  facts  are  these: 

The  Group  tunnel  site,  under  which  the 
Enterprise  Mining  Company,  the  defendant 
and  appellant,  claims  the  right  to  the  ores  In 
controversy,  was  located  on  July  25,  1867, 
and  the  certificate  of  location  was  filed  In  the 
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-office  of  the  county  clerk  and  recorder  of  tbe 
county  In  which  the  location  was  made  mi 
August  29,  1867. 

The  Vestal  lode  mining  claim,  under  which 
the  plaintiffs  (the  appellees)  claim  title,  is 
based  upon  a  discovery  made  on  March  28, 
1886.  The  claim  was  located  on  April  1, 
ld68»  and  the  location  certificate  was  filed 
for  record  on  April  3,  1866. 

The  situation  of  the  properties  is  suffl- 
»ciently  disclosed  by  the  following  diagram: 


The  ore  in  controversy  is  within  the  limits 
of  the  tract,  A,  B,  O,  D.  As  to  this  tract, 
the  two  locations,  the  Vestal  and  Jumbo  No. 
^2,  conflict.  The  owners  of  the  Vestal  claim 
^ma'le  application  in  1800  for  a  patent  No 
*  adverse^proceedlngs  were  instituted  by  the 
defendant,  and  a  patent  for  the  claim  was 
issued  on  February  6»  1802.  At  the  time  of 
these  proceedings  no  discovery  of  a  vein  in 
the  tunnel  had  been  made.  But  on  June  15, 
1802,  a  vein  was  discovered  1,920  feet  from 
its  portal,  at  the  place  marked  ••Discovery" 
on  the  diagram.  Immediately  thereafter  the 
defendant  caused  the  boundaries  of  the 
elaim  Jumbo  No.  2  to  be  located  upon  tbe 
surface  of  the  earth,  and  a  certificate  of 
location  to  be  duly  recorded,  in  which  it 
claimed  54  feet  along  the  vein  to  the  north- 
easterly of  the  tunnel,  and  1,446  feet  south- 
westerly. Tbe  position  of  this  claim  appears 
sufficiently  on  tbe  diagram.  The  portion  of 
this  vein  within  the  limits  of  the  Vestal 
claim  is  about  750  feet  from  the  line  of  the 
cunnel.  This  suit  was  commenced  In  the 
circuit  court  of  the  United  States  for  the 
District  of  Colorado,  on  September  3,  1802, 


and  was  decided  by  that  court  In  favor  of 
the  plaintiffs.  53  Fed.  321.  On  appeal  to 
the  court  of  appeals  this  decision  was  re- 
versed (32  U.  8.  App.  76,  13  C.  C.  A.  390,  and 
66  Fed.  200),  and  the  case  remanded  for  fur- 
ther proceedings.  Thereupon  the  case  was 
brought  here  on  a  writ  of  certiorari. 

Charles  H.  Toll  and  Joel  F.  Vaile,  for  ap- 
pellant    R.  S.  Morrison,  for  appellees. 

Mr.  Justice  BREWER,  after  stating  tbe 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

It  will  be  observed  that  so  far  as  the  mere 
location  of  the  two  claims,  Vestal  and  Jum- 
bo No.  2,  the  former  was  prior  in  time  to 
the  latter,  and  would,  if  there  were  no  other 
facts,  give  priority  of  right  to  the  ore  within 
the  limits  of  the  conflicting  territory.  The 
tunnel  was,  however,  located  some  eight  or 
nine  months  before  the  discovery  and  loca- 
tion of  the  Vestal  claim,  and  the  statoteS 
gives  to  the  owners  of^such  tunnel  the  right? 
to  ''all  veins  or  lodes  within  3,000  feet  from 
the  face  of  such  tunnel  <m  the  Une  thereof, 
not  previously  known  to  exist."  By  virtue 
of  this  section,  therefore^  the  right  of  the 
defendant  to  this  vein  was  prior  to  that  of 
the  plaintiffs  to  the  mineral  in  their  claim. 
In  this  respect  the  circuit  court  and  the 
court  of  appeals  agreed.  The  matters  now 
in  dispute  are  the  extent  of  that  right  and 
the  effect  of  a  failure  to  "adverse"  the  ap- 
plication for  a  patent. 

The  right  to  this  vein  discovered  In  the 
tunnel  is  by  the  statute  declared  to  be  no 
the  same  extent  as  If  discovered  from  the 
surface."  If  discovered  from  the  surface, 
the  discoverer  might,  under  Rev.  St.  §  2320, 
claim  **one  thousand  five  hundred  feet  in 
length  along  the  vein  or  lode."  The  clear 
import  of  the  language,  then,  Is  to  give  to 
the  tunnel  owner,  discovering  a  vein  in  the 
tunnel,  a  right  to  appropriate  1,500  feet  In 
length  of  that  vein.  When  must  he  indi- 
cate the  particular  1,500  feet  which  he  de- 
sires to  claim?  Counsel  for  plaintiffs  con- 
tend that  It  sliould  be  done  when.  In  the 
first  instance,  the  tunnel  is  located,  and  that, 
if  no  specification  is  then  made,  the  line  of 
the  tunnel  is  to  be  taken  as  dividing  the  ex- 
tent of  the  claim  to  the  vein,  so  that  the 
tunnel  owner  would  be  entitled  to  only  750 
feet  on  either  side  of  the  tunnel;  while  coun- 
sel for  defendant  insist  that  he  need  not 
do  so  until  the  actual  discovery  of  the  vein 
in  the  tunnel.  We  think  the  defendant's 
counsel  are  right  In  order  to  make  a  loca- 
tion, there  must  be  a  discovery;  at  least, 
that  is  the  general  rule  laid  down  in  the  stat- 
ute. Section  2320  provides:  "But  no  loca- 
tion of  a  mining  claim  shall  be  made  until 
the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located."  The  discovery 
in  the  tunnel  is  like  a  discovery  on  the  sur- 
face. Until  one  Is  made,  there  is  no  right 
to  locate  a  claim  In  respect  to  the  vein,  and 
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the  time  to  determine  where  and  how  it  shall 
be  located  arises  only  upon  the  discovery,— 
whether  such  discovery  be  made  on  the  sur- 
face or  In  the  tunnel.  The  case  of  Erhardt 
V.  Boaro.  113  U.  S.  527,  5  Sup.  Ct.  5(J0.  is 
not  in  point,  for  there  the  preliminary  notice, 
which  was  made  upon  a  discovery  from  the 
H  surface,  simply  claimed  "1,500  feet  on  this 

*  mineral  bearing  lode,"  without  further^spec- 
ificatlon  as  to  boundaries  or  direction;  and 
it  was  held  that  that  was  equivalent  to  a 
claim  for  750  feet  in  each  direction  from 
the  discovery  shaft 

It  may  be  true,  as  counsel  claim,  that  this 
construction  of  the  statute  gives  the  tunnel 
excavator  same  advantages.  Surely,  It  Is 
not  strange  that  congress  deemed  it  wise  to 
offer  some  Inducements  for  running  a  tunnel 
into  the  side  of  a  mountain.  At  the  same 
time,  It  placed  specific  limitations  on  the 
rights  which  the  tunnel  owner  could  acquire. 
He  could  acquire  no  veins  which  had  there- 
tofore been  discovered  from  the  surface.  His 
right  reached  only  to  "blind  veins,"  as  they 
may  be  called,— veins  not  known  to  exist, 
and  not  discovered  from  the  surface  before 
he  commenced  his  tunnel.  It  required  rea- 
sotiable  diligence  in  the  prosecution  of  his 
work.  It  placed  a  limit  in  length  (3,000  feet) 
beyond  which  he  might  not  go  in  his  search  for 
veins,  and  acquire  any  rights  under  his  tun- 
nel location,  and  the  veins  to  which  he  might 
acquire  any  rights  were  those  which  the  tun- 
uel  itself  crossed.  Such  is  the  import  of  the 
letter  to  which  counsel  refer,  from  Commis- 
sioner Drummond,  of  date  September  20, 
1872.  Land  Ofl3ce  Report,  1872,  p.  GO;  8 
Copp's  Land  Owner,  130.  It  may  be  also 
noticed  that  in  this  letter  the  commissioner 
affirmed  the  right  of  location  on  either  side 
of  the  tunnel,  In  these  words:  "When  a  lode 
is  struck  or  discovered  for  the  first  time  by 
running  a  tunnel,  the  tunnel  owners  have  the 
option  of  recording  their  claim  of  fifteen  hun- 
dred feet  all  on  one  side  of  the  point  of  dis- 
covery or  Intersection,  or  partly  on  one  and 
partly  upon  the  other  side  thereof." 

We  hold,  therefore,  that  the  right  to  a  vein 
discovered  in  the  tunnel  dates,  by  relation, 
back  to  the  time  of  the  location  of  the  tunnel 
site,  and  also  that  the  right  of  locating  the 
claim  to  the  vein  arises  upon  its  discovery  In 
the  tunnel,  and  may  be  exercised  by  locating 
that  claim  the  full  length  of  1,500  feet  on 
either  side  of  the  tunnel,  or  in  such  propor- 
tion thereof  on  either  side  as  the  locator  may 
desire. 

It  was  well  said  by  the  court  of  appeals  In 

its  opinion  in  this  case:     "The  striking  char- 

^acteristlc  of  this  section  of  the  act  is  that  it 

;^  gives  the  right  to  the  possession  of  certain 

•  veins  or  lodes  to  the  diligent  owner  of  a  tun- 
nel before  his  discovery  or  location  of  any 
lode  or  vein  whatever,  contingent  only  upon 
his  subsequent  discovery  of  such  veins  In  his 
tunnel.  Veins  or  lodes  discovered  on  the  sur- 
face or  exposed  by  shafts  from  the  surface 
must  be  found  before  any  right  to  them  vesta 


(sections  2,  5,  Act  May  10,  1872;  sectioni* 
2320,  2324,  Rev.  St);  but  this  section  de- 
clares that  the  owners  of  a  tunnel,  hy  sim- 
ply locating  and  diligently  prosecuting  it, 
witliout  the  discovery  of  any  vein  or  lode 
whatever,  'shall  have  the  right  of  posaessioii. 
of  all  Teins  or  lodes  within  three  thousand 
feet  from  the  face  of  such  tunnel  on  the  line 
thereof,  not  previously  known  to  exist,  di»- 
covered  In  such  tunnel,  to  the  same  extent 
as  If  discovered  from  the  surface.* " 

In  Mining  Co.  v.  Brown,  11  Mont  370,  383,. 
28  Pac.  732,  735,  the  supreme  court  of  that 
state  observed:  "But  has  he  [the  tonnel* 
owner]  not  an  inchoate  right  in  such  veins, 
which  right  is  kept  alive  by  prosecution  of 
work  on  the  tunnel,  according  to  law?  Thla- 
seems  to  be  Implied  by  the  last  clause  of  the 
statute,  that  'failure  to  prosecute  the  work 
on  the  tunnel  for  six  months  shall  be  consid- 
ered as  an  abandonment  of  the  right  to  all  un- 
discovered veins  on  the  line  of  the  tnnneL' 
The  fact  that  said  nonaction  on  the  part  of 
the  tunnel  claimant  should  constitute  an. 
abandonment  shows  that  it  was  the  Intent  of 
congress  to  reserve  such  lodes  from  the  com- 
mencement of  the  tunnel,  while  it  was  pros- 
ecuted according  to  law."  See,  also,  Back  ▼.. 
Mining  Co.,  2  Idaho,  380,  17  Pac.  83. 

The  plaintiffs  further  contend  that  an  act 
passed  by  the  territorial  legislature  of  Colo- 
rado in  1861  (Sess.  Laws  Colo.  1861,  p.  166; 
Mills'  Ann.  St.  {  3141)  limits  the  right  of  the 
tunnel  owner  to  veins  discovered  in  the  tun- 
nel to  250  feet  on  each  side  of  the  tanneL 
That  section  reads: 

"Any  person  or  persons  engaged  in  working 
a  tunnel,  within  the  provisions  of  this  chap- 
ter, shall  be  entitled  to  two  hundred  and  fifty 
feet  each  way  from  said  tunnel,  on  each  lode 
so  discovered." 

But,  if  that  section  has  not  been  in  terms^ 
repealed  by  the  legislature  of  Colorado,  It^ 
was  superseded  by  the  legislation  of*congresa,» 
as  found  in  the  Revised  Statutes.     Bllet  t. 
Campbell,  18  Colo.  010.  33  Pac.  521. 

The  remaining  question  is  whether  the  fail- 
ure to  "adverse'*  the  application  for  a  patent 
for  the  Vestal  claim  destroyed  or  impaired 
the  rights  of  the  defendant.  We  think  not 
Sections  2325  and  2326,  Rev.  St.,  contain  the 
legislation  In  reference  to  adverse  claims. 
These  provisions  are  substantially  that  when 
a  party  makes  his  application  for  a  patent 
if  no  adverse  claim  is  filed  within  60  days 
from  publication  of  notice,  it  shall  be  as- 
sumed that  the  applicant  is  entitled  to  a  pat- 
ent: that,  when  an  adverse  claim  is  filed,  "it 
shall  be  upon  oath  of  the  person  or  persona 
making  the  same,  and  shall  show  the  nature, 
boundaries,  and  extent  of  such  adverse 
claims,  and  all  proceedings  *  *  *  shall  be 
stayed  until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent 
jurisdiction,  or  the  adverse  claim  waived.  It 
shall  be  the  duty  of  the  adverse  claimant 
within  thirty  days  after  filing  his  claim,  to- 
commence  proceedings  in  a  court  of  compe- 
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tent  jurisdiction,  to  determine  the  question 
of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judg- 
ment; and  a  failure  so  to  do  shall  be  a  waiv- 
er of  his  adverse  claim." 

Now,  at  the  time  the  application  for  patent 
to  the  Vestal  claim  was  presented  and  the 
proceedings  had  thereon,  the  defendant  knew 
of  no  vein  which  would  enable  It  to  dispute 
the  right  of  the  owners  of  the  Vestal  to  a 
patent.  The  Vestal  claim,  it  will  be  per- 
ceived, runs  parallel  to  the  line  of  the  tunnel, 
and  is  distant  therefrom  some  500  feet  The 
presumption,  of  course,  would  be  that  the 
vein  ran  lengthwise,  and  not  crosswise,  of 
the  claim,  as  located,  and  such  a  vein  would 
not,  unless  It  radically  changed  Its  course, 
cross  the  line  of  the  tunnel.  Whether  It  did  or 
not,  or  whether  any  other  vein  should  be  found 
In  the  tunnel  which  should  cross  the  terri- 
tory of  the  Vestal,  was  a  matter  of  pure  spec- 
ulation; and  there  would  be  no  propriety  in 
maintaining  a  suit  to  establish  defendant's 
Inchoate  right,  and  delay  the  Vestal  claim- 
«ants  In  securing  a  patent  on  a  mere  possl- 
Sbillty  which  might  never  ripen  into  a  fact 
*  The  obvious  contemplation  of  the^law  in  re- 
spect to  these  adverse  proceedings  Is  that 
there  shall  be  a  present,  tangible,  and  cer- 
tain right  and  not  a  mere  possibility.  Of 
course,  the  owners  of  the  Vestal  claim  had 
notice,  from  the  fact  of  the  location  of  the 
tunnel  line,  of  the  possibilities  which  future 
excavations  of  the  tunnel  might  develop,  and 
so  they  were  not  prejudiced  by  the  failure  to 
"adverse.**  And  as  the  defendant  could  not 
In  any  suit  which  it  might  institute,  establish 
a  certain  adverse  right  and  as  litigation  In 
the  courts  Is  based  upon  facts,  and  not  upon 
possibilities.  It  seems  to  us  that  nothing  was 
to  be  gained  by  Instituting  adverse  proceed- 
ings, and  therefore  nothing  lost  by  a  failure 
so  to  do. 

These  are  all  the  questions  in  the  case.  We 
are  of  opinion  that  the  decision  of  the  court 
of  appeals  is  right,  and  it  Is  affirmed. 


a<r7  u.  8.  116) 

CAMPBELL  V.  BT.LET. 

(May  10,  1897.) 

No.  44. 

MrNBS  AND  Mining— Tux NEL  Locations. 

The  discovery  ot  a  vein  in  a  tunnel,  worked 

according  to  Rev.  St.  §  2323.  gives  a  right  to 

the  possession  of  the  vein  to  the  same  length  as 

if  discovered  from  the  surface,  and  a  location 

on  the  surface  is  not  essentia]  to  a  continoance 

of  that  right.    33  Pac.  521,  affirmed. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Colorado. 

On  September  18,  1872,  George  O.  Corning 
and  other  citizens  of  the  United  States  lo- 
cated a  tunnel  site.  They  diligently  prose- 
cuted the  work  of  excavation,  expending 
therein  1100,000. 

On  February  3.  1S75.  the  Corning  Tunnel 
Company,  a  corporation  duly  organized,  was 


the  owner  of  this  tunnel  location  by  nmdry 

mesne  conveyances  from  the  locators  thereof; 

and  said  tunnel  company,  while  prosecuting 

the  work  of  excavation,  cut  and  discovered 

within  the  tunnel,  and  upon  the  line  thereof. 

at  a  distance  of  594  feet  from  its  face,  a  vein 

of  mineral  bearing  rock  in  place,  which  was^^ 

named  the  Bonanza  lode;  and  on  said  Febru-;^ 

i  ary  3d  It  posted  at  the  face^of  the  tunnel  a* 

!  plain  sign  and  notice,  giving  the  name  of  said 

I  vein,  the  point  of  discovery  within  the  tun- 

;  nel,  the  general  course  of  the  vein  from  the 

I  point  of  discovery,  and  claiming  750  feet  of 

i  said  vein  on  each  side  of  the  line  of  the  tun- 

i  neL    This  Bonanza  lode  did  not  appear  upon 

I  the  surface  of  the  ground,  and  was  not  known 

to  exist  prior  to  its  discovery  by  the  Coming 

I  Tunnel  Company,  as  above  stated. 

I     On  February  9,  1875,  the  tunnel  company 

j  filed  and  caused  to  be  recorded  in  the  office 

I  of  the  clerk  and  recorder  of  the  county  of 

I  Boulder  a  location  certificate  of  said  Bonanza 

j  lode,  giving  the  name  of  the  lode  so  dlscover- 

I  ed,  and  the  company  as  the  locator  thereof, 

the  point  In  the  line  of  the  tunnel  at  which 

the  lode  was  discovered,  and  claiming  750* 

feet  of  the  vein  upon  each  side  thereof;  also 

stating  the  general  course  of  the  vein.     The 

location  certificate  was  as  follows: 

"Territory  of  Colorado,  County  of  Boulder. 
Know  all  men  by  these  presents,  that  we,  the 
Corning  Tunnel  Company,  claim,  by  right  of 
discovery  and  by  right  of  location,  1,500  feet, 
linear  and  horizontal  measurement,  on  the 
Bonanza  lode,  along  the  vein  thereof,  with  aU 
its  dips,  variations,  and  angles,  together  with 
the  amount  of  surface  necessary  for  working 
the  same,  and  allowed  by  law;  750  feet  of 
said  lode  so  located  lying  and  being  easterly 
of  the  discovery  on  said  lode,  and  760  feet  be- 
ing westerly  of  said  discovery,  said  lode  being 
more  particularly  described  as  follows,  to 
wit:  Beginning  at  a  point  In  the  Coming 
tunnel  594  feet  from  the  face  of  said  tunnel, 
and  extending  from  said  point  750  feet  east- 
erly and  750  feet  westerly.  The  bearing  of 
said  lode  is  about  north  78  degrees  east.  This 
lode  was  discovered  In  the  Coming  tunnel, 
and  it  is  claimed  under  the  provisions  of  sec- 
tion 4  of  an  act  of  congress  approved  May  10, 
1872,  in  Gold  HIU  mining  district.  Said  lode 
was  discovered  and  was  located  on  the  3d 
day  of  Febraary,  A.  D.  1875.  [Signed]  Fred- 
erick A.  Squires,  Pres.  Daniel  A.  Robinson.gQ 
Secy."  5 

*  Subsequently,  the  title  to  the  tunnel  and* 
the  lode  passed  to  the  defendant  In  error. 
After  the  discovery  of  said  Bonanza  lode,  the 
owners  of  the  tunnel  continuously  and  dili- 
gently prosecuted  the  work  on  the  lode,  and 
expended  each  year  thereon  the  sum  of  $100. 
On  July  10,  1886,  more  than  11  years  after 
tlie  discovery  of  the  Bonanza  lode,  the  plain- 
tiff in  error,  Campbell,  and  one  Cyrus  Tay- 
lor, with  full  knowledge  of  the  tunnel  claim, 
and  of  the  discovery  and  location  of  the  Bo- 
nanza lode  aforesaid,  made  a  location  of  a 
certain  lode,  called  by  them  the  J.  L.  Sander- 
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son  lode.  This  location  Is  on  the  same  lode 
and  rein  as  that  described  in  the  Bonanza 
location,  and  the  discovery  cut  by  which  it 
was  discovered  by  Campbell  and  Taylor  is 
within  200  feet  of  the  tunnel  line.  Campbell 
and  Taylor  did  everything  required  to  be 
done  by  the  statutes  of  the  United  States  in 
discovering  and  marking  the  point  of  discov- 
ery of  the  Sanderson  lode,  and  in  marking 
the  boundaries  of  the  claim  on  the  surface 
of  the  ground,  and  thereafter  did  the  requi- 
site annual  labor  thereon.  Having  made  ap- 
plication for  a  patent,  the  defendant  in  error 
filed  an  adverse  claim,  and  commenced  a  suit, 
as  required  by  the  statute.  Rev.  St.  {  2326. 
This,  after  a  trial  in  the  district  court  of 
Boulder  county,  Colo.,  was  taken  to  the  su- 
preme court  of  the  state,  and  by  that  court  a 
Judgment  was  entered  in  favor  of  the  defend- 
ant in  error,  on  the  ground  that  the  proceed- 
ings in  respect  to  the  tunnel,  the  discovery  of 
the  Bonanza  lode,  and  the  location  thereof, 
vested  in  him  a  title  to  that  lode  to  the  dis- 
tance of  750  feet  from  the  line  of  the  tunnel 
as  Colo.  510,  33  Fac.  521),  to  reverse  which 
judgment,  Campbell  sued  out  this  writ  of 
error. 

L.  C.  Rockwell,  for  plaintiff  in  error.  John 
F.  Shafroth,  for  defendant  in  error. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 

Q  opinion  of  the  court. 

^    In  the  case  Just  decided,  of  Enterprise  Min. 

•  Co.  v.*  Rico- Aspen  Consol.  Min.  Co.,  17  Sup. 
Ct.  762,  we  have  considered  the  law  in  re- 
spect to  mining  tunnels.  Beyond  what  was 
there  disposed  of,  only  a  single  question  re- 
quires consideration,  and  that  is,  does  the 
failure  to  mark  on  the  surface  of  the  ground 
the  point  of  discovery  and  the  boundaries  of 
the  tract  claimed  destroy  the  right  of  the 
tunnel  owner  to  the  veins  he  has  discovered 
in  the  tunnel? 

[t  wiil  be  noticed  that  the  tunnel  company 
posted  at  the  mouth  of  the  tunnel  a  notice  of 
its  discovery  of  this  lode,  and  the  extent  of 
its  claim  thereon,  and  also  that  it  caused  to 
be  filed  in  th«  office  of  the  recorder  of  the 
county  a  location  certificate,  as  required  by 
the  local  statute.  Mills'  ^nn.  St.  §§  SloO. 
3151.  It  will  also  be  perceived  that  section 
2323.  Rev.  St.,  gives  to  the  tunnel  discoverer 
the  right  of  possession  of  the  veins.  It  in 
terms  prescribes  no  conditions  other  than  dis- 
covery. The  words  "to  the  same  extent"  ob- 
viously refer  to  the  length  along  the  line  of 
the  lode  or  vein.  Such  is  the  natural  and  or- 
dinary meaning  of  the  words,  and  there  is 
nothing  in  the  context  or  in  the  circumstan- 
ces to  Justify  a  broader  and  different  mean- 
ing. Indeerl,  the  conditions  surrounding  a 
vein  or  lode  discovered  in  a  tunnel  are  such 
as  to  make  against  the  idea  or  necessity  of 
a  surface  IcK'alion.  We  do  not  mean  to  say 
that  tliere  is  any  impropriety  in  such  a  loca- 
tion, the  locator  marking  the  point  of  discov- 


ery on  the  surface  at  the  soxnmlt  of  a  Hne 
drawn  perpendicularly  from  the  place  of  dis^ 
covery  in  the  tunnel,  and  about  that  paint  lo- 
cating the  lines  of  hia  claim  in  acoordance 
with  other  provisions  of  the  statute.  It  may 
be  true,  as  suggested  in  Morrison's  Mining 
Rights  (8th  Ed.  p.  182),  that,  before  a  patent 
can  be  secured,  there  must  be  a  surface  lo- 
cation. Rev.  St  §  2325.  But  the  patent  is 
not  simply  a  grant  of  the  vein,  for,  as  stated 
in  the  section,  "a  patent  for  any  land  claim- 
ed and  located  for  valuable  deposits  may  be 
obtained  in  the  following  manner."  It  must 
also  be  noticed  that  section  2322,  in  respect 
to  locators,  gives  them  the  ezdusive  right«of 
possession  and  enjoyment  of  all  the  surface 
within  the  lines  of  their  locations,  and  all 
veins,  lodes,  and  ledges  the  tops  or  apexes  of 
which  are  inside  such  lines.  So  that  a  loca-a 
tion  gives  to  the  locator  something  mori*tiuui« 
the  right  to  the  vein,  which  is  the  oocaslon 
of  the  location.  But,  without  determining 
what  would  be  the  rights  acquired  under  a 
surface  location  based  upon  a  discovery  in  a 
tunnel,  it  is  enough  to  hold,  following  the 
plain  language  of  the  statute,  that  the  dis- 
covery of  the  vein  in  a  tunnel,  worked  accmxl- 
ing  to  the  provisions  of  the  statute,  gives  a 
right  to  the  possession  of  the  vein  to  the 
same  length  as  if  discovered  from  the  sur- 
face, and  that  a  location  on  the  surface  is  not 
essential  to  a  continuance  of  that  right  We 
do  not  mean  to  hold  that  such  right  of  posses- 
sion can  be  maintained  without  c(Hnpliance 
with  the  provisions  of  the  local  statutes  in 
reference  to  the  record  of  the  claim,  or  with- 
out posting  in  some  suitable  place,  conven- 
iently  near  to  the  place  of  discovery,  a  proper 
notice  of  the  extent  of  the  dalm,— in  other 
words,  without  any  practical  location;  for  in 
this  case  notice  was  posted  at  the  mouth  of 
the  tunnel,  and  no  more  suitable  place  can 
be  suggested,  and  a  proper  notice  was  put  on 
record  in  the  ofi^ce  named  in  the  statute. 

We  are  of  opinion,  therefore,  that  the  ques- 
tion considered  must  be  answered  in  the 
negative.  There  is  no  error  In  the  Judgm^st 
of  the  supreme  court  of  Colorado^  and  It  is 
affirmed. 

087  U.  8.  196) 

TWIN  CITY  NAT.  BANK  OP  NEW 

BRIGHTON  V.  NBBBCKER. 

(May  10,   1807.) 

No.  202. 

Constitutional  Law— Bills  fok  Raibiho  Rbts- 

NUK. 

Ad  act  of  congress  providing  a  national 
currency  secured  by  a  pledge  of  United  States 
bonds,  and  which,  in  furtherance  of  that  object, 
nnd  also  to  meet  the  exi)en8es  of  executing  the 
law,  imix>se8  a  tax  on  the  notes  in  circulation  of 
banlwing  associations  organized  thereunder,  is 
not  a  revenue  bill,  such  as  the  constitution  de- 
clares must  originate  in  the  house  of  representa- 
tives. Therefore  the  taxing  provisions  of  the 
national  bank  law,  as  contained  in  the  forty- 
first  section  thereof,  are  not  invalid  because  they 
originated  in  the  senate  after  the  law  had  first 
passed  the  house.  /    \^,^^i^ 
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i«    In  Error  to  the  Court  of  Appeals  of  the 
3  District  of  Columbia. 

*  •This  was  an  action  by  the  plaintiff  in  er- 
ror to  recover  from  the  defendant  in  error 
the  sum  of  173.08  alleged  to  have  been  paid 
by  the  former  under  protest  to  the  latter, 
who  was  at  the  time  treasurer  of  the  United 
States,  in  order  to  procure  the  release  of  cer- 
tain bonds,  the  property  of  the  bank,  which 
bonds,  the  declaration  alleged,  were  illegally 
and  wrongfully  withheld  from  the  plaintiff 
by  the  defendant. 

The  plaintiff  went  into  liquidation  in  the 
manner  provided  by  law  on  the  23d  of  June, 
1891,  and  on  the  25th  of  August,  1891,  depos- 
ited in  the  treasury  of  the  United  States 
lawful  money  to  redeem  its  outstanding 
notes,  as  required  by  section  5222  of  the  Re- 
vised Statutes  of  the  United  States.  After 
making  such  deposit,  the  bank  demanded  the 
bonds  which  had  been  deposited  by  It  to  se- 
cure its  circulating  notes,  and  of  which  de- 
fendant had  possession  as  treasui-er  of  the 
United  States.  The  defendant  refused  to  de- 
liver them  unless  the  bank  would  make  a 
return  of  the  average  amount  of  its  notes  in 
circulation  for  the  period  from  January  1, 
1891,  to  the  date  when  the  deposit  of  money 
was  made,  viz.  the  25th  of  August,  1891,  and 
pay  a  tax  thereon.  The  bank  then  made  a 
return  of  the  average  amount  of  its  notes  in 
circulation  for  the  period  from  January  1  to 
June  80,  1891,  and  paid  to  the  defendant 
$56.25,  protesting  that  he  had  no  authority  to 
demand  the  tax,  and  delivered  to  him  a  pro- 
test in  writing,  setting  forth  that.  In  making 
the  return  and  in  paying  the  tax,  It  did  not 
admit  the  validity  of  the  tax,  or  defendant's 
authority  to  exact  or  collect  it,  but  made  the 
return  and  payment  solely  for  the  purpose 
of  procuring  the  iwssession  of  the  United 
States  bonds  belonging  to  it,  which  defend- 
ant had  refused  to  release  until  such  return 
and  payment  were  made,  and  further  pro- 
testing that  it  was  not  liable  to  the  tax,  or 
any  part  of  it.  The  bank's  agent  then  made 
another  demand  upon  defendant  for  the 
bonds;  but  he  refused  to  deliver  them  until 
a  return  should  be  made  of  the  average 
amount  of  its  notes  in  circulation  for  the  pe- 
ftriod  from  July  1  to  August  25,  1891,  and  a 

•  tax  paid* thereon.  Its  agent  then  delivered 
such  return  to  defendant,  and  paid  him  $16.- 
88,  at  the  same  time  delivering  a  written 
protest  in  the  same  form  as  the  one  above 
mentioned.  These  transactions  were  with 
the  defendant  himself,  and  the  money  was 
paid  to  him  In  person. 

The  journals  of  the  house  of  representa- 
tives and  senate  of  the  United  States  for  the 
first  session  of  the  Thirty-Eighth  congress 
were  put  In  evidence  by  plaintiff.  The  bank 
claims  that  these  journals  show  that  the  na- 
tional bank  act  originated  as  a  bill  in  the 
house  of  representatives;  that  when  it  pass- 
ed the  house  it  contained  no  provision  for  a 
tax  upon  the  national  banks,  or  upon  any 
corporation,  or  upon  any  individual,  or  upon 


any  property,  nor  any  provisions  whatever 
for  raising  revenue;  and  that  all  the  provi- 
sions that  appear  to  authorize  the  treasurer 
of  the  United  States  to  collect  any  tax  on 
the  circulating  notes  of  national  banks  origi- 
nated in  the  senate,  by  way  of  amendment 
to  the  house  bill. 

A  witness  on  behalf  of  the  defendant  tes- 
tified, against  the  objection  of  plaintiff,  that 
the  money  paid  by  it  to  him  was  covered  in- 
to the  treasury,  and  applied  to  the  payment 
of  the  semiannual  duty  or  tax  due  from  the 
bank.  But  it  did  not  appear  whether  this 
was  done  before  or  after  the  present  action 
was  brought 

At  the  close  of  the  evidence,  counsel  for 
the  bank  moved  the  court  to  direct  the  Jury 
to  return  a  verdict  in  its  favor,  which  mo- 
tion the  court  overruled,  and  counsel  for  the 
bank  excepted.  On  motion  of  the  defend- 
ant, the  court  instructed  the  jury  to  return 
a  verdict  for  him.  To  that  ruling  of  the 
court,  counsel  for  plaintiff  excepted. 

Such  is  the  case  which  the  bank  insists  Is 
made  by  the  record. 

The  taxing  provisions  contained  in  the  na- 
tional bank  act  are  found  In  its  forty-first 
section.    That  section  is  as  follows: 

"The  plates  and  special  dies  to  be  pro- 
cured by  the  comptroller  of  the  currency  for 
the  printing  of  such  circulating  notes  shall 
remain  under  his  control  and  direction,  and 
the  expenses  necessarily  incurred  in  execut- 
ing the  provisions  of  this  act  respecting  thea 
procuring  of  such  notes,  and  all  other *ex-» 
penses  of  the  bureau,  shall  be  paid  out  of 
the  proceeds  of  the  taxes  or  duties  now  or 
hereafter  to  be  assessed  on  the  circulation, 
and  collected  from  associations  organized 
under  this  act.  And  in  lieu  of  all  existing 
taxes,  every  association  shall  pay  to  the 
treasurer  of  the  United  States,  in  the  months 
of  January  and  July,  a  duty  of  one-half  of 
one  per  centum  each  half  year  from  and  aft- 
er the  first  day  of  January,  eighteen  hun- 
dred and  sixty-four,  upon  the  average 
amount  of  its  notes  in  circulation,  and  a  duty 
of  one-quarter  of  one  per  centum  each  half 
year  upon  the  average  amount  of  its  deposits, 
and  a  duty  of  one-quarter  of  one  per  centum 
each  half  year,  as  aforesaid,  on  the  average 
amount  of  its  capital  stock  beyond  the 
amount  invested  in  United  States  bonds;  and 
In  case  of  default  in  the  payment  thereof  by 
any  association,  the  duties  aforesaid  may  be 
collected  in  the  manner  provided  for  the 
collection  of  United  States  duties  of  other 
corporations,  or  the  treasurer  may  reserve 
the  amount  of  said  duties  out  of  the  inter- 
est, as  it  may  become  due,  on  the  bonds  d^ 
posited  with  him  by  such  defaulting  asso- 
ciation. And  it  shall  be  the  duty  of  ettch 
association,  within  ten  days  from  the  first 
days  of  January  and  July  of  each  year,  to 
make  a  return,  under  the  oath  of  its  presi- 
dent or  cashier,  to  the  treasurer  of  the  Unit- 
ed States,  in  such  form  as  he  may  prescribe, 
of  the  average  amount  of  its  notes  in  circo- 
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latlon,  and  of  the  average  amount  of  Its 
deposits,  and  of  the  average  amount  of  its 
capital  stock,  beyond  the  amount  invested  In 
United  States  bonds,  for  the  six  months  next 
preceding  said  first  days  of  January  and 
July  as  aforesaid,  and  In  default  of  such  re- 
turn, and  for  each  default  thereof,  each  de- 
faulting association  shall  forfeit  and  pay  to 
the  United  States  the  sum  of  two  hundred 
dollars,  to  be  collected  either  out  of  the  in- 
terest as  It  may  become  due  such  association 
on  the  bonds  deposited  with  the  treasurer, 
or,  at  his  option,  in  the  manner  in  which 
penalties  are  to  be  collected  of  other  corpo- 
rations under  the  laws  of  the  United  States; 
and  in  case  of  such  default  the  amount  of 
the  duties  to  be  paid  to  such  association 
shall  be  assessed  upon  the  amount  of  notes 
^delivered  to  such  association  by  the  comp- 
o  troUer  of  the  currency,  and  upon  the  highest 
•  amount  of  its  deposits  and  capital*stock,  to 
be  ascertained  in  such  other  manner  as  the 
treasurer  may  deem  best:  provided,  that 
nothing  in  this  act  shall  be  construed  to  pre- 
vent all  the  shares  in  any  of  the  said  associ- 
ations, held  by  any  person  or  body  corpo- 
rate, from  being  included  In  the  valuaticm  of 
the  personal  property  of  such  person  or  cor- 
poration in  the  assessment  of  taxes  imposed 
by  or  under  state  authority  at  the  place 
where  such  bank  is  located,  and  not  else- 
where, but  not  at  a  greater  rate  than  is  ajs- 
sessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state:  pro- 
vided, further,  that  the  tax  so  imposed  under 
the  laws  of  any  state  upon  the  shares  of 
any  of  the  associations  authorized  by  this 
act  shall  not  exceed  the  rate  imposed  upon 
the  shares  in  any  of  the  banks  organized 
under  authority  of  the  state  where  such  as- 
sociation is  located:  provided,  also,  that 
nothing  in  this  act  shall  exempt  the  real  es- 
tate of  associations  from  either  state,  coun- 
ty or  municipal  taxes  to  the  same  extent,  ac- 
cording to  Its  value,  as  other  real  estate  Is 
taxed."     33  Stat.  J)9,  111,  c.  106. 

The  provision  relating  to  taxation,  which, 
it  is  alleged,  was  Inserted  by  way  of  amend- 
ment in  the  senate,  appears  as  section  5214 
of  the  Revised  Statutes.  Other  provisions 
of  the  act  of  186-t  are  reproduced  in  sec- 
tions 5217  and  5218  of  the  Revised  Statutes. 
By  section  5222  of  the  Revised  Statutes  it 
is  provided:  ''Within  six  months  from  the 
date  of  the  vote  to  go  Into  liquidation,  the 
association  shall  deposit  with  the  treasurer 
of  the  United  States  lawful  money  of  the 
United  States  sufficient  to  redeem  all  its  out- 
standing circulation.  The  treasurer  shall  ex- 
ecute duplicate  receipts  for  money  thus  de- 
posited, and  deliver  one  to  the  association 
and  the  other  to  the  comptroller  of  the  cur- 
rency, stating  the  amount  received  by  him, 
and  the  purpose  for  which  it  has  been  re- 
ceived; and  the  money  shall  be  paid  into 
the  treasury  of  the  United  States  and  placed 
to  the  credit  of  such  association  upon  re- 
demption account." 


J.  J.  Crawford,  for  plaintiff  In  error.  8ol 
Gen.  Conrad,  for  defendant  in  error. 

Mr.  Justice  HARLAN,  after  stating  the 
facts  In  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

In  Field  v.  Clark.  143  U.  S.  649,  072,  12 
Sup.  Ct.  495,  497,  in  which  the  constitution- 
ality of  the  act  of  congress  of  October  1,^ 
1890  (26  Stat  567,  c.  1244),  was  questioned  g 
upon  the  ground  that  ascertain  provision* 
which  was  in  it  upon  its  final  passage  was 
omitted  when  the  bill  was  signed  by  the 
speaker  of  the  house  of  representatives  and 
the  president  of  the  senate,  this  court  said: 
**The  signing  by  the  speaker  of  the  house  of 
representatives  and  by  the  president  of  the 
senate,  in  open  session,  of  an  enrolled  bill, 
is  an  official  attestation  by  the  two  houses 
of  such  bill  as  one  that  has  passed  congress. 
It  is  a  declaration  by  the  two  houses,  through 
their  presiding  officers,  to  the  president,  that 
a  bill,  thus  attested,  has  received.  In  dtfe 
form,  the  sanction  of  the  legislative  branch 
of  the  government,  and  that  it  is  delivered 
to  him  in  obedience  to  the  constitutional  re- 
quirement that  all  bills  which  pass  congress 
shall  be  presented  to  him.  And  when  a  bill 
thus  attested  receives  his  approval,  and  is 
deposited  in  the  public  archives,  its  authen- 
tication as  a  bill  that  has  passed  congress 
should  be  deemed  complete  and  unimpeach- 
able. As  the  president  has  no  authority  to 
approve  a  bill  not  passed  by  congress,  an 
enrolled  act  in  the  custody  of  the  secretary 
of  state,  and  having  the  official  attestations 
of  the  speaker  of  the  house  of  representa- 
tives, of  the  president  of  the  senate,  and  of 
the  president  of  the  United  States,  carries 
on  its  face  a  solemn  assurance  by  the  legis- 
lative and  executive  departments  of  the  gov- 
ernment, charged,  respectively,  with  th« 
duty  of  enacting  and  executing  the  laws, 
that  it  was  passed  by  congress.  The  respect 
due  to  co-equal  and  independent  depart- 
ments requires  the  Judicial  department  to 
act  upon  that  assurance,  and  to  accept,  as 
having  passed  congress,  all  bills  authenticat- 
ed in  the  manner  stated;  leaving  the  courts 
to  determine,  when  the  question  properly 
arises,  whether  the  act  so  authenticated  is 
in  conformity  with  the  constitution." 

Referring  to  the  above  case,  it  was  said  in 
Harwood  v.  Wentworth,  162  U.  S.  547,  660, 
16  Sup.  Ct   890,   that.   If   the  principle  an- 
nounced in  Field  v.  Clark  Involves  any  dan- 
ger to  the  public,  it  was  competent  for  con- 
gress to  meet  it  by  declaring  under  what 
circumstances,  or  by  what  kind  of  evidence, 
an  enrolled  act  of  congress  or  of  a  territorial 
legislature,  authenticated  as  required  by  law, 
and  in  the  hands  of  the  officer  or  depart-^ 
ment  to  whose  custody  It  was  committed  by  8 
statute,  may  be  shown*not  to  be  In  the  form^ 
in  which  it  was  when  passed  by  congress 
or  by  the  territorial  legislature. 

The  contention  In  this  case  is  that  the  sec- 
tion of  the  act  of  Jvgi^gjtMf  ld(>^  providing  • 
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national  currency  secured  by  a  pledge  of 
United  States  bonds,  and  for  the  circulation 
and  redemption  thereof,  so  far  as  It  imposed 
a  tax  upon  the  average  amount  of  the  notes 
of  a  national  banking  association  in  circula- 
tion, was  a  revenue  bill,  within  the  clause 
of  the  constitution  declaring  that  "all  bills 
for  raising  revenue  shall  originate  in  the 
house  of  representatives,  but  the  senate  may 
propose  or  concur  with  amendments  as  on 
other  bills"  (article  1,  8  7);  that  It  appeared 
from  the  official  journals  of  the  two  houses 
of  congress  that,  while  the  act  of  18C4  orig- 
inated In  the  house  of  representatives,  the 
provision  imiK)sing  this  tax  was  not  in  the 
bill  as  it  passed  that  body,  but  originated  In 
the  senate  by  amendment,  and,  being  ac- 
cepted by  the  house,  became  a  part  of  the 
statute;  that  such  tax  was  therefore  uncon- 
stitutional and  void;  and  that  consequently 
the  statute  did  not  Justify  the  action  of  the 
defendant. 

The  case  is  not  one  that  requires  either  an 
extended  examination  of  precedents,  or  a 
fuU  discussion  as  to  the  meaning  of  the 
words  in  the  constitution,  "bills  for  raising 
revenue."  What  bills  belong  to  that  class 
is  a  question  of  such  magnitude  and  impor- 
tance that  it  is  the  part  of  wisdom  not  to 
attempt,  by  any  general  statement,  to  cover 
every  possible  phase  of  the  subject.  It  is 
sufficient  in  the  present  case  to  say  that  an 
act  of  congress  providing  a  national  curren- 
cy secured  by  a  pledge  of  bonds  of  the  Unit- 
ed States,  and  which,  in  the  furtherance  of 
that  object,  and  also  to  meet  the  expenses 
attending  the  execution  of  the  act,  imposed 
a  tax  on  the  notes  In  circulation  of  the  bank- 
ing associations  organized  under  the  statute, 
is  clearly  not  a  revenue  bill  which  the  con- 
stitution declares  must  originate  in  the  house 
of  representatives.  Mr.  .Justice  Story  has 
well  said  that  the  practical  construction  of 
the  constitution  and  the  history  of  the  origin 
of  the  constitutional  provision  in  question 
prove  that  revenue  bills  are  those  that  levy 
e9  taxes,  in  the  strict  sense  of  the  word,  and 
gare  not  bills  for  other  purposes  which  may 
•  incidentally  create  revenue.  *1  Story,  Const. 
§  880.  The  main  purpose  that  congress  had 
In  view  was  to  provide  a  national  currency 
based  upon  United  States  bonds,  and  to  that 
end  It  was  deemed  wise  to  impose  the  tax 
In  question.  The  tax  was  a  means  for  ef- 
fectually accomplishing  the  great  object  of 
giving  to  the  people  a  currency  that  would 
rest  primarily  upon  the  honor  of  the  United 
States,  and  be  available  in  eveiy  part  of  the 
country.  There  was  no  purpose  by  the  act, 
or  by  any  of  its  provisions,  to  raise  revenue 
to  be  applied  In  meetinpj  the  expenses  or  ob- 
llpration^  of  the  government. 

This  Interpretation  of  the  statute  renders 
It  unnecessary  to  consider  whether,  for  the 
decision  of  the  question  before  us.  the  jour- 
nals of  the  two  houses  of  congress  can  be 
referred  to  for  the  purpose  of  determining 
vrhether  an  act  duly  attested  by  the  official 
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signatures  of  the  president  of  the  senate,  the 
speaker  of  the  house  of  representatives,  and 
the  president,  and  which  Is  of  record  in  the 
state  department  as  an  act  passed  by  con- 
gress, originated  In  the  one  body  or  the  oth- 
er. And,  for  the  reasons  stated,  it  is  not 
necessary  to  inquire  whether,  in  any  view 
of  the  case,  the  defendant  would  have  been 
personally  liable  for  the  tax  collected  by  him 
pursuant  to  the  act  of  congress,  and  subse- 
quently covered  Into  the  treasury. 
Judgment  affirmed. 

Mr.  Justice  WHITE  concurs  In  the  result. 


(MT  U.  S.  175) 

LEVY   V.    SUPERIOR  COURT   OF    CITY 

AND  COUNTY  OP  SAN  FRANCISCO. 

(May  10.  1807.) 

No.  294. 

BupRBMB  CoTTBT— Jurisdiction— Error  to  Btatb 
BuFREMB  Court. 
A  decision  of  a  state  supreme  court,  refus- 
ing a  writ  of  prohibition  to  prevent  the  enforce- 
ment of  a  state  statute,  is  not  reviewable  on  er- 
ror in  the  federal  supreme  court,  where  the  only 
I  grounds  upon  which  the  writ  was  sought  in  the 
state  court  were  that  the  statute  in  question 
violated  certain  provisions  of  the  state  constitu- 
tion, and  no  claim  was  then  made  that  it  violated 
the  federal  constitution,  or  that  its  enforcement 
affected   any    right   secured    to   the   petitioner 
thereby. 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

The  plaintiff  in  error  filed  in  the  supreme 
court  of  the  state  of  California  a  petition 
praying,  for  the  reasons  therein  stated,  that 
a  writ  of  prohibition  be  granted  against  the 
superior  court  of  the  city  and  county  of  San 
Francisco  and  the  Judge  thereof,  command- 
ing that  court  and  Judge  to  refrain  from  try- 
ing or  examining  further  Into  the  allega-^ 
tions  and  issues  of  fact  in  a  certain  pendingt* 
proceeding  therein  •relating  to  the  estate  of? 
Morris  Hoeflich,  deceased.  An  alternative 
writ  of  prohibition  having  been  issued  in  ac- 
cordance with  the  prayer  of  the  petition,  the 
defendants  filed  an  answer  as  well  as  a  de- 
murrer upon  the  ground  that  the  facts  stated 
in  the  petition  did  not  entitle  the  plaintiff  to 
a  writ  of  prohibition. 

Upon  final  hearing  the  writ  was  denied. 
From  that  order  the  present  writ  of  error 
was  prosecuted. 

From  the  opinion  of  the  supreme  court  of 
California  It  appears  that  the  proceedings  in 
the  superior  court  of  San  Francisco,  which 
were  called  hi  question  by  the  api^icatlon  for 
the  writ  of  prohibition,  were  talcen  under 
and  in  pursuance  to  sections  1459  and  1460 
of  the  Civil  Code  of  Procedure  of  that  state. 
The  opinion  says: 

"Petitioner  contends  that  these  provisions 
of  the  Code  are  unconstitutional  and  void, 
and  that  the  proceeding  in  the  superior  court 
Is  therefore  without  warrant  of  law.  His 
position  is  that  they  are  obnoxious  to  several 
features  of  the  constitution  of  the  state,  and 


770 


17  SUPREME  COURT  REPORTER. 


more  partlcalarly  to  section  8  of  article  1« 
which  provides  that  •no  person  shall  •  •  • 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself;  and  to  section  19 
of  the  same  article,  which  provides  that  *the 
right  of  the  people  to  be  secure  in  their  per* 
sons,  houses,  papers,  and  effects,  against  un- 
reasonable seizures  and  searches,  shall  not 
be  violated.' 

**These  two  provisions  of  the  constitution 
are  of  well-understood  significance;  they  in- 
volve lllte  principles,  and  In  considering  the 
objection  made  may  be  regarded  as  one. 

'*The  argument  of  petitioner  is  that  these 
sections  of  the  Code  are  distinctly  penal  in 
character,  and  contemplate  a  proceeding 
which  is  in  its  essential  nature  criminal, 
within  the  meaning  of  the  above  provisions  of 
the  constitution;  that,  being  a  criminal  pro- 
ceeding, petitioner  is  protected  by  the  con- 
stitution from  being  compelled  to  testify 
against  himself  or  submit  his  boolcs  and  pa- 
pers in  evidence. 

••There  is  no  question  that  if  petitioner's 
premises  are  correct  his  conclusion  follows 
necessarily.  But  his  construction  of  the  pro- 
I.  visions  in  question  cannot  be  sustained. 
H  These  provisions  have  received  a  construc- 
•  tion  at  the  hands  of  this*  court  directly  at 
variance  with  that  put  upon  them  by  peti- 
tioner. Sections  1458  to  1461  of  the  Code  of 
Civil  Procedure  were,  prior  to  the  adoption 
of  the  Codes,  a  part  of  the  old  probate  act, 
as  sections  116  to  119.  They  are  a  part  of 
the  same  article,  and  relate  to  the  same  sub- 
ject, which  is  expressed  in  the  title  as  •Em- 
bezzlement and  Surrender  of  Property  of  the 
Estate.'"    105  Cal.  600,  38  Pac.  065. 

It  appears,  also,  from  the  opinion  of  the  su- 
preme court  of  the  state,  that  tlie  petitioner 
relied  largely  in  support  of  his  position  upon 
Boyd  V.  U.  S.,  116  U.  S.  610,  6  Sup.  Ct  524, 
and  Oounselman  v.  Hitchcock,  142  U.  S.  547, 
12  Sup.  Ct  195. 

William  A.  Maury,  for  plaintiff  in  error. 

Mr.  Justice  ECARLAN,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

This  writ  of  error  must  be  dismissed  for 
want  of  jurisdiction  in  this  court  to  re-exam- 
ine the  final  judgment  of  the  supreme  court 
of  California.  The  plaintiff  claimed  in  the 
state  court  that  certain  provisions  of  the 
state  enactment  referred  to  were  repugnant 
to  the  constitution  of  California.  But  he  did 
not,  in  the  state  court,  draw  In  question  any 
statute  of  the  state  upon  the  ground  that  it 
was  repugnant  to  the  constitution  of  the 
United  States,  nor  specially  set  up  or  claim 
in  that  court  any  right  title,  privilege,  or  Im- 
munity under  the  constitution  of  the  United 
States.  Kev.  St  §  709.  He  Insists,  in  this 
court  that  the  enforcement  of  the  above  stat- 
utory provisions  was  a  denial  of  the  equal 
protection  of  the  laws.— a  denial  forbidden 
by  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  Slates.     But  the  record 


does  not  show  that  he  made  any  such  dalxn 
In  the  state  court  The  reference  In  the 
opinion  of  that  court  to  the  cases  of  Boyd 
V.  U.  S.  and  Counselman  v.  Hitchcock  was 
for  the  purpose  of  ascertaining  the  propw 
construction  of  certain  provisions  of  the  c<xi- 
Btitutlon  of  California,  not  as  defining  rights 
asserted  by  the  plaintiff  under  the  constltn- 
tion  of  the  United  States.  From  the  plead- 
ings in  the  cause  the  state  court  had  no  rea- 
son to  suppose  that  the  plaintiff  specially 
claimed  tliat  the  statute  in  question  deprived 
him  of  any  right  secured  by  the  constitution 
of  the  United  States.  We  said  in  F.  Q.  Ox- 
ley  Stave  Co.  v.  Butler  Co.,  167  U.  B.  648,  17 
Sup.  Ct.  709,  that  'the  jurisdiction  of  this 
court  to  re-examine  the  final  judgment  of  agg 
state  court  cannot  arise  from  inference,  bntj; 
only  from  averments  so^distinct  and  positive* 
as  to  place  it  beyond  question  that  the  party 
bringing  a  case  here  from  such  court  Intended 
to  assert  a  federal  right*'  See,  also,  Lonis- 
vlUe  &  N.  R.  Co.  V.  City  of  LouIsvlDe,  168 
U.  S.  709,  17  Sup.  Ct  T25.  If  the  plaintiff 
Intended  to  claim  that  the  statute  in  question 
was  repugnant  to  the  constitution  of  the 
United  States,  he  should  have  so  declared. 
Writ  of  error  dismissed. 


(167  T7.  B.  tM) 

TINDAL  et  al.  v.  WESLEY, 

(May  10,  1897.) 

No.  231. 

Vbhdob  akd  Purcha8bb->  Fraud— £»OTi»m— 

Jurisdiction  op  Federal  Courts— Suit 

AGAINST  State  Oppicers. 

1.  The  undisclosed  intention  of  the  purchaser 
of  property  from  a  state  to  tender  "revenue 
bond  scrip"  in  payment,  for  the  purpose  of  test- 
ing the  question  of  Its  validity,  is  not  a  fraud 
that  entitles  the  agents  of  the  state  to  withhold 
possession  after  conveying  the  legal  title.  18 
C.  C.  A.  160,  65  Fed.  731,  affirmed. 

2.  An  officer  in  custody  of  property  for  the 
state,  and  one  who,  under  his  employmeot, 
guards  and  takes  care  of  it,  have  such  possesnon 
that  ejectment  will  lie  against  them. 

3.  A  suit  against  state  officers  to  recover  pos- 
session of  real  property  which  they  claim  to  hold 
for  the  state  is  not  a  suit  against  the  state  with- 
in the  meaning  of  the  eleventh  amendment  to 
the  constitution,  so  as  to  deprive  a  federal  court 
of  jurisdiction.  13  G.  C.  A.  160,  65  Fed.  781, 
affirmed. 

4.  A  judgment  against  state  officers  for  the 

Eossession  of  real  property  which  they  claim  to 
old  for  the  state  does  not  conclude  the  states 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Olr^ 
cult. 

W.  A.  Barber,  for  plaintiffs  in  error.  W. 
H.  Lyles,  for  defendant  in  error.  m 

SI 

•Mr.  Justice  HARLAN  delivered  the  oiHn-* 
ion  of  the  court 

Wesley,  a  citizen  of  New  York,  brought 
this  action  in  the  circuit  court  of  the  United 
States  against  Tindal  and  Boyles,  citizens  <rf 
South  Caroliua,  to  recover  the  possession  of 
certain  real  property  in  the  city  of  Colum- 
bia, S.  C,  with  damages  for  ^withholding 
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sncb  possession,  as  wen  as  the  value  of  the 
use  and  occupation  of  the  premises. 

The  complaint  alleged:  That  on  the  16th 
day  of  February,  1892,  the  plaintiff  purchas- 
ed from  the  commissioners  of  the  sinking 
fund  of  South  Carolina  two  certain  parcels 
of  land  In  the  city  of  Columbia,  In  that  state, 
on  one  of  which  is  a  building  known  as  "Ag- 
ricultural Hair*;  the  lots  being  the  same 
conveyed  to  the  state  by  deed  of  J.  B.  John- 
ston, dated  April  9, 1883,  and  duly  recorded. 

That  on  the  day  of  the  purchase,  the  prem- 
ises, by  the  direction  and  appointment  of 
the  plaintiff,  were  conveyed  by  the  commis- 
sioners to  J.  W.  Alexander,  to  hold  the  same 
"In  trust  for  the  use  of  the  plaintiff,  his 
heirs  and  assigns,  forever,  and  to  permit  the 
plaintiff  to  have  and  possess  the  same,  and 
to  enjoy  the  profits,  and  In  trust  to  convey 
the  same  to  the  plaintiff,  his  heirs  and  as- 
signs, or  such  perscm  as  he  might  direct  and 
appoint." 

That,  upon  the  request  of  the  plaintiff,  J. 
W.  Alexander,  by  deed  dated  the  11th  day 
«of  February,  1893,  conveyed  the  premises  In 
g  fee  simple  to  the  plaintiff. 
•  •  That,  the  plaintiff  "being  so  possessed  there- 
of, the  defendants,  on  the  20th  day  of  Feb- 
ruary, 1892,  wrongfully  entered  Into  said 
premises,  and  ousted  the  plaintiff,  and  that 
the  defendants  are,  and  ever  since  the  said 
20th  day  of  February,  1892,  have  been,  in 
possession  of  said  premises,  and  have  been 
and  still  are  withholding  the  same  from 
the  plaintiff,  although  plaintiff  has  demand- 
ed from  the  defendants  tlie  possession  there- 
of, to  the  damage  of  the  plaintiff  ten  thou- 
sand dollars."     And 

That  the  value  of  the  use  and  occupation 
of  the  premises  was  at  least  $2,500  per  an- 
num. 

The  plaintiff  demanded  Judgment  against 
the  defendants  for  the  possession  of  the 
premises,  for  $10,000  as  damages  for  with- 
holding the  same,  for  the  value  of  the  use 
and  occupation  of  the  premises  after  Feb- 
ruary 20,  1892,  at  the  rate  of  $2,500  per  an- 
num, and  for  the  costs  and  disbursements  of 
the  action. 

The  defendant  Tindal  answered,  and  for 
his  first  defense  denied  each  and  every  al- 
legation of  the  complaint  For  a  second  de- 
fense he  alle^^ed  that  on  the  20th  day  of 
February,  1892,  he  was,  and  thereafter  con- 
tinued to  be,  and  was  at  the  bringing  of  this 
action,  the  secretary  of  state  of  South  Caro- 
lina; that  the  premises  described  In  the  com- 
plaint on  the  above  date  were,  and  thereaft- 
er continued  to  be.  and  now  are,  the  prop- 
erty of  the  state,  in  its  possession,  and  In 
actual  public  use;  and  that  he  "has  no  right, 
title,  interest,  or  estate  to  or  in  the  said  prem- 
ises, of  any  kind  whatever,  but  that  in  pur- 
suance of  law  the  same  Is  In  the  custody  of 
this  defendant  as  said  secretary  of  state." 

The  defendant  Boyles  made  the  same  de- 
fenses as  his  co-defendant  Tindal,  and  fur- 
ther alleged  that  he  had  "no  right,  title,  in- 


terest, or  estate  of  any  kind  to  or  In  the  said 
premises,  but  that  by  the  employment  of 
the  said  J.  E.  Tindal  as  secretary  of  state  thla 
defendant  has  been  and  now  is  engaged,  on 
behalf  of  the  said  state,  in  watching,  guard- 
ing, and  taking  care  of  the  said  premises." 

The  Jury  found  for  the  plaintiff  the  posses- j, 
sion  of  the  land  described  In  the  complaint. o 
and  Judgment  for  such  possession*  was  en  • 
tered  in  his  favor.    This  was  followed  by  an 
execution   commanding   the    United    States 
marshal  or  his  deputies  to  deliver  possession 
of  the  property  to  the  plaintiff. 

That  Judgment  was  affirmed  by  the  circuit 
court  of  appeals.  Tindal  v.  Wesley,  25  U.  S. 
App.  124,  13  a  0.  A.  160,  and  65  Fed.  731. 
The  case  Is  In  this  court  upon  writ  of  cer- 
tiorari directed  to  that  court 

1.  The  bin  of  exceptions  shows  that  W.  H. 
Lyles  was  a  witness  on  behalf  of  the  plain- 
tiff, and  while  under  cross-examination  gave 
the  following  testimony: 

"Q.  You  and  Mr.  MuUer  went  out  of  the 
state  treasurer's  office,  and  almost  immedi- 
ately returned.  Now,  what  occurred  be- 
tween the  state  treasurer  on  the  one  hand 
and  Mr.  Muller  and  yourself  on  the  other? 
A.  We  returned  within  five  minutes,— I 
think,  within  two  minutes.  We  called  the 
state  treasurer's  attention  to  the  fact  that  the 
bond  which  had  been  delivered  by  us  for 
Alexander  contained  a  clause  which  author- 
ized him  to  anticipate  of  it  at  any  time,  and 
we  told  him,  on  behalf  of  Mr.  Alexander,  we 
desired  to  pay  that  bond  and  mortgage  Im 
mediately.  We  then  drew  out  the  revenur 
bond  scrip  known  as  the  'Blue  Ridge  Rail- 
road Scrip,'  which  we  counted  out  to  the 
amount  of  a  few  cents  or  dollars  In  excess 
of  the  amount  due  on  the  bond  and  mort- 
gage from  Its  date  up  to  the  date  of  this 
transaction,  and  we  told  Dr.  Bates  we  ten- 
dered him  that  In  payment  of  the  bond  and 
mortgage.  We  demanded  no  receipt;  we  de- 
manded nothing.  Q.  And  it  was  refused? 
A.  Yes,  the  advertisement  was  not  referred 
to.  Q.  Was  It  not  the  purpose  of  the  trans- 
action to  create  an  issue  In  the  United 
States  court,  in  order  to  test  the  validity  of 
the  revenue  bond  scrip,— was  not  that  the 
object  of  the  purchase?  A.  The  object  of 
the  purchase  from  the  beginning  was  to  cre- 
ate an  issue  as  to  the  validity  of  the  revenue 
bond  scrip,  but,  as  to  the  United  States  cir- 
cuit court,  we  were  not—  Q.  Then,  when 
you  bought  It,  you  did  not  Intend  to  pay  for 
it  in  good  money?  A.  We  did,  and  consid- 
ered the  scrip  as  good  money.  Q.  When  you 
made  the  purchase,  you  made  it  with  a  view 
of  compelling  the  state  to  take  the  deferred  ao 
payment  of  It  in  revenue  bond  scrip?  A.  Yes.§ 
'Q.  Did  you  happen  to  know  whether  the  rev-« 
enue  bond  scrip  had  any  value  in  the  mar- 
ket? A.  I  don't  know.  Q,  It  has  not?  A. 
I  don't  know  that  it  has.  Q.  Very  llttie.  If 
any?  A.  Yes.  Q.  You  know  Alexander?  A. 
Yes.  I  have  never  seen  him  personally.  C- 
Do  you  know  him  as  a  poor  roan?     a«  Ye^ 
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Q.  He  and  Mr.  Wesley  had  no  use  for  this 
property,  that  you  know  of,  except  to  create 
the  Issue  to  which  you  have  referred?  A. 
That  was  the  sole  object  for  which  It  was 
pnrcbuj^ed.  Mr.  Wesley  regarded  the  prop- 
erty as  worth  the  moDey,  and,  even  If  he 
had  to  pay.  he  would  not  lose  the  money. 
(}.  Mr.  Wesley  holds  a  large  block  of  reve- 
nue bond  scrip?     A.  Yes." 

The  court  excluded  this  testimony  and  the 
defendants  duly  excepted  to  its  ruling.  That 
ruling  Is  the  subject  of  one  of  the  assign- 
ments of  error. 

It  Is  claimed  that  the  excluded  testimony 
tended  to  show  that  Alexander  and  Wesley 
intended,  from  the  outset,  to  make  the  pay- 
ment of  the  deferred  installments  of  pur- 
chase money  In  "revenue  bond  scrip,  known 
as  'Blue  Ridge  Railroad  Scrip* ";  that  by  the 
terms  of  the  contract  the  purchaser  was  en- 
titled to  anticipate  the  payment  of  the  de- 
ferred purchase  money;  and  that,  as  soon  as 
Alexander  received  the  alleged  conveyance 
from  the  commissioners  of  the  sinking  fund, 
he  attempted  to  discharge  the  bond  and 
mortgage  given  to  secure  the  unpaid  pur- 
chase money  by  tendering  In  payment  "rev- 
enue bond  scrip."  But  all  this  was  Imma- 
terial under  the  issue  in  this  case  as  to  the 
light  of  possession  of  the  premises.  If  the 
legal  title  passed  by  a  valid  deed  from  the 
commissioners  of  the  sinking  fund,  then  the 
right  of  the  grantee  to  possession  was  not 
impaired  by  the  circumstance  that  he  Intend- 
ed to  insist  upon  paying  the  deferred  in- 
stallments of  purchase  money  in  revenue 
bond  scrip.  Whether  he  was  entitled  to 
make  payment  in  such  scrip  was  a  question 
to  be  finally  determined  when  suit  was 
brought  to  foreclose  the  mortgage  given  to 
secure  the  payment  of  the  balance  of  the 
X)urchase  price.  But  the  possibility,  or  even 
certainty,  that  such  a  dispute  would  arise, 
^  constituted  no  reason  for  refusing  posses- 
gsion  if  the  conveyance  to  Alexander  was 
•  valid,  and  passed  the  •legal  title,  without 
any  reservation  by  the  grantors  of  the  right 
to  retain  possession  until  the  whole  purchase 
price  was  paid. 

Throughout  the  argument  of  counsel  for 
defendants  it  is  assumed  that  the  purpose 
on  the  part  of  both  Alexander  and  Wes- 
ley to  tender  revenue  bond  scrip  in  payment 
of  the  deferred  installments  was,  in  itself, 
a  fraud  that  entitled  the  commissioners  of 
the  sinking  fund  to  withhold  possession 
after  conveying  the  legal  title.  We  cannot 
concur  in  this  view.  If.  under  the  law  of 
the  state,  the  scrip  referred  to  could  be 
i^sed  In  meeting  any  obligations  due  to  It, 
how  could  it  be  regarded  as  a  fraud  to  do 
what  the  law  allowed  to  be  done?  Nor  was 
it,  in  any  legal  sense,  a  fraud  for  Alex- 
ander or  Wesley  to  form  the  purpose  of  ten- 
dering such  scrip  In  payment.  In  order  that 
there  might  be  a  Judicial  determination  of 
the  question  of  its  validity.  If  the  deed 
bad  been  obtained  under  assurances  that  the 


deferred  installments  of  purchase  price 
should  be  paid  in  money,  and  not  In  revenue 
bond  scrip,  it  may  be  that  the  commission- 
ers, in  a  proper  proceeding,  could  have  ob- 
tained a  rescission  of  the  contract.  But  up- 
on that  point  it  Is  unnecessary  to  express 
an  opinion,  as  no  such  case  Is  presented  by 
the  record.  The  case  here  is  one  in  which 
the  excluded  testimony  does  not  tend  to 
show  anything  more  than  that  Alexander, 
and,  perhaps,  Wesley,  did  not,  during  the 
negotiations  for  the  property,  or  before  the 
deed  was  obtained,  disclose  to  the  commis- 
sioners their  purpose  to  use  revenue  bond 
scrip.  If  It  could  be  done,  In  paying  the  de- 
ferred Installments  of  purchase  money. 

The  plaintiff  Insists  that  the  question  of  fraud 
or  no  fraud  in  the  alleged  purchase  from  the 
commissioners  of  the  sinking  fund  is  not  a 
question  in  which  the  defendants  have  any 
concern,  and  could  only  be  raised  by  the 
state  In  a  proceeding  to  which  it  was  a  par- 
ty. We  need  not  stop  to  consider  this  ques- 
tion, because  we  are  of  opinion  that  In  no 
view  of  the  case  arising  upon  this  record 
was  error  committed  in  excluding  so  much 
of  the  testimony  of  Lyles  as  is  set  forth  in 
the  bill  of  exceptions. 

2.  At  the  close  of  the  testimony  In  the  dr-^ 
cult  court  the  defendants  raised  the  question^} 
whether  this   suit  was  not,  in  •effect,  one* 
against  the  state,  of  which  the  court  was 
prohibited  from  taking  cognizance  by  the 
clause  of  the  constitution  declaring  that  **the 
Judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  In 
law   or  equity,   commenced   or   prosecuted 
against  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."     Amend.  11.     The  cir- 
cuit court  held  that  the  suit  was  not  one 
against  the  state,  and  that  view  was  ap- 
proved by  the  circuit  court  of  appeals. 

It  Is  not  claimed,  nor  could  it  be  claimed, 
that  the  commissioners  of  the  sinking  fund 
were  without  authority  to  sell  the  lands  in 
controversy.  By  an  act  of  the  general  as- 
sembly of  the  state,  approved  December  24, 
1S90,  the  commissioners  were  authorized  to 
sell  and  convey  all  the  right,  title,  and  In- 
terest of  the  state  (the  same  being  a  title  in 
fee  simple)  in  the  building  In  the  city  of 
Columbia,  with  the  lot  on  which  It  stands, 
known  as  "Agricultural  Hall";  and  by  the 
General  Statutes  of  South  Carolina  it  was 
made  their  duty  to  sell  and  convey,  for  and 
in  behalf  of  the  state,  all  such  real  and  per- 
sonal property  of  the  state  as  was  not  in 
actual  public  use,  the  sales  to  be  made  from 
time  to  time,  in  such  manner,  and  upon  such 
terms,  as  they  may  deem  most  advantageous 
to  the  state.  Acts  S.  C.  1890,  p.  707;  Gen. 
St.  S.  C.  1882,  p.  28,  c  5,  5  G3;  1  Rev.  St. 
S.  C.  p.  35.  §  85.  It  is  true  that  by  an  act 
approved  December  21,  1802,  the  above  act 
of  December  24,  1890,  was  repealed  so  far 
as  It  authorized  and  provided  for  the  sale  of 
the  lot  and  building  known  as  "AgrlcultunU 
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Hall,**  and  the  appropriation  of  the  proceeds 
to  Clemson  College;  and  It  was  provided 
that,  If  that  property  had  not  then  been  sold 
and  conveyed,  it  should  remain  unsold,  and, 
if  sold,  that  tlie  proceeds  of  sale  should  be 
covered  Into  the  treasury  for  the  benefit  of 
the  state.  Acts  S.  C.  1S92,  p.  8S.  But,  as 
already  stated,  the  sale  and  conveyance  by 
the  commissioners  occurred  before  the  pas- 
sage of  the  repealing  act,  and  were,  there- 
fore, not  affected  by  it 

The  parties  stipulated  that  the  testimony 
to  be  printed  In  the  record  should  be  the 
p,  evidence  given  by  W.  H.  Lyles,  W.  T.  C. 
j;  Bates,  and  J.  B.  Tindal.  But  no  part  of  the 
*  testimony  is  made  a  part  of  the  record  by  a 
bill  of  exceptions,  except  the  above  ques- 
tions and  answers  in  the  testimony  of  Lyles. 
It  must,  therefore,  be  assumed  from  the  rec- 
ord that  the  plaintiff,  prior  to  the  bringing 
of  this  action,  had  acquired  from  the  com- 
missioners the  legal  title  to  the  premises  in 
dispute,  and  was  entitled  to  possession.  The 
bill  of  exceptions  presents  no  question  as  to 
the  genuineness  or  the  execution  and  deliv- 
ery of  the  deed  to  Alexander  conveying  the 
premises  in  trust  for  Wesley;  and  In  support 
of  the  verdict  it  must  be  taken  that  the  con- 
veyance referred  to  In  the  complaint  as  hav- 
ing been  made  by  the  commissioners  of  the 
sinking  fund  to  Alexander  was,  in  fact, 
properly  executed  and  delivered  to  the  gran- 
tee, and  that,  as  alleged  in  the  complaint, 
Alexander  conveyed  to  Wesley  in  1893. 

But  it  appears  from  the  statutes  of  South 
Carolina  that  the  secretary  of  state  has 
charge  of  all  the  property  of  the  state,  the 
care  and  custody  of  which  Is  not  otherwise 
provided  for  by  law.  Gen.  St.  S.  C.  1882, 
p.  27,  c.  5,  §  60;  1  Rev.  St.  S.  C.  p.  34,  §  82. 
He  admits  in  his  answer  that  the  property 
In  controversy  is  In  his  custody.  Boyles,  un- 
der the  employment  of  the  secretary  of  state, 
watches,  guards,  and  takes  care  of  it.  They 
are,  therefore,  in  possession,  within  the 
meaning  of  the  general  rule  that  ejectment 
will  not  lie  against  a  person  out  of  posses- 
sion. Tyler,  Eject.  411;  Pope  v.  Pendergrast, 
1  A.  K.  Marsh.  122.  The  defendants  are 
the  actual  occupants  of  the  premises.  The 
contention,  therefore,  of  the  plaintiffs  in  er- 
ror is  that  the  circuit  court  erred  in  not 
liolding,  as  it  was  asked  to  do,  that,  they 
liaving  no  personal  interest  in  the  property, 
and  being  only  custodians  of  it  on  behalf  of 
the  state,  a  suit  to  dispossess  them  and  to 
tjive  pcssession  to  the  plaintiff  was,  in  effect, 
a  suit  against  the  state. 

Of  course,  it  was  competent  for  the  defend- 
ants to  prove  that  the  lots  In  question  be- 
lorifjed  to  tlie  slate,  and  in  that  way  defeat 
the  present  action.  So  it  would  have  been 
competent  for  the  state,  if  it  claimed  tlie 
property,  to  have  intervened,  and,  submit- 
ting to  the  Jurisdiction  of  the  court,  to  have 
obtained  a  Judicial  determination  of  the 
^ -laim  asserted  for  it  by  the  defendants.  But 
?•  t  (Ui\  net  intervene.     It  refused*to  do  so.    It 


appears  from  South  Oaroilna  t.  Wesley,  IBS 
U.  &  542,  545, 15  Sup.  Ot.  231,  that  the  stats, 
by  Its  attorney  general,  suggested  to  the 
court  that  these  lands  were  held,  occupied* 
and  possessed  by  the  state  through  and  by 
its  officer  and  agent,  and  were  used  for  pub- 
lic purposes;  and  "without  submitting  the 
rights  of  the  state  to  the  Jurisdiction  of  the 
court,  but  respectfully  insisting  that  the  court 
has  no  Jurisdiction  of  the  subject  in  contro- 
versy,'* it  moved  that  the  proceedings  b^ 
dismissed.  That  motion  was  overruled^  and 
a  writ  of  error  sued  out  by  the  state  was 
dismissed,  the  chief  Justice  observing:  ''The 
state  does  not  complain  that  it  was  refused 
leave  to  intervene,  but  that  the  circuit  court, 
without  the  intervention  of  the  state,  refused 
merely  upon  suggestion  to  dismiss  the  com- 
plaint against  the  defendants  who  were  sued 
as  individuals.  The  state  was  not  a  party 
to  the  record  in  the  circuit  court,  and  did  not 
become  a  party  by  intervention,  pro  interesse 
suo  or  otherwise,  but  expressly  refused  to 
submit  its  rights  to  the  Jurisdiction  of  the 
court.  This  being  so,  the  motion  to  dismiss 
may  well  be  sustained  on  that  ground.  U. 
S.  V.  Lee,  106  U.  S.  196,  197,  1  Sup.  Ct  240; 
Georgia  V.  Jesup,  106  U.  S.  468,  1  Sup.  Ct 
363." 

So  that  the  question  is  directly  presented 
whether  an  action  brought  against  individ- 
uals to  recover  the  possession  of  land  of 
which  they  have  actual  possession  and  con- 
trol is  to  be  deemed  an  action  agajnst  the 
state  within  the  meaning  of  the  constitution, 
simply  because  those  individuals  claim  to  be 
in  rightful  possession  as  officers  or  agents  of 
the  state,  and  assert  title  and  right  of  pos- 
session in  the  state.  Can  the  court,  in  such 
an  action,  decline  to  inquire  whether  the 
plaintiff  is,  in  law,  entitled  to  possession,  and* 
whether  the  individual  defendants  have  any 
right,  in  law,  to  withhold  possession?  And 
if  the  court  finds,  upon  due  inquiry,  that  the 
plaintiff  is  entitled  to  possession,  and  that  the 
assertion  by  the  defendants  of  rtght  of  pos- 
session and  title  in  the  state  is  without  legal 
foundation,  may  it  not,  as  between  the  plain- 
tiff and  the  defendants,  adjudge  that  the 
plaintiff  recover  possession? 

We  are  of  opinion  that  the  principles  an- 
nounced by  this  court  in  cases  heretofore  de-g^ 
cided  furnish  an  answer  to  these  questions,  jj 
*  The  leading  case  upon  the  subject  Is  U.  S.* 
V.  Lee,  106  U.  S.  196,  1  Sup.  Ct.  240.  It  is 
true  that  the  question  there  presented  was 
whether  the  suit  was  one  against  the  United 
States  within  the  recognized  rule  that  the 
government,  without  its  consent,  cannot  be 
sued  directly  in  any  court  by  original  process 
as  a  defendant.  But  it  cannot  be  doubted 
that  the  question  whether  a  particular  suit 
is  one  against  the  state,  within  the  meaning 
of  tlie  constitution,  must  depend  upon  the 
same  principles  that  determine  whether  a 
particular   suit   Is    one  against   the   United 

What  was  the  case  of  Vi  te.S?^^^^ 
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direction  of  tbe  ezecntlye  department  of  the 
gOTemmetit,  proceeding,  as  was  supposed, 
under  leglslatire  authority,  Kaufman  and 
Strong,  as  officers  and  agents  of  the  United 
States,  held  possession  of  certain  real  estate 
in  Virginia  known  as  "Arlington,"  and  con- 
stituting a  national  cemetery,  in  which  were 
interred  the  remains  of  Union  soldiers.  An 
action  was  brought  by  Lee  in  a  circuit  court 
of  the  United  States  agahist  Kaufman  and 
Strong  to  recover  possession.  The  action 
proceeded  upon  the  ground  that  the  legal 
title  and  right  of  possession  were  in  the 
plaintiff.  The  attorney  general  of  the  United 
States,  without  submitting  the  rights  of  the 
gOTemment  to  the  jurisdiction  of  the  court, 
suggested  In  writing  that  the  property  in  dis- 
pute was  held,  occupied,  and  possessed  by 
the  United  States  as  a  military  station, 
through  its  officers  and  agents  having  actual 
possession  for  the  government,  but  without 
any  personal  interest  in  it;  and,  therefore, 
that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  controversy.  Upon  these  grounds 
he  moved  that  all  further  proceedings  be 
stayed  and  dismissed.  The  motion  was  de- 
nied. The  same  question  was  raised  by  the 
answers  of  Kaufman  and  Strong.  There 
was  a  verdict  and  judgment  against  the  de- 
fendants. 

Although  the  result  of  the  trial  of  that  case 
was  to  show  that  the  plaintiff  had  title  to 
the  premises,  and  that  what  was  set  up  by 
the  defQhdants  on  behalf  of  the  United  States 
was  no  title  at  all,  it  was  contended  that  the 
court  could  render  no  judgment  against  the 
defendants.  That  there  may  be  no  doubt  as 
3  to  what  was  determined,  we  give  the  lan- 
?guage  of* the  court  stating  the  question  pre- 
sented for  Its  consideration:  "The  case  be- 
fore us  is  a  suit  against  Strong  and  Kauf- 
man as  individuals,  to  recover  possession  of 
property.  The  suggestion  was  made  that  It 
was  the  property  of  the  United  States,  and 
that  the  court,  without  inquiring  into  the 
truth  of  this  suggestion,  should  proceed  no 
further;  and  in  this  ease,  as  in  that  [U.  S.  v. 
Peters,  5  Cranch,  115],  after  a  judicial  in- 
quiry had  made  it  clear  that  the  property 
belonged  to  plaintiff,  and  not  to  the  United 
States,  we  are  still  aslied  to  forbid  the  court 
below  to  proceed  further,  and  to  reverse  and 
set  aside  what  It  has  done,  and  thus  refuse 
to  perform  the  duty  of  deciding  suits  prop- 
erly brouglit  before  us  by  citizens  of  the 
United  States." 

After  a  full  examination  of  the  principles 
upon  which  rested  the  exemption  of  govern- 
ment from  suit  by  Individuals,  axid  observing 
that,  In  view  of  the  essential  differences  be- 
tween the  American  and  English  govern- 
ments In  respect  of  the  source  and  deposita- 
ries of  power,  the  decisions  of  the  Enpclish 
courts  on  this  subject  were  entitled  to  but 
little  weight,  this  court,  speaking  by  Mr.  Jus- 
Uce  Miller,  said: 

That  an  •'examination  of  the  cases  in  this 
court  establishes  clearly  this  result:     That 


the  proposition  that  when  an  Individual  la 
sued  in  regard  to  property  which  he  holds 
as  officer  or  agent  of  the  United  States  his 
possession  cannot  be  disturbed  wh^i  that 
fact  is  brought  to  the  attention  of  the  court 
has  been  overruled  and  denied  In  every  case 
where  it  has  been  necessary  to  decide  It,  and 
that  In  many  others  where  the  record  shows 
that  the  case  as  tried  below  actually  and 
clearly  presented  that  defense,  It  was  nei- 
ther urged  by  counsel  nor  considered  by  the 
court  here,  though,  if  it  had  been  a  good  de- 
fense, it  would  have  avoided  the  necessity 
of  a  long  inquiry  into  plaintiff's  title,  and  of 
other  perplexing  questions,  and  have  qulddy 
disposed  of  the  case.  And  we  see  no  escape 
from  the  conclusion  that  during  all  this  peri- 
od the  court  has  held  the  principle  to  be 
unsound,  and  in  the  class  of  cases  like  the 
present,  represented  by  Wilcox  v.  Jackson, 
13  Pet.  498,  Brown  v.  Huger,  21  How.  305. 
and  Grisar  v.  McDowell,  6  Wall.  363,  It  wasS 
not  thought  necessary  to  re-examine  a^proj;)-? 
ositlon  so  often  and  so  clearly  overruled  in 
previous  well-considered  decisions."     And 

That,  "conceding  that  the  proi)erty  In  con- 
troversy in  this  case  is  devoted  to  a  proper 
public  use,  and  that  this  has  been  dcme  by 
those  having  authority  to  establish  a  ceme- 
tery and  a  fort,  the  verdict  of  the  Jury  finds 
that  It  is  and  was  the  private  property  of  the 
plaintiff,  and  was  taken  without  any  process 
of  law,  and  without  any  compensation.  Un- 
doubtedly those  provisions  of  the  constitu- 
tion are  of  that  character  which  It  is  Intend- 
ed the  courts  shall  enforce,  when  cases  in- 
volving their  operation  and  effect  are  brought 
before  them.  The  instances  in  which  the  life 
and  liberty  of  the  citizen  have  been  protect- 
ed by  the  judicial  writ  of  habeas  corpus  are 
too  familiar  to  need  citation,  and  many  of 
these  cases— Indeed,  almost  all  of  them— are 
those  In  which  life  or  liberty  was  Invaded  by 
persons  assuming  to  act  under  the  author- 
ity of  the  government  Ex  parte  MlUigan,  4 
Wall.  2.  If  this  constitutional  provision  is 
a  sufficient  authority  for  the  court  to  inter- 
fere to  rescue  a  prisoner  from  the  hands  of 
those  holding  him  under  the  asserted  au- 
thority of  the  government,  what  reason  Is 
there  that  the  same  courts  shall  not  give 
remedy  to  the  citizen  whose  property  has 
been  seized  without  due  process  of  law,  and 
devoted  to  public  use  without  just  compen- 
sation?" 

Upon  the  general  proposition  that  the  pos- 
session by  officers,  on  behalf  of  the  United 
States,  of  property  claimed  by  a  citizen.  Is 
sufficient  of  Itself  to  protect  those  officers 
apraiust  suit  by  that  citizen  to  recover  pos- 
session, the  court  said:  "Looking  at  the  ques- 
tion upon  principle,  and  apart  from  the  au- 
thority of  adjudged  cases,  we  think  It  still 
clearer  that  this  branch  of  the  defense  can- 
not be  maintained.  It  seems  to  be  opposed 
to  all  the  principles  upon  which  the  rights 
of  the  citizen,  when  brought  in  collision  with 
the  acts  of  the  government,  must  be  deter- 
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mined.  In  such  cases  there  Is  no  safety  for 
the  citizen,  except  In  the  protection  of  the 
judicial  tribunals,  for  rights  which  have 
been  inyaded  by  the  officers  of  the  govern- 
ment, professing  to^act  in  its  name.  There 
^remains  to  him  but  the  altematiye  of  re- 


jjslstance,  which  may  amount  to  crime. 


The 


*  position  assumed  here  is  that,  however  clear 
his  rights,  no  remedy  can  be  afforded  to  him 
when  it  is  seen  that  his  opponent  is  an  offi- 
cer of  the  United  States,  claiming  to  act  un- 
der Its  authority;  for,  as  Mr.  Chief  Justice 
Marshall  says,  to  examine  whether  this  au- 
thority Is  rightfully  assumed  is  the  exercise 
of  jurisdiction,  and  must  lead  to  the  decision 
of  the  merits  of  the  question.  The  objection 
of  tlie  plalntlflFs  In  error  necessarily  forbids 
any  Inquiry  Into  the  truth  of  the  assumption 
that  the  parties  setting  up  such  authority 
are  lawfully  possessed  of  it,  for  the  argu- 
ment is  that  the  formal  suggestion  of  the 
existence  of  such  authority  forbids  any  in- 
quiry Into  the  truth  of  the  suggestion.  But 
why  should  not  the  truth  of  the  suggestion 
and  the  lawfulness  of  the  authority  be  made 
the  subject  of  judicial  Investigation?  In  th"fe 
case  supposed  the  court  has  before  It  a  plain- 
tiff capable  of  suing,  a  defendant  who  has 
no  personal  exemption  from  suit,  and  a 
cause  of  action  cognizable  in  the  court,— a 
'case*  within  the  meaning  of  that  term  as 
employed  in  the  constitution,  and  defined  by 
the  decisions  of  this  court.  It  Is  to  be  pre- 
sumed in  favor  of  the  jurisdiction  of  the 
court  that  the  plaintiff  may  be  able  to  prove 
the  right  which  he  asserts  in  his  declaration. 
What  is  that  right,  as  established  by  the 
verdict  of  the  jury  in  this  case?  It  is  the 
right  to  the  possession  of  the  homestead  of 
the  plaintiff;  a  right  to  recover  that  which 
has  been  taken  from  him  by  force  and  vio- 
lence, and  detained  by  the  strong  hand.  This 
right  being  clearly  established,  we  are  told 
that  the  court  can  proceed  no  further,  be- 
cause it  appears  that  certain  military  offi- 
cers, acting  under  the  orders  of  the  president, 
have  seized  this  estate,  and  converted  one 
part  of  it  into  a  military  fort  and  another 
into  a  cemetery."  Assuming,  upon  the  rec- 
ord before  the  court,  that  the  president  had 
no  lawful  authority  to  place  officers  of  the 
government  In  possession  of  the  property  in 
question,  and  that  congress  could  not  give 
him  any  such  authority  except  upon  making 
just  compensation,  the  court  said:  "The  de- 
fense stands  here  solely  upon  the  absolute  Im- 
munity from  Judicial  Inquiry  of  every  one 
who  asserts  authority  from  the  executive 

H  branch  of  the  government,  however  clear  it 
S  may  be  that  tflie  executive  possessed  no  such 

•  power.  Not  only  nonsuch  power  Is  given,  but 
it  is  absolutely  prohibited,  lx)th  to  the  execu- 
tive and  the  legislative,  to  deprive  any  one 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  or  to  take  private  property  with- 
out just  compensation.  These  provisions  for 
the  security  of  the  rights  of  the  citizen  stand 
In  the  constitution  In  the  same  connection 


and  upon  the  same  ground,  sa  they  regard  hia 
liberty  and  his  property,  rt  cannot  be  de- 
nied that  both  were  intended  to  be  enforced 
by  the  judiciary  as  one  of  the  departments 
of  the  government  established  by  the  con- 
stitution. As  we  have  already  said,  the  writ 
of  habeas  corpus  has  been  often  used  to 
defend  the  liberty  of  the  citizen,  and  even 
his  life,  against  the  assertion  of  unlawful  au- 
thority on  the  part  of  the  executive  and  the 
legislative  branches  of  the  government  See 
Ex  parte  Mllllgan,  4  Wall.  2;  Kilboum  v. 
Thompson,  103  U.  S.  168.  No  man  in  this 
country  is  so  high  that  he  Is  above  the  law. 
No  officer  of  the  law  may  set  that  law  at 
defiance  with  impunity.  All  the  officers  of 
the  government,  from  the  highest  to  the  low- 
est, are  creatures  of  the  law,  and  are  bound 
to  obey  it"  Again:  "Shall  it  be  said,  in  the 
face  of  all  this,  and  of  the  acknowledged 
right  of  the  judiciary  to  decide  In  proper 
cases  statutes  which  have  been  passed  by 
both  branches  of  congress  and  approved  by 
the  president  to  be  unconstitutional,  that  the 
courts  cannot  give  a  remedy  when  the  citi- 
zen has  been  deprived  of  his  property  by 
force,  his  estate  seized  and  converted  to  the 
use  of  the  government  without  lawful  au- 
thority, without  process  of  law,  and  without 
compensation,  because  the  president  has  or- 
dered It,  and  his  officers  are  In  possession? 
If  such  be  the  law  of  this  country,  It  sanc- 
tions a  tyranny  which  has  no  existence  In 
the  monarchies  of  Europe,  nor  in  any  other 
government  which  has  a  just  claim  to  well- 
regulated  liberty  and  the  protection  of  per- 
sonal rights.  It  cannot  be,  then,  that  when, 
In  a  suit  between  two  citizens  for  the  own- 
ership of  real  estate,  one  of  them  has  estab- 
lished his  right  to  the  possession  of  the  prop- 
erty according  to  all  the  forms  of  judicial 
procedure,  and  by  the  verdict  of  a  jury  and 
the  judgment  of  the  court,  the  wrongful 
possessor  can  say  successfully  to  the  court: 
'Stop  here!  I  hold  by  order  of  the  presl-^ 
dent,  and  the  progress  of  justice  must  bejj 
stayed.'  *  That,  though  the  nature  of  the  con-» 
troversy  is  one  peculiarly  appropriate  to  the 
judicial  function,  though  the  United  States 
Is  no  party  to  the  suit,  though  one  of  the 
three  great  branches  of  the  government  to 
which  by  the  constitution  this  duty  has  been 
assigned  has  declared  its  judgment  after  a 
fair  trial,  the  unsuccessful  party  can  inter- 
pose an  absolute  veto  upon  that  judgment 
by  the  production  of  an  order  of  the  secre- 
tary of  war,  which  that  officer  had  no  more 
authority  to  make  than  the  humblest  private 
citizen." 

We  have  made  these  extracts  from  the 
opinion  of  the  court  in  the  Lee  Case  because 
the  reasons  there  assigned  for  the  conclusion 
reached  control  the  determination  of  the 
present  case.  If  a  suit  by  an  IndivlduaJ 
ajcainst  Individuals  to  recover  the  possession 
of  property  is  not  a  suit  against  the  United 
States  merely  by  reason  of  possession  being 
held  by  the  defendants  a»  agents  of  the 
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United  States,  and  under  title  asserted  to  be 
in  the  government,  we  cannot  perceive  how 
tho  present  suit  can  be  regarded  as  one 
against  the  state  merely  because  the  defend- 
ants assert  a  right  of  possession  in  the  state 
through  them  as  Its  officers  and  agents. 

The  essential  principles  of  the  Lee  Case 
have  not  been  departed  from  by  this  court, 
but  have  been  recognized  and  enforced  in  re- 
cent cases. 

In  Cunningham  v.  Railroad  Co.,  109  U.  S. 
44G.  452,  3  Sup.  Ct.  207,  the  court,  referring 
to  the  cases  in  which  an  Individual,  sued  for 
tort  committed  upon  person  or  property,  de- 
fends upon  the  ground  that  he  acted  as  an 
officer  of  the  government,  and  in  which  he 
must  show  that  his  authority  was  sufficient 
in  law  to  protect  him,  said:  'To  this  class 
of  cases  belongs  also  the  recent  case  of  U. 
S.  V.  Lee,  106  U.  S.  190,  1  Sup.  Ct.  240,  for 
the  action  of  ejectment  In  that  case  is,  in 
its  essential  character,  an  action  of  trespass, 
with  the  power  in  the  court  to  restore  the 
possession  to  the  plaintiff  as  part  of  the 
judgment  And  the  defendants  Strong  and 
Kaufman,  being  sued  Individually  as  tres- 
passers, set  up  their  authority  as  officers  of 
the  United  States,  which  this  court  held  to 
^be  unlawful,  and  therefore  insufficient  as  a 
jj  defense.  The  judgment  in  that  case  did  not 
•  conclude  the  United  States,  as  the* opinion 
carefully  stated,  but  held  the  officers  liable 
as  unauthorized  trespassers,  and  turned 
them  out  of  their  unlawful  possession." 

Stanley  v.  Schwalby,  147  U.  S.  508,  518,  13 
Sup.  Ct.  422,  was  an  action  of  trespass  to 
try  title,  brought  in  a  state  court  against 
individuals  to  recover  possession  of  certain 
lands.  The  defendants  asserted  a  right  of 
possession  in  themselves  as  officers  of  the 
United  States,  which,  they  alleged,  had  title 
and  right  of  possession.  Referring  to  the 
cases  in  which  an  individual  was  sued  in 
tort  for  some  act  Injurious  to  anotlier  in  re- 
gard to  person  or  property,  in  which  the  de- 
fense was  that  he  acted  under  the  orders 
of  the  government,  this  court,  speaking  by 
the  chief  justice,  said:  "In  these  cases  he  is 
not  sued  as  an  officer  of  the  government, 
but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  the 
authority  of  such  otlicer.  To  malje  out  that 
defense  he  must  show  that  his  authority 
was  sufficient  in  law  to  protect  him.  In  this 
class  is  Included  U.  S.  v.  Lee,  106  U.  S.  196, 
1  Sup.  Ct  240,  whore  the  action  of  ejectment 
was  held  to  be  In  its  essential  character  an 
action  of  trespass,  with  the  power  In  the 
court  to  restore  the  possession  to  the  plaintiff 
as  part  of  the  judgment  and  the  defendants 
Strong  and  Kaufman,  being  sued  individual- 
ly as  trespassers,  set  up  their  authority  as 
officers  of  the  United  States,  which  this 
court  held  to  be  unlawful,  and  therefore  in- 
sufficient as  a  defense."  See,  also,  Stanley 
V.  Schwalby,  162  U.  S.  2n.-).  271,  16  Sup.  Ct 
754;  Belknap  v.  Schild,  161  U.  S.  10.  16  Sup. 
Ct  443. 


The  cases  In  this  court  In  which  it  has 
been  necessary  to  consider  the  meaning  and 
scope  of  the  eleventh  amendment  are  quite 
numerous.  In  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  10,  11  Sup.  .Ct.  701,  the  opinion 
in  which  case  was  delivered  by  Mr.  Justice 
Lamar,  the  cases  previously  decided  were  ex- 
amined, and  were  held  to  belong  to  two 
classes.  The  firs^  class,  he  said,  *is  where 
the  suit  Is  brought  against  the  officers  of  the 
state,  as  representing  the  state's  action  and 
liability,  thus  making  it,  though  not  a  party 
to  the  record,  the  real  party  against  which 
the  judgment  will  so  operate  as  to  compel 
it  to  specitically  perform  its  contracts,"— 
citing  In  re  Ayers,  123  U.  S.  443,  8  Sup.  Ct© 
164;  Louisiana  t.  Jumel,  107  U.  S.  711,  2g 
Sup.  Ct  128;  Antonl  v.  Greenhow,*107  U.  S.» 
769,  2  Sup.  Ct  91;  Cunningham  v.  Railroad 
Co..  109  U.  S.  446,  3  Sup.  Ct  292,  600;  and 
Hagood  V.  Southern,  117  U.  S.  52,  6  Sup.  Ct 
60S.  The  other  class,  the  court  said,  **is 
where  a  suit  is  brought  against  defendants 
who,  claiming  to  act  as  officers  of  the  state, 
and  under  the  color  of  an  unconstitutional 
statute,  commit  acts  of  wrong  and  Injury  to 
the  rights  and  property  of  the  plaintiff  ac- 
quired under  a  contract  with  the  state. 
Such  suit  whether  brought  to  recover  money 
or  property  in  the  hands  of  such  defendants, 
unlawfully  taken  by  them  in  behalf  of  the 
state,  or  for  compensation  in  damages,  or,  in 
a  proper  case,  where  the  remedy  at  law  is 
inadequate,  for  an  injunction  to  prevent 
such  wrong  and  injury,  or  for  a  mandamus, 
in  a  like  case,  to  enforce  upon  the  defendant 
the  performance  of  a  plain  legal  duty,  pure- 
ly ministerial.  Is  not  within  the  meaning 
of  the  eleventh  amendment  an  action 
against  the  state,'*— citing  Osbom  v.  Bank, 
9  Wheat.  738;  Davis  v.  Gray,  16  Wall.  203; 
Tomlinson  v.  Branch,  15  Wall.  460;  Litch- 
field V.  Webster  Co.,  101  U.  S.  773;  Allen  T. 
Railroad  Co.,  114  U.  S.  311,  5  Sup.  Ct  925, 
962;  Board  v.  McComb,  92  U.  S.  531;  Poln- 
dexter  v.  Greenhow,  114  U.  S.  270,  5  Sup. 
Ct.  903,  962. 

And  in  Re  Tyler,  149  U.  S.  164,  190,  13 
Sup.  Ct.  798,  the  chief  justice,  referring  to 
the  review  in  Pennoyer  v.  McConnaughy  of 
previous  cases,  said:  *The  result  was  cor- 
rectly stated  to  be  that,  where  a  suit  is 
broupjht  against  defendants  who  claim  to  act 
as  officers  of  a  state,  and,  under  color  of  an 
unconstitutional  statute,  commit  acts  of 
wrong  and  injury  to  the  property  of  the 
plaintiff,  to  recover  money  or  property  In 
their  hands  unlawfully  taken  by  them  In 
behalf  of  the  state,  or  for  compensation  for 
damages,  or.  In  a  proper  case,  for  an  injunc- 
tion to  prevent  such  wrong  and  Injury,  or 
for  a  mandamus,  in  a  like  case,  to  enforce 
the  performance  of  a  plain  legal  duty,  pure- 
ly ministerial,  such  suit  is  not,  within  the 
meaning  of  the  amendment,  an  action 
against  the  state."  In  the  recent  case  of 
Scott  V.  Donald,  165  U.  S.  58»  60,  17  Sup. 
Ct  266,  the  principle  was  again  announced 
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(Mr.  Justice  Shlras  delivering  the  opinion) 
^that  a  suit  against  Individuals,  •'who  claim 
«J  to  act  as  officers  of  a  state,  and,  under  color 

•  of  an  unconstitutional  statute. •commit  acta 
of  wrong  and  Injury  to  the  property  of  the 
plaintiff,  to  recover  money  or  property  In 
tUeir  hands  unlawfully  taken  by  them  in  be- 
half of  the  state,  or  for  compensation  for 
damages.  Is  not,  within  the  meaning  of  the 
constitution,  an  action  against  the  state/* 

The  adjudged  cases,  in  principle,  determine 
tlie  one  before  us.  The  settled  doctrine  of 
this  court  wholly  precludes  the  Idea  tbat  a 
suit  against  Individuals  to  recover  posses- 
sion of  real  property  Is  a  suit  against  the 
state  simply  because  the  defendant  holding 
TH>ssesslon  happens  to  be  an  officer  of  the 
state,  and  asserts  that  he  Is  lawfully  In  pos- 
session on  Its  behalf.  We  may  repeat  here 
what  was  said  by  Chief  Justice  Marshall,  de- 
livering the  unanimous  judgment  of  this 
court  In  U.  S.  v.  Peters.  5  Cranch,  115,  139: 
"It  certainly  can  never  be  alleged  that  a  mere 
suggestion  of  title  In  a  state  to  property  In 
possession  of  an  Individual  must  arrest  the 
proceedings  of  the  court,  and  prevent  their 
looking  Into  the  suggestion,  and  examining 
the  validity  of  the  title."  Whether  the  one 
or  the  other  party  is  entitled  in  law  to  pos- 
session is  a  judicial,  not  an  executive  or  legis- 
lative, question.  It  does  not  cease  to  be  a 
judicial  question  because  the  defendant 
claims  that  the  right  of  possession  Is  in  the 
government,  of  which  he  is  an  officer  or 
agent.  The  case  here  Is  not  one  in  which 
judgment  is  asked  against  the  defendants  as 
officers  of  the  state,  nor  one  In  which  the 
plaintiff  seeks  to  compel  the  specific  perform- 
ance by  the  state  of  any  contract  alleged  to 
have  been  made  by  it,  nor  to  enforce  the  dis- 
charge by  the  defendants  of  any  specific  duty 
enjoined  by  the  state.  Nor  is  it  one,  like 
Cunningham  v.  Railroad  Co.,  above  cited,  in 
which  the  plaintiff  seeks  to  enforce  a  lien 
upon  real  estate  In  the  actual  possession  of 
and  claimed  by  the  state,  where  a  decree  of 
sale  would  be  fruitless,  as  no  title  could  be 
given  to  the  purchaser  without  the  presence 
of  the  state  as  a  party  to  the  proceeding.  It 
is  a  suit  against  individuals,— a  case  in  which 
the  plaintiff  seeks  merely  the  possession  of 
certain  real  estate  once  belonging  to  the  state, 
but  which  the  complaint  alleges  has  become 
e^hls  property,  and  which,  according  to  the 
JJ  verdict  of  the  jury  and  the  judgment  of  the 

•  court  thereon  must,  on  this  record,«be  taken 
to  belong  absolutely  to  him.  The  withhold- 
ing of  such  possession  by  defendants  is,  conse- 
quently, a  wrong,  but  a  wrong  which,  accord- 
ing to  the  view  of  counsel,  cannot  be  rem- 
edied If  the  defendants  choose  to  assert  that 
the  state,  by  them  as  its  agents,  is  in  right- 
ful iKJssession.  The  doors  of  the  courts  of 
justice  are  thus  closed  against  one  legally  en- 
titled to  possession  by  the  mere  assertion  of 
the  defendants  that  they  are  entitled  to  pos- 
session for  the  state.  But  the  eleventh 
vmendment  glv#>»  no  Immunity  to  officers  or 


agents  of  a  state  in  wltnnoidmg  the  property 
of  a  citizen  without  authority  of  Uw.  And 
when  such  officers  or  agents  assert  that  th^y 
are  in  rightful  possession,  they  must  make 
good  that  assertion  when  it  is  made  to  ap- 
pear in  a  suit  against  them  as  individuals 
that  the  legal  title  and  right  of  possession 
is  in  the  plaintiff.  If  a  suit  against  officers 
of  a  state  to  enjoin  them  from  enforcing  an 
unconstitutional  statute,  whereby  the  plain- 
tiff's property  will  be  injured,  or  to  recover 
damages  for  taking  under  a  void  statute  the- 
property  of  the  citizen,  be  not  one  against  the 
state,  It  is  impossible  to  see  how  a  suit 
against  the  same  individuals  to  recover  the 
possession  of  property  belonging  to  the  plain- 
tiff and  Illegally  withheld  by  the  defendants 
can  be  deemed  a  suit  against  the  state.  Any 
other  view  leads  to  this  result:  That  if  a 
state,  by  its  officers,  acting  under  a  void  stat- 
ute, should  seize  for  public  use  the  property 
of  a  citizen,  without  making  or  securing  just 
compensation  for  him,  and  thus  violate  the 
constitutional  provision  declaring  that  no 
state  shall  deprive  any  person  of  property 
without  due  process  of  law  (Chicago,  B.  &  Q. 
R.  Co.  V.  City  of  Chicago,  166  U.  S.  226,  236, 
241,  17  Sup.  Ct  581),  the  citizen  is  remediless 
so  long  as  the  state,  by  its  agents,  chooses 
to  hold  his  property;  for,  according  to  the 
contention  of  the  defendants.  If  such  agents 
are  sued  as  individuals  wrongfully  in  posses- 
sion, they  can  bring  about  the  dismissal  of 
the  suit  by  simply  informing  the  court  of  the 
official  character  In  which  they  hold  the  prop- 
erty thus  illegally  appropriated.  It  Is  true 
that,  even  in  such  a  case  the  citizen  may,  if 
he  choose,  rely  upon  the  good  faith  of  the 
state  in  the  matter  of  compensation.  But  he 
is  not  compelled  to  part  with  his  property  for ^^ 
public  use  except  upon  the  terms  prescribed  g 
*by  the  supreme  law  of  the  land,  namely,  upon* 
just  compensation  made  or  secured. 

It  is  said  that  the  judgment  in  this  case 
may  conclude  the  state.  Not  so.  It  is  a 
judgment  to  the  effect  only  that,  as  between 
the  plaintiff  ard  the  defendants,  the  former 
Is  entitled  to  possession  of  the  pr(^)erty  In 
question,  the  latter  having  shown  no  valid 
authority  to  withhold  possession  from  the 
plaintiff;  that  the  assertion  by  the  defend- 
ants of  a  right  to  remain  in  possession  is 
without  legal  foundation.  The  state  not  be- 
ing a  party  to  the  suit,  the  judgment  will  not 
conclude  it.  Not  having  submitted  its  rights 
to  the  determination  of  the  court  in  this  case. 
It  will  be  open  to  the  state  to  bring  any  ac- 
tion that  may  be  appropriate  to  establish  and 
jjrotect  whatever  claim  it  has  to  the  premises 
in  dispute.  Its  claim,  If  It  means  to  assert 
one,  will  thus  be  brought  to  the  test  of  the 
law  as  administered  by  tribunals  ordained  to 
determine  controverted  rights  of  property; 
and  the  record  in  this  case  will  not  be  evi- 
dence against  it  for  any  purpose  touching  the 
merits  of  its  claim.  It  was  insisted  in  U.  S. 
V.  Lee,  in  support  of  the  contention  there 
made,   that   a   judgment   in   favor  of   Lee 


778 


17  SUPREME  OOUUT  REPORTER. 


against  the  persons  who,  as  agents  of  the 
United  States,  held  possesslim  of  Arlington, 
would  be  In  effect  a  Judgment  against  the 
United  States.  But  this  court  said:  ''An- 
other consideration  is  that,  since  the  United 
(States  cannot  be  made  a  defendant  to  a  suit 
concerning  Its  property,  and  no  Judgment  in 
any  suit  against  an  individual  who  has  pos- 
session or  control  of  such  property  can  bind 
or  conclude  the  government,  as  is  decided  by 
this  court  In  the  case  of  Garr  v.  U.  S.  [98  U. 
S.  433],  already  referred  to,  the  government 
is  always  at  liberty,  notwithstanding  any 
such  Judgment,  to  avail  Itself  of  all  the  rem- 
edies which  the  law  allows  to  every  person, 
natural  or  artificial,  for  the  vindication  and 
assertion  of  Its  rights.  Hence,  tailing  the 
present  case  as  an  illustration,  the  United 
States  may  proceed  by  a  bill  in  chancery  to 
quiet  Its  title,  in  aid  of  which,  if  a  proper 
case  Is  made,  a  writ  of  injunction  may  be 
obtained.  Or  it  may  bring  an  action  of  eject- 
^  ment.  In  which,  on  a  direct  issue  between  the 
g  United  States  as  plaintiff  and  the  present 
•  plaintiff  as  defendant,  the  title  of  the*United 
States  could  be  Judicially  determined.  Or, 
if  satisfied  that  its  title  has  been  shown  to  be 
Invalid,  and  it  still  desires  to  use  the  property, 
or  any  part  of  it,  for  the  purposes  to  which 
it  Is  now  devoted,  it  may  purchase  such 
property  by  fair  negotiation,  or  condemn  It 
by  a  Judicial  proceeding,  in  which  a  Just  com- 
l)en8ation  shall  be  ascertained  and  paid  ac- 
cordhig  to  the  consUtutlon."  106  U.  S.  222, 
1  Sup.  Ct.  262. 

We  are  of  opinion  that  this  suit  is  not  one 
against  the  state  within  the  meaning  of  the 
eleventh  amendment,  and,  as  the  record  be- 
fore us  shows  that  the  plaintiff  owns  the 
premises,  and  is  entitled  to  possession  as 
against  the  defendants,  the  Judgment  must 
be  affirmed. 

(167  U.  S.  178) 

STONE  v.  UNITED  STATES. 
(May  10,  1897.) 
No.  265. 
Venue— Judgment— Acquittal  in  Criminal  Case 
— Cballenob  to  Jurors — Railroads— Taking 
o»  Timber  from   Public  La.nds  —  Receiving 
Verdict  on  Sunday. 

1.  An  action  by  the  United  States  to  recover 
the  value  of  timber  talcen  from  public  landd  is 
transitory,  and  may  he  brought  in  any  jurisdic- 
tion in  which  the  defendant  can  be  served  with 
process. 

2.  An  acquittai  of  a  person  indicted  under 
Rev.  St.  §  2461,  for  talcing  timber  from  public 
lands,  is  not  a  bar  to  a  civil  action  against  him 
by  the  United  States  to  recover  the  value  of 
such  timber,  as  the  civil  case  turns  wholly  upon 
the  issue  of  ownership,  and  does  not  involve  any 
question  of  criminal  intent,  or  of  forfeiture  for 
prohibited  acts.  12  C.  C.  A.  451,  64  Fed.  667, 
affirmed.  Coffey  v.  U.  S.,  6  Sup.  Ct.  437,  116 
U.  S.  436,  distinguished. 

3.  Where,  on  the  trial  of  two  consolidated  ac- 
tions, one  who  was  the  sole  defendant  in  one  of 
the  actions  and  a  joint  defendant  in  the  other 
had  the  benefit  of  the  full  number  of  peremptory 
challenges  allowed  in  a  single  case,  he  cannot 
complain  on  anapi)eal  in  the  case  against  himself 


alone  that  an  additional  challenge  was  not  al- 
lowed hi  the  joint  case.  12  O.  O.  A.  451,  64 
Fed.  667,  affirmed. 

4.  Act  March  3,  1875  (18  Stat  482,  c  152), 
granting  to  railroad  companiee  the  right  of  way 
through  public  lands,  and  the  right  to  talce  from 
the  public  lands  '^adjacent  to  the  line  of  the 
said  road"  timber  necessary  for  its  construction, 
restricts  the  right  to  lands  in  proximitr  or  near 
to  the  road,  and  does  not  authorize  tne  taking 
of  timber  from  lands  50  miles  distant,  though 
there  be  no  avuilable  timber  nearer.  12  G.  O. 
A.  451,  64  Fed.  667,  affirmed. 

5.  Even  a  settler  who  takes  up  a  claim  on  pnb- 
lic  lands,  intending  to  perfect  his  right,  is  not 
authorized,  until  he  has  perfected  his  claim,  to 
cut  the  timber,  except  so  far  as  is  necessary  and 
reasonable  to  prepare  for  cultivation  so  much 
of  the  land  as  he  intends  immediately  to  culti- 
vate j  and,  if  he  cnts  additional  timber  with  in- 
tent to  defraud  the  government,  a  purchaser 
from  him  acquires  no  title  thereto.  But  if,  in 
improving  the  land,  he  cuts  and  disposes  of  sur- 
plus timber  without  intent  to  defraud,  one  who 
purchases  from  him  under  the  belief  that  there 
is  no  such  intent  is  protected.  12  C.  O.  A.  451, 
64  Fed.  667,  affirmed. 

6.  Whether  claimants  under  the  homestead 
and  pre-emption  laws,  who,  after  occupation  for 
a  time,  abandon  the  lands,  intended  in  cutting 
timtter  to  defraud  the  government.  Is  a  question 
for  the  jury.  12  C.  C.  A.  451,  64  Fed.  ©87,  af- 
firmed. 

7.  A  verdict  may  be  received  on  Sunday  in  a 
state  in  which  the  common-law  practice  prevafls. 
12  C.  C.  A.  451,  64  Fed.  667,  affirmed. 

In  Error  to  the  United  States  Circuit  Oonrt 
of  Appeals  for  the  Ninth  Circuit 

J.  R.  McBride  and  C.  W.  Bunn,  for  plain- 
tiff in  error.  SoL  Geo.  Oonrad,  for  the  United 
States. 


Mr.  Justice  HARLAN  delirered  the  (V>in-^ 

Ion  of  the  court.  »• 

*  This  action  was  brought  in  the  district  • 
court  of  the  United  States  for  the  district  of 
Washington,  Eastern  division,  to  recover  the 
reasonable  value  of  certain  timber  and  rail- 
road ties  manufactured  from  trees  allured  to 
have  been  unlawfully  cut  by  the  defendant. 
Stone,  from  certain  lands  in  Idaho,  of  which, 
it  was  averred,  the  United  States  was  the 
owner. 

The  answer  put  the  United  States  upon 
proof  of  all  the  material  allegations  of  the 
complaint. 

But  the  defendant  made  two  8i>eclal  de- 
fenses: 

(1)  That  at  a  term  of  the  United  States  dis- 
trict court  for  the  district  of  Idaho,  held  in 
April,  1891,  the  trespasses  and  wrongs  com- 
plained of  were  presented  by  the  United 
States  to  the  grand  jury  for  Investigation, 
and  such  proceedings  were  then  and  there 
taken  that  the  grand  jury  returned  into  court 
true  bills  of  indictment,  in  which  each  and 
all  of  the  wrongs  and  trespasses  complained 
of  lierein  were  included;  that  the  defendant 
was  charged  thereby  with  the  commission  of 
an  offense  against  the  statutes  forbidding  the 
cutting  or  removal  of  timber  from  the  lands 
of  the  United  Stares;  that,  on  all  the  charges 
involving  the  acts  of  the  defendant  as  set 
forth  in  the  complaint  filed  herein,  he  was 
tried  and  acquitted  and  discharged  therefrom 
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by  the  Judgment  of  that  cotirt;  and  that  Judg- 
ment was  duly  entered  against  the  govern- 
ment,  "the  issues  therein  being  the  same  as 
are  now  presented  in  this  action,  and  were 
each  and  all  determined  and  adjudged  in  this 
defendant's  behalf.'*  The  defendant  there- 
fore alleged  that  the  Issues  tendered  by  the 
plaintiff  herein  have  been  heard,  tried,  and 
adjudged  for  defendant  and  against  the  plain- 
tiff by  a  court  of  competent  Jurisdiction,  and 
othat  such  Judgment  and  determination  pre- 
S  eluded  the  maintenance  of  this  suit. 

•  *  (2)  That  between  the  dates  mentioned  in 
the  complaint,  to  wit,  between  the  months  of 
August,  188S,  and  November,  1890,  he  had 
contracts  with  various  customers  for  supplies 
of  railroad  ties  and  timber  for  the  manufac^ 
lure  of  lumber  at  points  along  the  line  of  the 
Northern  Padflc  Railroad  Company  in  the 
state  of  Washington,  and  adjacent  to  the  re- 
gion mentioned  in  the  complaint;  that  he  pro- 
inired  his  supplies  of  timber  tor  the  purposes 
aforesaid  from  lands  embraced  In  the  grant 
made  by  acts  of  congress  passed  to  aid  in  the 
construction  of  the  Northera  Pacific  Rail- 
road, and  by  contracts  with  that  company, 
and  that  at  no  time  did  he  cut  timber  on  any 
lands  except  such  as  belonged  to  that  com- 
pany; that  during  said  time  he  purchased 
from  other  parties,  who  delivered  ties  and 
timber  suited  for  lumber  on  the  railroad,  both 
ties  and  timber  not  cut  by  himself,  for  wtilch 
he  paid  the  market  price,  and  which  were' 
either  cut  from  the  railroad  lands,  or  were 
lawfully  cut  by  the  parties  who  sold  and  de- 
livered them  to  him;  that  no  part  or  portion 
thereof  were  cut  or  taken  from  lands  of  the 
United  States,  or  were  unlawfully  cut  or 
taken  from  any  lands;  that  the  railroad  ties 
KO  purchased  from  other  parties,  and  which 
were  not  cut  by  himself  from  the  lands  of 
the  railroad  company,  were  for  the  use  of, 
and  were  used  In  the  construction  of,  the 
Spokane  &  Palouse  Railway  Ck>mpany*s  and 
the  Centra]  Washington  Railway  Company's 
railroads,  respectively,  both  corporations  be- 
ing organized  and  coDStinictlng  their  roads 
under  and  in  compliance  with  grants  made 
by  the  act  of  congress  of  March  3,  1S75,  au- 
thorizing the  use  of  timber,  etc.,  for  construc- 
tion, to  be  taken  from  the  public  lands  of  the 
United  States;  and  that  the  taking  for  such 
purpose  was  not  unlawful,  but  was  by  au- 
thority of  law. 

The  defense  based  on  the  criminal  prosecu- 
tion in  the  United  States  district  In  Idaho 
was  adjudged  on  demurrer  to  be  Insufficient 
In  law. 

The  United  States  also  brought  an  action 

against  John  H.  Stone,  Edward  Noonan,  and 

W.  G.  Kegler,  as  partners  doing  business  un- 

^der  the  name  of  the  Spokane  Fuel  Company, 

J5  to  recover  the  value  of  3,545  cords  of  wood  al- 

•  ieged  to  have  been*made  from  trees  unlawful- 
ly cut  from  the  public  lands  of  the  United 
States  in  the  same  state,  and  to  have  been 
unlawfully  converted  and  disposed  of  by  the 
defendants  to  their  own  use.    Noonan  an- 


swered, denying  each  and  every  aDegatlon  of 
the  complaint.  Stone  answered  separately, 
and  alleged  that  "he  was  Indicted  upon  a 
charge  of  cutting  timber  unlawfully  from  the 
same  lands  and  premises  upon  which  the  al- 
leged trespasses  complained  of  in  this  action 
are  founded  at  the  April  term,  1891,  of  the 
United  States  district  court  for  the  district 
of  Idaho;  that  he  was  thereafter  arrested  on 
that  indictment,  and  appeared  in  said  court; 
that  such  proceedings  were  afterwards  had, 
a  Judgment  was  duly  given  and  rendered  in 
favor  of  the  defendant,  and  he  has  been  ful- 
ly acquitted  and  discharged  of  said  offense 
and  of  said  trespass  thereby."  That*  Judg- 
ment* was  pleaded  in  full  discharge  of  the 
plaintiff's  cause  of  action,  and  In  bar  of  all 
riglrt  of  action  on  account  thereof.  As  fur- 
ther special  defense.  Stone  denied  that  the  de- 
fendants were,  or  had  ever  been,  partners  in 
any  business.  The  defense  based  upon  the 
indictment,  trial,  and  Judgment  referred  to 
was,  on  demurrer,  adjudged  to  be  Insufficient 
in  law.  Stone  then  filed  an  answer  denying 
each  and  every  allegation  of  the  complaint. 
Noonan  denied  all  the  allegations  of  the  com- 
plaint. Kegler  was  not  served  with  process, 
and  did  not  appear. 

The  two  actions  were  tried  before  the  same 
Jury,  having  been  previously  consolidated  by 
order  of  court.  In  the  first  case  there  was  a 
verdict  and  Judgment  In  favor  of  the  United 
States  against  Stone  for  ^19,000.  In  that 
case  the  ^ry,  in  answer  to  special  questions 
propounded  by  the  court,  stated  that  Stone 
had  received  saw  logs  unlawfully  taken  from 
the  lands  described  in  the  complaint,  and  that 
$15,000  were  awarded  as  damages  on  that  ac- 
count. They  also  stated.  In  response  to  a 
special  question  put  by  the  court,  that  Stone 
had  received  railroad  ties  Unlawfully  taken 
from  ihe  lands,  and  that  $4,000  were  award- 
ed on  that  account.  In  the  case  against 
Stone,  Noonan,  and  Kegler  as  partners,  there 
was  a  verdict  against  Stone  for  $3,000,  but 
the  Judgment  was  arrested,  and  the  verdict  g, 
set  aside.  » 

•The  Judgment  against   Stone  for  $19,O00» 
was  affirmed  by  the  circuit  court  of  appeals. 
29  U.  S.  App.  32,  12  O.  0.  A.  451,  and  64 
Fed.  667. 

1.  It  is  contended  In  behalf  of  Stone  that, 
as  the  lands  from  which  the  trees  were  al- 
leged to  have  been  unlawfully  cut  are  In 
Idaho,  the  action  is  local  to  that  state,  and 
the  district  court  of  the  United  States  for 
the  district  of  Washington  was  without  Ju- 
risdiction. Ellenwood  v.  Chair  Co.,  158  U. 
S.  105,  15  Sup.  Ct.  771,  is  cited  as  an  au- 
thority for  this  proposition.  But  that  case 
proceeded  upon  the  theory  that  the  allega- 
tions of  the  petition,  at  the  time  it  was 
tried,  presented  a  single  cause  of  action,  in 
which  the  trespass  upon  the  land  was  the 
principal  thing,  and  the  conversion  of  the 
property  was  Incidental  only,  and,  therefore, 
that  the  entire  cause  of  action  was  local. 
In  the  present  case  the  petition,  it  is  true 
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avers  that  tbe  United  States  was  the  owner 
of  tbe  lands  from  which  the  trees  were  cut, 
but  the  gravamen  of  the  action  was  the  con- 
version of  the  lumber  and  the  railroad  ties 
manufactured  but  of  such  trees;  and  a  judg- 
ment was  asked,  not  for  the  trespass,  but 
for  the  value  of  the  personal  property  so  con- 
verted by  the  defendant.  The  description 
in  the  petition  of  the  lands  and  the  aver- 
ment of  ownership  in  the  United  States  were 
intended  to  show  the  right  of  the  govern- 
ment to  claim  the  value  of  the  personal 
property  manufactured  from  the  trees  ille- 
gally taken  from  its  lands.  Although  the  gov- 
ernment's denial  of  the  ownership  of  the 
land  made  it  necessary  for  it  to  proye  its 
ownership,  the  action,  in  its  essential  fea- 
tures, related  to  personal  property,  was  of 
a  transitory  nature,  and  could  be  brought  in 
any  jurisdiction  in  which  the  defendant 
could  be  found  and  served  with  process. 
And  a  suit  could  have  been  brought  to  re- 
cover the  property  wherever  it  could  be 
found.  In  Schulenberg  v.  Harriman,  21 
Wall.  44,  64,  it  was  said:  "The  title  to  the 
land  remaining  in  the  state,  the  lumber  cut 
upon  the  land  belonged  to  the  state.  Whilst 
the  timber  was  standing.  It  constituted  a 
part  of  the  realty.  Being  severed  from  the 
soil,  its  character  was  changed.  It  became 
personalty,  but  its  title  was  not  afiTected.  It 
continued  as  previously  the  property  of  the 
09  owner  of  the  land,  and  could  be  pursued 
S  wherever  it  was  carried.  All  the  remedies 
•  were  open  to  the  owner  which  the*  law  af- 
fords in  other  cases  of  the  wrongful  re- 
moval or  conversion  of  personal  property." 
If  a  suit  like  this  cannot  be  maintained,  then 
persons  depredating  on  the  public  lands  may 
escape  civil  liability  by  simply  removing 
from  the  state  in  which  the  depredation  oc- 
curred, whereby  the  government  would  be 
compelled  to  rely  altogether  upon  a  criminal 
prosecution,  in  which  it  could  not  succeed 
except  by  proving  the  guilt  of  the  defendant 
beyond  all  reasonable  doubt 

2.  The  indictment  against  Stone  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Idaho  charged  that  he  unlawfully, 
willfully,  and  feloniously  cut  and  removed, 
and  caused  and  procured  to  be  cut  and  re- 
moved, from  the  lands  described,  50,000  tim- 
ber trees  growing  on  such  lands,  such  trees 
being  the  property  of  the  United  States.  It 
was  based  upon  section  2451  of  the  Revised 
Statutes,  which  provides:  "Sec.  24G1.  If  any 
person  shall  cut,  or  cause  or  procure  to  be 
cut,  or  aid,  assist,  or  be  employed  In  cutting, 
or  shall  wantonly  destroy,  or  cause  or  pro- 
cure to  be  wantonly  destroyed,  or  aid,  assist, 
or  be  employed  in  wantonly  destroying  any 
live  oak  or  red  cedar  trees,  or  other  timber 
standing,  growing,  or  being  on  any  lands  of 
the  United  States,  which,  in  pursuance  of 
any  law  passed,  or  hereafter  to  be  passed, 
have  been  reserved  or  purchased  for  the  use 
of  the  United  States,  for  supplying  or  fur- 
nishing therefrom  timber  for  the  navy  of  the 


United  States;  or  if  any  person  shall  remoTe 
or  cause  or  procure  to  be  removed,  or  aid,  or 
assist,  or  be  employed  in  removing  from 
any  such  lands  which  have  been  reserved  or 
purchased,  any  live  oak  or  red  cedar  trees, 
or  other  timber,  unless  duly  authorized  so 
to  do,  by  order,  in  writing,  of  a  competent 
officer,  and  for  the  use  of  the  navy  of  the 
United  States;  or  if  any  person  shall  cnt, 
or  cause  or  procure  to  be  cut,  or  aid,  or  as- 
sist, or  be  employed  in  cutting  any  live  oak 
or  red  cedar  trees  or  other  timber  on,  or  shall 
remove,  or  cause  or  procure  to  be  removed, 
or  aid,  or  assist,  or  be  employed  in  removing 
any  live  oak  or  red  cedar  trees  or  other  tim- 
ber from  any  other  lands  of  the  United 
States,  acquired  or  hereafter  to  be  acquired, 
with  the  intent  to  export,  disi>ose  of,  use  or 
employ  the  same  In  any  manner  whatBoever,aD 
other  than  for  the  use  of  the  navy  of*  the* 
United  States,  every  such  person  shall  pay 
a  fine  not  less  than  triple  the  value  of  the 
trees  or  timber  so  cut,  destroyed  or  removed, 
and  shall  be  imprisoned  not  exceeding 
twelve  months." 

Did  the  court  below  err  In  adjudging  that 
the  defense  In  this  action  based  upon  an  a<s 
quittal  of  the  criminal  charge  was  insuffi- 
cient in  law? 

In  our  opinion,  the  record  of  the  criminal 
proceedings  in  the  court  in  Idaho  was  not 
evidence  to  establish  or  disprove  any  of  ttie 
material  facts  involved  in  the  civil  action. 

In  support  of  the  contrary  view,  counsel 
have  cited  Coifey  v.  U.  S.,  116  U.  S.  436,  443, 
444,  6  Sup.  Ct  437.  That  was  a  libel  on 
behalf  of  the  government,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Ken- 
tucky, against  certain  personal  property  as 
being  forfeited  to  the  United  States  on  ac- 
count of  the  violation  of  certain  statutes. 
It  contained  three  counts,  based,  respective- 
ly, on  sections  3257,  34(50,  and  3453  of  the  Re- 
vised Statutes,  tit  "Distilled  Spirits."  Cot- 
fey  filed  a  claim  to  most  of  that  property,  as 
well  as  an  answer  to  the  information,  in 
which  he  denied  the  allegations  of  each 
count.  He  made  defense  also  on  these  spe- 
cific grounds:  That,  before  the  institution 
of  the  proceedings  for  forfeiture  of  the  per- 
sonal property,  a  criminal  Information  was 
filed  against  him  in  the  same  court,  the 
counts  of  which  information  were  based  up- 
on sections  3256.  3257,  3296,  3450,  and  3453 
of  the  Revised  Statutes,  or  on  some  one  w 
more  of  them;  that  such  counts  contained 
the  same  charges,  in  substance  and  effect, 
and  embraced  the  same  matters,  things,  and 
frauds,  that  were  set  out  and  charged  in 
the  libel  against  the  personal  property  there- 
in described;  and  that  upon  the  trial  of 
the  criminal  Information  he  was  found  not 
guilty,  and  by  the  judgment  of  the  court  was 
acquitted  of  the  charges  of  fraud  and  at- 
tempts at  fraud  therein  alleged,  which  were 
the  same  frauds  as  were  alleged  in  the  libeL 
To  this  part  of  the  answer  a  demurrer  waF 
sustained  upon  the  ground  that  the  facta 
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stated  were  not  sufficient  to  constitute  a  de- 
fense. But  this  court  held  that  as  the  de- 
murrer to  the  answer  admitted  that  the 
^fraudulent  acts  and  attempts  to  defraud  al- 
oe leged  in  the  criminal  Information,  and  cov- 
Tered  by  the  verdict*  and  Judgment  in  the 
criminal  case,  embraced  all  the  acts,  at- 
tempts, and  intents  averred  In  the  libel  for 
the  forfeiture  of  Coffey's  personal  property, 
the  judgment  of  acquittal  in  the  criminal 
case  was  a  bar  to  the  proceeding  by  libel. 
This  court  said:  **Where  an  issue  raised  as 
to  the  existence  of  the  act  or  fact  denounced 
has  been  tried  in  a  criminal  proceeding  in- 
stituted by  the  United  States,  and  a  judg- 
ment of  acquittal  has  been  rendered  in  favor 
of  a  particular  person,  that  judgment  Is  con- 
clusive In  favor  of  such  person  on  the  sub- 
sequent trial  of  a  suit  in  rem  by  the  United 
States,  where,  as  against  him,  the  existence 
of  the  same  act  or  fact  Is  the  matter  In  Issue, 
as  a  cause  for  the  forfeiture  of  the  property 
prosecuted  In  such  suit  in  rem.  It  Is  urged 
as  a  reason  for  not  allowing  such  effect  to 
the  judgment  that  the  acquittal  in  the  crim- 
inal case  may  have  taken  place  because  of 
the  rule  required  to  be  proved  beyond  a  rea- 
sonable doubt,  and  that  on  the  same  evi- 
dence, on  the  question  of  preponderance  of 
proof,  there  might  be  a  verdict  for  the  Unit- 
ed States  In  the  suit  in  rem.  Nevertheless 
the  fact  or  act  has  been  put  in  Issue,  and 
determined  against  the  United  States,  and 
all  that  Is  imposed  by  the  statute  as  a  con- 
sequence of  guilt  is  a  punishment  therefor. 
There  could  be  no  new  trial  of  the  criminal 
prosecution  after  the  acquittal  on  It;  and  a 
subsequent  trial  of  the  civil  suit  amounts  to 
substantially  the  same  thing,  with  a  differ- 
ence only  in  the  consequences  following  a 
judgment  adverse  to  the  claimant.  When 
an  acquittal  in  a  criminal  prosecution  In  be- 
half of  the  government  is  pleaded  or  offered 
in  evidence  by  the  same  defendant  in  an  ac- 
tion against  him  by  an  Individual,  the  rule 
does  not  apply,  for  the  reason  that  the  par- 
ties are  not  the  same,  and  often  for  the 
additional  reason  that  a  certain  intent  must 
be  proved  to  support  the  indictment,  which 
need  not  be  proved  to  support  the  civil  ac- 
tion. But  upon  this  record,  as  we  have  al- 
ready seen,  the  parties  and  the  matter  in  is- 
sue are  the  same." 

After  referring  to  the  case  of  Gelston  v. 
Hoyt,  3  Wheat.  246,— in  which  it  was  ad- 
judged that  a  sentence  of  acquittal,  accompa- 
^  nied  by  a  denial  of  a  certificate  of  probable 
2  cause,   In  a  proceeding  by  libel  against  a 
•  vessel  for  an  alleged  offense,  was*conclusive 
evidence   that  no   forfeiture   was   incurred, 
and  that  the  same  question  could  not  be  re- 
examined in  an  action  of  trespass  against 
the  collector  and  surveyor  for  seizing  the 
vessel,— the  court  said:    "This  doctrine  is  pe- 
culiarly applicable  to  a  case  like  the  present, 
where,  in  both  proceedings,  criminal  and  civil, 
the  United  States  is  the  party  on  one  side, 
and  this  claimant  the  party  on  the  other. 


The  judgment  of  acquittal  In  the  criminal 
proceeding  ascertained  that  the  facts  which 
were  the  basis  of  that  proceeding  and  are 
the  basis  of  this  one,  and  which  are  made 
by  the  statute  the  foundation  of  any  punish- 
ment, personal  or  pecuniary,  did  not  exist. 
This  was  ascertained  once  for  all,  between 
the  United  States  and  the  claimant,  In  the 
criminal  proceeding,  so  that  the  facts  can- 
not be  again  litigated  between  them  as  the 
basis  of  any  statutory  punishment  denoun- 
ced as  a  consequence  of  the  existence  of  the 
facts.  This  is  a  necessary  result  of  the  rules 
laid  down  in  the  unanimous  opinion  of  the 
judges  in  the  case  of  Rex  t.  Duchess  of 
Kingston,  20  How.  State  Tr.  855,  358,  and 
which  were  formulated  thus:  The  judgment 
of  a  court  of  concurrent  jurisdiction,  direct- 
ly upon  the  point,  is,  as  a  plea,  a  bar,  or  as 
evidence,  conclusive  between  the  paitiefl  u^h 
on  the  same  matter  directly  In  question  In 
another  court;  and  the  judgment  of  a  court 
of  exclusive  jurisdiction,  directly  upon  the 
point,  is  in  like  manner  conclusive  upon  thr 
same  matter  between  the  same  parties,  com- 
ing Incidentally  In  question  In  another  court 
for  a  different  purpose.  In  the  present  case 
the  court  is  the  same  court,  and  had  juris- 
diction, and  the  judgment  was  directly  on  the 
point  now  involved,  and  between  the  same 
parties." 

We  are  of  opinion  that  the  present  case  is 
not  covered  by  the  decision  In  Coffey  t.  U. 
S.  The  judgment  In  that  case  was  placed 
distinctly  upon  the  ground  that  the  facts  as- 
certained in  the  criminal  case,  as  between 
the  United  States  and  the  claimant,  could 
not  be  "again  litigated  between  them,  as  the 
basis  of  any  statutory  punishment  denoun- 
ced as  a  consequence  of  the  existence  of  the 
facts."  In  the  Coffey  Case  there  was  no 
claim  of  the  United  States  to  property,  ex-^ 
cept  as  the  result  of  forfeiture.  In  support  oo 
of  its  conclusion  the  court*ref erred  to  U.  S.« 
V.  McKee,  4  Dill.  128,  Fed.  Cas.  No.  15,688, 
observing  that  the  decision  In  that  case  was 
put  on  the  ground  "that  the  defendant  could 
not  be  twice  punished  for  the  same  crime, 
and  that  the  former  conviction  and  judg- 
ment was  a  bar  to  the  suit  for  the  penalty." 

The  present  action  Is  unlike  that  against 
Coffey.  This  is  not  a  suit  to  recover  a  pen- 
alty, to  Impose  a  punishment,  or  to  declare 
a  forfeiture.  The  only  relief  sought  here  is 
a  judgment  for  the  value  of  property  wrong- 
fully converted  by  the  defendant.  The  pro- 
ceeding by  libel  against  Coffey,  although 
civil  in  form,  was  penal  In  Its  nature,  be- 
cause it  sought  to  have  an  adjudication  of 
the  forfeiture  of  his  property  for  acts  pro- 
hibited. It  was,  as  we  have  seen,  a  case  in 
which  a  punishment  denounced  by  statute 
was  sought  to  be  Inflicted  as  a  consequence 
of  the  existence  of  facts  that  were  In  issue, 
and  had  been  finally  determined  against  the 
United  States,  in  a  criminal  proceeding.  The 
nature  of  the  proceeding  against  Coffey,  and 
the  scope  of  the  decision  in  that  case,  were 
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recognized  In  Boyd  ▼.  U.  S.,  116  TJ.  S.  616, 
634,  6  Sup.  Ct.  524,  534,  where  the  court  said: 
"As  showing  the  close  relation  between  civil 
and  criminal  proceedings  on  the  same  stat- 
ute In  such  cases,  we  may  refer  to  the  recent 
case  of  Coffey  v.  U.  S.,  in  which  we  decided 
that  an  acquittal  on  a  criminal  information 
was  a  good  plea  in  bar  to  a  civil  informa- 
tion for  the  forfeiture  of  goods,  arising  upon 
the  same  acts.  As,  therefore,  suits  for  pen- 
alties and  forfeitures  incuned  by  the  com- 
mission of  ofL'enFyes  against  the  law  are  of 
this  quasi  criminal  nature,  we  think  that 
they  are  within  the  reason  of  criminal  pro- 
ceedings for  all  the  purposes  of  the  fourth 
amendment  of  the  constitution,  and  of  that 
portion  of  the  fifth  amendment  which  de- 
clares that  no  person  shall  be  compelled  In 
any  criminal  case  to  be  a  witness  against 
himself;  and  we  are  further  of  opinion  that 
a  compulsory  production  of  the  private 
boolis  and  papers  of  the  owner  of  goods 
sought  to  be  forfeited  in  such  a  suit  is  com- 
pelling him  to  be  a  witness  against  himself, 
within  the  meaning  of  the  fifth  amendment 
to  the  constitution,  and  is  the  equivalent  of 
go  a  search  and  seizure,—- and  unreasonable 
2  search  and  seizure,— within  the  meaning  of 
•  the*fourth  amendment.  Though  the  proceed- 
ing in  question  is  devested  of  many  of  the 
aggravating  incidents  of  actual  search  and 
seizure,  yet,  as  before  said,  it  contains  their 
substance  and  essence,  and  effects  their  sub- 
stantial purpose."  Again,  in  Lees  v.  U.  S., 
150  U.  S.  476,  480,  14  Sup.  Ct  103,  which 
was  an  action  to  recover  a  penalty  for  Im- 
porting an  alien  under  contract  to  perform 
labor,  this  court  said:  'This,  though  an  ac- 
tion dvil  in  form,  is  unquestionably  crimi- 
nal in  its  nature,  and  In  such  a  case  a  de- 
fendant cannot  be  compelled  to  be  a  witness 
against  himself." 

In  the  present  case  the  action  against 
Stone  is  purely  civil.  It  depends  entirely 
upon  the  ownership  of  certain  personal  prop- 
erty. The  rule  established  in  Coffey's  Case 
can  have  no  application  in  a  civil  case  not 
Involving  any  question  of  criminal  intent,  or 
of  forfeiture  for  prohibited  acts,  but  turn- 
ing wholly  upon  an  issue  as  to  the  ownership 
of  property.  In  the  criminal  case  the  gov- 
ernment sought  to  punish  a  criminal  offense, 
while  In  the  civil  case  it  only  seeks,  In  its 
capacity  as  owner  of  property  Illegally  con- 
verted, to  recover  its  value.  In  the  crimi- 
nal case  his  acquittal  may  have  been  due  to 
the  fact  that  the  government  failed  to  show 
beyond  a  reasonable  doubt  the  existence  of 
some  fact  essential  to  establish  the  offense 
charged,  while  the  same  evidence  in  a  civil 
action  brought  to  recover  the  value  of  the 
property  illegally  converted  might  have 
been  sufficient  to  entitle  the  government  to  a 
verdict.  Not  only  was  a  greater  degree  of 
proof  requisite  to  support  the  indictment 
than  is  sufficient  to  sustain  a  civil  action, 
but  an  essential  fact  had  to  be  proved  in  the 
criminal  case  which  was  not  necessary  to  be 


proved  In  the  present  suit.  In  order  to  con- 
vict the  defendant  upon  the  indictment  for 
unlawfully,  willfully,  and  feloniously  catting 
and  removing  timber  from  lands  of  the  Unit- 
ed States,  it  was  necessary  to  prove  a  crimi- 
nal intent  on  his  part,  or  at  least  that  he 
knew  the  timber  to  be  the  property  of  the 
United  States.  Reg.  v.  Cohen,  8  Cox,  Cr. 
Cas.  41;  Reg.  v.  James,  8  Car.  &  P.  131;  U. 
S.  V.  Pearce,  2  McLean,  14,  Fed,  Cas.  No.  10,- 
020;  Cutter  v.  State,  36  N.  J.  Law,  125,  120. 
But  the  present  action  for  the  conversion  of© 
the  timber  would  be  supported  by  proof  that® 
it  was  in  fact*  the  property  of  the  United^ 
States,  whether  the  defendant  knew  that 
fact  or  not.  Woodenware  Co.  v.  U.  S.,  106 
U.  S.  432,  1  Sup.  Ct  398.  An  honest  mis- 
take of  the  defendant  as  to  his  title  in  the 
property  would  be  a  defense  to  the  indict- 
ment, but  not  to  the  civil  action.  Broom, 
Leg.  Max.  (5th  Ed.)  366,  367.  It  cannot  be 
said  that  any  fact  was  conclusively  estab- 
lished in  the  criminal  case,  except  that  the 
defendant  was  not  guilty  of  the  public  of- 
fense with  which  he  was  charged.  We  can- 
not agree  that  the  failure  or  inability  of  the 
United  States  to  prove  in  the  crimlnxd  case 
that  the  defendant  had  been  guilty  of  a 
crime  either  forfeited  its  right  of  property 
in  the  timber,  or  its  right  in  this  civil  ac- 
tion, upon  a  preponderance  of  proof,  to  re- 
cover the  value  of  such  property. 

3.  As  heretofore  stated,  the  two  actions 
were  consolidated  by  an  order  of  the  trial 
court.  After  12  jurors  were  selected  (the 
challenges  for  cause  having  been  deter- 
mined), the  court  directed  the  respective  par- 
ties to  proceed  with  their  peremptory  chal- 
lenges. Thereupon  Stone  and  Noonan,  claim- 
ing that  they  were  entitled  to  challenge  per- 
emptorily, in  each  case,  three  Jurors,  and 
announcing  that  they  desired  to  challenge 
Giffin  in  the  case  against  Stone,  Noonan,  and 
Kegler,  peremptorily  challenged  him  as  a 
juror,  although  they  had  already  challenged 
three  jurors  in  the  consolidated  cases.  The 
court  denied  the  challenge,  and  the  defend- 
ants excepted.  This  ruling  of  the  court  is 
now  assigned  for  error.  But  there  is  no 
merit  In  the  objection.  The  case  here  is  the 
one  against  Stone  alone.  In  that  case  the 
defendant  had  the  benefit  of  the  three  per- 
emptory challenges  made  before  the  chal- 
lenge of  Giffin.  In  the  other  case  the  judg- 
ment was  arrested,  and  the  verdict  was  set 
aside.  If  the  court  committed  any  error  In 
not  allowing  the  challenge  of  Giffin  in  the 
case  against  Stone,  Noonan,  and  Kegler,  that 
error  did  not  prejudice  Stone  in  the  present 
case. 

4.  By  the  act  of  March  3,  1875  (18  Stat. 
482,  c.  152),  congress  granted  the  right  of 
way  through  the  public  lands  of  the  United 
States  to  any  railroad  company  duly  organ- 
ized under  the  laws  of  any  territory,  except 
in  the  District  of  Columbia,  or  by  the  con-c 
gress  of  the  United  States,  which  shall  have* 

•filed  with  the  secretary  of  the  interior  a  copy* 
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of  Its  articles  of  Incori>oration,  and  due  proofs 
of  its  organization  under  the  same,  to  the 
extent  of  100  feet  on  each  side  of  the  central 
line  of  the  road;  "also  the  right  to  take  from 
the  public  lands  adjacent  to  the  line  of  said 
road,  material,  earth,  stone  and  timber  nec- 
essary for  the  construction  of  said  railroad." 
At  the  trial  the  defendant  offered  as  evi- 
dence "the  appointment  of  the  plaintiff  in 
eiTor,  John  H.  Stone,  as  agent  of  the  Central 
Washington  Railroad  Company  and  of  the 
Spokane  &  Palouse  Ilailway  Company,  claim- 
ing that  said  corporations  having  been  or- 
ganized under  the  laws  of  the  territory  of 
Washington,  and  having  filed  theh:  articles 
of  Incorporation  and  proofs  of  organization 
with  the  department  of  the  interior,  which 
had  approved  the  same,  were  authorized  by 
the  laws  of  the  United  States  to  take  the  tim- 
ber Included  In  this  action,  and  such  taking 
by  them  through  their  agent  was  not  unlaw- 
ful; the  proof  showing  "that  the  ties  which 
are  sued  for  in  this  action  were  used  by  the 
said  railroad  companies  in  the  construction  of 
their  said  roads."  This  evidence  was  ex- 
cluded, and  Its  exclusion  is  assigned  for  er- 
ror. It  appears  from  the  record,  as  stated 
in  the  opinion  of  the  circuit  court  of  appeals, 
that  no  timber  fit  for  ties  was  found  along 
the  line  of  either  of  these  roads;  that  both 
of  them  penetrated  a  barren  region  almost 
entirely  destitute  of  timber,  and  that  the  tim- 
ber was  cut  from  lands  along  the  line  of  the 
Northern  Pacific  Railroad  about  50  miles  dis- 
tant from  the  eastern  end  of  the  other  roads, 
which  was  the  nearest  point  where  available 
timber  could  be  found. 

The  trial  court,  in  its  charge,  thus  inter- 
preted the  above  act  of  1875:  "The  act  of 
congress  under  which  this  claim  is  made  does 
not  undertake  to  provide  the  materials  nec- 
essary for  the  building  of  railroads.  It  does 
not  provide  that  if  there  is  not  any  timber 
convenient,  or  within  a  convenient  distance 
to  the  building  and  construction  of  a  new 
railroad,  that  the  railroad  company  has  a 
right  to  require  the  United  States  to  provide 
them  with  material,  or  go  upon  distant  lands 
^and  procure  the  material  that  they  require. 
2  That  is  not  the  scope  of  the  law,  and  so  I 
•  have  decided  that  'adjacent  lands** means 
lands  in  proximity,  contiguous  to  or  near  to 
the  road,  and  that  lands  so  far  distant  from 
the  railroad  and  mentioned  as  lands  in  Koo- 
tenai county,  Idaho,  where  it  is  claimed  that 
railroad  ties  were  cut,  were  not  adjacent 
lands,  within  the  meaning  of  the  law.  That 
takes  the  whole  question  and  the  whole  sub- 
ject-matter of  that  claim  from  your  consid- 
eration, and  releases  you  from  any  consider- 
ation in  regard  to  It," 

We  concur  with  the  circuit  court  of  appeals 
In  adjudging  this  to  be  a  soniul  iuteipivta- 
tlon  of  the  act  of  1875.  It  is  subslautially 
the  view  expressed  in  Denver  &  R.  G.  R.  Co. 
V.  U.  S.,  34  Fed.  838,  841,  In  which  Mr.  Jus- 
tice Brewer  said:  "I  certainly  do  not  agree 
with  the  idea,  which  seems  to  be  expressed 


elsewhere,  that  the  proximity  of  the  land  is 
immaterial,  or  that  congress  Intended  to 
grant  anything  like  a  general  right  to  take 
timber  from  public  land  where  It  was  most 
convenient  The  grant  was  limited  to  adja- 
cent lands,  and  I  do  not  appreciate  the  logic 
which  concludes  that,  if  there  be  no  timber 
on  adjacent  lands,  the  grant  reaches  out  and 
Justifies  the  taking  of  timber  from  distant 
lands,— lands  fifty  or  a  hundred  miles  away." 
Under  this  interpretation  of  the  act  of  con- 
gress, and  under  the  facts  of  this  case,  it  Is 
clear  that  the  timber  was  not  taken  from 
lands  which,  within  the  true  meaning  of  that 
act,  were  adjacent  to  either  of  the  roads  in 
the  construction  of  which  it  was  used. 

5.  One  of  the  principal  matters  contested 
at  the  trial  was  whether  the  lands  were  pub- 
lic lands  of  the  United  States,  In  any  sense 
that  would  entitle  the  government  to  claim 
that  it  owned  the  timber  taken  from  them. 
The  defendant  Introduced  evidence  to  show 
that  certain  individuals  had  acquired  the 
lands  under  the  laws  of  the  United  States, 
and  were  in  the  exercise  of  their  rights  when 
cutting  timber  from  them. 

Upon  this  general  subject  the  court  In* 
structed  the  Jury,  in  substance,  that  the  Unit- 
ed States  was  the  primary  source  of  title  to 
all  of  the  lands  in  the  state  of  Idaho,  and, 
where  individuals  have  acquired  ownership, 
they  have  done  so  by  grant  or  conveyance 
from  the  government;  that.  In  a  case  where  .^ 
there  was  no  evidence  of  transfer  from  the^ 
United  States  of  ^title,  it  is  to  be  taken  that* 
the  title  is  sUll  in  the  United  States;  that,  as 
to  all  the  lands  in  which  the  title  is  In  the 
government,  the  timber  and  trees  standing 
and  growing  on  them  are  part  of  the  land, 
the  tiUe  of  the  United  States  to  the  trees  bei 
ing  the  same  as  its  title  to  the  soil;  that,  when 
trees  on  such  lands  are  cut  down  without  au- 
thority of  law,  the  right  of  property  In  the 
timber  after  It  is  severed  from  the  realty 
still  remains  in  the  government,  and  if  any 
one  without  license  from  the  government,  or 
without  authority  of  law,  takes  the  timber 
from  the  land,  he  commits  a  trespass  against 
the  government;  that  no  person  can  acquire 
title  to  the  timber  so  cut  by  buying  it  from 
an  individual,  unless  it  appears  that  that  in- 
dividual, in  cutting  and  removing  it  from  the 
lands,  had  license  or  lawful  authority  to  do 
so;  that,  under  the  laws  in  force  during  the 
time  referred  to  in  the  pleadings  and  evi- 
dence, any  person  desiring  any  part  of  the 
lands  known  as  "public  lands"  must  prove 
that  It  was  for  his  own  exclusive  use  and 
beneiit,  and  for  the  purpose  of  residing  upon 
and  cultivating  it,  thus  carrying  into  effect 
the  policy  of  the  government  in  giving  public 
lands  to  the  people  who  need  them  and  would 
cultivate  and  use  them,  so  as  to  cause  the 
grreatest  benefit  to  the  country;  that  any  set- 
tler going  upon  a  tract  of  land  with  that  in- 
tention goes  by  invitation  of  the  government, 
and  with  the  authority  to  Improve  the  land 
,  and  make  it  fit  for  use;    that  he  is  author 
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ized  to  cut  down  the  timber  which  he  finds 
standing  there,  If  It  IncTimbers  the  ground, 
80  far  as  was  necessary  to  do  so  in  order  to 
make  the  land  fit  for  cultivation;  that  any 
timber  that  he  does  so  cut  down  in  good 
faith,  and  for  the  purpose  of  Improving  the 
land,  he  being  a  bona  fide  settler  intending  to 
acquire  title  in  accordance  with  the  laws.  Is 
not  the  property  of  the  United  States,  but 
becomes  his  property  after  being  so  cut 
down,  and  that  he  may  burn  it  up  or  he  may 
sell  It  for  money,  and,  if  he  sells  it  under 
the  conditions  named,  the  man  who  buys  It 
from  him  gets  a  good  title,  and  is  not  required 
to  pay  the  United  States  for  it  afterwards; 
that  the  converse  of  that  proposition  was 
f.true,  and  where  a  man  cuts  timber  off  the 
5  public  lands,  unless  he  is  a  bona  fide  settler 
*^  intending  to  acquire  title  to  the  lands  by*obP- 
dience  to  the  laws  of  the  United  States,  he 
does  80  unlawfully,  and  does  not  make  him- 
self the  owner  of  the  timber  by  cutting  It: 
and  that  even  a  settler  who  takes  up  a  claim 
on  public  lands,  Intending  to  perfect  his  right 
to  It,  has  no  right,  until  he  has  perfected  his 
claim,  to  cut  the  timber,  except  so  far  as  It  Is 
necessary  and  reasonable  to  prepare  so  much 
of  the  lands  for  cultivation  as  he  intends  to 
cultivate. 

The  court  proceeded  In  Its  charge:  "A  man 
of  limited  means,  who  goes  upon  a  claim  and 
is  able  during  the  first  year  to  cultivate  only 
a  few  acres,  is  only  authorized  to  cut  the 
timber  off  the  few  acres  that  he  Intends  to 
cultivate  and  Is  able  to  cultivate.  If  he  cuts 
down  the  timber  off  forty  acres.  It  should  be 
in  pursuance  to  a  definite  plan  that  the  plow 
shall  follow  the  ax,  and  that  the  entire  forty 
acres  shall  be  put  to  use  for  the  purpose  of 
cultivation,  or  In  such  manner  as  a  farmer 
makes  use  of  land  that  Is  tillable  land.  The 
balance  of  the  timber  on  the  160  acres,  if  it  Is 
a  timbered  claim  (a  claim  covered  by  timber), 
should  remain  as  a  preserve  (a  timber  pre- 
serve) for  the  future  benefit  of  the  land,  and 
should  be  removed  only  so  fast  as  the  settler 
finds  It  necessary  to  remove  it  in  order  to  put  In 
cultivation  the  lands  he  means  to  cultivate  and 
intends  to  cultivate  In  good  faith.  But  a  man 
whose  primary  purpose  is  to  cut  the  timber  on 
a  piece  of  land  Is  no  more  authorized  to  go  and 
cut  that  timber,  by  reason  of  his  having  filed 
in  the  land  office  a  declaration  of  his  Intention 
to  take  the  land  under  the  pre-emption  law, 
than  If  he  goes  and  cuts  It  without  filing  any 
declaration.  Unless  the  declaration  is  an 
honest  declaration,  and  Is  supported  by  com- 
pliance with  the  requirements  of  the  law,  by 
making  a  home  upon  the  land,  actually  living 
upon  It,  and  actually  proceeding  in  the  regu- 
lar way  by  regular  process  of  Improving  the 
land  and  putting  It  In  cultivation,  and  until  he 
has  perfected  his  right  by  full  compliance  with 
the  law,  he  has  no  right  to  cut  down  and  sell 
the  timber  on  other  portions  of  the  land  which 
he  Is  not  Intending  to  immediately  put  into 
cultivation.  As  between  the  government  and 
the  settler,  the  title  to  the  land,  until  the  con- 


ditions of  the  law  are  folfiJled,  remains  loS 
the  United  States;*  but  In  the  meantime.  If  the^ 
settler  Is  engaged  In  Improving  the  land  as 
required  by  law,  and  disposes  of  any  surplus 
timber  without  intent  to  defraud  the  govern- 
ment, and  the  purchaser  buys  the  timber  un- 
der the  belief  that  there  Is  no  Intent  or  pur- 
pose to  defraud  the  government,  the  sale  Is 
lawful,  and  the  purchaser  is  protected.  The 
fact  that  claimants  to  lands  under  the  home- 
stead and  pre-emption  laws  after  occupation 
for  a  time  abandon  the  lands  Is  not  alone  proof 
that  they  Intended  to  defraud  the  govern- 
ment, although  In  the  meantime  they  have  cut 
and  sold  the  timber  from  the  lands  during  the 
occupation;  but  the  Jury  should  Judge  of  the 
Intent  of  the  parties  so  acting  by  all  the  cir- 
cumstances surrounding  each  case,  and  if 
these  circumstances  satisfy  the  Jury  that 
claimants  of  the  land  were  acting  in  good 
faith  at  the  time  they  sold  the  timber,  and  the 
purchaser  had  no  reasonable  ground  to  be- 
lieve otherwise,  then  such  sale  would  be  law- 
ful." 

It  Is  not.  In  our  Judgment,  necessary  to  add 
anything  to  this  clear  and  satisfactory  state- 
ment of  the  law  as  applicable  to  the  matters 
referred  to  by  the  trial  court.  They  are  In 
accord  with  the  views  of  this  court  as  ex- 
pressed in  Shiver  v.  U.  S.,  159  U.  S.  491,  497, 
498,  16  Sup.  Ot.  54.  See,  also,  U.  S.  v.  CJook, 
19  Wall.  591.  Tlie  objections  made  at  the 
trial  (and  repeated  here)  to  what  was  said  to 
the  Jury  on  this  part  of  the  case  were  not  well 
,  taken.  They  could  not  be  sustained  without 
encouraging  depredations  upon  the  public 
lands  under  the  guise  of  establishing  settle- 
ments upon  them  in  accordance  with  the  lib- 
eral policy  of  the  government 

6.  Tlie  only  other  question  that  we  deem 
necessary  to  consider  Is  that  presented  by  the 
assignment  of  error,  which  states  that  the 
court  erred  "in  giving  any  instructions  to  the 
Jury  on  Sunday,  because  It  had  no  power  to 
do  any  Judicial  act  save  to  receive  the  verdict 
and  discharge  the  Jury,  and  all  such  Instruc- 
tions given  to  the  Jury  were  without  author- 
ity." 

The  facts  upon  which  this  assignment  waa 
made  were  these:  The  Jury  retired  on  Satur-K) 
day  April  22, 1893,  to  consider  of  their  verdict? 
On  the  succeeding  day  (Sunday)  In^conformlty* 
with  the  order  of  the  Judge,  without  any  re- 
quest by  the  Jury,  and  without  any  consent 
asked  or  given  by  the  defendant,  they  came 
Into  court,  both  parties  being  present  by  coun- 
sel. The  court  then  read  the  special  ques- 
tions to  which  reference  has  been  made  in  the 
statement  of  this  case,  and  requested  the  Jury 
to  answer  tho^  i  In  addition  to  their  general 
verdict  Although  asked  by  counsel  to  do  so, 
the  court  declined  to  instruct  the  Jury  upon 
matters  covered  by  its  charge  of  the  previous 
day.  A  Juror  having  inquired  whether  the 
Jury  were  allowed  to  sign  a  verdict  on  Sunday, 
the  court  replied:  "Yes;  and,  when  you  have 
come  to  an  agreement,  send  for  me,  and  I  will 
receive  your  verdict."    The  verdict  was  i* 
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tamed  into  open  court  on  the  same  day.  On  t 
the  succeeding  day  the  defendant  asked  to 
have  the  benefit  of  an  excepllon  to  the  jury 
having  been  sent  out,  and  to  the  receiving  of 
the  verdict  on  Sunday.  The  court  did  not  di- 
rectly allow  the  exception,  but  expressed  its 
willingness  to  sign  a  bill  of  exceptions,  recit- 
ing facts  as  they  occurred.  The  judgment  on 
the  verdict  for  $19,000  was  entered  on  the 
Friday  succeeding  the  day  on  which  the  ver- 
dict was  returned. 

There  is  no  statute  of  the  United  States 
maliing  Sunday  dies  non  Juridlcus.  But  by 
the  statutes  of  the  state  of  Washington, 
where  this  case  was  tried,  it  is  provided  that 
the  common  law,  so  far  as  it  was  not  incon- 
sistent with  the  constitution  and  laws  of  the 
United  States  or  the  state  of  Washington,  nor 
incompatible  with  the  institutions  and  condi- 
tions of  society  in  that  state,  shall  be  the  rule 
of  decision  in  all  its  com>ts.  2  Hill's  Ann.  St. 
9  108.  This  statute  Is  applicable  in  the  courts 
of  the  United  States  sitting  in  the  state  ot 
Washington,  and  furnishes  a  rule  of  decision 
hi  trials  at  common  law  In  cases  where  it  ap- 
plies. Rev.  St  §  721.  Tested  by  the  prhici- 
ples  of  the  common  law,  was  the  judgment 
under  review  void  because  the  verdict  of  the 
jury  was  received  by  the  court  on  Sunday? 
Whatever  may  be  said  as  to  the  right  of  the 
court  on  Sunday  to  have  delivered  to  the  jury 
special  questions  to  be  answered  by  them,  the 
ft  general  verdict  was  not  a  nullity  by  reason  of 
•  its  being  •received  or  recorded  on  Sunday. 
While  many  cases  hold  that  a  judgment  en- 
tered on  Sunday  Is  absolutely  void,  the  re- 
ceiving and  entering  of  a  verdict  cannot  be 
questioned  upon  the  ground  that  those  things 
occurred  on  Sunday.  It  was  substantially  so 
held  hi  Ball  v.  U.  S.,  140  U.  S.  131,  11  Sup.  Ct 
761,  citing  Mackalley's  Case,  5  Coke,  HI; 
Swann  v.  Broome,  3  Biu*rows,  1595;  Baxter 
V.  People,  3  Gihnan,  3G8,  38C;  and  Chapman 
V.  State,  5  Blackf.  111.  See,  also.  Pierce  v. 
Atwood,  13  Mass.  347;  Frost  v.  HaU,  4  N.  H. 
153,  15C;  Nabors  v.  State,  6  AUi.  200,  201; 
Story  V.  Eniot  8  Cow.  27;  White  v.  Pergue, 
15  Nev.  146;  Hoghtaling  v.  Osbom,  15  Johns. 
110. 

Having  noticed  all  the  matters  in  the  record 
that  we  deem  Important,  and  perceiving  no  er- 
ror of  law  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  the  judgment  is  af- 
firmed. 

(167  U.  S.  148) 

LONDON    ASSURANCE    ▼.    COMPANHIA 
DB  MOAGENS  DO  BARREIRO. 
(Muy  10,   1897.) 
No.  280. 
Maktvr  Inshraxce — Particular  Averaor  Clausb 
— Epfrc't  OF  Cou-is!<).v— Uamaor  to  Caroo— 
BuBAKisa    L'p   or    Voyaok—Adjustmbnt— Con- 
flict OF  Law  a. 

1.  A  vessel  is  **in  collision."  within  the  particu- 
lar avernge  clnuse,  when,  after  lieing  completely 
loaded,  and  casting  off  her  nioorin>;s.  she  is  made 
fast  agam  to  uwail  the  regulation  of  some  in- 
significant trouble  aoout  her  machinery,  and  is 
17  S.C.--50 


then  run  hito  by  a  scow,  hi  tow  of  a  tug,  which 
makes  a  substantial  break  in  her  iron  bulwarks, 
though  the  injury  is  not  sufficient  to  impair  her 
seaworthiness.  15  C.  C.  A.  379,  68  Fed.  247. 
affirmed. 

2.  A  contract  of  marine  insurance  made  by  an 
English  company,  in  this  country,  upon  a  cargo 
to  be  exported  to  Portugal,  which  specially  pro- 
vidt's  that  in  ca^e  of  loss  the  amount  of  dam- 
ages are  to  be  paid  at  the  office  of  the  company 
in  London,  the  adjustment  to  be  made  according 
to  the  usages  of  Lloyds,  being  a  contract  to  be 
performed  in  England,  is  governed  by  the  Eng- 
lish law. 

3.  An  exception  in  the  words,  •'Free  of  par- 
ticular average  unless  the  vessel  be  sunk,  burned, 
stranded,  or  in  collision,'*  ceases  to  operate,  un- 
der the  English  rule,  as  soon  as  a  collision  has 
occurred;  and  the  insurer  is  liable  for  a  subse- 
quent loss,  whether  resulting  from  the  collision 
or  not  16  C.  C.  A.  379,  68  Fed.  247,  af- 
firmed. 

4.  A  vessel  bound  from  New  York  to  Lisbon 
with  a  cargo  of  wheat  was  compelled  by  a  pro- 
tracted storm  to  put  into  Boston  Harbor,  where 
the  cargo  was  found  to  be  so  damaged  by  water 
that  it  could  not  be  restored  to  an  entirely  mer- 
chantable condition.  By  agreement  of  all  parties 
the  voyage  was  declared  broken  up,  and  the 
cargo  was  sold.  It  appeared  that,  owing  to 
peculiar  conditions  prevailing  in  Portugal,  dam- 
aged wheat  was  practically  unsalable  there. 
Held,  that  the  sale  must  be  regarded  as  made 
for  the  benefit  of  all  concerned,  and  that  the  in- 
surer was  liable,  as  upon  a  salvage  loss,  for 
the  difference  between  the  valuation  in  the 
policy  and  the  sum  realized.  15  0.  0.  A.  879, 
68  Fed.  247,  affirmed. 

Certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit.  S 
•The  respondents  herein  duly  filed  their, 
libel  In  admiralty  against  the  appellant,  the 
London  Assurance,  in  the  United  States  dis- 
trict court  for  the  Eastern  district  of  Penn- 
sylvania, In  a  cause  of  marine  insurance, 
to  recover  upon  a  policy  of  insurance  issued 
by  the  company  upon  some  33,000  (being 
part  of  a  cargo  of  about  80,000)  bushels  of 
wheat,  of  which  the  respondents  were  the 
owners;  the  33,000  bushels  being  valued  In 
the  policy  at  $40,887.  The  policy  was  dated 
December  8,  1890,  was  issued  for  $20,000, 
and  covered  the  wheat  when  shipped  on 
board  the  steamer  Liscard,  at  New  York, 
bound  for  Lisbon,  PortugaL  There  was  an- 
other policy  upon  the  same  wheat  as  that 
covered  by  the  policy  in  suit,  issued  by  an- 
other company,  for  $20,887;  the  total  of  the 
two  making  up  the  value  of  the  wheat  as 
mentioned  in  the  policy.  The  policy  now  be- 
fore the  court  contained  the  usual  language 
as  to  the  adventures  and  perils  the  assurers 
were  contented  to  bear;  among  them  being 
••perils  of  the  seas,  •  ♦  ♦  and  all  other 
perils,  losses,  and  misfortunes  that  liave  or 
shall  come  to  the  hurt,  detriment,  or  damage 
of  the  said  goods  and  merchandise,  or  any 
part  thereof."  As  representing  the  policy, 
the  Insurers  issued  what  is  termed  "its  cer- 
titicate"  or  "Inemorandum,"  wherein  it  was 
stated  that  the  certificate  "represents  and 
takes  the  place  of  the  policy,  and  conveys 
all  the  rights  of  the  original  policy  holder 
(for  the  purpose  of  collecting  any  loss  o* 
claims)  as  fully  as  if  the  property  was  cov- 
ered by  a  special  poUcy,  direct  to  the  holder 
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?  of  thl8*c«tlflcate.'*  It  certified  that  on  the 
8th  of  December,  1890,  the  corporation  in- 
sured nnder  policy  No.  427,  for  Lawrence 
Johnson  &  Co.  (who  were  the  agents  for  the 
libelants),  $20,000  in  gold  on  33,000  bushels 
of  wheat,  valued  at  $40,887,  shipped  on 
board  the  steamship  Ldscard,  at  and  from 
New  York  to  Lisbon,  Portugal.  In  the  body 
of  the  certificate,  and  directly  under  the  sub- 
ject of  the  Insurance  (33,000  bushels  of 
wheat),  stamped  in  red  ink,  are  the  words: 

"Free  of  particular  average  unless  the  ves- 
sel be  sunk,  burned,  stranded,  or  in  colli- 
sion.*' 

On  the  face  of  the  certificate,  and  on  the 
right-hand  side  thereof,  and  at  a  right  angle 
with  the  body  of  the  certificate,  the  follow- 
ing language  is  printed: 

"It  is  hereby  understood  and  agreed  that 
in  all  cases  of  loss  or  damage  to  the  Interest 
insured  under  this  certificate  the  same  shall 
be  reported  to  the  corporation  in  London  as 
soon  as  known  or  expected,  and  be  paid  in 
sterling  at  the  ofl3ces  of  the  corporation.  No. 
7  Royal  Exchange,  London,  at  the  rate  of 
four  dollars  and  ninety-five  cents  ($4.95-100) 
gold  to  the  pound  sterling.  Claims  to  be 
adjusted  according  to  the  usages  of  Lloyds, 
but  subject  to  the  conditions  of  the  policy 
and  contract  of  Insurance." 

Immediately  underneath,  and  also  printed 
in  red  ink,  is  the  following: 

"Notice.  To  conform  with  the  revenue 
laws  of  Great  Britain,  in  order  to  collect  a 
claim  under  this  certificate.  It  must  be 
stamped  within  ten  days  after  its  receipt  in 
the  United  Kingdom." 

The  certificate  is  signed  by  the  agents  of 
the  company  at  the  Philadelphia  agency. 

The  cargo  was  received  on  board  the 
steamship  in  New  York  Harbor,  and  the 
loading  of  the  vessel  had  been  completed, 
and  she  was  ready  on  December  12,  1890,  to 
proceed  on  her  voyage.  The  lines  had  been 
cast  off,  and  the  steamer  would  have  then 
left  the  dock,  but  that  at  the  last  moment 
some  little  derangement  to  her  machinery 
occurred,  and  she  was  temporarily  delayed 
^  in  order  to  remedy  the  difficulty,  which  was 
18  accomplished  in  a  very  short  time,— some 
Tfew^hours.  While  thus  fully  loaded  and  in 
readiness  to  proceed  on  her  voyage,  a  colli- 
sion occurred,  which  Is  thus  described  by  the 
chief  officer,  and  entered  in  the  log  book 
by  him: 

"At  8:15  p.  m.  a  lighter,  being  towed  out 
of  the  dock  by  the  tug  George  Camle,  ran 
into  us,  breaking  two  plates  in  the  bulwarks, 
bending  stanchions,  starting  main  rail,  etc. 
Anchor  watch  kept  all  night." 

The  two  plates  referred  to  were  of  Iron 
half  an  inch  thick.  The  damage  to  the  ship 
was  surveyed  before  she  left  New  York  by 
one  of  Lloyds'  surveyors,  who  made  a  writ- 
ten report  in  regard  to  it.  The  break  In  the 
bulwarks  caused  by  the  collision  was  on  the 
port  side  of  the  steamer,  about  abreast  of 
her  mainmast    As  described  by  a  witness: 


'The  break  was  of  an  irregular  shape,  and 
eleven  feet  six  inches  long»  where  the  meaa- 
urements  followed  In  the  line  of  the  break. 
The  break  was  a  continuous  one  in  two  of 
the  Iron  plates  of  the  bulwarks."  "It  began 
a  little  above  a  fore  and  aft  line,  half  way 
between  the  deck  and  the  top  of  the  bul- 
warks, and  descended  to  about  eight  Inches 
above  the  deck  at  its  lowest  point  For  the 
first  two  feet,  beginning  from  the  forward 
end  of  the  break,  it  showed  an  opening  of 
from  one-half  an  inch  to  one  Inch;  for  the 
next  three  feet  the  break  was  open  one  and 
a  half  inches;  for  the  next  four  feet  the 
break  was  open  from  one-half  to  one  and  a 
quarter  inches,  and  the  after-end  of  the 
break  for  one  foot  and  six  inches  was  open 
but  slightly.  A  spur  extended  from  about 
the  middle  of  the  break  upwards  for  one 
foot" 

Another  witness  said:  'fThe  broken  plates 
showed  signs,  at  the  time  I  examined  them, 
of  having  been  pressed,  driven,  or  pounded 
together  in  such  a  way  as  to  reduce  the  size 
of  the  opening,  and  the  carpenter  of  the  ship 
stated  to  me  at  the  time  that  such  had  been 
in  fact  done.  The  collision  break  was  in  the 
bulwarks  of  the  vessel,  and.  In  my  opinion, 
as  the  deck  of  that  ship  is  arranged,  the 
bulwarks  form  an  important  and  essential 
part  of  the  hull  of  the  steamer.  In  some 
cases  the  bulwarks  are  dispensed  with,  and 
an  open  rail  used;  but  those  are  cases  of 
flush-deck  vessels,  the  entire  length  of  whose 
deck  stands  well  out  of  the  water.  SucbS 
•vessels  have,  as  a  rule,  but  a  comparativelyr 
small  portion  of  their  houses,  engine  rooms, 
galleys,  etc.,  above  deck;  but  in  the  case  of 
a  vessel  like  the  Llscard,  where  all  her 
houses  are  upon  the  deck,  and  her  main 
deck  is,  comparatively  speaking,  low,— and  I 
mean  low  as  compared  with  the  upper  deck 
of  flush-deck  vessels,— the  bulwarks  form  an 
important  part  of,  and  a  protection  to,  the 
ship  In  keeping  the  water  off  the  decks,  and 
protecting  the  houses  and  seamen.  ♦  •  • 
Among  other  things,  a  large  quantity  of  wa- 
ter in  a  gale  accompanied  by  high  seas 
would  go  through  the  break  in  the  steamer's 
bulwarks  which  I  inspected,  and  with  the 
break  open  to  the  extent  shown  in  the  sur- 
vey and  drawing  made  by  Mr.  Candage, 
nuiny  seas  which  would  not  be  high  enough 
to  go  over  the  rail  would  send  a  large  quan- 
tity of  water  through  this  break;  and.  If 
the  storm  were  extraordinarily  severe,  would 
overtax  the  capacity  of  the  scuppers  to  re- 
lieve the  deck.  Except  in  such  case  of  ex- 
traordinary weather,  the  break  would  be  un- 
important; it  would  not  render  the  ship  un- 
sea  worthy." 

Other  witnesses  called  by  the  company 
gave  tiielr  opinion  that  the  bulwai'ks  were 
sometimes  a  detriment  to  the  ship  in  rela- 
tion to  her  safety,  as  they  kept  the  water 
on  the  deck  longer  than  would  be  the  case 
in  their  absence;  and  sometimes  that  might 
be  a  very  serious  occurrence*^  . 
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There  seemed  to  be  a  general  agreementi 
however,  among  the  witnesses  that  In  steam- 
ers built  as  the  Liscard  was  the  bulwarks 
were  necessary  in  heavy  weather  for  the 
safety  of  the  crew  that  was  working  her. 
The  bulwarks  are  a  part  of  the  hull  of  the 
vessel,  and  are  built  by.  the  shipwright  in 
constructing  the  hull,  and  are  a  part  of  the 
design  of  the  vessel  when  she  is  modeled. 
In  the  class  of  vessels  to  which  the  Liscard 
belonged  the  testimony  seems  to  show  that 
the  bulwarks  are  indispensable. 

A  claim  for  damages  to  the  amount  of  $250 
was  made  by  the  captain  of  the  Liscard,  and 
paid  by  the  offending  vesseL 

The  steamer  was  detained  by  reason  of  the 
collision,  and  sailed  a  couple  of  days  there- 
after.  She  encountered  very  heavy  gales 
Ssoon  after  leaving  port.  The  seas  continu- 
?ously*  swept  over  her,  and  finally  started 
the  seams  In  her  decks,  washed  off  the  tar^ 
paulins  which  had  been  placed  over  the 
hatches  and  battened  down,  and  resulted  In 
great  damage  to  the  wheat  from  the  sea  wap 
ter  pouring  over  it  through  the  deck  seams 
and  hatches  of  the  ship.  Her  seams  opened 
on  accouut  of  the  excessive  straining  of  the 
ship,  caused  by  the  heavy  gales  of  wind. 
Some  of  the  water  that  came  on  her  decks 
came  through  the  cracks  in  the  plates  con- 
stituting a  portion  of  the  bulwarks  already 
mentioned.  After  experiencing  very  heavy 
weather  for  a  number  of  da3'S,  the  high-pres- 
sure engine  became  disabled,  and,  proceed- 
ing then  with  the  low-pressure  engine,  the 
captain  decided  to  make  for  the  nearest  port, 
which  was  Boston.  When  they  arrived  at 
that  port,  and  examined  the  machinery,  it 
was  found  that  the  high-pressure  piston  had 
been  bent,  and  the  bending  was  caused  by 
the  excessive  straining  of  the  ship,  caused  by 
her  laboring  and  rolling  in  the  seas.  Upon 
his  arrival  in  Boston,  the  captain  requested 
a  survey  to  be  made,  which  was  done,  and 
the  cargo  taken  out,  and  a  written  report 
and  recommendation  made.  It  was  found 
that  the  wheat  had  been  damaged  by  sea  wa- 
ter in  all  the  holds  of  the  ship;  and,  after 
considerable  negotiation  between  the  agents 
of  the  ship,  the  owners  of  the  cargo,  and  the 
Insurers,  an  agreement  was  made  for  the 
breaking  up  of  the  voyage  at  Boston,  and 
part  freight  on  the  cargo  was  paid  the  steam- 
er, with  the  written  assent  of  the  insurance 
company. 

The  cargo  was  sold  for  the  benefit  of  all 
concerned,  and  a  claim  made  upon  the  insur- 
ers under  the  policy,  who  denied  any  liabil- 
ity whatever.  The  owners  of  the  wheat 
thereupon  filed  their  libel  In  admiralty  in  tlie 
district  court  to  recover  for  the  loss  sustain- 
ed by  reason  of  the  facts  above  mentioned. 
The  district  court  gave  Judgment  in  favor 
of  the  owners  of  the  wheat  (56  Fed.  44),  and 
referred  it  to  a  commissioner  to  assess  the 
damages,  who  adopted  a  rule  for  the  adjust- 
ment of  the  loss,  which  Is  refeiTed  to  in  the 
following  opinion.    The  company  appealed 


to  the  United  States  circuit  court  of  appeals 
for  the  Third  circuit,  which  court  afiirmed 
the  judgment  of  the  district  court.  28  U. 
S.  App.  439,  15  C.  C.  A.  379,  and  68  Fed.  247.g 
The  insurance*company  then  applied  to  this* 
court,  and  obtained  a  writ  of  certiorari  to  re- 
view the  judgment. 

W.  W.  MacFarland,  for  appellant  John 
F.  Lewis,  for  appellee. 

Mr.  Justice  PECKHAM,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court 

Two  questions  arise  in  this  case  in  regard 
to  the  liability  of  the  insurers  upon  the  pol- 
icy in  suit,— the  one  being  whether  what  took 
place  before  the  vessel  left  her  berth  in 
New  York  amounted  to  a  collision  within  the 
meaning  of  the  policy;  the  other  being 
whether,  in  case  there  was  a  collislozi,  the 
company  is  liable  tor  a  subsequent  loss 
which  did  not  In  any  way  occur  by  reason  or 
arise  out  of  the  collision. 

As  to  the  first,  we  think  that  the  vessel 
was  "in  collision,"  within  the  meaning  of  the 
language  used  in  the  certificate,  which  re]>- 
resented  and  took  the  place  of  the  policy. 
It  was  not  necessary  that  the  vessel  should 
itself  be  in  motion  at  the  time  of  the  colli- 
sion. If,  while  anchored  in  the  harbor,  a 
vessel  is  run  into  by  another  vessel,  it  would 
certainly  be  said  that  the  two  vessels  had 
been  in  collision,  although  one  was  at  an- 
chor and  the  other  was  In  motion.  We  see 
no  distinction,  so  far  as  this  question  is  con- 
cerned, between  a  vessel  at  anchor  and  one 
at  the  wharf,  fully  loaded,  and  in  entire 
readiness  to  proceed  upon  her  voyage,  with 
steam  up,  and  simply  awaiting  the  regula- 
tion of  some  insignificant  matter  about  the 
machinery  before  moving  out  If,  while  so 
stationary  (at  anchor  or  at  wharf),  the  ves- 
sel is  run  into  by  another,  we  should  cer- 
tainly, in  the  ordinary  use  of  language,  say 
that  she  had  been  in  collision.  How  impor- 
tant or  material  were  the  results  of  the  col- 
lision in  regard  to  the  condition  in  which  the 
vess^  was  left,  would  be  a  matter  of  fur- 
ther and  more  detailed  description.  The  or-,, 
dinary  meaning  of  the  words  "in  collisicm,"  g 
*when  applied  to  a  vessel,  does  not  require* 
that  the  result  of  the  impact  shall  be  so  far- 
reaching  as  to  Impair  her  seaworthiness. 
Very  serious  results.  In  the  matter  of  ex- 
pense of  repairing,  at  least,  might  follow 
from  the  impact  wherein  the  seaworthiness 
of  the  vessel  would  not  be  at  all  impaired, 
and  yet  no  one  would  doubt  that  within  the 
ordinary  meaning  of  the  words,  such  a  ship 
had  been  In  collision. 

It  is  impossible,  as  we  think,  to  give  a  cer- 
tain and  definite  meaning  to  the  words  "in 
collision,'*  or  to  so  limit  their  meaning  as 
to  plainly  describe  in  advance  that  which 
shall  and  that  which  shall  not  amount  to  a 
collision,  within  the  meaning  of  this  policy. 
The  difilculty  oC  limitation  or  description  is 
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much  the  same  In  kind  as  that  pertaining  to 
another  expression  In  the  same  memoran- 
dum In  regard  to  when  a  vessel  Is  "burned." 
It  Is,  however,  obvious  that  a  vessel  would 
be  said  to  have  been  in  collision  when  the 
effect  upon  the  vessel,  or  the  evidence  of 
such  collision,  might  be  very  much  less  than 
would  be  necessary  to  exist  In  a  case  of  fire 
before  one  would  describe  a  vessel  as  a  burn- 
ed vessel.  In  the  case  of  The  Glenlivet  [1893] 
Prob.  164;  same  case  on  appeal  [ISiM]  Prob. 
48,  the  question  arose  as  to  whether  the  ves- 
sel was  "burned,"  within  the  meaning  of 
this  language  in  the  memorandum.  There 
had  been  a  fire  on  three  several  occasions 
among  the  coals  in  the  bunkers  of  the  ship, 
and  some  small  damage  to  the  ship  by  fire 
took  place  on  two  voyages,  and  the  question 
was  whether,  under  the  circumstances,  the 
ship  wajB  burned,  within  the  meaning  of  the 
memorandum.  Lord  Justice  Smith,  in  the 
court  of  appeals,  In  the  course  of  his  judg- 
ment, said: 

"Suppose  the  cabin  curtains  were  burnt,  he 
should  have  told  the  Jury  that  that  did  not 
constitute  a  'burnt'  ship.  But  suppose  the 
afterpart  of  the  ship  was  burnt  altogether, 
and  the  forepart  was  not  burnt  at  all,  I  think 
he  should  have  told  them  that  they  might, 
if  they  liked,  find  that  was  a  'burnt*  ship, 
although  there  was  only  a  partial  burning. 
It  seems  to  me  impossible  to  lay  down  abso- 
lutely in  the  affirmative  or  the  negative  as 
^to  whether  a  partial  burning  does  constitute 
^a  'burnt*  ship  or  not  within  this  policy.  It 
♦  may  or  may  not,  according  to  the  actual 
facts  appertaining  to  the  partial  burning.** 

Further  on  in  the  course  of  his  Judgment, 
in  speaking  in  regard  to  the  directions  to  be 
given  to  the  Jury,  he  said: 

**My  own  view  is  that  you  would  have  to 
tell  the  Jury  what  I  have  already  said  about 
partial  burning,  and  then  you  would  have  to 
tell  them  that  a  partial  burning  may,  under 
some  circumstances,  constitute  a  'burnt*  shin, 
and  may  not,  under  other  circumstances; 
and,  having  given  that  direction,  you  would 
liave  to  ask  them:  Has  the  fire  been  such  as 
to  bring  the  ship  to  such  a  condition  that  you 
consider  her  a  'burnt*  ship  within  the  ordinary 
meaning  of  the  English  language?  This,  In 
my  Judgment,  is  the  nearest  direction  which 
can  be  given  as  to  what  is  meant  by  a  'burnt* 
ship  in  the  memorandum.  It  is  not  possible 
to  lay  doAvn  any  hard  and  fast  rule  upon  the 
subject.*' 

Lord  Justice  Davey  said: 

"Counsel  for  the  plalntiflCs  says  that  the 
clause  applies  if  a  fire  breaks  out  in  any  part 
of  a  ship  or  stores,  although  It  Is  got  under 
before  any  great  amount  of  damage  is  done 
to  the  ship.  I  cannot  bring  myself  to  think 
that  any  person  would,  either  In  the  accu- 
rate use  of  language  or  in  ordinary  parlance, 
say  that  in  such  a  case  as  that  the  ship  has 
been  'burnt.'  ** 

The  learned  judge  also  said:  "I  think  that 
(t  is  really  a  qnw-otion  to  be  answered  by  the 


Jury,  Has  the  ship,  in  the  drcomstances  of 
this  case,  been  burnt?' 

The  English  court  took  the  view  that,  as 
to  a  burned  vessel,  it  must  be  such  a  burning 
as  would  constitute  the  vessel  a  burned  ves- 
sel within  the  ordinary  meaning  of  the  Eng- 
lish language.  The  language  is  used  in  re- 
gard to  the  vessel  as  a  whole.  '*The  com- 
pany is  to  be  free  from  average  unless  the 
ship  be  burned.**  That  hinguage  would 
seem  clearly  to  indicate  some  essential  burn- 
ing of  the  vessel  itself,  and  not  such  a  case, 
as  put  by  one  of  the  judges,  of  the  burning 
of  the  cabin  curtains.  The  case  Is  referred 
to  for  the  purpose  of  showing  that  the  Eng- 
lish court  held  the  expression  was  to  be  de- 
fined according  to  the  ordinary  meaning  oftt 
the  English  language.  •  This  leaves  each  case* 
to  be  decided  with  reference  to  its  own  pe- 
culiar facts. 

We  perceive  the  same  difficulties  which 
confronted  the  English  court,  in  the  case 
mentioned,  in  defining  and  in  accurately  and 
precisely  limiting  the  meaning  to  be  given  to 
the  words  "in  collision,"  and  we  agree  with 
those  Judges  that  the  words  contained  in  the 
memorandum  are  intended  to  be  used,  sa 
Davey,  L.  J.,  said,  *nn  acoMrdance  with  the 
ordinary  use  of  language,"  or,  as  said  by 
Lord  Justice  Smith,  "within  the  ordinary 
meaning  of  the  English  language."  Taking 
the  meaning  of  the  words  in  that  sense,  while 
we  cannot  state  in  advance  and  in  all  cases 
what  shall  amount  to  a  collision,  bat  must 
leave  each  case  for  determination  upon  its 
own  facts,  yet  it  seems  to  us  there  can  be  no 
doubt  that  the  vessel  in  this  case  had  been 
in  collision,  although  her  seaworthiness  was 
not  Impaired  In  the  slightest  degree  as  a  re- 
sult thereof.  Being. run  Into  by  another  ves- 
sel, as  a  result  of  which  cracks  were  made 
from  half  an  inch  to  an  Inch  and  three-quar- 
ters wide  in  the  lr(Mi  plating  of  her  bulwarks 
(which  were  half  an  inch  thick)  for  a  dis- 
tance of  eleven  feet,  certainly  shows  a  some- 
what serious  impact,— what  would  be  called 
in  plain  English  "a  collision."  It  shows  that 
there  was  no  mere  "grazing,*'  but  that  a  force 
sufficient  to  crack  Iron  half  an  inch  thick 
was  exerted  upon  the  hull  of  this  steamship, 
and  that  it  was  sufficiently  serious  In  its  na- 
ture to  cause  the  captain  to  have  an  exam- 
ination of  it  made,  and  a  claim  for  damages 
asserted,  resulting  in  the  delay  of  the  Teasel 
in  proceeding  on  her  voyage  of  two  days,  and 
the  payment  of  $250  as  damages  occasioned 
by  such  collision.  In  the  ordinary  use  of  the 
English  language,  would  it  not  be  proper 
and  appropriate  to  describe  the  results  to  the 
steamship  as  "arising  from  a  collision"?  We 
think  it  would. 

So  in  relation  to  the  use  of  the  word 
"stranded,"  hi  the  same  memorandum.  It 
is  said  that  if  a  ship  "touches  and  goes,"  she 
is  not  stranded  (McDougle  v.  Assurance,  4 
Camp.  282):  but.  If  she  "touches  and  sticks," 
she  is,— that  is,  in  places  in  which  she,  in 
the  ordinary  course  of  her  nayigatioa»  la  not 
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r  suffered  to  touch.  A  distinction  *  between 
what  is  regarded  as  a  stranding  and  what  is 
held  not  to  be  a  stranding  has  been  In  many 
cases  held  to  be  a  very  narrow  one. 

In  the  above-cited  case,  decided  in  1816, 
where  a  ship,  in  the  course  of  her  voyage  In 
going  out  of  the  harbor  of  New  Grimsby, 
with  a  pilot  on  board,  struck  upon  a  rock 
al>out  a  cable  and  a  hairs  length  from  the 
shore,  and  remained  there  on  her  beam  end 
for  a  minute  an.1  a  half.  Lord  Ellenborough 
held  that  it  was  not  a  stranding,  and  added: 
''There  has  been  a  curiosity  in  the  cases  about 
sti-anding  not  creditable  to  the  law.  A  little 
<x)mmon  sense  may  dispose  of  them  more 
satisfactorily." 

Taking  what  seems  to  us  to  be  the  com-  I 
mon-sense  view,  we  should  say  that  this 
steamer  had,  as  a  matter  of  fact,  been  in  col- 
lision, although  the  consequences  of  the  col- 
lision were  not  serious  enough  to  affect  the 
seaworthiness  of  the  steamship.  It  is  enough 
if.  within  the  ordinary  use  of  language,  the 
-circumstances  could  be  fairly  described  as 
iimountlng  to  a  collision.  We  think  this  is 
the  case  here.  If  anything  more  than  that 
Is  required,->if  it  must  be  a  collision  of  so 
serious  a  nature  as  to  impair  the  seaworth- 
iness of  the  vessel,  or  such  as  might  naturally 
lead  to  further  injury  to  the  ship  or  cargo,— 
it  is  at  once  seen  how  large  and  broad  is  the 
field  of  investigation  in  order  to  determine 
whether  the  vessel  has  in  fact  been  in  coUi- 
fiion  within  the  meaning  of  the  policy.  If 
this  be  its  true  meaning,  it  is  neither  fairly 
nor  reasonably  expressed  by  the  words  used. 
It  leaves  open  for  construction  in  each  case 
a  question  that  may  require  long  and  ex- 
pensive investigation  to  determine  whether 
It  be  covered  by,  or  is  outside  of,  the  policy. 
If  the  company,  by  the  use  of  the  expression 
found  in  the  policy,  leaves  It  a  matter  of 
doubt  as  to  the  true  construction  to  be  given 
the  language,  the  court  should  lean  against 
the  construction  which  would  limit  the  lia- 
bility of  the  company.  National  Bank  v.  In- 
surance Co.,  96  U.  S.  673. 

In  the  case  cited,  Mr.  Justice  Harlan,  in  de- 
livering the  opinion  of  the  court,  uses  this 
lan;?iiage  at  page  679:     "The  company  can- 
^  not  justly  complain  of  such  a  rule.     Its  attor- 
^ncys,  officers,  or  agents  prepared  the  policy 
*  for  the  purpose,  we^shall  assume,  both  of  pro> 
tecting  the  company  against  fraud  and  of  se- 
curing the  just  rights  of  the  assured  under  a 
vnlid   contract   of  insurance.     It  Is   its   lan- 
punpe  which  the  court  is  invited  to  interpret, 
and  it  is  both  reasonable  and  just  tiiat  its  own 
words    sliould    be    construed    most    strongly 
against  itself." 

If  H  serious  collision  only  were  meant,  the 
company  could  say  so.  We  do  not  think  it 
•dill  Intend  to  so  limit  the  meaning  of  the 
words.  We  solve  the  problem,  therefore.  In 
regard  to  the  construction  to  be  given  to  the 
language  used  in  the  policy  by  holding  that 
within  the  fair  meaning  of  that  language  the 


steamship  was  in  collision  after  the  risk  had 
attached  under  the  policy. 

The  next  question  Is  whether  the  subse- 
quent damage  to  the  wheat  caused  by  the 
perils  of  the  sea,  and  in  no  vdse  resulting 
from  the  collision,  can  be  recovered  from  the 
insurers  under  this  policy. 

Under  the  circumstances,  we  think  that  this 
contract  of  insurance  is  to  be  interpreted  ac- 
cording to  the  English  law.  T^e  appellant  ia 
an  English  company.  It  made  the  contract  in 
Philadelphia,  by  its  agents,  and  that  contract, 
by  Its  terms,  was  to  be  performed  in  England. 
The  parties  to  it  understood  and  agreed  that, 
in  case  of  loss  or  damage  to  the  Interest  in- 
sured under  the  certificate,  the  same  was  to 
be  reported  to  the  corporation  at  London,  and 
be  paid  In  sterling  at  its  office  in  the  Royal 
Exchange  in  the  city  of  London,  and  the 
claims  were  to  be  adjusted  according  to  the 
usages  of  Lloyds,  but  subject  to  the  conditions 
of  the  policy  and  contract  of  insurance. 

Generally  speaking,  the  law  of  the  phice 
where  the  contract  is  to  be  performed  is  the 
law  which  governs  as  to  its  validity  and  inter- 
pretation. Story,  In  his  work  on  Conflict  of 
Laws  (section  280),  says:  ''But  where  the  con- 
tract is,  either  expressly  or  tacitly,  to  be  per- 
formed in  any  other  place,  there  the  general 
rule  is,  in  conformity  to  the  presumed  inten- 
tion of  the  parties,  that  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation, 
is  to  be  governed  by  the  law  of  the  place  of 
performance.  This  would  seem  to  be  a  re- 
sult of  natural  justice.  •  •  •  The  rule  was 
fully  recognized  and  acted  on  in  a  recent  case^ 
by  the  supreme  court  of  the  United  States.^ 
*  where  the  court  said  that  the  general  princi-« 
pie  in  relation  to  contracts  made  in  one  place 
to  be  executed  in  another  was  well  settled; 
that  they  are  to  be  governed  by  the  law  of  the 
place  of  performance." 

The  case  referred  to  in  the  above  section  Is 
Andrews  v.  Pond,  13  Pet.  65,  in  which  Mr. 
Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court,  said:  "The  general  principle  in 
relation  to  contracts  made  in  one  place  to  be 
executed  In  another  is  well  settled.  T%ey 
are  to  be  governed  by  the  law  of  the  place  of 
I>erformance,  and,  if  the  interest  allowed  by 
the  laws  of  the  place  of  performance  is  higher 
than  that  permitted  at  the  place  of  the  con- 
tract, the  parties  may  stipulate  for  the  higher 
Interest  without  incurring  the  penalties  of 
usury." 

In  Bell  V.  Bruen,  1  How.  169,  a  letter  of 
guaranty  was  written  In  the  United  States, 
and  addressed  to  a  house  In  England,  and  this 
court  held  that  "it  was  an  engagem^it  to  be 
executed  in  England,  and  must  be  considered 
and  have  effect  according  to  the  laws  of  that 
country";  citing  Bank  v.  Daniel,  12  Pet  64, 
55. 

In  Scudder  v.  Bank,  91  U.  S.  406»  the  broad 
statement  of  the  foregoing  cases  was  some- 
what narrowed,  and  It  was  stated  that  the  law 

prevailing  at  the  place  of  the  performance  of 
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a  contract  regulated  matters  connected  witli 
its  performance,  and  that  matters  bearing 
upon  the  execution,  interpretation,  and  valid- 
ity of  the  contract  were  determined  by  the 
law  of  the  place  where  it  was  made.  Even 
upon  that  limitation  of  the  doctrine,  we  think 
the  interpretation  of  the  contract  was  intend- 
ed by  the  parties  to  depend  upon  the  princi- 
ples of  English  law  as  they  obtained  and  were 
recognized  in  England  by  the  usages  prevail- 
ing at  Lloyds.  This  is  what  the  parties  ex- 
pressly stipulated  for,  and  it  is  no  injustice  to 
the  company  to  decide  its  rights  according  to 
the  principles  of  the  law  of  the  country  which 
it  has  agreed  to  be  bound  by,  so  long  as,  in  a 
case  like  this,  the  foreign  law  Is  not  in  any 
way  contrary  to  the  policy  of  our  own.  See 
Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins. 
Co..  129  U.  S.  307,  440,  453,  9  Sup.  Ct.  469. 
3  It  appears  in  evidence  also  that  there  were 
•  In  use  two  ♦well-known  forms  of  particular 
average  clauses  by  maritime  insurance  com- 
panies, one  or  the  other  being  usually  stamp- 
ed on  the  insurance  certificates.  One  clause 
reads,  "Free  of  particular  average  unless 
caused  by  stranding,  sinking,  bumhig,  or  col- 
lision;" the  other  clause  reads,  as  in  this  case, 
"Free  of  particular  average  unless  the  vessel 
be  stranded,  sunk,  buiiied,  or  in  collision." 
The  clause  in  use  in  this  certificate  was  term- 
ed the  "English  clause."  Many  agents  of 
English  companies  offered  either  clause,  and 
the  form  in  use  in  this  case  was  regarded  as 
a  better  clause  for  the  insured  than  the 
''caused  by"  clause.  It  did  not  appear,  how- 
ever, that  the  London  Assurance  Company 
used  any  other  than  the  clause  found  in  the 
memorandum  in  this  case. 

Referring,  then,  to  the  English  law  upon  the 
question  as  to  the  meaning  of  this  language, 
the  English  courts,  many  years  ago,  decided 
it,  and  that  decision  has  been  adhered  to  ever 
since.  The  English  courts  have  held,  and  do 
now  hold,  that  the  expression,  "free  of  par- 
ticular average  unless  the  vessel  be  stranded," 
meant  that  if  a  loss  occurred  during  the  ad- 
venture, although  from  a  cause  not  related  In 
any  way  to  the  stranding  of  the  ship,  the  in- 
surers were  liable  upon  the  general  language 
of  the  policy. 

Lord  ^iansfield,  in  one  or  two  decisions,  at 
nisi  prius,  had  stated  that  it  meant  that  the 
loss  should  arise  out  of  the  stranding.  These 
cases  were  subsequently  referred  to  in  the 
leading  case  in  the  king's  bench  of  Burnett  v. 
Kensington,  decided  in  1797,  and  reported  In 
7  Term  R.  210.  The  case  was  as  much  con- 
sidered as  almost  any  In  the  books.  It  was 
four  times  tried,  and  upon  the  last  occasion 
of  its  appearance  in  the  court  in  banc  judg- 
ments were  delivered  by  Lord  Chief  Justice 
Kenyon,  Mr.  Justice  Ash  hurst,  ^Ir.  Justice 
Grose,  and  Mr.  Justice  Lawrence.  The  chief 
justice  referred  to  the  case  of  Cantiilon  v. 
Assurance  Co.,  tried  in  1754,  where  the  jury 
was  formed  of  merchants,  and  the  trial  was 
presided  over  by  Lord  Chief  Justice  Ryder. 


In  that  case  It  was  held  that  if  the  sblp  strand- 
ed  the  insurer  was  let  In  to  claim  his  whole 
partial  average  loss,  without  regard  to  the 
fact  that  the  loss  was  not  occasioned  by  the^ 
stranding.  It  was  said  that  the  great  Insur-o 
ance  companies  in  London  altered  •the  form* 
of  their  policies  in  consequence  of  the  deci- 
sion in  the  Cantiilon  Case.  Subsequently  the 
words  were  restored.  The  chief  justice,  in 
the  course  of  his  judgment  in  the  Burnett 
Case,  continued:  "If  it  had  been  intended  that 
the  underwriters  should  only  be  answerable 
for  the  damage  that  arises  In  consequence  of 
the  stranding,  a  small  variation  of  expression 
would  have  removed  all  difficulty.  They 
would  have  said,  ^unless  for  losses  arising  by 
stranding.' "  And  he  held,  and  the  court 
agreed  with  him,  that  the  meaning  of  the 
memorandum,  "free  from  average  unless  gen- 
eral, or  unless  the  ship  be  stranded,"  was 
that.  In  case  the  ship  were  stranded,  the  in- 
surers were  to  be  answerable  for  the  average 
loss,  although  the  loss  did  not  occur  in  the 
slightest  degree  by  reason  of  the  stranding. 

Mr.  Justice  Ashhurst  stated  that  the  memo- 
randum was  certainly  couched,  in  doubtful 
words,  and  that  it  was  difficult  to  determine 
when  the  ship  was  stranded,  or  whether  or 
not  the  damage  to  the  cargo  arose  from  the 
stranding,  or  how  much  the  damage  was  ow- 
ing to  that  cause,  and  he  said  that:  "It  seems 
as  if  this  memorandum  were  Introduced  t<y 
avoid  that  Inquiry,  and  that  when  the  ship 
had  been  stranded  the  underwriters  consent 
to  ascribe  the  loss  to  that  cause.  •  •  ^ 
Those  authorities  having  decided  the  point, 
there  is  now  not  only  no  reason  to  overset 
them,  but  a  very  strong  reason  to  induce  us  to- 
support  them,  namely,  that  this  construction 
of  the  policy  will  tend  to  prevent  litigation." 

Mr.  Justice  Grose  said:  "And  that  brings 
it  to  the  true  construction  of  the  memoran- 
dum, and  of  the  exception  to  It,  whether  the 
underwriters  be  or  be  not  liable  for  an  aver- 
age loss  where  there  is  a  stranding,  though 
no  part  of  the  loss  arise  from  the  stranding 
of  the  ship.  I  have  had  great  difficulties 
In  bringing  my  mind  to  decide  this,  because 
the  consequence  of  considering  this  as  an  ex- 
ception to  the  memorandum,  as  the  words 
import,  is  this:  that  if  a  ship  be  stranded, 
and  the  cargo  suffers  no  damage  whatever, 
and  afterwards  the  ship  meets  with  bad 
weather,  and  the  cargo  sustains  an  average 
loss  of  90  per  cent,  the  underwriters  are  an-^ 
swerable  for  the  whole  of  that  average  loss^ 
when  it  is  admitted  that  no*part  of  It  hap-* 
pened  in  consequence  of  the  stranding. 
♦  ♦  ♦  If  we  were  to  determine  that  the 
assured  could  only  recover  for  the  loss  that 
happened  by  the  stranding,  it  would  intro- 
duce all  that  doubt  and  difficulty  that  the 
memorandum  intended  to  remove.  There- 
fore it  seems  to  me  best  to  decide  this  case 
on  the  plain  import  of  the  words,  notwith- 
standing the  absurdity  which  I  at  first  point- 
ed out  will  follow.  Besides,  IX  the  Cjutte^ 
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dad  intended  that  the  insurers  should  not  be 
liable  to  the  average  loss  unless  part  of  the 
loss  happened  by  the  stranding,  they  would 
have  added  words  to  this  effect:  ^unless  part 
of  the  loss  happen  by  the  stranding';  and 
the  omission  of  such  words  strongly  induces 
me  to  determine  strictly  according  to  the 
words  that  are  inserted  in  the  memoran- 
dum." 

Mr.  Justice  Lawrence  said  that:  'In  a 
case  where  the  words  of  the  policy  are  inac- 
curate, and  where  there  are  inconveniences 
attending  each  construction,  if  the  case  has 
ever  been  decided,  I  think  that  we  ought  to 
be  guided  by  it."  He  then  refers  to  the 
case  of  Wilson  v.  Smith,  3  Burrows,  1550- 
1556,  in  the  king's  bench,  in  which  Lord 
Mansfield  considered  that  the  loss  must  arise 
by  reason  of  the  stranding,  and  he  said  that 
Lord  Mansfield  in  that  case  went  beyond  the 
facts  of  the  case  then  before  the  court  Con- 
tinuing his  judgment,  he  referred  to  the  case 
already  mentioned  of  Cantillon  v.  Assurance 
Co.,  in  which  the  point  had  been  decided, 
and  he  said,  in  conclusion:  "Therefore,  as 
the  very  question  has  once  been  decided,  I 
think  it  ought  to  govern  our  decision  in  this 
case,  especially  as  the  question  arises  on  the 
construction  of  an  instrument  so  inaccurate- 
ly penned  as  a  policy  of  assurance." 

It  thus  appears  that  the  learned  judges  of 
the  court  of  king's  bench  a  hundred  years 
ago  deliberately  decided  that  the  damage 
need  not  be  the  result  of  the  stranding  of  a 
vesseL  It  also  appears  from  the  report  of 
the  case  that  they  were  fully  alive  to  what 
Mr.  Justice  Grose  called  the  absurd  result 
of  the  construction  in  one  aspect  of  the  case; 
and,  while  appreciating  the  fact,  they  held 
that,  taking  all  things  into  consideration,  the 
Strue  meaning  of  the  language  of  the  memo- 
•  randum^permitted  a  recovery,  provided  there 
were  a  stranding,  though  the  loss  was  not 
occasioned  by  it. 

Although  the  original  language  of  the  mem- 
orandum confined  the  exception  to  a  strand- 
ing of  the  ship,  it  was  afterwards  extended 
so  as  to  read,  "Free  of  particular  average 
unless  the  vessel  be  sunk,  burned,  stranded, 
or  in  collision."  The  same  rule  applies  to 
all;  and,  if  the  vessel  be  either  sunk,  burn- 
ed, stranded,  or  in  collision,  It  is  sufficient  to 
render  the  Insurer  liable,  although  the  loss 
does  not  result  therefrom. 

In  Harman  v.  Vaux,  3  Camp.  429,  Lord 
Ellenborough  held  that  the  stranding  is  a 
condition  precedent,  and,  when  that  Is  ful- 
filled, the  warranty  against  particular  aver- 
age ceased  to  have  operation. 

In  Barrow  v.  Bell,  4  Barn.  &  C.  736,  de- 
cided In  1825,  the  Insurer  was  held  liable, 
although  the  cargo  was  not  Injured  by  the 
stranding,  the  injury  having  resulted  from 
striking  upon  an  anchor  in  the  harbor.  Ab- 
bott, C.  J.,  arid  Bayley,  Holroyd,  and  Little- 
dale,  JJ.,  held  the  case  of  Burnett  v.  Ken- 
sington, above  cited,  as  entirely  conti-olliug, 
and  that  the  insurers  were  liable. 


In  Kingsford  v.  Marshall  (Com.  PI.)  8  BIng. 
458,  decided  in  1832,  although  the  court  held 
that  In  that  case  there  was  no  stranding, 
yet  TIndal,  C.  J.,  recognized  the  general  rule, 
and  said:  "The  question  Is  whether,  as  the 
goods  Insured  fall  within  those  In  the  mem- 
orandum enumerated,  the  present  case  In 
taken  out  of  the  exception  contained  in  such 
memorandum  by  reason  of  the  ship  being 
stranded;  inasmuch  as  it  has  long  been  set- 
tled that  the  words  'if  the  ship  be  stranded* 
are  words  of  condition,  and  that.  If  sucb 
condition  happens,  it  destroys  the  exception, 
and  lets  in  the  general  words  of  the  policy. 
♦  ♦  ♦  For  if  the  ship  was  stranded  In 
Dunkirk  harbor,  an  average  loss  upon  the 
whole  would  be  equally  recoverable,  though 
it  had  happened  from  perils  of  the  sea  at 
any  former  time,  or  any  other  place,  in  the 
course  of  the  voyage  insured."  And  he  re- 
ferred to  Burnett  v.  Kensington  as  authority. 

In  Thames  &  Mersey  Marine  Ins.  Co.  v.q 
Pitts  [1893]  1  Q.  B.  476,  the  court,  hi  givhigS 
Judgment,  said:  'It  is  clear*  that  it  is  Im-* 
material  whether  the  actual  mischief  can  be 
traced  to  the  stranding.  •  •  •  If  the 
stranding  takes  place  within  the  time  con- 
templated by  the  parties,  the  insured  can  re- 
cover in  respect  of  a  particular  average, 
whether  the  damage  can  be  traced  to  the 
particular  stranding  or  not  This  proposi- 
tion is  not  only  in  accordance  with  common 
sense,  but  is  abundantly  supported  by  au- 
thority." And  he  quotes  from  the  Judgment 
of  TIndal,  C.  J.,  in  Roux  v.  Salvador,  1  BIng. 
N.  C.  526,  in  which  the  chief  Justice  said: 
''The  general  principle  laid  down  in  Burnett 
T.  Kensington,  that,  if  the  ship  be  stranded, 
the  insurer  is  liable  for  any  average  damage, 
though  quite  unconnected  with  the  stranding, 
Is  not  disputed.  The  policy,  after  the  strand- 
ing, must  be  construed  as  if  no  such  war- 
ranty had  been  written  on  the  face  of  it" 

In  the  Thames  &  Mersey  Case,  supra,  how- 
ever, the  court  decided  that  where  the 
stranding  took  place  before  the  cargo  was 
laid  and  the  risk  commenced,  and  the  loss 
occurred  after  the  loading,  the  Insurer  was 
not  liable.  In  other  words,  the  court  held 
that  the  stranding  must  take  place  in  the 
course  of  the  adventure,  and  that  where  It 
occurred  before  the  goods  were  loaded,  and 
when  the  cargo  was  not  at  risk  in  the  ship, 
the  Insurer  was  not  liable. 

In  The  Glenlivet  [18W]  Prob.  48,  the  rul*^ 
as  stated  by  the  former  cases  is  recognized 
but  the  court  held  that  the  clause  referring 
to  a  burned  ship  meant  that  the  injury  by 
fire  was  such  as  to  constitute  a  substantial 
burning  of  the  ship  as  a  whole. 

The  English  text  writers  on  marine  Insur- 
ance recognize  the  rule  to  be  as  above  stat- 
ed. See  1  Marsh.  Ins.  (2d  Am.  from  2d  Lou- 
don Ed.)  pp.  222,  234;  Lown.  Ins.  SS  317, 
319;   McArthur,  Ins.  p.  245. 

It  is  further  urged  in  argument  that  such 
a  collision  as  occum^d  in  this  case  ought  not 
to  be  held  as  Included  in  the  words  of  the 
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lueniorandum,  because.  If  It  were,  the  great- 
fi-  and  more  serious  tlie  collision  might  be, 
»'Xteii(lln.ic  possibly  so  far  ns  to  render  the 
vessol  unseawortljy,  the  nmre  cerrninly  It 
o  Aould  appear  that  the  company  would  be 
•  liable  for  the*8iibseqnent  loss,  and  lience  the 
underwriter  might  be  held  for  a  loss  Lap- 
|;ening  by  reason  of  the  unseawortldness  of 
the  veshel  existing  at  the  time  she  commen- 
ced her  voj'age,  whicli  would  overturn  the 
well-settled  rule  in  such  case.  The  answer 
to  this  argument  is  t'lat  the  warranty  that 
tlie  ship  is  scawortliy  a[>plles  to  every  insur- 
ance for  a  voyacre.  including  insurance  on 
cargo,  notwithstanding  the  owner  of  the  car- 
go has  no  power  to  make  the  ship  seaworthy. 
The  warranty  Is  absolute,  and  a  breach  of 
this  Implied  condition  makes  the  policy 
wholly  void,  so  that  It  Is  immaterial  whether 
the  loss  claimed  was  In  any  way  connected 
with  the  unseaworthiness  or  totally  indepen- 
dent of  It  Lown.  Ins.  §  170;  McArthur,  Ins. 
p.  24;   Marsh.  Ins.  pp.  153,  IGO. 

From  this  review  of  the  authorities  In 
England,  there  can  be  no  doubt  that  If  a  ship 
he  once  In  collision  during  the  adventure, 
after  the  goods  are  on  board,  the  Insurers 
are,  by  the  law  of  England,  liable  for  a  loss 
covered  by  the  general  words  In  the  policy, 
although  such  loss  is  not  the  result  of  the 
original  collision;  and,  but  for  the  collision, 
would  have  been  within  the  exception  con- 
tained In  the  memorandum,  and  free  from 
particular  average  as  therein  provided.  It 
is  not  material  now  to  Inquire  as  to  the 
course  of  reasoning  by  which  this  construe- 
t  ion  of  the  language  of  the  memorandum  was 
reached.  Having  decided,  more  than  a  hun- 
<lred  years  ago,  what  the  meaning  was,  that 
meaning  has  been  continuously  attributed  to 
the  memorandum  by  the  English  courts  up 
to  the  present  time.  The  fact  that  the  un- 
derwriters still  continue  Its  use  under  such 
circumstances  shows  that  they  have  adopted 
this  construction,  and  that  they  Intend  this 
meaning.  Any  additional  exception  which 
they  have  placed  In  the  memorandum  since 
the  first  decision,  and  which  forms  a  part  of 
the  original  exception,  must  be  given  the 
same  meaning.  Originally,  the  exception 
contained  only  the  word  *'strandlng,"  but 
subsequently,  and  at  different  times,  the 
words  "burned,  sunk,  or  In  collision"  were 
added  to  It,  and  they  must  all  be  given  the 
same  construction,  as  an  exception  that  has 
r^  been  given  to  the  word  "stranding,"  and.  If 
Tany  of  them  ♦occur,  the  memorandum  Is 
struck  out,  and  the  general  words  of  the  pol- 
icy come  in  force.  The  question  of  whether 
the  law  of  this  country  does  or  does  not  ac- 
cord with  the  law  of  England  In  this  matter 
does  not  arise  In  this  case,  and  we  express 
no  opinion  upon  that  question. 

Our  conclusion  Is  that  the  underwriters  are 
liable  for  the  loss,  under  proper  rules  of  ad- 
justment. 

The  remaining  question  relates  to  the  cor- 
rectness of  the  method  for  the  adjustment 


of  the  loM  which  has  beoi  adopted  by  the 
courts  below.  This  depends  upon  the  spe- 
cial facts,  which  will  now  be  referred  to  In 
some  detail.  The  cargo  consisted  of  about 
8().0tK)  bushels  of  wheat,  all  owned  by  the- 
libelants.  Of  that  total,  the  underwriters 
named  in  this  action  had  Insured  33,000* 
bushels,  as  already  stated.  After  the  arrival 
of  the  vessel  at  the  port  of  Boston,  In  dis- 
tress, the  wheat  was  discharged  Into  lighters 
for  examination.  A  formal  survey  was 
made,  and  tlie  wheat  was  found  badly  dam- 
aj?ed  by  sea  water,  and  unfit  for  reshlpment 
In  Its  then  condition.  Tlie  owners  of  the- 
cargo  gave  notice  of  abandonment  to  the  un- 
derwriters, which  was  not  accepted  by  tliem, 
and  the  care  of  the  cargo  was  assumecl  by 
the  owners.  A  second  survey  was  made  ott 
the  IGth  of  January,  1891,  and  after  It  was 
made  It  was  recommended  that  none  of  the 
grain  be  reshipped  In  its  then  condition;  and 
it  was  also  recommended  that,  as  there  were 
no  facilities  for  reconditioning  the  grain  at 
the  port  of  Boston,  it  ought  to  be  promptly 
sold  for  the  benefit  of  all  concerned.  Nev- 
ertheless arrangements  were  entered  Into- 
with  persons  at  Boston,  and  such  of  the- 
grain  as  was  capable  of  being  so  treated  was 
cleaned,  separated,  and  generally  recondi- 
tioned, so  far  as  possible;  and  a  survey 
made  on  the  2l8t  of  February  showed  that 
as  the  result  of  this  treatment  the  wheat  had 
been  considerably  Improved,  and  saved  from 
further  deterioration,  making  it  of  greater 
market  value  than  before  the  treatment.  On 
February  28th  another  and  last  survey  was 
held  on  the  cargo,  from  which  It  appeared, 
that  about  50,000  bushels  were  in  fair  mer- 
chantable condition,  though  slightly  damp». 
and  having  a  slight  smell.  About  17,000 
bushels  were  slightly  damp,  and  had  a  smeU;? 
caused  by  slight  mixture  of^damaged  grains.* 
The  opinion  of  the  surveyor  was  that  "con- 
stant care  Is  required  to  keep  the  property 
from  further  deterioration;  therefore,  should 
a  shipment  to  Lisbon  be  contemplated,  would 
advise  that  the  above-mentlcMied  lots  be  kept 
In  separate  holds  or  bins  while  In  transit, 
and  think  by  so  doing  wonid  carry  to  Lisbon 
without  further  deterioration." 

From  the  time  of  the  arrlyal  of  the  ship  at 
Boston  negotiations  had  been  carried  on  be- 
tween the  agents  of  the  libelants  and  the 
agents  of  the  ship,  and  also  with  the  insur- 
ers, for  breaking  up  the  voyage  at  Boston, 
on  the  theory  that  the  disaster  which  had 
overtaken  the  vessel  had  so  damaged  the  car- 
go with  reference  to  the  port  of  destination 
that  the  venture  was  practically  frustrated, 
and  that  it  would  cost  more  to  carry  the 
grain  to  Lisbon,  after  being  reconditioned, 
and  paying  all  the  charges  upon  the  cargo, 
than  the  whole  grain  would  be  worth  upon 
its  arrival.  The  agents  of  the  ship  had  been 
disinclined  to  permit  the  voyage  to  be  bro- 
ken up  without  full  payment  of  freight  On 
February  20,  1891,  all  the  underwriters  on 
the  cargo,  including  this  company,  a^^reed  1&  < 
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writing  tliat  the  payment  of  a  certain  amonnt 
of  freight  en  the  damaged  cargo,  and  the  ac- 
■ceptanee  and  sale  of  the  cargo  by  the  own- 
ers, should  be  without  prejudice  to  any  of 
the  rights  or  claims  the  shippers  of  the  cargo 
might  have  against  the  insurers,  and  should 
not  be  considered  a  waiver  or  acceptance  of 
an  abandonment,  nor  should  it  prejudice  any 
^efenae  that  the  insurers  of  the  cargo  might 
have  under  their  contract  of  insurance.  It 
was  also  agreed  that  the  amount  of  the 
freight  agreed  upon  was  to  be  a  recoverable 
item  in  any  claim  except  for  general  aver- 
age; but  that,  notwithstanding,  the  cargo 
owners  might  demand  its  allowance  in  gen- 
erel  average.  On  the  27th  of  February,  1891, 
the  agents  of  the  ship  entered  into  an  agree- 
ment with  the  agents  of  the  owners  of  the 
cargo  to  surrender  the  cargo  to  Its  owners 
free  from  liens  in  consideration  of  the  pay- 
ment of  $3,600  as  full  freight  on  the  cargo. 
Some  other  conditions  were  imposed,  not 
material. 

It  also  appears  that  the  condition  of  af- 
fairs in  relation  to  the  shipment  of  wheat  to 
^  Portugal  was  very  peculiar.  There  was  a 
*'  very  high  duty  on  wheat  imported  into  that 
-•country,* which  apparently  applied  aa  well  to 
damaged  as  to  sound  wheat  Damaged 
grain  was  unsalable  there,  and  In  many  cas- 
es the  authorities  have  not  permitted  it  to 
be  landed.  It  was  difficult  to  establish  a 
market  price  in  Portugal,  because  but  little 
wheat  was  sold  there  in  open  market;  most 
■of  it  being  imported  by  millers  to  be  ground 
into  flour;  and  millers  were  only  allowed  to 
import  and  grind  a  certain  fixed  quantity  of 
foreign  wheat  Other  ports  of  Europe,  such 
as  Liverpool  and  Antwerp,  to  which  some  of 
this  wheat  was  subsequently  shipped  by  Its 
purchasers,  were  not  subject  to  the  same 
conditions.  In  them  it  seems  that  damaged 
grain  might  be  disposed  of,  and  that  it  pos- 
sessed a  market  value. 

Of  the  wheat  covered  by  the  policy  Issued 
by  this  particular  company  there  were  sold 
at  Boston,  for  the  benefit  of  all  concerned, 
32,740s/eo  bushels,  the  net  proceeds  of  which 
amounted  to  $23^554.15,  which,  being  de- 
ducted from  the  value  of  the  3;i.000  bush- 
eks,  as  named  in  the  policy,  ^0,8S7,  left  $12,- 
332.85  as  the  amount  of  the  loss  claimed  by 
the  libelants,  as  covered  by  the  two  policies 
upon  this  particular  wheat  about  one-half 
of  which  was  claimed  under  the  policy  in 
suit,  to  wliich  were  added  several  other  char- 
ges, and  then  some  deductions  were  made, 
making  the  total  amount  of  the  claim  against 
this  company  $10.4.'j1.34. 

The  commissioner  to  whom  it  was  referred 
by  tiie  district  court  to  assess  the  damages 
sustained  by  the  libelants  held,  upon  the  facts 
given  in  evidence  before  him  (most  of  which 
■are  above  set  forth),  that  it  was  proper  to 
break  up  the  voyage,  and  sell  the  cargo  in 
Boston,  and  that  it  was  also  proper  to  adjust 
Tthe  loss  by  deducting  the  amount  for  which 


the  wheat  sold  at  Boston  from  the  value  as 
named  in  the  policy;  and  he  held  the  in- 
surers liable  for  the  difference,  and  added 
other  Items  not  necessary  at  this  time  to 
state  in  detail.  The  commissioner  treated 
the  loss  as  one  which  is  technically  called 
a  "salvage  loss."  He  found  that,  while  it 
was  not  certain  that  the  whole  cargo,  after 
being  reconditioned,  would  have  been  seri- 
ously deteriorated,  or  have  been  wholly  spoil- 
ed In  a  physical  sense  if  reshipped  to  Lisbon,^ 
because  it  had  been  greatly  improved  by  thet* 
reconditioning  process,  and  possibly*  might t 
have  arrived  without  further  serious  deterio- 
ration, yet,  in  consideration  of  the  facts  ap- 
plicable to  this  case,  including  all  the  cir- 
cumstances surrounding  it  and  above  stated, 
the  cargo  should  in  fact  be  regarded  as  whol- 
ly spoiled,  in  that  practically  it  would  have 
been  almost  valueless  at  Lisbon,  owing  to 
the  peculiar  laws  governing  that  port  And  he 
adds:  '^Taking  the  decisions  of  the  cajes 
and  the  definitions  of  the  text  writers  togeth- 
er,  a  fair  statement  of  the  law  applicable  to 
this  case  would  seem  to  be  that  the  whole 
cargo  having  been  necessarily  sold  in  Boston, 
for  the  benefit  of  all  concerned,  the  under* 
writers  are  liable  for  the  differences  between 
the  sums  realized  at  the  sale  and  the  valua- 
tion in  the  policies." 

The  hisurance  company  claims,  if  liable  at 
all,  that  its  liability  should  be  adjusted  with 
reference  to  the  rules  which  obtain  in  cases 
of  a  particular  average  loss;  that  although 
in  most  cases  that  kind  of  a  loss  is  adjusted 
at  the  port  of  desthiation,  yet  as  in  this  case 
the  wheat  was  sold  in  Boston,  at  the  urgent 
request  of  its  owners,  and  the  voyage  broken 
up  at  that  port  Boston  should,  therefore,  be 
treated  the  same  as  if  the  policy  had  named 
that  place  as  the  port  of  destination  instead 
of  Lisbon,  for  all  purposes  of  the  risk;  and 
in  such  case,  where  the  port  of  destination 
has  been  reached,  and  only  a  part  oC  the 
cargo  Is  damaged,  the  rule  of  adjustment 
must  be  that  which  obtains  in  the  case  of  a 
particular  average  loss. 

The  rule  for  computing  a  technical  particu- 
lar average  loss  has  been  In  existence  for 
over  a  hundred  years,  and  is  well  known 
and  understood.  The  case  of  Lewis  y.  Bnck- 
er,  2  Burrows,  1167,  was  decided  by  the  court 
of  king's  bench.  Lord  Mansfield  delivering 
the  judgment,  in  1761,  and  the  case  of  John- 
son V.  Sheddon,  2  Bast  681,  was  decided  by 
the  same  court  In  a  judgment  delivered  by 
Mr.  Justice  Lawrence.  Those  cases  hold  that 
the  damaged  goods,  upon  reaching  their  des- 
tination, must  be  at  once  sold  for  the  best 
price  that  can  be  had.  It  is  then  to  be  de- 
termined what  the  goods  would  have  been 
worth  in  the  same  market  had  they  been., 
sound,  and  the  difference  between  the  sound  g 
value  and  the  proceeds  of  the^sale  of  the^ 
damaged  article  gives  the  ratio  of  deteriora- 
tion, and  the  underwriter  is  to  pay  this  ratio 
or  percentage  of  loss  on  the 
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8m  2  Marsh.  Ins.  (2d  Am.  from  2d  Londoa 
Ed.)  ezs;  LowD.  Ins.  {  269  et  seq.;  McAr- 
thiir,  Ins.  207. 

The  company  also  insists  that  the  libelants, 
at  the  time  they  filed  their  libel,  did  not 
claim  as  for  a  constructive  total  loss,  or,  in 
other  words,  did  not  claim  a  salvage  loss,  but 
that  in  their  libel  they  described  their  loss  as 
a  partial  one;  and  the  company  says  that  it 
was  upon  such  issue  that  the  question  was 
tried  before  the  commissioner,  and  that  it 
appeared  from  the  evidence  taicen  before 
him  that  it  was  a  case  for  the  application  of 
the  strict  technical  rule  adopted  in  the  ad- 
justment of  a  particular  average  loss. 

We  think  there  is  no  substantial  ground  for 
the  contention  that  the  libelants  had  not 
claimed  a  salvage  loss  in  their  libel.  It  Is 
true  that  in  the  fourth  clause  of  the  libel  filed 
by  the  libelants  they  describe  the  loss  for 
which  the  company  were  bound  to  pay  as  a 
pai*tlal  as  well  as  a  total  loss,  but  in  the  third 
paragraph  they  allege  an  abandonment  by 
them  after  the  damage  to  the  wheat  and  its 
arrival  at  the  port  of  Boston,  and  the  refusal 
to  accept  such  abandonment  by  the  com- 
pany; and  in  the  sixth  paragraph  of  the  libel 
they  claim  the  right  to  recover  the  difference 
between  the  amount  realized  upon  the  sale 
of  the  wheat  and  the  value  of  the  wheat  as 
stated  in  the  policy,  which  they  allege 
amounts  to  the  sum  of  $10,451.34;  together 
with  claims  for  general  average  and  special 
charges  as  therein  stated.  This  is,  in  sub- 
stance, a  claim  as  for  a  salvage  loss.  In  their 
claim  before  the  commissioner  the  libeianta 
also  showed  their  purpose  to  obtain  damages 
upon  the  same  theory. 

In  regard  to  these  conflicting  claims  as  to 
the  proper  theory  upon  which  the  loss  should 
be  adjusted,  we  think,  under  the  peculiar 
facts  of  this  case,  that  the  method  adopted 
by  the  commissioner  was  proper.     It  is  not 
denied  that  if  a  ship  at  an  intermediate  port 
sells  a  part  of  her  cargo  which  has  been  so 
19  injured  by  perils  insured  against  as  that  it 
5  is  unfit  to  be  carried  further,  it  may  be  sold 
*  at  that  port,  and  the  loss  be  adjusted *as  a 
salvage  loss;   that  is,  the  value  of  the  goods 
stated  in  the  policy  is  to  be  paid  after  deduct- 
ing the  amount  realized  on  the  sale  of  the 
damaged  goods. 

The  case  here  presented,  however.  Is  one 
where  the  whole  cargo  has  been  sold  by  the 
assured,  the  cargo  owner,  in  an  intermediate 
port  (where  the  voyage  was  broken  up  by 
common  consent),  and  where  the  sale  wns  for 
the  benefit  and  with  the  consent  of  all  con- 
cerned, and  for  the  purpose  of  preventing 
greater  loss.  'Boston  cannot  and  ought  not  to 
be  regarded  as  the  port  of  destination  for  any 
purpose.  It  was  a  port  of  refuge,  where  the 
whole  cargo  was  sold,  instead  of  but  a  part, 
and  it  was  sold  in  order  to  make  the  loss  as 
small  as  possible.  Under  such  circumstances, 
is  the  rule  of  adjustment  to  be  the  same  as 
where  a  part  of  the  cargo  has  been  damaged. 


and  necessarily  sold  at  tn  intermediate  portr 
or  must  the  loss  be  adjusted  by  reference  U^ 
the  role  adopted  in  cases  of  particular  aver- 
age? 

The  voyage,  it  must  be  recollected,  was  not 
broken  up,  or  the  cargo  delivered  to  its  own- 
ers for  their  sole  benefit.  Very  probably  they 
were  the  prime  movers  in  proceedings  for  its 
sale,— that  is,  in  obtaining  the  consent  of  all 
parties  interested  in  the  cargo  for  its  sale  at 
Boston,— but  it  is  evident  that  the  sale  was  In 
fact  made  for  the  mutual  benefit  of  alL  The 
peculiar  law  in  relation  to  the  importation  of 
damaged  wheat  into  Portugal,  and  the  seem- 
ing certainty  that  to  carry  it  there  under  the 
circumstances  would  result  In  a  greater  loss 
to  the  Insurers  then  to  sell  the  wheat  in  Bos- 
ton, renders  it  quite  clear  that  it  was  to  the 
interest  of  the  insurers,  as  well  as  the  owners, 
to  terminate  the  voyage,  and  sell  the  wheat 
for  the  benefit  of  all  concerned  at  Boston. 

Under  these  facts,  it  would  seem  to  be  true 
that  this  cargo,  being  partly  damaged,  was 
necessarily  sold  at  the  port  of  refuge,  and  that 
In  maldng  such  sale  the  insurers  sustained  no 
damage,  but,  on  the  contrary,  received  bene- 
fits.   In  this  state  of  the  case  we  see  no  rea- 
son why  the  sale  of  the  whole  cargo  should 
not  be  made  upon  the  same  principles  that 
obtain  in  case  of  the  sale  at  a  port  of  refuge^ 
of  that  portion  of  the  cargo  which  has  been^ 
damaged  and  is  unfit  for  transportation*to  the* 
port  of  destination.    In  other  words,  we  think 
a  loss  under  such  facts  should  be  adjusted  as 
a  salvage  loss.    The  court  below,  speaking  by 
Acheson,  circuit  Judge,  in  this  case  said: 

''We  have  carefully  examined  the  evidence, 
and  the  legal  authorities  cited,  and  are  not 
convhiced  that  the  commissioner  erred  either 
in  his  findings  of  fact  or  in  his  method  of  esti- 
mating the  loss  on  the  cargo.  The  breaking 
up  of  the  voyage  and  the  sale  of  the  cargo  at 
the  port  of  distress  were  not  for  the  benefit  of 
the  insured  solely.  What  was  thus  done  was 
really  for  the  advantage  of  all  persons  inter- 
ested, including  the  underwriters.  As  we 
have  already  seen,  the  wheat  was  all  more  or 
less  damaged.  Now,  It  appears  that  the  con- 
dition of  affairs  in  Portugal  with  respect  to 
the  importation  of  wheat  is  peculiar,  and  that 
damaged  grain  is  unsalable  there.  The  find- 
ing of  the  commissioner  is  that  the  Liscard's 
wlieat  would  have  been  almost  valueless  at 
Lisbon.  The  evidence  certainly  warrants  the 
conclusion  that  the  loss  to  the  appellant  would 
have  been  greater  had  the  cargo  gone  to  Lis- 
bon. We  agi*ee  with  the  commissioner  and 
the  court  below  in  the  view  that  the  adventure 
was  practically  frustrated,  and  hence  Justifia- 
bly abandoned;  and  that,  under  the  special 
circumstances,  the  sale  of  the  wheat  at  Bos- 
ton may  fairly  be  considered  to  have  been 
made  from  necessity  for  the  benefit  of  all 
concerned.  Mr.  Parsons  (2  Pars.  Mar.  Ins. 
411)  says  that  if  a  ship  at  an  Intermediate  port 
finds  a  part  of  its  cargo  so  injured  by  sea 
damage  that  it  is  unfit  to  be  carried  on»  it  may 
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t)t  Bold  at  that  port,  and  the  loss  adjusted  as 
a  salyage  loss.  Mr.  Phillips  (2  Phil.  Ins.  § 
1480)  says,  speaking  of  an  adjustment  as  upon 
a  salvage  loss:  'The  underwriter  is  liable  for 
such  an  adjustment  of  a  particular  average 
only  in  cases  where  the  sale  at  an  interme- 
diate port  is  obviously  expedient,  and  made 
on  account  of  damage  by  the  perils  insured 
against;  where,  If  the  subject  were  forwarded 
to  the  port  of  destination.  It  would  be  greatly 
diminished  In  value,  or  be  of  no  value,  on  ar- 
riving there.'  We  think  that  the  present  case 
falls  within  the  rule  even  as  thus  laid  down, 
^and  that  the  appellant  Is  Justly  chargeable 
ilwlth  the  difference  between  the  valuation  In 
«  the^pollcy  and  the  sum  realized  by  the  sale, 
and  that  the  adjustment  upon  that  basis  was 
correct" 

We  agree  with  the  views  thus  expressed, 
and  hold  that  the  method  of  adjustment  pur- 
sued by  the  commissioner,  and  affirmed  by 
both  courts  below,  was,  under  the  special  cir- 
cumstances of  this  case,  a  proper  and  correct 
one. 

We  have  examined  the  other  objections  tak- 
en to  the  commissioner's  report,  and  are  of 
opinion  that  they  are  not  well  founded.  The 
decree  must  be  affirmed. 


(167  U.  S.  1) 

COMPTON  V.  JESUP  et  aL 

(Muy  10,  18970 

No.  314. 

ilAILBOAD  MORTOAGB  FOBECX<OSURES — DeCBBB  OV 
SaLB  —  HCSEUVATIUN   OF   LiCNOU'S 

Rights— Kes  Judicata. 
1.  One  0..  holding  railroad  equipment  bonds 
iiot  secured  oy  mortgage,  obtained  a  decree  from 
(.lie  Ohio  supreme  court  declaring  them  a  lien  on 
[he  divisions  of  the  road  lying  in  Ohio  and  In- 
<]iana,  and  awarding  him  an  order  of  sale  of  the 
Uliio  Division.  At  this  time  the  Ohio  and  In- 
diana Divisions  were  covered  by  divisional  mort- 
^ttgcA,  and  also  by  subsequent  mortgages  on  the 
whole  road.  Before  the  Ohio  decree  was  exe- 
cuted, C.  became  a  party  to  proceedings  brought 
to  foreclose  one  of  these  latter  mortgages,  which 
jjroceedings  were  conducted  concurrently  in  the 
federal  circuit  courts  in  Ohio  and  Indiana,  and 
^et  up  his  lien  therein  under  the  Ohio  decree. 
Without  waiting  to  determine  the  validity  of 
this  lien,  the  federal  courts,  on  application  of 
other  parties,  who  were  anxious  to  have  an 
early  sale  of  the  road,  entered  identical  orders 
of  foreclosure  and  sale,  which  reserved  C.'s 
rights  for  future  determination;  expressly  de- 
•claring  that,  if  his  lien  should  be  sustained,  the 
purchasers  at  the  sale,  and  their  successors  in 
title,  should  within  10  days  pay  him  the  amount 
of  the  Ohio  decree,  with  interest,  in  default 
whereof  the  court  should  resume  possession  of 
the  property  affected  by  his  lien,  and  enforce  the 
same  "by  a  resale  of  said  proiierty  or  otherwise, 
'IS  the  court  may  direct.**  These  decrees  were 
<issented  to  by  all  parties,  and  no  appeals  there- 
from were  taken.  At  subsequent  terms  the  two 
courts  entered  further  decrees  sustaining  C.'s 
lien,  but  refusing  him  a  resale  of  the  property, 
and  limitiiipr  his  remedy  to  a  right  to  redeem  the 
prior  diTisional  mortgages  in  Ohio  and  Indiana. 
HeUlf  that  in  so  limiting  his  remedy  the  court 
erred,  as  ail  parties,  having  assented  to  the  de- 
cree of  foreclosure  and  sale,  and  shared  in  the 
benefits  of  the  early  sale  thereby  obtained,  were 
ix)und  by  its  provisions  in  respect  to  C.'s  lien, 
and  that  the  divisional  mortgagees,  who  had  al- 


so acquiesced  In  the  decrees  and  shared  in  the 
benefits  thereof,  though  not  parties  thereto,  were 
also  bound  by  its  terms,  ana  could  therefore  not 
object  to  a  resale. 

2.  Hddf  further,  that  C.  was  entitled  to  have 
the  prior  mortgages  on  the  Ohio  Division  reduced 
by  the  net  eammgs  of  the  mortgaged  property 
accruing  In  the  hands  of  the  company  to  which 
It  was  conveyed  by  the  purchasers  at  the  fore- 
closure sale,  since  that  company  must  be  regard- 
ed as  a  party  in  possession  under  the  express 
terms  of  the  decree  of  sale,  and  therefore  as  sus- 
taining a  trust  relation  to  O. 

3.  C.  having  taken  an  appeal  from  the  decree 
of  the  federal  court  In  Ohio  sustaining  his  lien 
and  limiting  his  remedy,  but  having  failed  to 
appeal  from  the  like  decree  entered  in  Indiana, 
held,  further,  that  the  Indiana  decree  did  not 
render  the  questions  Involved  res  judicata,  so  as 
to  preclude  0.  from  maintaining  his  appeal  from 
the  Ohio  decree  in  respect  to  the  property  within 
the  jurisdiction  of  that  court 

*  This  case  comes  to  this  court  oa  a  certlfl-* 
cate  from  the  United  States  circuit  court  of 
appeals  for  the  Sixth  circuit  (10  C  a  A.  897, 
68  Fed.  263)  propounding  questions  concern- 
ing which  instmctions  are  asked,  in  accord- 
ance with  section  6  of  the  act  to  estabUsh 
circuit  courts  of  appeals,  approyed  March  8> 
1891. 

The  statement  of  facta  and  qneatlona  are 
as  follows: 

*'Thl8  is  an  appeal  from  that  part  of  a  de- 
cree in  a  railroad  mortgage  foredoeure  rait, 
rendered  by  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Ohio, 
which  fixes  the  priority  of  a  lien  of  the  ap- 
pellant, and  prescribes  the  remedy  for  its 
enforcement  James  Gompton,  the  appel- 
lant, was  a  citizen  of  the  District  of  Colum- 
bia. Holding  equipment  bonds  issued  by  the 
Toledo  &  Wabash  Railway  Company,  which 
subsequently  became  one  of  the  constituent^ 
*companles  of  the  Wabash  System,  he  ob-* 
tained  a  decree  from  the  Ohio  supreme  court 
declaring  them  to  be  a  valid  Hen  on  that  part 
of  the  main  line  of  the  Wabash  System 
reaching  from  Toledo  west  to  the  Illinois 
line,  and  awarding  to  him,  as  a  means  of  en- 
forcing the  lien,  an  order  for  sale  of  the  por- 
tion of  the  line  lying  in  Ohio.  46  Ohio  St. 
592,  16  N.  E.  110,  and  18  N.  B.  380.  ShorUy 
after  the  entry  of  this  decree  by  the  Ohio 
supreme  court,  and  before  it  was  executed, 
upcm  the  prayer  of  the  complainant  and  a 
cross  complainant  In  the  foreclosure  proceed- 
ings In  the  court  below,  and  after  the  filing 
of  the  necessary  affidavit,  the  court  entered 
an  order  based  on  section  8  of  the  act  of 
congress  of  March  3,  1875,  directing  that 
Compton  be  served  with  subpoena  in  the 
District  of  Columbia,  and  required  to  appear 
and  set  up  his  Hen  In  this  cause.  The  or- 
der was  complied  with,  and  Compton,  ap- 
pearing only  for  the  purpose  of  objecting  to 
the  validity  of  the  service,  moved  the  court 
to  set  the  service  aside  and  to  dismiss  him 
from  the  case.  The  motion  was  overruled. 
He  then  demurred  to  the  jurisdiction,  on  the 
ground  that  citizens  of  the  same  state  ap- 
peared on  both  sides  of  the  controversy.  His 
demurrer  was  overruled.  The  amendments 
to  the  bill  and  cross  bills  concerning  Gomp- 
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ton  denied  the  validity  of  h!s  lien,  and  as- 
serted that  he  was  estopped  by  matter  of 
record  to  claim  a  Hen,  because  of  a  decree 
of  the  supreme  court  of  the  United  States, 
to  which  he  was  In  law  privy.  In  the  cai^e 
of  Railway  Co.  v.  Ham,  5  Sup.  Ct.  lOSl, 
denying  the  existence  of  a  lieu  In  favor 
of  the  equipment  bondholders.  Compton,  in 
Ills  answers  which  he  tiled  after  his  de- 
luun-er  was  overruled,  set  up  his  lien  as 
declared  by  the  Ohio  supreme  court  decree, 
and  his  right  thereunder  to  have  the  Ohio 
Division  sold  to  satisfy  it.  Compton  also 
claimed  in  his  answer  that  bis  bonds  were  a 
first  lien  upon  certain  terminals  of  the  de- 
fendant company  at  Toledo,  on  the  ground 
that  the  Ohio  diyislonal  mortgage  did  not 
cover  this  property.  The  court  below  ad- 
judged that  Compton  had  a  valid  lien  on  the 
Ohio  and  Indiana  Lines  by  virtue  of  the  Ohio 
decree,  but  denied  his  right  to  a  first  lien 
on  the  Toledo  terminals,  or  to  a  separate 
sale  of  the  Ohio  Line,  and  declined  to  afford 
•  him  any  relief  but  that  of^redeemlng  the  four 
divisional  mortgages,  two  on  the  Ohio  Line 
and  two  on  the  Indiana  Line,  by  the  pay- 
ment of  about  $8,000,000.  The  sale  under 
the  decrees  of  foreclosure  in  the  court  below, 
against  Compton's  objection,  took  place  be- 
fore the  validity  and  character  of  his  lien 
were  determined,  and  a  provision  was  insert- 
ed in  the  decree  saving  his  rights.  Compton 
contended  that  the  language  of  this  saving 
clause  entitled  him  to  the  payment  of  his 
lien  by  the  purchajser,  or,  In  default  thereof, 
a  resale  of  the  Ohio  part  of  the  railroad.  At 
the  hearing  of  the  appeal  a  motion  was  made 
to  dismiss  on  the  ground  that  the  same  de- 
cree as  that  here  appealed  from  was  entered 
by  the  United  States  circuit  court  for  Indi- 
ana in  a  case  between  the  same  parties. 

**This  appeal  presents  the  questions: 

"(1)  Had  the  court  jurisdiction  of  the  origi- 
nal bill? 

"(2)  Had  it  power  to  make  Compton  party 
by  substituted  service? 

"(3)  Was  Compton  estopped  to  assert  a  lien 
for  his  bonds  by  a  decree  of  the  United 
States  circuit  court  for  Indiana  denying  it 
for  bonds  of  the  same  kind  in  what  was 
claimed  to  be  a  representative  suit? 

"(4)  Did  the  Ohio  divisional  mortgages  not 
cover  certain  after-acquired  terminal  prop- 
erty at  Toledo,  so  that  Compton  had  a  first 
lien  thereon? 

"(5)  What  was  the  effect  of  the  proviso  in 
the  decree  of  sale  upon  Compton*s  rights  and 
remedy? 

•*(6)  What  relief  was  he  entitled  to  under 
the  Ohio  decree? 

"(7)  Is  Compton  estopped  to  prosecute  this 
appeal  by  the  fact  that  a  decree  identical  In 
terms  with  the  one  here  appealed  from  was 
entered  in  the  United  States  circuit  court  for 
Indiana,  and  has  not  been  appealed  from? 

•*The  facts  of  the  case  are  quite  compli- 
cated, and  many  of  them  must  be  stated,  for 
A  clear  understanding  of  the  issues. 


'"The  Wabaah*  St  Lonls  &  Pacific  Railway 
Company,  usually  known  as  the  Wabash 
System,  comprised,  as  its  main  line,  a  rail* 
road  which  ran  from  Toledo,  Ohio,  west 
through  Ohio,  Indiana,  Illinois,  and  Missouri, 
to  Kansas  City.  It  was  the  result  of  a  con- 
solidation of  separate  railroads,— one  in  Ohio,^ 
*one  in  Indiana,  three  or  four  in  Illinois,  and* 
one  or  more  in  Missouri.  First,  the  Ohio 
and  Indiana  companies  were  consolidated; 
then,  the  companies  east  of  the  Mississippi 
river;  and  finally,  in  1880,  all  of  them  were 
united  in  the  Wabash,  8t  Louis  &  Pacific 
Company.  Many  of  the  constituent  compa- 
nies had  issued  bonds  secured  by  mortgage 
upon  their  respective  lines,  and  as  consolida- 
tions took  place  the  new  companies  assumed 
the  obligation  of  the  mortgage  and  bonded 
debts  of  their  constitnents.  When  the  Ohio 
and  Indiana  companies  were  anited  in  1858 
under  the  name  of  the  Toledo  &  Wabash 
Railway  Company,  there  were  two  mort- 
gages on  the  Ohio  part,— one  to  the  Farmers* 
Loan  &  Trust  Company,  trustee,  to  secure 
$900,000  of  bonds,  and  a  second  to  B.  D.  Mor- 
gan, trustee,  to  secure  bonds  amounting  to 
$1,000,000.  There  were  also  two  mortgages 
on  the  Indiana  part,— one  to  the  Farmers' 
Loan  &  Trust  Company,  trustees,  for  $2,500,- 
000,  and  a  second  to  E.  D.  Morgan,  trustee, 
for  $1,500,000.  The  Toledo  &  Wabash  Com- 
pany in  1862  issued  equipment  bonds  to  the 
amount  of  $600,000,  but  gave  no  mortgage  to 
secure  them.  It  is  $150,000— par  value— of 
the  equipment  bonds  which  Is  the  subject- 
matter  of  this  appeal.  In  1866  the  Toledo 
&  Wabash  Railway  Company  united  with 
several  Illinois  companies,  and  became  the^ 
Toledo,  Wabash  &  Western  Company,  with 
a  line  reaching  from  Toledo  to  the  Missis- 
sippi river.  It  was  this  consolidation  which 
the  supreme  court  of  Ohio  held,  by  virtue  of 
the  Ohio  statute  authorizing  it,  to  have  the 
effect  of  fastening  the  equipment  bonds  as 
a  lien  on  the  property  of  the  Toledo  &  Wa- 
bash Railway  Company  which  passed  to  the 
new  company.  The  articles  of  agreement 
contained  the  following  provisions: 

"  *Now,  therefore,  the  said  companies,  by 
their  respective  directors,  agree  to  consoli- 
date their  said  roads,  property,  and  capital 
stock  into  one  company,  upon  the  basis  and 
conditions  hereinafter  specified,  to  be  sub- 
mitted by  the  directors  of  each  of  said  roads 
to  the  stockholders  thereof  for  ratification, 
to  wit: 

•*  The  Toledo  and  Wabash  Railway  Com- 
pany enters  into  said  consolidation  on  the 
following  basis,  viz.: 

♦its  capital  is $10,000,000» 

Composed  as  follows:  ^^ 

First  mortpagre  bonds ; .  •  •  •       8,400,000 

Second  mortpajje  bonds 2,500.000 

Convertible  equipment  bonds 600,000 

Convertible  preferred  stoclc 1.000,000 

Common  stock 2,500,000 

•        •••#•#• 
"  Tt  is  further  agreed  that,  on  the  terms 
and  conditions  above  specified/  theJto 
*  Digitized  by*'  -■'  '* 
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road  companies  hereto  do  agree,  each  for 
itself  severally,  that  the  several  companies 
named  shall  be,  and  they  hereby  are,  con- 
solidated Into  and  form  one  corporation,  etc. 

"  *It  is  further  agreed  that  the  bonds  and 
other  debts  hereinabove  specifled,  In  the 
manner  and  to  the  extent  specified,  and  not 
-otherwise  provided  for  in  this  agreement, 
shall,  as  to  the  principal  and  interest  there- 
of, as  the  same  shall  respectively  fall  due, 
be  protected  by  the  said  consolidated  com- 
pany, according  to  the  true  meaning  and  ef- 
fect of  the  instruments  or  bonds  by  which 
such  Indebtedness  of  the  several  consolidat- 
ing companies  may  be  evidenced/ 

•The  new  company,  the  Toledo,  Wabash  & 
Western  Railway  Company,  shortly  after 
the  consolidation  offered  a  mortgage  to  Knox 
and  Jesup,  trustees,  upon  its  entire  road, 
known  as  the  'Consolidated  Mortgage,'  with 
Che  purpose  therein  recited  of  using  the  pro- 
ceeds of  their  sale  to  take  up  and  refund  all 
previous  indebtedness,  including  the  equip- 
ment bonds.  The  purpose  was  never  car- 
ried out,  but  some  $2,500,000  of  bonds  were 
issued,  and  the  proceeds  expended  for  the 
use  of  the  company.  In  the  foreclosure  of  a 
subsequent  mortgage  called  the  *Gold-Bond 
Mortgage,'  and  the  consequent  reorganiza- 
tion, the  property  of  the  Toledo,  Wabash  & 
Western  Company  passed,  subject  to  all  pre- 
vious mortgages,  to  a  consolidated  company 
of  the  same  three  states,  called  the  Wabash 
Railway  Company,  which  issued  bonds 
amounting  to  $2,000,000,  secured  by  mort- 
gage on  Its  line  to  Humphreys  and  Lindley, 
•  trustees.  In  the  decree  for  sale  and  deeds 
under  it,  It  was  provided  that  the  sale  should 
be  without  prejudice  to  the  equipment  bond- 
holders* rights  which  were  left  open.  Then 
the  Wabash  Company  united  with  a  Missouri 
company  to  make  the  Wabash,  St.  Louis  & 
Pacific  Company  a  consolidated  company  of 
Ohio,  Indiana,  Illinois,  and  Missouri,  with  a 
line  of  railway  extending  from  Toledo  to 
Kansas  City.  This  company  issued  bonds 
amounting  to  $17,000,000,  and  secured  them 
by  mortgage  on  its  entire  line  to  the  Central 
Trust  Company  and  James  Cheney,  of  In- 
«llana,  as  trustees.  In  1884  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company  filed  a 
bill  in  the  circuit  court  for  the  Eastern  dis- 
trict of  Missouri  against  the  Central  Trust 
Company,  a  citizen  of  New  York,  and  James 
Cheney,  a  citizen  of  Indiana,  trustee  under 
the  last  raorti^apje,  averring  its  Insolvency, 
iM'aylng  for  the  appointment  of  a  receiver, 
the  marshaling  of  liens  upon  It,  the  sale  of 
its  road  and  a  distribution  of  proceeds  for 
the  benefit  of  its  creditors.  A  similar  bill 
was  filod  in  the  circuit  courts  for  the  North- 
ern district  of  Ohio,  and  for  other  districts. 
Receivers  were  appointed,  who  took  posses- 
Klon  of  the  railroad,  and  operated  it.  Short- 
ly afterwards  the  Central  Trust  Company 
and  ^'heney  filed  a  bill  to  foreclose  their 
inortKa;:e  in  state  courts  of  the  several  states 


where  the  mortgaged  propertj  Ulj.  These 
suits  were  removed  to  the  proper  federal 
courts,  and  were  consolidated  with  the  in- 
solvency bills  (so  called)  already  referred  to. 
The  consolidated  causes  proceeded  to  decrees 
for  sale  in  the  various  Jurisdictions.  The 
property  was  bid  oit  in  each  court  to  James 
F.  Joy  and  others,  a  purchasing  committee, 
under  a  plan  of  reorganlxatlon  entered  into 
by  the  foreclosing  bondholders.  Tlie  sales 
were  confirmed,  and  deeds  ordered  to  be  ex- 
ecuted. The  committee  took  possession  from 
the  receivers  of  the  part  of  the  railroad  west 
of  the  Mississippi  river,  but  for  some  rea- 
son, not  clearly  disclosed  in  the  record,  the 
court  did  not  order  the  receivers  to  dellvei 
possession  to  the  purchasers  of  the  lines  east 
of  the  Mississippi.  The  sale  of  Joy  and  as- 
sociates in  Ohio  was  subject  to  the  Hum- 
phreys and  Lindley  mortgage,  the  Knox  and 
Jesup  mortgage,  the  Gompton  lien,  if  any  he 
*had,  and  the  Ohio  divisional  mortgages.* 
While  the  railroad  in  Illinois,  Indiana,  and 
Ohio  was  still  in  the  hands  of  the  receivers, 
Knox  and  Jesup  began  the  proceeding  in 
which  this  appeal  was  taken,  by  filing  bill 
against  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  to  foreclose  their  mort- 
gage in  the  circuit  courts  of  Northern  Ohio, 
Indiana,  and  Illinois,  and  for  the  appoint- 
ment of  receivers,  and  noade  parties  defend- 
ant those  holding  mortgages  on  the  part  of 
the  road  within  each  Jurisdiction,  as  well  as 
the  purchasing  committee  at  the  former  sale. 
Humphreys  and  Lindley  and  the  Farmers* 
Loan  &  Trust  Company  filed  answers,  which 
by  stipulation  were  taken  as  cross  bills,  set- 
ting up  their  mortgage  liens  on  the  Ohio 
property,  and  praying  a  foreclosure  and  sale. 
The  bills  and  cross  bills  all  averred  that  at 
the  time  of  filing  the  same  the  road  was  in 
the  possession  of  the  receivers  appointed  by 
the  court  below  in  the  previous  foreclosure 
suit  Citizens  of  the  same  state  appeared 
on  both  sides  of  the  controversy  thus  pre- 
sented. Compton  was  made  a  party,  in  the 
way  already  stated,  both  to  the  Indiana  and 
Ohio  bills  and  cross  bills.  The  litigation  in 
the  courts  of  the  three  states  proceeded  to- 
gether. Judge  Jackson,  the  circuit  Judge  for 
the  Sixth  circuit,  and  Judge  Gresham,  the 
circuit  Judge  for  the  Seventh  circuit,  sat 
together,  heard  the  points  in  dispute  argued, 
and  made  the  same  orders  in  their  respec- 
tive Jurisdictions.  The  pleadings  in  the  court 
below  are  quite  confusing,  and  do  not  seem 
to  have  been  prepared  or  filed  with  much 
care  to  keep  separate  the  Jurisdictions  of  the 
circuit  courts  of  the  three  districts  in  which 
the  litigation  was  pending.  The  amended 
bill  of  Knox  and  Jesup  recited  that  a  similar 
bill  had  been  filed  In  the  Southern  district 
of  Illinois,  and  attached  the  same  as  an  ex- 
hibit. Both  bills  made  parties  all  persons 
having  or  claiming  an  interest  in  any  part 
of  the  line  in  the  three  states.  Among  these 
defendants  was  James  F.  Joy,  as  substitute 
ed  trustee  under  the  second  Ohio  divisional 
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mortgage,  and  also  as  snbstltnted  trnstee 
under  the  second  Indiana  divisional  mort- 
gage. The  cross  bill  of  Humphreys  and 
Llndley,  trustees  under  the  mortgage  is- 
sued by  the  Wabash  Railway  Company  on 
the  entire  line  east  of  the  Mississippi  river, 

•  made  the*  same  parties  as  in  the  amend- 
ed bill.  The  amended  cross  bill  of  the 
Farmers'  Loan  &  Trust  Company,  seeking 
to  foreclose  that  part  of  the  railroad  ly- 
ing In  Ohio,  only  made  parties  defendant 
those  having  a  mortgage  lien  on  the  Ohio 
division.  Compton  was  made  a  party  to  this 
cross  bill,  as  was  also  James  F.  Joy,  as  trus- 
tee under  the  second  mortgage  on  the  Ohio 
property.  By  some  error,  Joy,  as  an  answer 
to  the  amended  bill  of  complaint,  and  the 
cross  bills  of  Humphreys  and  Lindley  and 
of  the  Farmers'  Loan  &  Trust  Company, 
filed  the  same  answer  made  by  him  In  the 
Indiana  suit,  in  which  he  only  set  up,  and 
asked  to  be  protected  in,  his  rights  as  sub- 
stituted trustee  in  the  mortgage  of  the  Wa- 
bash &  Western  Railway  Company,  and 
made  no  averment  or  prayer  in  regard  to 
the  mortgage  on  the  Ohio  part  of  the  rail- 
road, in  which  he  had  also  been  substituted 
as  trustee  in  place  of  E.  D.  Morgan,  trustee. 
Other  answers  were  filed  by  parties  defend- 
ant, and  the  cause  proceeded  in  the  three 
different  courts  in  Ohio,  Indiana,  and  Illinois 
as  if  the  same  questions  were  pending  in 
each  court,  and  the  same  issues  were  raised, 
without  respect  to  the  territorial  Jurisdiction 
of  each  court.  Identically  the  same  decree, 
foreclosing  all  the  mortgages  on  all  the  rail- 
road property  east  of  the  Mississippi  river, 
divisional  and  otherwise,  was  entered  in 
each  district.  The  decree  was  entered  March 
23,  18S0.  Compton  was  not  required  to  an- 
swer the  bill  and  cross  bills  until  April  fol- 
lowing, but  in  fact  did  answer  March  28, 
1889,  so  that  when  the  decree  for  sale  was 
passed  the  controversy  over  his  claim  was 
not  at  issue.  Tliis  decree,  though  entered 
In  the  circuit  court  for  the  Northern  district 
of  Ohio,  purports  to  foreclose  divisional  mort- 
gages in  Indiana  and  Illinois,  and  to  order 
to  a  separate  sale  property  without  the  ter- 
ritorial juiisdiction  of  the  court,  although 
there  Is  no  prayer  for  such  relief,  and  there 
is  nothing  in  the  decree  Intended  to  operate 
upon  the  defendant  mortgagor  company  to 
compel  a  conveyance  of  property  In  another 
Jurisdiction.  Tlie  decree  provided  that  each 
division  of  the  road  covered  by  an  under- 
lying divisional  mortgage  should  be  oCfered 
separately,  and  then  the  whole  road  east  of 

othe  Mississippi  river  should  be  offered  as  a 

♦  unit.  If  the  sura  oflfered*for  the  whole  road 
exceeded  the  total  of  the  separate  bids,  the 
road  was  to  be  struck  off  to  the  one  making 
the  unit  bid,  and  the  share  of  each  division 
in  the  amount  of  the  unit  bid  was  to  be  de- 
termined in  the  proportion  of  the  separate 
bids.  ITie  decree  provided  that  no  bids 
should  be  received  on  the  Ohio  bid  which 
dia  not  equal  the  sum  due  on  both  the  Ohio 


divisional  mortgages,  and  that  no  bid  sh'onld 
be  received  on  the  Indiana  Division  which 
did  not  equal  the  amount  due  on  the  llAt 
Indiana  divisional  mortgage.  Under  this  de- 
cree, Joy  and  his  associates,  the  purchasing 
committee  in  the  previous  foreclosure  pro- 
ceedings, became  the  purchasers  of  the  road 
on  their  unit  bid  of  $15,500,000.  This  ex- 
ceeded by  several  thousand  dollars  the  sum 
total  of  the  bids  on  the  separate  divisions 
of  the  road.  The  separate  bid  on  the  Ohio 
property  amounted  to  $2,910,595.68,  or  a  lit- 
tle more  than  enough  to  pay  the  principal 
and  interest  of  the  two  divisional  mortgages. 
The  separate  bid  on  the  Indiana  Division 
was  $3,660,000.  This  was  about  $1,300,000 
less  than  would  have  been  required  to  pay 
the  second  divisional  mortgage  on  that  divi- 
sion. The  purchasing  committee  organized  a 
new  company,  called  the  Wabash  Railroad 
Company,  to  which  they  conveyed  the  rail- 
road. 

"The  new  company  was  made  a  party  be- 
low to  contest  Compton's  lien,  and  his  right 
to  a  resale  or  redemption  of  the  Ohio  prop- 
erty, and  is  a  party  to  this  appeal,  to  oppose 
the  reversal  or  modification  of  the  decree, 
claiming  to  assert  the  rights  of  all  mortgagees 
whose  Interests  passed  to  the  purchaser  by 
the  foreclosure  proceeding.  Because  of  the 
discussion  of  the  effect  of  the  decree  for  sale 
on  Compton's  right,  it  is  necessary  to  make 
a  somewhat  fuller  reference  to  it.  After 
finding  the  amount  due  upon  each  mortgage, 
and  foreclosing  each  mortgage  in  default  of 
the  several  payments  directed  to  be  made  by 
the  mortgagors,  the  decree  ordered  a  sale 
at  the  city  of  Chicago,  at  which  the  mort- 
gaged property  should  first  be  offered  for  sale 
separately,  as  described  in  each  of  the  divi- 
sional mortgages.  It  was  further  provided 
that  there  should  be  deposited  with  the  spe- 
cial master,  as  security  for  each  bid,  $100,000  jj 
in  cash  or  in  bonds;  that,  after  such  bids^had* 
been  made,  they  should  be  accepted  condi- 
tionally upon  the  result  of  the  offer  of  the 
entire  railway  as  a  unit;  that,  if  the  highest 
bid  for  the  railroad  as  an  entirety  exceeded 
the  sum  of  the  highest  bids  for  the  separate 
divisions,  the  entire  property  should  be  struck 
off  to  the  highest  bidder  for  the  entire  road; 
that  in  such  case  the  court  would  distribute 
to  each  division  Its  share  of  the  unit  bid  in 
proportion  to  the  separate  bids  received  for 
the  separate  divisions;  and  that,  in  case  of 
a  sale  of  the  property  as  a  unit,  the  pur- 
chaser must  deposit,  in  cash  or  in  IxHids, 
$900,000,  as  a  pledge  that  he  would  comply 
with  his  bid.  The  provision  with  reference 
to  the  payment  was  as  follows: 

"  *There  shall  be  paid  In  cash,  of  the  prlc*^ 
at  which  the  said  mortgaged  premises  and 
property  shall  be  sold,  in  addition  to  the 
amount  which  may  be  paid  at  the  time  of 
sale,  such  further  sums  thereafter  of  the  pur- 
chase money  as  the  court  may  direct  The 
remainder  of  such  purchase  price  may  be 
paid  either  in  cash  or  in  bonds,  with  the  over« 
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due  coupons  thereto  appertaining,  at  sucn 
proportion  or  valne  as  the  holders  thereof 
would  be  entitled  to  receive  thereon  In  case 
the  said  purchase  price  were  paid  by  the  pur- 
chasers in  cash;  and  in  all  cases  in  which 
bonds  shall  be  received  by  the  said  special  | 
masters,  whether  as  a  deposit  at  the  time  of 
Faid  sale  or  sales,  to  bind  the  bids  thereat,  or  In 
payment  of  the  remainder  of  the  piurchase  price 
at  the  time  of  the  consummation  of  such  sale 
or  sales,  the  said  bonds  shall  be  so  received 
at  the  rate  or  amount  to  which  the  holders 
thereof  will  be  entitled  to  dividend  thereon, 
and,  In  case  of  the  receipt  of  bonds  for  se- 
curity at  the  time  of  sale,  the  said  special 
masters  shall  at  the  time  exercise  their  judg- 
ment in  determining  the  probable  amount  of 
the  dividend  to  which  such  bonds  will  be 
entitled.' 

**The  decree  directed  that  upon  the  con- 
firmation of  the  sale  by  the  court,  and  the 
full  payment  of  the  entire  purchase  price, 
and  the  compliance  by  the  purchaser  with 
the  condition  of  the  sale  and  orders  of  the 
court  in  that  behalf,  the  special  masters 
should  convey  the  property  by  good  and  suffi- 
cient deed  to  vest  in  the  grantee  'all  the  right, 
5  title,  estate,  interest,  property,  and  equity  of 
*  redemption,  except  as  hereby*  reserved,  of, 
in,  and  to,  all  and  singular,  the  real  estate, 
property,  premises,  and  franchises  therein  de- 
scribed, in  fee  simple  forever,  and  shall  en- 
title the  grantees  to  the  possession  thereof.* 

"All  questions  of  account  between  the  sev- 
eral different  divisions  of  the  railway  as  to 
earnings  and  expenses,  as  to  payments  made 
by  the  receivers  on  coupons  or  bonds  se- 
cured by  the  mortgages  upon  the  divisions, 
and  all  questions  of  the  disposition  of  the 
proceeds  arising  from  the  sales  under  the  de- 
cree, were  reserved  for  future  settlement  and 
adjustment.  The  masters  were  required  to 
pay  the  proceeds  into  court,  to  remain  sub- 
ject to  the  further  order  of  the  court.  The 
decree  then  proceeded: 

"  *A11  other  questions  arising  under  any  of 
the  pleadings  or  proceedings  herein,  not  here- 
by disposed  of  or  determined,  are  hereby  re- 
served for  future  adjudication,  Including  the 
claim  for  unearned  interest  on  bonds  not  yet 
due. 

"  'And  the  defendant,  James  Compton, 
having  In  open  court,  on  the  final  hearing 
herein,  objected  to  the  rendering  or  entry  of 
any  decree  in  this  cause  at  this  time,  on  the 
ground  that  the  issues  raised  by  the  amend- 
ment to  the  complainants'  amended  and  sup- 
plemental ancillary  bill,  and  to  the  cross 
bill  of  the  cross  complainants  Solon  Humph- 
reys and  Daniel  A.  Llndley,  trustees,  and  the 
answers  of  the  defendant,  James  Compton, 
to  be  filed  herein,  have  not  been  tried  and 
determined,  the  court  overrules  such  objec- 
tion, and  the  defendant,  James  Compton, 
duly  excepts  to  such  ruling  and  the  entry  of 
this  decree.  But  it  Is  adjudged  and  decreed 
in  the  premises  that  the  rendering  and  entry 
of  this  decree  in  advance  of  the  trial  and  de- 


termination of  inch  Issnet  li  upon  and  sub- 
ject to  the  following  conditions,  to  wit: 

"  'If,  upon  the  determination  of  such  is- 
sues, it  shall  be  adjudged  by  this  court  that 
the  decree  rendered  by  the  supreme  court  of 
the  state  of  Ohio  in  the  suit  brought  by  said 
James  Compton  against  the  Wabash,  Si. 
IfOuls  &  Pacific  Railway  Company  and  oth- 
ers, referred  to  In  the  pleading  herein,  and 
the  lien  thereby  declared  and  adjudicated  in 
his  favor,  continue  in  full  force  and  effect, 
then  the  purchaser  or  purchasers  at  any  sale 
or  sales  had  hereunder«of  that  portion  of  the 
property  sold,  covered,  and  afi!ected  by  said 
lien,  or  the  successors  in  the  title  of  said  pur- 
chaser or  purchasers,  shall  pay  to  said  James 
Compton  or  his  solicitors  herein,  within  ten 
days  after  the  entry  of  the  decree  herein  in 
favor  of  said  James  Compton,  the  sum  of 
three  hundred  and  thirty-nine  thousand  nine 
hundred  and  twenty  dollars  and  forty  cents, 
with  interest  thereon  at  six  per  cent,  per  an- 
num from  May  1,  1888»  being  the  amount 
found  due  on  the  equipment  bonds  by  him 
owned,  by  the  supreme  court  of  Ohio,  hi  his 
said  suit,  upon  the  surrender  by  him  of  the 
bonds  and  coupons  owned  by  him,  referred 
to  in  his  petition  In  such  suit;  and  In  default 
of  such  payment  this  court  shall  resume  pos- 
session of  the  property  covered  and  affected 
by  the  said  lien  of  the  defendant,  James 
Compton,  and  enforce  such  decree  as  it  may 
render  herein  in  his  favor  by  a  resale  of  such 
property  or  otherwise,  as  this  court  may  di- 
rect. 

"'And  it  is  further  ordered  and  adjudged 
that,  notwithstanding  the  entry  of  this  de- 
cree, the  said  issues  concerning  the  claim  and 
Interest  of  said  Compton  shall  proceed  to  a 
final  determination  and  decree  in  accordance 
with  the  rules  and  practice  of  this  court, 
and  any  decree  rendered  thereupon  shall 
bind  the  purchaser  or  purchasers  at  any  sale 
or  sales  had  hereunder,  and  all  persons  and 
corporations  deriving  any  title  to  or  Interest 
in  the  said  property  affected  by  such  lien 
from  or  through  them,  or  any  of  them;  and 
nothing  in  this  decree  contained  shall  be  con- 
strued as  an  adjudication  of  any  matter  or 
thing  as  against  the  said  James  Compton,  or 
to  prejudice,  annul,  or  abridge  any  right, 
claim,  or  interest  or  lien  which  the  said  James 
Compton  may  have  in,  to,  or  upon  the  prem- 
ises hereby  directed  to  be  sold,  or  any  part 
thereof,  or  in,  to,  or  upon  any  property 
whatsoever  embraced  in  this  decree;  it  being 
the  Intention  to  hereby  preserve  the  rights 
of  said  Compton  in  the  relation  in  which  he 
now  stands  towards  the  mortgagees  parties 
hereto. 

"  'Any  sale,  conveyance,  or  assignment  of 
the  railway  and   property  hereinabove  de- 
scribed  made   under  this  decree  shall  not 
have  the  effect  of  discharging  any  part  of  said, 
property  from  the  payment  or  contribution^ 
to  the  payment  of  clalm8*or  demands  charge-* 
able  against  the  same,  whether  for  costs  and 
expenses,  the  expenses  of  the  receivership 
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<t  said  property,  and  the  full  payment  of  all 
the  debts  and  liabilities  of  the  receivers  of 
the  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  namely,  Solon  liumphreys  and 
Thomas  E.  Tint,  Thomas  M.  Cooley  and  Gen- 
-eral  John  McNulta,  or  upon  intervening 
claims  and  allowances  that  have  been  or  may 
Iiereafter  be  charged  against  the  property  of 
the  Wabash,  St.  Louis  &  Pacinc  Railway 
Company,  or  any  part  thereof,  or  said  re- 
■ceivers,  or  either  of  them,  or  the  adjustment 
of  any  equities  arising  out  of  the  same  be- 
tween the  parties  thereto,  or  their  successors, 
either  by  this  court,  or  by  the  circuit  court  of 
the  United  States  for  the  Eastern  district  of 
Missouri,  or  by  any  United  States  circuit 
-court  exercising  either  original  or  ancillary  ju- 
risdiction over  said  property  of  the  Wabash, 
St  Louis  &  Pacific  Railway  Company,  or  any 
part  thereof,  or  by  any  United  States  circuit 
court  to  which  any  of  the  parties  in  the  con- 
solidated cause  of  the  Central  Trust  Com- 
pany of  New  York  and  others  against  the 
Wabash,  St  Louis  &  Pacific  Railway  Com- 
pany and  others  In  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Mis- 
souri, Including  the  receivers,  have  been  by 
«ald  circuit  court  of  the  United  States  remit- 
ted In  proceedings  or  actions  ancillary  to  the 
Jurisdiction  of  said  last-named  court,  or  oth- 
■erwlse. 

**  *Nor  shaJl  any  such  sale,  conveyance, 
transfer,  or  assignment  made  under  and  pur- 
suant to  this  decree  withdraw  any  of  said 
railroad  property  or  Interests  to  be  sold  im- 
der  this  decree  as  hereinbefore  directed  from 
the  Jurisdiction  of  this  and  the  other  courts 
aforesaid,  but  the  same  shall  remain  in  the 
custody  of  the  receiver  until  such  time  as 
the  court  shall,  on  motion,  direct  said  prop- 
erty In  whole,  or  from  time  to  time  In  part, 
to  be  released  to  the  purchaser  or  purchasers 
thereof,  or  any  of  them,  and  shall  afterwards 
be  subject  to  be  retaken,  and,  If  necessary, 
resold,  if  the  sum  so  charged  or  to  be  char- 
ged against  said  property,  or  any  part  there- 
of, or  said  receivers,  sliall  not  be  paid  within 
a  reasonable  time  after  being  required  by  or- 

>fi  der  of  this  or  said  other  courts. 

-•  •  "  *The  conveyance  and  transfer  of  said 
property  sold  under  this  decree  shall  be  sub- 
ject to  the  powers  and  jurisdiction  of  the 
said  courts,  and  the  purchasers  of  the  prop- 
erty sold  under  this  decree,  or  any  part  there- 
of, and  the  parties  hereto,  or  their  succes- 
sors, shall  thereby  become  and  remain  sub- 
ject to  said  jurisdiction  of  said  courts,  so  far 
as  necessary  to  the  enforcement  of  this  pro- 
vision of  this  decree;  and  such  Jurisdiction 
shall  continue  until  all  the  claims  and  de- 
mands have  been  or  may  be  allowed  against 
said  property  of  the  Wabash,  St  Louis  & 
Pacific  Railway  Company,  or  any  part  there- 
of, or  said  receivers,  by  order  of  said  courts, 
shall  be  fully  paid  and  discharged. 

**  'The  provision  aforesaid  shall  apply  to 
the  purchasers  of  the  same  under  this  de- 
•cree,  and  all  persons  taking  said  property 


through  or  under  them;  but  the  foregoing 
provisions  shall  not  nor  shall  any  reserva- 
tion of  this  decree  contained,  have  the  effect 
or  be  construed,  nor  are  they  or  any  of  them 
intended,  to  give  to  any  claims  that  may  ex- 
ist any  validity,  character,  or  status  superior 
to  what  they  now  have,  nor  to  decide  or  Im- 
ply that  any  such  claims  exist 

"  'The  effect  of  said  provisions  and  reser- 
vations  shall  be  to  prevent  this  decree  oper- 
ating as  an  additional  defense  to  claims,  if 
any  there  are.  prior  in  right  to  the  liens  ot 
the  mortgages  upon  said  property  heretofore 
and  hereby  foreclosed,  and  to  preserve  the 
prior  right  and  lien  of  such  claims  and  all 
allowances,  if  found  and  decreed  to  exist' 

"The  masters  reported  the  making  of  the 
sale  in  accordance  with  the  decree,  and  the 
sale  was  confirmed  May  18,  1889.  On  June 
18th  an  order  requiring  the  masters  to  execute 
a  deed  and  to  deliver  possession  was  made. 
This  order  recited  that  the  purchasers  had 
on  deposit  a  large  number  of  the  bonds  un- 
der all  the  mortgages,  giving  the  exact 
amount  of  each,  and  then  proceeded: 

"  *And  it  further  appearing  that  the  said 
purchasers,  by  their  said  petition,  offer  to 
deposit,  at  such  time  and  in  such  amounts 
as  the  court  may  direct  cash  sufficient  to 
pay  the  expenses  that  the  court  may  require 
to  be  paid,  and  to  pay  such  sums  on  first 
mortgage  bonds  and  funded  debt  bonds  notS 
deposited^ln  said  trust  company  as  the  court* 
may  direct  to  be  paid  in  cash,  and,  as  securi- 
ty for  such  payment  to  deposit  all  or  any 
part  of  the  bonds  held  by  said  trust  com- 
pany as  the  court  may  direct,  and  to  substi- 
tute cash  for  bonds  at  such  time  and  in  such 
amounts  as  the  court  may  require,  and,  fur- 
ther, to  hold  the  said  purchased  property 
subject  to  be  retaken  by  the  court  in  the 
event  any  cash  payments  directed  by  the 
court  shall  not  be  made  in  pursuance  of  the 
court's  direction. 

"  *The  court  thereupon,  having  duly  con- 
sidered the  premises,  does  order,  adjudge, 
and  decree  that  the  prayer  of  said  petition 
be  granted;  that  the  said  purchasers  shall 
forthwith  transfer  to  the  said  special  masters, 
Bluford  Wilson  and  A.  J.  Ricks,  the  bonds 
deposited  with  the  Central  Trust  Company 
of  New  York,  and  hereinbefore  mentioned, 
to  be  held  and  disposed  of  by  said  special 
masters  as  the  court  may  direct  Notwith- 
standing such  transfers  of  said  bonds  to 
said  masters,  said  purchasing  committee 
shall  pay  all  such  sums  as  may  be  required 
from  them  in  carrying  out  their  purchaae, 
and  In  case  of  their  failure  to  comply  with 
any  orders  of  the  court  with  respect  thereto 
the  court  may  retake  the  property,  and  aU 
of  it  conveyed  by  said  deed,  and  annul  the 
title  of  the  purchasing  committee  with  re- 
spect thereto,  and  hold  the  same  for  further 
disposition,  and  as  security  for  the  righta 
of  the  bondholders  under  the  various  mort- 
gages foreclosed.  Upon  such  transfer  the 
said  special  masters  shall  forthwith  make^ 
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ezecnte,  and  deliver  to  said  purchaser  a  deed 
or  deeds  conveying  to  them  or  their  assigns, 
an  and  singular,  the  railways,  premises,  and 
property  described  In  and  covered  by  the 
said  several  mortgages  foreclosed  and  sold 
as  aforesaid  under  the  decree  in  this  cause, 
and  all  the  right,  title,  interest,  and  estate 
of  all  the  parties  in  said  cause  of,  in,  and  to 
the  same,  and  each  and  every  part  tbereof, 
except  as  particularly  reserved  in  and  by 
said  decree  of  foreclosure  and  sale,  by  a 
good  and  sufBdent  deed  therefor/ 

**Then  followed  an  order  to  deliver  posses- 
sion, closing  with  these  words:  This  order 
is  made  subjeci;  in  all  respects  to  the  provi- 
sions of  said  decree  of  March  23,  1889.' 
J:  "On  August  17,  1889,  the  court  ordered 
•  that  the  Issues^presented  in  this  cause  as  to 
the  lien  and  claim  of  James  Compton,  made 
by  the  various  pleadings  herein,  upon  and 
concerning  said  claim  and  lien,  and  reserved 
in  the  former  decree  herein,  saving  the  rights 
of  said  Compton,  be,  and  the  same  are  here- 
by, referred  to  Bluford  Wilson,'  etc. 

"The  special  master  reported  that  Comp- 
ton's  lien  was  a  valid  one,  and  that  he  was 
entitled  by  tbe  saving  clause  of  the  decree, 
to  have  the  Ohio  Division  resold  if  the  pur- 
chaser did  not  pay  off  his  bonds,  principal 
and  interest,  in  full.  The  court  below  sus- 
tained the  master  in  holding  Gompton's  Hen 
valid,  but  decided,  as  already  stated,  that 
his  only  remedy  was  to  redeem  the  four  di- 
visional mortgages,— two  in  Ohio  and  two  in 
Indiana.  Gompton's  counsel  filed  affidavits 
at  the  final  hearing  below  to  show  that  their 
client  was  deterred  from  bidding  by  their 
advice  that  the  saving  clause  in  the  decree 
made  it  unnecessary  for  him  to  thus  protect 
his  claim,  because,  if  his  lien  was  held  to  be 
valid,  the  purcliaser  was  required  to  pay  It 
off,  or  let  the  property  go  to  a  resale,  and 
that,  but  for  his  reliance  on  the  saving 
clause,  Gompton  could  easily  and  safely  have 
made  a  bid  high  enough  to  secure  the  pay- 
ment of  his  claim  from  the  proceeds  of  sale. 

"The  facts  on  which  turned  the  issue  as  to 
whether  the  divisional  mortgages  were  a 
first  lien  on  the  Toledo  terminals  were  as 
follows: 

"The  first  Ohio  company  was  the  Toledo 
Jb  Illinois  Railroad  Company.  Its  charter  of 
Incorporation,  dated  April  20,  1853,  provided 
for  building  a  railroad  from  the  city  of  To- 
ledo, through  the  counties  of  Lucas,  Henry, 
Fulton,  Defiance,  and  Paulding,  or  parts  of 
■aid  counties,  to  the  west  boundary  line  of 
the  state  of  Ohio,  in  the  township  of  Harri- 
son, in  Paulding  county.  On  September  8, 
1853,  It  made  a  mortgage  (known  as  the 
•First  Ohio  Mortgage')  to  the  Farmers*  Loan 
ft  Trust  Company  to  secure  an  issue  of 
bonds  amounting  to  nine  hundred  thousand 
dollars.  The  property  covered  by  that  mort- 
gage was  described  as  follows,  viz.: 

"  •Their  road,  made  and  to  be  made,  in- 
cluding the  right  of  way  and  the  land  occu- 
pied thereby,  together  with  the  superslruc- 
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ture  and  tracks  thereon,  and  all  rails  and* 
other  materialfi*and  machinery  used  thereon  * 
or  procured  therefor,  including  the  furniture 
and  equipments  of  the  road,  and  those  to  be 
purchased  or  paid  for  with  the  above-describ- 
ed bonds,  and  the  bridges,  viaducts,  culverts, 
fences,  depot  grounds,  and  buildings  erected 
or  to  be  erected  thereon,  and  all  franchises, 
rights,  or  privileges  of  the  said  party  of  the 
first  part  of,  in,  to,  or  concerning  the  same.* 
Printed  Record,  p.  120. 

"The  habendum  clause  is:  To  have  and  to 
hold  the  said  premises,  and  every  part  there- 
of, with  the  appurtenances,  unto  the  same 
party  of  the  second  part.' 

"In  June,  1856,  the  Toledo  &  IlUnoia  Rail- 
road Company  entered  into  an  agreement  of 
consolidation  with  the  Lake  Brie,  Wabaah  ft 
St.  Louis  Raih*oad  Company,  and  the  Toledo, 
Wabash  &  Western  Railroad  Company  waa 
thereby  formed.  That  agreement  provided 
that  'all  mortgages  given  by  either  oi  the  par- 
ties shall  be  as  valid  and  binding  upon  the 
whole  of  the  road,  real  estate,  fixtures,  and 
personal  property  which  may  be  described  In 
such  mortgage  as  though  the  same  had  been 
originally  executed  by  such  consolidated  cor- 
poration.' 

'The  Toledo,  Wabash  &  Western  Railroad 
Company  made  a  mortgage  which  was  sub- 
sequently foreclosed.  By  the  decree  of  sale 
the  purchaser  of  the  Ohio  part,  Boody,  took 
subject  to  the  first  mortgage.  Boody  con- 
veyed the  Ohio  Division  to  a  new  Ohio  corpo- 
ration, organized  with  power  to  construct, 
maintain,  and  operate  a  road  from  Toledo  to 
the  Indiana  state  line,  and  called  the  Toledo 
&  Wabash  Railroad  Company.  This  company 
on  October  12, 1858,  gave  a  bond  to  Edwhi  D. 
Morgan,  trustee,  for  $900,000,  and  secured  It 
by  mortgage  of  Its  railroad,  made  and  to  be 
made,  all  right  of  way  and  all  lands  occupied 
thereby,  together  with  the  superstructure,  de- 
pots, depot  grounds,  and  buildings  erected 
thereon,  and  the  rails,  tracks,  side  tracks, 
bridges,  fences,  viaducts,  culverts,  rights, 
privileges,  franchises,  and  accessions  of  the 
party  of  the  first  part,  together  with  all  Its 
rolling  stock,  machinery,  furniture,  and 
equipments  of  Its  said  road  now  and  here- 
after to  be  acquired;  being  the  same  prop- 
erty described  in  the  deed  of  Matthew  John- 
son, marshal  and  commissioner,  to  A.  Boody,  g 
•Esq.,  and  dated  October  8,  1858,  and  by  A.  • 
Boody  conveyed  to  the  party  of  the  first  part 

•The  habendum  clause  was.  To  have  and  to 
hold  the  premises,  and  every  part  and  parcel 
thereof,  and  all  its  increase,  accessions,  and 
incidents,  unto  the  said  Morgan  and  his  suc- 
cessors,' etc. 

'The  condition  of  the  mortgage  and  bonA 
was  that  the  Toledo  &  Wabash  Railroad  Com* 
pany  would  pay  the  $000,000  of  bonds  Issued 
by  the  Toledo  &  Illinois  Railroad  Company, 
and  secured  by  the  first  mortgage.  The  mort- 
gage recites  tliat  It  is  executed  for  the  bene- 
fit of  the  bondholders  under  the  first  mor^ 
gage.     On  October  15,  1^8,  tbe  Toledo  A 
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Wabash  Ballioad  Company  gave  a  second 
mortgage  to  B.  D.  Morgan,  trustee,  for  $1,- 
000,000,  In  which  the  description  of  the  prop- 
erty conveyed  is  the  same  as  above,  as  is  also 
the  habendum  clause.  The  true  intent  and 
meaning  of  this  mortgage  is  declared  to  be  as 
follows: 

"Fh*st.  That  this  mortgage  attaches  to  the 
property  above  described  as  subject  to  and 
subordinate  to  said  bonds  of  the  Toledo  & 
Illinois  Railroad  Company,  or  said  issue  of 
nine  hundred  thousand  dollars,  whether  evi- 
denced by  said  bond  of  the  party  of  the  first 
part,  made  to  Edwin  D.  Morgan,  trustee,  etc. 

"Second.  That  the  part  of  the  first  part,  or 
any  railroad  company  into  which  It  may  be- 
come a  component  part  by  consolidation,  shall 
be  chargeable  with  said  sum  of  nine  hundred 
thousand  dollars,  as  a  prior  lien  and  incum- 
brance to  any  other  debt  thereon. 

**The  Toledo  &  Wabash  Railroad  Company 
of  Ohio,  soon  after  executing  the  foregoing 
mortgages,  entered  into  articles  of  consolida- 
tion with  the  Wabash  &  Western  Railway 
Company,  an  Indiana  corporation,  thereby 
forming  the  Toledo  &  Wabash  Railway  Com- 
pany. It  was  provided  in  that  agreement 
tliat  all  mortgages  given  by  either  of  the  par- 
ties 'shall  be  as  valid  and  binding  upon  the 
whole  of  the  road,  real  estate,  fixtures,  and 
personal  property  which  may  be  described  in 
such  mortgage  as  though  the  same  had  been 
originally  executed  by  such  consolidated  cor- 
g  poratlon.* 

*  *"This  company  tools:  possession  of  the  prop- 
erty and  operated  it.  Later  it  acquired  cer- 
tain terminal  property  In  Toledo.  It  issued 
the  equipment  bonds.  It  made  no  mortgage 
at  any  time. 

"In  1865  the  Toledo  &  Wabash  Railway 
Company  and  various  Illinois  companies  en- 
tered into  an  agreement  of  consolidation, 
whereby  the  Toledo,  Wabash  &  Western  Rail- 
way Company  was  formed.  It  was  this 
agreement  which  created  the  lien  in  favor  of 
the  equipment  bonds  which  was  adjudicated 
in  Compton*s  suit 

"Another  Issue  raised  by  the  bill  and  cross 
bills  and  Compton's  answers  was  the  effect  of 
a  decree  of  the  United  States  circuit  court  of 
Indiana  denying  the  existence  of  a  lien  in  favor 
of  equipment  bonds  of  the  same  issue  as  those 
held  by  Compton,  upon  the  Ohio  decree  in 
Compton's  favor.  It  was  contended  by  com- 
plainant below  that  Compton  was  a  party  to 
the  Indiana  decree,  and  was  thereby  estopped 
to  plead  the  Ohio  decree.  The  master  and 
the  court  below  decided  in  Compton's  favor 
on  this  point.  The  facts  in  respect  to  this 
!i?sue  were  as  follows:  In  1878  one  Tysen 
brought  suit  on  behalf  of  himself  and  such 
other  owners  of  equipment  bonds  of  this  issue 
as  might  desire  to  come  into  said  suit  and  con- 
tribute to  the  expense  thereof,  to  establish 
that  the  bonds  entitled  their  oNMiors  to  a  lien 
on  the  part  of  the  Wabash  main  line  extend- 
ing from  Toledo  to  the  Illinois  state  line.  The 
jause   was    removed   to   the   federal    circuit 


court,  and  resulted  In  a  decree  soBtaining  the 
lien.  Railway  Co.  t.  Ham,  114  U.  S.  587,  6 
Sup.  Ct  1061;  Id.,  15  Fed.  T83.  II  was  ap- 
pealed to  the  supreme  court  of  the  United 
States.  The  decree  of  the  lower  court  was 
reversed,  and  the  bill  of  complaint  was  dis- 
missed. To  this  action  Compton  never  be- 
came a  party.  When  he  began  his  salt  the 
Indiana  action  had  been  discontinned.  It 
was  subsequently  revived,  however,  and  then 
for  the  first  time  a  lien  was  asserted  under 
the  consolidation  statutes.  Compton's  coun- 
sel did  file  a  brief  In  the  supreme  court,  but  he 
paid  no  part  of  the  expense  of  the  suit 

"In  1880,  pending  the  suit  in  the  Indiana  g 
court,  but  prior;^  the  rendition  of  the  Indiana  • 
decree,  Compton  began  a  suit  in  the  common 
pleas  court  of  Lucas  county  to  establish  and 
enforce  a  lien  on  the  railroad  extending  firom 
Toledo  to  the  Illinois  state  line,  by  virtue  of 
his  ownership  of  $150,000  of  the  par  value  of 
these  equipment  bonds.  Compton  made  par- 
ties to  this  suit  all  the  railway  companies  suc- 
ceeding the  Toledo  &  Wabash  Railway  Com- 
pany (which  issued  the  equipment  bonds)  In 
the  ownership  of  the  property,  and  all  the 
mortgagees  whose  mortgages  were  executed 
after  the  issuance  of  the  bonds,  except  the 
Central  Trust  Company  and  Cheney,  trustees, 
who  took  their  mortgage  pending  the  appeal 
from  the  common  pleas  decree.  Neither  the 
Farmers*  Loan  &  Trust  Company  nor  B.  D. 
Morgan,  trustees  of  the  underlying  Ohio  diTl- 
sional  mortgages,  were  parties. 

"In  March,  1882,  the  common  pleas  court  en- 
tered a  decree  sustaining  the  lien  claimed,  and 
ordered  a  sale  of  the  part  of  the  railroad  In 
Ohio  to  pay  the  amount  of  the  bonds  found 
due,  subject  to  the  prior  lien  of  the  mortgages 
of  the  Farmers'  Loan  &  Trust  Company  and 
E.  D.  Morgan,  trustee,  on  the  same  property. 
The  cause  was  appealed  to  the  district  court 
of  the  proper  judicial  district,  and  by  that 
court  reversed  for  decision  to  the  supreme 
court  of  the  state,  vvhich  in  1888  sustaUied  the 
rulings  of  the  common  pleas  court  (Compton 
V.  Railway  Co.,  45  Ohio  St  592,  16  N.  B.  110, 
and  18  N.  E.  380).  found  that  the  amount  due 
on  Compton's  bonds  was  $338,920.40,  with  In* 
terest  from  May  1,  1888,  and  that  this  amount 
was  a  lien  on  the  railroad  in  Ohio  and  Indi- 
ana, and  ordered  that  on  default  in  the  pay- 
ment of  the  amount  due  after  ten  days  the 
Ohio  part  of  the  road  should  be  sold  to  enforos 
the  lien. 

"The  finding  and  action  of  the  supreme 
court  of  Ohio  sufficiently  appeared  from  the 
fifth  and  sixth  paragraphs  of  its  decree,  as 
follows: 

"  That,  upon  the  consummation  of  such 
cousolldntion,  said  bonds  issued  as  aforesaid 
by  the  Toledo  &  Wabash  Railway  Company, 
known  as  "Equipment  Bonds,"  and  all  mon- 
eys due  and  to  grow  due  thereon,  and  among 
them  such  of  said  bonds  as  are  now  owned 
as  aforesaid  by  the  plaintiff,  and  the  moneys 
due  and  to  grrow  due  thereon,  became  aog 
equitable^Uen  upon  ftU  Pf  ^e  aalil^ralhraad* 
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and  real  property,  and  the  structures  there- 
upon, and  the  fixtures  and  appurtenances 
thereto  appertaining,  which  were  owned  by 
said  Toledo  &  Wabash  Railway  Company  at 
the  time  of  said  consolidation,  and  which, 
through  said  consolidation,  passed  to  and 
vested  In  the  said  Toledo,  Wabash  &  West- 
em  Railway  Company,  and  which  afterwards 
passed  to  and  Tested  in  the  defendant,  the 
Wabash,  St,  Louis  &  Pacific  Railway  Oom< 
pany,  which  lasrt-named  company  was  at 
the  time  of  the  commencement  of  this  suit  in 
possession  of  the  same,  being  all  of  its  rail- 
road and  property  connected  therewith,  com* 
mencing  In  the  city  of  Toledo,  in  the  state  of 
Obdo,  and  extending  therefrom,  through  the 
counties  of  Lucas,  Henry,  Fulton,  Defiance, 
and  Paulding,  in  said  state,  and  through  the 
counties  of  Allen,  Huntington,  Wabash,  Mia- 
mi, Cass,  OaiToll,  Tippecanoe,  Fountain,  and 
Warren,  in  the  state  of  Indiana,  to  and  ter- 
minating at  a  point  in  the  west  line  of  State 
Line  city,  In  said  last-named  county,  and  that 
said  bonds  are  now  a  lien  on  such  railroad 
and  property,  and  the  plaintiff  Is  entitled  to 
enforce  the  same;  that  the  said  lien  of  said 
bonds  Is  prior  and  superior  to  the  rights, 
interest^,  estates,  claims,  and  liens  of  the 
defendants  in  this  action,  and  each  of  them. 
In  and  upon  said  radkoad  and  property  upon 
which  said  lien  Is  hereby  declared,  and  is 
prior  and  superior  1x>  the  rights,  interests, 
estates,  claims,  and  liens  of  all  persons  and 
corporations  who  have  derived  any  such 
rights,  estates,  claims,  and  liens  from,  by, 
or  through  the  said  defendants,  or  any  of 
them,  since  the  commencement  of  this  action 
or  otherwise;  but,  as  to  all  that  part  of  said 
railroad  and  property  which  is  situate  within 
the  state  of  Ohio,  such  lien  is  inferior  and 
subject,  but  Inferior  and  subject  only,  to  the 
two  mortgages  mentioned  In  the  petition 
herein,  one  of  which  was  executed  by  the 
Toledo  &  Illinois  Railroad  Company  to  the 
Farmers*  Loan  &  Trust  Company  on  the  8th 
day  of  September,  1853,  for  the  security  of 
the  bonds  of  that  company,  amounting  to 
$900,000,  due  as  extended  August  1, 1800,  and 
bearing  interest  at  the  rate  of  seven  per  cent 
per  annum,  payable  semiannually  on  the  Ist 
g  day  of  February  and  August  In  each  year, 
•  and  the  other*of  which  was  executed  by  the 
Toledo  &  Wabash  Railroad  Company  to  Ed- 
win D.  Morgan,  trustee,  on  the  5th  day  of 
October,  1858,  for  the  security  of  the  bonds 
of  that  company,  amounting  to  $1,000,000, 
due  on  the  1st  of  November,  1878,  and  bear- 
ing interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  semiannually  on  the  1st  day 
of  May  and  November  in  each  year. 

"  *(6)  That  the  said  defendants,  or  any  of 
them,  pay  to  said  plaintlfl!  the  said  sum  of 
$3393^*40  now  due  on  said  bonds  owned  by 
the  plaintiff  as  aforesaid  within  ten  days 
from  the  entry  of  this  decree,  and,  if  default 
shall  be  made  in  such  payment,  that  an  order 
of  sale  Issue  for  tlie  sale  as  upon  execution 
at  law  of  all  said  railroad  and  real  property. 


together  with  the  structures  thereupon,  and 
the  fixtures  and  appurtenances  thereto  ap- 
pertaining, upon  which  the  Men  of  said  bonds 
known  as  'Equipment  Bonds,'  is  hereby  de- 
clared to  exist,  which  Is  situated  In  the  state 
of  Ohio  and  the  jurisdiction  of  this  court, 
subject,  however,  but  subject  only,  to  the  lien 
of  the  two  mortgages  hereinbefore  mentioned 
as  executed  by  the  Toledo  &  Illinois  Railroad 
Company  to  the  Fairmers'  Loan  &  Trust  Com- 
pany and  the  Toledo  &  Wabash  Railroad 
Company  to  Edwin  D.  Morgan,  and  to  the 
indebtedness  secured  by  each  of  said  mortga- 
ges, and  that  from  the  proceeds  of  such  sale 
the  costs  of  this  action  as  taxed  to  be  paid, 
and  the  residue  of  such  proceeds  be  brought 
into  court  to  abide  Hb  further  order  herein 
on  the  footing  of  this  decree;  that  before  of- 
fertng  the  property,  hereby  directed  to  be  sold, 
for  sale,  the  officer  conducting  the  same  shall 
cause  the  same  to  be  appraised  according  to 
law  by  three  disinterested  freeholders  of  either 
or  any  of  the  counties  In  which  the  same  is 
situated,  and  such  appraisal  shall  be  of  the 
value  of  Fald  property  subject  to  the  incum- 
brance and  lien  of  the  two  mortgages  herein- 
before mentioned,  as  executed,  respectively, 
by  the  Toledo  &  Illinois  Railroad  Company 
and  the  Toledo  &  Wabash  Railroad  Company, 
subject  to  which  It  is  directed  to  be  sold  and 
over  and  above  the  lien  of  such  mortgages 
according  to  the  amount  of  the  indebtedness 
secured  thereby,  as  the  same  shall  be  ascer- J 
talned  by  the  officer* conducting  such  sale,* 
with  interest  computed  to  the  time  of  the 
sale.' 

"After  this  case  had  been  appealed  to  this 
court,  and  before  the  hearing,  a  motion  was 
made  by  appellees  to  dismiss  the  appeal,  or 
affirm  the  decree  of  the  court  below,  on  the 
ground  that  since  the  renditloa  of  the  decree 
herein  a  decree  had  been  rendered  in  the 
United  States  circuit  court  for  Indiana,  on 
the  same  cause  of  action,  limiting  Compton's 
remedy  to  a  redemption  of  the  four  senior 
mortgages,— two  in  Ohio  and  two  in  Indiana, 
—and  no  appeal  had  been  taken  from  that 
decree;  and  the  record  of  the  Indiana  suit 
was  filed  to  establish  ground  for  the  motion. 
The  record  shows  that  the  Indiana  decree 
was  exactly  like  that  from  which  this  appeal 
was  taken,  and  contained  the  same  provision 
in  respect  to  Compton's  Hen  requiring  him 
to  redeem  the  Ohio  and  Indiana  Divisions  by 
payment  of  the  amount  due  on  both  the  Ohio 
and  the  Indiana  divisional  mortgages  with 
interest,  within  10  days,  and  In  default  of 
such  payment  he  should  be  taxed  with  the 
costs  of  all  the  matters  In  connection  with 
his  intervention. 

^'Because  the  court  find  difficulty  In  reach- 
ing a  conclusion  with  reference  to  the  follow- 
ing questions.  It  is  ordered  that  upon  the 
foregoing  statement  of  facts  the  following 
three  questions,  concerning  whic?h  this  court 
requests  the  instruction  of  the  supreme  court 
of  the  United  States  for  Its  pixrper  decision* 
be  ceilified  to  that  court,  in  accordance  witli 
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section  6  of  the  act  to  establish  circuit  courts 
of  appeals,  approved  March  3,  1891.  The 
said  questions  are: 

"First.  Had  Compton  the  rlg"ht,  under  the 
saving  clause  of  the  decree  for  sale,  to  a  de- 
cree for  the  redemption  of  the  Ohio  Division 
only? 

"Second.  In  fixing  the  amount  to  be  paid  in 
redemption,  is  he  entitled  t6  have  the  prin- 
cipal and  interest  of  the  mortgages  to  be  re- 
deemed reduced  by  the  net  earnings  received 
by  the  purchaser? 

•Third.  Is  the  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana 
between  the  same  parties,  and  unappealed 
from,  res  Judicata  upon  the  foregoing  ques- 
tions in  this  court? 

"It  Is  further  ordered,  for  the  convenience 
of  the  supreme  court  of  the  United  States, 
that  the  opinions  of  Judge  TAFT  and  Judge 
LURTON  In  this  cause  be  also  certified  to 

wthe  supreme  court  of  the  United  States. 

»  *  "It  is  also  further  ordered  that  all  proceed- 
ings of  the  cause  be  stayed  until  the  instruc- 
tions of  the  supreme  court  upon  these  ques- 
tions shall  be  received  by  this  court" 

Judson  Harmon  and  John  G.  MUburn,  for 
appellant.  Henry  Crawford  and  Rush  Ta^- 
lart*  for  appellees. 

Mr.  Justice  SHIRAS,  after  stating  the  facts 
1^  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

When  by  virtue  of  the  decrees  of  fore- 
-^losure  in  the  several  circuit  courts  of  Ohio, 
Indiana,  and  Illinois  entered  March  23,  1889, 
the  entire  line  In  the  three  states  was  on  May 
15,  1889,  sold  as  a  unit  to  the  purchasing 
committee,  and  when  that  committee  organ- 
ized a  new  company,  called  the  Wabash 
Ralh:t)ad  Company,  to  which  on  August  1, 
1889,  was  conveyed  the  entire  line  so  pur- 
chased, It  would  seem  that  all  questions  and 
disputes  pending  between  the  several  mort- 
gage trustees  were  settled  and  arranged  upon 
the  terms  fixed  by  that  decree.  At  all 
events,  no  appeal  appears  to  have  been  taken 
by  any  party  except  Compton. 

What  are  Compton's  rights  under  the  sav- 
ing clause  of  the  decree  for  sale;  whether  he 
Is  entitled.  In  case  of  a  sale  or  redemption,  to 
have  the  principal  and  Interest  of  the  prior 
mortgages  reduced  by  the  net  earnings  re- 
ceived by  the  purchaser  since  the  sale;  and 
what  effect  is  to  be  given  to  the  decree  of  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Indiana,— are  the  questions  certified  to 
us  by  the  circuit  court  of  appeals.  It  is  true 
that  the  form  in  which  the  first  question  is 
put  In  the  certificate  would  seem  to  go  on 
the  assumption  that  Compton's  only  right  Is 
J^  to  redeem,  and  that  the  disputable  matter  is 
•  whether  the  redemption  Is  to  cover*as  well 
the  Indiana  as  the  Ohio  Division.  In  the 
view,  however,  that  we  take  of  the  subject, 
we  prefer  to  read  the  certificate  as  propounrl- 
Ing  the  question  of  the  real  meaning  and  ef- 
fect of  the  decree  of  sale  as  affecting  Gump- 


ton's  rights,  and  to  thus  enable  the  drcoit 
court  of  appeals  to  finally  determine  the  cou> 
troversy.  It  Is,  Indeed,  contended  In  the  ap- 
pellees' brief  that  this  court  Is  precluded,  by 
the  form  of  the  question,  from  going  back  of 
the  decree  of  the  circuit  court  requiring 
Compton  to  redeem;  but  the  circuit  court  of 
appeals  has  certified  to  us  for  our  consider- 
ation. In  connection  with  the  questions  pro- 
pounded, the  entire  decree  of  the  circuit 
court,  a  full  statement  of  the  history  of  the 
whole  case,  and  copies  of  the  opinions  of  the 
circuit  Judges,  in  which  are  fully  discussed 
the  various  questions  that  arise  under  the 
appeal  to  the  circuit  court  of  appeals,— among 
others,  the  very  question  whether  Compton*s 
right  Is  or  Is  not  a  right  to  have  a  resale. 
And  this  alleged  right  of  Compton  Is  consid- 
ered at  length,  in  every  aspect*  In  the  briefs 
of  the  respective  counseL 

It  may  be  well  to  have  before  ns  the  very 
language  of  that  portion  of  the  decree  which 
we  are  asked  to  construe: 

"And  the  defendant,  James  Compton,  hav- 
ing in  open  court,  on  the  final  hearing  here- 
in, objected  to  the  rendering  or  entry  of  any 
decree  in  this  cause  at  this  time,  on  the 
ground  that  the  Issue  raised  by  the  amend- 
ment to  the  complainant's  amended  and  sup- 
plementary ancillary  bill,  and  to  the  cross 
bill  of  the  cross  complainants,  Solon  Hum- 
phreys and  Daniel  A.  Llndley,  trustees,  and 
the  answers  of  the  defendant,  James  Comp- 
ton, to  be  filed  herein,  have  not  been  tried 
and  determined,  the  court  overrules  sneh  ob- 
jection, and  the  defendant,  James  Compton, 
duly  excepts  to  such  ruling  and  the  entiy  of 
this  decree.  But  It  Is  adjudged  and  decreed 
in  the  premises  that  the  rendering  and  entry 
of  this  decree  In  advance  of  the  trial  and  de- 
termination of  such  issues  is  upon  and  sub- 
ject to  the  following  conditions,  to  wit: 

"If,  upon  the  determination  of  such  issues, 
it  shall  be  adjudged  by  this  court  tliat  the 
decree  rendered  by  the  supreme  court  of  the 
state  of  Ohio  in  the  suit  brought  by  said 
James  Compton  against  the  Wabash,  ScJ; 
Louis  &  raclfic  Rail  way  •Company  and  oth-^ 
ers,  referred  to  In  the  pleading  herein,  and 
the  lien  thereby  declared  and  adjudicated  Id 
his  favor,  continue  in  full  force  and  effect, 
then  the  purchaser  or  purchasers  at  any  sale 
or  sales  hereunder  of  that  portion  of  the 
property  sold,  covered  and  affected  by  said 
lien,  or  the  successors  In  title  of  said  pur- 
chaser or  purchasers,  shall  pay  to  the  said 
James  Compton  or  his  solicitors  herein,  with- 
in ten  days  after  the  entry  of  the  decree  here- 
in In  favor  of  said  James  Compton,  the  sum 
of  three  hundred  and  thirty-nine  thousand 
nine  hundred  and  twenty  dollars  and  forty 
cents,  with  interest  thereon  at  six  per  cent, 
per  atmum  from  May  1,  1888,  being  the 
amount  found  due  on  the  equipment  bonds 
by  him  owned,  by  the  sui>reme  court  of  Ohio 
In  his  said  suit,  upon  the  surrender  by  him 
of  the  bonds  and  coupons  owned  by  him,  re- 
ferred to  In  his  petition  in  this  suit;  and  Id 


COMPTON  V.  JESUP. 


801 


defanlt  of  sacli  payment  this  court  shall  re- 
same  possession  of  the  property  covered  and 
affected  by  the  said  lien  of  the  defendant, 
James  Compton,  and  enforce  such  decree  as 
it  may  render  herein  Id  his  favor  by  a  resale 
of  such  proi)erty  or  otherwise,  as  this  court 
may  direct. 

"And  it  is  further  ordered  and  adjudged 
that,  notwithstanding  the  entry  of  this  de- 
cree, the  snid  issues  concerning  the  claim  and 
interest  of  said  Compton  shall  proceed  to  a 
final  determination  and  decree  in  accordance 
with  the  rules  and  practice  of  this  court, 
and  any  decree  rendered  thereupon  shall  bind 
the  purchaser  or  purchasers  at  any  sale  or 
sales  had  hereunder,  and  all  persons  and  cor- 
porations deriving  any  title  or  Interest  in  said 
property  affected  by  such  lien,  from  or 
through  them  or  any  of  them;  and  nothing  In 
this  decree  contained  shall  be  construed  as 
an  adjudication  of  any  matter  or  thing  as 
against  the  s&id  James  Compton,  or  to  preju- 
dice, annul,  or  abridge  any  right,  claim,  or 
interest  or  lien  which  the  said  James  Ck}mp- 
ton  may  have  in,  to,  or  upon  the  premises 
hereby  directed  to  be  sold,  or  any  part  there- 
of, or  in,  to,  or  upon  any  property  whatso- 
ever embraced  in  this  decree;  it  being  the 
intention  to  hereby  preserve  the  rights  of 
said  Ck}mpton  in  the  relation  in  which  he  now 
stands  towards  the  mortgagees,  parties  here- 
ooto." 

•  ""The  masters  reported  the  making  of  the 
sale  in  accordance  with  the  decrees,  which 
sale  was  confirmed  May  18,  1889,  and  on 
June  18th  an  order  requiring  the  masters  to 
execute  a  deed  and  to  deliver  possession  was 
made.  On  August  17,  1889,  the  court  or- 
dered **that  the  issues  presented  in  this  cause 
as  to  the  lien  and  claim  of  James  Ck>mpton, 
made  by  the  vaiious  pleadings  herein  upon 
and  concerning  said  claim  and  lien,  and  re- 
served in  the  former  decree  herein  saving 
the  rights  of  said  Compton,  be,  and  the  same 
are  hereby,  referred  to  Bluford  Wilson,  as 
special  master,"  etc. 

The  special  master  reported  that  Comp- 
ton*s  lien  was  a  valid  one,  and  that  he  was 
entitled,  by  the  saving  clause  of  the  decree, 
to  have  the  Ohio  Division  resold.  If  the  pur- 
chaser did  not  pay  off  his  bonds,  principal 
and  Interest,  in  full.  The  circuit  court  sus- 
tained the  master  In  holding  Compton's  lien 
valid,  but  decided  that  his  only  remedy  was 
to  redeem  the  four  divisional  mortgages,— 
two  in  Ohio  and  two  in  Indiana.  In  refus- 
ing Compton  a  right  to  a  resale  of  the  Ohio 
property,  and  in  restricting  him  to  a  re- 
demption of  the  Ohio  and  Indiana  Divisions 
in  favor  of  the  divisional  mortgages  thereon, 
we  think:  the  circuit  court  erred. 

Tlie  language  of  that  court  was  as  follows: 

"Tliere  is  nothing  in  tlie  reservations  of 
the  decree  of  March  23,  ISSO,  which  requires 
the  court  to  order  a  resale  of  the  property 
covered  bj-  Conipton's  equitable  lien.  That 
lien  was  in  fact  discharged  by  the  foreclo- 
sure of  the  four  mortgages  ahead  of  it,  which 


foreclosure  Compton  had  no  right  to  Inter- 
fere with  or  delay.  The  reservations  In  the 
decree  of  sale  were  not  Intended  to,  and  can- 
not, affect  the  purchaser's  title  acquired  un- 
der those  mortgages.  We  cannot  properly, 
therefore,  direct  a  resale  without  disregard- 
ing the  prior  right  of  said  mortgagees,  and 
of  the  purchasers  who  have  succeeded  there- 
to. If  we  had  the  discretion  to  do  so,  it 
should  not  be  exercised  In  his  favor,  for  It 
does  not  appear  that  any  larger  sum  could 
be  obtained  on  a  resale.  It  is  not  shown 
that  it  sold  for  an  inadequate  price,  anQ 
Compton  offers  no  guaranty  or  security  that 
a  resale  will  bring  a  larger  amount,  and 
realize  a  surplus  to  which  he  would  b#  en-|( 
titled.  It  Is  not  proper  f or^the  court  to  or-  • 
der  resales  as  a  matter  of  experiment,  and 
thereby  cast  clouds  upon  the  title  of  the 
purchasers  or  present  owner.  As  stated  by 
the  supreme  court  in  Robinson  ▼.  Railway 
Co.,  135  U.  S.  522,  10  Sup.  Ct  907,  his  failure 
to  offer  to  redeem  is  evidence  that  he  does 
not  thinly  the  property  was  worth  more  than 
it  brought  at  the  sale.  Besides,  he  was  as 
free  to  bid  at  the  sale  already  made  as  he 
would  be  upon  a  resale.  Under  such  cir- 
cumstances, we  give  full  effect  to  his  equi- 
table lien  by  allowing  him  to  redeem  the 
property  upon  the  t^rms  indicated." 

We  think  that  these  observations  show  a 
plain  oversight  or  disregard  by  the  learned 
court  of  the  terms  and  obvious  meaning  of 
the  decree  of  March  23,  1889.  When  the 
terms  of  that  decree  were  fixed,  all  parties 
to  be  affected  thereby  agreed  to  the  same. 
The  issues  raised  by  the  pleadings  as  to 
Compton's  claim  were  still  pending  and  un- 
determined. It  was  evidently  the  wish  and 
the  interest  of  all  the  other  parties  to  have 
the  sale  effected  at  once,  and,  in  order  to 
avoid  the  further  delay  that  would  be  occa- 
sioned by  awaiting  the  determination  of 
those  issues,  the  provisions  or  reservations 
in  Compton*s  favor  were  put  in  the  decree. 

Substantially  those  provisions  were  that 
the  entry  of  the  decree  of  sale  should  n6t 
foreclose  Compton's  claim,  but  that  the  is- 
sues concerning  it  should  be  inquired  into 
and  determined;  "that  If,  upon  the  deter- 
mination of  such  issues,  it  shall  be  adjudged 
by  the  court  that  the  decree  rendered  by  the 
supreme  court  of  Ohio  in  the  suit  brought 
by  said  James  Compton,  referred  to  in  the 
pleadings  herein,  and  the  lien  thereby  de- 
clared and  adjudicated  in  his  favor,  contin- 
ues in  full  force  and  effect,  then  the  pur- 
chaser or  purchasers  at  any  sale  or  sales  had 
hereunder  of  that  portion  of  the  property 
sold,  covered,  or  affected  by  said  lien,  or  the 
successors  in  the  title  of  said  purchaser  or 
purclmsers,  shall  pay  to  said  James  Comp- 
ton or  liis  solicitors  herein,  within  ten  days 
after  the  entry  of  the  decree  herein  in  fa- 
vor of  said  James  Compton,  the  sum  of 
three  hundred  and  thirty-nine  thousand  nine 
hundred  and  twenty  dollars,  with  interest  at 
six  per  cent,  per  annum  from  May  1,  1888. 
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•  •  •  •  and  In  default  of  6uch*payment  this 
court  should  resume  possession  of  the  prop- 
erty covered  and  affected  hy  the  said  lieii  of 
the  defendant,  James  Gompton,  and  enforce 
such  decree  as  it  may  render  herein  in  his 
favor  by  a  resale  of  such  property  or  other- 
wise, as  this  court  may  direct." 

When  the  report  of  the  special  master  find- 
ing the  issues  in  Compton*s  favor,  that  his 
lien  was  a  valid  one,  and  that  he  was  en- 
titled to  have  the  Ohio  Division  resold  if 
the  purchaser  did  not  pay  off  his  bonds  as 
provided  in  the  decree,  was  sustained  by  the 
court  so  far  as  the  validity  of  Compton's 
lien  was  concerned,  we  do  not  think  it  was 
ope^  for  the  court,  consistently  with  the 
terms  of  the  decree  of  March  23,  1889,  to 
deprive  Compton  of  the  rights  and  remedies 
therein  conferred.  The  various  questions 
and  equities  arising  out  of  the  dates  of  the 
mortgages,  etc.,  which  are  discussed  by  the 
court,  were  all  waived  and  removed  from 
consideration,  so  far  as  Compton  was  con- 
cerned, by  the  express  provisions  of  the  de- 
cree. It  is  suggested  that  because  it  was 
said  that  the  decree  in  Compton's  favor 
should  be  enforced  by  a  resale  of  the  prop- 
erty or  otherwise  as  the  court  might  direct, 
thereby  it  was  intended  that  the  court  should 
have  as  full  power  to  determine  and  regu- 
late Compton's  rights  and  remedies  as  if  the 
resenrations  in  the  decree  had  never  been 
made.  This  we  think  a  strained  and  un- 
natural interpretation  to  put  upon  the  phrase 
mentioned.  We  do  not  understand  it  as  in- 
tended to  enable  the  court  to  disregard  its 
decree  of  March  23d,  but  rather  as  a  provl- 
Klon  in  Compton's  favor,— as,  for  instance, 
that  the  court  might  empower  Compton  to 
take  possession  of  the  property  covered  by 
his  lien,  instead  of  resorting  to  a  sale. 

When  the  circuit  court  speaks  of  a  resale 
as  inequitably  affecting  the  rights  of  the 
prior  mortgagees,  and  of  the  purchasers  who 
have  succeeded  thereto,  it  is  evident  that 
the  court  overlooked  those  provisions  of  the 
decree  which,  in  express  terms,  subjected 
such  purchasers  to  Compton's  rights  to  a  re- 
sale if  they  do  not  choose  to  pay  him  the 
sum  awarded  by  the  decree.  So,  when  the 
court  says  that  Compton  could  as  well  have 
been  a  bidder  at  the  sale  as  at  a  resale,  if 
g  one  be  ordered,  it  omits  to  notice  that,  when 
»  the  sale  took  place  under*  the  decree,  Comp- 
ton's claim  was  still  undetermined,  but  that 
provision  had  been  made  for  him  in  the 
event  that  his  claim  was  held  valftl.  He 
could  not  safely  bid,  because  he  could  not 
foresee  whether  his  claim  would  be  allowed; 
and  the  arrangement  made  relieved  him, 
very  properly,  from  the  perplexity  to  which 
he  would  have  been  subjected  if  the  sale  had 
been  unconditionally  made,  when  the  fate 
of  his  claim  was  still  uncertain. 

It  was  well  said  by  Mr.  Chief  Justice 
Waite,  speaking  for  this  court  In  Fosdick  v. 
Schall,  99  U.  S.  252,  that:  "Railroad  mort- 
gages are  peculiar  in  their  character,  and  af- 


fect peculiar  intereets.  The  amounts  IbyoIv- 
ed  are  generally  large,  and  the  rights  of 
the  parties  oftentimes  complicated  and  con- 
flicting. It  rarely  happens  that  a  foreclo- 
sure is  carried  through  without  some  conces- 
sions by  some  parties  from  their  strict  legal 
rights  in  order  to  secure  advantages  that 
could  not  otherwise  be  attained,  and  which 
It  is  supposed  will  operate  for  the  general 
good  of  all  who  are  interested.  This  re- 
sults almost  as  a  matter  of  necessity  from 
the  peculiar  circumstances  which  surround 
such  litigation." 

The  decree  of  March  23,  1889,  under  which 
the  sale  was  made  and  confirmed  on  May  18, 
1889,  was,  in  all  essential  respects,  the  final 
decree  in  the  case,  the  questions  reserved 
being  merely  incidental  to  carrying  the  de- 
cree into  full  effect  That  portion  of  said 
decree  which  established  Compton's  rights 
was  in  its  nature  final.  The  only  matter 
which  was  kept  in  reserve,  as  respects  Comp- 
ton, was  the  awaiting  the  determination  of 
the  validity  and  amount  of  his  claim  by  the 
report  of  the  special  master.  And  It  may 
well  be  doubted  whether  it  was  competent 
for  the  circuit  court  at  a  subsequent  term  to 
disturb  the  rights  of  Compton,  defined  and 
adjudicated  at  a  previous  term  in  the  final 
decree  of  sale.  In  several  particulars  the 
case  of  Central  Trust  Co.  v.  Grant  Locomo- 
tive Works,  135  U.  S.  207,  10  Sup.  Ot  736, 
would  seem  to  be  applicable.  That  was  a 
case,  like  the  present  one,  of  several  suits 
brought  to  foreclose  mortgages  in  two  or 
more  of  the  circuit  courts  of  the  United 
States  having  jurisdiction  over  distinct  rail- 
roads which  had  been  consolidated.  Two 
such  suits  were  brought  in  the  circuit  court  g 
for* the  Southern  district  of  Ohio,  and  a  re-» 
ceiver  was  appointed.  While  the  proceed- 
ings were  pending  the  Grant  Locomotive 
Works  intervened  by  petition  in  both  suits, 
and  set  up  claims  arising  out  of  the  use  by 
the  receiver  of  certain  locomotive  engines 
belonging  to  the  intervener.  Upon  a  hear- 
ing, and  on  the  22d  day  of  December,  1883, 
of  the  October  term,  orders  were  entered  In 
each  of  said  causes  in  favor  of  the  interven- 
ing petitioner,  by  which  the  receiver  was 
ordered  to  pay  certain  considerable  sums  to 
the  Grant  Locomotive  Company  by  way  of 
rent  and  purchase  money  of  the  engines,  and 
further  declaring  that  the  said  several 
amounts,  with  interest  thereon,  should  be  a 
charge  upon  the  earnings.  Income,  and  all 
the  property  of  the  Toledo,  Cincinnati  &  St. 
Louis  Railroad  Company  (the  consolidated 
company),  and  especially  of  the  Ohio  Divi- 
sion, prior  to  the  first  mortgage  or  other 
bonded  debt  of  said  railroad,  or  of  said  divi- 
sion thereof,  and  that  any  balance  of  said 
several  amounts  remaining  unpaid  at  the 
date  of  the  foreclosure  and  sale  of  said  rail- 
road or  division  should  be  a  first  lien  there- 
on, and  the  said  sale  should  be  made  sub- 
ject thereto.  On  March  7,  1884,  the  same 
being  one  of  the  days  of  the  February  term. 
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these  orders  were  suspended  by  an  order  of 
the  court,  the  petitioner  objecting.  On 
March  15,  1884,  the  Central  Trust  Company, 
complainant,  filed  an  answer  to  the  Interven- 
ing petition,  and  also  a  petition  for  a  rehear- 
lug  and  review  of  the  orders  of  December 
22,  1883,  which  It  further  asked  should  be 
annulled  and  set  aside. 

On  April  10th  of  the  April  term,  18^,  the 
court  ordered  and  decreed  that  the  said  de- 
crees of  December  22,  1883,  be  set  aside  and 
annulled.  In  June,  1884,  the  two  Ohio  Divi- 
sions of  the  railroad  were  sold,  and  the  sales 
were  confirmed  by  an  order  made  July  9, 
1884.  The  decrees  for  sale  contained  provi- 
sion for  the  payment  Into  the  court  by  the 
purchasers  at  these  sales  of  certain  amounts 
of  cash,  and  also  provided  that  the  decrees 
of  confirmation  of  the  sale  should  be  subject 
to  the  terms  and  provisions  of  the  decrees 
of  sale  theretofore  made;  and  the  court  re- 
served the  right  to  resell  said  railroad  prop- 
erty upon  failure  by  the  purchasers  to  com- 

coply  with  such  terms  and  provisions. 

•  •  On  the  8th  day  of  February,  1887,  the 
Grant  Locomotive  Worlds  and  R.  S.  Grant 
severally  filed  petitions  In  said  causes,  set- 
ting forth  the  matters  hereinbefore  detailed, 
and  alleging  that  the  orders  of  April  10, 
1884,  purporting  to  annul  the  decrees  of  De- 
cember 22,  1883,  were  void,  and  that  those 
decrees  were  still  in  force.  The  Central 
Trust  Company  answered,  and  the  purchas- 
ers of  the  Ohio  Divisions  demurred;  and  on 
June  11,  1887,  the  court  adjudged  and  de- 
creed that  the  order  of  April  10,  1884,  be  set 
aside,  and  that  the  said  orders  of  December 
22,  1883,  be  restored.  January  28,  1889,  on 
motion  of  the  Intervening  creditors  that  the 
purchasers  of  the  railroad  property  be  re- 
quired to  pay  Into  the  registry  of  the  court, 
for  the  use  of  the  Interveners,  the  amounts 
due  under  the  decrees,  and  that  In  default 
thereof  the  said  railroad  property  be  resold 
for  the  benefit  of  the  interveners,  decrees  so 
prayed  for  were  entered  over  the  objections 
of  the  Central  Trust  Company  and  of  the 
purchasers.  The  court  also  refused  to  en- 
tertain bills  of  review  on  the  part  of  the 
Central  Trust  Company  and  of  the  purchas- 
ers, seeking  to  have  said  orders  of  December 
22,  1883,  reconsidered. 

From  these  orders  and  decrees  an  appeal 
was  taken  on  the  part  of  the  Central  Trust 
Company  and  the  purchasers  to  this  court, 
where  the  action  of  the  circuit  court  was 
approved,  and  It  was  held  that  if  the  decree 
of  sale  in  a  suit  for  foreclosing  a  railroad 
mortgage  provides  that  the  purchaser  shall 
pay  down  a  certain  sum  in  cash  when  the 
sale  is  made,  and  do  certain  other  acts  pre- 
scribed, the  purchaser  Is  bound  by  the  deci- 
sion of  the  court  as  to  such  other  claims. 
and  has  no  appealable  interest  therein;  that 
a  decree,  in  a  suit  for  foreclosing  a  railroad 
mortgage,  that  the  claim  by  an  intervening 
creditor  of  an  Interest  in  certain  locomotives 


In  the  possession  of  the  receiver  and  In  use 
on  the  road  was  just,  and  entitled  to  priority 
over  the  debt  secured  by  the  mortgage,  Is  a 
final  decree  upon  a  matter  distinct  from  the 
general  subject  of  the  litigation,  and  it  can- 
not be  vacated  by  the  court  of  its  own  mo- 
tion after  the  expiration  of  the  term  at  which 
It  was  granted. 

In  the  opinion  In  this  case,  Swann  v.j 
Wright's^Ex'rs,  110  U.  S.  590,  4  Sup.  Ct.  235.  ? 
was  cited.  There  Swann  had  purchased  a 
railroad  under  a  decree  which  provided  that 
the  sale  should  be  subject  to  the  liens  al- 
ready established,  or  which  might  be  estab- 
lished on  references  then  pending,  as  prior 
and  superior  to  the  lien  of  the  mortgage, 
and  the  daim  of  Wright  was  one  of  this 
class.  It  was  pending  before  the  master,  and 
reported  on  after  the  sale,  when  the  pur- 
chaser applied  to  oppose  its  confirmation,  and 
was  not  allowed  to  do  so;  and  Swann  after- 
wards filed  a  bill  to  set  aside  Wright's  claim, 
for  fraud  in  its  inception,  which  bill  was 
dismissed,  and  the  dismissal  was  on  appeal 
affirmed  on  the  ground  that  the  property  was 
purchased  expressly  subject  to  all  establish- 
ed claim  or  claims  which  might  be  estab- 
lished on  references  then  pending,  which  in- 
cluded Wright's,  and  it  was  decided  that,  as 
neither  the  purchaser  nor  his  grantee  pro- 
posed to  surrender  the  property  to  be  resold 
for  the  benefit  of  those  concerned,  such  pur- 
chase had  no  standing  in  court  for  the  pur- 
pose of  relitigating  the  liens  expressly  sub- 
ject to  which  he  bought  and  took  title. 

The  apprehensions  expressed  in  their  brief 
by  the  learned  counsel  of  the  appellees,  that, 
because  of  the  absence  of  the  other  holders 
of  the  equipment  bonds,  the  purchasers  or 
their  successor,  the  Wabash  Railroad  Com- 
pany, may  yet  be  subjected  to  their  claims, 
are  without  foundation.  It  would  seem  that 
their  claims  were  disposed  of  by  the  decree 
of  this  court  in  the  case  of  Railway  Co.  ▼. 
Ham,  114  U.  S.  587,  6  Sup.  Ct.  1081,  where  it 
was  held  that  the  property  sold  under  the  de- 
cree of  foreclosure  is  not  subject  to  any  lien 
in  favor  of  the  holders  of  the  equipment 
bonds.  We  think  it  quite  plain  that  Compton 
is  the  only  party  having  an  interest  in,  and  a 
right  to  enforce,  the  decree  of  the  Ohio  su- 
preme court.  The  provision  contained  there- 
in assessing  the  amount  of  his  claim  at  the 
amount  of  the  bonds  held  by  him  shows  that 
the  decree  was  intended  to  operate  solely  for 
his  benefit;  and  the  direction  that  the  pro- 
ceeds of  sale  should  be  brought  into  court,  to 
abide  its  further  order  on  the  footing  of  the 
decree,  is  the  order  usually  made  when  a  sale 
is  made  by  an  officer  appointed  by  the  court,  g 
Such  a  sale  might  result  in  a  sum  in*excess  of* 
Compton's  claim,  and  in  such  event  there 
would  be  room  for  a  further  order  of  the 
court. 

This  view  of  the  Import  of  the  decree  of 
March  23,  1889,  relieves  us  from  a  considera- 
tion of  the  difficult  questions  that  would  arise 
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If  Ck>mpton  were  compelled  to  proceed  by  way 
of  redemption.  Those  questions  are  discuss- 
ed with  learning  and  ability  ha  the  respective 
opinions  of  the  circuit  judges  furnished  us  In 
connection  with  the  certificate,  and  also  in 
tlie  elaborate  briefs  of  the  appellees'  counsel. 
Compton  V.  Railroad  Co.,  31  U.  S.  App.  48G, 
15  C.  C.  A.  307,  anrl  G8  Fed.  2G3. 

But,  as  we  have  already  said,  all  parties  who 
have  had  the  benefit  of  the  decree  of  sale  are 
precluded  from  going  bacli  of  it,  and  from 
now  raising  questions  that  might  otliorwise 
have  arisen.  Not  only  were  those  who  were 
parties  to  the  proceedings  in  the  Ohio  court 
bound  by  the  decree  tliereln  reached,  that 
Compton  had  a  right  to  sell  the  Ohio  Line  in 
.satisfaction  of  his  lien,  but  the  Ohio  divisional 
mortgagees,  who  were  not  pailies  to  that  de- 
cree, but  who  procured,  or  at  least  have  ac- 
quiesced in,  the  decree  of  March  23,  1889,  and 
liave  participated  In  the  benefits  of  the  early 
sale  thus  secured,  have  no  right  now  to  ob- 
ject to  the  enforcement  of  Coropton's  lien  in 
the  manner  pointed  out  In  the  decree.  The 
Stephen  Morgan,  94  U.  S.  599;  Mt  Pleasant 
v.  Beckwith,  100  U.  S.  527. 

No  objections  were  talien  by  any  of  the  par- 
ties to  the  decree  of  sale  of  March,  1889,  either 
for  want  of  parties,  or  for  any  other  reason. 
Indeed,  It  was  plainly  a  conventional  decree. 
Any  inconvenience  that  would  be  occasioned 
by  a  resale  of  a  portion  of  the  entire  line  can 
be  avoided  by  complying  with  the  decree  and 
making  payment  accordingly.  If  the  Wa- 
bash Railroad  Company  be  regarded  simply  as 
an  outside  purchaser,  it  cannot  be  heard  to 
object  to  the  terms  of  the  decree  of  sale,  if 
—what  is  apparently  Its  real  character— It  be 
regarded  as  a  company  formed  by  an  arrange- 
ment between  the  parties  controlling  the  sale, 
it  has  even  less  right  to  disregard  the  rights 
of  Compton  as  stipulated  for  in  the  decree. 

The  next  question  put  is  whether  Compton 
o  is  entitled  to  have  the  prior  mortgages  on  the 
?  Ohio  Division  reduced  by*the  net  earnings  re- 
ceived by  the  purchasers  since  the  receivers 
turned  over  possession  of  the  road  to  them. 

If  the  Wabash  Railroad  Company,  as  the 
successor  of  the  purchaser  at  the  sale.  Is  to 
be  regarded  as  the  Ohio  mortgagees  In  posses- 
sion, it  is  liable  to  account  for  the  rents  and 
profits  or  net  earnings  of  the  mortgaged  prop- 
erty. Such,  certainly,  is  the  general  rule 
when  property  is  redeemed,  either  by  the 
mortgagor,  or  by  a  junior  incumbrancer  hav- 
ing a  right  to  redeem,  and  we  see  no  reason 
why  that  rule  should  not  be  applied  in  a  case 
like  the  present  2  Jones,  Mortg.  (5th  Ed.) 
I  114. 

But  we  think  the  better  view  Is  that  the  Wa- 
bash Company  should  be  regarded  as  a  party 
in  possession  under  the  express  terms  of  the 
order  of  sale,  and  as  representing  all  parties 
In  interest,  including  Compton,  and  hence  can- 
not claim  to  be  an  absolute  purchaser  of  the 
rights  of  a  mortgagor  not  subject  to  account 
for  renta  and  profits.    In  that  point  of  view, 


there  Is  a  trust  relation,  which  Involves  an 
aocounting  until  Compton  is  disposed  of. 

Whether  the  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana 
between  the  same  parties,  and  unappealed 
from,  and  which,  while  recognizing  Compton*s 
lien,  declares  his  remedy  to  be  a  redemption 
of  the  railroad  in  Indiana  and  Ohio,  estops 
Compton  from  enforcing  his  lien  or  claim 
against  the  Ohio  Division  only,  is  the  third 
question  put  to  us. 

This  question  should  be  answered  in  the 
negative,  and,  indeed,  is  covered  by  the  view 
which  we  take  of  the  real  nature  of  Compton's 
remedy,  as  entitling  him  to  a  sale  of  the  Ohio 
Division  if  his  debt  should  not  be  paid  by  the 
purchaser  under  the  decree  of  sale.  Comx>- 
ton's  claim,  in  its  present  status,  consists  of 
the  decree  of  the  Ohio  state  court  in  his  indi- 
vidual favor,  fixing  the  amount  of  his  debt, 
and  decreeing  a  sale  of  the  Ohio  property, 
and  of  the  decree  of  sale  of  the  circuit  court 
of  the  United  States  affirming  the  decree  of 
the  Ohio  court  as  to  the  validity  and  amount 
of  the  claim,  and  providing  that,  if  it  should 
not  be  paid  by  the  purchaser,  Compton  should 
have  a  right  to  a  sale  of  the  Ohio  road,  or  to 
some  equivalent  remedy.  g 

*Upon  the  theory  of  the  mortgagees  them-* 
selves,  the  suits  In  the  circuit  courts  of  Ohio 
and  Indiana  were  two  distinct  proceedings, 
having  in  view  the  sale  of  two  distinct  por- 
tions of  the  road;  and  while  the  decree  of  the 
circuit  court  of  the  Indiana  district  may  re- 
strict Compton  from  proceeding  In  that  conrt 
and  district  so  as  to  affect  property  in  Indi- 
ana, except  on  the  terms  of  that  decree,  such 
decree  cannot,  as  we  view  It,  be  used  by  the 
purchaser  to  affect  or  defeat  Compton*s  rights 
in  the  circuit  court  of  the  United  States  tot 
the  Ohio  district.  This  contention  overlooks 
the  distinction  between  Compton  as  one  of  a 
class  of  bondholders,  and  Compton  recognized 
in  the  decree  as  the  owner  of  a  final  Judg- 
ment or  decree  of  the  state  court  of  Ohio. 

Upon  the  whole,  we  answer  the  questions 
propounded  thus: 

(1)  That  the  decree  of  sale  of  March  23, 
18S9,  confers  upon  Compton,  In  event  that  his 
claim  shall  not  be  paid  by  the  purchaser,  the 
right  to  a  decree  of  resale  of  the  property  sit- 
uated in  Ohio,  and  covered  and  affected  by 
his  lien. 

(2)  That  in  event  of  such  sale,  and  in  ap- 
plying the  proceeds  thereof,  Compton  will  be 
entitliHl  to  an  account  of  the  net  earnings  of 
the  Oliio  Division  over  and  above  all  oi>erat- 
ing  expenses,  taxes  paid,  and  cash  paid.  If 
any,  in  redemption  of  receiver's  certificates 
and  other  expenses  properly  chargeable 
against  the  Ohio  Division,  which  net  earn- 
ings should  be  deducted  from  the  amount  due 
on  the  two  prior  mortgages  on  said  division. 

(3)  That  the  decree  rendered  in  the  circuit 
court  of  the  United  States  for  Indiana  is  nol 
res  judicata  upon  the  foregoing  questions. 

Let  it  be  so  certified. 

Digitized  by  VjOOQ IC 
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UNITED    STATES   ▼.    AMERICAN    BELL 
TEL.  CO.  ct  aL 
(May  10.   1897.) 
No.  344. 
Patkntb  por  Inventions— Suit  to  Cancel— Evi- 
dence—Delay  IN  Patent  Office  —  Puolonoa- 
TioN  OF  Monopoly— Equity  J  u  k  is  diction— TeIt 

EPBONB  AND  TbLEOKAFH  IxaTKUMBNTS. 

1.  Before  the  goverument  is  entitled  to  a  de- 
cree canceling  a  patent  for  an  invention,  on  the 
ground  that  it  was  frandulently  and  wrongfully 
obtained,  it  must,  as  in  the  case  of  a  like  suit 
to  set  aside  a  land  patent,  entablish  the  fraud 
and  wrong  by  testimony  which  is  clear,  con- 
vincing, and  satisfactory.  15  C.  C.  A.  569,  68 
Fed.  542,  affirmed. 

2.  When  an  applicant  for  a  patent  complies 
with  the  terms  and  conditions  prescrilied  i>y  the 
laws  and  the  regulations  of  the  patent  oilice,  and 
files  his  application  therein,  he  must  abide  the 
action  of  the  officers  of  that  department,  and 
cannot  be  held  to  suffer  or  lose  any  of  his  rights 
ly  reason  of  any  delay  on  their  part,  whether 
icnsonable  or  unreasonable,  unless  it  has  been 
brought  about  through  his  corruption  of  the  offi- 
cials, or  through  his  inducement,  or  at  his  in- 
yiunce.  Proof  that  they  were  in  fault,  that 
they  acted  unwisely,  unreasonably,  or  even  that 
they  were  culpably  dilatory,  casts  no  blame  on 
him  and  abridges  none  of  hi»  rights.  15  C.  C. 
A.  569,  68  Fed.  542,  affirme<). 

3.  An  error  of  judgment  on  the  part  of  the 
patent  office  officials  in  delaying  for  a  long  time 
action  upon  an  application  to  await  the  result  of 
certain  pending  liti station  which  may  affect  the 
applicant*a  rights,  and  the  mere  acquiescence  of 
the  applicant  in  such  delay,  is  no  ground  for 
canceling  a  patent  subsequently  issued.  15  C.  C. 
A.  50^).  68  Fed.  542,  affirmed. 

4.  The  government  has  a  standing  in  court  to 
procure  the  cancellation  of  a  patent,  either  in 
the  discharge  of  its  obligation  to  protect  the  pub- 
lic against  a  monopoly  it  has  wrongfully  cre- 
ated, or  because  it  owes  a  duty  to  other  pat- 
entees to  secure  to  them  the  full  enjoyment  of 
the  rights  which  it  has  conferred  by  its  patents 
to  them.  In  so  far  as  the  latter  ground  is  con- 
cerned, the  suit  is  brought  in  the  name  of  the 
government,  simply  to  help  individuals,  and  in 
that  aspect  is  subject  to  the  same  rules  that 
i;overn  like  suits  between  private  litigants;  and 
hence  the  government  will  not  be  permitted  to 
invoke  the  equity  jurisdiction  to  cancel  a  patent 
against  which  the  individual  has  a  perfect  legal 
<1ofense  available  in  any  action  by  or  against 
him. 

5.  The  government  cannot  maintain  a  suit  in 
equity  to  cancel  a  patent  on  the  ground  that  a 
prior  patent  to  the  same  party  on  a  divisional 
application  covers  the  same  invention,  because, 
if  this  be  true,  it  is  a  matter  which  renders  the 
patent  wholly  void,  and  is  provable  in  favor  of 
pll  parties  by  evidence  on  record  in  the  patent 
office,  thereby  affording  them  an  adequate  reme- 
dy at  law:  and  also  because  the  patent  oflRce 
is  a  special  tribunal  intrusted  with  full  powers 
in  the  matter  of  granting  patents,  and  its  action 
htificd  on  mere  errors  of  judgment  is  not  sub- 
ject to  collateral  review  by  the  courts,  even  at 
the  instance  of  the  government  15  C.  C.  A. 
5G9.  68  Fed.  642,  affirmed. 

6.  The  Berliner  patent,  No.  463,569,  for  a 
combined  telegraph  and  telephone,  is  not  void 
T'ocause  of  a  delay  of  some  14  years  botween 
the  filing  of  the  application  and  tbp  granting 
<  f  the  patent,  though  the  result,  as  allop^d.  is  to 
prolong  the  monopoly  during  that  period,  it  not 
Appearing  that  such  delay  was  in  any  wise  due 
to  the  fraudulent  or  illegal  action  of  tbe  appli- 
cant.   15  C.  a.  A.  .560.  6S  Fed.  542,  affirmed. 

Mr.  Justice  Harlan  dissenting. 

Appeal    from    the    United    States    Circuit 
Court  of  Appeals  for  the  First  Circuit. 


*0n  February  1, 1883,  the  United  States  filed* 
In  the  circuit  court  of  the  United  States  In 
and  for  the  district  of  Massachusetts  a  bill 
In  equity  against  the  American  Bell  Tele- 
phone Company  and  Emile  Berliner,  pray- 
ing a  decree  to  set  aside  and  cancel  patent 
No.  463,569,  issued  on  November  17,  1891,  to 
the  telephone  company,  as  assignee  of  Ber> 
liner.  Upon  amended  pleadings  and  proofs 
the  circuit  court  on  January  3,  1895  (65  Fed.. 
86),  entered  a  decree  as  prayed  for.  On  ap- 
peal to  the  court  of  appeals  for  the  First  cir- 
cuit, this  decree  was  on  May  18,  1895,  revers- 
ed, and  a  decree  entered  directing  a  dismissal 
of  the  bill.  33  U.  S.  App.  236,  15  C.  C.  A. 
560,  and  68  Fed.  542.  Thereupon  the  United 
States  took  an  appeal  to  this  court  A  mo- 
tion was  made  to  dismiss  the  appeal  for  want 
of  jurisdiction,  which  was  denied  (159  U.  S. 
548,  16  Sup.  Ct  69),  and  the  case  was  argued 
upon  the  merits. 

As  stated  by  counsel  for  the  appelhmt,  four 
grounds  for  relief  were  presented  and  dis- 
cussed In  the  circuit  court  Those  grounds 
are: 

"(1)  That  the  delay  of  the  application  in 
the  office  for  thirteen  years  was,  under  the 
circumstances  alleged  In  the  bill,  unlawful 
and  fraudulent 

**(2)  That  a   patent.   Issued   November  2,^^ 
1880,  upon  a  division  of  the  original  appll-|| 
cation,   covers  the  same  invention  as* that* 
covered  by  the  patent  in  suit,  and  exhausted 
the  power  of  the  commissioner  as  to  that  In- 
vention. 

**r3)  That  the  patent  is  not  for  the  same  In- 
vention which  was  described  In  the  applica- 
tion as  filed. 

''(4)  That  taking  the  application  to  date 
from  the  time  when  It  was  made  by  amend- 
ment to  cover  the  Invention  described  and 
claimed  In  the  patent  as  Issued,  It  was  barred 
by  public  use  for  more  than  two  years." 

By  that  court  only  the  first  two  were  con- 
sidered, and  the  argument  In  the  court  of 
appeals  was  confined  to  those  questions. 

R.  S.  Taylor  and  Causten  Browne,  for  ap- 
pellant Frederick  P.  Fish  and  Joseph  H. 
Choate,  for  appellees.  |. 

*  Mr.    Justice    BREWER,    after  stating  the* 
facts  In  the  foregoing  language,  delivered  tike 
opinion  of  the  court. 

This  Is  a  suit  by  the  United  States  to  set  ^ 
aside  a  patent  for  an  invention  as  wrongfully  es 
Isstied.    It  is,  we  believe,  the  first' case  In  this* 
court  in  which  upon  proofs  such  an  application 
has  been  presented.   The  right  of  the  United 
States  to  maintain  such  a  suit  was  affirmed  In 
U.  S.  V.  American  Bell  Tel.  Co..  128  U.  S.  315, 
9  Sup.  Ct.  90.    The  question  now  Is  whether 
upon  the  facts  disclosed  In  this  record  the  re- 
lief prayed  for  ought  to  be  awarded.   It  be- 
comes, therefore,  a  matter  of  moment  to  deter- 
mine  under   what   circumstances   and   upon 
what  conditions  the  United  States  are  entitled 
to  have  a  patent  issued  In  due  course  ^te^p 
set  aside  and  canceled.  o 
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Manj  cases  have  come  to  this  court  In  which 
patents  for  lands  have  been  sought  to  be  set 
aside,  and  the  rules  controlling  such  suits 
have  been  frequently  considered.  Such  deci- 
sions win  naturally  throw  light  upon  the  ques- 
tion here  presented,  though  before  adverting 
to  them  It  may  be  well  to  note  the  difference 
between  patents  for  land  and  r)atents  for  In- 
ventions. While  the  same  tenn  is  used,  the 
same  grantor  is  in  each,  and,  although  each 
vests  in  the  patentee  certain  rights,  yet  the:p 
are  not  in  all  things  alike.  The  patent  for  land 
Is  a  conveyance  to  an  Individual  of  that  which 
Is  the  absolute  property  of  the  government, 
and  to  which,  but  for  the  conveyance,  the  In- 
dividual would  have  no  right  or  title.  It  Is  a 
transfer  of  tangible  property;  of  property  In 
existence  before  the  right  is  conveyed;  of  prop- 
erty which  the  government  has  the  fun  right 
to  dispose  of  as  it  sees  fit,  and  may  retain 
to  itself  or  convey  to  one  individual  or  another; 
and  it  creates  a  title  which  lasts  for  all  time. 
On  the  other  hand,  the  patent  for  an  invention 
is  not  a  conveyance  of  something  which  the 
government  owns.  It  does  not  convey  that 
which,  but  for  the  conveyance,  the  government 
could  use  and  dispose  of  as  it  sees  fit,  and  to 
which  no  one  save  the  government  has  any 
right  or  title  except  for  the  conveyance.  But 
for  the  patent  the  thing  patented  is  open  to 
the  nse  of  any  one.  Were  it  not  for  this  pat- 
ent, any  one  would  have  the  right  to  manu- 
facture and  use  the  Berliner  transmitter.  It 
was  not  something  which  belonged  to  the  gov- 
ernment before  Berliner  Invented  It  It  was 
open  to  the  manufacture  and  use  of  any  one, 
^and  any  one  who  knew  how  could  contrive, 
M  manufacture,  and  use  the  instrument.  It  con- 
•  veyed  to  Berliner,  so  far  as* respects  rights  In 
the  instrument  itself,  nothing  that  he  did  not 
have  theretofore.  The  only  effect  of  it  was  to 
restrain  others  from  manufacturing  and  using 
that  which  he  Invented.  After  his  invention 
he  could  have  kept  the  discovery  secret  to 
himself.  He  need  not  have  disclosed  it  to  any 
one.  But  in  order  to  Induce  him  to  make  that 
invention  public,  to  give  all  a  share  in  the 
benefits  resulting  from  such  an  invention,  con- 
gress, by  its  legislation  made  in  pursuance  of 
the  constitution,  has  guai*ant!ed  to  him  an  ex- 
clusive right  to  it  for  a  limited  time;  and  the 
pui-pose  of  the  patent  is  to  protect  him  in  this 
monopoly,  not  to  give  him  a  use  which,  save 
for  the  patent,  he  did  not  have  before,  but  only 
to  separate  to  him  an  exclusive  use.  The  gov- 
ernment parted  with  nothing  by  the  patent 
It  lost  no  property.  Its  possessions  were  not 
diminished.  The  patentee,  so  far  as  a  personal 
use  Is  concerned,  received  nothing  which  he 
did  not  have  without  the  i>atent,  and  the  mo- 
nopoly which  he  did  receive  was  only  for  a  few 
years.  So  the  government  may  well  insist  that 
it  has  higher  rights  in  a  suit  to  set  aside  a  pat* 
ent  for  land  than  it  has  in  a  suit  to  set  aside 
a  patent  for  an  invention.  There  are  weightier 
reasons  why  the  government  should  not  be 
permanently  deprived  of  its  property,  through 
fraudulent  representations  or  other  wrongful 


means,  than  there  are  for  questioning  tbe  tb- 
lldlty  of  a  temporary  monopoly  or  depriving 
an  individual  of  the  exclusive  use  for  a  Ihnlted 
time  of  that  whose  actual  use  he  claims  to 
have  made  possible,  and  which,  after  such  time, 
will  be  open  and  free  to  alL  Bearing  in  mind 
this  distinction,  let  us  inquire  upon  what  con- 
ditions the  government  may  maintain  a  suit 
to  set  aside  a  patent  for  land. 

These  suits  may  be  conveniently  grouped 
in  tliree  classes:  First,  where,  the  government 
being  the  only  party  Interested,  the  patent  Is 
charged  to  have  been  obtained  by  fraud  in  rep- 
resentations or  conduct;  second,  where  the 
land  by  appropriate  reservation  ia  not  subject 
to  patent,  but  is,  nevertheless,  erroneouedy  pat- 
ented; thh*d,  where  the  land,  though  subject  to 
patent  in  the  ordinary  administration  of  the 
land  olBce,  Is  patented  to  the  wrong  person  o 
either  through  fraud  or  by  reason  of  mistake  S 
or  inadvertence.  In  the  first  class  are  tln^fol-* 
lowing  cases:  U.  S.  v.  Hughes,  11  How.  652; 
U.  S.  V.  Throckmorton,  08  U.  S.  61;  U.  &  v. 
Atherton,  102  U.  S.  372;  Moffat  v.  U.  S.,  112 
U.  S.  24,  5  Sup.  Ct  10;  U.  a  v.  Minor,  114  U. 
S.  233,  5  Sup.  Ot.  836;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  7  Sup.  Ct  1015;  Colorado 
Coal  &  Iron  Co.  v.  U.  S.,  123  U.  8.  307,  8  Sup. 
Ct.  131;  U.  S.  V.  San  Jadnto  Tin  Co.,  125  U. 
S.  273,  8  Sup.  Ct.  850;  U.  8.  y.  Iron  Silver  Min. 
Co.,  128  U.  S.  673.  9  Sup.  Ot  196;  U.  S.  v.  Han- 
cock, 133  U.  S.  198,  10  Sup.  Ot  264;  U.  S.  y. 
Trinidad  Coal  &  Coking  Co.,  187  U.  8.  160,  11 
Sup.  Ct  67;  U.  S.  v.  Budd,  144  U.  8.  154.  12 
Sup.  Ct.  675;  San  Pedro  &  Cafion  del  Agua 
Co.  ▼.  U.  S.,  146  U.  S.  120,  18  Sup.  Ot  94.  In 
the  second  are  these:  U.  8.  y.  Stone,  2  WalL 
525;  Leavenworth,  etc.,  R.  Co.  y.  U.  S.,  92  U. 
S.  733;  McLaughlin  v.  U.  8.,  107  U.  a  626, 
2  Sup.  Ct  802;  Western  Pac.  R.  Co.  y.  U.  8., 
108  U.  S.  510,  2  Sup.  Ct.  802;  Mullan  v.  U.  8., 
118  U.  fi.  271,  6  8up.  Ct  1041.  And  in  the 
third  the  foUowlng:  Hughes  y.  U.  8.,  4  WalL 
232;  U.  S.  V.  Beebe,  127  U.  S.  338,  8  Sup.  Ot 
1083;  U.  S.  V.  Marshall  Silver  Min.  Co.,  120  U. 
S.  579,  9  Sup.  Ct.  343;  U.  S.  y.  Missouri,  b:.  ft 
T.  Ry.  Co.,  141  U.  S.  358,  12  Sup.  Ot.  13;  U.  8. 
V.  Southern  Pac.  R.  Co.,  146  U.  8.  570,  13  Suii. 
Ct  152. 

The  second  and  third  classes  are  not  par- 
alleled in  this  case,  for  ft  Is  not  claimed  that 
there  was  no  invention,  or  that  the  .patent 
issued  to  the  wrong  party.  The  decisions  in 
those  classes  need  not  be  considered.  The 
first  class  comprises  all  cases  in  which  the 
land,  though  subject  to  patent  and  therefore 
within  the  jurisdiction  of  the  land  deiwrt- 
ment,  was  charged  to  have  been  patented 
in  consequence  of  fraudulent  representations 
or  conduct  on  the  part  of  the  patentee.  The 
representations  may  have  been  as  to  the  mat- 
ter of  right  or  the  matter  of  quantity.  The 
patentee  may  have  been  entitled  to  no  land, 
or  to  less,  or  a  different  tract  than  that  pat* 
ented.  In  any  event  fraud  was  the  basis  of 
the  relief  sought  and  as  fraud,  actual  or  con- 
stmctive,  In  the  issue  of  the  patent,  to  the 
burden  of  this  suit,  we  will  Quote  from  the 
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opinions  In  some  of  these  cases.  In  the  Max- 
well Land-Grant  Case,  Mr.  Justice  Miller,  de- 
liyering  the  opinion  of  the  court,  said  (page 
381,  121  U.  S.,  and  page  1029,  7  Sup.  Ct): 
m  "We  take  the  general  doctrine  to  be  that 
S  when  in  a  court  of  equity  it  is  proposed  to 

*  set  aside,  to  annul,  or  to  correct  a*written  in- 
strument for  fraud  or  mistake  in  the  execu- 
tion of  the  instrument  Itself,  the  testimony 
on  which  this  is  done  must  be  clear,  une- 
quivocal, and  convincing,  and  that  it  cannot 
be  done  upon  a  bare  preponderance  of  evi- 
dence which  leaves  the  Issue  In  doubt.  If 
the  proposition,  as  thus  laid  down  In  the 
cases  cited.  Is  sound  in  regard  to  the  ordinary 
contracts  of  private  Individuals,  how  much 
more  should  It  be  observed  where  the  at- 
tempt is  to  annul  the  grants,  the  patents, 
and  other  solemn  evidences  of  title  emanat- 
ing from  the  government  of  the  United  States 
under  Its  official  seal.  In  this  class  of  cases, 
the  respect  due  to  a  patent,  the  presumption 
that  all  the  preceding  steps  required  by  the 
law  had  been  observed  before  Its  Issue,  the 
Immense  importance  and  necessity  of  the 
stability  of  titles  dependent  upon  these  ottl- 
cial  instruments,  demand  that  the  effort  to 
set  them  aside,  to  annul  them,  or  to  correct 
mistakes  in  them  should  only  be  successful 
when  the  allegations  on  which  this  Is  attempt- 
ed are  clearly  stated  and  fully  sustained  by 
proof.  It  is  not  to  be  admitted  that  the  ti- 
tles by  which  so  much  property  in  this  coun- 
try and  so  many  rights  are  held,  purporting 
to  emanate  from  the  authoritative  action  of 
the  officers  of  the  government,  and,  as  In  this 
case,  under  the  seal  and  signature  of  the 
president  of  the  United  States  himself,  shall 
be  dependent  upon  the  hazard  of  successful 
resistance  to  the  whims  and  caprices  of  every 
person  who  chooses  to  attack  them  in  a  court 
of  justice;  but  it  should  be  well  understood 
that  only  that  class  of  evidence  which  com- 
mands respect,  and  that  amount  of  It  which 
produces  conviction,  shall  make  such  an  at- 
tempt successful." 

In  Colorado  Coal  &  Iron  Co.  v.  U.  S.,  Mr. 
Justice  Matthews,  after  quoting  part  of  the 
foregoing,  adds  (page  317,  123  U.  S.,  and  page 
135,  8  Sup.  Ct.): 

"It  thus  appears  that  the  title  of  the  de- 
fendants rests  upon  the  strongest  presump- 
tions of  fact,  which,  although  they  may  be 
rebutted,  nevertheless  can  be  overthrown 
only  by  full  proofs  to  the  contrary,  clear, 
convincing,  and  unambiguous.  The  burden 
of  producing  these  proofs,  and  establishing 
the  conclusion  to  which  they  are  directed, 
rests  upon  the  government.  Neither  Is  It  re- 
i^lleved  of  this  obligation  by  the  negative  na- 
JJ  ture  of  the  proposition  it  Is  bound  to  estab- 

•  Ilsh.  It  Is, •Indeed,  sometimes  said  that  a 
negative  is  incapable  of  proof,  but  this  is  not 
a  maxim  of  the  law.  In  the  language  of  an 
eminent  text  writer:  'When  the  negative 
ceases  to  be  a  simple  one,— when  it  is  quali- 
fied by  time,  place,  or  circumstance,— much 
of  this  objection  is  removed;   and  proof  of  a 


negative  may  very  reasonably  be  required 
when  the  qualifying  circumstances  are  the 
direct  matter  in  issue,  or  the  afflmmtiye  is 
either  probable  in  itself,  or  supported  by  a 
presumption,  or  peculiar  means  of  proof  are 
in  the  hands  of  the  party  asserting  the  nega- 
tive.' " 

Then,  after  quotations  from  many  authori- 
ties, the  learned  Justice  closes  the  discussion 
with  these  words  from  1  Greenl.  Ev.  (  80: 

"So,  where  the  negative  allegation  Involves 
a  charge  of  criminal  neglect  of  duty,  whether 
official  or  otherwise;  or  fraud;  or  the  wrong- 
ful violation  of  actual  lawful  possession  of 
property,— the  party  making  the  allegation 
must  prove  It;  for  in  these  cases  the  pre- 
sumption of  law,  which  is  always  in  favor 
of  Innocence  and  quiet  possession,  is  in  favor 
of  the  party  charged." 

In  U.  S.  V.  Marshall  Min.  Co.,  Mr.  Justice 
Miller  again  refers  to  this  matter,  saying 
(page  580, 129  U.  S.,  and  page  346,  9  Sup.  Ct): 

"The  dignity  and  character  of  a  patent 
from  the  United  States  Is  such  that  the  hold- 
er of  it  cannot  be  called  upon  to  prove  that 
everything  has  been  done  that  is  usual  in 
the  proceedings  had  in  the  land  department 
before  Its  Issue,  nor  can  he  be  called  upon  to 
explain  every  Irregularity,  or  even  impro- 
priety, in  the  process  by  which  the  patent  is 
procured." 

With  these  declarations  of  the  law  control- 
ling such  cases  we  proceed  to  consider  that 
which,  according  to  the  brief  of  counsel  for 
the  government,  is  the  principal  matter  In 
this  case.     We  quote  their  words: 

"The  delay  In  the  office  Is  the  great  fact 
In  the  case.  It  determined  the  bringing  of 
the  suit,  stands  In  the  forefront  of  the  bill, 
was  the  principal  question  argued  In  both 
courts  below,  and  occupies  the  chief  space  in 
the  decisions  rendered.  It  is  not  set  up  as 
laches,  nor  as  a  ground  of  forfeiture  under 
any  provision  of  the  law  or  rule  of  the  pat- 
ent office,  but  as  a  course  of  conduct  in  the^ 
nature  of  fraud  on  the  public."  j 

♦What  was  the  delay  In  this  case?  The  ap-* 
plication  by  Berliner  was  made  on  June  4, 
1877,  he  having  filed  a  caveat  on  April  14, 
1877.  In  1878,  and  prior  to  October  23d,  the 
telephone  company  purchased  Berliner's  in- 
vention, and  on  November  17,  1891,  a  patent 
was  issued  to  the  telephone  company,  as  as- 
signee of  Berliner.  The  application  was, 
therefore,  pending  In  the  department  14 
years,  during  13  of  which  the  invention  was 
the  property  of  the  telephone  company.  The 
effer-t  of  this,  it  is  said,  is  to  prolong  for  afi 
practical  purposes  the  telephone  monopoly 
during  the  lifetime  of  this  patent;  and  In 
this  way:  On  March  7,  1876,  patent  No. 
174,465  was  Issued  to  Alexander  Graham  Bell, 
in  which  patent,  as  alleged  in  the  bill  and 
admitted  in  the  answer,  were  described  and 
claimed  "a  method  of  and  apparatus  for 
transmitting  sound  by  means  of  an  undula- 
tory  current  of  electricity."  This  was  the 
original  telephone  patent    And  it  signified 


S12 


17  SUniEME  COURT  REPORTER. 


tbat  Bell  invented  the  telephone.  That  pat- 
ent baa  expired,  and  all  the  monopoly  which 
attaches  to  it  alone  haa  ceased,  and  the  right 
to  use  that  invention  has  become  public  prop- 
erty. But  while  he  Invented  the  telephone, 
the  apparatus  he  devised  was  inefScient  for 
public  uses.  Berliner  invented  something  by 
which,  tal^en  in  connection  with  Edison*8  and 
Blake*8  inventions,  Bell's  undulatory  current 
could  be  made  practically  available  for  carry- 
ing on  conversation  at  long  distances.  In 
other  words,  the  telephone,  as  we  use  it,— that 
which  has  become  such  an  important  factor 
In  the  commercial  and  social  life  of  to-day,— 
does  not  embody  simply  the  invention  of  Bell, 
but  also  those  of  Edison,  Blake,  and  Ber- 
liner. So  that  while  the  public  has  to-day, 
by  reason  of  the  expiration  of  the  Bell  pat- 
ent, the  right  to  use  as  it  pleases  his  inven- 
tion, such  right  is  a  barren  one,  and  the  tele- 
phone monopoly  is  practically  extended  to 
the  termination  of  the  Berliner  patent;  and 
this  extension  of  the  time  of  the  monopoly 
has  been  accomplished  by  means  of  the  delay 
in  the  issue  of  the  Berliner  patent,— the  long 
pendency  of  the  application  in  the  patent  of- 
fice. In  order  that  the  contention  of  the 
government  may  be  clearly  presented,  and  in 
view  of  the  importance  of  this  question,  we 
may  properly  quote  at  some  length  from  the 

J  brief  of  counsel: 

?  •"In  the  present  case  Mr.  Bell's  patent  of 
1876  covered  broadly  the  process  of  transmit- 
ting sound  by  means  of  an  undulatory  electric 
current,  as  distinguished  from  an  interrupted 
or  broken  current,  no  matter  how  produced. 
His  patent  showed  a  transmitter  capable  of 
producing  such  a  current,  but  so  feebly  that 
Its  use  was  limited  to  short  distances.  Aft- 
erwards Mr.  Berliner  discovered,  we  will 
say,  that  the  undulatory  current  necessary  to 
transmit  speech  can  be  produced  by  means 
of  another  form  of  transmitter,— one  operat- 
ing by  variation  of  pressure  between  its  elec- 
trodes at  their  point  of  contact.  But  as  the 
only  function  of  the  instrument  was  to  pro- 
duce an  undulatoiT  current,  and  as  the  use  of 
that  current,  however  produced,  was  covered 
by  Mr.  Beirs  invention,  it  follows  that  the 
instrument  was  subject  to  two  independent 
monopolies. 

"Later,  we  will  say,  Mr.  Edison  discovered 
that  the  use  of  carbon  as  the  material  for  the 
construction  of  the  electrodes  of  the  Berliner 
transmitter  gave  to  that  instrument  a  greatly 
increased  power  and  reach  of  operation.  Lat- 
er still  Mr.  Blake  devised  a  particular  com- 
bination of  carbon  and  metallic  electrodes, 
with  mechanism  for  their  mounting,  which 
secured  an  improved  ease  and  permanence  of 
adjustment  and  superior  adaptation  to  com- 
mon use.  Mr.  Bell  hit  upon  the  true  princi- 
ple, in  relation  to  the  kind  of  current  to  be 
employed,  and  was  Justly  entitled  to  a  patent 
for  It,  although  the  range  of  his  transmitter 
may  have  been  but  a  few  hundred  feet.  Mr. 
Berliner,  ve  will  say,  hit  upon  the  true  prin- 
ciple underlying  the  operation  of  the  micro- 


phone, and  was  entitled  to  his  patent,  al- 
though the  mechanism  he  used  in  the  embodi- 
ment of  his  thought  was  so  unstable  in  its 
adjustment  as  to  make  it  of  uncertain  value. 
The  inventions  of  Mr.  Edison  and  Mr.  Blake 
completed  the  instrument,  and  made  possible 
the  talking  telephone  In  every  man's  house, 
the  city  exchange,  and  the  long-distance  line 
from  city  to  city. 

"It  thus  happened  that  the  Blake  transmit- 
ter introduced  into  public  use  by  the  Bell 
Company  in  1878,  and  familiar  to  us  all,  was 
the  embodiment  in  one  piece  of  mechanism, 
and  its  use,  of  four  distinct  inventions  made9 
by  four  different  men.  *That  company  was* 
the  owner  of  all  the  inventions.  For  Mr. 
Bell's  Invention  it  held  patents  issued  in 
1876  and  1877;  for  Mr.  Blake's,  patents  were 
issued  in  1881;  and  for  the  others,  applica- 
tions were  on  file  subject  to  its  control. 

"Mr.  Bell's  invention  was  one  of  the  first 
rank,— nothing  less  than  the  discovery  of  a 
new  law  of  nature.  Mr.  Berliner's  invention 
was  a  beautiful  Intellectual  conception  of  a 
mode  of  operation.  Mr.  Edison's  was  the  dis- 
covery of  a  new  property  of  carbon.  Mr. 
Blake's  was  an  ingenious  and  a  practical 
utilization  of  the  three.  Mr.  Bell's  invention 
lies  at  the  foundation  of  the  art  of  telephony. 
Mr.  Edison's  and  Mr.  Blake's  have  done  more 
to  make  the  art  of  practical  value  than  aU 
others  following  Mr.  Bell. 

"We  assume  that  it  was  not  possible  to 
take  out  patents  for  all  these  inventions  at 
the  same  time;  and,  so  far  as  that  was  not 
possible,  the  overlapping  and  prolongation  of 
the  monopolies  created  by  the  patents  in  the 
use  of  the  carbon  microphone  could  not  be 
avoided  without  denying  to  some  one  or  more 
of  the  inventors  his  rights  under  the  law. 
But  does  it  follow  that  the  Bell  Company  was 
entitled  of  right  to  hold  control  of  the  micro- 
phone under  the  broad  claims  of  the  Bell  pat- 
ent and  the  construction  and  combination 
claims  of  the  Blake  patents,  and  nurse  the 
applications  for  the  other  inventions  In  the 
office,  taking  out  a  patent  on  Berliner's  Just 
in  time  to  overlap  Bell's,  and  on  Edison's  in 
time  to  overlap  Berliner's,  and  so  secure  a 
monopoly  on  the  same  transmitter,  used  in 
the  same  way  to  produce  the  same  result,  for 
three  times  the  period  fixed  by  the  statute  for 
the  duration  of  a  patent? 

"It  needs  no  lawyer's  argument  to  make 
manifest  the  inherent  moral  wrongfulness  of 
such  a  proceeding  towards  the  publla  Ev- 
ery right-minded  man  will  feel  it  instinctive- 
ly.   Would  it  be  a  legal  wrong?" 

After  discussing  the  injury  to  the  public 
which  results  from  the  conduct  described, 
they  add: 

"Hence  a  man  who  is  enjoying  a  monopoly 
of  a  thing  under  one  patent,  and  is  at  the 
same  time  prosecuting  an  application  for  an-  ^ 
other  patent  which  will  give  him  a  monopoly  J 
of* the  same  thing  for  a  further  period.  Is* 
bound  to  speed  his  application.** 

It  will  be  perceived  that  it  is  conceded  that 
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some  delay  is  anavoldable.  In  the  yery  na- 
ture of  things  that  is  bo.  It  is  not  possible 
that  an  application  for  a  patent  can  be  con- 
sidered and  determined  on  the  Instant.  So 
it  is  not  the  fact,  but  the  excessiveness,  of  the 
delay  of  which  complaint  is  made.  The  mere 
fact  of  delay  does  not,  therefore,  operate  to 
deprive  the  Inventor  of  his  legal  rights.  Be- 
fore he  can  be  punished  it  must  be  shown 
that  he  has  been  guilty  of  a  wrong,— that  he 
has  caused  the  delay.  It  matters  not  wheth- 
er the  delay  be  reasonable  or  unreasonable, 
for  a  brief  time  or  for  many  years,  if  the  ap- 
plicant is  not  responsible  for  it  Whatever 
may  be  the  injury  to  the  public,  If  the  delay 
is  caused  solely  through  the  negligence  or 
inattention  of  the  tribunal  before  which  the 
application  is  pending  it  is  something  for 
which  the  applicant  is  not  responsible,  and 
which  does  not  affect  his  legal  rights.  There 
is  often  great  delay  in  suits  in  the  courts. 
Cases  not  infrequently  are  argued  before  the 
highest  courts  and  not  decided  by  them  for 
weelss  and  sometimes  for  years.  Whatever 
effect  such  delay  may  have  upon  the  interests 
of  others  or  of  the  public,  so  long  as  it  results 
from  the  mere  nonaction  of  the  courts,  the 
rights  of  the  suitor  are  unaffected.  He  can- 
not be  punished  on  account  of  the  delay  of 
the  tribunal  before  which  he  is  presenting  his 
suit. 

Neither  can  a  party  pursuing  a  strictly  le- 
gal remedy  be  adjudged  in  the  wrong  if  he 
acts  within  the  time  allowed,  and  pursues  the 
method  prescribed  by  the  statute.  If  the 
statute  gives  him  five  years  within  which  to 
bring  an  action  on  a  note,  he  cannot  be  de- 
nied relief  simply  because  he  waits  four  years 
and  eleven  months.  If  he  has  two  years  after 
a  judgment  against  him  within  which  to  take 
an  appeal,  he  may  wait  until  the  last  day  of 
the  two  years.  Under  section  48S6,  Uev.  St., 
an  inventor  has  two  years  from  the  time  his 
invention  is  disclosed  to  the  public  within 
which  to  make  his  application,  and  unless  an 
abandonment  is  shown  during  that  time  he 
^Is  entitled  to  a  patent,  and  the  patent  runs, 
:*  as  any  other  patent,  for  seventeen  years  from 
•  Its  date.  He*Gannot  be  deprived  of  this  right 
by  proof  that  if  he  had  filed  his  application 
Immediately  after  the  invention  the  patent 
would  have  been  Issued  two  years  earlier  than 
it  was,  and  the  public,  therefore,  would  have 
come  into  possession  of  the  free  use  of  the  in- 
vention two  years  sooner.  The  statute  has  giv- 
en this  right,  and  no  consideration  of  public 
benefit  can  take  it  from  him.  His  right  exists 
because  congress  has  declared  that  it  should.  It 
will  not  do  to  say  that  because  congress  has 
declared  that  seventeen  years  Is  the  life  of  a 
patent,  seventeen  years  is  the  limit  of  the 
possible  monopoly;  for  the  same  legislation 
that  gives  seventeen  yeai-s  as  the  life  of  a 
patent  gives  two  years  within  which  an  ap- 
plication for  a  patent  may  be  made,  and  dur- 
ing that  time,  as  well  as  while  the  application 
is  pending  In  the  department,  the  applicant 
tias  practically,  if  not  legally,  an  exclusive 


use.  A  party  seeking  a  ris^t  under  the  pat- 
ent statutes  may  avail  himself  of  all  their 
provisions,  and  the  courts  may  not  deny  him 
the  benefit  of  a  single  one.  These  are  ques- 
tions not  of  natural,  but  of  purely  statutory, 
right.  Congress,  instead  of  fixing  seventeen, 
had  the  power  to  fix  thirty,  years  as  the  life 
of  a  patent  No  court  can  disregard  any 
statutory  provisions  In  respect  to  these  mat- 
ters on  the  ground  that  in  its  judgment  they 
are  unwise  or  prejudicial  to  the  interests  of 
the  public. 

And  in  this  connection  it  is  also  well  to  no- 
tice these  facts:  Section  4888,  Rev.  St,  re- 
quires an  inventor  to  make  application  in 
writing  to  the  commissioner  of  patents.  That 
and  the  two  or  three  succeeding  sections  pre- 
scribe what  the  application  shall  state,  and  by 
what  it  shall  be  accompanied.  Section  4893 
provides  that  on  the  filing  of  the  application 
and  the  payment  of  fees  'the  commissioner 
of  patents  shall  cause  an  examinatioa  to  be 
made  of  the  alleged  new  invention  or  discov- 
ery; and  if  on  such  examination  it  shall  ap- 
pear that  the  claimant  is  justly  entitled  to  a 
patent  under  the  law,  and  that  the  same  is 
sufficiently  useful  and  Important,  the  com- 
missioner shall  issue  a  patent  therefor.'*  Sec- 
tion 4894  reads: 

"All  applications  for  patents  shall  be  com- 
pleted and  prepared  for  examination  within 
two  years  after  the  filing  of  the  application, 
and  in  default  thereof,  or  upon  failure  of  the^ 
^applicant  to  prosecute  the  same  withhi  two? 
years  after  any  action  therein,  of  which  notice 
shall  have  been  given  to  the  applicant*  they 
shall  be  regarded  as  abandoned  by  the  parties 
thereto,  unless  It  be  shown  to  the  satisfaction 
of  the  commissioner  of  patents  that  such  delay 
was  unavoidable." 

Certain  rules  of  procedure  have  been  pre- 
scribed by  the  commissioner  of  patents,  and  a 
t  certain  routine  of  practice  has  become  estab* 
i  lished  in  that  department   Now,  all  these  mat- 
'  ters   of  statutory   enactments,   rules   of  pro- 
I  cedure,  and  routine  of  practice  are  things  over 
which  an  applicant  has  no  control.    When  he 
has  once  filed  his  application,  complying  with 
the  statutory  requirements,  then  the  patent 
office  takes  possession  of  the  matter.    It  de- 
termines when  and  how  it  will  act,  and  the  ap- 
pllcant  can  only  ask  and  wait 

And  why  should  he  be  called  upon  to  do 
more?  He  comes  before  the  tribunal  which 
the  government  has  established  and  presents 
his  application.  Why  should  the  validity  of  the 
grant  which  that  tribunal  finally  makes  de- 
pend in  any  degree  upon  the  number  of  times 
he  has  repeated  his  application?  The  true  rule 
Is  that  If  application  has  been  made,  and  the 
applicant  has  once  called  for  action,  he  cannot 
be  deprived  of  any  benefits  which  fiow  from 
the  ultimate  action  of  the  tribunal,  although 
that  tribunal  may  unnecessarily,  negligently, 
or  even  wantonly,  if  that  supposition  were  ad- 
missible, delay  its  judgment.  If  the  public  is 
interested  in  prompt  action,  if  the  government, 
which  represents  the  public,  thinks  that  mom 
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speed  on  the  part  of  any  of  Its  tribunals  Is 
essential,  It  is  the  govemment  which  is  call- 
ed upon  to  act,  and  the  applicant  may  with 
propriety  wait  until  either  the  tribunal  has 
acted,  or  until  the  goyeriunent,  having  regard 
for  the  public  interest,  has  interfered  to  com- 
pel action.  Accepting  the  statement  of  coun- 
sel as  to  the  facts  to  be  correct  in  all  its  full- 
ness, consider  what  would  have  been  the  rul- 
ing of  a  court  if  an  application  had  been  made 
to  it  based  upon  those  facts.  Suppose  the  ap- 
plicant had  presented  its  petition  for  a  man- 
damus to  compel  prompt  action  on  the  part  of 
^  the  patent  officials,  and  said:  "I  have  applied 
^  for  and  am  entitled  to  a  patent.  It  will  be  is- 
•  sued  after  a  while  without  any  judicIal*com- 
pulsion.  I  can  malvo  large  profits  if  the  patent 
office  will  be  dilatory,  and  yet  I  asli  a  man- 
damus to  con^^el  its  immediate  action,"— 
would  not  the  ruling  have  been:  "By  your 
own  showing  you  are  entitled  to  no  relief;  you 
have  no  cause  of  complaint.  It  is  the  govern- 
ment, representing  the  public,  which  alone  can 
complain."  And  if  it  could  obtain  no  as- 
sistance by  a  suit  in  advance,  can  it  be  pun- 
*.sbed  indirectly  by  being  deprived  of  that 
which  was  finally  awarded  to  it? 

Much  Is  said  in  the  briefs  and  in  the  argu- 
ments about  the  practical  continuance  of  the 
telephone  monopoly.  It  is  well  to  understand 
exactly  what  is  meant  thereby.  No  one  ques- 
tions that  the  Bell  patent  has  expired,  and  that 
aU  of  his  invention  is  free  to  the  use  of  the 
public  It  is  not  denied  that  Berliner^s  Inven- 
tion is  something  independent  and  distinct  from 
the  Bell  invention.  It  Is  the  combination  of 
these  inventions  with  those  of  Blake  and  Edi- 
son which  maiie  the  Instriunent  in  commercial 
use,  and  because  this  Is  the  most  serviceable 
It  is  the  one  that  the  public  Insists  upon  hav- 
ing. But  each  invention  has  Independent 
rights.  It  loses  nothing  because  when  united 
with  another  it  results  in  an  instrument  more 
raluable  than  either  alone  will  give.  Suppose 
that  at  the  expiration  of  this  Berliner  patent 
some  new  invention  shall  be  made  by  which, 
tn  connection  with  those  already  free  to  the 
public,  an  Instrument  can  be  manufactured  far 
surpassing  in  utility  that  used  to-day,  and  the 
Bell  Company  shall  purchase  that  Invention, 
the  public,  which  always  insists  on  having  the 
best  and  most  serviceable,  will  undoubtedly 
take  the  new  Instrument,  and  in  that  way  it 
may  happen  that  what  is  called  the  "telephone 
monopoly"  is  practically  still  further  continued. 
But  surely  that  does  not  abridge  the  legal 
rights  of  any  one.  The  inventor  of  the  latest 
addition  Is  entitled  to  full  protection,  and  if  the 
telephone  company  buys  that  Invention  It  Is  en- 
titled to  all  the  rights  which  the  Inventor  had. 
All  that  tlie  patent  law  requires  Is  that  when 
a  patent  expires  the  invention  covered  by  that 
patent  shall  be  free  to  every  one,  and  not  that 
the  public  has  the  right  to  the  use  of  any  other 
Invention,  the  patent  for  which  has  not  expired, 
IS  and  which  adds  to  the  utility  and  advantage 
?of  the  instrument  made  as  the  result  of  the 
cpmbined  inventions. 


Counsd  seem  to  argoe  that  out  who  has 
made  an  invention,  and  thereupon  applies  for 
a  patent  therefor,  occupies,  as  it  were,  the  po- 
sition of  a  quasi  trustee  for  the  public;  that  he 
is  under  a  sort  of  moral  obligation  to  see  that 
the  public  acquires  the  right  to  the  free  use 
of  that  Invention  as  soon  as  Is  conveniently 
possible.  We  dissent  entirely  from  the 
thought  thus  urged.  The  Inventor  Is  one  who 
has  discovered  something  of  value.  It  Is  his 
absolute  property.  He  may  witlihold  the 
knowledge  of  it  from  the  public,  and  he  may 
insist  upon  all  the  advantages  and  benefits 
which  the  statute  promises  to  him  who  dis- 
closes to  the  public  his  Invention.  He  does  not 
make  the  law.  He  does  not  determine  the 
measure  of  his  rights.  The  legislative  body, 
representing  the  people,  has  declared  what  the 
public  will  give  for  the  free  use  of  that  in- 
vention. He  cannot  be  heard  in  the  courts  to 
say  that  it  is  of  such  value  that  he  is  entitled 
to  a  larger  and  longer  monopoly;  that  he  is 
not  fully  compensated  for  the  great  benefit 
which  his  Invention  has  bestowed  by  the  pe- 
cuniary receipts  during  17  years.  No  repre- 
sentative of  the  public  is  at  liberty  to  negoti- 
ate with  him  for  a  new  and  independent  con- 
tract as  to  the  terms  and  conditions  upon 
which  he  will  give  up  his  invention.  He  must 
come  under  the  dominion  of  the  statute,  and 
take  that  which  the  public  has  proffered 
its  willingness  to  give.  As  the  lawmaking 
power  has  prescribed  what  the  public  wlii 
give,  specified  the  terms  and  conditions  of 
purchase,  indicated  the  time  and  methods  of 
determining  the  right  of  compensation,  he  oii 
his  part  has  an  absolute  legal  right  to  avail 
himself  of  all  the  provisions  thus  made.  It  is 
not,  of  course,  doubted  that  the  courts  in  con- 
struhig  the  patent  as  aU  other  statutes,  must 
have  regard  to  the  spirit  as  well  as  the  letter. 
That  simply  requires  that  courts  shall  ascer- 
tain their  true  meaning,  but  when  that  is  as- 
certained the  applicant  for  a  patent  is  entitled 
to  all  the  benefits  which  those  statutes  thus 
construed  give. 

What  are  the  evidences  of  wrong  in  this  mat- ,4 
terof  delay?  It  may  have  been  caused  either g 
by  the  negligent  or  wrongful*actioa  of  the  <A-* 
cers  of  the  department,  and  without  any  conni- 
vance, assistance,  or  concurrence  on  the  part  of 
the  applicant,  or  it  may  have  been  brought 
about  by  the  applicant,  either  through  its  cor- 
ruption of  the  public  officers  or  through  other 
misconduct  on  its  part.  If  the  fault  is  wh(Ay 
that  of  the  department,  the  applicant  ought  not 
to  suffer  therefor.  While,  on  the  other  hand,  if 
Its  conduct  has  been  wrongful,  it  may  and 
ought  to  suffer.  There  is  no  presumption 
against  the  applicant  If  a  tribunal  charged 
with  official  action  delays  such  action,  what- 
ever of  presumption  surrounds  the  delay  at- 
taches to  the  tribunal,  and,  no  evidence  of 
wrong  being  given,  the  presumption  would  be 
that  the  delay  was  at  the  histance  of  the  tri- 
bunal, and  not  caused  by  the  applicant.  The 
government,  therefore.  In  order  to  make  out 
its  case,  must  affirmatively  show  that  the  da- 
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lay  haa  been  caused  In  Bome  way  by  the  con- 
duct of  the  applicant,  and  before  Its  patent 
can  be  set  aside  the  goyemment  must,  In  ac- 
cordance with  the  rules  laid  down  In  respect 
to  land  patents,  establish  that  fact  clearly. 
It  may  not  rest  on  mere  inferences,  mere  sug- 
gestions, but  must  prove  the  wrong  in  such  a 
manner  as  to  satisfy  the  Judgment  before  it 
can  destroy  that  which  its  own  agents  have 
created.  We  reitei*ate  what  was  said  by  Mr. 
Justice  Miller  for  the  court  in  the  Maxwell 
Land  Grant  Case,  that  a  suit  between  indi- 
viduals to  set  aside  an  instrument  for  fraud 
can  only  be  sustained  when  the  testimony  In 
respect  to  the  fraud  is  clear,  unequivocal,  and 
convincing,  and  cannot  be  done  upon  a  bare 
preponderance  of  evidence  which  leaves  the 
issue  in  doubt,  and  that,  if  this  be  the  settled 
rule  In  respect  to  suits  between  individuals, 
it  is  much  more  so  when  the  government  at- 
tempts to  set  aside  its  solemn  patent  And 
we  may  here  again  repeat  that  if  this  is  true 
when  the  suit  Is  to  set  aside  a  patent  for  land, 
which  conveys  for  all  time  the  title,  a  for- 
tiori It  must  be  true  when  the  suit  Is  one  to 
set  aside  a  patent  for  an  Invention,  which 
only  grants  a  temporary  right 

What  evidence  has  the  government  pro- 
duced? We  premise  by  saying  that  there  is 
not  a  scintilla  of  testimony  as  to  any  corrup- 
^  tlon  of  the  officers  of  the  department  by  the 
»  defendants,  or  any  attempt  at  such  corrup- 
•  tlon.  Counsel  do  not*  put  the  finger  on  a 
single  fact  tending  to  show  that  any  money 
was  ever  paid  to  any  official  of  the  patent 
office,  or  that  any  undue  Influence  was  ever 
attempted  to  be  exerted  upon  or  Improper 
suggestion  made  to  any  one.  So  far  as  the 
record  discloses,  there  never  was  an  intima- 
tion made  to  a  single  official  that  he  could 
profit  in  any  way  by  a  moment's  delay.  All 
thought  of  wrong  in  this  respect  may,  there- 
fore, be  put  aside.  If  there  was  no  corrup- 
tion on  the  part  of  the  defendants,  what  did 
they  do  that  calls  for  condemnation?  And 
we  turn  to  the  brief  of  the  learned  counsel 
for  the  government  to  see  what  evidences  of 
wrong  they  have  found  In  the  record.  After 
noting  that  their  inquiry  begins  at  June  9, 
1882,  thus  impliedly  conceding  that  there  is 
no  reason  to  question  the  delay  up  to  that 
time  (a  period  of  five  years),  they  call  atten- 
tion to  the  subsequent  correspondcuce  be- 
tween the  solicitor  in  charge  of  the  applica- 
tion and  the  officials  of  the  department, 
which,  80  far  as  is  material,  is  as  follows: 

••On  June  9,  18S2,  the  eiaiminer  wrote  to 
the  solicitor  as  follows: 

••  •As  at  present  advised,  it  Is  believed  that 
the  claims  presented  may  be  allowed,  but  final 
action  In  this  case  must  be  suspended  in  view 
of  probnble  Interferences  with  other  pending 
applications,  w^hich  will  be  declared  as  soon 
as  practicable.' 

••On  October  8,  1883,  sixteen  months  later, 
the  solicitor  wrote  as  follows: 

*•  'In  June,  1882,  I  received  an  official  letter 
dated  the  9th  of  that  month,  saying  that  '^e 


claims  presented  may  be  allowed,  but  final 
action  is  suspended  in  view  of  probable  inter- 
ferences." Since  then  I  have  been  awaiting 
the  official  action.  I  beg  to  call  attention  to 
the  case,  and  ask  that  it  may  receive  action.* 

"October  23,  1SS3,  the  examiner,  as  follows: 

•*  *In  response  to  applicant's  letter  filed  Oc- 
tober 9,  1883,  it  is  stated  that  further  action 
in  this  case  on  the  part  of  the  office  must  be 
still  further  postponed  until  the  conditions  of 
interfering  applications  will  permit  the  decla- 
ration of  Interference,  which  seems  unavoida- 
ble.' I 
•  ''On  February  19,  1885,  two  years  and  four* 
months  later,  the  solicitor,  as  follows: 

"  'The  specification  is  hereby  amended  as 
follows:  Erase  amendment  O,  filed  December 
16,  1881.  Erase  claims  8,  7,  8,  10,  and  11, 
and  change  number  of  claims  4,  6,  6,  7»  and  9 
to  3,  4,  5,  6,  and  70.' 

•This  amendment  contained  nothing  mate- 
rial to  the  present  discussion. 

"March  17, 1886,  the  examiner,  as  follows: 

••  'In  response  to  amendment  of  February 
19,  1886,  applicant  is  advised  that  the  broad 
claims  involving  the  idea  of  a  variable  pres- 
sure contact  telephone  will  probably  be  in- 
volved In  an  interference  with  a  pending  ap- 
plication or  applications  of  another  applicant, 
and  that  said  applicant  has  been  advised  that 
he  must  show  that  the  office  action  taken  In 
the  matter  of  his  application  is  not  a  suffi- 
cient answer  thereto  on  or  before  the  1st  of 
April,  18S6.  In  the  meanwhile  this  applica- 
tion will  be  suspended  from  further  action.' 

"August  13,  1386^  five  months  later,  the 
solicitor: 

•'  *I  desire  to  be  informed  of  the  present 
status  of  this  case,  and  to  be  advised  if  the 
office  is  awaiting  any  action  on  the  part  of 
the  applicant  It  is  desired  that  no  rights 
should  be  lost  by  inaction.' 

••August  19,  18S6,  the  examiner,  as  fbllows: 

••  *In  response  to  applicant's  letter  of  the 
13th  inst.,  he  is  hereby  advised  that  the  delay 
in  this  case  is  a  matter  over  which  he  has  no 
control,  except  It  be,  perhaps,  in  the  matter 
of  urging  an  early  interference.  The  inter- 
ference will  be  declared  as  soon  as  the  other 
applicants  are  in  condition,  if  it  be  decided 
that  they  are  entitled  to  the  same.  The  of- 
fice is  awaiting  no  action  on  the  part  of  the 
applicant,  and  the  delay  is  through  no  fault 
of  his.' " 

After  these  quotations,  counsel  observe  as 
follows: 

"These  perfunctory  exchanges  of  compli- 
ments between  the  solicitor  and  the  examiner 
occupied  the  entire  time  from  June  9,  1882, 
to  March  16,  1888,  five  years  nine  months  and 
seven  days.  In  all  that  time  not  a  demand  vs 
for  action,  not  a  hint*even  of  dissatisfaction,? 
:il)pears  in  the  record.  We  have  quoted  it 
all.  Of  course,  this  appearance  of  willing  ac- 
quiescence is  not  conclusive.  The  examiner's 
letters  indicate  an  obstacle  in  the  way;  some 
portending  interference  or  interferences,  al- 
ways coming,  yet  never  arriving.    But  the 
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Htiplne  submission  of  the  company  to  such  ex- 
traordinary delay,  for  such  a  cause,  Is  the 
first  Item  of  the  proof.  If  it  had  been  pos- 
sessed of  a  real  purpose  to  have  its  patent  as 
boon  as  possible,  If  it  had  been  losing  millions 
per  annum  for  want  of  it,  as  the  people  are 
losing  millions  because  of  It,  would  it  not 
have  found  some  way  to  force  this  Invisible 
foe  into  the  field,  or  at  least  leave  on  the  rec- 
ord some  trace  of  its  mighty  effort  to  burst 
the  bands  of  official  routine  which  prevented 
it  from  finding  and  fighting  him?" 

This  presents  the  burden  of  the  case  on  the 
part  of  the  government  It  amounts  to  only 
this:  The  defendant  company  was  not  ac- 
tive, but  passive.  If  millions  were  to  be  add- 
ed to  its  profit  by  active  effort  it  would  have 
been  Importunate,  and  have  secured  this  pat- 
ent long  before  it  did.  As  millions  came  to 
it  by  reason  of  its  being  passive,  it  ought  to 
sufl^er  for  its  omission  to  be  importunate.  It 
must  keep  coming  before  the  commissioner, 
lilie  the  widow  before  the  unjust  judge  in 
the  parable,  until  it  compels  the  declaration, 
"though  I  fear  not  God  nor  regard  man,  yet, 
because  this  widow  troubleth  me,  I  will 
avenge  her,  lest  by  her  continual  coming  she 
weary  me."  But  is  this  the  rule  to  measure 
the  conduct  of  those  who  apply  for  oflicial 
action?  What  Is  the  amount  of  the  impor- 
tunity which  will  afford  protection  to  the 
grant  finally  obtained?  How  frequent  must 
the  demand  be?  It  is  easy  to  say  that  the 
applications  of  this  defendant,  coming  only 
at  the  Interval  of  months  and  years,  were, 
talcen  with  the  replies  of  the  patent  office, 
mere  "perfunctory  exchanges  of  compli- 
ments," but  this  does  not  change  the  fact 
that  action  was  aslsed  and  repeatedly  asked; 
that  no  request  was  made  for  delay;  no  inti- 
mation that  it  was  desired  or  would  be  ac- 
ceptable. 
In  this  connection  may  well  be  noticed  the 
^  letter  of  the  solicitor,  in  March,  1S81,  to  the 
ij  commissioner,  in  which  he  urged  the  modlfi- 
•  cation  of  rule  No.  W  in  respect  to*  interfer- 
ences, and  this  in  order  to  hasten  the  issue 
of  the  patent.  In  this  letter,  besides  point- 
ing out  how  the  rule  as  It  then  existed  would 
tend  to  delay,  he  adds  these  statements: 

"So  far  as  my  client  Is  concerned,  I  have 
to  submit  that  it  Is  of  the  utmost  importance 
that  the  interference  be  declared  forthwith. 
«    •    • 

*'The  indefinite  suspension  of  the  interfer- 
ence would  only  create  harassing  and  op- 
pressive claims  after  the  public  had  become 
possessed  of  the  Invention  without  hindrance 
or  objection  on  the  part  of  the  Inventor, 
and  it  Is  but  just  to  say  that  neither  of 
the  interfering  applicants  could  with  any  de- 
gree of  propriety  claim  to  be  the  Inventor 
and  expect  that  such  notice  on  his  part 
would  be  treated  by  the  public  with  any  de- 
gree of  respect.  Patents  issued  as  the  result 
of  long-pending  interferences  are  always 
looked  upon  as  odious  monopolies,  because 
of  the  manner  in  which  they  are  enforced 


at  the  time  when  the  pnblic  were  already 
possessed  of  the  invention.    •    •    • 

"♦  •  ♦  An  early  decision  upon  the  ques- 
tion submitted  is  earnestly  requested." 

It  may  be  added  that  the  modification  was 
made  In  October,  1881. 

In  respect  to  this  letter,  and  especially  the 
second  paragraph,  quoted  above,  counsel  for 
the  government  say: 

"In  the  argument  below,  counsel  appeared 
to  think  that  once  was  enough,  and  that  they 
stood  as  a  perpetual  exhortation  to  duty  to 
the  examiner  and  all  his  successors  as  though 
they  had  been  nailed  on  his  office  door.  But 
they  were  not  even  in  the  file  of  the  Ber- 
liner case.  Examiner  Freeman,  whose  re- 
port was  indorsed  on  the  letter,  went  out  of 
office  In  1883.  If  any  one  ever  saw  it  after 
that  until  It  was  exhumed  for  the  purpose 
of  this  case,  the  fact  does  not  appear  in  the 
record." 

But  is  the  applicant  to  be  condemned  be- 
cause, having  once  made  an  urgent  request 
for  action  and  pointed  out  reasons  therefor, 
it  was  not  continually  repeating  that  re- 
quest, because  it  did  not  see  that  such  re- 
quest was  placed  on  the  files  of  this  particu- 
lar application,  or,  as  Intimated  in  the  words 
of  counsel,  nailed  on  the  doors  of  the  patent^ 
office?  g 

*It  Is.  of  course,  easy  to  say  that  these  ai>-» 
plications,  these  suggestions  and  requests, 
meant  nothing;  that  they  were  a  mere  blind. 
But  something  more  than  assertion  of  coun- 
sel Is  necessary  to  destroy  their  significance* 
or  to  establish  collusion  between  the  appli- 
cant and  the  officials  of  the  department.  But 
the  case  does  not  stand  upon  the  fact  tha{ 
the  formal  communications  from  the  solicit- 
or in  charge  of  this  application  were  few  In 
number.  While  in  every  one  In  which  the 
matter  was  referred  to  there  was  a  request 
for  action,  It  also  appears  from  the  testimo- 
ny of  Messrs.  Freeman,  Lyons,  and  Kintner, 
who  were  the  examiners  In  charge  during 
the  major  portion  of  the  time  in  dispute,  that 
the  representatives  of  the  Bell  Company  were 
urgent  In  pushing  the  Berliner  application. 
For  Instance,  Examiner  Lyons  testified: 

**They  were  urgent  and  persistent  beyond 
toleration.  Hardly  a  day  passed  without 
somebody  representing  the  interests  of  the 
Bell  Telephone  Company  coming  to  our  room 
and  urging  the  allowance  of  the  Berliner 
case,  or  the  declaration  of  interferences.  I 
myself  was  waylaid  in  the  halls  of  the  pat- 
ent office,  and  on  more  than  one  occasion  did 
I  sneak  into  the  room  to  avoid  being  bored 
by  Mr.  Charlie  Hedrlck,  the  assistant  of  Mr. 
Pollok.  Mr.  Pollok  himself,  also,  although 
less  frequently,  came  to  the  room,  and  later 
on,  notably  towards  the  end  of  ISS^,  and  In 
the  spring  and  summer  of  1885,  Mr.  W,  W. 
Swan  was  a  frequent  visitor  In  the  electrical 
division." 

And  Examiner  Kintner  (who  was  In  office 
from  May,  18S3,  to  April,  1887),  in  reply  to  a 
question  as  to  what  Mr.  Swan,  one  of  the 
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representatives  of  the  telephone  company, 
did  in  respect  to  the  application,  said: 

"I  had  a  great  many  interviews  with  him  in 
the  matter  of  both  the  Edison  and  the  Berlin- 
er applications  under  consideration,  and  be 
was  very  persistent  in  urging  the  passage  of 
both  applications  to  patent;  In  fact,  to  such 
an  extent  that  his  persistency  annoyed  me 
not  a  little." 

Anotlier  matter  referred  to  by  counsel  is 
what  they  call  the  "tacit  understanding." 
The  facts  are  these:  One  Daniel  Draw- 
ksbaugh  claimed  to  have  invented  the  tele- 
? phone  prior  to*Bell.  He  assi^cned  his  inven- 
tions to  the  People^s  Telephone  Company,  be- 
tween w^hom  and  the  defendant  company  a 
heated  and  protracted  litigation  arose.  Now, 
it  is  said  that  there  was  an  agreement,  or,  at 
least,  a  tacit  understanding,  between  the  of- 
ficials of  the  patent  office,  the  People's  Com- 
pany, and  the  defendant  company  that  the 
proceedings  In  the  patent  office  in  respect  to 
the  Berliner  application  should  wait  the  de- 
termination of  the  litigation  between  the 
two  telephone  companies.  It  is  insisted  that 
the  officials  had  no  right  to  enter  into  such 
an  agreement;  that  it  was  unlawful  in  its 
character.  Assuming  that  this  Is  so,  still  the 
fact  appears  that  the  proposition  therefor 
came  from  the  representatives  of  the  Draw- 
baugh  Interest,  that  It  was  deemed  by  the 
officers  of  the  patent  office  to  be  for  the  best 
Interests  of  all,  and  that  it  was  simply  as- 
sented to  by  the  defendant  Nowhere  does  if 
appear  that  the  defendant  urged,  or  even 
suggested,  the  propriety  of  such  a  delay. 
For  the  present  we  do  not  consider  the  wis- 
dom or  the  rightfulness  of  the  course  pur- 
sued. All  that  we  desire  to  notice  is  that  It 
was  not  at  the  instance  of  the  defendant. 

It  Is  further  said  that,  even  If  there  were 
at  first  any  excuse  for  such  "tacit  understand- 
ing," and  the  patent  office  properly  delayed 
action  on  this  application  until  after  the  liti- 
gation between  Drawbaugh  and  Bell  had 
ended,  a  judgment  therein  was  rendered  in 
the  circuit  court  in  1884;  and  that  then  the 
office  should  have  proceeded  promptly,  and 
that  there  was  no  excuse  for  waiting  until 
the  decision  of  the  appeal  by  this  court  in 
1888;  and,  least  of  all,  for  any  delay  after 
that  final  decision  by  this  court. 

Summing  up  their  argument  on  this  branch 
of  the  case,  counsel  say: 

•The  review  of  the  history  of  the  Berliner 
application,  which  we  have  now  completed, 
shows  that  In  Its  treatment  of  It  the  office 
proceeded  upon  two  unlawful  assumptions. 

"The  first   was   that  an  applicant,   whose 
aiiplicatlon   is  ready  for  issue  except  for  a 
possible  threatened   interference,   must   wait 
00  until    the  antagonizing  application   is   either 
gfonnd  allowable  and  ready  for  the  Interfer- 
•  encp.  or  finally  ejected  from*tlie  office,   no 
matter  how  long  that  may  be.     Th\s  assump- 
tion governed   the  action   of  the  examiners 
from  1882  to  the  Issue  of  the  patent    ♦    ♦    ♦ 
17  S.C.-52 


"The  second  assumption  was  that  the  Judi- 
cial determination  of  the  question  of  Draw- 
baugh*s  Invention,  in  the  suit  between  the 
owners  of  the  applications,  was  not  enough 
to  warrant  action  by  the  office.  Examiner 
Kintner  took  the  ground,  In  conversation 
with  Mr.  Swan,— never  on  the  record,— that 
the  decision  of  the  circuit  court  was  not 
enough  for  him;  that  the  case  might  be  ap- 
pealed, and  he  would  act  only  on  the  deci- 
sion of  the  supreme  court  But  when  that 
came  It  received  no  more  consideration  than 
had  been  given  to  that  of  the  circuit  court." 

Were  it  conceded  that  these  two  assump- 
tions were  "false  assumptions,*'  as  counsel 
call  them,  what  are  tliey  but  errors  of  judg- 
ment on  the  part  of  the  patent  officials  as  to 
the  course  of  procedure;  and  can  it  be  possi- 
ble that  an  applicant  for  a  right,  who  has 
under  the  statute  no  choice  of  tribunals  or 
course  of  procedure,  but  Is  compelled  to  ap- 
ply to  one  tribunal  which  has  exclusive  ju- 
risdiction in  the  matter,  and  must  abide  by 
its  rulings  as  to  procedure,  can  be  held  to 
have  forfeited  his  right  simply  because  of 
errors  of  judgment  by  such  tribunal  as  to  the 
procedure?  The  statement  of  the  question 
seems  to  us  to  carry  its  own  answer.  It  is 
true  counsel  follow  this  declaration  of  the  er- 
rors on  the  part  of  the  office  in  the  matter  of 
procedure  with  the  further  statement: 

"The  guilty  party  is  the  Bell  Company.  It 
had  a  full  and  perfect  inside  view  of  the 
whole  situation  from  the  beginning.  Its  at- 
torneys were  wiser  in  these  things  than  the 
commissioners  or  the  examiners.  They 
shrewdly  availed  themselves  of  every  imau- 
thorized  usage,  mistaken  assumption,  igno- 
rant misconception,  or  supposed  obstacle,  by 
means  of  which  the  issue  of  the  patent  could 
be  delayed  without  apparent  responsibility 
on  their  part.  In  view  of  the  duty  which 
vested  upon  the  company  to  speed  the  appli- 
cation, that  was  fraud,  not  less  but  more  rep^ 
rehenslble  because  it  was  not  of  the  common 
and  gross  kind,  but  so  refined  and  acute  that 
Its  garb  of  professed  innocence  has  deceived 
even  the  court  of  appeals."  » 

*  The  difficulty  with  this  charge  of  wrong  is? 
that  it  is  not  proved.  It  assumes  the  exist- 
ence of  a  knowledge  which  no  one  had;  of 
an  Intention  which  is  not  shown.  It  treats 
every  written  communication  from  the  solic- 
itor in  charge  of  the  application,  calling  for 
action,  as  a  pretense,  and  all  the  oral  and  ur- 
gent appeals  for  promptness  as  in  fact  mere 
Invitations  to  delay.  It  not  only  rejects  the 
testimony  which  is  given,  both  oral  and  writ- 
ten, as  false,  but  asks  that  it  be  held  to  prove 
just  the  reverse. 

Indeed,  the  case  which  the  counsel  present 
to  us  may  be  summed  up  in  these  words: 
The  application  for  this  patent  was  duly  filed. 
The  patent  office  after  the  filing  had  full  ju- 
risdiction over  the  procedure;  the  applicant 
had  no  control  over  its  action.  We  have 
been  unable  to  offer  a  syllab^  of^^f/^^ff^q^y 
Digitized  by 
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tending  to  show  that  the  applicant  ever  in 
any  way  corrupted,  or  attempted  to  corrupt, 
any  of  the  officials  of  the  department  We 
have  been  unable  to  show  that  any  delay  or 
postponement  was  made  at  the  instance  or 
on  the  suggestion  of  the  applicant  Every 
communication  that  it  made  daring  those 
years  carried  with  it  a  request  for  action,  yet 
because  the  delay  has  resulted  in  enlarged 
profits  to  the  applicant,  and  the  fact  that  if 
would  so  result  ought  to  have  been  known  to 
it  it  must  be  assumed  that  in  some  way  it 
did  cause  the  delay,  and,  having  so  caused 
the  delay,  ought  to  suffer  therefor.  There  is 
seldom  presented  a  case  in  which  there  is 
such  an  absolute  and  total  failure  of  proof  of 
wrong. 

The  defendant  company  might  safely  have 
left  the  case  here,  but  it  has  not  been  content 
to  rest  the  controversy  with  the  failure  on  the 
part  of  the  government  to  show  any  wrong. 
It  has  not  been  content  to  accept  the  Scotch 
verdict  of  **not  proven."  It  has  called  as 
witnesses  the  examiners  who  were  in  charge 
of  this  application,  and  taken  their  testimony 
as  to  what  did  in  fact  take  place,  and  as  to 
how  and  why  the  long  delay  occurred.  What- 
ever Judgment  may  be  pronounced  upon  the 
wisdom  of  the  coarse  pursued  by  these  offi- 
cials, or  the  sufficiency  of  the  reasons  given 
by  them  therefor,  there  is  no  ground  for  con- 
troverting that  they  acted  in  good  faith.    The 

Q  case  is  not  one  of  arbitrary,  peremptory  post- 

g  ponements  and  delay. 

•  *They  supposed  they  were  acting  in  compli- 
ance with  the  rules  of  the  patent  office,  and 
out  of  proper  regard  for  the  rights  of  con- 
flicting interests.  No  just  estimate  can  be 
placed  upon  the  propriety  of  their  conduct 
without  taking  into  consideration  the  whole 
subject  of  telephonic  Inventions  and  litiga- 
tion. As  heretofore  stated,  and  as  is  well 
known.  Bell  claimed  to  be  the  pioneer  in  this 
matter  of  telephonic  communication.  His 
claim  was  disputed,  and  out  of  that  dispute 
came  the  most  important,  the  most  protract- 
ed, litigation  which  has  arisen  under  the  pat- 
ent system  in  this  country.  For  years  thisf 
litigation  was  pending  in  the  trial  courts,  sub- 
sequently brought  to  this  court  and  finally 
decided  in  1888.  So  great  was  this  litiga- 
tion, BO  Immense  the  volume  of  testimony, 
and  so  important  the  rights  involved,  that  it 
is  the  only  case  in  the  history  of  this  court  to 
which  an  entire  volume  of  our  Reports  is  de- 
voted. 126  U.  S.,  8  Sup.  Ct  The  argument 
was  protracted  thronght  weeiss,  and  the  case 
was  held  under  consideration  for  a  year,  and 
finally  decided  by  a  closely-divided  court  Is 
it  strange  that  when  the  primary  right  was 
being  so  vigorously  contested,  and  was  so 
much  a  matter  of  doubt  when  (as  appears 
from  the  testimony  in  this  case)  the  judg- 
ment of  the  law  department  of  the  govern- 
ment was  adverse  to  the  claims  of  Bell,  and 
to  the  validity  of  the  patent  which  he  had 
obtained,— is  it  strange,  we  ask,  in  view  of 


these  facts,  that  the  disposition  of  the  appar> 
ently  minor  matter  should  be  held  in  abey- 
ance  in  the  patent  office  until  a  final  decision 
of  the  primary  right? 

Neither  can  any  Just  estimate  be  placed  np^ 
on  their  conduct  without  taking  into  accooni 
the  volume  of  business,  and  the  pressore  on 
account  thereof,  in  the  patent  office.  Beyond 
the  fact  which  Is  a  matter  of  onnmon  knowl- 
edge, that  thousands  of  applications  are  filed 
and  thousands  of  patents  granted  each  jrear, 
the  record  discloses  something  as  to  the  multi- 
tude of  applications  for  patents  for  telephones 
and  telephonic  devices  which  were  pending 
during  these  years.  Mr.  Townsend,  who  was 
an  examiner  up  to  November  15,  1880,  while 
unable  to  state  the  number  of  applications,  was 
able  to  say  that  he  had  examined  over  l^S 
that  went  to^patent  This  it  vrlll  be  remem-* 
bered  was  In  the  early  days  of  telephonic  In- 
vestigation and  invention.  It  appears  also 
from  a  communication  made  by  the  commis- 
sioner of  patents  to  the  secretary  of  the  In- 
terior, on  December  IS,  1892,  advising  against 
this  suit  that  at  that  time  a  gentieman,  who 
is  called  in  the  letter  the  'Viator,'*  had  pend- 
ing in  the  patent  office  152  applications  for 
patents  on  telephones  and  telephone  systems. 
These  facts  may  be  only  side  lights,  but  they 
show  that  the  examiners  and  other  ofllclals  in 
the  patent  office  had  something  else  to  do  be- 
sides considering  this  application. 

Of  course,  It  is  easy  to  say  that  the  patent 
office  could  have  disposed  of  this  application 
more  promptly  than  It  did;  that  it  ought  to 
have  done  so;  and  that  hi  view  of  tiie  tet- 
mination  of  the  great  litigation  favorable  to 
the  chUms  of  Bell,  its  delay  has  resulted  bi 
large  pecuniary  benefits  to  the  defendants. 
But  a  wisdom  bom  after  the  event  Is  the 
cheapest  of  all  wisdom.  Anybody  could  have 
discovered  America  after  1492.  The  question 
is  not  whether  a  better  judgment  oa  the  part 
of  the  patent  officials  would  have  disposed  of 
this  application  long  before  It  was,  Is  not,  In- 
deed, whether  there  was  any  error  of  judgment 
but  whether  they  acted  wrongffully,  and  their 
action  was  induced  by  or  at  the  Instance  of 
the  defendants. 

One  thing  more  deserves  notice.  The  argu- 
ment of  the  counsel  for  the  government  pro- 
ceeds all  along  on  the  assumption  of  the  supe- 
rior knowledge  of  the  representatives  of  the  de- 
fendant company;  that  they  saw  the  end 
from  the  beginning;  that  they  knew  that  their 
client  had  an  invention  which  was  patentable, 
and  that  they  would  ultimately  obtain  a  pat- 
ent therefor,  and  also  that  Bell  was  and  would 
finally  be  adjudged  the  primary  inventor  of 
the  telephone;  and  that,  possessed  of  all  of 
this  knowledge,  they  planned  the  delay  in  se- 
curing the  Berliner  patent  in  order  that  there^ 
by  they  might  extend  to  the  termination  of  its 
life  the  telephone  monopoly.  But  what  an  as- 
sumption this  Is,  and  how  illy  justified  by  the 
facts!    The  very  process  and  termination  of 

the  Bell-Drawbaugh  litigation  demonstrates 
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the  doubtfulness  of  the  question  there  In  Uh 
gsue^  and  Is  absolute  evidence  that  there  was 
?  up  to  the  closed  that  litigation  an  uncertainty 
as  to  the  result.  Equally  uncertain  was  the 
outcome  of  the  Berliner  application.  Indeed, 
there  Is  an  uncertainty  as  to  eyery  application. 
No  one  can  foretell  what  will  be  the  Judgment 
of  the  patent  office  upon  the  questions  of 
novelty  and  utility.  And  in  respect  to  this 
Berliner  application,  the  matters  which  are  sub- 
sequently to  be  considered  attest  that  there 
was  more  than  ordinary  doubt  as  to  the  out- 
come. On  account  of  those  matters,  it  is 
earnestly  contended  that  there  was  no  merit 
in  the  application,  and  that  it  ought  to  have 
been  denied.  Further  than  that,  they  knew 
that  the  officials  of  the  patent  office  were  sul> 
ject  to  change,— as  in  fact  they  were  changed 
during  the  pendency  of  these  proceedings,— 
and,  eyen  if  they  had  any  direct  intimations 
from  the  first  examiner  or  the  first  commis- 
sioner, there  was  no  certainty  that  a  subse- 
quent examiner  and  subsequent  commission- 
er would  entertain  the  same  views.  If  the 
Bell-Drawbaugh  litigation  had  terminated  the 
other  way,  and  a  different  opinion  on  the  part 
of  a  single  member  of  this  court  would  have 
changed  this  result,  or  if  when  the  time  came 
the  commissioner  of  the  patent  office  had  de- 
cided against  the  Berliner  application,  and 
his  decision  been  sustained  on  appeal  to  the 
supreme  court  of  the  District  of  Columbia, 
then  all  this  brilliant  scheme  of  realizing  mil- 
lions would  have  vanished  into  thin  ahr.  If 
they  were  possessed  of  the  wisdom  which  the 
government  attributes  to  them,  the  represent- 
atives of  the  Bell  Company  must  have  reali2S- 
ed  that  the  certainty  which,  attends  a  final  de- 
cision and  the  issue  of  a  patent  was  something 
worth  striving  for,  and  not  lightly  to  be  ignor- 
ed. And  if  this  underlying  assumption  has  so 
little  foundation,  what  shall  be  said  of  an  in- 
ference and  an  Imputation  unsupported  by  evi- 
dence and  based  upon  that  assumption? 

Our  conclusions  on  this  branch  of  the  case 
are:  First.  That  before  the  government  is  en- 
titled to  a  decree  canceling  a  patent  for  an  in- 
vention on  the  ground  that  it  has  been  fraud- 
ulently and  wrongfully  obtained,  it  must,  as 
in  the  case  of  a  like  suit  to  set  aside  a  patent 
for  land,  establish  the  fraud  and  the  wrong 
ioby  testimony  which  Is  clear,  convincing,  and 
S  satisfactory.  Second.  That  congress  has  es- 
*  tablished  a  department,* with  officials  selected 
by  the  government,  to  whom  all  applications 
for  patents  must  be  made;  has  prescribed  the 
terms  and  conditions  of  such  applications,  and 
intrusted  the  entire  management  of  affairs  of 
the  department  to  those  officials;  that  when 
an  applicant  for  a  patent  compiles  with  the 
terms  and  conditions  prescribed,  and  files  his 
application  with  the  officers  of  the  depart- 
ment, he  must  abide  their  action,  and  cannot 
be  held  to  suffer  or  lose  rights  by  reason  of 
any  delay  on  the  part  of  those  officials,  wheth- 
nr  reasonable  or  unreasonable,  unless  such  de- 
lay has  been  brought  about  through  his  cor- 
ruption of  the  officials,  or  .through  his  induce- 


ment, or  at  his  Instance.  Proof  that  they ' 
in  fault,  that  they  acted  unwisely,  unreason- 
ably, and  even  that  they  were  culpably  dila- 
tory, casts  no  blame  on  him  and  abridges  none 
of  his  lights.  Third.  The  evidence  In  this  case 
does  not  in  the  least  degree  tend  to  show  any 
corruption  by  the  applicant  of  any  of  the  of- 
ficials of  the  department,  or  any  undue  or  Im- 
proper Influence  exerted  or  attempted  to  be 
exerted  by  It  upon  them,  and,  on  the  other 
hand,  does  affirmatively  show  that  It  urged 
promptness  on  the  part  of  the  officials  of  the 
department,  and  that  the  delay  was  the  result 
of  the  actions  of  those  officials.  And,  fourth, 
if  the  circumstances  do  not  make  it  clear  that 
this  delay  on  the  part  of  the  officials  was  whol- 
ly Justified,  they  do  show  that  it  was  not 
wholly  unwarranted,  and  that  there  were  rea- 
sons for  the  action  of  such  officials  which  at 
least  deserve  consideration  and  cannot  be  con- 
demned as  trivlaL 

The  three  remaining  grounds  of  relief  as- 
serted by  the  government  may  be  considered 
together.  Defendants  contend  that  as  the 
last  two,  although  urged  in  the  circuit  court, 
were  not  presented  to  the  court  of  appeals 
(referring  for  this  fact  to  the  opinion  of  the 
latter  court,  and  also  a  notice  which  was  con- 
tained in  the  brief  of  counsel  for  the  govern- 
ment), we  are  precluded  from  noticing  them, 
citing  as  authority  Bell  v.  Bruen,  1  How. 
169;  Alvlso  v.  D.  S.,  8  WalL  337;  National 
Bank  v.  Com.,  9  Wall.  353;  Rogers  v.  Rltter, 
12  WalL  317;  Klein  v.  Russell,  19  WalL  433; 
Supervisors  v.  Laduiwana  Co.,  93  U.  S.  619;^ 
Wilson  V.  McNamee,  102  U.  S.  572;  Wood  v.§ 
Weimar,  104  U.  S.  786;*Tbplitz  v.  Toplitz,^ 
145  U.  S.  156,  12  Sup.  Ct.  825;  McGahan  v. 
Bank,  156  U.  S.  218,  15  Sup.  Ct.  347;  and 
Carr  v.  Fife,  156  U.  S.  494,  15  Sup.  Ct.  427, 
—in  which  cases,  with  more  or  less  particu- 
larity, the  proposition  is  announced  that  this 
court  will  not  consider  questions  not  present- 
ed to  and  passed  upon  by  the  lower  court. 
We  deem  it  unnecessary  to  determine  how 
far  that  rule  is  i^pUcable  in  this  case,  for  the 
reasons  which  compel  us  to  deny  relief  on  the 
first  of  these  grounds  are,  when  applied  to 
the  facts  developed  by  the  testimony,  equally 
potent  as  to  the  others.  That  ground,  as 
stated,  is  "that  a  patent  issued  November  2, 
18S0,  upon  a  division  of  the  original  applica- 
tion, covers  the  same  invention  as  that  cov- 
ered by  the  patent  in  suit,  and  exhausted  the 
power  of  the  commissioner  as  to  that  inven- 
tion." The  patent  of  18S0  is  for  a  receiver; 
that  of  1891  for  a  transmitter.  It  is  claimed 
that  the  two  instruments  are  alike  in  form 
and  alike  in  function,  save  as  they  are  oper- 
ated at  different  ends  of  the  telephone  wire. 
The  transmitter  can  be  placed  at  the  other 
end  of  the  wire,  and  then  becomes  a  re- 
ceiver, and  so  vice  versa.  Popularly  speak- 
ing, it  may  be  said  that  the  transmitter  takes 
the  varying  sounds  of  the  human  voice,  and 
passes  them  on  to  the  telephone  wire,  to  be 
borne  along  thereon  by  the  undulatory  elec- 
tric current  until  they  reach  the  receiver. 


S20 


17  SUPREME  COURT  REPORTEEL 


which  takes  and  passes  them  to  the  human 
«ar.  In  a  sense  the  receiver  Is  also  a  trans- 
mitter, for  it  passes  the  sounds  from  the 
wire  to  the  ear.  We  agree  with  the  court  of 
Appeals  that  It  is  unnecessary  to  determine 
whether  there  are  two  separate  inventions  In 
the  transmitter  and  the  receiver,  or  whether 
the  patent  of  1891  is  for  an  Invention  which 
was  covered  by  the  patent  of  1880.  The 
judgment  of  the  patent  office,  the  tribunal  es- 
tablished by  congress  to  determine  such  ques- 
tions, was  adverse  to  the  contention  of  the 
government,  and  such  Judgment  cannot  be  re- 
viewed in  this  suit. 

Suits  may  be  maintained  by  the  govern- 
ment in  its  own  courts  to  set  aside  one  of  its 
patents,  not  only  when  it  has  a  proprietary 
and  pecuniary  interest  in  the  result,  but  also 
when  it  is  necessary  in  order  to  enable  it  to 
discharge  its  obligations  to  the  public,  and 
^sometimes  when  the  purpose  and  effect  are 
9  simply  to  enforce  the  rights  of  an  individual. 
•  In^the  former  cases  it  has  all  the  privileges 
and  rights  of  a  sovereign.  The  statutes  of 
limitation  do  not  run  against  it  The  laches 
of  its  own  officials  does  not  debar  its  right. 
Van  Brocklin  v,  Tennessee,  117  U.  S.  151,  « 
Sup.  Ct.  670;  U.  S.  v.  Nashville,  C.  &  St  L. 
Ry.  CJo.,  118  U.  S.  120,  6  Sup.  Ot  1006;  U. 
S.  v.  Insley,  130  U.  S.  263,  9  Sup.  Ct.  485. 
But  when  it  has  no  proprietary  or  pecuniary 
result  in  the  setting  aside  of  the  patent;  is 
not  seeking  to  discharge  its  obligations  to 
the  public;  when  it  has  brought  the  suit 
tsimply  to  help  an  individual,  making  itself, 
4is  it  were,  the  instrument  by  which  the  right 
of  that  individual  against  the  patentee  can  be 
established,— then  it  becomes  subject  to  the 
rules  governing  like  suits  between  private 
litigants.  As  said  in  U.  S.  v.  Beebe,  127  U. 
S.  338,  347,  8  Sup.  Ct  1083,  1088: 

"We  are  of  the  opinion  that  when  the  gov- 
ernment is  a  mere  formal  complainant  in  a 
suit,  not  for  the  purpose  of  n  verting  any  pub- 
lic right  or  protecting  any  public  interest,  ti- 
tle, or  property,  but  merely  to  form  a  conduit 
through  which  one  private  person  can  con- 
duct litigation  against  another  private  per- 
son, a  court  of  equity  will  not  be  restrained 
from  administering  the  equities  existing  be- 
tween the  real  parties  by  any  exemption  of 
the  government  designed  for  the  protection 
ot  the  rights  of  the  United  States  alone.  The 
mere  use  of  its  name  in  a  suit  for  the  bene- 
fit of  a  private  suitor  cannot  extend  its  im- 
munity as  a  sovereign  government  to  said 
private  suitor,  whereby  he  can  avoid  and 
-escape  the  scrutiny  of  a  court  of  equity  into 
the  matters  pleaded  against  him  by  the  other 
party,  nor  stop  the  court  from  examining  in- 
to and  deciding  the  case  according  to  the 
principles  governing  courts  of  equity  in  like 
-cases  between  private  litigants."  See,  also, 
v.  S.  v.  Des  Moines,  etc..  Ry.  Co.,  142  U.  S. 
510,  12  Sup.  Ct.  308;  Curtner  v.  U.  S.,  140 
U.  S.  662,  13  Sup.  Ct.  985,  1041. 

Now,  in  the  case  at  bar  the  United  States 
bas   no   proprietary   or   pecuniary    interest. 


Tlie  result,  if  favorable  to  It,  would  put  ao 
money  in  its  treasury  or  property  in  its  pos- 
session. It  has  a  standing  in  court  eitiier  ten 
the  discharge  of  its  obligation  to  protect  theg 
public  against  a  monopoly  it*has  wrongfully* 
created,  or  simply  because  it  owes  a  duty  to 
other  patentees  to  secure  to  them  the  full  en- 
joyment of  the  rights  which  it  has  conferred 
by  its  patents  to  them.  Perhaps  both  of  these 
objects  were  in  view.  In  so  far  as  the  latter  was 
and  is  the  purpose  of  this  suit,  it  brings  it 
within  the  rule  laid  down  in  U.  S.  v.  Beebe, 
supra.  Doubtless  the  removal  from  the  public 
of  the  burden  of  a  monopoly  charged  to  have 
been  wrongfully  created  was  also  one  of  the 
objects,  and  perhaps  the  principal  object  U. 
S.  V.  American  Bell  TeL  Co.,  159  U.  S.  MS, 
16  Sup.  Ct  69.  To  what  extent  this  may  re> 
lieve  the  government  as  suitor  from  all  the 
rules  governing  the  suits  of  private  individ- 
uals need  not  be  specifically  determined  here. 
One  of  the  familiar  rules  of  equity,  rein- 
forced by  statute  (section  723,  Rev.  St),  Is 
that  "suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in 
any  case  where  a  plain,  adequate,  and  com- 
plete remedy  may  be  had  at  law.**  The  ob- 
jection to  the  validity  of  this  patent  on  the 
ground  that  it  was  already  covered  by  the 
patent  of  1880  is  a  defense  which,  under  the 
statutes  (section  4920,  Rev.  St),  is  open  to 
every  individual  charged  by  the  patentee 
with  infringement,  whether  the  proceeding 
against  him  be  an  action  at  law  or  a  suit  In 
equity.  The  government,  therefore,  if  seek- 
ing simply  to  protect  the  right  of  an  individ- 
ual, ought  not  to  be  permitted  to  maintain 
a  suit  in  equity  to  cancel  that  against  wfaldi 
the  individual  has  a  perfect  legal  defense 
available  in  any  action  brought  by  or  against 
him.  The  query  is  pressed  whether  the  same 
rule  would  not  also  apply  when  the  govern- 
ment is  only  seeking  to  protect  the  public 
at  large,  for  the  public  is  but  the  aggregation 
of  all  the  individuals,  and.  If  each  of  them 
has  a  perfect  defense  to  the  patent,  so  all  to- 
gether have.  Again,  and  as  an  illustration, 
perhaps,  of  the  extent  of  the  rule  referred  to, 
it  has  often  been  held  that  while  one  having 
the  title  to  and  possession  of  a  tract  of  land 
can  maintain  a  suit  in  equity  to  cancel  a  deed 
or  other  instrument  which  is  a  doud  upon 
the  title,  such  suit  cannot  be  sustained  if  the 
deed  or  instrument  Is  void  upon  its  face.  Its 
invalidity  resting  upon  matters  of  record,  and 
not  affected  by  any  lapse  of  time  or  statute  of|, 
limitations.  In  other  words,  the  deed  or  In-^ 
strument  is  not  considered  a*cloud  if  It  can^ 
never  be  used  to  destroy  his  title  or  disturb 
his  possession.  The  objection  to  this  patent 
on  the  ground  stated  is  an  objection  resting 
upon  matters  of  record,— of  record  In  the 
patent  office,— not  dependent  on  oral  testi- 
mony nor  subject  to  change,  and  in  no  way 
affected  by  lapse  of  time.  Within  the  scope 
of  this  specific  application  of  the  general  rale, 
it  would  seem  that  equity  has  no  Jurisdiction 
either  at  the  suit  of  the  government  or  uC  an 
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indlTldiial  to  formally  caned  that  whic^i  by 
record  and  unfailing  evidence  \a,  as  claimed, 
absolutely  void. 

But,  further*  congress  has  established  tne 
patent  office,  and  thereby  created  a  tribunal 
to  pass  upon  all  questions  of  novelty  and 
utility.  It  has  clven  to  that  office  exclusive 
Jurisdiction  in  the  first  instance,  and  has 
specifically  provided  under  what  circumstan- 
■ces  its  decisions  may  be  reviewed,  either  col- 
laterally or  by  appeal.  As  said  In  Butter- 
worth  V.  Hoe,  112  U.  S.  50,  67,  5  Sup.  Ct.  25, 
34:  "That  it  was  intended  that  the  com- 
missioner of  patents,  in  issuing  or  withhold- 
ing patents,  in  reissues,  interferences,  and 
•extensions,  should  exercise  quasi  judicial 
functions,  is  apparent  from  the  nature  of 
the  examinations  and  decisions  he  Is  re- 
quired to  mal^e,  and  the  modes  provided  by 
law,  according  to  which,  exclusively,  they 
may  be  reviewed." 

Sections  4911-4914,  Rev.  St,  grant  ap- 
peals in  certain  cases  to  the  supreme  court 
of  the  District  of  Columbia.  It  Is  true  those 
sections  do  not  authorize  appeals  on  behalf 
of  the  government,  but  the  failure  so  to  do 
may  be  evidence  that  congress  thought  the 
government  ought  not  to  Interfere,  and  be- 
cause it  believed  it  had  made  ample  provi- 
sion for  securing  the  rights  of  aU  without  the 
intervention  of  the  government  Section 
4915,  Rev.  St.,  authorizes  a  suit  In  equity  on 
l)ehalf  of  an  applicant  for  a  patent  whose 
application  has  been  refused.  Morgan  v. 
Daniels,  153  U.  S.  120.  14  Sup.  Ct.  772,  pre- 
sented a  controversy  under  that  section,  and 
in  the  opinion,  on  page  124,  153  U.  S.,  and 
page  773,  14  Sup.  Ct,  we  said:  "It  is  a  con- 
troversy between  two  individuals  over  a 
question  of  fact  which  has  once  been  settled 
by  a  special  tribunal.  Intrusted  with  full 
QQ  power  in  the  premises.  As  such  it  might  be 
gwell  argued,  were  it  not  for  the  terms  of 
•  thts^statute,  that  the  decision  of  the  patent 
office  was  a  finality  upon  every  matter  of 
fact." 

It  is  true  that  all  these  sections  refer  to 
proceedings  between  individuals,  but  the 
government  is  as  much  bound  by  the  laws 
of  congress  as  an  individual,  and  when  con- 
gress has  created  a  tribunal  to  which  it  lias 
driven  exclusive  determination  In  the  first  In- 
stance of  certain  questions  of  fact  and  has 
sptH-itically  provided  under  what  circumstan- 
<'os  that  determination  may  be  reviewed  by 
tlio  courts,  the  argument  is  a  forcible  one 
t^nt  such  (leti'rmlnation  should  be  held  con- 
<lusive  upon  the  government  subject  to  the 
saiiie  limitations  as  apply  In  suits  between 
individuals. 

There  is  nothing  in  U.  S.  v.  Bell  Tel.  Co., 
128  U.  S.  :n.->.  U  Sup.  Ct  90.  and  U.  S.  v. 
American  Hell  Tel.  Co.,  159  U.  S.  548,  16 
Sup.  Ci.  Gi),  to  conflict  with  the  views  above 
expresseti.  In  the  former  case  the  question 
presented  was  whether  the  government 
couid  maiutain  a  bill  to  set  aside  a  patent 
for  an  Invention  on  the  ground  of  fraud  in 


its  issue,  and  among  tlie  <A>)ectioiis  urged 
waa  the  fact  that  congress  bad.  In  section 
4920,  Rev.  St.,  made  spedflc  provision  for 
certain  defenses  in  suits  by  an  infringer.  It 
was  held  that  the  government  could  main- 
tain such  a  bill,  and  that  these  special  stat- 
utory provisions  did  not  defeat  its  right  the 
court  summing  up  the  discussion  in  these 
words  (page  373,  128  U.  8.,  and  page  99,  9 
Sup  Ct): 

'*The  argument  need  not  be  further  extend- 
ed. There  is  nothing  in  these  provisions  ex- 
pressing an  Intention  of  limiting  the  power 
of  the  government  of  the  United  States  to 
get  rid  of  a  patent  obtained  from  it  by 
fraud  and  deceit  And  although  the  legis- 
lature may  have  given  to  private  individuals 
a  more  limited  form  of  relief,  by  way  of  de- 
fense to  an  action  by  the  patentee,  we  think 
the  argument  that  this  was  Intended  to  snp^- 
sede  the  affirmative  relief  to  which  the  Unit- 
ed States  is  entitled,  to  obtain  a  cancellk- 
tion  or  vacation  of  an  Instrument  obtained 
from  it  by  fraud,  an  instrument  which  af- 
fects the  whole  public,  whose  protection 
from  such  a  fraud  is  eminently  the  duty  of 
the  United  States,  is  not  sound***  ^ 

In  the  latter  case,  which  is  the  one  nowg 
before  us,  there* was  decided  a  motion  to  dls-* 
miss  for  want  of  Jurisdiction  in  this  court 
of  an  appeal  from  the  decision  of  the  court 
of  appeals,  and  it  was  adjudged  that  this 
court  had  Jurisdiction.  It  is  true,  at  the 
close  of  the  opinion  is  found  this  general 
statement  as  to  the  power  to  maintain  such 
a  suit  (page  555,  159  U.  S.,  and  page  72;  16 
Sup.  Ct): 

*'In  U.  S.  V.  American  Bell  TeL  Co.,  snpra, 
it  was  decided  that  where  a  patent  for  a 
grant  of  any  kind  issued  by  the  United 
States  has  been  obtained  by  fraud,  by  mis- 
take, or  by  accident,  a  suit  by  the  United 
States  against  the  patentee  is  the  proper 
remedy  for  relief,  and  that  in  this  country, 
where  there  is  no  kingly  prerogative,  but 
where  patents  for  land  and  Inventions  are  is- 
sued by  the  authority  of  the  government 
and  by  officers  appointed  for  that  purpose, 
who  may  have  been  imposed  upon  by  fraud 
or  deceit,  or  may  have  erred  as  to  their 
power,  or  made  mistakes  In  the  Instmment 
itself,  the  appropriate  remedy  is  by  proceed- 
ings by  the  United  States  against  the  pat- 
entee." 

But,  while  there  was  thus  rightfully  af- 
firmed the  power  of  the  government  to  pro- 
ceed by  suit  in  equity  against  one  who  had 
wrongfully  obtained  a  patent  for  land  or 
for  an  invention,  there  was  no  attempt  to  de- 
fine the  character  of  the  fraud,  or  deceit  or 
mistake,  or  the  extent  of  the  error  as  to 
power  which  must  be  established  before  a 
decree  could  be  entered  canceling  the  pat- 
ent. It  was  not  affirmed  that  proof  of  any 
fraud,  or  deceit,  or  the  existence  of  any  error 
on  the  part  of  the  officers  as  to  the  extent 
of  their  power,  or  that  any  mistake  In  the 
instrument  was  sufficient  to  Justify  a  decree 
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Of  canoellatloiL  Iieast  of  all  was  It  intend* 
ed  to  be  aflftrmed  that  the  courts  of  the  Unit- 
ed States,  sitting  as  courts  of  equity,  could 
entertain  Jurisdiction  of  a  suit  by  the  Unit- 
ed States  to  set  aside  a  patent  for  an  in- 
vention on  the  mere  ground  of  error  of  Judg- 
ment on  the  part  of  the  patent  otficials. 
That  would  be  an  attempt  on  the  part  of 
the  courts  in  collateral  attack  to  exercise  an 
appellate  Jurisdiction  over  the  decisions  of 
the  patent  office,  although  no  appellate  Juris- 
diction has  been  by  the  statutes  conferred. 
^  We  are  of  opinion,  therefore,  that  the  ques- 
i^tion,  as  stated,  is  not  open  for  considera- 
?  tion  ln*thls  case.  We  see  no  error  in  the  de- 
cision of  the  court  of  appeals,  and  Its  de- 
cree, dismissing  the  bill,  Is  affirmed. 

Mr.  Justice  HARLAN  dissented. 

Mr.  Justice  GRAY  and  Mr.  Justice  BROWN 
were  not  present  at  the  argument,  and  took 
DO  part  in  the  decision. 


ae?  u.  s.  612) 

WIGHT  V.  UNITED  STATES. 

(May  24,  1897.) 

No.  494. 

Intbbstatb  Ck>MMBBCE  Act^Unjubt  Diborimika- 

TION. 

1.  Where  a  railroad  company,  in  order  to  ob- 
tain shipments  from  one  so  located  as  to  require 
no  cartage  when  lie  ships  by  another  road,  makes 
Ixim  a  rebate  to  cover  the  cost  of  carta^re,  but 
makes  no  such  rebate  to  other  shippers  who  re- 
quire cartage  by  whicheTer  road  they  may  ship, 
it  is  guilty  of  unjust  discrimination,  under  section 
2  of  the  interstate  commerce  act. 

2.  The  requirement  of  section  2  of  the  inter- 
state conmierce  act,  that,  in  order  to  constitute 
the  offense  of  unjust  discrimination,  the  trans- 
portation must  be  "under  substantially  similar 
circumstances  and  conditions,"  refers  to  the  mat- 
ter of  carriage,  and  does  not  include  competition, 
though  It  may  be  that  the  same  phrase  found  in 
section  4  of  the  act  has  a  broader  meaning. 

In  Error  to  the  District  CSourt  of  the  United 
^  States  for  the  Western  District  of  Pennsyl- 
H  vania. 

•  *  Section  2  of  the  interstate  commerce  act 
reads: 

'*That  If  any  common  carrier  subject  to  the 
provisions  of  this  act  shall,  directly  or  Indi- 
rectly, by  any  special  rate,  rebate,  drawback, 
or  other  device,  charge,  demand,  collect,  or  re- 
ceive from  any  person  or  persons  a  greater 
or  less  compensation  for  any  service  render- 
ed* or  to  be  rendered,  In  the  transportation  of 
passengers  or  property,  subject  to  the  provi- 
sions of  this  act,  than  It  charges,  demands, 
collects,  or  receives  from  any  other  pereon  or 
persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  In  the  transportation 
of  a  like  kind  of  traflic  under  substantially 
similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  un- 
just discrimination,  which  Is  hereby  prohibit- 
ed and  declared  to  be  unlawfuL"  24  Stat 
37a 


SectiODB  10  of  the  act,  as  amended  by  tAie  act 
of  March  2,  1888  (25  Stat  855),  makes  tbe 
TlolatloQ  Of  any  of  the  provisions  of  the  act 
a  misdemeanor  and  subject  to  punishment. 
On  October  8,  1804,  an  Indictment  was  found 
in  the  district  court  of  the  United  States  for 
the  Western  district  of  Pennsylvania  char- 
ging the  defendant  with  a  violation  of  said 
section  2.  The  trial  resulted  in  a  verdict  and 
judgment  against  him,  to  reverse  which  this 
writ  of  error  was  sued  out 

In  thehr  brief  his  counsel  make  this  state- 
ment of  facts: 

"The  undisputed  facts  proved  in  evidence 
are  as  follows:  F.  H.  Bruening  was  engaged 
during  the  year  1892  in  the  business  of  a 
wholesale  dealer  in  beer  in  th«  city  of  Pitts- 
burg. He  purchased  his  beer  In  Cincinnati, 
in  car-load  lots,  from  the  Moerleln  Brewing 
Company,  of  that  city.  Bruening's  place  of 
business  was  situated  on  the  track  of  the 
Pittsburg,  Cincinnati  &  St  Louis  Bailroad 
Company,  known  as  the  'Panhandle,'  and  had 
a  siding  connection  with  that  road,  so  that 
Mr.  Bruening  could  ship  his  beer  from  Ghidn- 
nati  over  the  Panhandle  Railroad,  and  have 
it  delivered  and  unloaded  directly  Into  his 
warehouse.  The  rate  by  the  Panhandle  Ball- 
road  for  this  service  from  Chiclnnati  to  the 
warehouse  was  fifteen  cents  per  hundred^ 
pounds.  The  station  of  the  Baltimore  &  Ohio^ 
Railroad  Company  in  Pittsburg  was* at  some* 
distance  from  Bruening*s  warehouse,  and 
there  was  no  track  connection  between  the 
Baltimore  &  Ohio  Railroad  and  the  veare- 
house,  so  that,  if  Bruening  shipped  his  beer 
from  Cincinnati  by  the  Baltimore  &  Ohio 
route,  it  was  necessary  to  haul  it  in  wagons 
from  the  Baltimore  &  Ohio  station  to  the 
warehouse.  The  rate  charged  by  the  Balti- 
more &  Ohio  route  between  Cincinnati  and 
Pittsburg  on  beer  In  car  loads  was  likewise 
fifteen  cents  per  hundred  pounds. 

*'In  the  month  of  June,  1892,  agents  of  the 
Baltimore  &  Ohio  Railroad  Company,  subordi- 
nate to  the  plaintiff  in  error,  made  an  ar- 
rangement with  Mr.  Bruening  by  which  it 
was  agreed  that,  if  Bruening  would  ship  his 
beer  via  the  Baltimore  &  Ohio  route  from  Cin- 
cinnati to  Pittsburg,  the  railroad  company 
would  make  the  same  delivery  at  the  door  of 
his  warehouse  that  was  made  by  the  Pan- 
handle Railroad;  tliat  is  to  say,  the  railroad 
company  would  haul  the  beer  from  its  sta- 
tion to  Bruening's  warehouse  without  extra 
charge.  When,  afterwards,  it  was  found  that 
the  cost  to  the  railroad  company  for  this  haul- 
ing would  be  3^  cents  per  hundred  pounds, 
Bruening  offered  to  do  the  haulhig  himself 
for  that  price,  and  his  oflPer  was  accepted. 
This  arrangement  was  reported  to  tbe  plain- 
tiff in  error  by  his  subordinates,  approved  by 
him,  and  continued  in  effect  dining  the  months 
of  June,  July,  August,  and  September,  1892. 
During  these  months,  Bruening  made  large 
shipments  of  beer  in  car  loads  via  tbe  Balti- 
more &  Ohio  route,  paid  the  charge  of  fifteen 
cents  per  hundred  pounds  on  delivery,  hauled 
Digitized  by  VjOOQIC 
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the  beer  from  the  station  to  his  waxehouse, 
«nd  at  the  end  of  each  month  presented  and 
coUected  a  bill  for  three  and  one-half  cents 
per  hundred  pounds  for  the  hauUng.  At  the 
trial  there  was  no  question  made  of  the  good 
faith  of  the  arrangement  wnth  Bruenlng.  It 
was  not  questioned  that  the  three  and  one-half 
cents  was  the  fair  cost  of  the  hauling;  that 
the  sole  object  of  the  arrangement  was  to 
make  the  same  delivery  which  was  made  by 
the  Panhandle  Railroad,  and  at  the  same 
^  charge  of  fifteen  cents  per  hundred  pounds. 
2  "During  the  continuance  of  this  arrange- 
«  ment  with  Bruenlng,*  as  shown  in  the  evi- 
dence, the  Kaufman  Brewing  Company,  of 
Cincinnati,  made  several  shipments  of  beer 
In  car  loads  by  the  Baltimore  &  Ohio  route,  on 
bills  of  lading  in  the  form  shown  at  pages 
73,  74,  and  75  of  the  record.  Each  of  these 
shipments  was  consigned  to  the  'Kaufman 
Brewing  Company,  care  of,  or  notify,  Henry 
Wolf,  Pittsburg,  Pa.,  to  order  of  shipper,*  and 
was  taken  at  the  fifth-class  rate  of  fifteen 
cents  per  hundred  pounds,  as  shown  on  the 
face  of  the  bill.  Henry  Wolf  was  a  whole- 
sale dealer  in  beer  in  Pittsburg,  whose  ware- 
house was  near  the  station  of  the  Baltimore 
&  Ohio  Railroad  Company,  but  was  not  con- 
nected by  track  with  any  railroad.  The  bills 
of  lading  for  the  Kaufman  Brewing  Compa- 
ny's shipments  were  transmitted  through 
bank,  with  draft  attached,  and  Mr.  Wolf  testi- 
fied that,  after  he  received  notice  from  the 
railroad  company  of  the  arrival  of  each  ship- 
ment, he  went  to  the  bank  and  paid  the 
draft,  received  the  bill  of  lading,  and,  on 
presenting  it  and  paying  fifteen  cents  per 
hundred  pounds,  received  the  beer,  which  he 
hauled  to  his  warehouse  at  his  own  expense.*' 

Hugh  L.  Bond,  for  plaintiff  in  error.  Asst 
Atty.  Gen.  Whitney,  for  the  United  States. 

Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

Accepting  the  statement  of  facts  made  by 
the  defendant  as  correct  (and  there  is  nothing 
in  the  statement  which  makes  to  his  preju- 
dice, or  omitted  from  that  statement  which 
would  be  to  his  advantage),  we  are  of  opinion 
that  the  verdict  and  judgment  were  right, 
and  must  be  sustained.  It  is  unnecessary  to 
consider  all  the  instructions  given  and  those 
refused,  or  determine  whether  in  those  given 
there  may  or  may  not  be  some  language  open 
^  to  criticism.  In  its  general  charge  the  court 
H  narrowed  the  case  to  the  facts  which,  as  stat- 
•  ed  by*counsel,  are  undisputed,  and  correctly 
stated  the  law  applicable  to  those  facts.  In- 
deed, while  the  question  of  guilt  or  innocence 
was  submitted  to  the  jury  and  passed  upon  by 
them,  it  la  one  rather  of  law,  than  of  fact; 
and,  if  the  court  properly  stated  the  law  ap- 
plicable to  the  facts,  then  the  verdict  was 
right  and  ought  to  be  sustained.  With  ref- 
erence to  all  other  matters.  It  is  enough  to 
say  that  our  attention  is  called  to  no  eri'ors 


In  the  admission  of  testimony;  and  we  lee 
nothing  In  the  histructkMiB  asked  and  given 
or  asked  and  refused  which  could  injuriously 
affect  the  rights  of  the  defendant,  or  limit  the 
specific  Interpretation  by  the  court  of  the  rules 
of  law  applicable  to  those  fticts. 

It  will  be  observed  that,  in  order  to  induce 
Mr.  Bruenlng  to  transfer  his  transportation 
from  a  competing  road  to  its  own  line,  the 
Baltimore  &  Ohio  Railroad  Company,  through 
the  defendant,  In  the  first  place,  made  an  ar- 
rangement by  which,  for  15  cents  per  hun- 
dredweight, It  would  bring  the  beer  from  Cin- 
cinnati, and  deliver  it  at  his  warehouse;  that 
afterwards  this  arrangement  was  changed, 
and  it  delivered  the  beer  to  Mr.  Bruenlng  at 
its  depot,  and  allowed  him  8%  cents  per  hun- 
dred for  carting  It  to  his  warehouse.  As  Mr. 
Bruenlng  had  the  benefit  of  a  siding  connec- 
tion with  the  competing  road,  and  could  get 
the  beer  delivered  over  that  road  at  his  ware- 
house for  15  cents,  it  apparently  could  not  in- 
duce him  to  transfer  his  business  from  the 
other  road  to  its  own  without  extending  to 
hhn  this  rebate.  During  all  this  time  it  was 
carrying  beer  for  Mr.  Wolf  from  the  same 
place  of  shipment  (Cincinnati)  to  the  same  de- 
pot in  Pittsburg,  and  charging  him  15  cents 
therefor.  Mr.  Wolf  had  no  siding  connection 
with  the  rival  road,  and  therefore  had  to  pay 
for  his  cartage,  by  whichever  road  it  was  car- 
ried. His  warehouse  was,  hi  a  direct  Ihie, 
140  yards  from  the  deix)t,  while  Mr.  Bruen- 
infr's  was  172  yards,  though  the  latter  gener- 
ally carted  the  beer  by  a  longer  route,  on  ac- 
count of  the  steepness  of  the  ascent  Now, 
it  is  contended  by  the  defendant  that  it  was 
necessary  for  the  Baltimore  &  Ohio  Company 
to  offer  this  inducement  to  Mr.  Bruenlng  in|, 
order  to  get  his  business,  and  not  necessary  tog 
make  the  like  offer  to* Mr.  Wolf,  because  he* 
would  have  to  go  to  the  expense  of  carting, 
by  whichever  road  he  transported;  that  there- 
fore the  traffic  was  not  ''under  substantially 
similar  circumstances  and  conditions,"  with- 
in the  terms  of  section  2.  We  are  unable  to 
concur  in  this  view.  Whatever  the  Baltimore 
&  Ohio  Company  might  lawfully  do  to  draw 
bushiess  from  a  competing  line,  whatever  in- 
ducements it  might  offer  to  the  customers  of 
that  competing  line  to  induce  them  to  change 
their  carrier,  is  not  a  question  Involved  in  this 
case.  The  wrong  prohibited  by  the  section 
is  a  discrimination  between  shippers.  It  was 
designed  to  compel  every  carrier  to  give  equal 
rights  to  all  shippers  over  its  own  road,  and 
to  forbid  it  by  any  device  to  enforce  higher 
charges  against  one  than  another.  Counsel 
insist  that  the  purpose  of  the  section  was  not 
to  prohibit  a  carrier  from  rendering  more 
service  to  one  shipper  than  to  another  for  the 
same  charge,  but  only  that  for  the  same  serv- 
ice the  charge  should  be  equal,  and  that  the 
effect  of  this  arrangement  was  simply  the  ren- 
dering to  Mr.  Bruenlng  of  a  little  greater 
service  for  the  15  cents  than  it  did  to  Mr. 
Wolf.  They  say  that  the  section  contains  no 
prohibition  of  extra  service  or  extra  privileges 
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to  one  shipper  over  that  rendered  to  another. 
They  ask  whether,  if  one  shipper  has  a  siding 
connection  with  the  road  of  a  carrier,  it  can- 
not run  the  cars  containing  such  shipper's 
freight  onto  that  siding,  and  thus  to  his  ware- 
liouse,  at  the  same  rate  that  it  runs  cars  to 
its  own  depot,  and  there  delivers  goods  to  oth- 
er shippers  who  are  not  so  fortunate  in  the 
matter  of  sidings.  But  the  service  perform- 
ed in  transporting  from  Cincinnati  to  the  de- 
pot at  Pittsburg  was  precisely  alike  for  each. 
The  one  shipper  paid  15  cents  a  hundred;  the 
other,  in  fact,  but  11%  cents.  It  is  true,  he 
formally  paid  15  cents,  but  he  received  a  re- 
l)ate  of  3%  cents;  and  regard  must  always  be 
had  to  the  substance,  and  not  to  the  form. 
Indeed,  the  section  Itself  forbids  the  carrier, 
"directly  or  indirectly  by  any  special  rate,  re- 
1)8  te.  drawback  or  other  device,"  to  charge, 
demand,  collect,  or  receive  from  any  person  or 
jjpI)erson8  a  greater  or  less  compensation,  etc. 
j-jAnd  section  6  of  the  act,  as  amended  In  1889, 
**  throws  light  upon  the  Intent  of*the  statute; 
for  It  requires  the  common  carrier,  In  pub- 
Ushlnjr  schedules,  to  "state  separately  the 
terminal  charges,  and  any  rules  or  regula- 
tions which  In  any  wise  change,  affect,  or  de- 
termine any  part  or  the  aggregate  of  such 
aforesaid  rates  and  fares  and  charges."  It 
was  the  purpose  of  the  section  to  enforce 
equality  between  shippers,  and  It  prohibits 
any  rebate  or  other  device  by  which  two  ship- 
pers, shipping  over  the  same  line,  the  same 
distance,  under  the  same  circumstances  of 
carriage,  are  compelled  to  pay  different  prices 
therefor. 

It  may  be  that  the  phrase,  "under  substan- 
tially similar  circumstances  and  conditions,** 
found  In  section  4  of  the  act,  and  where  the 
matter  of  the  long  and  short  haul  is  consid- 
ered, may  have  a  broader  meaning  or  a  wid- 
er reach  than  the  same  phrase  found  in  sec- 
tion 2.  It  will  be  time  enough  to  determine 
that  question  when  it  is  presented.  For  this 
case  it  is  enough  to  hold  that  that  phrase,  as 
found  In  section  2,  refers  to  the  matter  of 
carriage,  and  does  not  include  competition. 

We  see  no  error  In  the  record,  and  the  judg- 
ment of  the  district  court  Is  affirmed. 

Mr.  Justice  WHITE  concurs  In  the  Judg- 
ment. 


(167  u.  S.  310) 

MAY  et  al.  t.  MAY  et  aL 

(May  10,  1897.) 

No.  2G9. 

Removal  of  Trustee  bv  BKVKFiciAurES— Supfi- 
ciKNCT  OF  Cal'si:. 
1.  Where  the  authority  given  to  one  of  several 
heirs  appointed  trustee  under  a  will  is  substan- 
tially that  of  an  agent  to  manage  real  estate,  a 
power  given  the  other  heirs  to  remove  him  *'by 
their  unanimous  resolution,"  with  the  concur- 
rence of  the  widow,  '*for  good  and  snfflcient 
cause,**  and  appoint  another  in  his  stead,  may 
be  exercised,  without  resort  to  a  court  of  equity; 
die  power  to  determine  the  sufficiency  of  the 
cause  being  subject  onl.v  to  the  restraining  power 
of  a  court  of  equity  against  the  abuse  of  it. 


2.  A  court  of  equity  may  remove  a  trutee, 
and  appoint  another  in  his  stead,  whenever  sach 
a  state  of  mutual  ill  feeUng,  growing  ont  of  hla 
behavior,  exists  between  hhn  and  the  oenefidariefl 
that  liis  continuance  m  office  would  be  detri- 
mental to  the  execution  of  the  trust,  though  there 
be  no  dishonesty. 

3.  The  filing  of  a  bill  by  the  trustee  under  a 
will  asking  the  instructions  of  the  court  as  to  the 
execution  of  the  trust  does  not  suspend  the  power 
to  remove  him  given  to  the  beneficiaries  by  the 
will,  but  only  subjects  thehr  action  to  the  supers 
vision  of  the  court 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  (Columbia.  S 

•This  was  an  appeal  from  a  decree  of  the? 
court  of  appeals  which  affirmed  a  decree  of 
the  supreme  court  of  the  District  of  Columbia, 
removing  the  appellant  from  the  office  of  trus- 
tee under  the  will  and  codicil  of  his  father. 
Dr.  John  Frederick  May,  of  Washh:igton,  Id 
the  District  of  Columbia,  who  died  there  May 
1»  1891,  leaving  a  widow,  Sarah  Maria  May, 
and  six  children,  William  and  Frederick,  and 
four  daughters,  all  of  age;  a  large  estate,  con- 
sisting mostly  of  real  estate  in  the  city  of 
Washington;  and  a  wlU  and  codicil,  both  of 
which  were  duly  admitted  to  probate. 

By  the  will,  dated  February  4,  1890,  he 
devised  and  bequeathed  all  his  estate,  real 
and  personal,  to  his  wife,  and  her  heirs  and 
assigns,  upon  the  following  trusts:  (1)  That 
she  should  receive  one-third  of  the  net  annual 
income  of  his  real  estate  during  her  life,  one- 
third  of  his  personal  property  absolutely,  and 
the  use  for  her  life  of  his  dwelling  honse  In 
Washington.  (2)  That  his  estate' should  be 
kept  intact  and  undivided  while  any  of  his 
children  lived;  and  the  rents  and  profits,  with 
the  exception  of  his  wife's  thirds,  be  applied 
to  the  payment  of  his  debts,  and  especially  to 
the  canceling  of  any  incumbrance  or  mortgage 
existing  at  the  time  of  his  death;  and,  after 
full  payment  and  cancellation  of  such  debts 
and  incumbrances,  be  equally  divided  among 
his  children.  (3)  That  any  part  of  the  estate 
might  be  sold  by  the  trustee,  if  manifestly  for 
the  benefit  of  his  heirs,  and  the  proceeds  rein- 
vested in  real  estate,  or  in  mortgages  of  a  par- 
ticular kind;  and  that  such  parts  of  the  es- 
tate as  should  at  the  time  of  his  death  be  sub- 
ject to  mortgages  might,  upon  the  explratton 
of  such  mortgages,  and  if  the  tnistee  should 
be  unable  to  pay  or  cancel  them,  be  remort- 
gaged.  (4)  That,  upon  the  death  of  any  child 
leaving  issue,  its  share  of  the  rents  and  profits 
should  go  to  its  issue.  The  testator  also  gave 
his  wife  "the  power  to  appoint  a  tnistee  to 
succeed  her  should  she  deem  It  best  at  any 
time  to  do  so,*'  appointed  her  executrix  of  his 3 
will,  and* directed  that  she  should  not  be  re-? 
quired  to  give  bond  as  trustee  or  as  executrix. 

On  December  17,  1800,  the  testator  gave 
William  May  a  power  of  attorney  to  lease  or 
rent  his  real  estate  in  the  city  of  Washington, 
to  recover  possession  of  the  same,  and  to  col- 
lect the  rents  thereof. 

The  codicil  was  dated  March  27,  1891,  and, 
omitting  the  formal  parts,  was  as  follow*: 

*'I  hereby  appoint  my  son,  William  May,  co- 
trustee with  my  wife,  Sarah  Maria  May,  my 
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said  son  and  my  wife  to  hare  and  exercise  the 
powers  and  authority  in  my  said  will  mention- 
ed and  created,  except  as  hereinafter  other- 
wise directed.  It  is  my  fm*ther  wish,  and  I 
hereby  will  and  direct,  that  my  said  son,  Wil- 
liam May,  shall  take  charge  of  my  real  estate 
(except  my  present  dwelling  house,  which 
shall  be  and  remain  in  the  exclusive  charge  of 
my  wife  during  her  life),  and  care  for  and 
manage  the  same  for  the  best  Interests  of  my 
said  estate,  and  in  accordance  with  the  terms 
of  my  said  will;  and  he  shall  collect  the  rents 
and  income  of  my  said  real  estate,  and  pay 
the  lawful  taxes  and  assessments  and  other 
i>x])enses  thereon,  and  shall  keep  the  same  in 
p:ood  repair.  It  is  my  will,  and  I  so  direct, 
that  the  taxes,  insurance,  and  repairs  of  my 
said  dwelling  house  shall  be  paid  out  of  the 
general  income  of  my  other  real  estate. 

"For  the  said  serrice  of  my  son,  William 
May,  in  caring  for  and  managing  said  estate, 
and  for  collecting  the  rents  and  paying  the 
taxes  and  assessments,  and  other  services,  as 
hereinbefore  directed,  he  shall  and  may  retain 
from  money  so  collected,  as  his  compensation, 
a  commission  equal  to  five  per  centum  of  the 
amount  of  money  by  him  collected  from  said 
estate;  and  the  said  William  May  shall  ren- 
der to  my  said  wife  full  and  true  accounts  of 
the  rents  by  him  collected,  and  of  the  dis- 
bursements by  him  made  in  the  execution  of 
this  trust,  such  accounts  to  be  rendered  each 
and  every  month,  and  shall  be  accompanied 
by  the  vouchers  for  such  disbursements.  Aft- 
er the  death  of  my  wife,  said  accounts  shall 
be  rendered  to  my  other  heirs.  It  is  my  will 
09  that  no  commission  shall  be  paid  to  my  wife, 
jas  a  trustee. 

-•  ♦"I  hereby  further  will  and  direct  that,  for 
good  and  suiflclent  cause,  my  other  heirs,  with 
the  concurrence  of  my  wife  If  she  be  living, 
shall  have  and  they  are  hereby  given  the  pow- 
er, by  their  unanimous  resolution,  to  remove 
my  said  son,  William  May,  from  his  offlce  as 
such  trustee,  and  to  appoint  another  person 
in  his  stead. 

"It  Is  my  wish  that  neither  of  my  said  trus- 
tees shall  be  required  to  give  a  bond  or  other 
security  in  reference  to  the  execution  of  the 
trusts  created  by  my  said  will  or  this  codicil." 

On  May  2.  1892,  before  the  estate  had  been 
fully  administered,  William  May,  as  "trustee 
of  John  Frederick  May.  deceased,  and  In  his 
own  right,"  filed  in  the  supreme  court  of  the 
District  of  Columbia  a  bill  against  his  mother, 
brother,  and  sisters,  to  obtain  the  Instructions 
of  the  court  as  to  the  execution  of  the  trust, 
and  especially  upon  the  effect  of  the  omission 
of  the  will  to  dispose  of  the  principal  of  the 
estate  after  the  termination  of  the  trust,  and 
upon  the  question  whether  the  widow  was  en- 
titled to  a  full  third  of  the  income  without 
allowing;  for  or  deducting  the  interest  upon 
outstanding  mortgages. 

On  July  5.  1892,  answers  to  the  hill  were 
illed  in  behalf  of  all  the  defendants;  and  on 
-September  28,  1802,  the  plaintiff  tiled  a  gen- 
-eral  replication. 


On  November  25»  1802,  an  Inatrnment  was 
drawn  np,  purporting  to  be  a  '^deed,  declara- 
tion, and  resolution  made"  by  the  four  daugh- 
ters and  by  Frederick  May,  and  t^  the  widow 
Joining  therein,  as  evidence  of  her  concur- 
rence, reciting  the  clause  of  the  codicil  au- 
thorizing the  removal  of  William  May  from 
his  office  as  trustee,  and  the  appointment  of 
another  person  In  his  stead,  and  further  recit- 
ing that  "good  and  sufficient  cause  exists  for 
the  exercise  of  such  power  of  removal  and 
substitution,  for  a  number  of  reasons,"  some 
of  which,  without  admitting  it  to  be  obliga- 
tory to  state  them,  were  stated  to  be  that  he 
had  failed  to  render  full  and  true  accounts, 
as  required  by  the  codicil;  that  he  had  made 
excessive  and  improper  charges  against  the . 
estate;  and  that  "by  his  intolerably  domineer-g 
Ing  and  disagreeable  manner  in  dlscusslng^the* 
affairs  of  the  trust  with  his  co-trustee,  dis- 
plays of  anger  when  questioned,  and  attempts 
to  browbeat  legitimate  opposition  and  criti- 
cism, he  has  compelled  said  co-trustee  to  de- 
cline any  direct  communication  with  him  upon 
business  matters,  and  she  is  obliged  to  em- 
ploy an  expert  accountant  to  examine  and  re- 
port upon  the  monthly  accounts  of  said  Wil- 
liam May,  and  act  as  her  representative  in 
relation  to  the  affairs  of  the  trusf  The  in- 
strument c(xicluded  with  the  statement  that 
therefore  the  four  daughters  and  Frederick 
May,  with  the  concurrence  of  the  widow, 
"have  unanimously  resolved,  and  do  hereby 
resolve,  that  said  William  May  be,  and  he  is 
hereby,  removed  from  his  office  as  trustee  or 
co-trustee  under  the  said  codicil  and  the  will 
of  said  John  Frederick  May,  deceased,  and 
further  that  they  (the  declarants  aforesaid),  by 
their  unanimous  resolution,  have  appobited 
and  do  hereby  appoint  William  H.  Dennis,  of 
Washington,  D.  C,  trustee  in  the  stead  of  said 
William  May,  removed,  to  the  fullest  extent  of 
the  powers  conferred  by  said  first  codlclL" 

This  instrument  was  signed  and  sealed  by 
the  widow  and  the  four  daughters  in  person, 
and  by  the  widow  as  attorney  in  fact  of  Fred- 
erick May,  and  was  acknowledged  hetare  a 
notary  public  on  November  26,  18&2,  by  the 
widow  and  two  of  the  daughters,  and  on  De- 
cember 3,  1892,  by  the  other  two  daughters. 
The  widow,  at  that  time,  held  a  power  of  at- 
torney, executed  July  2,  1891,  by  Frederick 
May,  then  residing  at  Valparaiso,  in  the  Re- 
public of  Chili,  appointing  her  his  attorney 
"to  do  and  perform  any  act  or  acts  necessary 
to  be  done  or  performed  to  protect  and  care 
for"  his  interest  In  the  estate  of  his  father. 

William  H.  Dennis,  by  writing  upon  the 
resolution  of  removal,  accepted  the  appoint- 
ment made  and  the  trust  conferred  thereby, 
and  on  December  29,  1802»  wrote  and  sent  a 
letter  to  the  plaintiff,  inclosing  a  copy  of  the 
instrument,  as  well  as  a  letter  from  the  attor- 
ney of  the  defendants,  requesting  the  plaintiff 
to  turn  over  to  Dennis  the  possession  of  all 
property  of  the  testator  in  his  possession  or 
control,  and  all  documents  appertainlxig  to  ttm 
estate.  ^      -  -  _    - 
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S    On  January  8, 1808,  the  plaintiff  filed  a  petl- 

*  tlon  in  the^canse,  alleging  that  the  widow  and 
daughters,  in  undertaking  to  remove  him  from 
the  office  of  trustee,  and  In  making  the  resolu- 
tion of  removal,  falsely  and  deceitfully  pre- 
tended that  the  removal  was  for  good  and 
sufficient  cause,  and  did  not  act  with  good 
faith,  but  from  invidious  motives;  that  they 
had  no  power  to  remove  him  pending  this 
suit,  except  upon  application  to  the  court; 
and  that  the  signature  of  Frederick  May  by 
the  widow,  as  his  attorney,  was  nugatory  and 
of  no  effect;  specifically  denying  all  the  alle- 
gations of  the  resolution  of  removal;  and 
praying  for  an  injunction  against  the  defend- 
ants and  Dennis  from  claiming  any  right  or 
doing  any  act  under  that  resolution.  On  Jan- 
uary 7,  1893,  upon  the  plaintiffs  motion,  Den- 
nis was  made  a  party  defendant  to  the  suit; 
and  on  January  24,  1898,  a  temporary  injunc- 
tion was  granted  as  prayed  for. 

On  March  7,  1893,  the  defendants,  by  leave 
given  January  21,  1893,  filed  a  cross  bill,  pray- 
ing that  the  plaintiff  be  decreed  to  surrender 
possession  of  the  real  estate  and  all  moneys 
and  documents  in  his  charge  as  co-trustee  to 
Dennis,  as  his  successor,  and  to  settle  his 
final  account 

Frederick  May,  on  May  8^  1893,  executed 
and  acknowledged  before  a  notary  public  in 
the  city  of  Washington  a  deed  ratifying,  ap- 
provhig,  and  confirmhig  the  acts  of  the  widow 
in  voting  for  and  executing  in  his  behalf  the 
resolution  of  removal,  and  also  the  filing  of 
the  prior  answer  and  cross  bill  in  his  behalf, 
and  on  June  6,  1898,  personally  appeared  in 
the  cause,  and,  by  leave  of  court,  ffied  a  sup- 
plemental answer  to  the  like  effect 

After  the  filing  of  an  answer  to  the  cross 
bill,  and  a  general  replication  to  that  answer, 
and  other  motions  and  pleadings  not  material 
to  be  stated,  much  evidence  was  taken  (the 
substance  of  which  is  stated  in  the  opinion  of 
this  court),  and  the  case  was  heard  upon 
pleadings  and  proofs  before  the  supreme  court 
of  the  District  of  Columbia;  and  that  court, 
on  July  81,  18&i,  entered  a  final  decree,  by 
which  the  injunction  granted  on  the  plaintiff's 
petition  was  dissolved.  "And  it  appearing  to 
^the  court  that  the  heirs  of  John  Frederick 
H  May,  deceased,  other  than  said  William  May, 

•  with  the  concurrence  of  Sarah*  Maria  May, 
widow  of  said  deceased  testator,  proceeded 
rightfully,  and  within  the  power  conferred  by 
the  first  codicil  to  the  will  of  said  testator,  in 
removing,  by  their  unanimous  resolution,  dated 
November  25,  1892,  for  good  and  sufficient 
cause,  said  William  May  from  his  office  as 
trustee  or  co-trustee,  uamed  In  said  first  cod- 
icil, and  in  appointing  the  defendant  William 
H.  Dennis  in  his  stead,  and  It  further  appear- 
ing to  the  CO  art  from  the  proofs  that  there 
existed  good  and  sufficient  cause  why  the 
said  William  May  ought  to  have  been  removed 
from  said  office  of  co-trustee,  more  particular- 
ly on  account  of  the  discordant  relations  be- 
tween him  on  one  side  and  his  co-trustee  and 
all  the  beneficiaries  of  the  trust  except  him- 


self on  the  other  atde,"  It  was  decreed  that 
William  May  within  twenty  days  snirender 
possession  and  ocmtrol  of  the  trnst  property 
in  his  hands,  and  all  leases,  papers,  and 
books  pertaining  to  the  trust,  and  all  moneys 
of  the  trust  estate,  derived  from  the  collec- 
tion of  rents  or  otherwise,  to  the  widow  and 
Dennis  as  co-trustees,  and  that  all  the  powers 
and  duties  originally  conferred  upon  him  by 
the  will  and  codicil  be  vested  in  them;  that 
he  be  perpetually  enjoined  and  restrained 
from  acting  as  co-trustee,  and  from  interfer- 
ing with  their  possession  and  management  of 
the  trust  property,  **without  prejudice,  how- 
ever, to  the  right  at  said  William  May  to  ap- 
ply to  this  court  as  he  may  be  advised,  tn 
his  quality  as  a  beneficiary  interested  hi  said 
trust";  and  that  he  render  a  full  and  final 
account  of  all  his  receipts  and  disbursements 
as  co-trustee.  And  it  was  further  adjudged 
that  the  widow  (in  addition  to  the  other  pro- 
visions for  her  benefit)  was  entitled  to  re- 
ceive for  life  to  her  own  use  one-third  of  the 
net  income  from  the  rents  and  profits  ot  the 
real  estate,  after  deducting  taxes,  insurance, 
and  repah*8,  and  without  any  deduction  for 
interest  paid  or  to  be  paid  on  debts  of  the  tes- 
tator, or  on  any  mortgages  or  incumbrances 
upon  his  estate. 

The  plaintiff  appealed  to  the  court  of  m^ 
peals,  which  afilrmed  the  decree,  with  costs, 
and  afterwards  denied  a  motion  to  amend  It 
so  as  to  allow  him  his  costs  and  counsel  fees 
in  the  cause.  5  App.  D.  O.  652.  Thereupon 
he  appealed  to  this  conrt  ^ 

*  Walter  D.  Davidge,  for  appellants.    Bnoch* 
Totten  and  William  H.  Dennis,  for  appellees. 

Mr.  Justice  GRAY,  aftor  stating  the  case, 
delivered  the  opinion  of  the  court 

The  important  question  in  this  case  is  wheth- 
er William  May  has  been  rightly  removed 
from  the  office  of  trustee  under  the  will  and 
codicil  of  his  father. 

As  to  the  facts  bearing  upon  this  question, 
we  concur,  after  careful  examination  of  the 
voluminous  record,  in  the  conclusions  express- 
ed by  the  courts  below  in  the  following  pas- 
sages of  their  opinions: 

In  the  supreme  court  of  the  District  of  Co- 
lumbia, Justice  Hagner  said:  "In  the  present 
case,  the  testimony  clearly  proves  that  be- 
tween Mrs.  May,  the  other  trustee,  and  WU- 
liam  May,  there  exists  so  wide  a  breach  that 
they  can  have  no  personal  communication. 
The  Jealousy  and  unfriendliness  existing  be- 
fore the  testator's  death  on  each  side  has  wid- 
ened into  positive,  distinct,  and  most  unnatu- 
ral enmity.  On  William  May's  part  it  has 
been  undoubtedly  increased  by  his  mother's 
positive  refusal  to  confer  with  him  on  the 
business  of  the  estate,  because,  as  she  testifies, 
quarrels  would  always  result  from  such  con- 
ferences, which  would  be  perilous  to  her 
health,  and  also  by  the  terms  in  which  she  had 
expressed  herself  towards  him  in  her  pleadings 
and  testimony  in  this  cause,  and  by  her  exe- 
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entton  of  the  Instntment  Intended  to  effect  his 
removal;  and,  on  the  part  of  Mrs.  May,  that 
dislike  has  been  intensified  by  the  statements 
In  William  May's  pleadings  and  his  testimony, 
and  perhaps  more  pointedly  becanse  of  his  in- 
troduction of  the  painful  correspondence,  many 
years  old,  between  her  husband  and  herself, 
and  of  Dr.  May's  letters  to  the  plaintiff  on  the 
subject  of  his  domestic  troubles.  She  and  all 
QQ  the  beneficiaries  have  testified  in  painful  terms 
g  that  they  believe  him  to  be  untrustworthy,  dls* 

*  honest,  dictatorial,  and*disagreeable  hi  man* 
ner,  and  incompetent  as  a  business  man.  Un- 
der such  circumstances,  anything  like  free  con- 
ference between  the  trustees,  or  concert  of  ac- 
tioD,  in  the  proper  sense  of  the  term,  is  im- 
possible. If  either  is  to  act  at  aD  as  trustee, 
each  must  pursue  his  or  her  Independent  way, 
with  a  certainty  of  differing  as  to  the  proper 
performance  of  many  of  the  duties  of  the 
trust,  if  not  as  to  alL"  "This  unfortunate  state 
of  feeling  between  the  trustee  and  sisters  and 
brother  must  equally  prevent  that  peaceable 
inteiPcourse  that  beneficiaries  Should  enjoy  wifth 
the  party  charged  with  the  management  of 
their  interests  in  this  considerable  estate. 
They  are  certainly  entitled  to  confer  in  peace 
with  the  agent  appointed  to  manage  their  af- 
fairs, and  receive  from  htm  good-tempered  ex- 
planations, and  give  theh*  suggestions  as  to 
what  they  consider  the  proper  steps  in  the 
management  of  their  business,  without  risk  of 
impleasant  disputes,  naturally  liable  to  in- 
crease In  violence  at  each  successive  differ- 
ence. Such  a  state  of  affairs  would  ultimately 
b<«come  insufferable,  and  most  hurtful  to  the 
Interests  of  all  concerned." 

The  court  of  appeals,  speaking  by  Justice 
Morris,  expressed  the  same  view  as  follows: 
*' Dissension,  however,  very  soon  arose  be- 
tween William  May  on  the  one  side,  and  his 
mother,  brother,  and  sisters,  on  the  other;  and, 
iis  usual  in  such  cases,  the  dissensions  became 
intense  and  bitter.  There  is  in  the  record  a 
painful  disclosure  of  domestic  discord  which 
tibould  have  been  avoided,  and  into  the  details 
<if  which  we  do  not  deem  it  necessary  for  the 
purposes  of  this  case  to  enter."  "As  we  have 
stated,  we  will  not  enter  Into  any  Investigation 
of  the  causes  of  dissension  between  the  par- 
ties, or  of  the  reasonableness  or  unreasonable- 
ness of  their  respective  positions.  That  there 
Is  dissension,  bitter  and  uncompromising,  is 
t)eyond  question.  That  such  dissension  pre- 
cludes intercourse  between  the  parties  is  their 
mutual  declaration.  If  there  can  be  no  inter- 
course between  them,  no  communication  of 
views,  their  joint  execution  of  their  joint  trust 
is  an  impossibility.  The  due  execution  of  the 
trust  requires  concurrence  of  action,  and  con- 
sultation preliminary  to  action."     6  App.  D. 

©0.  555,  501. 

5    We  agree  with  both   the  lower  courts  In 

*  thinking  It  to*  be  unnecessary  and  undesirable 
to  enter  upon  a  discussion  of  the  conflicting 
testimony,  or  to  enlarge  upon  the  details  of  the 
conduct  and  expressions  of  the  parties. 

It  is  sufildent  to  say  that,  while  nothing  Is 


shown  to  justify  an  bnpntatlon  of  dlslionesty 
against  the  appellant,  it  is  Indisputable  that, 
from  the  time  of  his  entering  upon  the  execu- 
tion of  the  trust,  he  treated  his  mother  and  co- 
trustee without  due  respect  and  consideration, 
and  was  somewhat  careless  and  hiaccurate  in 
his  accounts  rendered  to  her;  that  his  conduct 
was  calculated  to  excite,  and  did  excite,  re- 
sentment In  her,  sympathy  with  her  in  his  sis- 
ters and  brother,  and  suspicion  and  distrust 
upon  the  part  of  all  of  them;  and  that,  as  is 
too  apt  to  happen  in  family  quarrels,  the 
breach  once  made  became  wider  and  wider, 
until  there  was  no  longer  any  natural  or  even 
f  rieodly  InteiPoouree  between  the  appellant  and 
the  rest  of  the  family. 

What,  then,  are  the  rules  of  law  applicable 
to  the  case,  taking  into  consideration  the  pe- 
culiar provisions  of  the  will  and  codicil? 

The  testator,  by  his  will,  dated  February  4, 
1890,  devised  all  his  estate  to  his  widow  in  fee, 
in  trust,  to  receive  herself  one-tlfird  of  the  In- 
come of  the  real  estate  for  life,  and  one-third 
of  the  personal  property  absolutely;  to  divide 
the  income  of  the  other  two-thirds  of  the  es- 
tate, after  paying  his  debts  and  canceling  ex- 
isting mortgages,  among  his  children  and  the 
issue  of  any  deceased  child;  and,  in  certain 
chrcumstances,  to  sell  or  mortgage  the  real  es- 
tate, and  gave  her  power  to  appoint  a  trustee 
to  succeed  lier,  and  appointed  her  sole  execu- 
trix. Some  10  months  afterwards,  on  Decem- 
ber 17,  1890,  he  gave  his  son,  William,  a  pow- 
er of  attorney  to  lease  or  rent  his  real  estate, 
to  recover  possession  of  the  same,  and  to  col- 
lect the  rents  thereof.  About  three  months 
later,  on  March  27,  1891,  he  executed  the  codi- 
cil, by  which  he  appointed  William  a  co-trus- 
tee with  the  widow,  the  two  together  to  have 
and  exercise  all  the  powers  created  by  the 
will,  except  that  William  alone  was  to  take 
charge  of,  care  for,  manage,  and  keep  In  re- 
pair the  real  estate,  to  collect  the  rents  there-^ 
of,  and  to  pay  the  taxes  and  other  expensesei 
thereon,* receiving  a  commission  of  6  per  cent.? 
on  his  collections,  and  rendering  monthly  ac- 
counts to  the  widow.  The  separate  authority 
thus  given  to  William  was  substantially  that 
of  an  agent,  little  more  than  he  had  under  the 
power  of  attorney  in  his  father's  lifethne.  The 
powers  of  paying  and  canceling  mortgages, 
and  of  distributing  Income  among  the  children, 
and  of  making  sales  or  hew  mortgages  of  the 
real  estate,  belonged  to  him  and  the  widow 
jointly  as  trustees,  and  were  active  trusts,  re- 
quiring mutual  consultation  and  the  exercise 
of  discretion  In  carrying  them  Into  execution. 

The  clause  In  the  codicil  which  gave  his 
other  heirs,  "for  good  and  sufficient  cause," 
and  with  the  concurrence  of  the  widow,  power, 
"by  their  unanimous  resolution,"  to  remove 
William  May  from  his  office  as  trustee,  and 
to  appoint  another  person  In  his  stead,  was  evi- 
dently intended  to  enable  them  to  remove  him 
by  their  own  act,  without  being  obliged  to  re- 
sort to  a  court  of  equity.  If  no  such  power 
had  been  given  them  by  the  testator,  any  one 
of  them  could  have  applied  to  a  court  of  eq- 


828 


17  SUPREME  COURT  REPORTER. 


ultj,  and  have  had  the  trustee  removed,  on 
proving  good  and  sufficient  cause  therefor,  sat- 
isfactory to  the  court.  If  the  words  "for  good 
and  sutficlent  cause,"  in  the  codicil,  mean  only 
such  cause  as  would  be  deemed  by  a  court  of 
equity  to  be  good  and  sufficient,  the  only  efiTect 
of  conferring  the  express  power  of  removal 
would  be  to  restrict  the  power  of  removal  by 
requiring  their  action  to  be  unanimous.  This 
raunot  have  been  the  testator's  intention.  The 
extent  of  the  power  conferred  appears  to  us  to 
have  been  well  and  accurately  stated  by  the 
court  of  appeals  In  these  few  words:  *The 
power  to  remove  their  trustee  was  vested  in 
the  defendants  to  this  cause.  The  power  to 
determine  when  there  was  good  and  sufficient 
cause  for  such  removal  was  necessarily  In 
them  also,  subject  to  the  restraining  power  of 
a  coiurt  of  equity  against  the  abuse  of  It."  5 
App.  D.  C.  561. 

The  power  of  a  court  of  equity  to  remove  a 
trustee,  and  to  substitute  another  in  his  place, 
is  hicidental  to  its  paramoimt  duty  to  see  that 
^  trusts  are  properly  executed,  and  may  properly 
g  be  exercised  whenever  such  a  state  of  mutual 
•  ill  feeling,  growing  out  of  his  behavior,  exists 
between  the  trustees,  or  between  the  trustee  in 
question  and  the  beneficiaries,  that  his  contin- 
uance in  office  would  be  detrimental  to  the 
execution  of  the  trust,  even  If  for  no  other  rea- 
son than  that  human  Infirmity  would  pre- 
vent the  co-trustee  or  the  beneficiaries  from 
worlking  In  harmony  with  him,  and  although 
charges  of  misconduct  against  him  are  either 
not  made  out,  or  are  greatly  exaggerated. 
Uvedale  v.  Bttriclc.  2  Ch.  Gas.  180;  Letter- 
stedt  V.  Broers,  9  App.  Gas.  371,  386;  McPher- 
son  V.  Gox,  96  U.  S.  404,  419;  Scott  v.  Rand. 
118  Mass.  215,  218;  Wilson  v.  Wilson,  145 
Mass.  490,  493,  14  N.  E.  521;  2  Stoiy,  Eq. 
Jur.  S  1288. 

A  good  illustration  of  this  is  afforded  by  the 
leading  case  of  Uvedale  v.  Ettrick,  above  cit- 
ed, decided  by  Lord  Ghancellor  Nottingham  In 
1682.  In  that  case,  the  plaintiff's  husband, 
being  seised  of  Horton  and  other  manors,  by 
his  will  devised  them  to  his  wife  and  Ettrick 
and  three  other  persons,  in  trust  to  be  sold, 
**and,  after  his  debts  and  legacies  paid,  the  sur- 
plus of  the  land  to  be  conveyed  to  his  heir," 
and  died,  "having,  after  his  marriage  with  the 
plaintiflf,  mortgaged  Horton,  so  as  the  plain- 
tiff was  dowable  of  all  the  estate."  She 
brought  a  bill  in  equity  against  Ettrick  and 
the  other  three  trustees  and  the  heir,  "which 
was  to  have  a  sale  made,  but  principally  that 
Ettrick  might  be  put  out  of  the  trust."  The 
other  three  trustees  declined  the  trust.  The 
bill  alleged  that  the  plaintiff  "was  drawn  Into 
agreement  to  release  her  dower"  in  the  other 
manors,  "and  to  give  a  bond  of  £4,000  that.  If 
any  of  the  children  died,  she  would  not  take 
administration,  except  they  all  died,  after 
which  Ettrick  turns  to  be  the  plaintiff's  ene- 
my, and  divers  matters  are  charged  in  the  bill 
upon  Ettrick,  as  if  he  practiced  to  get  Horton, 
and  to  be  the  whole  manager  himself."  At 
the  hearing,  the  plaintiff  declared  in  court  that 


she  was  content  to  accept  dower  In  the  manor 
of  Horton,  and  to  Join  In  the  sale  of  the  rest 
of  the  land,  thereby  to  extinguish  her  dower 
therein,  "so  that  Ettrick  might  be  dlacbarged 
of  the  trust.  On  the  other  side,  Ettrick  in- 
sisted to  be  continued  in  the  tmst,  and  would 
attend  a  master  from  time  to  time  to  get  a  pur- 
chaser, and  to  do  all  reasonable  acts,*'  etc. 
"Lord  Ghancellor:  'I  like  not  that  a  man 
should  be  ambitious  of  a  trust  when  he  can 
get  nothing  but  trouble  by  it;'  and  declareJ 
that,  without  any  reflection  on  E)ttrick,  he 
should  meddle  no  farther  in  the  trust,"  etc  2 
Gh.  Gas.  131. 

The  facts  of  the  case  at  bar,  therefore^  far 
from  showing  any  abuse  of  the  power  confer- 
red by  the  testator,  present  a  state  of  things 
which  would  Justify  a  removal  of  the  appel- 
lant by  a  court  of  equity,  had  the  will  been 
silent  upon  the  subject 

The  filing  of  this  bill  by  one  trustee  did  not 
suspend  the  power  of  removal  given  by  the 
will  to  the  beneficiaries  with  the  concurrence 
of  the  other  trustee,  but  only  subjected  their 
action  to  the  supervision  and  control  of  the 
court     Gafe  v.  Bent,  3  Hare,  246,  249. 

The  form  in  which  their  power  to  remove 
the  appellant  was  undertaken  to  be  executed 
was  by  a  resolution  in  writing,  declaring  that 
there  was  good  and  sufficient  cause  tor  his 
removal;  specifying,  among  other  reasons,  his 
failure  to  render  full  and  true  accounts  to  his 
co-trustee,  and  his  domineering  and  disagree- 
able conduct  towards  her,  and  signed  by  the 
widow  and  the  four  daughters  in  person,  and 
by  the  widow  as  attorney  In  fact  of  the  other 
son.  Whether  the  widow  was  authorized  by 
the  power  of  attorney  from  him  to  act  in  his 
behalf  in  the  removal  need  not  be  considered, 
since  he  afterwards  formally  ratified  her  ac- 
tion, and  the  unanimous  wish  of  all  concern- 
ed that  the  removal  should  take  place  was 
made  manifest  to  the  court  before  it  acted 
upon  the  matter. 

The  necessary  conclusion  Is  that  the  decree 
appealed  from,  in  so  far  as  it  ordered  William 
May  to  be  removed  from  his  office  as  trustee, 
was  in  accordance  with  law  and  Justice. 

The  direction,  in  the  decree,  that  he  should 
surrender  possession  and  control  of  the  trust 
property,  and  all  the  leases  and  papers  in  his 
hands,  and  all  moneys,  whether  derived  from 
the  collection  of  rents  or  otherwise,  was  a 
necessary  Incident  of  his  removal  and  the  ap- 
pointment of  a  new  trustee  in  his  stead.  Hie 
management  of  the  real  estate  would  have 
been  one  of  the  duties  imposed  upon  the  two 
trustees  Jointly  by  the  first  clause  of  the  codi-ev 
dl,  but  for  the  concluding  words  of*khat  clause,!^ 
"except  as  hereinafter  otherwise  directed," 
followed  by  the  direction  that  he  should  man- 
age the  real  estate.  This  duty  of  management 
was  not  separate  from,  but  annexed  to,  liis 
office  of  trustee;  and,  after  his  removal  from 
that  office,  he  could  not  perform  this  or  any 
other  duty  connected  with  the  adminlstratioDi 
of  the  trust 

The  question  who  will  take  the  estate  after 
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the  deaths  of  the  wife  and  the  children  cannot 
be  dedded  now,  before  those  events  happen, 
and  In  the  absence  of  parties  who  may  then 
be  Interesteil.  Upon  a  bill  In  equity  by  a  trus- 
tee for  instructions  In  the  execution  of  his 
trust,  the  court  will  not  decide  questions  de- 
pending upon  future  events,  and  affecting  the 
lights  of  persons  not  In  being,  and  unneces- 
sary to  be  decided  for  the  present  guidance  of 
the  trustee.  As  was  said  by  Mr.  Justice  Grler: 
•*The  court  has  no  power  to  decree  In  Ihesl, 
as  to  the  future  rights  of  parties  not  before 
the  court  In  esse.*'  Cross  v.  De  Valle,  1  Wall. 
1,  16. 

The  decree,  in  allowing  the  wife  one-third  of 
the  net  Income  of  the  real  estate,  deducting 
taxes,  insurance,  and  repahrs,  but  without  any 
deduction  for  interest  on  debts  or  mortgages, 
was  clearly  in  accordance  with  the  explicit 
provisions  of  the  will,  that  she  should  receive 
one-third  of  the  net  annual  Income,  and  that 
her  thirds  should  be  exempted  from  the  pay- 
ment of  debts  or  mortgages. 

That  part  of  the  decree  which  substitutes 
Dennis  as  trustee  in  the  place  of  the  appellant 
was  not  specifically  objected  to  in  argument 
and  we  allude  to  it  only  to  prevent  any  Infer- 
ence that,  hi  affirming  the  decree  generally, 
we  express  any  opinion  upon  the  question 
whether  Dennis,  by  acting  as  counsel  for  the 
rest  of  the  family  throughout  this  suit,  and 
supporting  all  the  charges,  whether  grave  or 
frivolous,  made  by  them  against  the  appellant, 
has  so  far  identified  himself  with  one  side  of 
this  unhappy  controversy  as  to  make  it  unfit 
that  he  should  bold  the  office  of  trustee  under 
the  will.  That  question  Is  left  to  be  dealt 
with  by  the  court  below,  under  the  right  re- 
served by  the  decree  to  the  appellant  to  apply 
to  the  court  as  he  may  be  advised,  in  his  qual- 
ity as  a  beneficiary  interested  in  the  trust. 

Decree  affirmed. 

flCT  U.   S.  461) 

MERCHANTS'  &  MANUFACTURERS' NAT. 
BANK  OF  PITTSBURG  v.  COMMON- 
WEALTH OF  PENNSYLVANIA, 

(May  24,  1897.) 

No.  301. 

Fbdbrai.  Court— State  Deci8ion8— Taxatioj?  of 

National  Banks— Dischimi nation — Dub 

Pkocess  of  Law. 

1.  The  decision  of  the  highest  court  of  a  state 
snstninlDg  a  state  statute  is  conclusive  in  the 
federal  supreme  court  as  to  any  question  of  con- 
flict between  the  statute  and  the  state  constitu- 
tion. 

2.  A  state  statute  (I^aws  Pa.  1891,  p.  240) 
giving  banks  the  right  to  elect  to  collect  from 
sliju-oliolders  and  pay  into  the  state  treasury  a 
tnx  of  eight  mills  on  the  dollar  on  the  par  vulue 
of  the  shares,  in  lieu  of  the  regular  tax  of  four 
mills  on  each  dollar  of  the  actual  value  thereof, 
does  not  deny  '*the  equal  protection  of  the  laws" 
guarantied  by  the  fourteenth  amendment  to  the 
fwleral  constitution,  though  it  may  result  in  some 
hanks  paying  loss  than  others  on  the  actual  value 
of  thoir  property. 

3.  Such  a  statute  does  not  conflict  with  Rev. 
?t.  5  r»219.  which  does  not  forbid  discrimination 
i(>t\ve<^u   national  banks,   but  only  as  between 


Boch  banks  and  state  banki  or  other  moneyed 
caiMtal. 

4.  The  ftate  has  the  right  to  make  the  natkmal 
banks  its  agents  to  collect  the  tax  on  their  shares 
from  the  individual  stockholders,  and  it  Is  no 
objection  to  the  law  that  the  state  banks  are  not 
required  to  do  the  same. 

5.  As  the  statute  fixes  the  time  when  the  bank 
shall  make  its  report  to  the  auditor  general  of 
the  value  of  its  shares,  and  directs  him  to  hear 
the  stockholders,  it  satisfies  the  requirement  as 
to  "due  process  of  Uw**  in  tax  proceedings, 
which  is  that  the  law  shall  fix  the  time  and  place 
at  which  the  assessment  is  to  be  made;  the  rule 
being  that  official  proceedings  are  always.  In  the 
absence  of  express  provision  to  the  contrary,  to- 
be  had  at  the  office  of  the  officer  charged  with 
the  duties. 

In  Error  to  tlie  Supreme  Ck)iirt  of  the  State 
of  Pennsylyanla. 

This  case  comes  on  a  writ  of  error  to  the 
supreme  court  of  the  state  of  Pennsylyanla. 
and  Involves  the  yalidity  of  the  statnte  of  that 
state  of  date  June  8^  1891  (Laws  Pa.  1891,  p. 
240),  in  respect  to  the  taxation  of  national 
banks.  The  decision  of  that  court  was  In  fa- 
vor of  Its  validity.  168  Pa.  St  309,  31  Atl. 
1065.  Sections  6  and  7  of  the  statute  contain 
these  provisions: 

'*Sec.  6.  In  case  any  bank  or  savings  insti- 
tution incorporated  by  the  state  or  the  United 
States  shall  elect  to  collect  annually  from  the 
shareholders  thereof  a  tax  of  eight  mOls  on 
the  dollar  upon  the  par  value  of  all  shares  of 
said  bank  or  savings  institution  that  have  been 
sul)scrlbed  for  or  issued,  and  pay  the  sarao 
into  the  state  treasury  on  or  before  the  first  day 
of  March  In  each  year,  the  shares  and  so  miicb^ 
of  the  capital  and  profits  of  such  bank  as  shall  9 
not  be  invested  in  real  estate  shall  be*exemp' » 
from  local  taxation  under  the  laws  of  this  com- 
monwealth. 

"Sec.  7.  That  from  and  after  the  passage  of 
this  act,  every  national  bank  located  within 
this  commonwealth,  which  shall  tail  to  elect  tn 
collect  annually  from  the  shareholders  thereof 
a  tax  of  eight  mills  on  the  dollar  upon  the  par 
value  of  all  the  shares  of  said  bank  that  have 
been  subscribed  or  issued,  shall,  on  or  before 
the  twentieth  day  of  June  In  each  and  every 
year,  make  to  the  auditor-general  a  report  in 
writing,  verified  by  the  oath  or  affirmation  of 
the  president  or  cashier,  setting  forth  the  full 
number  of  shares  of  the  capital  stock  Issued 
by  such  national  bank,  and  the  actual  value 
thereof,  whereupon  It  shall  be  the  duty  of  the 
auditor-general  to  assess  the  same  for  taxa- 
tion at  the  same  rate  as  that  Imposed  upon 
other  moneyed  capital  In  the  hands  of  Indi- 
vidual citizens  of  this  state,  that  is  to  say,  at 
the  rate  of  four  mills  upon  each  dollar  of  the 
actual  value  thereof." 

J.  M.  Wilson,  for  plaintiff  In  error.  J.  P. 
Elkin,  for  defendant  in  error. 

Mr.  Justice  BREWER,  after  stating  the 
facts  In  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  validity  of  this  statute  is  challenged  By 
plaintiff  in  error  on  three  grounds.    The  first 
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is  tliat  its  operation  results  in  a  lack  of  nnl- 
formity  of  taxation  upon  the  same  class  of 
subjects,  to  wit,  shares  of  national  banks  with- 
in the  state;  and  the  argnunent  of  counsel  is 
that  It  conflicts  with  antlcle  9,  §  1,  of  the  con- 
stitution of  the  state  of  Pennsylvania,  which 
requires  that  "aD  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  withhi  the  territorial 
limits  of  the  authority  levying  the  tax.'* 

It  is  sufficient  to  say  in  reference  to  this  con- 
tention that  the  decision  of  the  supreme  court 
of  the  state  of  Pennsylvania  sustaining  the 
statute  is  conclusive  in  this  court  as  to  any 
question  of  conflict  between  it  and  the  state 

K  constitution.     Bridge  Co.  v.  Dix,  6  How.  607; 

?  Bucher  v.*Railroad  Co.,  125  U.  S.  555,  8  Sup. 
Ct.  974;  Bell's  Gap  R,  Co.  v.  Pennsylvania, 
134  U.  S.  232,  10  Sup.  Ct  533;  Lewis  v.  Mon- 
son.  151  U.  S.  545.  14  Sup.  Ct.  424;  Adams 
Express  Co.  v.  Ohio.  165  U.  S.  194,  17  Sup. 
Ct.  805;  Long  Island  Water-Supply  Co.  v. 
City  of  Brooklyn,  17  Sup.  Ct  7ia 

If  it  be  said  that  a  lack  of  uniformity  renders 
the  statute  obnoxious  to  that  part  of  the  four- 
teenth amendment  to  the  federal  constitution 
which  forbids  a  state  to  "deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws,"  it  becomes  important  to  see  in  what 
consists  the  lack  of  uniformity.  It  is  not  in 
the  terms  or  conditions  expressed  in  the  stat- 
ute, but  only  in  the  possible  results  of  its  op- 
eration. Upon  all  bank  shares,  whether  state 
or  national,  rests  the  ordinary  state  tax  of  four 
mills.  To  every  bank,  state  and  national,  and 
nil  alike,  is  given  the  privilege  of  discharging 
nil  tax  obligatioDS  by  collecting  from  its  stock- 
holders and  paying  eight  mills  on  the  dollar 
\iix)n  the  par  value  of  the  stock.  If  a  bank 
lius  a  large  surplus,  and  Its  stock  Is  in  conse- 
quence worth  five  or  six  times  its  par  value, 
naturally  It  elects  to  collect  and  pay  the  eight 
iQlIls,  and  thus  In  fact  it  pays  at  a  less  rate 
on  the  actual  value  of  its  property  than  the 
l;ank  without  surplus,  and  whose  stock  is  only 
worth  par.  So  It  Is  possible,  under  the  opera- 
tion of  this  law,  tbat  one  bank  may  pay  at  a 
U'ss  rate  upon  the  actual  value  of  Its  banking 
property  than  anotber;  but  the  banks  which 
do  not  make  this  election,  whether  state  or 
national,  pay  no  more  than  the  regular  tax. 
The  result  of  the  election,  under  the  circum- 
stances. Is  simply  that  those  electing  pay  less. 
Rut  this  lack  of  uniformity  in  the  result  fur- 
nishes no  ground  of  complaint  under  the  fed- 
oral  constitution.  Suppose,  for  any  fair  reason 
affecting  only  its  internal  affairs,  the  state 
should  see  fit  to  wholly  exempt  certain  named 
corporations  from  all  taxation.  Of  course,  the 
indirect  result  would  be  that  all  other  property 
might  have  to  pay  a  little  larger  rate  per  cent, 
in  order  to  raise  the  revenue  necessary  for  the 
carrying  on  of  the  state  government,  but  this 
would  not  invalidate  the  tax  on  other  prop- 
erty, or  give  any  right  to  challenge  the  law  as 
obnoxious  to  the  provisions  of  the  federal  con- 

^  dtitutlon. 

§    Again,  it  win  be  perceived  that  this  Inequal- 

*  ity  In  the  burden* results  from  a  privilege  of- 


fered to  an,  and  !n  order  to  Induce  prompt  pay* 
ment  of  taxes,  and  payment  without  litlgatton. 
To  Justlfly  the  propriety  of  sach  indncement; 
we  need  look  no  farther  than  the  prceont  liti- 
gation.   It  to  common  pracdoe  in  the  statBi 
to  offer  a  discount  for  payment  before  the  apeo- 
ifled  time,  and  impose  penalties  for  nonpay- 
ment at  such  time.    This,  of  com-se,  results  In 
inequality  of  burden,  but  it  does  not  invalidate 
the  tax.     The  inequality  of  result  comes  from 
the  election  of  certain  taxpayers  to  avail  them- 
selves of  privileges  offered  to  alL    It  was  well 
said  by  Mr.  Justice  Williams,  speaking  for 
the  supreme  court  of  Pennsylvania,  in  the  opin- 
ion In  the  present  case:    "The  argoment  is 
that  inequality  of  burden  eetabUshes  the  un- 
constitutionality of  the  law  under  which  Uie 
tax  is  levied.    If  the  validity  of  our  tax  laws 
depends  upon  their  ability  to  stand  successfully 
this  test,  there  are  none  of  them  that  can 
stand."     Indeed,  this  whole  argument  of  a 
right  under  the  federal  constitution  to  chal- 
lenge a  tax  law  on  the  ground  of  Inequality  In 
the  burdens  resulthig  from  the  operation  of  the 
law  Is  put  at  rest  by  the  decision  In  Bell's  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  8.  282,  237,  10 
Sup.  Ot  533,  535,  in  which  case  Mr.  Justice 
Bradley,  speaking  for  the  court,  said: 

"The  provision  in  the  fourteenth  amendment, 
that  no  state  shall  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws,  was  not  intended  to  prevent  a  state 
from  adjusthig  its  system  of  taxation  In  all 
proper  and  reasonable  ways.  It  may,  If  it 
chooses,  exempt  certain  classes  of  property 
from  any  taxation  at  all,  such  as  churches, 
libraries,  and  the  property  of  charitable  Insti- 
tutions. It  may  impose  different  specific  tax- 
es upon  different  trades  and  professions,  and 
may  vary  the  rates  of  excise  upon  various 
products.  It  may  tax  real  estate  and  personal 
property  in  a  different  manner.  It  may  tax 
visible  property  only,  and  not  tax  securities  for 
the  payment  of  money.  It  may  allow  deduc- 
tions for  indebtedness,  or  not  allow  them. 
*  *  *  We  think  that  we  are  safe  in  saying 
that  the  fourteenth  amendment  was  not  In- 
tended to  compel  the  state  to  adopt  an  iron  rule 
of  equal  taxation.  If  that  were  its  proper 
construction,  It  would  not  only  supersede  all 
those  constitutional  provisions  and  laws  ofS 
some  of*  the  states  whose  object  is  to  secure* 
equality  of  taxation,  and  which  are  usually  ac- 
companied with  qualiflcationa  deemed  mate- 
rial; but  it  would  render  nugatory  those  dis- 
cilmlnatlons  which  the  best  interests  of  society 
require,  which  are  necessary  for  the  encour- 
agement of  needed  and  useful  industries,  and 
the  discouragement  of  intemperance  and  vice, 
and  which  every  state,  In  one  form  or  another, 
deems  it  expedient  to  adopt."  See,  also,  Jen- 
nings V.  Coal  Co.,  147  D.  S.  147,  13  Sup.  Ct 
282. 

The  second  ground  upon  which  the  statute  is 
challenged  is  that,  as  claimed,  it  conflicts  with 
the  legislation  of  congress  regulating  the  taxa- 
tion of  shares  of  stock  in  national  banks.  Thto 
legislation  to  found  in  section  5219,  Rev.  St, 
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which  proTldes  "that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  Indiyidnal  dt- 
izena  of  snch  state,  and  that  the  shares  of  any 
national  banking  association  owned  by  non- 
residents of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not 
elsewhere."  The  pui-pose  of  this,  as  often  an- 
nounced In  this  court,  is  to  prevent  any  dis- 
crimination between  national  bank  capital  and 
other  moneyed  capital.  Aberdeen  Bank  t. 
Ohehalls  County,  166  U.  S.  440,  17  Sup.  Ot 
629,  and  cases  cited  in  opinion.  But  this  sec- 
tion does  not  forbid  discrimination  between  na- 
tional banks,  but  only  as  between  such  banks 
and  state  banks,  or  other  moneyed  capital  in 
the  hands  of  private  individuals.  The  legis- 
lation before  us  treats  state  banks  and  national 
banks  alike;  gives  to  each  the  same  privileges; 
and  there  is  no  discrimination  against  na- 
tional banks  as  such. 

It  is  further  insisted  that  the  act  is  really 
one  taxing  the  bank,  and  not  taxing  the  shares 
of  stock  as  the  property  of  the  stockholders, 
but  this  is  obviously  a  misinterpretation  of  the 
statute.  That  simply  makes  the  bank  the 
agent  to  collect  from  the  stockholders  the  tax 
imposed  upon  the  shares.  The  language  of  sec- 
tion 7  In  this  respect  Is  clear,  for  it  provides 
that  the  national  bank  which  fails  to  elect  to 
collect  and  pay  the  eight  mills  shall  make  a 
report  to  the  auditor  general,  "setting  forth 
the  full  number  of  shares  of  the  capital  stock 
e  Issued  by  such  national  bank,  and  the  actual 
J  value  thereof,*  whereupon  it  shall  be  the  duty 
of  the  auditor  general  to  assess  the  same  for 
taxation,"  and  also  that  after  such  report  is 
made  to  the  auditor  general  "it  shall  be  his 
further  duty  to  hear  any  stockholder  who  may 
desire  to  be  heard  on  the  question  of  the  valu- 
ation of  the  shares  as  aforesaid;  and  he  shall 
have  the  right,  by  other  evidence,  to  satisfy 
himself  as  to  the  correctness  of  the  valuation 
of  said  shares  of  stock  in  said  report  contained, 
and  to  correct  said  valuation.  The  auditor- 
general  shall  thereupon  transmit  to  the  said 
national  banks  a  statement  of  the  valuation 
and  assessment  so  made  by  him,  and  the 
amount  of  tax  due  the  commonwealth  on  all  of 
said  shares,  which  tax  the  said  banks  shall, 
within  thirty  days  after  receiving  said  state- 
ment, collect  from  their  shareholders  and  pay 
over  into  the  state  treasury." 

That  the  state  has  the  right  to  make  the 
bank  Its  agent  to  collect  the  tax  from  the  in- 
dividual stockholders  was  settled  In  National 
Bank  v.  Com.,  9  Wall.  353. 

It  is  further  urged  that  there  Is  discrimina- 
tion because,  as  to  those  state  banks  that  do 
not  elect  to  pay  the  eight  mills,  the  auditor 
general  Is  required  to  look  to  the  stockholders 
directly  for  the  regular  four-mills  tax,  whereas 
as  to  national  banks  he  reaches  the  stockhold- 
ers through  the  bank  itself,  and  hence  it  is 
said  that  some  shareholders  in  state  banks 
may  escape  taxation.  But  this  Is  a  mere  mat- 
ter of  procedure.  It  Is  no  objection  to  the  law 
that  it  makes  the  national  bank  the  agent  to 


coUeet,  and  does  not  compel  tlie  state  bank  to 
do  the  same. 

A  final  objectton  is  that  there  la  a  lack  of 
due  process  of  law,  in  that  the  property  of 
the  shareholders  is  subjected  to  an  ad  valorem 
tax  without  an  opportunity  being  given  to 
them  to  be  heard  as  to  the  value.  It  is  true, 
the  statute  contemplates  no  personal  notice  to 
the  shareholder,  but  that  has  never  been  con- 
sidered an  essential  to  due  process  In  respect 
to  taxation.  The  statute  defines  the  time  when 
the  bank  shall  make  Its  report  to  the  auditor 
general,  and  it  specifically  dhrects  hhn  to  hear 
any  stockholder  who  may  deshre  to  be  heard. 
The  statute  therefore  fixes  the  time  and  place,  ^ 
for  official  proceedings  are  always,  h:i  the  ab-e 
sence  of  express  provision  to  the  contrary,*  to? 
be  had  at  the  office  of  the  officer  charged  with 
the  duties  (Andes  v.  Ely,  158  U.  S.  312,  323. 
15  Sup.  Ct  054);  and  a  notice  to  all  property 
holders  of  the  time  and  place  at  which  the 
assessment  is  to  be  made  is  all  that  "due  pro- 
cess" requires  in  respect  to  the  matter  of  no- 
tice in  tax  proceedings.  As  said  in  Hagar  v. 
Reclamation  Dist,  111  U.  S.  701,  710,  4  Sup. 
Gt  663,  668: 

"The  law  In  prescribing  the  time  when  such 
complaints  will  be  heard  gives  all  the  notice 
required,  and  the  proceeding  by  which  the 
valuation  is  determined,  though  it  may  be  fol- 
lowed, if  the  tax  be  not  paid,  by  a  sale  of 
the  delinquent's  property.  Is  due  process  of 
Uiw."  See,  also.  Bell's  Gap  R*  Co.  v.  Pennsyl- 
vania, supra;  Spencer  v.  Merchant,  125  U.  S. 
345,  8  Sup.  Ct.  921;  Pahner  v.  McMahon,  183 
U.  S.  660, 669,  10  Sup.  Ot  324;  Lent  v.  Tillson, 
140  U.  S.  316,  11  Sup.  Ct.  825;  Paulsen  v. 
Portland,  149  U.  S.  30,  18  Sup.  Ct  750. 

These  are  the  only  matters  requiring  notice. 
We  see  no  error  in  the  Judgment  of  the  su- 
preme court  of  Pennsylvania,  and  it  is  af- 
firmed. 

Mr.  Justice  8HIRAS  did  not  hear  the  argu- 
ment  or  take  part  hi  the  decision  of  this  case. 


(167  U.  S.  S62) 
CALIFORNIA  NAT.  BANK  v.  KENNEDY. 
(May  24,  1897.) 
No.  206. 

Jurisdiction  of  Supreme  Court— Federal  Ques- 
tion—National Banks— Power  to  Pub- 
CBA8B  Stocks— Estoppel. 

1.  Where  a  national  bank  Is  sought  to  be  char- 
ged as  stockholder  In  another  corporation,  the 
averment  in  Its  answer  that  the  stock  was  issued 
to  it  "without  authority  of  law"  must  be  con- 
strued as  referring  to  the  law  of  the  Unitpd 
States  goyerning  national  banks,  and  therefore 
raises  a  federal  question. 

2.  A  national  bank  has  no  power  to  deal  in 
stocks,  and  cannot,  therefore,  acquire  the  stock 
of  another  corporation,  except  as  Incidental  to 
its  power  to  lend  money  on  personal  security. 

3.  The  purchase  b^  a  national  bank  of  the  stock 
of  another  corporation,  not  as  incidental  to  the 
banking  business,  being  void,  cannot  be  ratified, 
and  therefore  the  bank  is  not  estopped  to  deny 
its.  liability  for  the  debts  of  such  corporation, 
though  it  has  received  dividends  on  the  stock. 

Mr.  Justice  Harlan  dissenting.  ^OOQlC 
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^    In  Error  to  the  Supreme  Cioiirt  of  the  State 
I  of  California. 

«  *Thi8  action  was  commenced  in  the  superior 
court  of  tlie  county  of  San  Diego,  state  of  Cal- 
ifornia, afjainst  tlie  California  Savings  Bank 
and  other  defcnJants,  Incliiding  the  plaintiff  in 
^rror.  In  each  of  Ave  counts  of  an  amended 
petition  a  separate  cause  of  action  was  stated, 
seeking  a  Judgment  agalost  the  savings  bank 
for  the  amount  of  a  particular  deposit  of  mon- 
ey alleged  to  have  been  made  with  it  on  a 
specified  date;  and  a  recovery  was  asked 
against  the  other  defendants  upon  the  ground 
that  they  were  stockholders  In  the  savings 
bank  on  the  dates  of  the  various  deposits,  and 
in  consequence  liable,  under  the  laws  of  Cali- 
fornia, to  pay  the  debts  of  the  savings  bank, 
in  proportion  to  the  amount  of  stock  held  and 
owned  by  each  stockholder.  A  demurrer  to 
the  amended  complaint  was  overruled,  and  the 
California  National  Bank  answered,  denying 
that  It  was  ever  the  owner  of  any  stock  in  the 
savings  bank,  and  alleging  that,  if  any  such 
Ftock  was  ever  Issued  to  it,  it  was  issued  with- 
out due  authority  from  the  bank  In  its  cor- 
porate capacity,  and  without  authority  of  law. 
The  answer  also  averred  that  the  bank  never 
acquired  "in  the  usual  course  of  business,  or 
now  has,  as  owner,  any  stock  with  the  said 
defendant  the  California  Savings  Bank." 

No  issue  was  taken  upon  the  truth  of  the 
averments  In  the  amended  complaint  as  to  the 
amount  and  date  of  the  respective  deposits 
which  plaintiff  alleged  he  had  made  in  the  sav- 
ings bank. 

From  the  evidence  It  appeared  that  the  sav- 
ings bank  began  business  in  January,  1890.  Its 
Ftock  consisted  of  2,500  shares,  and  was  orig- 
inally distributed  in  5  certificates,  each  for  500 
shares,  1  certificate  being  made  in  the  name 
of  each  of  the  following  persons:    J.  W.  Col- 
^lins,  S.  G.  Haverniale.  D.  D.  Dare,  William 
o  Collier,  and  H.  P.  Norcross.    Norcross  had  no 
•'official  connection  with  the  national  bank,*but 
Collier.  Dare,  and  Collins  were,  respectively, 
president,  vice  president,  and  cashier  of  the 
national  bank,  and  were  also,  with  Haver- 
nmle,  directors  of  the  bank  during  the  period 
when  the  alleged  transfers  of  stock  were  made 
to  the  bank. 

The  certificates  In  the  names  of  Collier  and 
Norcross  were  never  delivered,  and,  when  sul>- 
sequently  canceled,  contained  no  indorsement. 
In  the  stead  of  those  certificates,  however,  on 
September  10,  1890.  3  certificates,  aggregating 
990  shares,  were  issued  in  the  name  of  J.  W. 
Collins,  cashier,  and  2  certificates,  each  for  5 
shares,  were  Issued  to  Collier  and  Norcross,  re- 
spectively. On  January  2,  1891,  the  3  cer^ 
tlflcates  for  990  shares  in  the  name  of  Col- 
lins, cashier,  were  surrendered,  and  a  single 
certificate  for  that  number  of  shares  was  is- 
sued In  the  name  of  the  California  National 
Bank. 

In  December,  1890,  and  January,  1891,  5  per 
cent,  dividends  were  declared  and  paid  on  the 
stock  of  the  savings  bank.  The  amount  of 
each  dividend  received  by  the  California  Na- 


tional Bank  was  1750.  No  dtracC  efrldenct 
was  introduced,  accounting  for  these  pay- 
ments having  been  made  on  the  basis  of  an 
ownership  of  1,500  shares,  when  the  bank  waa 
sought  to  be  held  liable  for,  and  appeared  to 
be  the  holder  of,  but  090  shares,  put  In  Its 
name  as  above  stated.  Both  the  savings  bank 
and  the  national  bank  became  insolvent;  the 
former  suspending  November  12,  1891,  whUe 
the  receiver  of  the  national  bank  qualified  De- 
cember 29,  1891. 

The  cause  was  tried  by  the  court  without  a 
Jury,  and  by  findings  of  fact,  and  conclusions 
of  law  rested  thereon,  the  court  sustained  the 
averments  of  the  complaint;  adjudged  the  na- 
tional bank  to  be  the  holder  of  090  shares  of 
the  stock  of  the  savbigs  bank,  and  responsible 
to  the  creditors  of  the  sayings  bank  hi  tllat 
proportion.  Judgment  was  entered  against 
the  savhigs  bank  for  $47,497.75,  and  against 
the  national  bank  for  $18,507.52;  a  payment 
to  the  savings  bank,  however,  to  be  a  satisfac- 
tion of  the  Judgment  against  the  national  bank. 
Both  at  the  hearing,  by  objection  to  the  Intro- 
duction in  evidence  of  the  certificate  of  stock, 
and  in  a  statement  filed  with  the  motion  for  aS 
new  trial,  the  point  was  made  that  the  lssiNl*df • 
the  stock  to  the  bank  was  void  because  not 
shown  to  have  been  acquired  pursuant  to  au- 
thority of  its  board  of  directors,  and  because 
the  stock  was  not  taken  in  the  ordinary  coarse 
of  the  business  of  the  bank  as  security  for  the 
payment  of  a  debt  or  otherwise.  In  additlcm, 
by  the  first,  second,  and  third  specifications  of 
errors  of  law  occurring  at  the  trial,  it  was 
specially  stated  that  error  had  been  committed 
in  admitting  the  certificate  In  evidence  and 
holding  the  national  bank  liable,— substan- 
tially the  same  language  being  employed  in 
each  specification,— because  the  national  bank, 
a  corporation  under  the  banking  laws  of  the 
United  States,  could  '*not  In  law  become  a 
stockholder  or  incorporator  In  any  other  cor- 
poration.*' The  motion  for  a  new  trial  was 
overruled,  and  an  appeal  was  taken  to  the  su- 
preme court  of  the  state,  by  which  court  the 
Judgment  was  affirmed.  101  Cal.  495,  85  Pac. 
1039.  A  writ  of  error  was  allowed,  and  the 
cause  has  been  brought  here  for  review. 

Edward  Wlnslow  Paige,  for  plaintiff  hi  er- 
ror.    George  Fuller,  for  defendant  in  error. 

Mr.  Justice  WHITE,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

Before  discussing  the  merits,  we  will  briefly 
consider  and  dispose  of  a  suggestion  that  no 
federal  question  appears  by  the  record  to  have 
been  properly  raised  below,  and  therefore 
there  is  a  want  of  Jurisdiction  in  this  court  to 
review  the  Judgment.  The  answer  averred 
that,  if  any  stock  of  the  savings  bank  api>eared 
to  have  been  issued  to  the  national  bank,  it 
was  "issued  without  authority  of  this  coi^ 
poratlon  defendant,  and  without  authority  of 
hiw."  In  view  of  the  fact  that  the  defend- 
ant was  a  national  bank,  deriving  its  powers 
rrom  the  Btatute.  o^^th,^yni|^^l^ 
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averment  that  a  particular  transaction  of  the 
character  of  the  one  in  question,  if  entered  in- 
to,  was  without  authorl^  of  law,  can,  in  rea- 
9  son,  be  construed  only  to  relate  to  the  law 
?  controlling  and  governing  the  conduct*of  the 
corporation;  that  Is,  the  law  of  the  United 
States.  But,  If  there  were  ambiguity  on  this 
subject,  It  is  entirely  removed  by  the  grounds 
which  were  presented  on  the  motion  for  a  new 
trial,  and  the  specifications  of  error  which 
form  the  basis  of  the  appeal  which  was 
taken  to  the  supreme  court  of  the  state  of 
California,  for  in  both  the  motion  and  specifica- 
tions the  want  of  power  under  the  laws  of  the 
United  States  was  clearly  asserted.  The  su- 
preme court  of  the  state  Interpreted  the  case 
brought  to  it  from  the  court  below  as  present- 
ing the  question  of  the  power  of  the  corpora- 
tion, under  the  law  of  the  United  States,  to  be- 
come a  stockholder  In  a  savings  bank,  for  in 
the  opening  sentence  of  Its  opinion  it  said: 

**The  California  National  Bank»  one  of  tbA 
defendants,  has  appealed  upon  the  ground 
that,  by  virtue  of  the  statutes  under  which  it 
is  organized,  it  had  no  power  to  become  a 
stockholder  in  another  corporation,  and  that 
Its  act  in  becoming  such  stockholder  is  so  far 
ultra  Tires  that  it  cannot  be  made  liable  for 
any  portion  of  the  indebtedness  of  the  cor- 
poration.'* 

The  suggestion  as  to  the  want  of  jurisdic- 
tion is  therefore  without  merit. 

The  federal  questions  which  therefore  arise 
on  the  record  may  be  thus  stated:  (1)  Do  the 
statutes  of  the  United  States  (Rev.  St.  $  5136 
et  seq.)  relating  to  the  organization  and  pow- 
ers of  national  banks  prohibit  them  from  pur- 
chasing or  subscribing  to  the  stock  of  another 
corporation?  And  (2)  if  a  national  bank  does 
not  possess  such  power,  can  the  want  of  au- 
thority be  urged  by  tlie  bank  to  defeat  an  at- 
tempt to  enforce  agahist  it  the  liability  of  a 
stoclcholder? 

As  to  the  first  question:  It  is  settled  that 
the  United  States  statutes  relative  to  national 
banks  constitute  the  measure  of  the  authority 
of  such  corpoi-atlons,  and  that  they  cannot 
rightfully  exercise  any  powers  except  those 
expressly  granted,  or  which  are  incidental  to 
carrying  on  the  business  for  which  they  are 
established*  Bank  v.  Townsend,  139  U.  S. 
67,  73,  11  Sup.  Ct  496.  No  express  power  to 
acquire  the  stock  of  another  corporation  Is 
conferred  upon  a  national  bank,  but  it  has 
I.  been  held  that,  as  incidental  to  the  power  to 
gloan  money  on  personal  security,  a  bank  may, 
*  in  the  usual  course  of  doiug^such  business, 
accept  stock  of  another  corpoi-ation  as  collat- 
eral, and,  by  the  enforcement  of  its  rights  as 
pledgee.  It  may  become  the  owner  of  the  col- 
lateral, and  be  subject  to  linbllity  as  other 
stockholders.  Bank  v.  Case,  09  U.  S.  G28. 
So,  also,  a  national  bank  may  be  conceded  to 
possess  the  incidental  power  of  accepting  in 
good  faith  stock  of  anotlier  corporation  as  se- 
curity for  a  previous  Indebtedness.  It  is  clear, 
however,  that  a  national  bnuk  does  not  iios- 
i  the  power  to  deal  In  LtucUs.  The  proUibl- 
17  S.C.-^53 


tlon  Is  Implied  from  the  failure  to  grant  the 
power.  First  Nat  Bank  v.  National  Exch. 
Bank,  92  U.  S.  128. 

On  behalf  of  the  plaintiff  below  It  was  ad- 
mitted at  the  trial  that  the  stock  of  the  sav- 
ings bank  was  not  **taken  as  security,  or  any- 
thing of  the  kind";  and  it  is  not  disputed  in 
the  argument  at  bar  that  the  transaction  by 
which  this  stocff  was  placed  in  the  name  of 
the  bank  was  one  not  in  the  course  of  the 
business  of  banking,  for  which  the  bank  was 
organized. 

2.  The  transfer  of  the  stock  in  question  to 
the  bank  being  unauthorized  15y  law,  does  the 
fact  that  under  some  circumstances  the  bank 
might  have  legally  acquired  stock  in  the  cor- 
poration estop  the  bank  from  setting  up  the 
illegality  of  the  transaction? 

Whatever  divergence  of  opinion  may  arise 
on  this  question  from  conflicting  adjudications 
in  some  of  the  state  courts,  in  this  court  it  is 
settied  in  favor  of  the  right  of  the  corporation 
to  plead  its  want  of  power;  that  is  to  say, 
to  assert  the  nullity  of  an  act  which  is  an 
ultra  vires  act  The  cases  of  Thomas  v. 
Railroad  Co.,  101  U.  S.  71;  Pennsylvania  R. 
Co.  V.  St  Louis,  A.  &  T.  H.  R.  Co.,  118  U. 
S.  290,  6  Sup.  Ct  1094;  Oregon  Ry.  &  Nav. 
Co.  V.  Oregonlan  Ry  Co.,  130  U.  S.  1,  9  Sup. 
Ct  409;  Pittsburgh,  C.  &  St  L.  Ry.  Co.  v. 
Keokuk  &  Hamilton  Bridge  Co.,  131  U.  S. 
371,  9  Sup.  Ct  770;  Central  Transp.  Co.  v. 
Pullman's  Palace-Car  Co.,  139  U.  S.  24,  11 
Sup.  Ct  478;  St  Louis,  V.  &  T.  H.  R.  Co.  v. 
Terre  Haute  &  I.  R.  Co.,  145  U.  S.  393,  12 
Sup.  Ct.  953;  Union  Pac.  Ry.  Co.  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  163  U.  8.  564,  16  Sup. 
Ct  1173;  and  McCormick  v.  Bank,  165  U.  S. 
538,  17  Sup.  Ct.  433,-~recognize  as  sound  doc- 
trine that  the  powers  of  corporations  are  such  ^ 
only  as  are  conferred  upon  them  by  statute,* 
and  that  to  quote  from  the* opinion  of  the* 
court  in  Central  Transp.  Co.  v.  Pullman's 
Palace-Car  Co.,  supra  (pages  59,  60,  139  U.  S., 
and  page  488,  11  Sup.  Ct): 

"A  contract  of  a  corporation,  which  la  ultra 
vires,  In  the  proper  sense  (that  is  to  say,  out- 
side the  object  of  Its  creation  as  defined  In  the 
law  of  Its  organization,  and  therefore  beyond 
the  powers  conferred  upon  it  by  the  legisla- 
ture) is  not  voidable  only,  but  wholly  void,  and 
of  no  legal  effect.  The  objection  to  the  con- 
tract Is,  not  merely  that  the  corporation  ought 
not  to  have  made  it  but  that  it  could  not  make 
it  The  conti'act  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been  author- 
ized by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  valid- 
ity, or  be  the  foundation  of  any  right  of  ac- 
tion upon  it."  • 

This  language  was  also  cited  and  expressly 
appi-oved  in  Railway  Co.  v.  Hooper,  160  U.  S. 
514,  524,  530,  16  Sup.  Ct  379. 

As  said  in  McCormick  v.  Bank,  supra  {page 
550,  165  U.  S.,  and  page  436,  17  Sup.  Ct): 

•'The  doctrine  of  ultra  vires,  by  which  a  con- 
tract made  by  a  corporation  beyond  the  scope 
of  Its  corporate  powers  Is  unlawful  and  void. 
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and  win  not  snpport  an  action,  rests,  as  this 
court  has  often  recognized  and  affirmed,  upon 
three  distinct  grounds:  The  obligation  of  any 
one  contracting  with  a  corporation  to  talce  no- 
tice of  the  legal  limits  of  its  powers;  the  inter- 
est of  the  stociiholders,  not  to  be  subject  to 
risks  which  they  have  never  undertaken;  and, 
above  all,  the  interest  of  the  public,  that  the 
corporation  shall  not  transcend  the  powers 
conferred  upon  it  by  law.  Pearce  v.  Railroad 
Co.,  21  How.  441;  Pittsburgh,  C.  &  St.  L.  Ry. 
Co.  V.  Keokuk  &  Hamilton  Bridge  Co.,  131  U. 
S.  371,  384,  9  Sup.  Ct  770;  Central  Transp. 
Co.  V.  Pullman's  Palace-Car  Co.,  139  U.  S.  24^ 
48.  11  Sup.  Ot.  478." 

The  doctrine  thus  enunciated  is  likewise  that 

which  obtains  In  England.    Iron  Co.  v.  Riche, 

L.  R.  7  H.  L.  653;  Attorney  General  v.  Great 

Eastern  Ky.  Co.,  5  App.  Cas.  473;  Wenlock  v. 

River  Dee  Co.,  10  App.  Cas.  354;    Trevor  v. 

VVhltworth,  12  App.  Cas.  409;    Mining  Co.  v. 

flj  Roper  (1892)  App.  Cas.  125;   Mann  v.  Tram- 

g  ways  (1893)  App.  Cas.  70. 

•    'Applying  the  principles  of  law  thus  settled 

to  the  case  at  bar,  the  result  is  free  from 

doubt 

The  power  to  purchase  or  deal  in  stock  of 
another  corporation,  as  we  have  said,  is  not 
expressly  conferred  upon  national  banks,  nor 
is  it  an  act  which  may  be  exercised  as  inci- 
dental to  the  powers  expressly  conferred.  A 
dealing  in  stocks  is  consequently  an  ultra  vires 
act.  Being  such,  it  is  without  efficacy.  Pearce 
V.  Railroad  Co.,  22  How.  441,  445.  Stock  so 
acquired  creates  no  liability  to  the  creditors  of 
the  corporation  whose  stock  was  attempted  to 
be  transferred.  1  Cook,  Stock,  Stockh.  &  Corp. 
Law,  p.  425,  note  1  to  section  316,  and  au- 
thorities there  cited. 

In  Royal  Bank  of  India's  Case  (1869)  4  Ch. 
App.  252,  while  it  was  held  by  the  court  of 
appeal  that,  as  incidental  to  the  power  to  ad- 
vance money  on  a  deposit  of  shares  of  stock, 
a  corporation  might  do  such  acts  as  were  rea- 
sonable and  proper  for  making  the  security 
available,  it  was  conceded  that  a  purchase  of 
stock  of  another  company  as  a  speculation 
would  have  been  ultra  vires,  and,  despite  acts 
of  ownership  exercised  by  the  company,  the 
shares  might  be  repudiated  at  any  time. 

Sir  C.  J.  Selwyn,  L.  J.,  said  (page  261): 

*'If  it  could  have  been  shown  that  It  was  an 
act  absolutely  prohibited  by  their  memoran- 
dum of  articles  of  association,  then,  no  doubt, 
a  different  question  would  have  arisen.  Tbe 
act  would  have  been  ultra  vires,  and  Incapa- 
ble of  confirmation  or  ratification." 

Sir  G.  M.  Glffard,  L.  J.,  said  (page  262): 

**I  quite  agree  that  the  Royal  Bank  of  India 
hnd  no  authority  to  speculate' In  shares,  and 
that  If  it  had  gone  upon  the  stock  exchange 
aud  bought  sliares  as  a  speculation,  such  a 
proceeding  would  have  been  ultra  vires,  and 
all  that  has  taken  place  would  not  have  been 
enough  to  coustltute  the  Royal  Bank  of  India 
shareholders  In  this  bank,  or  prevent  them 
from  repudiating  these  shares." 

In  Ex  parte  Liquidators  British  Nation  Life 


Assur.  A8s*n  (1879)  8  Gh.  DIt.  679,  the  oonri 
of  appeals  (Lords  Justices  James,  Baggally, 
and  Thesiger)  discharged  an  order  of  an  arbi- 
trator which  had  put  the  British  Nation  Asso- 
ciation on  the  list  of  oantrlbutcMrles  of  the 
British  Commercial  Insnranes  Company,  a  eoir- 
poration  in  the  process  of  being  wound  op. 
Pursuant  to  authority  conferred  by  its  deed  of 
settlement,  the  British  Nation  Association  had, 
through  its  directors,  purdiased  the  business 
of  the  British  Commercial  Insurance  Compa- 
ny. Under  the  agreement  entered  Into  be- 
tween the  companies,  certain  stock  of  the 
British  Commercial  Company  was  transferred 
to  the  trustees  appointed  the  British  Nation 
Company.  Subsequently  this  stock  was  trans- 
ferred into  the  name  of  the  assodatlon,  and 
it  was  sought  to  hold  it  liable  as  a  stockhold- 
er, because  of  its  alleged  ownership  of  sncfa 
stock.  Lord  Justice  James  delivered  the  opin- 
ion of  the  court,  holding  that,  while  the  Brit- 
ish Nation  Association  was  empowered  to  pur- 
chase for  investment  shares  of  a  certain  char- 
acter, it  was  not  empowered  to  purchase  stock 
which  would  practically  constitute  It  a  part- 
nership in  business  speculations  or  adven- 
tures, and  that  the  transfer  of  the  stock  in 
question  into  the  name  of  the  bank  was  ultra 
vhres  and  void.  It  was  further  held  that  the 
shareholders  who  had  transferred  the  stock 
to  the  British  Nation  Association  had  no  pow- 
er, as  between  themselves  and  the  association, 
to  transfer  thehr  liability,  to  the  latter,  and 
that— 

'*No  other  person  or  body  of  persons  oonld 
be  prejudiced  or  benefited  or  affected  by  an 
instrument  to  which  they  were  absolutely 
strangers,  such  instrument  being  void  as  be- 
tween the  parties  to  it" 

The  case  before  the  court  was  declared  to  be 
not  one  of  a  person  induced  to  become  a  share- 
holder, and  who  had  become  a  shareholder  by 
fraud,  but  that  of  a  person  who  had  never  in 
fact  become  a  shareholder. 

The  circumstance  that  the  dealing  in  stocks 
by  which,  if  at  all,  the  stock  of  the  California 
Savings  Bank  was  put  in  the  name  of  the  Cali- 
fornia National  Bank,  was  one  entirely  ontaide 
of  the  powers  conferred  upon  the  bank,  and 
was  in  no  wise  the  transaction  of  t^niHwg 
business,  or  Incidental  to  the  exercise  of  the 
powers  conferred  upon  the  bank,  distinguishes 
this  case  from  the  class  of  cases  relied  npont* 
by  the  defendant^In  error.  Bank  v.  Whitney,  • 
103  U.  S.  99;  Bank  v.  Matthews,  98  U.  &  021. 
The  difference  between  those  cases  and  one 
like  this  was  referred  to  In  McCormick  T. 
Bank,  supra,  and  it  is  therefore  unnecessary 
to  particularly  review  them.  The  claim  tliat 
the  bank.  In  consequence  of  the  receipt  by  It 
of  dividends  on  the  stock  of  the  savings  bank, 
is  estopped  from  questioning  its  ownership 
and  consequent  liability,  is  but  a  reiteration 
of  the  contention  that  the  acquiring  of  stock 
by  tbe  bank  under  the  circumstances  disclos- 
ed was  not  void,  but  merely  voidable.  It 
would  be  a  contradiction  In  terms  to  assert 
that  there  was  a  total  want  of  power  by  any 
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act  to  assume  the  liability,  and  yet  to  say  that 
by  a  particular  act  the  liability  resulted.  The 
transaction,  being  absolutely  void,  could  not 
be  confirmed  or  ratified.  As  was  said  by  this 
court  in  Union  Pac.  Ry.  Oo.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  163  U.  S.  564,  16  Sup.  Ot  1173, 
speaking  through  Mr.  Chief  Justice  Fuller 
(page  5S1,  163  U.  &,  and  page  1180,  16  Sup. 
Ct): 

**A  contract  made  by  a  corporation  beyond 
the  scope  of  its  powers,  express  or  implied,  on 
a  proper  construction  of  its  charter,  cannot  be 
enforced,  or  rendered  enforceable,  by  the  ap- 
plication of  the  doctrine  of  estoppel." 

It  follows  from  the  foregoing  that  the  judg- 
ment of  the  supreme  court  of  California 
against  the  bank  was  erroneous,  and  it  must 
therefore  be  reversed.    And  It  is  so  ordered. 

Mr.  Justice  HARLAN  dissented. 


im  U.  8.  344) 

YARDLBT  ▼.  PHILLER  et  aL 

(May  24,  1897.) 

No.  296. 

National  Banks— Issolvexcy—Clearino-Housb 
Balakobs— 8«t-0pf — Prbferencb. 

1.  Br  specdal  agreement  a  national  bank,  hold- 
ing a  krge  amount  of  dearing-house  certificates, 
instead  of  the  usual  deiK>8it  of  securities  aa  col- 
lateral for  payment  of  its  daily  balance  at  the 
clearing  house,  each  day  left  with  the  clearing- 
house manager  all  checks  drawn  on  it,  and  other 
evidences  of  iu  indebtedness  received  from  other 
banks  to  be  held  until  the  balance  due  from  it 
for  the  day  was  paid.  On  a  certain  day  its 
claims  against  other  banks  amounted  to  $70,- 
005.36,  while  the  daims  against  it  amounted  to 
$117,035.21.  While  the  vouchers  representing 
these  claims  against  it  were  held  by  the  man- 
ager of  the  dearing  house  to  secure  the  balance 
it  owed,  it  waa  dosed  by  the  comptroller  of  the 
currency.  Thereupon  the  dearing  house  coUect- 
£d  the  amount  of  the  checks,  etc.,  constituting  a 
part  of  the  $117,035.21,  from  the  banlvs  from 
which  they  were  received;  and  the  balance  of 
that  amount,  consisting  of  the  duebills  ^ven  by 
the  bank  for  its  balance  of  the  precedmg  day, 
which,  by  agreement,  were  to  be  paid  by  way  of 
set-off  in  the  clearing,  the  manager  collected  by 
redudng  to  that  extent  the  credit  of  $70,005.36 
fdven  to  the  bank  on  account  of  the  amount  ow- 
ing to  it  from  other  banks,  and  what  remained 
of  that  credit  was  applied  on  the  loan-certificate 
account  of  the  bank  to  the  association.  Held, 
that  the  receiver  of  the  bank  was  not  entitled  to 
the  entire  $70,005.36.  irrespective  of  the  out- 
standing duebills  whicn  it  had  agreed  should  be 
set  off  in  the  clearing,  but  the  clearing  house  had 
no  right  to  apply  to  the  certificate  loan  account 
the  balance  after  deducting  those  duebills,  and 
such  appropriation  of  that  balance  was  a  prefer- 
ence within  the  inhibition  of  Rev.  St.  §  5242. 

2.  The  rijrht  to  a  set-off  against  the  receiver  of 
a  bank  is  to  be  governed  by  the  state  of  things 
existing  at  the  moment  of  insolvency,  and  not  by 
conditions  thereafter  created. 

Appeal    from    the    United    States    Circuit 
StOourt  of  Appeals  for  the  Third  Circuit 

•  *  H.  B.  Gill  and  S.  W.  Pettlt,  for  appellant 
A.  T.  Freedley  and  John  G.  Johnson,  for  ap- 
pellees. 

Mr.  Justice  WHITE  delivered  the  opinion 
of  the  court 
The  Clearing-House  Association  of   Phila- 


delphia is  a  voluntary  organization,  created^ 
by  the  co-operation  of  national  banks* doing* 
business  In  that  city.  Its  affairs  are  goTerned 
by  rules  and  regulations  adopted  by  agree- 
ment between  the  banks  forming  the  associa- 
tion, and  the  general  direction  of  its  operation 
is  under  the  control  of  a  president,  secretary, 
and  manager,  and  of  a  committee  selected  by 
the  members  of  the  association.  As  the  name 
of  the  association  implies.  It  is  intended  to 
afford  a  uniform  and  convenient  method  by 
which  daily  settlements  of  balances  can  be 
had  between  the  banks  entering  Into  the  as^ 
sociation.  In  addition  to  the  function  of  af- 
fording a  means  for  the  daily  clearing  of  bal- 
ances, the  Clearing-House  Association,  by 
agreement  among  its  members.  Issued,  at  pe- 
riods when  It  was  deemed  best  to  do  so,  clear- 
ing-house certificates.  These  certificates  were 
delivered,  under  the  discretion  of  the  man- 
agers, when  applied  for  by  a  member  of  the 
association,  and  were  secured  by  the  pledge 
of  bills  receivable  or  assets  taken  from  the 
portfolio  of  the  bank  obtaining  the  certifi- 
cates. These  certificates  were  available  as 
cash  in  settlements  between  the  banks,  and 
for  other  purposes;  and  the  object  of  issuing 
them  was.  In  times  of  panic  or  stringency,  to 
create,  to  the  extent  of  the  certificates,  soU 
Idarity  of  responsibility  between  the  banlus, 
as  each  bank  was  liable  for  a  proportionate 
share  of  the  certificates  In  case  of  default  in 
thehr  payment,  thus  fortifying  the  credit  of 
one  by  the  credit  of  all.  Moreover,  the  cer- 
tificates afforded  a  means  by  which  a  bank 
with  good  assets  could  use  them  in  order  to 
obtaUi  certificates  which  were,  for  banking 
purposes,  the  equivalent  of  cash,  when,  from 
any  stringency  or  panic,  the  assets  themselves, 
although  entirely  sound,  oould  not  be  readily 
convertible  into  current  money. 

Article  2  of  the  constitution  of  the  Clearing- 
House  Association  provided  as  follows: 

''Art  2.  Its  object  shall  be  to  effect  at  one 
place  the  dally  exchanges  between  the  sev- 
eral associated  banks,  consisting  of  a  morn- 
ing exchange  and  a  runners'  exchange,  and 
the  payment,  at  the  same  place,  of  the  bal- 
ances resulting  from  such  exchanges.  The 
responsibility  of  the  association  for  such  ex- 
changes is  strictly  limited  to  the  faithful  dls-  , 
tribution  by  the  manager,  among  the  cred-  , 
Itor  banks  for  the  time  being,  of*the  sums  ac- 
tually received  by  him;  and,  should  any 
losses  occur  while  the  said  balances  are  In 
the  custody  of  the  manager,  they  shall  be 
borne  and  paid  by  the  associated  banlcs  in 
the  same  proportion  as  the  expenses  of  the 
clearing  house,  as  hereinafter  provided  for.'* 

Article  11  said: 

'*Art  11.  Should  any  of  the  associated 
banks  fall  to  appear  at  the  clearing  house 
at  the  proper  hour,  prepared  to  pay  the  bal- 
ance against  It  the  amount  of  that  balance 
shall  be  immediately  furnished  to  the  clear- 
ing house  by  the  several  banks  exchanging 
at  that  establishment  with  the  defaulting 
bank,  in  pr(^;)ortion  to  their  respective  ba^ 
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ances  against  that  bank,  resulting  from  the 
exchanges  of  the  day,  and  the  manager  shall 
make  requisitions  accordingly,  so  that  the 
general  settlement  may  be  accomplished  with 
as  little  delay  as  possible.  The  respective 
amounts  so  furnished  the  clearing  house  on 
account  of  the  defaulting  bank  will,  of  course, 
constitute  claims  on  the  part  of  the  several 
responding  banks  against  that  bank:  provid- 
ed, that  the  amount  of  the  dueblU  given  by 
the  defaulting  bank  in  settlement  of  its  debit 
balance  In  the  runners'  exchange  of  the  pre- 
vious day,  and  deposited  by  the  clearing  house 
In  its  depository  bank,  shall  be  deducted  from 
the  total  charge  of  such  bank,  and  shall  be 
the  first  claim  against  the  securities  deposited 
by  the  defaulting  bank,  under  article  17." 

Article  17  was  as  follows: 

"Art.  17.  Each  bank,  member  of  the  Clear- 
Ing-House  Association,  shall  deposit  securities 
with  the  clearing-house  committee  as  collat- 
eral for  their  daily  settlements,  In  the  follow- 
ing pext:entage  or  assessment  on  capital: 

"(1)  Banks  with  capitals  of  |800,000  and 
over,  ten  per  cent. 

"(2)  Banks  with  capitals  of  $500,000  and 
under  $800,000,  fourteen  per  cent.;  but  not  to 
be  required  to  deposit  over  $80,000. 

"(8)  Banks  with  capitals  over  $250,000  and 
^  under  $500,000,  twenty  per  cent.;  but  not  to 
2  be  required  to  deposit  over  $70,000. 
•    ***(4)  Banks    with    capitals   of,    and    under, 
$250,000,  shall  deposit  not  less  than  $50,000. 

'•The  committee  shall  apply  the  deposit  of 
any  defaulting  bank  to  the  payment  of  the 
tMLlance  due  by  such  bank  at  the  clearing 
house,  or  to  the  reimbursement,  pro  rata,  of 
the  several  banks  furnishing  said  balance, 
under  article  11;  and  the  surplus,  if  any, 
shall  be  held  as  collateral  security  for  other 
indebtedness  to  members  of  this  association." 

By  article  9  of  the  constitution  the  hour  for 
making  the  morning  exchange  at  the  clearing 
house  was  fixed  at  8:30  o'clock,  and  the  hour 
for  making  the  runners'  exchange  at  half  past 
11.  By  the  same  article  it  was  provided  that 
A  bank  becoming  a  debtor  by  the  morning 
clearing  must  pay  the  sum  debited  to  it  to  the 
clearing  house  between  the  hours  of  11  and  12 
o'clock  that  day,  and  at  12:30  o'clock  of  the 
same  day  the  bank,  being  a  creditor  in  the 
dally  clearing,  should  receive  from  the  man- 
ager of  the  clearing  bouse  the  sum  of  the 
credit  to  which  It  was  entitled.  The  settle- 
ment at  the  runners'  exchange  was  made  by 
due  bills,  and  these  duebills  were  deposited  by 
the  manager  of  the  clearing  house  In  his  bank 
account,  kept  with  one  of  the  banks  belong- 
ing to  the  association,  and  were  checked 
against  by  him  as  if  the  duebill  were  cash. 
Such  duebill,  when  so  received  on  deposit  by 
the  bank,  and  treated  by  It  as  cash,  became  a 
credit  item,  presented  by  it,  in  the  clearing  of 
the  following  morning.  In  addition,  where 
claims  were  presented  by  the  runner  of  one 
bank  for  payment  to  another  bank  during  the 
coarse  of  a  business  day,  the  bank  by  whom 
ttie  money  was  to  be  paid,  to  obviate  the  risk 


of  carrying  It,  instead  of  handing  over  monej, 
gave  to  the  runner  a  duebill  for  the  amount, 
which,  on  its  face,  was  stipulated  to  be  pay- 
able in  the  clearing  of  the  next  day. 

The  Keystone  National  Bank  was  a  member 
of  the  Clearing- House  Association.  It  deposit- 
ed with  the  association,  in  accordance  with  the 
rules,  securities  to  guaranty  its  obligation  to 
meet  its  daily  clearing.  It  had  obtained,  more- 
over, from  the  Clearing-House  Association, 
clearing-house  certificates  to  a  large  amount,^ 
and  hi  December,  1890,  by  an  agreement*be-? 
tween  the  association  and  the  Keystone  Bank, 
the  securities  deposited  by  the  Keystone  Bank 
to  guaranty  its  liability  to  pay  any  balance 
arising  from  the  dally  clearing  were  returned 
to  that  bank,  and  were  by  it  deposited  anew 
with  the  Clearing-House  Association  as  se- 
curity for  clearing-house  certificates.  It  re- 
sulted from  this  transaction  that  the  Keystone 
Bank  did  not  have  in  the  hands  of  the  Clear- 
ing-House Association  any  security  to  guaran- 
ty its  obligation  to  meet  its  daily  clearing.  At 
the  time,  however,  when  the  securities  were 
withdrawn  and  used  by  the  Keystone  for  the 
purpose  of  securing  clearing-house  certificates, 
an  agreement  was  made  that,  in  order  to  se- 
cure the  performance  of  any  obligation  which 
might  arise  from  the  dally  clearing,  the  Key- 
stone Bank  would  leave  in  the  hands  of  the 
manager  of  the  clearing  house  the  vouchers 
presented  by  other  banks  against  it  at  the  time 
the  clearing  was  made,  to  be  held  by  the  man- 
ager until  the  balance  shown  to  be  due  by  it 
in  the  clearing  was  paid  in  accordance  with 
the  agreement.  From  December,  1890,  mitil 
the  20th  of  March.  1891,  in  execution  of  this 
agreement,  whenever  in  the  dally  clearing  the 
Keystone  Bank  owed  a  balance,  it  did  not 
take  away  the  vouchers  delivered  to  its  set- 
tling clerk,  but  they  were  turned  over  to  the 
manager  of  the  clearing  house  to  be  held  im- 
til  the  obligation  of  the  Keystone  Bank  result- 
ing from  the  clearing  was  made  good. 

The  operation  of  making  the  clearing  was 
accomplished  by  the  following  method:  At  the 
hour  named  a  runner  and  a  settling  clerk  rep- 
resenting each  bank  met  at  the  clearing  house. 
These  representatives  of  the  respective  banks 
brought  with  them  In  separate  sealed  pack- 
ages the  checks  which  the  banks  they  repre^ 
sented  held  against  other  banks.  The  runner 
of  each  bank  thereupon  delivered  to  the  set- 
tling clerk  of  the  others  these  packages,  tak- 
ing receipts  therefor,  so  that  at  the  common 
place  of  meeting  the  clerk  of  each  bank  re- 
ceived from  every  other  bank  the  checks  drawn 
against  the  bank  he  represented.  The  making 
up  of  these  packages  for  exchange  is  thus  pro- 
vided for  in  the  rules: 

"Rule  3.  Sealed  packages,  well  gummed,  and  ^ 
sealed  with  wax,  and  indorse<l  with  ink  or  hi-g 
deUble  pencil,  shall  be  used  •exclusively  \n  the* 
mornhig  exchange  and   in   the  runners'  ex- 
change, and  the  amounts  stated  thereon  shall 
be  the  basis  of  settlement    These  packages, 
with  the  seals  unbroken,  shall  be  d^vered  by 
the  messengers  of  the  several  banks  to  tbelr 
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respective  Institutions;  otherwise  no  responsi* 
bllity  shall  attach  to  the  sender." 

After  these  packages  had  been  received  the 
settling  clerk  of  each  bank  made  up  from  the 
Indorsements  on  the  packages  delivered  to  him 
the  debits,  and  stated  the  credits  arising  from 
the  sum  of  the  packages  delivered  by  the 
nmner  of  his  bank  to  the  settling  clerks  of  the 
other  banks.  The  sheets  thus  made  up  were 
then  turned  over  to  the  manager  of  the  clear- 
ing house,  by  whom  they  were  verified  ana 
consolidated.  The  manager's  balance  sheet 
hence,  necessarily,  contained  a  statement  Item- 
izing the  aggregated  debits  and  credits  of  all 
the  banks  concerned  in  the  clearing.  Where 
any  fractional  sum  was  due  by  a  bank  in  con- 
sequence of  the  clearing,  this  fractional  sum 
was  paid  to  the  manager  by  a  dueblll,  the  man- 
ager treating  this  duebill  as  cash,  deposited  it 
in  the  bank  where  his  account  was  kept,  and 
the  sum  of  this  duebill  became  a  credit  item 
In  favor  of  the  bank  holding  it  in  the  clearing 
of  the  next  morning. 

In  the  clearing  of  the  Idth  of  March,  18G1, 
the  Keystone  Bank  presented  charges  against 
other  banks  to  the  amount  of  $155,136.41,  and 
the  other  banks  presented  charges  against  it 
for  $240,549,  making  the  Keystone  Bank  a 
debtor  in  the  clearing  for  $75,358.08.  In  ac- 
cordance with  the  rule,  the  Keystone  Bank, 
between  the  hours  of  11  and  12,  paid  the  $75,- 
000  in  cash  or  its  equivalent,  and  gave  its  due- 
bill  to  the  manager  of  the  clearing  house  for 
the  fractional  sum  of  $359.08,  which  was  de- 
posited by  the  manager,  and  checked  against 
by  him  as  cash.  In  the  runners'  exchange  of 
that  day— that  is,  the  19th  of  March— the  Key- 
stone Bank  owed  a  balance  of  $23,021.34, 
which  balance  It  settled  by  giving  its  due- 
bill  to  the  manager  for  deposit  hi  accordance 
with  the  system  above  stated.  In  operating 
the  clearing  on  the  morning  of  March  20th  the 
^Keystone  Bank,  through  its  runner,  delivered 
J^to  the  respective  clerks  of  the  various  banks 
''packages  containing  dahns  held  by  the  Key- 
stone Bank  amounting  to  $70,005.46,  and  the 
settling  clerk  of  the  Keystone  Bank  received 
from  the  runners  of  the  other  banks  packages 
contahiing  $117,035.21,  leaving  the  Keystone 
Bank  debtor  in  the  clearing  for  $47,020.75. 
The  packages  containing  the  demands  which 
the  Keystone  Bank  held  against  other  banks, 
and  which  had  been  delivered  to  the  agent  of 
each  of  those  banks,  were  by  them  taken  away 
at  the  termination  of  the  clearing.  The  pack- 
ages containing  the  charges  presented  against 
the  Keystone  Bank,  which  In  the  aggregate 
amounted  to  $117,035.21,  Instead  of  being  tak- 
en away  by  its  settling  clerk,  were,  under 
the  arraiiijoment  which  we  have  stated,  turned 
over  by  him  to  the  manager  of  the  clearing 
house,  to  be  retained  until  at  the  hour  named 
the  Keystone  Bank  paid  the  balance  due  by  it. 
Before  the  hour  for  making  the  payment, 
however,  the  Keystone  Bank,  by  order  of  the 
comptroller  of  the  currency,  was  closed,  and 
subsequently  was  placed  in  the  hands  of  a  re- 
ceiver.    On  the   failure   of  the   Keystone   to 


make  the  payment  of  $47,029.70,  the  commit- 
tee of  the  association  instructed  the  manage 
to  caU  on  the  banks  by  whom  clahns  had  been 
presented  against  the  Keystone  'to  redeem 
the  packages  against  the  Keystone  Bank";  in 
other  words,  **to  redeem  the  amounts  which 
they  had  been  credited  with  on  the  managei's 
balance  sheet  in  settlement  of  the  account  of 
checks  dra^^n  on  the  Keystone  Bank."  Not 
being  able  from  his  records  to  ascertain  what 
banks  to  call  upon  to  make  the  imyment  of 
$117,035.21,  the  manager  sent  to  the  Keystone 
Bank,  and  received  from  that  institution  their 
settlement  and  package  sheets  for  that  day. 
On  receipt  thereof  the  manager  thereupon 
gave  the  proper  notification,  and  the  various 
banks  notified  sent  their  checks,  and  redeemed 
the  packages  in  question.  Among  the  obliga- 
tions for  $117,085.21,  however,  were  duebllls 
amoimting  to  $41,197.86.  These  duebllls  came 
from  the  fractional  amounts  arising  by  the  set- 
tlement made  on  the  morning  of  the  19th,  to 
wit,  $359.08;  for  the  duebill  given  at  the  run- 
ners* settlement  on  the  morning  of  the  19th, « 
$23,031.44;  and  for  duebllls  given  to  variousS 
banks  during  the  course  of* business  on  the* 
19th,  amounting  to  $17,806.84.  Thereupon, 
and  as  part  of  the  same  transaction,  the  man- 
ager paid  from  the  $70,005.36,  which  by  his 
settlement  sheet  appeared  to  the  credit  of  the 
Keystone  as  ovdng  from  other  banks  to  the 
Keystone  Bank  for  the  checks  surrendered  by 
that  bank,  the  amount  of  the  duebllls  referred 
to,  viz.  $41,197.36.  This  left  to  the  credit  of 
the  Keystone  the  sum  of  $28,808.10,  and  this 
amount  was  by  the  manager,  acting  under  di- 
rection of  the  conmiittee  of  the  association, 
credited  on  the  loan  certificate  account  of  the 
Keystone  Bank  with  the  association.  The  re- 
sult of  the  transaction  was  a  reduction  of  the 
claims  which  had  been  originally  made  against 
the  Keystone  Bank  in  the  exchanges  of  the 
20th  of  March,  1891,  from  $117,035.21  to  $41,- 
197.36,  and  a  return  to  the  various  banks  of 
$75,837.85  of  checks  and  drafts  received  ftom 
their  customers.  While  the  record  does  not 
affirmatively  show  the  tSLCt,  it  is  fairly  hifer- 
able  from  It  that  these  checks,  etc.,  aggregating 
$75,837.85,  were  immediately  charged  back  by 
the  banks  by  whom  they  had  been  received, 
and  were  returned  to  the  depositors  from  whom 
they  had  received  them,  and  therefore  reached 
ultimately  the  drawers,  who  were  depositors 
in  the  Keystone  Bank,  thus  leaving  the  Key- 
stone Bank  liable  for  their  amount  in  its  de- 
posit account  with  its  depositors. 

On  February  19,  1894,  the  receiver  of  the 
Keystone  Bank  filed  his  bill  in  this  cause  in 
the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  Pennsylvania,  setting  forth 
the  relations  between  the  Keystone  Bank  and 
the  clearing  house,  and  detailing  the  transac- 
tions of  the  20th  of  March,  1891,  substantially 
as  we  have  stated  them;  alleged  an  appropri- 
ation by  the  association  to  its  own  use,  after 
the  Insolvency  of  the  Keystone  Bank,  and  in 
violation  of  the  statutes  of  the  United  States, 
of  the  checks  and  drafts  which  had  been  sur- 
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rendcrad  at  the  clearing  house  by  the  Key- 
stone Bank  on  the  morning  of  the  20th  of 
March,  as  hereinbefore  stated,  and  also  alleg- 
ing an  appropriation  and  application  to  the  use 
of  the  association  of  bonds  of  the  Baltimore 
Traction  Railway  Company  of  the  par  value 
eo  of  $100,000,  which  It  was  claimed  had  been 
S  specifically  deposited  by  the  Keystone  Bank 

*  as  security* for  the  payment  of  any  balance 
which  might  be  owing  by  It  in  the  daily  clear- 
ing. It  waa  averred  that  demand  had  been 
made  on  the  association,  and  that  it  had  re- 
fused to  account  to  the  receiver  for  the  said 
checks,  drafts,  and  bonda  A  discovery  was 
asked  and  relief  prayed  that  the  association 
surrender  the  checks,  drafts,  and  bonds,  or,  in 
the  alternative,  that  the  association  be  decreed 
to  pay  the  amount  collected  thereon,  with  in- 
terest The  answer  of  the  association  detailed 
moflt  of  the  facts  heretofore  recited,  and 
averred  the  lawfulness  of  the  appropriation 
made  of  the  $70,005.3a  As  to  the  traction 
bonds,  it  was  averred  that  they  were  deposited 
as  security  for  loan  certificates,  and  that  they 
had  been  sold,  and  the  proceeds  duly  accounted 
for  in  the  account  as  to  such  certificates.  The 
chilm  of  the  receiver  as  to  these  bonds  waa 
subsequently  abandoned. 

A  decree  was  entered  in  the  circuit  court  ad- 
judging that  the  receiver  recover  from  the  de- 
fendants $70,005.36,  with  interest  from  March 
20,  1891.  58  Fed.  746.  On  appeal,  the  cir- 
cuit court  of  appeals  reversed  that  decree,  and 
remanded  the  cause  to  the  trial  court,  with  di- 
rections to  dismiss  the  bill  of  complaint.  17 
U.  S.  App.  647,  10  C.  C.  A.  562,  and  62  Fed. 
645.  From  this  latter  decree  an  appeal  was 
taken  to  this  court.  The  opposing  judgments 
rendered  by  the  circuit  court  and  by  the  circuit 
court  of  appeals  well  define  the  confiicting  con- 
tentions of  the  parties,  since  the  conclusion  of 
the  circuit  court  entirely  sustained  the  position 
taken  by  the  complainant,  while  the  court  of 
appeals  justified  the  rights  asserted  by  the  de- 
fendants. 

The  receiver  of  the  Keystone  Bank  argues 
that  the  result  of  the  transactions  at  the  clear- 
ing house  on  March  20,  1891,  after  the  failure 
of  the  bank,  was  to  wholly  dismiss  the  Key- 
stone Bank  from  the  clearing,  and  leave  It  with 
a  daim  of  $70,000  against  the  clearing  house, 
which  it  Is  entitled  to  have  paid  in  full  with- 
out reference  to  all  or  any  of  the  debts  due 
by  it,  which  otherwise  would  have  been  prop- 
erly chargeable  In  the  clearing.  In  other 
words,  the  Keystone  Bank,  although  It  put 
Into  the  clearing  only  claims  against  other 
^  banks  sufficient  to  partially  discharge  its  obli- 
g  gations,  and  failed  subsequently  to  perform  the 

•  duty,  owing  by  It,  to  pay*ln  cash  a  sum  ade- 
quate to  make  up  the  difference,— that  is,  to 
discharge  all  its  debts  resulting  from  the  clear- 
ing,—asserts  that  as  a  consequence  of  its  fail- 
ure to  pay  all  it  has  been  absolved  from  there- 
after paying  anything  whatever  in  the  clearing. 
Or,  stated  in  another  form,  the  argument  is 
this:  As  the  banks  which  held  checks  on  the 
Keystone   Bank,    when   they   received    these 


checks  from  the  deariog  hoase,  diarged 
back  to  their  depositors,  and  therefore  niade 
them  obligations  due  by  the  Keystone  Bank 
on  its  deposit  account  with  Its  depositors, 
these  banks  elected  to  consider  the  Keystone 
Bank  as  no  longer  connected  with  the  clear- 
ing house,  and  hence  also  lost  their  right  to 
compensate  the  credit  of  the  Keystone  Bank 
by  such  other  obligations,  outside  of  the 
checks,  which  were  properly  entitled  to,  and 
had  actually  figured  in  the  clearing,  such  as 
duebills,  etc.,  which  these  banks  bad  not  char- 
ged back,  because  th^  were  not  of  the  nature 
to  be  so  chaiged  as  they  were  when  presented 
in  the  morning  clearing  held  by  the  banks  for 
their  own  account  It  is  dear,  then,  that  the 
claim  of  the  receiver  of  the  Keystone  Bank  is 
that,  by  the  default  of  that  bank,  its  liability 
to  have  its  claim  in  the  clearing  compensated 
by  its  duebills  held  by  other  banks  was  can- 
celed, and  hence  that  it  was  in  a  mndi  better 
position  by  its  failure  than  it  would  have  been 
if  it  had  not  suspended,  and  had  furnished  the 
funds  to  pay  all  the  claims  presented  against 
it  in  the  clearing. 

On  the  other  hand,  the  dahn  of  the  dearing- 
House  Association  is  that  it  owes  nothing,  and 
that  by  the  default  of  the  Keystone  Bank  the 
dearing  house  became  ^ititled  to  appropriate 
the  balance  of  the  credit  due  the  Keystone 
Bank  in  the  clearing  to  debts  due  to  the  dear- 
ing house,  although  such  debts  were  not  of  a 
nature  to  have  authorized  them  to  be  charged 
against  the  clearing  if  the  failure  had  not  tak- 
en place;  that  is,  the  clearing  house  also  con- 
tends that  the  effect  of  the  failure  was  to  give 
it  rights  against  the  Keystone  Bank  which 
it  would  not  have  had  if  the  failure  had  not 
taken  place. 

The  claims  of  both  parties,  therefore,  when 
analyzed,  amount  to  the  assertion,  as  a  propo- 
sition of  law,  that  they  both  have  greater  ^ 
rights  in  consequence  of  the  insolvency  thang 
they*  would  have  had  if  the  hisolvency  had* 
not  taken  place.     The  self-evident  error  of  this 
proposition  points  to  the  unsoundness  of  the 
claims  of  both  parties  to  the  controversy. 

We  will  demonstrate  that  this  is  the  case 
by  considering  the  situation  of  the  parties,  in 
order  thereby  to  determine  their  respective 
rights  against  and  obligations  towards  each 
other.  A  clear  ascertainment  of  the  legal 
status  of  the  parties  will  be  at  the  outset  great- 
ly facilitated  by  first  considering  a  matter 
much  discussed  in  argument,  viz.  what,  if  any, 
bearing  the  payment  of  $117,035.21  to  the  man- 
ager of  the  clearing  house  by  sundry  members 
of  the  association  has  upon  this  controversy. 

In  the  manager's  settlement  sheet  of  the 
dally  clearings  between  the  banks,  made  up 
from  the  data  contained  in  the  settlement 
sheets  prepared  by  the  settling  clerk  of  each 
bank  at  the  close  of  the  clearing,  there  was  set 
out  in  the  center  of  the  sheet,  runnhig  from  top 
to  bottom,  a  list  of  banks,  each  bank  being 
given  a  number  ranging  from  1  to  43.  In  a 
colunm  to  the  left  of  the  number  and  name  oC 
each  bank  there  was  a  list  of  debit  items,  each 
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Item  tndlcatlng  that  the  sum  stated  was  owing 
from  tiie  bank  opposite  to  which  It  was  placed 
for  checks  and  drafts  and  duebllls  which  had 
been  presented  against  that  bank  by  other 
banks  in  the  association.  The  banks  which 
had  presented  these  checks,  drafts,  and  due- 
bills  were  given  credit  therefor  on  the  credit 
side  of  the  sheet,  in  a  column  to  the  right  of 
the  name  of  each  bank,  as  being  claims  in 
their  favor  against  the  debit  items  due  from 
other  banks.  The  aggregate  of  the  debit  items 
was  therefore  the  fund  from  which  the  aggre- 
gate of  the  credit  Item  was  to  be  paid.  The 
two  necessarily  balanced  each  other. 

If,  as  the  result  of  the  failure  of  the  Key- 
stone Bank,  and  the  return  to  the  banks 
which  had  presented  them  of  the  packages  In 
question,  the  sum  of  $117,035.21  had  been 
stricken  from  the  debit  side  of  the  manager's 
sheet,  the  effect  necessarily  would  have  been 
that  the  totals  on  the  credit  side  would  have 
been  just  that  much  greater  than  the  tofal 
of  the  debit  side,  and  therefore  there  would 
have  been  a  shortage  of  that  amount  in  the 
^  execution  of  the  clearing.  It  follows  that  in 
g  paying  the  aggregate  credits  the  manager  of 
•  the  clearing  house  would^have  been  short  that 
much  money.  In  other  words,  to  have  paid 
the  banks  who  had  presented  the  checks 
against  the  Keystone  Bank  the  sum  of  thehr 
claims  against  all  the  banks  \n  the  association, 
as  shown  by  the  credit  side  of  the  manager's 
sheet,  the  manager  necessarily  would  have  had 
to  make  good  the  shortage  by  paying  less  to 
that  amount  to  the  banks  who  had  received  an 
Increased  credit  because  of  the  expected  pay- 
ment of  the  debit  item  charged  agahist  the 
Keystone.  That  is  to  say,  the  deficiency  on 
the  credit  side  which  would  have  resulted  from 
taking  out  the  ?117,035.21  debit  due  by  the 
Keystone  would  have  caused  the  loss  to  fall 
on  the  banks  which  had  presented  the  claims 
agalDBt  the  Keystone,  because  they  would 
have  received  that  much  less  on  the  aggregate 
amount  due  to  them  from  the  entire  clearing; 
that  is,  from  all  the  other  banks.  Instead  of 
doing  this,  however,  and  In  order  to  render  his 
settlement  regular  in  form,  the  manager  call- 
ed upon  the  banks  who  had  presented  the 
claims  against  the  Keystone  Bank  to  substi- 
tute money  for  these  claims,  so  that  this  mon- 
ey, paid  in  by  them  in  response  to  the  call, 
might  take  the  place  of  the  amount  of  $117,- 
035.21,  and  thus  cause  the  debit  and  credit 
side  to  agree,  and  enable  him  to  carry  out  the 
clearing  Just  as  it  bad  been  made  In  the  early 
morning.  The  effect  of  this  was  not  to  change 
the  situation  at  all.  since,  if  the  $117,035.21 
bad  not  been  paid  hi,  the  loss  would  have  fallen 
on  the  banks  who  had  received  credit,  because 
they  had  presented  claims  agahist  the  Key- 
stone amounting  to  $117,035.21.  It  results  that 
by  paying  In  the  amount  called  for,  and  having 
It  put  fictitiously  on  the  sheet,  in  lieu  of  the 
$117,035.21  due  from  the  Keystone  Bank,  the 
banks  v^ying  in  the  amount  neither  gained 
nor  lost,  shiee  they  Immediately  received  back 
the  amount  when  the  clearing  was  carried  out 


While  the  transaction  then  assumed  the  form 
of  a  payment  of  $117,035.21  by  the  banks 
called  upon,  It  was  hi  reality  no  payment  at 
all,  for  It  simply  enabled  the  money  paid  in 
to  be  considered  as  on  one  side  of  the  account, 
in  order  to  be  handed  back  to  them  on  the  oth- 
er.   This  is  the  hfevitable  result  of  the  trans- 
action, which,  besides,  is  clearly  shown  by  the  |, 
testimony  of  Mr.  Boyd,  the  manager  of  theg 
clearing  house,  who^says  that  the  payment  of  • 
the  $117,035.21  was  a  mere  matter  of  book- 
keeping. 

When  it  Is  understood  that  the  payment  in 
of  the  money  in  consequence  of  the  call  made 
upon  the  banks  was  hi  reality  no  payment  at 
all,  since  it  was  but  the  giving  on  the  one  hand 
to  the  manager  of  a  sum  of  money  to  be  hand- 
ed back  by  him  on  the  other  in  order  that  his 
settlement  sheet  might  balance,  It  becomes  per- 
fectly clear  that  the  result  was  in  no  way  to 
change  or  destroy  the  credit  of  $70,005.36 
standing  on  the  clearing  sheet  in  favor  of  the 
Keystone  Bank.  This  latter  amount  was  the 
sum  of  checks  which  the  Keystone  Bank  had 
surrendered  at  the  morning  exchange  to  the 
settling  clerks  of  the  banks  Uj^on  whidh  such 
checks  were  drawn.  As  a  result  of  such  sur- 
render, the  Keystone  Bank  was  entitled  to 
receive  out  of  the  debits  paid  by  other  banks 
the  sum  named.  The  banks  which  owed  that 
sum  were  charged  in  the  debits  as  owing  that 
amount  to  the  clearing  house,  and  when,  as 
they  did,  they  settled  their  indebtedness  to  the 
clearing  house,  the  manager  thereof  necessari- 
ly received  that  sum  for  account  of  the  Key- 
stone Bank.  The  banks  which,  for  mere  book- 
keeping purposes,  had  paid  in  a  sum  of  money, 
and  at  once  received  It  back,  certainly  cannot 
be  permitted  to  claim  that  the  effect  of  this 
transaction  was  to  destroy  the  rights  of  the 
Keystone  Bank  on  the  credit  side  of  the  clear- 
ing, which  rights,  of  necessity,  resulted  from 
the  paying  into  the  clearing  house  of  the  ag- 
gregate debits. 

But  these  banks  who  had  paid  in  their  mon- 
ey under  the  call,  and  received  It  back,  while 
they  were  not  In  a  position.  In  consequence  of 
having  done  so,  to  enable  them  to  assert  that 
the  credit  of  the  Keystone  had  disappeared, 
were  certainly  not  thus  put  in  a  position  by 
which  they  could  not  exercise  their  lawful 
claims  upon  the  credit  of  the  Keystone.  The 
claims  which,  as  we  have  seen  by  the  rules  of 
the  clearing  house  and  the  contracts  between 
the  parties,  were  to  be  mutually  compensated, 
in  the  clearing,  one  with  the  other,  were  the 
duebllls  and  the  items  of  bankers'  exchange 
checks,  drafts,  etc.  The  $117,035.21  against « 
the  Keystone  Bank  contained  $75,837.99  ofg 
checks  and  drafts,  and  the  remainder*consisted  * 
of  duebllls.  These  checks  and  drafts,  on  the 
failure  of  the  Keystone  Bank,  were  charged 
back  by  the  banks  who  held  them  to  those 
who  had  deposited  them,  and  in  consequence, 
presumably,  ultimately  reached  the  hands  of 
the  depositors  of  the  Keystone,  by  whom  the 
checks  were  drawn.  The  right  of  the  bank 
holding  a  check  against  the  Keystone  Bank. 
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on  the  failure  of  that  bank,  to  charge  back  the 
checks,  was  unquestionable.  Indeed,  it  was 
not  only  to  the  interest,  but  it  was  the  duty,  of 
the  banks  towards  their  stockholJers  to  do 
this,  for,  if  they  had  held  the  checks  with- 
out charging  them  back,  they  would  have  be- 
come responsible  for  them,  and  therefore 
would  have  assumed  a  debt  which  they  were 
under  no  obligation  to  assume.  Having  exer- 
cised the  right  to  return  the  checks,  there  arose 
a  resulting  obligation  on  the  banks  not  to  con- 
tinue to  present  against  the  Keystone  Bank, 
for  payment  out  of  Its  credit  in  the  clearing, 
obligations  for  which  there  was  no  longer  a 
right  to  make  a  claim.  Deducting,  therefore, 
the  $75,837.99  of  checks,  left  only  the  duebills, 
$41,197.26,  which  were  paid  by  the  manager 
of  the  clearing  house  out  of  the  $70,005.36,  to 
the  credit  of  the  Keystone  Bank.  This  pay- 
ment, of  course,  extinguished  the  duebills,  and 
reduced  the  credit  of  the  Keystone  Bank  ($70,- 
005.36)  to  the  extent  of  the  payment  of  $41,- 
197.26,  leaving,  therefore,  a  balance  to  the 
credit  of  the  Keystone  Bank  of  $28,808.10,  un- 
appropriated by  anything  resulting  from  or 
entering  into  the  clearing.  This  sum  the  Olear- 
ing-House  Association  at  once  appropriated  in 
reduction  of  an  Indebtedness  due  it  by  the 
Keystone  Bank  upon  the  loan  certificate  ac- 
count,—an  account  which  had  arisen  from  loan 
certificates  which  the  Keystone  Bank  had  pre- 
viously obtained  from  the  clearing  hoiise,  se- 
cured by  collaterals,  as  already  stated. 

From  the  foregoing  it  obviously  results  that 

the  claun  of  the  receiver  that  the  Keystone 

Bank  was  entitled  to  be  paid  $70,005.36  of 

credit,  irrespective  of  the  outstanding  duebills 

which  it  had  been  expressly  agreed  between 

the  parties  were  to  be  paid  by  way  of  set-off 

In  the  clearing,  is  without  foundation.     This 

^  conclusion  leaves  only   for  consideration  the 

g  question  whether  the  Clearlng-House  Associa- 

*  tion  possessed  the*right  to  appropriate  and 

impute  the  $28,808.10  of  balance  in  Its  hands, 

and  due  to  the  Keystone  Bank,  towards  the 

payment  of  the  Indebtedness  of  the  Keystone 

Bank  for  loan  certificates. 

It  is  undisputed  that  there  was  no  agreement 
between  the  clearing  house  and  the  Keystone 
Bank  by  which  the  sums  due  to  the  latter  in 
the  clearing  could  be  applied  to  the  loan  cer- 
tificate account.  It  is  obvious  that  the  Clear- 
ing-House Association  was  an  agent  and  fidu- 
ciary representative  of  all  the  banks  form- 
ing the  association.  When  the  nature  of  the 
loan  certificates  and  the  relation  of  the  Clear- 
Ing-House  Association  to  its  members  is  thus 
understood,  the  question  whether  the  Clearing- 
House  Association  had  a  right  to  take,  as  It 
did,  the  clearing  credit  of  the  Keystone,  and 
apply  It  to  the  debt  in  question,  in  reason  an- 
swers itself.  As  said  in  Keynes  v.  Dumont, 
130  U.  S.  354,  391,  9  Sup.  Ct  486,  495:  "A 
general  lien  does  not  arise  upon  securities  acci- 
dentally in  the  possession  of  a  bank,  or  not  in 
Its  possession  in  the  course  of  its  business  as 
such,  or  where  there  is  a  particular  mode  of 
dealing.  Inconsistent  with  such  general  lien." 


The  Clearing-House  Amociatlon  having  been, 
therefore,  in  the  possession  of  the  $28,808.10 
as  the  fiduciary  agent  of  the  Keystone  Bank, 
without  a  lien  or  right  upon  it.  Its  appropria- 
tion of  the  same,  after  the  Insolvency  of  the 
Keystone  Bank,  to  the  debt  owing  for  loan 
certificates,  was  obviously  a  preference  within 
the  inhibition  of  the  statute  against  preferen- 
ces in  the  cases  of  Insolvent  banks.  Rev.  St 
S5242. 

But  want  of  power  in  the  clearing  honse  to 
absorb  the  $28,808.10  belonging  to  the  Key- 
stone necessarily  follows,  even  If  we  eliminate 
from  view  all  claim  of  lien  or  all  question 
of  fiduciary  relation,  and  consider  the  matter 
solely  under  the  principles  of  the  general  law 
of  set-off.  It  is  certain  that  all  or  any  portion 
of  the  $70,005.36  entered  on  the  clearing  sheet, 
and  resulting  from  the  claims  presented 
against  other  banks  by  the  Keystone  Bank  in 
the  clearing  of  that  morning,  was  a  debt  doe 
by  the  clearing  bouse,  not  to  the  Keystone 
Bank,  but  to  the  other  banks  who  had  pre-^ 
sented  claims  against  the  Keystone  In  exceng 
of  the  $70,005.36.  This  is  shown  by  the^'faet? 
that  up  to  the  time  of  the  insolvency  not  only 
did  the  Keystone  Bank  have  no  claim  against 
the  clearing  house,  but  it  was  under  obliga- 
tion to  pay  $47,029.75,  the  difference  between 
the  sum  which  it  had  presented  and  the  man 
of  the  claims  presented  against  It  Not  only, 
therefore,  all  of  the  $70,005.36  presented  by 
the  Keystone  Bank  in  the  clearing,  but  the 
$47,029.75,  which  it  had  to  pay,  belonged  to 
other  banks;  and  hence,  up  to  the  time  of  the 
insolvency,  the  Keystone  was  a  debtor,  and 
not  a  creditor.  The  credit  of  $28,808.10  which 
the  clearing  house  impounded  arose  as  a  re- 
sult of  the  transactions  between  the  parties, 
after  the  announcement  of  the  Insolvency  of 
the  Keystone  was  made;  that  is,  the  credit  of 
$28,808.10  was  solely  caused  by  the  with- 
drawal, after  the  Insolvency,  by  certain  banks, 
of  checks  and  drafts  which  they  held  against 
the  Keystone  Bank.  It  was  only  when,  in 
consequence  of  the  failure  of  the  Keystone  to 
pay  the  sum  due  by  it  to  the  other  banks,  and 
thereupon  these  banks  exercised  their  undoubt- 
ed right  to  make  this  withdrawal,  and  charge 
back  to  the  persons  from  whom  they  had  re- 
ceived them  the  checks  and  drafts  against  the 
Keystone,  that  credit  in  the  favor  of  the  Key- 
stone arose.  But  this  withdrawal  was  con- 
fessedly made  after  the  declared  insolvency, 
and  hence  the  credit  which  the  withdrawal 
caused  could  only  have  arisen  after  that  time. 
The  claim  of  the  clearing  house,  therefore,  is 
that  a  fund  put  in  its  liands  for  account  of 
certain  banks  having  become  the  property  of 
the  Keystone,  after  the  insolvency  of  the  lat- 
ter, by  a  partial  release  granted  by  the  banks 
in  whose  favor  the  fund  existed,  therefore 
there  instantly  arose  on  the  part  of  the  clear- 
ing house  a  right  to  set  off  its  certificate  ac- 
count held  against  the  Keystone  by  the  sum 
of  the  fund  so  created  after  insolvency.  But 
obviously,  the  right  to  set-off,  as  recognized  in 
Scott  V.  Armstrong,  146  U.  S.  499,  13  Sop.  Ct 
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148,  l8  to  be  goyerned  by  the  state  of  things  ex- 
isting at  the  moment  of  insolvency,  and  not  by 
conditions  thereafter  created.  The  case,  un- 
der this  aspect.  Is  directly  controlled  by  Bank 
V.  Butler.  129  U.  S.  22.'$,  9  Sup.  Ct.  281.  and, 
indeed,   is  governed  by  the  general  principle 

^  announced  in  Davis  v.  Bank,  161  U.  S.  275, 

5  IS  Sup.  Ct  502. 

•  •  While,  however,  we  find  the  appropriation  of 
be  $28,808.10  to  have  been  unlawful,  the  rec- 
ord is  not  in  such  a  shape  as  to  enable  us  to 
dispose  finally  of  the  controversy.  As  we  have 
paid,  the  bill  of  the  complainant  sought  not 
ouly  the  recovery  of  the  entire  $70,005.36 
credit  shown  on  the  manager's  clearing  sheet, 
but  also  an  accounting  for  certain  bonds  which 
It  was  claimed  had  been  held  by  the  clearing 
house  as  collateral  for  the  payment  of  the 
daily  balances  in  the  clearing.  The  proof  hav- 
ing shown  that  these  collaterals  were  not  held 
as  security  for  the  clearing,  but  for  the  loan 
certificates,  this  claim  was  abandoned.  But 
from  the  evidence  offered  in  relation  to  this 
Item,  and  found  In  the  record,  there  is  a  state- 
ment of  the  condition  of  the  loan  certificate  ac* 
count  between  the  clearing  house  and  the  Key- 
stone Bank  or  its  receiver.  This  statement 
shows  that,  after  reducing  the  loan  certificate 
account  by  the  $28,808.10  credit,  resulting 
from  having  appropriated  the  balance  in  the 
clearing,  as  above  stated,  and  after  having 
realized  on  certain  assets  held  as  collateral  for 
that  account,  there  was  a  balance  of  $9,695.62 
in  cash  to  the  credit  of  the  Keystone  Bank  or 
its  receiver.  That  is  to  say,  after  putting  the 
clearing  house  In  funds  to  discharge  all  the 
loan  certificates,  it  had  in  cash  nearly  $10,000 
to  the  credit  of  the  receiver.  The  statement, 
moreover,  shows  that,  in  addition  to  this  cash, 
there  was  in  the  hands  of  the  clearing  honse 
collaterals  held  for  the  loan  certificates,  and 
which  had  not  been  realized,  amounting  to 
$331,941.47;  and,  besides  that,  there  was  a 
balance  due  on  collateral  notes  in  process  of 
collection  amounting  to  $16,397.72.  Necessa- 
rily, if  the  appropriation  made  by  the  clearing 
house  of  the  $28,808.10  be  stricken  ftom  the 
loan  certificate  account,  the  amoimt  due  to 
the  Clearing-House  Association  by  the  Key- 
stone or  its  receiver  will  be  increased  by  that 
amount,  and  this  would  absorb  the  sum  of 
$9,095.62  credited  thereon  as  shown  by  the 
account  In  the  record,  and  leave  a  balance  be- 
sides against  the  Keystone.  The  uncollected 
collaterals  would,  of  course,  be  a  guaranty  for 
the  payment  of  the  balance;  and  the  ultimate 

H  sum  due,  after  exhausting  all  the  collaterals, 
g  would  be  a  claim  against  the  receiver,  entitled 

•  to  its  distributive  share  from  the*assets  of  the 
Keystone  Bank.  The  record  fails  to  disclose 
whether  the  receiver  of  the  Keystone  Bank  has 
taken  the  collaterals  and  the  balance  of  cash 
stated  in  the  account.  If  he  has,  the  issues 
are  settled,  for  plainly  he  cannot  be  permitted, 
after  having  taken  the  collaterals  or  the  cash 
balance,  upon  the  theory  that  the  loan  certifi- 
cate account  has  been  extinguished  by  imput- 


ing thereto  the  $28,80ai0,  and  then  in  this  stdt 
seek  to  recover  by  repudiating  the  credit. 

We  conclude,  therefore,  that  the  ends  of  Jus- 
tice require  that  the  result  of  the  dealings 
between  the  parties  should  be  ascertained  and 
settled  before  a  final  decree  passes,  and  that 
to  accomplish  this  purpose  it  will  be  necessary 
to  reverse  both  the  decrees  of  the  circuit  court 
of  appeals  and  of  the  circuit  court,  and  to  re^ 
mand  the  cause,  with  directions  to  allow  th» 
parties,  if  necessary,  to  reform  their  pleadfaigs- 
so  that  their  rights  may  be  determined  In  con- 
formity with  the  foregoing  opinion;  the  costs: 
of  the  circuit  court  of  appeals  to  be  borne  by 
the  receiver;  those  of  this  court  by  the  appel- 
lees; those  in  the  circuit  court  to  abide  the 
final  result;  and  it  is  so  ordered. 
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HOVEY  V.  ELLIOTT  et  wl 

(May  24,  1897.) 

No.  255. 

Punishment  for  Contempt— -Denial  of  Right 
TO  Defend— Due  Process  op  Law. 

1.  While  a  party  in  contempt  is  not  entitled  to 
be  heard  as  to  matters  of  mere  favor,  yet  it  Is 
a  denial  of  due  process  of  law  to  strike  out  an 
answer,  and  render  a  decree  pro  coufesso  as  a 
punishment  for  contempt 

2.  A  judgment  pro  confesso  against  a  defend- 
ant whose  answer  lias  been  stneken  out  under 
the  assumed  power  to  thus  punish  for  contempt 
is  void  for  want  of  jurisdiction,  and  may  be  col- 
laterally attacked. 

In  Error  to  the  Court  of  Appeals  of  the  State 
of  New  York. 

A.  S.  Worthlngton  and  Everett  P.  Wheeler, 
for  plaintifF  in  error.  John  Selden,  for  defend- 
ants in  error. 


Mr.  Justice  WHTTB  delivered  the  opinion 
of  the  court. 

The  facts  out  of  which  this  controyersy 
grows  are  fully  stated  in  Hovey  v.  McDonald, 
109  U.  S.  150,  3  Sup.  Ct  136,  but  we  briefly 
reiterate  those  which  are  material  to  an  under- 
standing of  the  issues  now  presented. 

A.  R.  McDonald,  a  BriUsh  subject  obtained 
an  award  from  the  mixed  commission  appoint- 
ed under  the  treaty  of  1871  for  the  settlement 
of  the  "Alabama  claims."  17  Stat  863.  Be- 
fore the  payment  of  the  award,  two  suits  in^ 
equity  were  commenced  in  the  supreme  court  of  j 
the  District  of  Columbia*  against  McDonald  • 
and  one  William  White,  to  whom  it  was  as- 
serted McDonald  had  made  a  fraudulent  as- 
signment of  his  claim.  One  of  the  suits  was 
by  Thomas  R.  Phelps,  who  alleged  that  he 
was  the  owner  of  the  claim  aa  the  assignee  in 
bankruptcy  of  McDonald.  The  other  was 
brought  by  Hovey  and  Dole,  who  claimed  to 
be  entitled  to  a  one-fourth  interest  in  the  award 
in  consequence  of  an  alleged  contract  whldi 
they  asserted  they  had  made  with  McDonald^ 
entitling  them  to  an  interest,  to  that  extent, 
for  professional  services  rendered  or  to  be 
rendered  in  the  proseeutlon  offthe/^jlaia^l^ 
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Junctions  were  Issued  against  the  collection  by 
McDonald  and  White  of  the  fund.  In  the 
Phelps  suit  a  consent  decree  was  entered, 
which  was  also  assented  to  by  the  parties  In 
the  Hovey  and  Dole  cause,  releasing  one-half 
of  the  award,  and  authorizing  G.  W.  Riggs, 
who  was  appointed  receiver,  to  collect  the  oth- 
er half,  and  retahi  It  to  abide  the  result  of 
both  suits.  The  receiver,  moreover,  was  di- 
rected to  invest  the  money  by  him  collected  ei- 
ther In  registered  bonds  of  the  United  States  or 
of  the  District  of  Columbia  guarantied  by  the 
United  States. 

The  bills  and  amended  bills  were  demurred 
to  In  each  suit,  and,  the  demurrer  In  both  cases 
being  sustained,  the  bills  were  dismissed.  The 
decree  of  dismissal  in  the  Hovey  and  Dole 
case,  entered  on  the  24th  of  June,  1875,  sim- 
ply stated  that  the  demurrer  was  sustained 
and  the  bill  dismissed,  with  costs.  On  the 
same  day  an  appeal,  without  supersedeas,  to 
the  general  term,  was  noted  on  the  minutes 
of  the  court  This  decree  was,  a  few  days 
thereafter,  on  the  28th  of  June,  amended  by 
ordering  the  receiver  to  pay  over  the  fimds 
in  his  hands,  and  providing  for  his  discharge. 
This  decree  was  presented  to  the  receiver; 
and,  in  accordance  with  personal  and  verbal 
instructions  given  him  by  a  Judge  of  the 
court  by  which  the  decree  of  dismissal  was 
rendered,  the  receiver  delivered  the  bonds  In 
his  custody  to  McDonald.  On  the  same  day 
the  firm  of  Riggs  &  Co.,  supposing  that  they 
had  a  perfect  right  so  to  do,  purchased  the 
bonds  from  McDonald  at  their  full  market 
value,  and  caused  them  to  be  transferred  hito 
^  their  name.  The  decree  of  dismissal  in  the 
H  Phelps  case,  which  was  also  appealed  from, 
•  was  afilrmed  by  the  general  term  of*the  su- 
preme court  of  the  District,  but  that  in  the 
case  of  Hovey  and  Dole  was  reversed.  The 
latter  case  was  put  at  Issue  by  filing  an  an- 
swer averring  fraud  and  wrongdoing  on  the 
part  of  Hovey  and  Dole,  the  answer  alleging 
facts  which,  if  found  to  be  true,  would  have 
defeated  a  recovery  by  the  complainants.  Aft- 
er replication,  testimony  was  tali  en  at  various 
times  during  the  years  1875  and  1676. 

In  June,  1877,  the  complainants  obtained  an 
order  from  the  supreme  court  of  the  District  of 
•Columbia  at  general  term,  requiring  the  de- 
fendants McDonald  and  White  to  "pay  over  to 
the  registry  of  the  court"  the  sum  of  $49,- 
297.50,  which  had  oeen  paid  them  by  the  re- 
ceiver. This  order  was  disobeyed,  and  there- 
upon the  complainants,  in  September,  1877, 
moved  the  defendants  McDonald  and  White  to 
show  cause  "why  they  and  each  of  them  should 
not  be  punished  for  disobedience  of  the  order 
as  for  a  contempt"  On  December  8,  1877, 
the  supreme  court  of  the  District  of  Columbia 
made  a  decree  at  general  term  that  "the  rule 
upon  the  defendants  to  show  cause  why  they 
should  not  be  decreed  to  be  In  and  punished 
as  for  a  contempt  of  court,  etc.,  be  made  ab- 
solute, and  that  the  said  McDonald  and  White 
be  taken  and  deemed  to  be  in  contempt  of  the 


aforesaid  order,**  etc.  Sneh  decree  further 
provided  that,  ^'unless  McDonald  and  White, 
within  six  days  from  the  entry  of  this  order 
and  the  service  of  a  copy  thereof  upon  their  so- 
licitors, shall  In  all  respects  comply  with  the 
said  order  of  June  19,  1877,  and  pay  unto 
the  said  registry  of  this  court  the  sum  of  $49,- 
297.50,  the  answer  filed  by  them  in  the  cause 
be  stricken  out,  and  that  this  cause  proceed 
as  if  no  answer  therein  had  been  Interposed; 
and  that,  until  the  said  defendants  shall  com- 
ply with  the  said  order  of  June  19,  1877,  all 
proceedings  on  the  part  of  said  defendants  hi 
this  cause  be,  and  the  same  are  hereby,  per- 
petually stayed." 

On  December  29,  1877,  the  supreme  court 
of  the  District  of  Columbia,  at  general  term, 
on  motion  of  the  compIalnantB,  and  proof  ot^ 
noncompliance  on  the  part  of  the  defendants^ 
McDonald  and* White  with  the  requirements* 
of  the  decree  of  December  8,  1877,  "ordered, 
adjudged,  and  decreed  that  the  answer  filed 
in  this  cause  by  the  defendants  McDonald  and 
White  be  stricken  out  and  removed  from  the 
files  of  the  court,  and  that  this  cause  do  pro- 
ceed as  if  no  answer  herein  had  been  inter- 
posed." 

On  February  12,  1878,  the  supreme  court  of 
the  District  of  Columbia,  at  general  term, 
made  decree  as  follows: 

"The  answer  of  defendants  having  been  re- 
moved from  the  files  for  their  contempt  in  re- 
fusing to  obey  the  order  of  court  and  deposit 
in  the  registry  the  sum  of  $49,297.50,  it  is  now 
ordered,  adjudged,  and  decreed  that  the  bill  be 
taken  pro  confesso  against  th^n." 

On  April  17,  1878,  that  ordar  was  made  abso- 
lute by  another  order  or  decree,  which,  after 
reciting  material  allegations  in  the  complain- 
ants' bill  as  '^standing  without  denial  on  the 
part  of  the  defendants,"  ordered  and  adjudged 
"that  the  complainants  have  a  lien  upon  the 
claim  of  Augustine  R.  McDonald  against  the 
United  States  •  •  •  of  $197,190,  and  upon 
any  draft,  money,  evidence  of  faddebtednesa,  or 
proceeds  thereof." 

Thereafter  proceedings  were  taken  In  the 
court  by  which  the  judgment  had  been  award- 
ed to  compel  Riggs,  as  receiver,  to  account  for 
the  money  which  had  come  into  his  hands, 
and  which  he  had  paid  over  to  McDonald  un- 
der the  circumstances  already  stated.  This 
suit  culminated  in  a  Judgment  in  Ulyot  of 
Riggs,  affirmed  by  this  court  In  Hovey  v.  Mc- 
Donald, supra. 

The  suit  now  before  us  was  subsequently 
commenced  in  the  state  of  New  York  a^^ainst 
the  surviving  partners  of  Riggs  &  Co.,  but 
service  was  had  only  on  one  of  the  partners, 
John  Elliott  and,  he  having  died,  his  executors 
were  substituted  as  parties  defendant  The 
object  of  the  suit  was  to  compel  the  defendants 
to  account  for  the  bonds  or  their  value,  upon 
the  theory  that  Riggs  &  Co.  had  acquired  them 
with  actual  notice  of  the  pending  litigation  con- 
cerning the  bonds,  and  were  bound  by  the  re- 
sult ef  the  Judgment  rendered  MtdMY^ataAsA 
Digitized  by  VjOOv  IC 
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In  the  Bult  of  Horey  t.  McDoxudd.  The  court 
of  appeals  of  New  York  held  that  the  judg- 
ment was  not  binding  upon  Rlggs  &  Ck>.  or  the 
soiTlying  members  thereof,  because,  as  it  was 
rendered  in  a  contempt  proceeding  after  strik- 
en ing  out  the  answer  and  refusing  to  consider  the 
^  testimony  filed  In  the  cause,  the  Judgment  was 

•  beyond  the  Jurisdiction  of  the  court,  as  the 
power  of  courts  of  the  District  of  Columbia 
to  punish  for  contempt  was  restricted  by  the 
provisions  of  section  725  of  the  Revised  Stat- 
utes. Hovey  v.  Elliott,  145  N.  Y.  126,  39  N. 
B.  841.  The  New  York  court,  moreover,  held 
that,  even  assuming  that  the  supreme  court  of 
the  District  had  Jurisdiction,  and  that  the  doc- 
trine of  the  liability  of  purchasers  pendente 
lite  applied  to  a  purchase  made  under  the  cir- 
cumstances shown,  the  firm  of  Rlggs  &  Go. 
were  not  such  purchasers  with  reference  to  the 
Judgment  in  question,  as  the  lis  in  which  the 
Judgment  was  rendered  was  not  the  one  pend- 
ing at  the  time  of  the  sale  to  the  firm.  From 
this  Judgment  error  was  prosecuted  to  this 
court  upon  the  theory  that  the  decision  of  the 
court  of  appeals  of  the  state  of  New  York  de- 
nied proper  faith  and  credit  to  the  Judgment 
rendered  by  the  supreme  court  of  the  District 
of  Columbia. 

Whether,  as  held  by  the  court  below,  the 
courts  of  the  District  of  Columbia  are  con- 
fined in  all  characters  of  contempt  only  to  an 
Infliction  of  the  penalties  authorized  In  section 
725  of  the  Revised  Statutes,  and  therefore 
have  not  power  In  any  other  form  or  manner 
to  pimish  for  a  contempt.  Is  a  question  which 
we  do  not  deem  It  necessary  to  decide,  and 
as  to  which,  therefore,  we  express  no  opinion 
whaterer.  In  the  view  we  take  of  the  case, 
even  conceding  that  the  statute  does  not  limit 
their  authority,  and  hence  that  the  courts  of 
the  District  of  Columbia,  notwithstanding  the 
statute,  are  vested  with  those  general  powers 
to  punish  for  contempt  which  have  been  usual- 
ly exercised  by  courts  of  equity  without  ex- 
press statutory  grant,  a  more  fundamental 
question  yet  remains  to  be  determined,— that 
is,  whether  a  court  possessing  plenary  power 
to  punish  for  contempt,  unlimited  by  statute, 
has  the  right  to  summon  a  defendant  to  an- 
swer, and  then,  after  obtaining  Jurisdiction  by 
the  summons,  refuse  to  allow  the  party  sum- 
moned to  answer,  or  strike  his  answer  from 
the  flies,  suppress  the  testimony  in  his  favor, 
and  condemn  him  without  consideration  there- 
of, and  without  a  bearing,  on  the  theory  that 
be  has  been  guilty  of  a  contempt  of  court. 
^The  mere  statement  of  this  proposition  would 
;j8eem,  in  reason  and  conscience,  to  render  Im- 

•  peratlve  a  negative  answer.  The'fondamental 
conception  of  a  court  of  Justice  Is  condemna- 
tion only  after  hearing.  To  say  that  courts 
have  Inherent  power  to  deny  all  right  to  de- 
fend an  action,  and  to  render  decrees  without 
any  hearing  whatever,  Is,  In  the  very  nature 
of  things,  to  convert  the  court  exercising  such 
an  authority  into  an  instrument  of  wrong  and 
oppression,  and  hence  to  strip  it  of  that  at- 


tribute of  Justlct  upon  whlcb  the  esefcbw  <tf 
Judicial  power  necessarily  depends. 

In  McVeigh  v.  U.  S.,  U  Wall.  259,  the  court, 
through  Mr.  Justice  Swayne,  said  (page  267): 

'*In  our  Judgment,  the  district  court  com- 
mitted a  serious  error  in  ordering  the  claim 
and  answer  of  the  respondent  to  be  stricken 
from  the  files.  As  we  are  unanimous  hi  this 
conclusion,  our  opinion  will  be  confined  to  that 
subject  The  order.  In  effect,  denied  the  re- 
spondent a  hearing.  It  Is  alleged  that  he  was 
in  the  position  of  an  alien  enemy,  and  hence 
could  have  no  locus  standi  in  that  f orunL  The 
liability  and  the  right  are  inseparable.  A  dif- 
ferent result  would  be  a  blot  upon  our  Juris- 
prudence and  civilization.  We  cannot  hesi- 
tate or  doubt  on  the  subject  It  would  be 
contrary  to  the  first  principles  of  the  social 
compact,  and  of  the  right  administration  of 
Justice." 

And,  quoting  with  approval  this  language, 
in  Whidsor  v.  McVeigh,  93  U.  S.  277,  the 
couit,  speaking  through  Mr.  Justice  Field, 
again  said  (pages  277,  278): 

"The  prhidple,  stated  in  this  terse  language, 
lies  at  the  foundation  of  all  well-ordered  sys^ 
tems  of  Jurisprudence.  Wherever  one  is  as- 
sailed in  his  person  or  his  property,  there  he 
may  defend,  for  the  liability  and  the  right 
are  Inseparable.  This  is  a  principle  of  natural 
Justice,  recognized  as  such  by  the  common  txk- 
telllgence  and  conscience  of  all  nations.  A  sen- 
tence of  a  court  pronounced  against  a  party 
without  hearhog  him,  or  giving  him  an  oppor- 
tunity to  be  heard,  is  not  a  Judicial  determina-  . 
tlon  of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal. 

"That  there  must  be  notice  to  a  party  of 
some  kind,  actual  or  constructive,  to  a  valid 
Judgment  affecting  his  rights,  is  admitted.^ 
Until  notice  is  given,  the  court  has  no  Juris- j 
diction* in  any  case  to  proceed  to  Judgment* 
whatever  its  authority  may  be,  by  the  law  of 
Its  organization,  over  the  subject-matter.  But 
notice  is  only  for  the  purpose  of  affording  the 
party  an  opportunity  of  being  heard  upon  the 
claim  or  the  charges  made;  It  Is  a  summons 
to  him  to  appear  and  speak,  if  he  has  anything 
to  say,  why  the  Judgment  sought  should  not 
be  rendered.  A  denial  to  a  party  of  the  bene- 
fit of  a  notice  would  be,  in  effect,  to  deny  that 
he  is  entitled  to  notice  at  all,  and  the  sham  and 
deceptive  proceeding  had  better  be  omitted  al- 
together. It  would  be  like  saying  to  a  party, 
'Appear  and  you  shall  be  heard;'  and,  when  he 
has  appeared,  saying.  Your  appearance  shall 
not  be  recognized,  and  you  shall  not  be  heard.* 
In  the  present  case,  the  district  court  not  only, 
in  effect,  said  this,  but  immediately  added  a 
decree  of  condemnation,  reciting  that  the  de- 
fault of  all  persons  had  been  duly  entered.  It 
is  difficult  to  speak  of  a  decree  thus  rendered 
with  moderation.  It  was,  in  fact  a  mere  ar- 
bitrary edict  clothed  In  the  form  of  a  Judicial 
sentence.** 

This  language  but  expresses  the  most  ele- 
mentary conception  of  the  Judicial  function. 
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At  common  law  do  man  was  condemned  with- 
out being  alTorded  opportunity  to  be  heard. 
Thus.  Coke  (2  Inst.  p.  46).  in  commenting  on 
the  twenty-ninth  chapter  of  Magna  Cbarta, 
says:  **No  man  shall  be  disseised,  etc.,  unless 
it  be  by  the  lawful  Judgment;  that  is,  verdict 
of  hlfl  equals  (that  Is,  of  men  of  his  own  con- 
dition), or  by  the  law  of  the  land  (that  is,  to 
speak  it  once  for  all,  by  the  due  course  and 
process  of  law)." 

Blackstone,  in  book  4  of  his  (Commentaries, 
at  page  282,  after  referring  to  the  subject  of 
summary  convictions,  says: 

'The  process  of  these  summary  convictions, 
It  must  be  owned,  is  extremely  speedy,  though 
the  courts  of  common  law  have  thrown  in  one 
check  upon  them  by  making  it  necessary  to 
summon  the  party  accused  before  he  is  con- 
demned. This  is  now  held  to  be  an  indispen- 
sable requisite,  though  the  Justices  long  strug- 
gled the  point,  forgetting  that  rule  of  natural 
reason  expressed  by  Seneca: 

>     *'  'Qui  statuit  a  liquid,  parte  inaudita  altera, 
J     *•  *Aequum  licet  statuerit,  baud  eequus  fuit,' 

—A  rule  to  which  all  municipal  laws  that  are 
founded  on  the  principles  of  Justice  have  strlctp 
ly  conformed;  the  Roman  law  requiring  a  cita- 
tion at  the  least,  and  our  common  law  never 
suffering  any  fact  (either  civil  or  criminal)  to 
be  tried  till  it  has  previously  compelled  an  ap- 
pearance by  the  party  concerned." 

In  Capel  v.  C^hlld  (1832)  2  Cromp.  &  J.  558, 
the  validity  of  a  proceeding  by  a  bishop  un- 
der an  act  of  parliament  against  a  church 
vicar  was  in  question.  A  requisition  upon  the 
vicar  to  do  a  certain  act  was  held  to  be  in  the 
nature  of  a  Judgment,  and  void,  as  the  party 
bad  no  opportunity  of  being  heard.  Lord 
Lyndhurst,  C.  B.,  at  page  574,  said: 

"A  party  has  a  right  to  be  heard  for  the  pur- 
pose of  explaining  his  conduct;  he  has  a  right 
to  call  witnesses  for  the  purpose  of  removing 
the  impression  made  on  the  mind  of  the  bishop; 
he  has  a  right  to  be  heard  In  his  own  defense. 
On  consideration,  then,  it  appears  to  me  that, 
if  the  requisition  of  the  bishop  is  to  be  consid- 
ered a  Judgment,  it  is  against  every  principle 
of  Justice  that  that  Judgment  should  be  pro- 
nounced, not  only  without  giving  the  party  an 
opportunity  of  adducing  evidence,  but  without 
giving  him  notice  of  the  intention  of  the  Judge 
to  proceed  to  pronounce  the  Judgment" 

In  Bonaker  v.  Evans.  16  Q.  B.  162,  the  main 
question  for  consideration  was  whetner  a  se- 
questration ordered  by  a  bishop  was  a  pro- 
ceeding simply  in  the  nature  of  a  distress  to 
compel  residence,  or  altogether  or  even  in  part 
in  poenam  for  previous  nonresidence.  The 
court  said  (page  171): 

'If  it  be  the  latter,  then  the  bishop  ought 
to^have  given  the  Incumbent  an  opportunity 
of  being  heard  hetore  it  was  issued;  for  no 
proposition  can  be  more  clearly  established 
than  that  a  man  cannot  incur  the  loss  of  lib- 
erty or  property  for  an  ofPense  by  a  Judicial 
proceeding  until  he  has  had  a  fair  opportunity 
of  answering  the  charge  against  him,  unless. 


indeed,  the  legislature  has  ezpresdy  or  Im* 
pliedly  given  an  authority  to  act  without  that 
necessary  preliminary.  This  is  laid  down  in 
Bang's  Case,  11  Coke,  d3b,  09a;  Rex  v.  Chan- 
cellor, etc.,  of  University  of  Cambridge  (Dr-^ 
Bentley's  Case).  1  Strange,  557;  Rex  y.  Benn,^ 
6  Term  R.  108;  Harper  v.  Oan;*7  Term  B.  270;? 
and  Rex  v.  Gaskln,  8  Term  R.  200;  and  many 
other  cases,  concluding  with  that  of  (}apel  v. 
Cbllds,  2  Oomp.  &  J.  568,  in  which  Bayley, 
B.,  says  he  knows  of  no  case  in  which  you  are 
to  have  a  Judicial  proceeding  by  which  a  man 
Is  to  be  deprived  of  any  part  of  his  property 
without  his  having  an  opportunity  of  being 
heard.  That  case  was  a  very  strong  one,  and 
shows  how  firmly  the  court  adheres  to  that 
great  principle  of  Justice  that  in  every  Judicial 
proceeding  'Qui  statuit  allquid  parte  Inandltft 
alterft,  lequum  licet  statuerit;  hand  sequus 
f  uif  •• 

Story,  in  his  treatise  on  the  Oonstltutloo 
(volume  2,  {  1780),  speaking  of  the  clause  In 
the  fifth  amendment  where  it  Is  declared  that 
no  person  "shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,"  says: 

"The  other  part  of  the  clause  is  but  an  en- 
largement of  the  language  of  Magna  Charts, 
*Nec  super  eum  Iblmus,  nee  super  eum  mltti- 
mus,  nisi  per  legale  Judicium  parlum  suonun, 
vel  per  legem  terrae'  (Neither  will  we  pass 
upon  him,  or  condemn  him,  but  by  the  lawful 
Judgment  of  his  peers,  or  by  the  law  of  the 
land).  Lord  Coke  says  that  these  latter  words, 
'per  legem  terrse'  (by  the  law  of  the  land), 
mean  by  due  process  of  law;  that  Is,  without 
due  presentment  or  Indictment,  and  being 
brought  Into  answer  thereto  by  due  process  of 
the  common  law.  So  that  this  clause,  In  ef- 
fect, affirms  the  right  of  trial  according  to  the 
process  and  proceedings  of  the  common  law.** 

Can  it  be  doubted  that  due  process  of  law 
signifies  a  right  to  be  heard  in  one's  defense? 
If  the  legislative  department  of  the  govern- 
ment were  to  enact  a  statute  conferring  the 
right  to  condemn  the  citizen  without  any  op- 
portunity whatever  of  being  heard,  would  It 
be  pretended  that  such  an  enactment  would 
not  be  violative  of  the  constitution?  If  this 
be  true,  as  it  undoubtedly  is,  how  can  it  be 
said  that  the  Judicial  department— the  source 
and  fountain  of  Justice  itself— has  yet  the  au- 
thority to  render  lawful  that  which.  If  done 
under  express  legislative  sanction,  would  be 
violative  of  the  constitution.  If  such  power 
obtains,  then  the  Judicial  department  of  the 
government,  sitting  to  uphold  and  enforce  the^ 
constitution,  is  the  only  one  possessing  a  pow-^ 
er*to  disregard  it  If  such  authority  exists,* 
then,  in  consequence  of  their  establishment, 
to  compel  obedience  to  law,  and  to  enforce 
Justice,  courts  possess  the  right  to  inflict  the 
very  wrongs  which  they  were  created  to  pre- 
vent 

In  Galpln  v.  Page,  18  Wall.  350,  the  court 
said  (page  S(jS): 

"It  is  a  rule  as  old  as  the  law,  and  never 
more  to  be  respected  than  now^  that  im)|  one 
Digitized  by  VjOOv^LC 
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«ban  be  peraonallj  bound  until  he  has  had  his 
•day  In  court,  by  which  Is  meant  nntU  he  has 
been  duly  cited  to  appear,  and  has  been  af- 
forded an  opportunity  to  be  heard.  Judgment 
without  such  citation  and  opportunity  wants 
all  the  attributes  of  a  Judicial  determination. 
It  Is  judicial  usurpation  and  oppression,  and 
can  never  be  upheld  where  Justice  Is  Justly 
administered." 

Again,  in  Ex  parte  Wall,  107  U.  S.  289,  2 
Sup.  Ct.  569,  the  court  quoted  with  approval 
the  observations  as  to  "due  process  of  law" 
made  by  Judge  Cooley  In  his  Constitutional 
Limitations,  at  page  352,  where  he  says: 

"Perhaps  no  definition  is  more  often  quoted 
than  that  given  by  Mr.  Webster  In  the  Dart- 
mouth College  Case:  *By  the  law  of  the  land 
is  most  clearly  Intended  the  general  law;  a 
law  which  hears  before  It  condemns,  which 
proceeds  npon  Inquiry,  and  renders  Judgments 
only  after  trial.  The  meanhig  is  that  every 
citizen  shall  hold  his  life,  liberty,  property, 
and  Immunities  under  the  protection  of  the 
general  niles  which  govern  society.' " 

And  that  the  Judicial  department  of  the  gov- 
ernment is,  in  the  nature  of  things,  necessarily 
governed  in  the  exercise  of  Its  functions  by  the 
rule  of  due  process  of  law,  is  well  illustrated 
by  another  observation  of  Judge  Cooley,  hn- 
mediately  following  the  language  Just  quoted, 
saying:  '*The  definition  here  given  is  apt  and 
fluitable  as  applied  to  Judicial  proceedings, 
which  cannot  be  valid  unless  they  ^proceed 
upon  inquiry,'  and  'render  Judgment  only  after 
trial.'" 

The  necessary  effect  of  the  Judgment  of  the 
supreme  court  of  the  District  of  Columbia  was 
to  decree  that  a  portion  of  the  award  made  in 
favor  of  the  defendant— in  other  words,  his 
froperty— belonged  to  the  complainants  hi  the 
^  cause.  The  decree  therefore  awarded  the 
7  property  of  the  defendant*to  the  complainants 
upon  the  hypothesis  of  fact  that  by  contract 
the  defendant  had  transferred  the  right  In  or 
to  this  property  to  the  complainant.  If  the 
court  had  power  to  do  this  by  denying  the  right 
to  be  heard  to  the  defendant,  what  plainer  il- 
lustration could  there  be  of  taking  property  of 
one  and  giving  it  to  another  without  hearing 
or  without  process  of  law?  If  the  power  to 
violate  the  fundamental  constitutional  safe- 
guards securing  property  exists,  and  If  they 
may  be  with  Impunity  set  aside  by  courts  on 
the  theory  that  they  do  not  apply  to  proceed- 
ings in  contempt,  why  will  they  not  also  apply 
to  proceedings  against  the  liberty  of  the  sub- 
ject? Why  should  not  a  court  in  a  criminal 
proceeding  deny  to  the  accused  all  right  to  be 
heard,  on  the  theory  that  he  Is  In  contempt, 
iind  sentence  him  to  the  full  penalty  of  the 
taw?  No  distinction  between  the  two  cases 
-can  be  pointed  out.  The  one  would  be  as 
flagrant  n  violation  of  the  rights  of  the  citizen 
as  the  other;  the  one  as  pohitedly  as  the  other 
would  convert  the  Judicial  department  of  the 
government  Into  an  engine  of  oppression,  and 
would  make  it  destroy  great  constitutional 
safeguards. 


But  the  argument  Is  that,  howerw  plain  may 
be  the  want  of  power  in  all  other  branches  of 
the  government  to  condemn  a  dtlzen  without 
a  hearing,  both  upon  the  elementary  principles 
of  Justice  and  under  the  express  language  of 
the  constitution,  these  principles  do  not  llihlt 
the  power  of  courts  to  punish  for  contempt  or 
as  for  contempt,  because  it  Is  asserted  that  from 
the  earliest  times  the  chancery  court  in  Eng- 
land has  possessed  and  exercised  the  power  to 
refuse  the  right  to  be  heard  to  one  in  contempt, 
and  that  a  power  so  well  established  In  Eng- 
land, before  the  adoption  of  the  constltutloa, 
and  which  has  been  so  often  exercised  shice, 
is  not  controlled  by  the  principles  of  reason 
and  Justice  Just  stated.  But  this  contention  Is 
without  solid  foundation  to  rest  upon,  and  is 
based  upon  a  too  strict  and  literal  rendering 
of  general  language  to  be  found  in  isolated 
passages  contamed  in  the  works  of  writers  on 
ancient  law  and  practice,  and  on  loose  state- 
ments as  to  the  practice  of  the  coiurt  of  chan-o 
eery  to  be  found  in  a  few  decisions  of  English^ 
courts.  Certahi  it  is  that* in  all  the  reported* 
decisions  of  the  chancery  courts  in  England 
no  shigle  case  can  be  found  where  a  court  of 
chancery  ever  ordered  an  answer  to  be  strick- 
en from  the  files,  and  denied  to  a  party  defend- 
ant all  right  of  hearing  because  of  a  supposed 
contempt  And  in  the  American  adjudications, 
while  there  are  two  cases— one  in  New  York 
and  the  other  in  Arkansas— asserting  the  exist- 
ence of  such  power,  an  analysis  of  these  cases 
and  the  authorities  upon  which  they  rely  will 
conclusively  show  the  erroneous  charactei  of 
the  conclusions  reached. 

The  foundation  for  the  assertion  that  the 
power  existed  in  and  was  exercised  by  the 
English  court  of  chancery  to  strike  from  the 
files  the  answer  of  a  defendant  in  contempt  for 
disobedience  to  an  order  made  in  the  cause, 
and  to  decree  pro  confesso  against  him,  pri- 
marily rests  upon  what  is  supposed  to  be  the 
true  construction  of  one  of  the  ordinances  of 
Lord  Bacon  (promulgated  in  1618),  which  reads 
as  follows: 

"78.  They  that  are  in  rebellion,  especially  as 
far  as  proclamation  of  rebellion,  are  not  to  be 
here,  [heard?]  neither  in  that  suit  nor  any 
other,  except  the  court  of  special  grace  suspend 
the  contempt." 

What  construction  was  given  to  this  ordi- 
nance, or  the  extent  to  which  it  was  enforced, 
by  the  court  of  chancery,  In  the  years  imme- 
diately succeeding  its  adoption,  cannot  be  pos- 
itively affirmed,  as  we  have  not  found  nor  have 
we  been  referred  to  any  decisions  made  in 
the  seventeenth  or  eighteenth  centuries  pur- 
porting to  be  based  upon  that  ordinance. 

On  the  mere  text  of  the  ordinance,  It  is  man- 
ifest that  it  does  not  necessarily  embrace  the 
power  to  enter  a  decree  pro  confesso  after  an- 
swer filed,  upon  the  theory  that  the  defendant 
was  guilty  of  contempt.  On  the  contrary,  the 
proclamation  of  rebellion  referred  to  In  the 
ordinance  was  one  of  the  then  recognized  pro- 
cesses for  the  purpose  of  compelling  an  answer 
in  the  suit    Indeed,  the  powers  cC  tlMi  cban- 
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eery  cotuts  to  punish  for  contempt  were  nor- 
mally brought  into  play,  beginning  with  an  at- 
tachment of  the  person,  and  culminating  in  the 
sequestration  of  the  property  of  the  one  in  con- 
tempt in  order  to  compel  an  appearance  and 
^answer.  Glib.  Forum  Rom.  p.  33;  Bl.  Comm* 
Jbk.  3,  p.  443.     Nowhere  in  these  works  is 

•  there  an  Intimation  that,  as  a  penalty  for  con- 
tempt, a  refractory  defendant,  not  in  default 
for  answer,  might  be  punished  by  being  dis- 
allowed the  right  to  defend  against  the  bill 
filed  In  the  caase.  So  far  from  such  being  the 
case,  as  already  stated,  a  party  who  failed  to 
appear  or  answer  was  treated  as  In  contempt, 
and  the  various  processes  for  contempt  were 
resorted  to  in  order  to  compel  his  appearance 
and  answer;  this  being  done  In  order  that  the 
conscience  of  the  court  might  be  satisfied  when 
it  entered  a  decree  In  the  cause. 

Thus,  in  the  Forum  Romanum,  Lord  Chief 
Baron  Gilbert  says  (page  36): 

"The  canonists  do  take  the  proclamation  or 
primum  decretum  to  be  quasi  litis  contestatio; 
and  therefore  the  plaintiff  may  proceed  to  his 
proofs,  and  then  the  secundum  decretum  for 
the  thing  in  demand  may  be  pronounced.  We 
hare  no  quasi  litis  contestatio  with  us  because, 
unless  the  defendant  comes  and  contests,  there 
is  no  jurisdiction  to  a  court  of  conscience,  for, 
unless  the  party  confesses  the  fraud  or  corrup- 
tion of  which  the  court  inquires,  or  it  be 
proved  upon  him,  there  is  no  sufficient  ground 
for  a  decree,  which  cannot  be  without  con- 
testatio litis. 

"But  there  are  two  cases  in  which  an  im- 
plied confession  is  a  sufficient  ground  for  a 
decree, 

'*The  first  is  when  a  man  appears  by  his 
clerk  in  court,  and  afterwards  lies  in  prison, 
and  is  brought  up  three  times  to  court  by  ha. 
cor.,  and  has  the  bill  read  tu  him,  and  he  re- 
fuses to  answer.  Such  public  refusal  In  court 
does  amount  to  the  confession  of  the  whole  bill. 

"The  second  case  is  when  a  person  appears 
and  departs  without  answering,  and  the  whole 
process  of  the  court  has  been  awarded  against 
him  after  his  appearance  and  departure,  to  the 
sequestration.  There  also  the  biU  is  taken 
pro  confesso,  because  it  Is  presumed  to  be  true 
when  he  has  appeared,  and  departs  in  spite  of 
the  court,  and  withstands  all  Its  process  with- 
out answering;  and  this  seems  to  have  been 
the  ancient  practice  of  the  civil  law,  for  Jus- 
tinian, by  the  Novel,  brought  in  the  secundum 
decretimi  in  the  absence  of  the  party;  and  the 
g  canonists,  by  a  Action  of  law,  made  the  procla- 

•  mation  quasl^lltis  contestatio;  but  by  the  ancient 
civil  law  no  decree  could  be  had  against  an  ab- 
sent person  against  whom  process  had  been  Is- 
sued, but  could  never  be  brought  in  to  appear. 
And  it  Ls  so  with  us,  that  if  the  wiiole  process 
of  the  court  be  spent,  and  the  defendant  never 
appears,  you  can  never  have  a  decree,  for  you 
can  never  make  any  proofs  against  an  abseort 
person  who  is  never  brought  into  contest,  and 
there  Is  no  foundation  for  a  decree  without 
confession  or  proofs.    However,  the  plaintiff 


has  the  benefit  of  the  seqnefltratloiif  wIiIgIi  flo* 

swers  to  the  primum  decretum." 

While  by  Act  5  Gea  IL  c.  25,  f or  want  of 
appearance,  when  a  defendant  avoided  aeryice 
of  process,  the  court  waa  authorized,  after  the 
giving  of  prescribed  public  notice,  to  order  the 
plaintiflTs  bill  to  be  taken  pro  confesso  (Da- 
vis V.  Davis,  2  Atk.  23),  tibe  text  quoted  la 
convincing  evidence  that  a  decree  was  only 
permissible  hi  the  ''court  of  conscience'*  un- 
der a  state  of  facts  which  justified  the  impli- 
cation of  an  admission  by  the  defendant  that 
the  allegations  of  the  bill  were  true,  and  that 
the  practice  was  not  pursued  as  a  punishment 
for  any  other  contempt  than  of  contumacious- 
ly refusing  to  inform  the  chancellor  of  the  de- 
fense, if  any,  possessed  by  the  defendant  In  a 
cause. 

In  stating  the  practice  with  reference  to  in- 
junction suits,  several  of  the  ancient  writers 
use  general  language  as  to  the  practice  pur- 
sued when  a  party  disobeyed  an  injunction, 
which,  perhaps,  affords  room  for  speculation 
as  to  the  extent  to  which  the  court  might  have 
proceeded  in  refusing  to  hear  a  party  who  bad 
violated  its  order,  and  had  not  purged  his 
contempt  Thus,  in  the  Practical  Register  in 
Chancery  (page  217)  it  is  said: 

"Where  an  hijunction  is  disobeyed,  on  oath 
thereof,  process  of  contempt  is  to  Issue  against 
the  contemner,  as  in  other  cases,  till  he  yield 
obedience;  nor  is  he  to  be  heard  In  the  prin- 
cipal case  till  he  yield  obedience." 

CJomyn,  in  his  Digest  ("Chajacety,**  D,  ^, 
thus  puts  it: 

"And  if,  after  service  [of  an  Injunction],  it 
shall  be  disobeyed,  all  process  for  contempt  Is* 
sues,  will  the  offender  be  taken  and  commit- 
ted  upon  an  affidavit  of  his  disobedienoe.'*^ 
Vide  Pr.  Reg.  Ch.  217.  8 

*"And  when  he  is  taken  he  shall  be  commit-* 
ted  till  he  obey,  or  give  security  for  his  obe- 
dience, and  shall  not  be  heard  In  the  principal 
case  until  he  obey."    Id. 

Whether,  in  early  chancery  times,  the  prac- 
tice was  to  stay  all  proceedings  on  the  part  of 
a  disobedient  party  defendant  until  his  con- 
tempt of  an  injunction  was  purged,  can  only 
be  surmised.  In  1788  it  seems  that  a  defend- 
ant, though  In  contempt  for  violating  an  In- 
junction, might  file  his  answer  in  the  cause. 
Robinson  v.  Lord  Byron,  2  Dickens,  703.  It  is 
not  at  all  unlikely  that  the  restriction  was  up- 
on the  party  coming  before  the  court  by  way 
of  motion  seeking  affirmative  action  by  the 
court  in  his  favor.  It  Is  certain  that  neither 
in  the  Register  nor  In  Oomyn  is  there  a  sug- 
gestion that  a  party,  while  in  contempt  for 
disobedience  of  an  Injunction,  might,  for  such 
cause,  be  defaulted  upon  the  merits. 

The  Forum  Romanum  makes  no  reference 
to  tiie  rule  or  method  of  practice  stated  in  the 
Register,  otherwise  than  as  may  be  Inferred 
from  the  statements  In  paragraph  11,  p.  IM, 
where  the  author  mentions  that  by  the  pro- 
ceeding then  in  vogue  for  punishing  for  breach 
of  an  Injunction  "a  man  is  at  once  deprived  of 
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htfl  liberty*  and  cannot  move  or  petition  but 
in  Ylncolis,  unless  the  court  otherwise  give 
leave  on  a  petition  to  hear  him.*' 

The  review  and  analysis  of  the  English  cases 
which  we  now  propose  to  make  will  demon- 
strate that  the  passages  to  which  we  have  Just 
referred  could  not  have  imported  the  power 
of  a  court  to  strike  an  answer  from  the  files, 
and  take  a  bill  for  confessed,  because  of  a 
contempt,  since  that  analysis  will  conclusively 
esttibllsh  that  there  is  no  basis  for  the  asser- 
tion that  the  courts  of  chancery  in  England 
claimed  or  exercised  the  power,  after  answer 
filed,  to  decree  pro  confesso  on  the  merits 
against  a  defendant,  merely  because  he  per- 
sisted in  disobedience  to  an  order  of  the  court, 
though  the  cases  do  show  that  the  chancery 
courts  commonly  refused  to  hear  a  defendant 
in  contempt  when  asking  at  their  hands  a  fa- 
vor. The  difference  between  the  want  of 
power,  on  the  one  hand,  to  refuse  to  one  In 
^  contempt  the  right  to  defend  in  the  principal 
^  case  on  the  merits,  and  the  existence  of  the 
•  authority,  on  the  other,  to  refuse  to*accord  a 
favor  to  one  in  contempt,  is  clearly  illustrat- 
ed by  the  whole  line  of  adjudicated  cases. 

The  cases  of  Phillips  v.  Bucks  (1683)  I'Vem. 
228,  Roper  v.  Roper  (1688)  2  Vem.  91,  and 
Maynard  v.  Pomfret  (1746)  3  Atk.  468,  do  not 
discuss  the  ordinance  of  Lord  Bacon,  but 
touch  upon  the  question  of  the  right  of  a  de- 
fendant In  contempt  to  be  heard.  In  the  first 
case  dted,  the  reporter,  in  a  marginal  note,  al- 
luding to  a  defendant  who  was  in  contempt 
for  failure  to  appear  or  answer,  says:  "One 
of  the  defendants  is  In  contempt,  and  stands 
out  to  a  sequestration,  and  the  cause  is  heard 
Against  the  other  defendants;  yet  he  may 
•come  in  and  answer,  and  the  cause  may  be 
li«ard  again  as  to  him."  In  Roper  v.  Roper, 
upon  a  decree  for  payment  of  money,  after  a 
writ  of  execution  and  an  attachment  returned, 
the  co\irt  declined  to  give  leave  to  defendant 
to  be  examined,  unless  he  gave  security  to 
abide  the  decree.  This  was  clearly  an  appli- 
cation addressed  to  the  discretion  of  the  court, 
and  therefore  a  matter  of  favor. 

In  Maynard  v.  Pomfret,  a  bill  was  brought 
against  the  defendant  for  a  discovery.  As  the 
material  part  of  the  case  depended  upon  the 
discovery,  the  defendant  would  not  answer, 
but  stood  out  the  whole  process  of  contempt  to 
a  sequestration,  and  the  bill  was  taken  pro 
•confesso,  and  there  was  a  decree  against  the 
defendant  ad  computandum.  It  was  moved, 
on  behalf  of  the  defendant,  that  the  sequestra- 
tion may  be  discharged  on  paying  the  costs  of 
cne  contempt.  The  chancellor  regarded  action 
upon  the  application  as  discretionary,  and  held 
that  the  sequestration  should  be  kept  on  foot 
to  stand  as  secnrity  for  the  appearance  of  the 
defendant  before  the  master. 

That  In  the  time  of  Lord  Clarendon  the 
practice  of  the  court  of  chancery  was  only  to 
deny  to  a  party  in  contempt  the  privilege  of 
having  favorable  action  taken  by  the  court  up- 
.on  applications  addressed  to   its  discretion, 


finds  support  not  only  In  the  earn  oC  Phinipa 
V.  Bucks,  supra,  but  alBo  In  a  decision  of  Sir 
H.  Grlmston,  M.  R.,  who,  in  refushig  an  ap- 
plication for  relief  against  a  sequestration  of  ^ 
lands  of  the  defendant  following  a  decree,  as-  3 
signed,  among  othe^reasons,  the  following:  **{2i  • 
l*he  defendant  not  having  performed  the  de- 
cree by  the  payment  of  the  money,  he  shall 
not  receive  any  favour  from  the  court  whilst 
he  stands  In  contempt'*    Bac.  Abr.  "Seques- 
tration," C;  the  marginal  reference  being  to  a 
case  entitled  Sands  v.  DarrelL 

Vowles  V.  Young  (1803)  9  Ves.  172,  was  Uke- 
wlse  an  application  to  the  favor  of  the  court 
A  decree  absolute  had  been  entered  after  a  de- 
cree nisi,  against  a  defendant  who  was  in  de- 
fault, and  consequently  In  contempt  He  ap- 
plied for  a  rehearing,  and  in  the  course  of  an 
opinion  granting  the  application  upon  terms 
Lord  Eldon  said,  not  citing  authority:  "As 
to  contempt,  the  general  rule  is  that  the  pai^ 
ties  must  dear  their  contempt  before  they  can 
be  heard.**  The  language  of  the  chancellor 
necessarily  related  to  the  question  before  it; 
that  is,  an  application  for  a  rehearing,  ad- 
dressed to  the  exercise  of  discretion.  Stating 
the  general,  and  not  the  invariable,  rule,  im- 
plied the  possible  existence  of  exceptions  to 
such  rule. 

Anon.  (1806)  15  Yes.  174,  was  a  case  where 
the  defendant,  being  in  default  for  not  an- 
swering, filed  an  answer  without  making  any 
stipulation  for  the  payment  of  costs,  and  also 
moved  to  dismiss  the  bill  for  want  of  prosecu- 
tion. Upon  the  authority  of  the  passage  in 
Vowles  V.  Young,  just  quoted,  counsel  for  the 
complainant  objected  that  the  defendant  could 
not  make  the  motion,  or  take  any  step  to  the 
prejudice  of  the  plaintiflT,  until  the  contempt 
was  discharged.  The  lord  chancellor  said: 
**The  general  rule  that  has  been  referred  to  is 
perfecUy  true,— that  a  party  who  has  not 
cleared  his  contempt  cannot  be  heard."  The 
plaintiff,  however,  was  held  to  have  waived 
the  right  to  treat  the  defendant  as  being  In 
contempt,  because  he  had  excepted,  and  re- 
plied to  the  answer,  without  insisting  upon  the 
costs,  and  enforcing  his  process  of  contempt 
Presumably,  the  general  rule  here  referred  to 
was  that  to  which  we  have  already  adverted, 
viz.  the  power  of  a  chancellor  to  refuse  to 
grant  a  favor  to  one  In  contempt  The  facts 
brought  the  case  under  this  rule,  since  the  de- 
fendant, who  was  in  contempt  for  not  paying 
the  costs  on  filing  his  answer,  sought  to  Invoke 
the  aid  of  the  court  to  dismiss  the  plaintiff's  c 
bill  for  failure  to  prosecute  the  suit  5 

•Heyn  v.  Heyn,  Jac.  49,  decided  in  1821,  was  • 
a  case  where,  after  a  decree  pro  confesso  upon 
default  for  answer,  the  defendant  moved  iiat 
a  sequestration  which  had  been  issued  against 
his  property  for  not  putthig  in  his  answer 
might  be  discharged  upon  payment  of  costs, 
and  that  he  might  be  allowed  to  attend  the 
master  upon  the  taking  of  the  accounts  direct- 
ed by  the  decree.  The  lord  chancellor  ob- 
seiTed  that  an  answer  which  had  been  put  In 
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after  an  order  for  taking  the  bin  pro  confesso 
ought  not  to  be  noticed,  and  that  it  could  not 
vary  the  decree  which  had  been  rendered. 
He,  however,  granted  the  application  upon 
conditions,  being  of  opinion  tliat  tlie  defendant 
was  not  at  liberty  to  go  before  the  master 
without  an  order.  The  mere  statement  of  ttiis 
case  demonstrates  that  it  Involved  purely  a 
question  of  whether  the  chancellor  would  ac- 
cord to  the  defendant  a  favor  or  privilege. 

In  Claris  v.  Dew  (1829)  1  Russ.  &  M.  103, 
the  plaintiff  applied  for  the  appointment  of  a 
receiver,  and  It  was  objected  by  the  defend- 
ants that,  as  the  plaintiff  was  in  contempt  of 
court  for  disobeying  certain  orders  In  another 
cause  pending  between  the  same  parties,  he 
ought  not  to  be  heard  In  this.  All  that  was 
paid  by  the  lord  chancellor  on  the  subject  un- 
der review  was  as  follows: 

"That  the  practice  was  the  same,  he  appre- 
hended, in  equity  as  at  law,  that  a  party 
would  not  move  until  he  cleared  his  contempt; 
but  that  the  rule  must  be  confined  to  proceed- 
ings in  the  same  cause,  otherwise  the  conse- 
quence would  be  that  a  party  who  was  utterly 
unable  to  comply  with  an  order  of  the  court 
might  be  prevented  from  afterwards  prosecut- 
ing any  claims,  however  Just,  against  the 
person  who  had  succeeded  in  obtaining  that 
order.  Here  the  suit  was  between  the  same 
parties,  but  It  had  reference  to  distinct  prop- 
erties/' 

It  will  be  seen  that  this  conflicts  with  the 
literal  language  of  Lord  Bacon*s  ordinance, 
which  was  that  a  party  should  not  be  heard, 
"neither  In  that  suit  nor  any  other,"  etc. 

Several  decisions  of  the  rolls  court  in  Ire- 
land bearing  upon  the  question  are  contained 
^  hi  the  first  volume  of  Hogan*s  Reports. 
2    Thus,  In  Anon.  v.  Lord  Gort  (1823)  page 
•  T7,    a   receiver   was  •moved    for   on    process 
against  the  defendant,  who  opposed  the  appli- 
cation.    Counsel  for  plaintiff  Insisted  that,  as 
the  defendant  was  in  contempt,  lie  should  not 
be  heard  unless  he  purged  his  contempt,  citing 
Vowles  v.  Young,  supra.     The  master  ot  the 
rolls  said: 

•*The  general  rule  Is  that,  when  a  party  Is 
In  contempt,  he  will  not  be  allowed  to  oppose 
the  relief  sought  by  the  plaintiff,  by  contra- 
dicting the  allegations  in  his  bill,  or  bringing 
forward  any  defense,  or  alleging  new  facts; 
neither  will  he  be  heard  by  affidavit,  except  It 
be  made  with  a  view  of  purging  his  contempt; 
but  he  may  be  heard  to  direct  the  attention  of 
the  court  to  any  error  or  insufficiency  in  the 
plalntlfTs  own  case,  as  made  by  the  bill,  as, 
for  example,  If  it  should  appear  by  the  bill 
that  plaintiff's  charge  only  extends  over 
Whiteacre,  and  the  plaintiff,  by  motion,  sought 
a  receiver  over  Blackacre." 

The  application  for  a  receiver  would  seem 
to  have  been  one  of  the  steps  In  the  process  of 
punishment  for  contempt  for  not  answering. 
Thus,  In  the  case  of  Fltpatrick  v.  Hawkshaw, 
1  Hogan,  82,  a  motion  was  made  for  the 
appointment  of  a  receiver  on  process  against 


the  defendant,  and  in  the  marginal  note  It  It 
said:  "A  defendant  who  has  appeared,  but  is 
In  contempt  for  not  answering,  is  entitled  to 
notice  of  a  motion  for  a  receiver  on  process." 

A  further  Indication  that  the  rule  was  not 
understood  to  operate  to  deny  to  a  defendant 
a  hearing  upon  matters  of  strict  right  is  shown 
by  the  case  of  Cooke  y.  De  Montmorency,  1 
Hogan,  181,  where  It  was  held  that,  though  a 
party  was  in  contempt,  he  might,  notwith- 
standing, apply  for  and  obtain  time  to  answer 
the  bill,  and  an  order  on  the  plaintiff  to  stay 
the  entry  of  process  in  the  meantime. 

In  the  case  of  Valle  v.  O'Reilly,  1  Hogan,. 
109,  complainant  moved  for  the  appointment 
of  a  receiver  on  process  against  the  defendant, 
on  an  affidavit  stating  that  the  bill  was  filed 
to  raise  the  arrears  of  an  annuity  which  was 
still  due.  The  contempt  would  seem  to  have 
consisted  In  failure  to  answer.  After  obsenr- 
Ing  that  the  estate  was  in  the  possession  of  a 
receiver  in  another  cause,  the  master  of  the 
rolls  said: 

"As  this  defendant  Is  hi  contempt,  he  cannot « 
be  heard  to*dlspute  or  deny  the  plaintiff's  case,? 
as  disclosed  by  his  bill;  but  he  may  be  heard 
to  point  out  the  irregularity  or  Impropriety  of 
any  application  made  by  his  antagonist  I 
must  refuse  this  motion,  and  give  the  defend- 
ants  the  cost  of  appearing  here  this  day." 

The  cases  of  Howard  v.  Newman,  1  MoIL 
221,  and  Odell  v.  Hart,  Id.  492,  were  decided 
by  the  lord  chancellor  In  1828.  In  Howard  t- 
Newman  a  rule  to  refer  the  blU  for  imperti- 
nence was  obtained  by  the  defendant,  against 
whom  there  was  process  for  want  of  an  an- 
swer. The  rule  was  discharged,  the  lord  chan- 
cellor saying:  "A  party  in  contempt  Is  not 
to  be  heard  until  his  contempt  Is  cleared,  ex- 
cept only  to  complain  that  he  is  irregularly  pat 
In  contempt,  and  ought  not  to  be  so.  He  it 
precluded  from  applying  for  any  order  of  any 
kind."  Of  course,  refusal  to  allow  a  -party 
to  move  until  he  has  answered,  and  when  be 
was  in  default  for  not  answering,  cannot  possi- 
bly be  construed  as  supporting  the  contention 
that,  when  a  defendant  bad  regularly  answer- 
ed, his  answer  might  be  stricken  from  the  flleSy 
and  the  case  be  decided  as  though  no  answer 
had  ever  been  filed. 

In  Odell  v.  Hart  a  motion  was  made  on  be- 
half of  the  defendant  to  set  aside  as  irregular 
an  order  which  awarded  an  attachment  abso- 
lute (instead  of  conditional)  In  the  first  In- 
stance against  him  for  not  bringing  in  title 
deeds  according  to  a  previous  order.  It  waa 
objected  that  the  defendant,  being  de  facto 
In  contempt,  ought  to  appear  In  yinculis;  citing 
Vowles  V.  Young,  9  Ves.  172. 

The  lord  chancellor  said: 

"A  party  In  contempt  may  move  by  counsel 
to  set  aside  the  order  against  him,  by  whidi 
he  Is  declared  to  be  In  contempt,  for  irregular- 
ity in  that  order,  without  coming  in  yinculis, 
but  for  no  other  purpose,  withont  submitting 
himself  to  custody." 

In  other  words,  the  party  in  contempt,  wtmi 
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not  in  custody,  cannot  apply  to  the  conrt  for 
an  order  except  to  set  aside  for  Irregularity 
the  order  adjudging  him  guilty  of  contempt 

In  Ricketts  v.  Momington,  7  Sim.  200,  decid- 
ed in  1834,  we  find  the  first  adjudicated  case 
o  directly    referring   to   the   seventy-eighth   or- 
^dinance  of  Ix)rd  Bacon.    On  the  authority  of 

•  the*ordinance  and  the  case  of  Vowles  v.  Young, 
supra,  defendant  objected  to  the  cause  being 
heard,  on  the  ground  that  the  plaintiff  was  in 
contempt  for  disobedience  of  an  order  in  the 
case.  The  opinion  rendered  by  the  vice  chan- 
cellor is  as  follows: 

'^Suppose  the  defendant  had  moved  to  dismiss 
the  bill,  the  plaintiff,  notwithstanding  he  was 
in  contempt,  might  have  come  forward,  and 
assigned  reasons  why  his  bill  should  not  be 
dismissed. 

"Lord  Bacon's  order,  as  administered  In 
practice,  is  confined  to  cases  where  parties  who 
are  In  contempt  come  forward  voluntarily, 
and  aslc  for  indulgences.  But  the  rules  of  the 
court  make  ft  imperative  on  the  plaintiff  to 
bring  his  cause  to  a  hearing  at  a  certain  time; 
and  therefore  the  cause  must  proceed." 

Barker  v.  Dawson  and  Parry  v.  Ferryman 
were  decided,  respectively,  in  1836  and  1838, 
and  are  reported  in  1  Ckwp.  t  Cott.  207.  The 
general  rule  was  stated  to  be  that  a  party  in 
contempt  could  not  be  heard  on  other  matters; 
but  it  was  held  that  there  were  exceptions  to  it, 
as  where  an  order  which  was  alleged  to  be  Ir- 
regular was  obtained  subsequent  to  a  con- 
tempt, and  it  was  sought  to  set  it  aside  for  ir- 
regularity, and  "where  the  party  in  contempt 
was  merely  protecting  himself,"  in  both  of 
which  cases  the  rule  was  held  not  to  apply. 
The  lord  chancellor  said  that  to  extend  the  rule 
to  the  case  of  an  order  made  subsequent  to  the 
contempt  "would  place  the  party  in  contempt 
too  much  at  the  mercy  of  his  adversary." 

King  V.  Brj-ant  (1838)  8  Mylne  &  0.  191, 
was  a  foreclosure  suit,  in  which  the  defendant, 
after  appearance,  was  in  contempt  for  want  of 
an  answer,  and  was  imprisoned  under  attach- 
ment A  decree  was  subsequently  taken  pro 
confesso  ordering  an  account,  and  the  proceed- 
ings before  the  master  were  had  ex  parte,  with- 
out notice  to  the  defendant.  An  application 
was  made  by  the  defendant,  praying  that  the 
order  confirming  the  report  of  the  master  might 
be  discharged,  and  that  it  might  be  referred 
back  to  the  master  to  review  his  report  An 
•0  objection  made  before  the  vice  chancellor  was 

•  renewed  on  appeal,  viz.* that  the  defendant  was 
not  entitled  to  be  heard,  because  in  contempt 
The  lord  chancellor,  however,  decided  that  the 
defendant  was  entitled  to  be  heard  to  show 
that  the  plaintiff  had  been  irregular  in  his 
mode  of  prosecuting  the  decree,  and  also  said 
(page  100): 

"If  the  plaintiff  ought  to  have  served  war- 
rants on  the  defendant  [to  attend  before  the 
master],  and  If  he  ought  to  have  served  him 
with  the  order  nisi,  it  would  be  a  most  unjust 
extension  of  the  rule  against  parties  In  con- 
tempt to  take  away  a  man's  estate  without  glv- 
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ing  him  any  opportunity  of  coming  In  and  pro- 
tecting himself. 

"The  court  will  not  hear  a  party  hi  contempt 
coming  himself  into  court  to  take  any  advan- 
tage of  proceedings  in  the  cause;  but  such  a 
party  is  entitled  to  appear  notwithstanding, 
and  resist  any  proceedings  taken  against  him; 
and  it  would  be  a  very  easy  way  of  evading 
that  rule  if  his  adversary,  instead  of  givhig 
him  notice,  were  to  avoid  serving  him,  and 
then  to  say  that  he  could  not  take  advantage 
of  the  rule  in  order  to  impeach  the  previous 
proceedii^s.  However,  there  is  no  such  prac- 
tice.   •    •^  • 

"The  court  punishes  the  defendant's  default 
in  refusing  to  answer  by  giving  to  the  plain- 
tiff the  benefit  of  a  decree  upon  the  bill  as  con- 
fessed; but  there  the  advantage  stoi»,  and, 
when  the  decree  is  once  pronounced,  tnfe  sub- 
sequent duty  of  the  court  and  its  officers  is  to 
execute  that  decree  In  the  ordinary  way.  Ac- 
cordingly, no  authority  is  to  be  found  in  sup- 
port of  the  proposition  that,  upon  a  decree  tak- 
ing the  bill  pro  confesso,  and  directing  an  ac- 
count, the  account  may  be  prosecuted  ez  parte. 
The  case  of  Dominicetti  v.  Latti  [2  Dickens, 
588]  shows  that  in  the  year  1781  the  prac- 
tice was  considered  to  be  directly  otherwise. 
«    •    • 

"The  plaintiff  here  has  miscarried.  He  has 
proceeded  ex  parte,  when  he  ought  to  have 
proceeded  by  warrants,  and  the  present  appli- 
cation is  to  protect  the  defendant  against  an 
order  for  a  foreclosure,  obtained  upon  an  hr- 
regular  report,  which  can  only  be  considered  as 
a  nuUity." 

In  Wilson  V.  Bates,  8  Mylne  A  0.  197,  thej) 
plaintiff,  while  ln*contempt  and  in  the  custody? 
of  the  sheriff  for  failure  to  pay  the  costs  of  a 
motion,  sued  out  an  attachment  against  the 
defendants  for  want  of  an  answer,  under 
which  the  defendants  were  arrested,  and  there- 
upon entered  into  bail  bonds.  The  vice  chan- 
cellor having  refused  a  motion,  on  behalf  of 
the  defendants,  that  the  attachments  against 
them  might  be  set  aside,  and  that  the  bail 
bonds  might  be  ordered  to  be  canceled,  the 
motion  was  renewed  before  the  lord  chancel- 
lor, by  way  of  appeal.  Counsel  for  defendants 
contended  that  the  proceedings  of  the  plaintiff 
were  irregular,  because  a  party  in  contempt 
could  not  take  any  proceedings  in  the  cause, 
and  cited  the  seventy-eighth  ordinance  of  Lord 
Bacon  and  Vowles  v.  Yoimg,  supra.  Counsel 
for  plaintiff  characterized  the  proposition  that 
a  plaintiff  could  not  take  any  step  In  a  cause, 
for  the  reason  that  an  attachment  had  Issued 
for  nonpayment  of  costs,  "as  new,  and,  if  es- 
tablished, would  be  a  dangerous  extension  of 
the  ordinary  rule  with  respect  to  parties  in  con- 
tempt" The  lord  chancellor,  after  alluding 
to  the  fact  that  no  case  upon  the  point  had 
been  produced,  and  that  the  argument  was 
nminly  grounded  upon  the  seventy-eighth  ordi- 
nance of  Lord  Bacon,  said  {page  200): 

'That  ordinance,  although  the  foundation  of 
the  practice,  can  only  he  conafroed  now  .^ 
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tbe  practice  whteh  ha«  since  preyalled  with 
reference  to  it.  It  is  quite  obvious  that  Its 
terms,  if  strictly  acted  upon,  would  produce 
a  yery  different  state  of  practice  from  that 
which  is  recognized  in  modem  times.  If  I  had 
to  decide  upon  that  in  the  first  Instance,  and 
were  called  upon  to  settle  a  rule  for  future 
guidance,  I  certainly  never  should  lay  down 
any  such  rule.  It  would  seem  extraordinary 
that  a  party  who  may  not  be  able  to  pay  the 
costs  of  a  refused  motion  should  be  therefore 
absolutely  stopped  from  asserting  his  rights. 
At  the  same  time,  if  the  practice  be  establish- 
ed, it  would  not  be  for  me  to  alter  it  Now, 
although  it  may  be  generaUy  true  that  a  party 
In  contempt  cannot  be  heard  to  make  a  motion, 
he  is  nevertheless  permitted  to  be  heard  upon 
a  motion  to  get  rid  of  that  contempt,— a  case 
^  for  which,  so  far  as  I  can  see,  Lord  Bacon's 
eQ  ordinance  makes  no  provision.  It  la  also  well 
7  settled  that,  if  a  party  in*contempt  is  brought 
Into  court  by  any  proceedings  taken  against 
him,  he  has  a  right  to  be  heard  in  his  defense, 
and  in  opposition  to  those  proceedings,— an- 
other case  which  is  inconsistent  with  Lord  Ba- 
con's ordinance,  if  construed  strictly." 

The  conclusion  was  reached  that  there  was 
an  absence  of  all  authority  to  sustain  the 
propoBltion  contended  for,  and  that  the  vice 
chancellor  was  right  in  permitting  the  plain- 
tiff to  proceed  in  the  cause. 

In  Bickford  v.  Skewes  (1839)  10  Sim.  193, 
plaintiff  moved  to  defer  the  trial  of  a  cause 
until  the  defendant  had  cleared  himself  of  a 
contempt. 

The  vice  chancellor  said  (page  196): 

''The  motion  now  before  me  is  one  of  the 
first  impression.  A  party  who  is  in  contempt 
may  at  any  time  clear  his  contempt.  At  the 
time  the  lord  chancellor's  order  was  made,  the 
defendant  was  not  in  contempt  That  order 
Is  still  In  full  force,  and  I  cannot  understand 
how  the  circumstance  that  the  defendant  had 
subsequently  come  in  contempt  can  give  to 
the  plaintiff  the  right  to  postpone  the  trial  of 
this  action,  which,  to  a  certain  extent,  he  is 
under  an  obligation  to  try.  The  defendant  may, 
perhaps,  clear  his  contempt  before  the  trial; 
but,  whatever  may  be  the  circumstance  of 
the  defendant,  the  order  of  the  court  may  re- 
main as  it  is.  Although  the  cases  cited  afford 
some  countenance  for  this  application,  I  can- 
not think  that  they  warrant  it,  and  therefore 
I  shall  refuse  the  motion  without  costs." 

Here  it  appears  that  the  defendant,  though  in 
contempt,  was  conceded  to  be  entitled  to  par- 
ticipate in  the  trial  of  the  cause. 

In  Everett  v.  Prythergch  (1841)  12  Sim.  363, 
it  was  held  that  a  defendant,  though  himself 
In  contempt  for  want  of  answer,  might  except 
to  the  bill  for  scandal,  but  not  for  imperti- 
nence. 

In  Cattell  v.  Simons,  5  Beav.  396,  it  was 
held  that  it  was  competent  for  a  plaintiff, 
though  in  contempt,  to  refer  for  scandal  and 
impertinence  to  an  affidavit  filed  on  the  part  of 
tlM  defendant  in  opposition  to  a  motion  filed 


by  the  plaintiff,  while  he  was  In  contempt  for 
nonpayment  of  costs,  asking  that  coats  be  set^ 
off  between  the  parties.    The  mast^  of  the§ 
•rolls  said  that  the  motion  was  one  whidi  the^ 
plaintiff  was  clearly  entitled  to  make,  being 
an  application  for  relief  agahist  the  process 
of  attachment 

In  Morrison  r.  Morrison  (1844)  4  Hare,  600,  It 
was  held  that  a  party  in  contempt  for  nonpay- 
ment of  costs,  and  who  had  been  served  with 
an  order  nisi  to  confirm  a  report,  might  not- 
withstanding his  contempt,  take  exceptions  to 
the  report,  and  draw  up,  pass  and  enter  an  or- 
der to  set  down  the  exceptions,  and  might  also 
present  and  be  heard  np<m  his  petition  to  dis- 
charge the  report  as  Irregular,  and  for  leave  to 
open  the  accounts  allowed  in  former  reports, 
on  the  ground  that  items  therein  were  allowed 
in  the  absence  of  the  petitioner,  and  while  tbe 
suit  was  abated.  A  motion  to  discharge  the 
order  setting  down  the  exceptions,  and  that 
the  exceptions -might  be  taken  off^the  files,  was 
made,  upon  the  ground  that  a  party  In  con- 
tempt cannot  take  any  active  step  in  the  cause 
until  he  had  cleared  his  contempt  Counsel, 
in  opposition  to  the  motion,  contended  that 
the  steps  taken  by  the  defendant  were  purely 
defensive,  and  characterized  as  ''most  extrava- 
gant" the  proposition  "that  a  party  who  was 
unable  to  pay  a  sum  for  costs  should  be  pre- 
cluded from  taking  any  step  in  a  cause,  while 
his  adversary  might  proceed,  and  his  entire 
rights  on  the  subject  of  the  suit  be  concluded, 
without  allowing  him  to  be  heard.'*  Hie  vice 
chancellor  held  (page  594)  that: 

"What  the  petitioner  is  in  truth  dohig  is 
seeking  to  protect  himself  against  the  proceed- 
ings which  have  been  taken  in  the  cause; 
and  the  cases  of  Wilson  v.  Bates  [8  Myine  A 
G.  197]  and  King  v.  Bryaivt  [Id.  101]  show 
that  in  such  a  case  the  being  in  contempt  will 
not  now  prevent  i^  it  ever  would  have  pre- 
vented, the  party  ftrom  applying  to  the  court*' 

In  Oldfield  v.  Ck>bbett  (1845)  1  PhlL  Oh.  013, 
it  was  held,  among  other  things,  that  a  party 
who  is  In  contempt  for  nonpayment  of  costs 
in  the  suit  is  not  thereby  prevented  ftom  mov- 
ing for  leave  to  defend  it  in  forma  pauperis. 

Chuck  v.  Gremer,  1  Ooop.  t  Cott  205,  was 
decided  in  1846.    A  defendant  having  unsuc- 
cessfully sought  to  dissolve  an  injunction  ob- 
tained ex  parte,  gave  notice  of  motion  by  way^ 
of  appeal.    It  was  objected  that  the  defendant^ 
could  not  be^heard,  because  previously  to  the*, 
giving  of  notice  an  attachment  had  Issued 
against  him,  when  abroad,  for  not  having  put 
in  an  answer.   The  decision  upon  this  objection 
is  thus  reported: 

"The  lord  chancellor  said  he  was  of  opinion 
that  the  appeal  motion  could  not  proceed.  That 
a  party  was  entitled  to  be  heard,  if  his  object 
was  to  get  rid  of  the  order  or  other  proceeding, 
which  placed  him  in  contempt,  and  he  was 
also  entitled  to  be  heard  for  the  purpose  of  re- 
sisting or  setting  aside  for  irregularity  any  pro- 
ceedings subsequent  to  his  contempt;  but  he 
was  not  generally  entitled  to  take  a  proceed- 
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log  In  tbe  cause  for  Jils  owH  benefit    That 

there  were  ezceptiona  to  the  last  rule*  but  they 
were  few  in  number." 

In  FutYoye  v.  Kennaid  0860)  2  Qlff.  110, 
tbe  plaintiff  moved  to  discbarge  an  order  in 
the  cause,  and  the  defendants  took  the  prelim- 
inary objection  that  the  plaintiff,  being  in  con- 
tempt for  the  nonpayment  of  the  costs  of  a 
motion,  whlcb  had  been  refused  with  costs, 
could  only  be  heard  to  purge  his  contempt. 
On  the  intimation  of  the  vice  chancellor  that 
he  thought  the  objection  could  not  be  main- 
tained, the  objection  was  not  pressed,  and  the 
motion  was  heard  and  refused. 

In  Fry  y.  Ernest  (1863)  12  Wkly.  Rep.  07,  a 
bill  was  filed  by  mortgagees  for  the  purpose 
of  enforcing  thehr  security.  The  defendant 
put  in  his  answer,  and  also  filed  a  bill  in  the 
cause  of  Bmest  against  Partridge  (to  which 
Fry  and  several  others  were  made  defendants) 
for  the  purpose,  among  other  things,  of  setting 
aside  the  mortgage  security.  A  demurrer  be- 
ing allowed  to  this  bill,  Ernest  afterwards  filed 
in  Fry  against  Ernest  a  concise  statement,  con- 
taining in  substance  the  same  averments  as 
those  in  Ernest  against  Partridge,  and  ex- 
hibited interrogations  for  the  examination  of 
the  plahitiff  Fry.  Upon  a  summons  taken  out 
by  the  plaintiff,  the  chief  clerk  made  an  order 
enlarging  the  plaintiffs  time  to  answer  tbe 
interrogatories  for  one  month,  after  payment 
by  tbe  defendant  of  tbe  costs  of  the  demurrer 
In  Ernest  against  Partridge.  Counsel  for  the 
plaintiff  contended  that  the  concise  statement 
must  be  treated  merely  as  a  cross  biU,  and 
that  the  defendant  could  not  be  allowed  to 
^harass  the  plaintiff  with  a  second  cross  bill 
fj  until  be  had  paid  the  costs  of  the  first. 
•  ••'Wood,  V.  C,  said  that,  according  to  the 
general  rule,  a  defendant,  though  in  contempt, 
was  at  liberty  to  take  every  step  necessary  for 
bis  defense.  He  looked  upon  this  mode  of 
proceeding  as  of  a  nature  purely  defensive, 
and  the  defendant  was  therefore  entitled  to 
file  a  concise  statement  and  interrogatories, 
wblch  were  material  for  his  defense,  and  the 
plaintiff  must  answer  within  the  usual  time. 
The  order  of  the  chief  clerk  would  be  dischar- 
ged with  costs;  such  costs,  however,  as  the 
defendant  was  In  default  for  his  former  costs, 
were  not  to  be  paid  to  him." 

In  Haldaner.  Eckford  (1860)  L.  R.  7  Eq.  425, 
tt  was  held  that  although  a  defendant  is  in 
contempt,  not  for  nonpayment  of  costs,  but  for 
noncompliance  with  orders  of  the  court,  he  is 
entitled  to  take  any  step  required  for  the  pur- 
poses of  his  defense.  The  report  of  the  case 
(page  426)  reads  as  follows: 

'^The  vice  chancellor  said  that  although  tbe 
contempts  committed  have  been  of  the  most 
flagrant  kind,  as  these  documents  were  re- 
quired by  the  defendants  for  the  purposes  of 
defending  themselves,  he  had  no  Jurisdiction 
to  refuse  the  order." 

In  Chatterton  v.  Thomas  (1886)  36  Law  J. 
Oh.  602,  a  plaintiff  in  contempt  was  held  to  be 
at  liberty  to  proceed  with  the  cause  In  the  or- 


dlnazy  way;  aii9  a  qtedal  order  for  leave  to 
amend  was  granted  to  him. 

Other  decisions  lllustraUng  the  general  rule 
that  a  party  In  contempt  cannot  be  heard  to 
ask  a  favor  are  digested  by  Ohltty  in  his  Eq- 
uity Index  (volume  5,  p.  4366);  but  it  is  un- 
necessary to  particularly  refer  to  them,  as 
none  of  them  are  relied  on  in  argument,  or 
change  the  result  of  the  foregoing  cases. 

It  is  manifest  from  this  review  of  the  Eng- 
lish cases  that  they  lend  no  support  wliatever 
to  the  claim  that  the  English  court  of  chan- 
cery claimed  to  exercise  the  power  to  strike 
out  an  answer,  and  render  a  decree  pro  cod- 
fesso,  as  a  punishment  for  contempt.  It  also 
clearly  establishes  tliat  the  seventy-eighth  or- 
dinance of  Lord  Bacon  was  never  construed 
or  enforced  according  to  its  strict  import,  if, 
under  that  Import,  it  authorized  the  conclusion 
that  a  power  existed  In  a  court  of  chancery^ 
to  condemn  without  a  hearing.  ^ 

•  The  conclusion  which  we  have  reached  ac* 
cords  with  that  of  Danlell  who,  In  his  Chan- 
cery Pleadings  and  Practice  (volume  1,  pp. 
♦5()4,  ♦SOS),  says: 

''Besides  the  personal  and  pecuniary  incon 
venlence  to  which  a  party  subjects  himself 
by  a  contempt  of  the  ordinary  process  of  tho 
court,  he  places  himself  In  this  further  predic- 
ament, viz.  that  of  not  being  in  a  situation  to 
be  heard  in  any  application  which  he  may  be 
desirous  of  making  to  the  court.  Lord  Cbjel' 
Baron  Gilbert  lays  it  down  that  *upon  this 
head  it  is  to  be  observed,  as  a  general  rule, 
that  the  condemner,  who  Is  in  contempt,  Is 
never  to  be  heard,  by  motion  or  otherwise,  till 
he  has  cleared  his  contempt,  and  paid  tlie 
costs;  as,  for  example,  if  he  comes  to  move 
for  anything,  or  desires  any  favor  of  the 
court.'    •    •    • 

"The  rule  that  a  party  in  contempt  cannot 
move  till  he  has  cleared  his  contempt  is,  In 
practice,  confined  to  cases  where  such  party 
comes  forward  voluntarily,  and  asks  for  an 
indulgence;  and  therefore  a  defendant  cannot 
object  to  a  cause  being  heard  because  the 
plahitiff  is  in  contempt  So,  a  defendant  in 
contempt  Is  entitled  to  production  of  docu- 
ments." 

The  learned  author  nowhere  suggests  in  his 
treatise  that  under  any  conceivable  circum- 
stance has  a  court  of  chancery  in  England 
ever  allowed  a  decree  pro  confesso  to  be  taken, 
otherwise  than  upon  default  for  api>earance 
for  answer.  See  chapter  11,  p.  *517,  "On  Tak- 
ing Bills  pro  Ck>nfesso." 

The  decisions  in  this  country,  with  two  ex- 
ceptions, which  we  have  in  the  outset  referred 
to,  substantially  maintain  the  view  we  have 
reached  of  the  question  under  consideration. 
An  early  case  holding  the  correct  rule,  viz. 
that  a  party  hi  contempt  was  not  entitied  to  be 
heard  upon  an  appUcation  not  of  strict  right, 
but  a  matter  of  mere  favor.  Is  Johnson  v.  Pin- 
ney,  1  Paige,  646,  decided  in  1829.  In  that 
case,  after  an  order  had  been  entered  closing 
the  proofs,  the  defendant  applied  for  a  corn- 
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mission  to  take  the  testimony  of  a  witness. 
Objection  was  made  that  the  defendant  was 
in  contempt  for  not  pa3ing  a  bill  of  costs  on 
a  motion  previously  made  by  him  to  dissolve 
^an  injunction  in  the  suit.  In  granting  the  ap- 
5  plication,  upon  terms,  the  chancellor  said:  "It 

•  is  a  general*  rule  that  a  party  cannot  apply  to 
the  court  for  a  favor  while  he  Is  in  contempt 
Vowles  V.  Young,  9  Ves.  173;  Pr.  Reg.  Ch. 
138;  Green  v.  Thompson,  1  Sim.  &  S.  121." 
The  doctrine  of  this  decision  was  adopted  by 
the  supreme  court  of  New  Hampshire  in  Rob- 
inson V.  Owen  (1865)  46  N.  H.  88. 

In  1846,  in  EUingwood  v.  Stevenson,  4 
Sandf .  Ch.  366,  the  bill  having  been  taken  pro 
confesso  when  the  defendant  was  in  default 
for  not  answering,  a  motion  was  made  to 
open  the  default  and  for  other  relief.  Tbe 
vice  chancellor  said  (page  368): 

"(3)  The  motion  to  open  the  default  for  not 
answering  would  be  granted  upon  terms,  but 
for  the  contempt  for  whlcB'the  attachment  is 
ordered.  His  application  is  made  to  the  fa- 
vor of  the  court,  and  he  cannot  be  heard  until 
his  contempt  be  purged.  Gilb.  Forum  Rom. 
102;  1  Danlell,  Ch.  Prac.  655;  Johnson  v. 
Finney,  1  Paige,  646." 

In  Brinkley  v.  Brinkley,  47  N.  Y.  40, 49,  after 
reviewing  the  authorities,  it  was  held  that  a 
court  which  has  control  of  Its  own  proceedings 
can  refuse  the  benefit  of  them  to  the  party  in 
contempt,  when  asked  as  a  favor,  and  can 
prevent  him  from  taking  any  progressive  pro- 
ceedings against  his  adversary,  but  it  has  no 
power  to  stay  him  in  his  proceedings  by  mo- 
tion or  appeal,  where  the  object  is  to  rid  him- 
self of  the  alleged  contempt,  or  show  that  the 
order  which  he  did  not  obey  was  erroneous. 
While  the  order  reviewed  provided  that,  un- 
less the  defendant  complied  with  a  certain 
order,  his  answer  should  be  stricken  out,  and 
the  cause  should  proceed  as  though  there  was 
€10  answer,  the  reviewing  court  held  that  the 
order  in  this  particular  was  conditional,  and 
uot  final  and  absolute,  and  was  therefore  not 
appealable. 

However,  in  the  case  of  Walker  v.  Walker, 
S2  N.  Y.  260,  the  court  of  appeals  of  New  York 
declared  that  the  rule  was  broader  than  that 
laid  down  in  Brinkley  v.  Brinkley,  and  main- 
tained also  that  it  had  been  enforced  with 
much  rigor  by  the  English  courts,  and  con- 
cluded its  consideration  of  the  subject  by  say- 
ing: '"That  there  has  long  been  exerted  by 
the  court  of  chancery  in  England  the  power 
to  refuse  to  hear  the  defendant  when  he  was 
in  contempt  of  the  court  by  disobeying  its  or- 
t?ders,  and  that  that  power  was  in  the  courts 

•  of *chancery  of  this  country."  The  expression 
**the  power  to  refuse  to  hear  the  defendant" 
was  manifestly  Intended  to  be  understood  as 
meaning  that  a  court  of  equity  might  disre- 
gard any  answer  lawfully  filed  by  the  defend- 
ant, and  proceed  to  adjudicate  upon  the  claim 
of  the  adversary  party  as  though  in  contempt 
<or  want  of  answer.  In  the  case  before  the 
court,  the  answer  of  a  defendant  in  a  divorce 


suit  had  been  stricken  firom  tlie  fflea  for  fail- 
ure to  obey  an  order  to  pay  alimony  and  conn- 
sel  fees,  though  a  decree  was  not  granted  aa  a 
matter  of  course,  but  a  reference  had  been  di- 
rected to  take  proof  of  the  facts  stated  in  the 
complaint  Immediately  after  stating  that 
the  rule  was  broader  than  that  laid  down  tn 
the  Brinkley  Case,  the  learned  judge  who  de- 
livered the  opinion  of  the  court  said  {page 
262): 

"Chief  Baron  Gilbert  lays  it  down  in  hit 
Forum  Romanorum  (page  33)  that,  If  the  de- 
fendant appeared  before  the  secundum  de- 
cretum,  he  was  liable  to  a  mulct,  for  hie  could 
not  be  heard  in  the  cause  till  he  bad  cleared 
his  contempt*  *  *  *  It  is  suggested  in 
Cooper*s  Cases  (t.  Ck)tt  209)  that  this  is  mere- 
ly a  statement  of  the  practice  according  lo  the 
canon  law.  But  the  chief  baron  says  at  an- 
other place  (page  71)  that  the  answer  will  not 
be  received  without  clearing  bis  contempt;* 
and  at  another  (page  211):  *So  it  is  where  a 
man  hath  a  bill  depending  in  court,  and  falls 
under  the  displeasure  of  the  court,  and  ia  or- 
dered to  stand  committed.  Here,  when  hia 
cause  is  called,  if  the  other  side  insist  that  he 
hath  not  cleared  his  contempt,  nor  actually 
surrendered  his  body  to  the  warden  of  the 
Fleet,  he  must  do  both  these  things  before  Wm 
cause  can  be  proceeded  in."* 

The  statement  in  the  opinion  as  to  the  prac- 
tice of  the  court  of  chancery  in  England  does 
not,  as  we  have  shown,  accord  with  the  au- 
thorities, and  it  is  equally  clear  that  the  cita- 
tion from  the  work  of  Baron  Gilbert  does  not 
Justify  the  conclusion  for  which  it  was  cited. 
This  is  abundantly  shown  by  the  citations  we 
have  made  from  the  work  of  Baron  Gilbert* 
confirmed  by  an  analysis  of  the  passages  quot- 
ed. Thus,  the  extract  from  page  33  is  from  a 
chapter  which  is  devoted  to  a  comparison  or^ 
the  practice  under  the  civil  and  canon  lawM 
*with  that  of  the  English  court  of  chancery  in* 
the  particular  of  compelling  an  appearand 
and  answer  by  a  defendant  to  a  bill,  and  thr 
particular  extract  cited  was  a  statement  61 
the  canon  law.  The  secundum  decretum  or 
second  decree  was  the  last  step  in  the  process 
employed  to  compel  an  appearance  in  the 
cause,  and  only  issued  at  a  time  when  the  de- 
fendant was  in  default,  and  could  not  file  his 
answer  except  by  leave  of  the  court 

So,  the  statement  that  '*the  answer  will  not 
be  received  without  clearing  his  contempt" 
was  made  in  the  course  of  a  consideration  of 
the  various  processes  that  follow  the  filing  of 
the  bill,  designed  to  secure  an  appearance  and 
answer  of  the  defendant  The  author  had  pre- 
viously observed  that,  where  an  attachment 
by  proclamation  (one  of  the  steps  In  the  pro- 
cess to  compel  an  appearance  and  answer)  had 
Issued,  the  defendant  could  not,  as  of  course, 
purge  his  contempt  by  a  mere  tender,  and  had 
also  remarked  that,  by  the  very  fact  of  an 
attachment,  he  was  required  to  answer,  and 
also  clear  his  contempt  at  the  same  tbne^  add- 

Digitized  by  VjOOQIC 


HOVBY  ▼.  ELLIOTT. 


8H 


'^nt  the  usual  way  is  not  to  take  the  penal- 
ty* which  Is  no  more  than  for  the  clearing  his 
4»ntempt,  till  he  hath  answered;  for,  when 
the  penal  sum  is  recelyed,  the  defendant  may 
reasonably  say  that  the  fault  is  purged,  and 
so  there  would  be  no  sufficient  foundation  to 
retain  the  party  or  carry  on  the  process,  in 
case  he  will  not  answer;  and  therefore  the 
usual  way  is  for  the  plaintiff  to  insist  that  the 
•dofendant  should  answer,  but  the  answer  will 
Dot  be  received  without  clearing  his  con- 
tempts." 

The  case  spoken  of  was  one  where  the  de- 
fi'iidnnt  was  In  actual  custody,  liable  to  be 
^xn-cod  Into  paying  the  costs  of  the  contempt. 

'i'he  cxti-act  from  page  211  bad  reference  to 
the  case  of  a  plaintiff,  and  was  in  effect  mere- 
ly a  declaration  that  the  court  might  stay  the 
proceedings  in  the  cause  until  the  contempt 
wa»  purged. 

Indeed,  there  is  nowhere  in  the  Forum  Ro- 
maniun  anything  suggestive  of  the  existence 
^of  a  practice  in  the  English  court  of  chancery 
^in  accord  with  the  power  which  the  New  York 
*  court  mistakenly  considered  as  always  exer- 
cised by  that  tribunal. 

It  needs,  however,  no  critical  review  of  the 
pas.sage  from  Baron  Gilbert  cited  by  the  New 
York  court  to  establish 'that  the  oonstructJon 
put  upon  it  was  a  mistaken  one,  for  Baron 
Gilbert  loaves  no  doubt  in  another  passage  not 
•cited  by  the  New  York  court  that  the  opinion 
attributed  to  him  by  the  New  York  court  was 
unfounded.  At  page  101  of  the  Forum  Ro- 
nianum,  speaking  of  the  steps  usually  taken 
to  compel  a  further  answer  where  the  answer 
•of  a  defendant  had  been  held  insufficient,  he 
said: 

''And  upon  this  head  it  is  to  be  observed,  as 
A  general  rule,  that  the  contemner  who  is  hi 
the  contempt  is  never  to  be  heard,  by  motion 
-or  otherwise,  till  he  hath  cleared  his  contempt, 
Jind  paid  the  costs.  As,  for  example,  if  he 
•comes  to  move  for  anything,  or  desires  any  fa- 
vor of  the  court,  if  the  other  side  says  or  in- 
sists he  is  hi  contempt,  though  it  is  bui  an  at- 
tachment for  want  of  an  answer,  which,  if  not 
-executed,  is  only  ten  shillings,  and,  if  exe- 
cuted, is  twelve  shillings  and  six  pence;  yet 
•even  in  this  case  he  is  not  entitled  to  be  heard 
till  he  hath  paid  these  costs  (however  small 
they  are).  He  must  first  pay  them  to  the  par- 
ly or  his  clerk  in  court,  and  produce  a  receipt 
for  them  in  open  court,  before  he  can  be 
heard;  and  this  is  always  allowed  as  a  good 
•cause  against  bearlug  of  the  contemner  in  any 
•case  whatsoever." 

The  EnjDflish  authorities  cited  by  the  New 
York  court  to  support  Its  conclusion  are  May- 
liar.l  V.  Pom  fret,  Vowles  v.  Young,  Heyn  v. 
Ileyn,  Clark  v.  Dew.  Anon.  v.  I^ord  Gort.  and 
Valle  V.  O'Heill.v,  .supra.  The  review  we  have 
made  of  these  cases  does  not.  as  we  have 
Jilready  stated,  induce  us  to  regard  them  as 
sustaining  the  doctrine  of  the  New  York  de- 
•cision. 

Nor  is  the  opinion  expressed  in  the  Walker 
«Case  supported  by  the  American  cases  to  which 


reference  is  made  therein,  vis.:  Mnasina  v. 
Bartlett,  17  Ala.  277;  Rutherford  ▼.  Metcalf, 
5  Hayw.  (Tenn.)  58,  61;  and  Saylor  v.  Mocfc- 
bie,  0  Iowa,  209,  212. 

Mussina  v.  Bartlett,  decided  hi  1868,  was  b^ 
case  where  the  defendant  was  in  default  for^ 
answer,  and  he  was  held*hicapacitated  there-* 
by  from  appearing  to  contest  the  complain- 
ant's demand  before  the  derk  and  master  to 
whom,  after  decree  pro  confesso,  the  bill  had 
been  referred  to  take  an  account 

Rutherford  v.  Metcalf,  5  Hayw.  CTenn.)  68, 
61,  was  a  case  where,  on  a  hearing  upon  a 
proceeding  to  punish  for  breach  of  an  injunc- 
tion, an  answer  of  one  of  the  defendants  in  the 
cause,  not  a  party  to  the  contempt  proceed- 
hig,  was  offered,  but  the  court  refused  to  re- 
ceive it,  on  the  ground  that  whether  the  hi- 
Junction  was  rightfully  issued  or  not,  the  de- 
fendant should  submit  to  it  until  he  had  pro- 
cured a  dissolution  of  the  injunction.  In  the 
course  of  the  ophiion,  in  stating  the  practice 
upon  proceedings  for  contempt,  the  coturt  said 
(though  the  question  waa  not  before  it  for  de- 
cision) that,  after  a  party  had  been  found 
guilty  of  contempt,  "he  must  stand  committed 
and  pay  the  costs,  and  then  he  cannot  be 
heard  in  the  principal  cause  until  he  has  yield- 
ed obedience  to  the  injunction."  The  anthori- 
ties  for  the  latter  statement  were  the  passages 
in  Practical  Register  and  Gomyn*0  Digest,  al- 
ready alluded  to. 

Saylor  ▼.  Mockbie  was  decided  In  1860,  and 
was  a  case  where  the  application  was  to  the 
favor  of  the  court  The  defendant,  being  in 
default  for  answer,  also  vioUited  an  Injunction 
which  had  been  granted  in  the  cause;  and,  on 
an  attachment  being  issued,  he  waa  brought 
into  court,  ffied  his  answer  to  the  bill  and  to 
the  rule  granted  against  him,  and  moved  to 
dissolve  the  injunction.  The  court  after  ob- 
serving that  throughout  the  whole  of  the  pro- 
ceedings complained  of,  the  defendant  was  in 
default,  held  that,  until  he  had  purged  himself 
of  the  contempt  in  disobeying  the  rule  of  the 
court,  the  court  might  well  refuse  to  receive 
his  answer  to  the  bill  (which  waa  only  entitled 
to  be  filed  as  a  matter  of  favor),  or  consider 
the  matters  therein  set  up  by  way  of  excuse 
for  his  refusal  to  obey  the  order. 

It  is  then  manifest  that  the  decision  in  Walk- 
er V.  Walker  finds  no  support  in  the  authori- 
ties upon  which  it  is  based.  It  waa  accepted, 
however,  without  any  review  of  the  authori- 
ties, in  Pickett  v.  Ferguson  (1886)  46  Ark.  171,  e^ 
101,  as  correctly  stating  the  law  on  the  subject,^ 
though  both  the* trial  court  and  the  reviewing* 
couil  shrank  from  enforcing  the  doctrine  to  its 
logical  consequences,  as,  though  the  complaint 
of  a  plaintiff  In  contempt  was  removed  from 
the  files,  and  he  was  denied  the  right  to  an- 
swer a  cross  bill.  In  determining  the  questions 
proseutcd  by  the  cross  bill,  the  trial  court  con- 
sidered the  evidence  which  had  been  taken  in 
the  case  before  It  and  in  another  cause,  sup- 
posed to  embody  all  the  material  facts  upon 
which  the  rights  of  the  parties  depended.  The 
reviewing  court  also  held  that  if  the  compUUn* 
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ant  below  had  been  prejudiced  by  the  action  of 
the  trial  court,  the  record  furnished  the  means 
of  correcting  the  error,  and,  after  a  consldera- 
tiOB  of  the  whole  record,  ordered  a  personal 
Judgment  in  fkvor  of  the  complainant  for  a 
larze  amount 

Hazzard  y.  Durant,  11  R.  I.  195,  has  in  one 
instance  been  referred  to  as  a  case  where  the 
court  was  much  perplexed  over  the  proper  de- 
cision of  a  hke  question,  and  had  declined  to 
definitely  decide  It  That  case  was  one  where 
a  i^rty  in  contempt  for  violating  an  injunction 
was  also  in  default  for  answer,  and  a  decree 
pro  confesso  had  been  taken.  He  was,  how- 
bver,  held  entitled  to  take  such  steps  in  the 
cause  as  were  matters  of  strict  right,  and, 
while  refusing  an  application  of  the  petitioner 
to»be  let  in  to  defend,  the  reviewing  court  held 
that  it  did  not  follow  that  the  suit  was  to  be 
abandoned  to  the  plaintiffs,  and,  as  the  defend- 
ant denied  the  truth  of  the  averments  in  the 
bill,  the  question  was  reserved  as  to  whether 
a  decree  ought  to  be  entered  against  the  de- 
fendant, without  first  referring  the  case  to  a 
master  "to  ascertain  the  truth  of  the  allega- 
tions, 80  that  our  minds  and  consciences  may 
be  satisfied  upon  the  lioint"  This  branch  of 
the  case  having  been  subsequently  argued,  the 
court  rendered  an  opinion,  from  which  we  ex- 
tract as  follows  (12  R.  I.  dO): 

"The  defendant  entreats  for  leave  to  answer, 
denying  them  [the  averments  of  the  bill]. 
Shall  we,  then,  proceed  as  if  they  were  true, 
because  the  defendant,  being  in  contempt,  and 
unable  to  relieve  himself,  cannot  make  his  de- 
nial effectual  by  answer  or  defense?  The 
question  is  novel,  but  we  think  it  admits  of 
03  but  one  solution.  The  court  must  be  careful 
^  not  to  become  an  instrument  of  injustice,  even 
*  against  a  person*  who  has  forfeited  all  claims 
upon  its  favor.  We  decide,  therefore,  that 
the  cause  must  go  to  a  master  to  inquire  Into 
the  truth  of  the  inculpating  allegations  of  the 
bin,  and,  if  he  finds  them  true  to  any  extent, 
to  take  the  account  accordingly,  making,  for 
the  sake  of  dispatch,  one  report  of  the  entire 
matter.  We  also  decide  that.  In  making  the 
inquiry,  the  master  shall  not  be  confined  to 
testimony  furnished  by  the  complainants,  but 
shall  notify  Durant,  so  that  he  may  be  present, 
if  he  sees  fit  to  aid  the  inquiry,  and  to  testify 
himself,  and  furnish  the  testimony  of  others." 
Nor  is  there  force  In  the  contention  that  Al- 
len  V.  Georgia,  166  U.  S.  138,  17  Sup.  Ct  525, 
impliedly  sustains  the  validity  of  the  authority 
exercised  by  the  court  of  the  District  of  Co- 
lumbia in  the  matter  now  under  considera- 
tion. In  the  Allen  Case  the  accused  had  been 
regularly  tried  and  convicted,  and  the  ertror 
complained  of  was  that  the  Georgia  supreme 
court  had  violated  the  constitution  of  the  Unit- 
ed States  in  refusing  to  bear  his  appeal  be- 
cause he  bad  fled  from  Justice.  In  affirming 
the  judgment  of  the  supreme  court  of  Georjjia, 
the  court  called  attention  to  tbe  distinction  be- 
tween the  Inherent  ri^rbt  of  defeuse  secured 
by  the  due  process  of  law  clause  of  the  constltu- 
tioB  and  the  mere  grace  or  favor  giving  author- 


ity to  review  a  judgment  by  way  of  error  or 
appeal.  It  said  (page  140,  166  U.  S.,  and  page 
626,  17  Sup.  Ct): 

"Without  attempting  to  define  exactly  in 
what  due  process  of  law  conaiats.  It  Is  suffi- 
cient to  say  that  if  the  supreme  court  of  a 
state  has  acted  in  consonance  with  the  consti- 
tutional laws  of  a  state  and  its  own  procedure, 
it  could  only  be  in  very  exceptional  circum- 
stances that  this  court  would  feel  justified  in 
saying  that  there  had  been  a  failure  of  due 
legal  process.  We  might  ourselves  have  pur- 
sued a  different  course  In  this  case,  but  that 
is  not  the  test  The  plaintiff  in  error  must 
have  been  deprived  of  one  of  those  fundamen- 
tal rights,  the  observance  of  which  is  Indis- 
pensable to  the  liberty  of  the  citizen,  to  justify 
our  interference." 

The  same  view  had  been  previously  announ- 
ced in  McKane  v.  Durston,  153  U.  S.  687,  14 
Sup.  Ct  915,  where  the  court  said:  ^ 

"An  appeal  from  a  judgment  of  conviction  $ 
is  not  a  matter^of  absolute  right  independent-* 
ly  of  constitutional  or  statutory  provisions  al- 
lowing such  appeal.  A  review  by  an  appellate 
court  of  the  final  judgment  In  a  criminal  case^ 
however  grave  the  offense  of  which  ths  ac- 
cused Is  convicted,  was  not  at  common  law, 
and  is  not  now,  a  necessary  element  of  due 
process  of  law.  It  is  wholly  within  the  dis- 
cretion of  the  state  to  allow  or  not  to  allow 
such  a  review.  A  citation  of  authorities  upon 
the  point  Is  unnecessary." 

Whether,  hi  the  exercise  of  its  power  to  pun- 
ish for  a  contempt  a  court  would  be  justified 
in  refusing  to  permit  one  in  contempt  to- 
avail  himself  of  a  right  granted  by  statute, 
where  the  refusal  did  not  involve  the  fun- 
damental right  of  one  summoned  In  a  cause 
to  be  heard  in  his  defense,  and  where  the  one 
in  contempt  was  an  actor  invoking  the  right 
allowed  by  statute,  Is  a  question  not  involved 
hi  this  suit  Tbe  right  which  was  here  de- 
nied by  rejecting  the  answer  and  taking  the> 
bin  for  confessed,  because  of  the  contempt  in- 
volved an  essential  element  of  due  process  of 
law,  and  our  opinion  Is  therefore  exclusively 
confined  to  the  case  before  us. 

The  demonstration  of  the  imsoundness  of  the 
contention  that  courts  of  equity  have  claimed 
and  exercised  the  power  to  suppress  an  an- 
swer, and  thereupon  render  a  decree  pro  con- 
fesso, which  results  from  the  foregoing  re- 
view of  the  authorities,  is  strengthened  by  the 
reflection  that,  if  such  power  obtained,  then 
the  ancient  common-law  doctrine  of  "outlaw- 
ry," and  that  of  the  continental  systems  as  to 
"civil  death,"  would  be  a  part  of  the  chancery 
law,— a  theory  which  could  not  be  admitted 
without  violating  the  rudimentary  conceptions 
of  the  fundamental  rights  of  the  citizen. 

It  being  therefore  clear  that  the  supreme 
court  of  the  District  of  Columbia  did  not  pos- 
sess the  power  to  disregard  an  answer  which 
was  in  all  respects  sufliclent,  and  had  been 
regularly  filed,  and  to  Ignore  the  proof  taken 
In  its  support  the  only  question  remaining  Is 
whether  a  judgment  based  upon  the  exercise 
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of  such  an  assumed  power  is  void  for  want  of 
jurisdiction,  and  may  therefore  be  collaterally 
attacked.  It  cannot  be  doubted  that,  where 
a  judgment  ia  rendered  without  the  issuance 
S  and  serrice  of  aummons  against  a  iMirty  who 

•  did^not  enter  an  appearance,  the  court  render- 
ing it  is  without  jurisdiction  to  do  so,  and  it 
can  be  assailed  as  void  whenever  presented  as 
a  muniment  of  right  against  another.  Look- 
ing at  the  substance,  and  not  the  form,  of  the 
decree  in  the  case  of  Hovey  v.  McDonald, 
upon  which  the  lights  of  the  plaintiff  in  error 
depend,  it  is  plain  that  the  judgment  was 
substantially  one  without  a  hearing,  for  of 
what  efficacy  or  avail  was  the  summons  to  ap- 
pear when  the  court  which  issued  the  sum- 
mons rendered  its  judgment  upon  the  theory 
that  the  summons  was  inefflcadous,  and  that 
the  defendant  had  no  right  ^ther  to  appear  or 
be  heard  in  his  defense?  As  said  by  this 
court  in  Cable  Co.  v.  Adams,  155  U.  S.  688, 
15  Sup.  Ct  268,  300:  **The  substance,  and  not 
the  shadow,  determines  the  validity  of  the  ex- 
ercise of  the  power." 

The  case  at  bar  is  within  the  principle  of  the 
decision  in  Windsor  v.  McVeigh,  supra.  It 
Is  also  controlled  by  the  decision  in  Reynolds 
V.  Stockton,  140  U.  S.  254,  11  Sup.  Ct  773. 
In  that  case  the  scope  and  object  of  a  suit  In 
a  court  of  the  state  of  New  York— a  judgment 
recovered  in  which  was  sought  to  be  enforced 
in  a  court  of  the  state  of  New  Jersey— was  the- 
subjection  of  a  fund  hi  the  hands  of  the  su- 
perintendent of  the  insurance  department  of 
the  state  of  New  York  to  the  satisfaction  of 
claims  against  a  New  York  insurance  com- 
pany which  had  become  amalgamated  with  a 
New  Jersey  corporation  which  had  passed 
into  the  hands  of  a  recover.  The  New  York 
company  and  the  New  Jersey  company  and 
Its  ancillary  receiver  in  the  state  of  New  York, 
one  Parker,  were  made  parties  defendant. 
There  was  no  actual  appearance  by  Parker  or 
the  New  Jersey  company  subsequent  to  the 
filing  ot  their  answer.  Parker  took  issue 
merely  upon  the  allegations  of  the  petition, 
and  the  cause  proceeded  to  trial  upon  such  ifr- 
sue  before  a  referee.  Upon  the  report  of  the 
latter,  a  decree  was  entered,  which  finally  dis- 
posed of  the  fund.  Paragraph  8  of  that  de- 
cree contained  the  following  reservation: 
"And  it  is  further  ordered  that  either  party 
Q  to  this  action,  or  any  person  interested  hi  the 
;j;  subject-matter  thereof,  have  liberty  to  apply 

*  for  further  directions  on  the  foot  of  this*de- 
cree,  and  the  question  of  the  hidebtedness  of 
Joel  Parker,  as  receiver  of  the  New  Jersey 
Mutual  Life  Insurance  Company,  and  the  for- 
mer superintendent,  John  F.  Smyth,  and  Wil- 
liam McDermott,  and  Messrs.  Harris  and 
Rudd,  reported  by  the  referee  Samuel  Pren- 
tiss, be  reserved." 

Subsequently  to  the  entry  of  the  decree  just 
referred  to,  on  notice  to  the  attorney  who 
had  represented  Parker,  a  Judgment  was  en- 
tered in  favor  of  plaintiffs  against  the  receiver 
Parker  and  the  New  Jersey  Company  for 
more  than  a  million  of  dollars.    This  was  the 


judgment  which  was  sought  to  be  enforced  in 
New  Jersey  against  the  assets  in  the  bands  of 
the  receiver  in  that  state.  The  courts  of  New 
Jersey  decided  that  the  judgment  waa  void, 
and  thlB  court  ai&rmed  such  decision,  on  the 
ground  that  the  decree  passed  upon  questions 
not  at  issue  in  the  cause,  and  was  rendei-ed 
against  a  party  who  had  taken  no  actual  part 
in  the  litigation  subsequent  to  the  filing  of  his 
answer.  There  is  no  distinction  in  principle 
between  determining  a  cause  upon  issues  not 
raised  by  the  pleadings  in  the  actual  absence 
of  the  party,  and  rendering  a  decree  by  refus- 
ing to  permit  a  defendant  to  be  heard  in  his 
defense  or  to  consider  the  merits  of  a  sufficient 
defense,  and,  hideed,  by  striking  the  pleadhig 
containing  such  defense  fh>m  the  files. 

As  a  consequence  of  the  foregoing  views,  we 
conclude  that  the  court  of  appeals  of  New 
York  did  not  err  In  refusing  to  give  effect  to 
the  judgment  in  question  aa  against  a  member 
of  the  firm  of  Rlggs  A  Co.,  aa  in  the  courts  of 
the  District  of  Columbia  the  decree  in  ques- 
tion was  not  entitled  to  be  regarded  aa  valid 
aa  to  them.  Whether  shice  the  rendition  of 
the  Judgment  for  any  cause,  such  as  by  reason 
of  active  steps  taken  by  McDonald  and  White, 
in  the  courts  of  New  York,  aiwaiHng  the  valid- 
ity of  the  judgment  in  question,  those  parties 
are  now  estopped  from  asserting  the  invalid- 
ity of  the  decree  (Lavn'ence  v.  Nelson,  143  U. 
S.  22^  12  Sup.  Ct.  440,  and  cases  there  cited), 
we  need  not  determine.  It  is  sufficient  for  the 
purposes  of  the  case  now  before  us  to  say 
that,  as  the  record  contahis  no  proof  of  facts 
constituting  an  estoppel  as  to  Riggs  ft  Co., 
the  judgment  is  not  binding  npon  them.        ^ 

From  the  fact,  however,  that  we  rest  our  de- j 
cision  on*the  want  of  power  hi  the  courts  of* 
the  District  of  Columbia  to  suppress  an  an- 
swer of  parties  defendant,  and  after  so  doing 
to  render  a  decree  pro  confesso  as  in  case  of 
default  for  want  of  an  answer,  we  must  not 
be  considered  as  hnplying  that  we  think  the 
purchasers  of  the  bonds,  under  the  chrcum- 
stances  disclosed  by  the  record,  took  them  sub- 
ject in  any  way  to  the  lis  pendens  created  be- 
tween the  actual  parties  to  the  controversy 
arishig  from  the  suit,  or  that  such  purchasers 
were  or  could  be  in  any  way  bound  by  the 
result  of  that  litigation. 

Judgment  affirmed. 


(167  U.  S.  274) 
TLA-KOO-YBI/-LEB  v.  UNITED  STATES. 
(May  24,  1807.) 

No.  5ie. 

Cboss-Examtvation  of  Witness— QuBsnoNB  A^ 
FECTixo  Credibility. 
Where  the  only  witnesses  testifying  for  the 
government  in  a  prosecution  for  murder  were 
two  Indians,  a  man  and  a  woman,  whose  testi- 
mony differed  in  some  respects,  but  who  both  tes- 
tified that  the  murder  was  committed  by  the 
defendant  on  trial  and  the  husband  of  the  woman, 
who  was  indicted  with  him,  qoestions  asked  the 
won  an  on  cross-examination  directed  to  showing 
that  she  waa  then  living  with  the  other  witness 
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18  his  wife,  were  proper,  as  affecting  her  credi- 
bility, and  their  exclusion  was  error. 

In  Error  to  the  District  Ck>urt  of  the  United 
States  for  the  District  of  Alaslm. 

Tla-lvoo-y el-lee,  in  pro.  per.  Sol.  Gen.  CJon- 
rad,  for  the  Uuitetl  States. 

•  •Mr.  Justice  PECKHAM  delivered  the  opin- 
ion of  the  court. 

This  case  comes  here  on  writ  of  error  to  the 
district  court  of  the  United  States  for  the  dis- 
trict of  Alaslia.  The  plaintiff  in  error  is  an 
Indian,  and  was  Indicted  with  another  Indian, 
named  Talv-ke,  and,  upon  a  separate  trial,  was 
convicted  of  the  crime  of  murder,  In  Itilllng  one 
August  Jansen  on  or  about  the  5th  day  of  Jan- 
uary, 1894,  at  or  near  Sheltan,  within  the  ter- 
ritory of  Alaska,  and  within  the  jurisdiction 
of  the  district  court  thereof.  He  was  there- 
upon sentenced  to  he  hanged. 

Upon  the  ti-ial  in  the  district  court  It  appeared 
tliat  the  authorities  at  Ft  Wrangel,  some  70 
miles  from  Shekan,  were  Informed  by  some 
Indians  at  that  place  in  May»  1894,  of  the  al- 
leged murder  of  Jansen  in  the  preceding  Jan- 
uary at  or  near  Shekan.  In  July  of  that  year 
the  United  States  commissioner,  a  deputy  mar- 
shal, and  some  others  started  from  Ft.  Wnm- 
gel  in  a  steam  launch  chartered  for  the  pur- 
pose, and  went  to  Shekan  to  find  the  body,  if 
possible,  and  to  take  such  other  proceedings 
as  were  proper  in  the  premises.  An  Indian 
woman,  Tlak-sha,  voluntarily  accompanied 
^them  for  the  purpose  of  showing  where  the 
^  l)ody  was  to  be  found.     A  short  distance  from 

•  Shekan  the  party  landed  on  the  beach,*  and 
under  her  direction  search  was  made,  and  the 
body  of  Jansen  was  discovered  on  the  beach, 
covered  over  with  rock  and  brush.  The  body 
was  sufficiently  preserved  to  be  identified,  and 
it  was  recognized  by  some  of  the  party.  Aft- 
er the  finding  and  recognition,  the  defendant, 
with  the  oth^r  above-named  Indian,  Tak-ke, 
was  Indicted  for  murder,  and  upon  the  defend- 
ant's separate  trial  the  Indian  woman  was 
sworn  as  a  witness.  She  testified  that  in 
January,  1894,  the  deceased  was  killed  by  the 
defendant  and  Tak-ke,  who  was  her  husband; 
that  they  were  in  a  small  sloop  near  Shekan 
at  the  time  of  the  murder,  and  there  were 
present  the  deceased,  three  male  Indians,  her- 
self, and  her  child.  The  third  Indian  was 
named  Ke-tinch.  and  he  was  also  sworn  on 
the  trial,  and,  while  differing  in  some  of  the 
details  from  the  story  of  the  woman,  he  cor- 
roborated her  in  the  statement  that  the  killing 
was  done  by  the  defendant  and  by  the  woman's 
husband;  the  defendant  shooting  the  deceased, 
and  the  woman's  husband  striking  him  on  the 
head  with  an  ax. 

The  two  Indians  above  named  are  the  only 
witnesses  to  the  killlnsr.  The  female  witness 
accompanied  the  searching  party  from  Ft. 
Wrangel.  and  with  her  assistance  the  body 
was  found.  As  one  of  the  tw^o  witnesses  on 
the  trial  she  testified  against  the  defendant 
and  her  own  husband,  who  was  indicted  for 


the  crime,  though  not  then  on  tilaL  It  is  ap- 
parent  how  important  it  was  to  show  to  the 
jury,  if  possible,  the  bias,  if  any,  of  the  wit- 
ness against  tlie  defendant,  or  to  show  that 
her  ci  ibility  was  not  to  be  depended  upon 
by  the  jury. 

In  the  course  of  her  cross-examination  upon 
the  trial  the  following  questions  were  put  to* 
her: 

**Q.  Before  this  affair  took  place,  were  yon 
Tak-ke's  wife?    A.  Yes,  sir. 

**Q.  Whose  wife  are  you  now?  A.  I  am  not 
married  now. 

"Q.  Who  are  you  living  with  now?" 

Counsel  for  the  prosecution  objected  to  th* 
above  question  as  immaterial  and  incompetent. 
Objection  sustained  by  the  court,  to  whicb 
ruling  counsel  for  the  defendant  then  and  there 
duly  excepted.  h 

**Q.  Is  it  not  a  fact  that,  since  your  husband^ 
was  arrested*and  convicted,  you  have  been  Uv-* 
ing  with  this  witness,  Ke-tinch?" 

Counsel  for  the  prosecution  objected  to  the- 
above  question  as  incompetent  The  objec- 
tion was  sustained  by  the  court,  and  an  ex* 
ception  taken. 

*'Q.  Is  it  not  a  fact  that  shortly  after  this> 
affair  took  place,  that  you  and  the  witness 
Ke-tinch  agreed  to  live  together  if  your  hus- 
band was  convicted  and  you  yourselves  got 
clear?" 

Same  objection  was  taken,  which  was  sus- 
tained by  the  court,  and  an  exception  taken. 

"Q.  I  wiU  ask  you  if  it  is  not  a  fact  that  this 
defendant  got  so  drimk  [upon  this  occasion] 
that  he  was  laid  in  the  canoe  and  covered 
over,  and  did  not  recover  until  after  the  body 
had  been  concealed.  A.  No,  sir;  he  didn't 
get  drunk.     Nobody  drank. 

"Q.  I  wUl  ask  you  if  it  Is  not  a  fact  that 
when  he  awoke  and  saw  the  sloop  sailing 
away,  and  asked  where  the  sloop  was  going,, 
that  Tak-ke  told  hUu  the  white  man  was  sail- 
ing away." 

Objection  taken  to  the  question  aa  incompe- 
tent, irrelevant,  and  inmiateriaL  Objection* 
sustained  by  the  court,  and  an  exception  taken. 

We  think  answers  to  all  these  questions 
should  have  been  permitted.  The  questiooa 
were  directed  to  the  purpose  of  showing  ma- 
terial facts  bearing  upon  the  character  and 
credibility  of  the  witness,  and  the  counsel 
for  the  defendant  ought  to  have  been  permit- 
ted to  proceed  with  his  examination,  and  ob- 
tain answers  from  the  witness  to  that  end. 
The  two  Indian  witnesses  (of  whom  the  wo- 
man was  one)  did  not  agree  in  regard  to  the 
details  of  the  alleged  murder,  and  there  is 
enough  In  the  record  to  show  that  they  were 
both  of  a  low  order  of  intelligence,  and  that 
they  testified  without  any  very  solemn  appre- 
ciation of  their  responsibilities  as  witnesses 
upon  the  trial  of  one  individual  for  the  murder 
of  anotiier.  The  whole  occurrence  at  the 
time  of  the  alleged  murder  is  left  in  a  good 
deal  of  confusion,  and  the  credence  to  be 
given  to  the  testimony  of  the  woman  was  of" 
the  highest  toportanc^j^.^^^^y(^oOgle 
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•  *The  learned  solicitor  general.  In  his  brief  in 
tbls  case,  with  most  commendable  candor  and 
Caimess,  bas  said: 

"But  we  feel  constiained  to  say,  from  an 
analysis  of  the  evidence  certified  in  this  rec- 
ord, that,  while  it  was  left  to  the  jury  to  as- 
certain the  facts  established  by  the  evidence, 
the  mind  is  oppressed  with  a  painful  doubt  as 
to  the  soundness  of  the  verdict  returned  by 
the  jury." 

And  in  spealihig  of  the  refusal  of  the  court 
to  permit  answers  to  be  given  to  the  questions 
asked,  as  above  recited,  counsel  for  the  gov- 
•ernmeut  also  says  in  his  brief: 

"No  reason  is  given  for  the  exclusion  of  these 
•questions,  beyond  that  reiterated  in  the  objec- 
tion, that  they  were  'incompetent,  irrelevant, 
and  immaterial.*  '* 

He  frankly  says  that  in  his  opinion  this  evi- 
dence was  admissible,  and  we  have  no  doubt 
that  it  was. 

The  judgment  must  therefore  be  reversed, 
and  the  cause  remanded  to  the  district  court 
-of  Alaska  with  instructions  to  set  aside  the 
Terdlct  and  grant  a  new  trIaL 


(167  U.  S.  529) 

WHITNEY  et  al.  v.  UNITED  STATES. 

(May  24,  1807.) 

No.  271. 

Spanish  Land  Grant  — Construction— Burdbk 

OF  ESTABUSHINO  BOUNDARIES— JUDI- 
CIAL NOTICK. 

1.  Where  the  terms  of  an  old  grant,  presented 
to  the  court  of  private  land  claims  for  confirma- 
tion, are  ambiguous  as  to  a  boundary,  there  being 
two  objects,  either  one  of  which  may  have  been 
Intended,  the  burden  of  establishing  the  further 
one,  including  the  larger  tract,  as  the  true  bound- 
ary, rests  upon  the  claimant. 

2.  It  is  a  fact,  so  notorious  that  the  court  may 
take  judicial  notice  of  it,  that  mere  pasturage 
upon  uninclosed  Western  lands  is  very  slight  evi- 
dence of  possession. 

On  Appeal  from  the  Court  of  Private  Loind 
Claims. 

This  was  a  petition  by  Joel  Parker  Whitney 
and  others  filed  in  the  court  of  private  land 
claims  for  the  confirmation  of  what  is  com- 
monly known  and  called  the  ''Cafiada  de 
Cochlti  Grant,"  containing  over  100,000  acres, 
and  situated  on  the  Rio  Grande  river,  in  the 
coimty  of  Bernalillo,  territory  of  New  Mexico. 
On  the  day  following,  Manuel  Hurtado  and 
Jos6  Antonio  Gallego  filed  a  suit  against  the 
United  States  for  the  confirmation  of  the  same 
land,  claiming  under  the  same  title.  It  ap- 
pearing to  the  court  that  these  two  suits  were 
for  the  same  property  and  under  the  same 
original  title,  the  court  ordered  them  to  be 
consolidated,  and  to  proceed  as  one  cause. 

The  petition  set  forth:  That  on  the  2d  of 
August,  1728,  the  king  of  Spain,  by  Juan 
Domingo  de  Bustamente,  governor  of  the  roy- 
•al  province  of  New  Mexico,  upon  the  petition 
^f  one  Antonio  Lucero,  made  a  grant  of  a 
•certain  tract  of  land,  bounded  and  described  as 
follows:    On  the  north  by  the  old  pueblo  of 
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Cochlti;  on  the  eaat  tqr  the  Rio  del  Norte 
(otherwise  called  the  Rio  Grande);  on  the 
south  by  the  lands  of  the  Cochlti  Indians;  and 
on  the  west  by  the  Jemez  Mountain,  with  its 
entrances  and  exits,  watering  places,  uses,  and 
customs.  That  the  granting  decree  for  said 
land  was  signed  l^  the  governor  on  said  date, 
and  countersigned  by  Antonio  de  Orociaga, 
his  secretary  of  state  and  war,  and  it  direct 
ed  that  the  grantee  should  be  placed  in  royal 
and  personal  possession  under  the  boundaries 
described  in  said  petition,  and  under  the  con- 
ditions prescribed  by  the  royal  ordinances  in 
that  behalf  as  to  the  settlement  of  the  same. 
It  also  directed  that,  after  the  possession  ot^ 
the  land  had  been  given  to  the  grantee,  thee» 
origlnal*expedlente  should  be  returned  to  the!? 
governor,  to  the  end  that  duplicates  thereof 
might  be  given  to  the  grantee;  that,  in  execu- 
tion of  said  decree,  Capt  Andres  Montoya, 
chief  alcalde  of  the  pueblos  of  Ckxdiiti,  Santo 
Domingo,  and  fian  Felipe,  gave  to  the  aald 
Lucero  juridical  possession  of  the  land  on  Au- 
gust 6,  1728,  executing  and  delivering  the  act 
of  juridical  possession  on  the  premises  in  doe 
form  of  law  in  the  presence  of  his  attending 
witnesses. 

The  petition  also  alleged  that  the  granting 
decree  and  act  of  juridical  possession  were  re- 
turned to  the  governor  and  placed  in  the  royal 
archives  at  Santa  F6,  N.  M.,  and  that  a  tes- 
tlmonlo,  or  duplicate  thereof,  was  delivered 
to  the  grantee;  and  that  the  said  testlmonlo 
was  not  in  the  possession,  custody,  or  control 
of  the  petitioners,  but  that  the  same  was  de- 
posited in  the  governmental  archives  at  Santa 
F6  upon  the  cession  of  New  Mexico  to  the 
United  States,  and  has  ever  since  been  in  its 
custody. 

It  was  also  alleged  that  Antonio  Lucero  set- 
tled upon,  occupied,  improved,  enlarged,  and 
claimed  the  land  in  fee  simple  openly,  contin- 
uously, and  uninterruptedly  from  the  date  of 
the  act  of  possession,  August  8,  1728,  for  a 
period  much  longer  than  four  years,  and  up  to 
the  time  of  his  death,  and  that  he  died  fully 
seised  and  possessed  of  the  same;  that  his 
heirs  at  law  and  l^^al  representatives  have 
ever  since  continued  under  the  same  claim  of 
title,  peaceably  occupying  and  possessing  the 
same,  save  only  In  the  year  1785,  when  it  was 
intruded  upon  by  one  Antonio  Gallego,  a  lieu- 
tenant in  the  military  service  at  the  place 
called  "CaSlada  del  Medio,"  under  pretense  of 
authority  from  Governor  de  Anza  to  occupy 
and  use  the  cafiada  for  the  pasturage  of  the 
royal  cavalry;  whereupon,  in  the  month  of 
November,  1785,  Antonio  Lucero  de  Godoi  and 
numerous  others,  descendants  and  heirs  at  law 
of  said  original  grantee,  presented  their  peti- 
tion to  Antonio  de  Armenta,  chief  alcalde  and 
war  captain,  having,  as  alleged,  judicial  and 
administrative  jurisdiction  in  the  premises, 
complaining  of  the  said  Intrusion  by  the  lieu- 
tenant, Gallego,  and  asking  for  relief  in  the 
premises.  It  was  alleged  that,  in  view  of  said 
petition,  Armenta,  the  said  chief  alcalde,  re-g 
ported  said  petition,  and  the*  subject-matter? 
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thereof,  to  the  govemor;  and,  upon  due  con- 
slderatlon  of  the  petition,  the  governor  found 
and  detennined,  and  so  declared  in  substance 
to  the  chief  alcalde  and  war  captain,  that. 
Inasmuch  as  the  petitioners  were  in  all  re- 
spects the  legal  heirs  to  the  said  tract  of  land, 
they  were  entitled  to  occupy  the  same  in  pref- 
erence to  any  other  individuals,  and  the  said 
intrusion  by  the  said  Lieutenant  Gallego  was 
unjust  and  unfounded. 

That  thereupon  the  chief  alcalde  and  war 
captahi,  under  full  authority  in  that  behalf 
conferred  upon  him  by  the  said  governor,  duly 
made  his  order  and  Judgment,  reciting  the  pe- 
tition, report  to  the  governor,  and  the  deter- 
mination of  the  superior  authority  thereon,  ad- 
Judging  and  declaring  that  the  said  order  and 
Judgment,  being  an  instrument  in  writing  sign- 
ed by  the  said  chief  alcalde  and  his  witnesses, 
should  remain  as  conclusive  evidence  of  the 
rightful  title  of  the  said  heirs  to  the  said  land 
granted,  and  its  rightful  acquisition  by  them 
and  their  descendants  from  the  king  of  Spain; 
and  by  the  said  instrument  the  said  alcalde, 
in  the  exercise  of  the  Judicial  Jiuisdiction  le- 
gally vested  in  him,  declared  that  the  same 
should  remain  before  any  tribunal  as  evidence 
for  all  time  of  the  title  of  the  heirs  to  the 
tract  of  land  granted. 

That  the  originals  of  said  petition  and  ad- 
judicatory instrument  were  in  the  possession 
of  the  respondent,  and  kept  In  the  archives  at 
Santa  F6. 

That  the  petitioners  are  interested  in  said 
tract  under  the  original  grantee  by  divers 
mesne  conveyances  from  his  heirs  and  legal 
representatives;  and 

That  all  conditions,  precedent  and  subse- 
quent, of  the  grant  at  any  time  incumbent  up- 
on the  said  grantee,  his  heirs  or  assigns,  have 
been  fully  performed  and  discharged. 

The  answer  of  the  United  States  put  in  issue 
the  allegations  of  the  petition  generally,  and 
specifically  denied  that  the  alleged  granting 
decree  and  act  of  possession  were  returned  to 
the  governor  and  placed  in  the  royal  archives 
at  the  city  of  Santa  F6,  N.  M.;  denied  that  a 
testimonio  or  duplicate  thereof  was  delivered 
to  the  said  original  grantee  under  and  by  vir- 
Mtue  of  the  direction  of  the  governor;  denied 
« that^the  alleged  testimonio  or  duplicate  was 
ever  placed  in  the  governmental  archives  at 
Santa  F6  upon  the  cession  of  New  Mexico  to 
the  United  States,  for  the  reason  that  there 
was  no  necessity  for  nor  any  law  authorizing 
the  same,  but  that  the  owners,  or  alleged  own- 
ers, of  the  grant  were  the  only  proper  cus- 
todians of  said  alleged  testimonio.  It  denied 
specifically  that  Lucero  ever  entered  upon  the 
tract  of  land  sued  for,  and  occupied  or  appro- 
priated the  same,  as  alleged  in  said  petition, 
for  the  reason  that  it  was  impossible  and  im- 
practicable for  him  so  to  do,  because,  under 
the  conditions  of  the  country  at  the  time  and 
for  more  than  a  century  thereafter,  it  was 
impossible  for  Lucero  or  any  one  else  to  oc- 
cupy, appropriate,  or  use.  directly  or  indirect- 
ly, the  grant  described  in  the  petition,— all  of 


which  Lucero  knew  at  the  time  he  applied  ta 

oaid  grant 

As  to  the  allegation  thai,  In  1786,  Antonio 
Gallego  hitroded  upon  the  Oafiada  del  Medio, 
an  alleged  portion  of  said  tract,  upon  the  pre- 
tense that  he  had  authority  from  the  governor 
to  use  the  same  for  the  pasturage  of  the  royal 
stock,  the  government  alleged  that  it  had  no 
knowledge  or  information;  nor  as  to  whether 
in  said  year  Antonio  Lucero  de  Godoi  and 
others,  clahnlng  aa  descendants  of  Lucero, 
presented  a  petition  to  Armenta,  chief  alcalde, 
complaining  of  said  intrusion,  and  asking  for 
an  investigation  of  the  same  or  for  relief;  nor 
had  it  any  knowledge  or  information  aa  to 
whether  Antonio  Armenta,  alcalde,  reported 
said  petition,  or  the  subject-matter  thereof,  to 
the  governor  of  New  Mexico;  nor  as  to  wheth- 
er, hi  passing  on  said  matters,  the  said  al- 
calde had  any  authority  to  act  In  that  behalf 
under  the  authority  of  said  governor;  nor  as 
to  whether  said  alcalde  undertook  to  make  a 
finding  in  said  matter;  nor  as  to  whether  be 
undertook  to  or  did  attempt  to  make  the  alle^ 
gation  set  forth  in  the  petition,  but  it  was  al- 
leged that.  If  he  did  do  so,  the  same  was  with- 
out warrant  or  authority  of  law,  and  without 
any  direct  order  from  the  governor,  and  that 
the  said  alcalde  had  no  power  or  authority  in 
that  behalf  except  such  as  might  be  conferred 
upon  him  for  that  purpose  by  direct  ord»  of  n 
the  governor  of  the  province,  and  the  govern- g 
ment  therefore  denied  that  said*  alcalde  had* 
jurisdiction  in  the  premises,  and  denied  that 
any  jurisdiction  was  shown  in  that  behalf. 

It  denied  that  the  originals  of  said  petition 
and  adjudicatory  histrumeut,  dated  in  the  year 
1785,  before  referred  to,  were  or  ever  had  been 
hi  the  said  archives;  and  alleged  that,  if  the 
same  were  in  the  possession  of  the  surveyor 
general,  they  were  filed  with  hhn  under  the 
law  of  July  22,  1854,  which  provided  for  the 
adjustment  of  private  land  claims  in  the  ter- 
ritory of  New  Mexico,  and  that  they  never 
constituted  part  of  the  archives  of  the  Spanish 
or  Mexican  governments;  that  no  action  was 
ever  taken  upon  said  alleged  acts  of  said  Jus- 
tice by  the  governor  of  the  province;  and  there- 
fore it  constituted  neither  adjudication  nor  ad- 
mission on  the  part  of  the  Spanish  government, 
but  was  simply  an  unauthorized  and  unap- 
proved act  of  an  alcalde. 

Further  answering,  the  government  alleged 
that  the  petition  by  Antonio  Lucero  was  one 
for  a  small  piece  of  land  on  which  to  cultivate 
ten  fanegas  of  wheat  and  two  of  com,  and  to 
pasture  small  stock  and  horses;  that  the  bound- 
aries designated  in  said  petition  were  only  to 
Indicate  the  district  of  country  within  which 
said  small  piece  of  land  was  located;  that  In 
acting  upon  said  petition.  If  he  ever  did,  the 
said  governor  did  not  make  a  grant,  but  spe- 
cially reserved  that  act  until  after  the  alcalde 
should  have  placed  the  petitioner  in  possession 
of  the  property  and  returned  the  expediente  to 
him  for  final  action,  which  was  never  done, 
and  therefore  no  grant,  either  legal  or 
table,  was  ever  madeieitized  by  vjDO^ 
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Upon  ft  tiearlng  apon  pleadings  and  proofs, 
the  court  of  private  land  claims  was  of  opin- 
ion tbat  the  petitioners  were  not  entitled  to 
the  grant  to  the  full  extent  demanded  of  1(H,- 
554.24  acres,  but  that  they  were  entitled  to  a 
grant  of  land  "bounded  on  the  north  by  the  old 
pueblo  of  Cochiti,  which  is  situated  on  the 
mesa  of  Ck>chiti,  on  the  south  side  of  the  call- 
ada  of  Cochiti,  which  point  is  about  8,190  feet 
in  a  northerly  direction  from  the  northwest 
comer  of  the  lands  of  the  Indians  of  the  pueb- 
^  lo  of  Cochiti,  as  the  same  has  been  fixed  and 
g  determined  by  the  survey  and  patent  of  the 
«  same  by  the  United  States  of  America;* on  the 
east  by  the  Rio  del  Norte  (otherwise  called  the 
Kio  Grande);  on  the  south  by  the  lands  of  the 
Cochiti  Indians,  as  the  same  have  been  fixed 
and  located  by  the  survey  and  patent  thereof 
to  the  Indians  of  the  pueblo  of  Cochiti  by  and 
under  the  authority  of  the  United  States  of 
America;  and  on  the  west  by  the  same  old 
pueblo  first  above  referred  to  as  the  northern 
boundary  of  the  grant  hereby  confirmed,  which 
said  grant  of  lands  contains  in  area  about  five 
thousand  acres  of  land;"  and  that  such  claim 
was  entitled  to  confirmation  In  the  name  of 
the  original  grantee,  Antonio  Lacero,  for  the 
use  and  benefit  of  all  parties  in  interest,  claim* 
ing  by,  through,  or  under  him,  by  the  same 
title.  Whereupon  petitioners  prayed  and  were 
allowed  an  appeal  to  this  court 

John  H.  Knaebel,  for  appeUants.  Matt  G. 
Reynolds,  for  the  United  States. 

Mr.  Justice  BROWN,  after  stating  the  facta 
In  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

Some  difficulty  hi  this  case  arises  from  the 
mutilated  and  fragmentary  condition  of  the 
origlDal  petition  in  Spanish,  and  the  grant  of 
the  land  prayed  for,  purporting  to  be  of  the 
same  date,  and  supposed  to  have  been  made 
by  Bustamente,  governor  and  captain  general 
of  New  Mexico.  The  original  petition,  as  it 
now  appears,  reads  as  follows,  the  stars  indi- 
cating the  illegible  portions: 

"Antto.  Lusero  ♦   ♦  *  querque  ante  •   ♦   • 

resco  por  aqu  ,  •    ♦    ♦    que  el  derecb    •   •    • 

por    quanto    •    •    ♦    familla    y    no    •    •    • 

ante  V.  SSa.    •    •    •    so  de  tlerra   •    ♦    •    en 

la  Mesa  de  Cochiti  donde  estubieron  retlrados 

los  indios  que  se  sublebaron  para  en  el  sembrar 

1  cabra  [labraii  en  dicho  pedaso  de  tierra,  dies 

anegas  de  trigo  y  dos  de  mals,  y  para  apastar 

lui  ganado  menor  y  Cavallada,  y  luida  dicha 

^tierra  por  la  parte  del  norte  con  el  Pueblo 

nVlejo  de  Cochiti,  y  por  el  oriente  con  el  Rio 

•'  del  Norte,*y  por  el  Sur  con  tierras  de  las  nat- 

urales  dicho  pue     •     •     •     el  ponlente  con 

♦  ♦  ♦  de  Xemes  con  sus  •  •  •  salldas 
abreva  ♦  ♦  ♦  y  Servldumbres  •  •  ♦  lo 
en  perjuislo  de   •    •    ♦    de  serblr  V.  SSa,  de 

♦  •  •  ersed  en  nombre  •  •  ♦  gestad  por 
todo  ♦  ♦  ♦  llco  provea  y  mau  •  •  •  do 
que  reslvlre  ♦  •  ♦  rsed  y  jure  por  Dlos 
Nuestro  Sefior  no  ser  de  mallcia  en  lo  neces- 
arlo  &a*  Antto.  Lucero." 


The  description  of  the  Imnd  prayed  for,  which 
l8  the  only  part  of  the  petition  matorial  to  this 
case,  may  be  represented  in  transhitlon  as  fol- 
lows: 

••  •  •  •  eel  of  land  •  •  •  on  (or  at)  the 
mesa  of  Cochiti  where  the  Indians  who  rebel- 
led retreated,  to  sow  thereon,  and  to  cultivate 
on  said  piece  of  land  about  ten  fanegas  of 
wheat  and  two  of  com,  and  to  pastm-e  my 
she^  and  horse  herd;  and  the  said  land  Is 
bounded  on  the  north  l^  the  old  pueblo  of 
Cochiti,  and  cm  the  east  by  the  Del  Norte 
river,  and  on  the  south  l^  the  lands  of  the 
natives  of  said  pue   ^   ^   ^   the  west  with 

•  •   •   of  Jemez.'' 

The  grant,  which  appears  tanmediately  at 
the  foot  of  the  petition,  Is  also  partly  mutl- 
hited,  but  so  far  as  It  is  legible  and  can  be 
translated  reads  as  follows: 

"VUIage  of  Santa  F6,  August  2,  1728. 

^rChls  petition  was  presented  l^  the  party 
theretai  before  his  excellency  the  governor  and 
captain  general  of  this  khigdom  of  New  Mex- 
ico. 

"And  tbe  same  being  examined  l^  his  ex- 
cellency, he  treated  the  same  as  presented  and 
regis  *  ^  *  the  Umd  which  the  party  asks, 
and  for  which  purpose  he  ordered  *  ^  *  ed 
that  the  chief  alcalde  of  San  Felipe  Santo  Dom 

*  *    *   and  Cochiti  to  proceed  and  examhie 
said  piece  of  land  by   ^    *   *   tatlon  of  the 
natives  of  said  pueblos  and  others  who  may 
live  near,  and  there  being  any  opposition  to 
suspend,  and  there  being  no  Impediment,  and 
it  behig  without  prejudice  to  a  third  party  hav- 
ing a  better  right,  the  grant  is  made  to  him  in^ 
the  name  of  his  majesty,  and  he  win  be  placed  g 
In  royal  and  personal*  possession  under  the* 
boundaries  he  refers  to  and  of  which  having 
acquh-ed  it    •   •   •  •• 

This  grant  was  probably  signed  by  Busta- 
mente, and  countersigned  by  Antonio  de  Cru- 
ciaga,  his  secretary  of  state  and  war,  although 
these  signatures  do  not  now  appear  upon  the 
original  documents. 

These  documents  are  produced  by  the  peti- 
tioners themselves,  and  not  as  usual,  by  a 
testUuonio  or  copy  certified  by  the  proper  of- 
ficer. 

As  this  grant  refers  to  the  land  demanded  In 
the  petition  for  a  description,  it  throws  no 
light  upon  the  controversy  in  this  case,  which 
turns,  not  upon  the  validity  of  the  grant, 
which  is  admitted,  but  upon  the  identification 
of  the  calls  or  objects  described  as  boundaries, 
and  therefore  of  the  extent  of  the  grant  As 
the  grant  is  bounded  upon  the  east  by  the  Rio 
del  Norte  or  Rio  Grande,  of  course  there  can 
be  no  uncertainty  so  far  as  to  what  is  meant 
As  the  boundary  upon  the  south  is  *'by  the 
lands  of  the  natives  of  said  pue  •  •  ••*,— 
meaning,  evidently,  thereby  the  pueblo  of  Co- 
chiti,—and  as  this  boundary  appears  to  have 
been  fixed  and  located  by  the  survey  and  pat- 
ent to  the  Indians  of  this  pueblo,  by  and  un- 
der the  authority  of  the  United  States,  no 
question  is  made  with  regard  to  its  correct- 
ness.   The  dlfiicultles  arise  from  the  uncer- 
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tainty  as  to  what  Is  meant  by  the  *'01d  Pueblo 
of  Cochlti,**  described  as  the  northern  bound- 
ary, and  by  the  western  boundary,  described 
as  "the  west  with  •  •  •  of  Xemes 
(.lemez)." 

The  chief  contention  is  orer  the  northern 
Ixmndary,  owing  to  the  fact  that  there  are 
two  pueblos  of  Cochiti,  one  of  which  is  seven 
nillea  to  the  northeast  of  the  other.  The  court 
below  adopted  the  southernmost  one,  known 
as  the  **Pueblo  Vlejo  de  CochitI,"  as  answer- 
ing the  call  in  the  grant  of  the  "Old  Pueblo 
of  Cochiti,"  while  the  petitioners  insist  upon 
locating  the  north  boundary  by  what  was, 
and  still  is,  known  as  the  "Pueblo  Vlejo." 
which  is  supposed  to  have  long  antedated  the 
other. 
There  are  other  calls,  however,  which  tend 

t«to  identify  the  description  with  greater  cer- 

gtainty: 

^  *  1.  The  land  is  described  as  "en  la  Mesa  de 
Cochitl  donde  estubieron  retlrados  los  tndios 
que  se  sublebaron/'  in  or  upon  (or  perhaps  at, 
the  difference  being  immaterial)  the  mesa  (ta- 
bleland) of  Cochitl,  where  the  Indians  who  re- 
belled retreated. 

The  location  of  this  mesa  is  perfectly  well 
settled.  It  lies  upon  the  southerly  side  of  the 
cafion  or  cafiada  (water  course)  of  Cochitl,  its 
northerly  side  forming  the  wall  of  the  cailon. 
It  is  evident,  however,  that  the  grant  was  not 
intended  to  be  limited  to  the  mesa  itself  (not- 
withstanding the  use  of  the  word  "en"),  which 
appears  to  have  been  comparatively  small,  as 
the  grant  extended  easterly  across  the  Cochitl 
Cafion,  the  Cafiada  Jos6  Sanchez,  and  the  low- 
er waters  of  the  Cafiada  de  en  Medio,  some 
five  miles  to  the  Rio  Grande,  and  included 
about  5,000  acres  of  land,  a  considerable  part 
of  which  seems  to  have  been  arable. 

Upon  this  mesa  is  a  ruined  pueblo  commonly 
known  as  the  "Pueblo  de  Cochitl."  Whether 
it  was  also  known  as  the  "Old  Pueblo  of  Co- 
chitl" is  one  of  the  points  in  dispute  here. 
It  seems  that  the  Spanish,  who  settled  this 
territory  as  far  to  the  north  as  Santa  F6,  dur- 
ing the  middle  and  latter  half  of  the  sixteenth 
century,  were,  about  1680,  driven  out  by  the 
Indians,  whom  they  had  reduced  to  a  virtual 
condition  of  slavery;  and  that,  for  about  13 
years,  the  latter  continued  to  control  the  coun- 
try, defeating  successive  Spanish  expeditions, 
until,  in  1693,  they  were  reconquered  by  Diego 
de  Vargas,  and  the  Cochitl  Indians,  or  a  por- 
tion of  them,  took  refuge  in  the  pueblo  upon 
the  mesa  of  Cochitl.  We  do  not  understand 
this  fact  to  be  questioned,  and  it  goes  a  long 
way  towards  identifying  this  pueblo  as  the 
"Old  Pueblo  of  Cochitl,"  mentioned  in  the 
same  description  as  the  northern  boundary  of 
the  grant.  It  does  not  seem  very  probable 
that,  after  having  mentioned  the  mesa  of  Co- 
chita,  upon  which  it  is  admitted  there  was  a 
pueblo,  and  then  proceeding  to  bound  the  land 
on  the  north  by  the  "Old  Pueblo  of  Cochlti," 
Lucero  Intended  a  wholly  different  pueblo,  sit- 
uated seven  miles  to  the  northeast  of  the 
"^ther. 


The  very  fact  tbat  such  prominence  waaS 
given  to  the  mesa  *of  Cochitl  indicates  that  itS^ 
was  mentioned  tor  s(  me  purpose,  the  subse- 
quent description  of  the  grant  by  boundaries 
being  complete  hi  Itself.  Upon  the  theory  of 
the  claimants  it  Is  difficult  to  see  why  this 
mesa  was  mentioned  at  all.  Upon  that  theory 
it  was  not  named  as  a  boundary,  since  both 
the  north  and  west  boundaries  are  claimed  to 
be  miles  from  this  pueblo,  and  as  a  local  ob- 
ject it  seemed  to  have  been  no  more  promi- 
nent or  worthy  of  mention  than  several  other 
pueblos  within  the  alleged  limits  of  the  grant 
Assuming  that  Lucero  stood  there,  and  from 
that  spot  made  a  mental  image  of  what  the 
extent  of  his  claim  should  be,  does  not  aid  the 
matter,  since  it  Is  quite  as  likely  that  he  in- 
tended to  claim  the  comparatively  fertile  land 
between  himself  and  the  Rio  Grande  as  the 
vast  territory  now  claimed  by  his  heirs  and- 
assigns.  In  view  of  the  fact  that  there  was  a. 
pueblo  upon  this  mesa,— a  pueblo  still  known, 
as  the  "Pueblo  of  Cochitl,**— the  natural  infer- 
ence is  that  he  desired  to  connect  this  mesa 
with  the  "Old  Pueblo  of  Cochitl,**  named  a» 
one  of  the  boundaries. 

2.  That  Lucero  did  not  intend  to  claim  an- 
extensive  grant  is  also  evident  from  his  ex- 
press purpose,  **para  en  el  sembrar  i  cabra 
(labrar)  en  dicho  pedaso  de  tierra  dies  anega» 
(fanegas)  de  trigo  y  dos  de  mais,  y  para  apaa- 
tar  mi  ganado  menor  y  Cavallada,"— to  90W 
thereon,  and  to  cultivate  on  said  piece  of  land 
ten  fanegas  of  wheat  and  two  of  com,  and  to- 
pasture  my  stock  of  small  cattle  and  horses."" 
The  words  "ganado  menor"  are  used  to  indi- 
cate, not  a  small  herd  of  cattle,  but  a  herd  of 
small  cattle  (sheep),  as  distinguished  from  a 
"ganado  mayor,"  or  herd  of  large  cattle.  The- 
word  **fanega*'  is  used  both  as  a  dry  measura- 
and  as  a  measure  of  land,  and  in  its  former 
sense  it  appears  to  have  been  somewhat  on^ 
certain  in  quantity,  varying  from  one  and  one- 
half  to  two  and  one-half  bushels;  or,  to  speak 
more  accurately,  about  one  hundredweight  of 
grain.  As  a  measure  of  land  it  appears  to 
have  been  even  more  uncertain,  indicating,  not 
the  quantity  of  land  necessary  to  raise  a  fan- 
ega  of  wheat,  but  that  quantity  which  re- 
quires a  fanega  of  wheat  to  sow  it  The 
fanega  of  wheat  differs  again  from  the  fanega 
of  com.  It  is  agreed,  however,  in  this  case, 
that  the  12  fanegas  called  for  would  be  about 
S3  acres.  Under  any  method  of  detarminlng 
what  a  fanega  was  intended  to  represent,  it 
would  seem  that  5,000  acres  of  land.  If  any  of  ^ 
it  were  cultivable,  would  be  amply  sufficient, ex 
while  the  104,000  acres  claimed  would*t)e  out? 
of  all  proportion  to  the  calls  of  the  grant 
How  much  land  would  be  necessary  to  pasture 
his  stock  of  sheep  and  horses  would  depend  so 
much  upon  the  character  of  the  land  and  of 
the  size  of  his  herd  that  it  throws  no  light 
whatever  upon  the  intended  limits  of  the 
grant 

3.  All  these  conjectures,  however,  are  pre- 
liminary to  and  as  throwing  light  upon  the 
more  important  question  as  to  what  is  meant- 
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by  tlie  •*PueWo  VIeJo  de  Cochltl/'  mentioned 
In  the  petition  as  the  nortliern  boundary.  Lu- 
cero  apparently  bad  been  a  soldier  In  the 
Spanish  army,  bad  taken  part  in  putting  down 
the  rebellion  of  the  Indians*  and  had  a  some- 
what numerous  family.  Claimants*  argument 
in  this  connection  is  that,  by  these  words 
•Tueblo  Viejo  de  Ctochiti,"  must  be  under- 
stood a  pueblo  about  seven  miles  to  the  north- 
east of  the  mesa  of  Cochiti,  and  commonly 
known  as  the  "Pueblo  Viejo,"  on  the  "Potrero 
de  las  Vacas,"— the  farm  or  mesa  of  the  cows. 
It  appears  that  when  the  Gochiti  Indians,  after 
being  defeated  by  the  Spaniards,  retreated  to 
the  historical  mesa  of  Cochiti,  in  the  latter 
part  of  the  seventeenth  century,  they  built 
there  the  pueblo  which  has  now,  after  the 
lapse  of  upwards  of  two  centuries,  become 
known  as  the  "Old  Pueblo  of  Cochiti,'*  al- 
though at  the  time  of  the  grant  it  was  not 
in  reality  an  old  pueblo,  having  been  burned 
by  the  Spaniards  not  much  more  than  30  years 
prior  thereto.  It  Is  possible,  however,  that 
Lucero  did  not  refer  to  this  particular  pueblo 
as  the  "Old  Pueblo  of  Cochiti,''  since  it  ap- 
pears from  Prof.  Bandeller's  work  upon  Ar- 
chaeological Investigations  in  the  Southwest 
(part  2,  p.  178)  that  the  oldest  ruins  on  the 
mesa  of  Cochiti  are  those  of  a  prehistoric  Que- 
res  pueblo,  although  the  best  preserved  are 
those  of  the  pueblo  built  after  the  year  1683, 
when  the  Indians  retreated  there,  and  aban- 
doned April,  1694.  In  virtue  of  these  older 
ruins  the  pueblo  may  well  have  acquired  the 
^name  of  the  "Old  Pueblo  of  Cochiti,"  without 
^  reference  to  the  later  ruin.  We  do  not  regard 
P  this  as  of  any*decislve  weight,  however,  as  it 
does  not  take  long  for  a  deserted  village  or 
house  to  become  known  as  "the  old  house," 
etc.  It  also  appears  that  the  Pueblo  Viejo  Is 
of  much  greater  antiquity  than  that  of  Cochiti, 
and  at  the  time  of  the  grant  was  a  conspicu- 
ous object  in  Cochiti  traditions,  and  so  much 
venerated  by  the  Indians  in  that  vicinity  as 
to  be  resorted  to  for  religious  or  semi-religious 
purposes.  This  fact  is  the  basis  of  the  main 
argument  for  the  claimants. 

We  have,  however,  carefully  considered  the 
testimony  upon  this  point,  and  have  come  to 
the  conclusion  that,  while  the  Pueblo  Viejo 
may  have  been  much  the  older  of  the  two,  It 
was  never  commonly  known  as  the  "Pueblo 
Viejo  de  Cochiti,"  and  that  while  the  south- 
erly of  the  two  pueblos  was  generally  known 
as  the  "Pueblo  de  Cuchiti"  it  was  also  known 
as  the  "Pueblo  Viejo  de  Cochiti." 

4.  The  uncertainty  regarding  the  western 
boundary  arises  from  the  blank  in  the  descrip- 
tion "et  ponlente  con  *  ♦  •  de  Xemes,"— 
"the  west  with  ♦  •  •  of  Jemez."  That  a 
word  Is  torn  off  is  perfectly  obvious  from  an 
inspection  of  the  original  document  That 
this  word  related  to  something  connected  with 
Jemez  is  equally  evident.  The  claimants  In- 
sist that  these  words  must  be  explained  by 
the  context,  the  topography  of  the  country, 
the  ciiPtomnry  adoption  in  royal  grants  of 
piximiuent  natural  objects,  or  conspicuous  ar- 


tlflcial  objects,  as  landmarks,  the  slgnlflcaiice 
of  names  used  as  descriptlYe  of  well-known 
places,  and  by  the  reasonable  probabilitleB  of 
the  case.  As  the  boundaries  of  this  grant,  like 
those  of  Spanish  land  grants  genonlly,  were 
fixed  by  such  landmarks,— upon  the  east  by  a 
river;  upon  the  north  by  a  pueblo;  upon  the 
south  by  the  lands  of  another  pueblo,— it  is 
natural  to  suppose  that  the  western  boundary 
was  fixed,  either  by  reference  to  a  river,  a 
caflada,  a  pueblo,  or  a  range  of  mountains 
(sierra),  also  a  most  common  boundary.  Ab  the 
Jemez  river  is  fiir  to  the  westward  ot  the 
sierra  of  that  name,  it  is  very  improbatde  that 
this  was  intended.  There  was  also  an  ancient 
Indian  village  or  pueblo  of  that  name,  whose 
Inhabitants  did  not  belong  to  the  Queres  stock 
from  which  the  Cochiti  Indians  sprang,  A^d^ 
were  in  no  respect  affiliated  with  them.  The^; 
*  languages  of  the  two  communities  were  differ-* 
ent.  They  could  not  even  converse  together, 
except  In  Spanish.  The  two  villages  of  the 
two  nations  were  quite  distinct  Each  ba- 
hablted,  cultivated,  pastured,  and  hunted  over 
a  district  into -which  the  other  tribe  did  not 
intrude  unless  by  favor;  and  the  Jemez  coun- 
try, with  its  fields  and  mesas,  streams  and 
mountains,  lay  far  to  the  west  of  the  Cochiti 
country.  The  village  occupied  by  the  Indians 
of  the  Jemez  was  caUed  the  "Pueblo  de  Je- 
mez." The  river  that  flowed  about  its  lands 
was  called  the  "Rio  de  Jemez,"  and  its  cafion 
the  "Cafion  of  Jemez,"  while  the  mountains 
adjacent  were  called  the  "Sierra  de  Jemez." 
As  this  sierra  was  the  first  natural  object  to 
which  the  name  of  "Jemez"  was  afilxed,  lying 
to  the  westward  of  the  mesa  of  C^ochlti,  we 
think  the  grant  must  have  referred  to  that 
sierra;  or,  if  there  were  more  than  one  range 
of  mountains  known  as  the  "Sierra  de  Jemez," 
then  to  the  one  most  easterly.  Perhaps  this 
will  not  extend  the  grant  beyond  the  moun- 
tains immediately  west  of  the  mesa. 

There  was  also  some  evidence  tending  to 
show  that  the  west  boundary  was  reputed  to- 
be  the  sierra,  and  some  to  the  effect  that  the 
stock  of  I/ucero  and  his  descendants  grazed 
as  far  west  as  the  Jemez  mountains.  It  must 
be  confessed  that  this  evidence  is  not  entitled 
to  great  weight,  but,  such  as  it  is,  it  supports 
the  inference  that  one  would  naturally  derive 
from  an  inspection  of  this  mutilated  grant 

So,  also,  in  the  admitted  reproduction  or  res- 
toration of  these  documents,  made  by  the  al- 
calde De  Baca  in  1817,  to  which  reference  will 
hereafter  be  made  more  in  detail,  the  words 
"la  Sierra"  are  imported  before  "de  Jemez." 
If  this  restoration  of  the  mutilated  documents 
be  of  no  other  value,  it  tends,  at  least,  to  show 
the  opinion  of  an  intelligent  native  of  that  re- 
gion, familiar  with  the  topography  of  the  coun- 
try and  the  customary  boundaries  of  Spanish 
and  Mexican  grants,  as  to  what  this  grant 
probably  intended  to  refer  to  as  the  westward 
boundary.  If  Lucero  had  Intended  to  fix  the 
western  limit  at  the  pueblo  or  mesa  of  Cochiti, 
it  is  probable  that  he  would  have  used  the 
word  "Cochiti,"  instead  of  the  word  "J««fl« "» 
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2  which,  BB  above  stated,  indicated  clearly  that 

•  Bome  natural  object,  to  which  the  word  **Je- 
mei**  was  fixed,  muBt  have  been  within  his 
contemplation.  The  very  fact  that  he  made  the 
pneblo  the  northern  boundary,  without  also 
making  It  the  western  boundary,  Indicates 
that  another  boundary  to  the  westward  was 
Intended.  We  are  therefore  of  opinion  that 
the  court  below  erred  In  locating  the  western 
boundary  by  the  pueblo  of  Gochlti,  and  that  it 
should  be  extended  westward  to  the  nearest 
sierra  or  other  natural  object  that  bears  the 
name  of  Jemez. 

Certain  proceedings,  subsequent  to  the  grant, 
are  aJso  called  to  our  attention  as  tending  to 
throw  light  upon  the  Identiflcation  of  the  *H>ld 
Pueblo  de  Ck)chltl." 

6.  The  first  of  these.  In  the  order  of  time,  la 
an  appeal  made  by  the  alcalde  mayor,  Don 
Bartolom6  Fernandez,  **in  f^vor  of  the  repub- 
lic of  the  Indians  of  the  pueblo  of  Cochitl 
against  some  residents  called  Romero,  who 
claUned  to  settle  the  place  called  Bl  Gapulin," 
which  was  probably  in  the  Oafion  Gapulin,  In 
the  northeasterly  portion  of  the  tract  claimed 
in  this  proceeding. 

In  this  appeal,  Fernandez  brought  to  the  no- 
tice of  the  governor  that  at  the  place  conmion- 
ly  called  "Bl  Gapulin,"  contiguous  to  the  pu- 
eblo of  Gochiti,  the  Romeros  were  settled,  and, 
in  view  of  the  fact  that  during  all  the  time 
he  had  lived  in  this  country  he  had  never 
seen  said  tract  settled,  which  was  the  pas- 
ture land  of-  the  horses  and  stock  of  the  said 
pueblo,  and  other  residents  of  the  kingdom, 
and  not  knowing  of  any  grant  having  been 
made  to  authorize  such  settlement,  he  inform- 
ed the  governor  and  captain  general  of  the 
fact 

In  answer  to  this,  an  order,  in  the  nature 
of  an  order  nisi,  seems  to  have  been  made, 
directing  the  alcalde  to  eject  the  settlers, 
unless  they  showed  cause  to  the  contrary. 
The  document  is  a  very  peculiar  one,  but  this 
seems  to  have  been  its  purport 

Romero  tbereupoD  appeared  before  the  gov- 
ernor by  petition,  stating  that  he  had  been 
notified  by  Fernandez  to  vacate  the  Gapulin, 
and  that  he  had  obeyed  immediately;  but 
that  he  had  not  removed  his  property,  as  he 
eshad  held  it  for  five  years  and  six  months 
S  without  objection  until  this  year  (1765).  when 

*  it  was  made  known  that  he  had  purchased 
parts  which  did  not  belong  to  him  by  law, 
from  parties  claiming  under  a  grant  to  one 
Andres  Montoya,  which  instrument  he  pre- 
sented with  due  formality,  stating  that  he  saw 
no  reason  for  his  being  interfered  with  or  de- 
prived of  his  purchase.  Thereupon  the  gov- 
ernor and  captain  general  of  the  kingdom,  un- 
der date  of  April  18,  1705,  ordered  that  the 
previous  order  be  carried  into  eflPect,  and  that 
the  parties  be  apain  notified  not  to  settle,  by 
building  or  cultiratlon,  at  the  said  place  of 
Capulin.  "they  being  permitted  only  to  have 
their  stock  on  the  said  place  of  the  Gapulin 
as  crown  land,  as  the  other  residents  do,  but 
without  prejudice  to  the  pueblos  and  republics 


of  the  Indians  of  Gochltl  and  fian  ndefonso,** 
which  the  alcalde  mayor  of  the  city  of  Santa 
F6  was  directed  to  notify  to  them,  and  which 
he  accordingly  did,  and  made  return  thereof. 

Attached  to  these  papers  Is  the  grant  to 
Andres  Montoya,  which  coven  a  tract  be- 
tween the  orchards  or  gardens  of  Codilti  on 
the  south,  and  on  the  north  by  the  orchards 
of  San  Ildefonso.  This  giant,  which  was 
made  in  1789,  seems  to  have  been  subsequent- 
ly canceled  as  fraudulent  because  there  did 
not  appear  to  be  any  citation  of  the  adjoining 
landholders. 

The  litigation  seems  to  have  been  terminat- 
ed by  an  order  of  April  26, 1767,  made  by  Don 
Fermin  de  Mendinueta,  governor  and  captain 
general,  reciting  the  nullity  of  the  grant  to 
Montoya,  and  that  the  attempted  settlement 
by  Romero  was  in  1765^  26  yean  after  the 
grant  was  made  (1739);  declaring  the  grant  to 
Montoya  to  be  of  no  value;  that  the  only 
rights  which  Romero  had  were  those  enjoyed 
and  used  by  the  natives  of  Gochiti  and  the  ad- 
Joining  residents,  as  crown  lands;  and  order- 
ing that  neither  Romero,  nor  anybody  else, 
should  settle  or  have  ownenhip  in  the  said 
tract  of  the  Gapulin;  and  "that  It  shall  be 
held  and  esteemed  as  crown  land  for  the  com- 
mon benefit  of  all  those  who  may  desire  to 
pasture  their  stock  on  the  same,  without  ex- 
cluding the  said  Romero." 

Of  course,  these  proceedings  cannot  be  con- 
sidered in  the  light  of  res  adjudicata,  sbice 
neither  the  Spanish  crown,  the  predecessor  In 
title  of  the  United  States,  nor  Lucero  werej 
^parties  thereto.  The  only  weight  that  can  be« 
given  to  them  is  that  of  a  general  rq;ratation 
that  the  lands  upon  the  Gafiada  de  Gapulin 
were  considered  and  treated  as  crown  lands, 
over  which  the  Gochiti  Indians  and  other  res- 
idents of  the  neighborhood  had  some  indefinite 
rights  of  pasturage.  As  these  lands  were 
within  the  asserted  grant  to  Lucero,  it  Is 
somewhat  singular  that  he  made  no  resistance 
to  the  claim  of  Romero,  put  forward  no  title 
in  himself,  and  left  the  litigation  to  be  carried 
on  by  the  natives  and  other  residents  of  that 
neighborhood,  who  were  allowed  to  pasture 
upon  these  lands  as  crown  lands. 

6.  Similar  considerations  apply  to  the  ad- 
judication of  1785,  which  arose  from  an  al- 
leged intrusion  by  one  Antonio  Gallego  upon 
lands  in  the  Gafiada  de  en  Medio.  The  pro- 
ceedings opened  by  a  petition  by  the  hehrs 
of  Lucero  to  the  chief  alcalde  and  war  captain, 
Antonio  de  Armenta,  claiming  to  be  residents 
of  the  Jurisdiction  of  the  Gafiada  de  Gochiti, 
and  heirs  to  the  place,  and  complaining  that 
their  lieutenant  was  seeking  to  possess  for 
himself  for  the  purposes  of  pasturing  "the  few 
cavalry  we  have  for  the  royal  service  of  his 
majesty,  whom  may  God  preserve,  and  for 
better  protection  concerning  which  we  declare, 
sir,  that  that  favor  of  our  lieutenant  is  very 
grievous,'*  the  petition  terminating  with  a 
prayer  that  the  matter  be  examined  into  and 
their  rights  protected. 

Upon  this  petition,  the  alcalde  made  an  or- 
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der  redtlng  the  Injury  done  to  the  heirs  of 
Lucero  In  desiring  that  the  CaCLada  de  en  Me- 
dio remain  reserved  for  cayalry  upon  the  pe- 
tition of  Gallego,  and  finding  that  the  petition- 
ers were,  in  all  respects,  the  legal  heirs  to  the 
tract 

The  proceedings  in  this  litigation  undoubt- 
edly form  a  strong  item  of  testimony  in  favor 
of  the  claimants'  theory  of  this  case,  and  we 
are  by  no  means  disposed  to  deny  their  weight 
At  the  same  time  they  are  by  no  means  con- 
clusive. The  crown  was  not  a  party  to  nor 
represented  in  the  litigation.  There  was  no 
attempt  to  adjudicate  that  the  northern  bound- 
ary was  the  Pueblo  Viejo,  or  that  the  Lruceros 
had  a  good  title  to  the  cafEada  against  any  one 
g  but  Ganego,  who  seems  to  have  been  little  bet- 
'  ter  than  a  trespasser,  and  put  forward  no  title 
*  to^the  land  himself.  Indeed,  It  would  appear 
from  the  order  of  the  alcalde  that  such  right 
as  he  had  was  *'by  favor  only"  to  **raise  a  few 
sheep,  •  •  ♦  without  having  any  title  or 
document  which  might  accredit  its  being  his." 
7.  The  next  item  of  testimony  upon  which 
the  claimants  rely  is  that  of  the  so-called  "tes- 
timonio  por  concuerda,"  which  purports  to 
have  been  made  in  1817  by  Juan  Antonio  Ca- 
besa  de  Baca,  chief  alcalde  of  the  Jurisdiction 
of  Cochlti,  and  is  certified  to  be  "a  true,  faith- 
ful, and  legal  copy  of  the  documents  of  grant 
to  which  they  refer,  of  which,  as  they  are  in- 
complete and  very  badly  treated  [truncos  y 
muy  mal  tratados],  this  copy  has  been  made 
with  great  labor  before  the  witnesses  of  my 
attendance,  who  saw  it  made,  corrected,  and 
amended  from  the  original  instruments."  The 
first  paper  Is  a  restored  petition  of  Lucero,  at 
the  foot  of  which  is  a  grant  by  the  governor 
and  captain  general,  Bustamente,  countersign- 
ed by  his  secretary  of  state  and  war.  Follow- 
ing this  is  the  certificate  of  Andres  Montoya, 
chief  alcalde,  to  the  effect  that  on  August  6, 
1728,  he  gave  to  Lucero  possession  of  the 
lands  "expressed  and  mentioned  In  this  grant" 
and,  having  registered  the  same,  took  Lucero 
by  the  hand  and  "conducted  him  over  said  land 
In  sign  of  lawful  possession,  and  there  being 
no  person  whatever  who,  under  a  better  right, 
might  claim  the  same,  I  deemed  it  good." 

The  court  below  was  of  opinion  that  this 
proceeding  was  wholly  void;  that  It  was  in 
the  nature  of  a  case  against  the  crown;  that 
the  effect  of  It  would  be  to  create  evidence  to 
deprive  the  crown  of  title  to  its  land;  and 
that  alcaldes  had  no  jurisdiction  of  that  kind. 
We  do  not  find  it  necessary,  however,  to  de- 
termine this  question,  since,  so  far  as  we  can 
Judge,  this  testlmonio,  or  official  copy,  does 
not  differ  in  any  essential  particular  from  the 
original,  except  so  far  as  making  more  definite 
the  westerly  boundary  of  the  grant  at  Sierra 
de  Jemez.  That  a  grant  was  actually  made 
to  Lucero  Is  not  disputed.  So  far  as  the 
erasures  and  mutilations  of  the  original  are 
supplied  in  the  restored  grant  they  are  im- 
material, except  as  connected  with  the  de- 
scription, which  is  an  exact  reproduction  of 
the  description  in  the  original  grant  except  as 


to  the* western  boundary,  which  Is  declared  to* 
be  the  Sierra  de  Jemez;  and,  as  we  have  al- 
ready found  that  this  is  what  was  hitended 
by  the  parties,  this  alleged  copy  is  only  a  con- 
firmation of  the  opinion  we  had  already  reach- 
ed from  an  inspection  of  the  original  grant 
and  from  the  probabilities  of  the  case.  We  do 
not  regard  this  copy  as  affecting  at  all  the 
conclusions  to  be  reached  from  the  other  evi- 
dence in  the  case. 

8.  The  claimants  also  rely  upon  a  long-con- 
tinued adverse  possession  of  this  land,  main- 
tained for  nearly  170  years  from  the  date  of 
the  grant  and  nearly  80  years  from  the  date 
of  the  testlmonio  issued  by  the  alcalde  mayor 
De  Baca.  Had  it  been  shown  that  this  pos- 
session was  complete,  adverse,  and  undisputed 
during  the  whole  life  of  this  grant  snch  pos- 
session would  probably  be  regarded  as  com- 
plete evidence  of  title.  Nor  are  we  disposed 
to  deny  that  the  fact  that  the  Luceros  and 
their  descendants  pastured  stock  upon  these 
lands  is  evidence  of  such  possession,  but  In 
order  to  make  it  of  any  particular  weight  it 
should  be  shown  to  have  been  exclusive,  and 
that  no  other  person  pastured  or  had  the  same 
right  to  pasture  upon  these  lands.  The  pro- 
ceedings hi  the  case,  first  above  mentioned, 
of  the  intrusion  by  the  Romeros,  indicate  the 
lands  to  have  been  held  in  common  and  to 
have  been  subject  to  pasturage  by  the  Indians 
and  other  residents  of  that  neighborhood.  Un- 
der such  chxmmstances,  it  should  be  made  to 
appear  that  the  rights  of  Lucero  and  his  de- 
scendants were  exclusive  in  this  particular. 
In  addition  to  this,  however,  it  is  a  fact  so 
notorious  that  we  may  take  Judicial  notice  of 
it  that  mere  pasturage  upon  these  western 
lands  is  very  slight  evidence  of  possession. 
The  court  below  was  of  opinion  that  •from  a 
practical  standpoint  the  grazing  of  stock  in 
this  country  has  no  value  as  evidence  of  prac- 
tical location."  In  view  of  the  fact  that  all, 
or  nearly  all,  of  this  testimony  respecting  pos- 
session is  given  by  witnesses  who  are  descend- 
ed from  Lucero,  or  connected  with  his  family, 
or  are  interested  hi  the  litigation,  and  the  pos- 
session relied  upon  Is  not  shown  to  have  been 
exclusive,  or  inconsistent  with  the  use  of  this 
vast  tract  as  a  pasturage  common  to  all  the 
dwellers  In  that  neighborhood,  we  think  the 
court  did  not  err  in  refusing  to  give  it  weighty 
aa  evidence  of  title.  ^ 

*  Other  ancient  documents  offered  by  the* 
claimants  mav  be  laid  out  of  consideration. 
They  consist  principally  of  conveyances,  to 
some  of  which  members  of  the  Lucero  family 
were  parties,  but  the  descriptions  of  the  lands 
are  too  uncertain  to  afford  any  definite  infor- 
mation upon  the  extent  of  the  grant  or  even 
of  what  was  claimed  by  Lucero  in  that  con- 
nection. 

Upon  the  whole,  we  have  come  to  the  con- 
clusion that  the  claimants  have  not  made  out 
their  case  by  a  fair  preponderance  of  evidence, 
or  such  weight  of  testimony  as  is  necessary  to 
establish  their  title  to  this  large  tract  of  land. 
We  should  have  reached  this  conclusion  with- 
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out  hesitation  had  It  not  been  for  the  proceed- 
ings connected  with  the  ouster  of  Antonio 
Gallego  from  the  Cafiada  de  en  Medio  In 
1785,  which  is  really  the  only  Item  of  testi- 
mony at  all  Inconstetent  with  the  goyemmenf  8 
theory  of  the  case;  but,  after  all,  this  is  but 
evidence  of  a  general  reputation,  or  of  a  Ju- 
dicial ruling  in  a  case  to  which  the  crown 
was  not  a  party;  and  it  is  not  at  all  improb- 
able that  the  alcalde  may  have  considered  Ln- 
cero's  title  to  be  good  as  against  one  who  had 
no  title  at  all  beyond  a  mere  permit  to  pas- 
ture a  few  horses,  or  raise  a  few  sheep  there- 
on, **without  having  any  title  or  document 
which  might  accredit  its  being  his."  It  does 
not  follow  that,  if  the  government  itself  had 
attacked  the  grant  or  the  extent  of  it,  his  rul- 
ing upon  that  point  would  not  have  been  dif- 
ferent. In  fact,  the  ruling  in  the  prior  case 
between  the  Indians  of  the  pueblo  and  the 
Romeros  is  about  as  strong  evidence  that  the 
lands  at  El  Capulln,  also  within  the  assumed 
limits  of  the  grant,  were  crown  lands,  as  the 
Judgment  in  this  case  was  that  the  lands  npon 
the  Cafiada  de  en  Medio  belonged  to  the  Lih 
ceros. 

These  Judgments  are  really  of  little  value, 
except  as  throwing  light  upon  the  occupation, 
or  attempted  occupaticm,  by  Lucero  of  that 
portion  of  the  tract  lying  nearest  to  the  Rio 
Grande,  and  of  the  general  reputation  as  to 
the  extent  of  his  grant  The  chief  reliance 
must  be  upon  the  terms  of  the  petition  itself, 
and  it  is  fortunate  that  the  most  important 
part  of  this  petition,  namely,  the  description 
of  the  boundaries,  has  been  best  preserved. 
The  only  real  difficulty  in  its  Interpretation  is 
the  ambiguity  arising  from  the  words  "Pueblo 
Viejo  de  Oochiti."  The  burden  of  proving  the 
larger  grant  is  upon  the  claimants.  So  long  as 
the  description  is  reconcilable  with  the  small- 
er grant,  and  with  a  pueblo  located  upon  the 
mesa  of  Gochiti,  the  government  is  entitled  to 
tkM  benefit  of  that  construction.  The  location 
of  that  pueblo  seven  miles  to  the  northeast  is 
supported  by  testimony  too  shadowy  to  be  a 
safe  basis  for  a  legal  adjudication  in  favor  of 
the  claimants. 

While  we  agree  with  the  court  below  upon 
the  main  question  involved,  the  different  view 
we  have  taken  regarding  the  western  bound- 
ary requires  that  its  decree  be  reversed,  and 
the  case  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 


(167  U.  S.  618)     ^ 

CAMFIELD  et  al.  v.  UNITED  STATES. 

(May  24,  1897.) 

No.  278. 

Public  Lands— Power  of  Govbknmbnt  to  Pro- 
TKCT — Statute  Pkohibiting  Inclosurb. 

1.  The  general  government  has  power,  in  leg- 
islating for  the  protection  of  its  own  property  sit- 
nuteti  within  the  several  states,  analogous  to  the 
police  p<>\>-ers  of  a  state,  and  may  declare  what 
are  nuisances,  as  affecting  such  property,  and 
provide  for  their  abatement. 

2.  The  act  of  congress  of  February  20,  1885 


(23  Stat  821),  prohfbltfaig  flic  Indosan  of  pab> 
lie  lands  of  the  United  States  wHfaln  any  stati 
or  territory  by  persons  having  no  right  or  elalm 
thereto,  and  providing  for  the  abatement  of  snch 
indoBures,  is  constitutional,  and  under  it  the 
government  may  compel  the  renwval  of  fences 
inclosing  public  lands  within  a  state,  thongb 
erected  on  private  property. 

3.  The  grant  by  the  government  of  every  al« 
temate  section  of  land  m  a  township  to  a  rail- 
road company  to  aid  In  the  construction  of  its 
road  does  not  carry  with  it  the  rif  ht  to  a  pur- 
chaser of  such  land  to  inclose  it  m  such  man- 
ner as  to  also  inclose  the  intermediate  sections, 
which  remain  the  property  of  the  United  States. 
13  a  C.  A«  859,  66  Fed.  101,  afflnned. 

Appeal  from  the  United  States  drcait  Ck>nrt 
of  Appeahs  for  the  Bighth  Circuit 

This  was  a  bill  in  equity,  originally  filed  by 
the  United  States  in  the  circuit  court  for  the 
district  of  Colorado,  to  compel  the  removal  and 
abatement  of  a  fence  erected  and  maintained 
by  the  defendants,  whereby  about  20,000  acres 
of  public  lands  were  Inclosed  and  appropriated 
to  the  exclusive  use  and  benefit  of  the  defend-^ 
ants.  2 

*The  bin  averred,  in  substance,  that  the  de-* 
fendants  Daniel  A.  Camfield  and  William 
Drury,  with  Intent  to  encroach  and  intrude 
upon  the  lands  of  the  United  States  In  an  ille- 
gal manner,  and  to  monopolize  the  use  of  the 
same  for  thehr  own  special  benefit,  did  on  or 
about  the  1st  of  January,  1893,  construct  and 
maintain  a  fence  which  indosed  and  included 
about  20,000  acres  of  the  public  domain,  that 
the  effect  of  such  inclosnre  was  to  exclude  the 
United  States  and  all  other  persons  except 
the  defendants  therefrom,  and  that  the  lands 
thus  wrongfully  inclosed  consisted  of  all  of 
the  even-numbered  sections  In  townships  num- 
bered 7  and  8  N.,  of  range  63  W.,  of  the  sixth 
principal  meridian.  The  bill  further  averred 
that  said  townships  7  and  8  lie  wlthhi  the 
limits  of  the  grant  made  by  the  gov^mnent 
to  the  Union  Pacific  Railroad  Company;  that 
the  defendants  had  acquired  from  said  railroad 
company  the  right  to  use  all  the  odd-numbered 
sections  of  land  which  lie  withhi  said  town- 
ships 7  and  8,  and  outside  thereof,  immedi- 
ately adjacent  to  the  even-numbered  sections 
lying  within  and  on  the  margin  of  said  town- 
ships; and  that,  in  building  the  fence  com- 
plained of,  the  defendants  had  constructed  it 
entirely  on  odd-numbered  sections,  either  with- 
in or  without  townships  7  and  8,  so  as  to  com- 
pletely inclose  all  of  the  government  lands 
aforesaid,  but  without  locating  the  fence  on 
any  part  of  the  public  domain  so  Included. 

The  subjoined  diagram  of  one  township  wlD 
serve  to  Illustrate  the  manner  in  which  the 
fence  was  constructed  so  as  to  inclose  the 
even-numbered  sections.    The  fence  is  indi-^ 
cated  by  the  dotted  lines.  g 

*  The  defendants  admitted  by  their  answer* 
that  they  had  constructed  a  fence  so  as  to  in- 
close all  of  the  even-numbered  sections  In  town- 
ships 7  and  8,  substantially  as  set  out  above 
in  the  plaintiffs  complaint,  save  and  except 
that  at  each  section  line  a  swinging  gate  had 
been  placed  to  afford  access  to  so  much  of  the 
public  domain  aa  was  inclosed  b^tbe,  afore- 
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said  fence.  By  their  answer  the  defendants 
sought  to  Justify  the  erection  of  the  fence  in 
question  upon  the  ground  tliat  they  owned  all 
the  odd-numbered  sections  in  townships  7  and 
8,  and  that  they  were  engaged  in  building 
large  reservoirs  for  the  purpose  of  inigating 
the  land  by  them  owned,  and  much  other  land 
In  that  vicinity.  They  averred  that,  in  car- 
rying out  such  irrigation  scheme,  they  found 
It  necessary  to  fence  their  lands  in  townships 
7  and  8  in  the  manner  above  described.  They 
^also  denied  that  they  had  any  intention  of 
g  monopolizing  the  even-numbered  sections  In- 
•  closed  by  said*fence,  or  to  exclude  the  public 
therefrom,  and  further  averred,  in  substance, 
that  the  worli  in  which  they  were  engaged 
waB  of  great  importance  and  utility,  and  would 


Mr.  Justice  BROWN,  after  stating  the  facts 
In  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

This  case  involves  the  constmction  and  ap- 
plication of  the  act  of  congress  of  February 
25,  1885,  entitled  **An  act  to  prevent  unlawful 
occupancy  of  the  public  lands."  23  Stat  321. 
The  first  section  of  the  act  reads  as  foUowa: 

'That  all  enclosures  of  any  public  lands  in 
any  state  or  territory  of  the  United  States, 
heretofore  or  to  be  hereafter  made,  erected  or 
constructed  by  any  person,  party,  association 
or  corporation,  to  any  of  which  land  Indnded 
within  the  enclosure  the  person,  party,  associar 
tion,  or  corporation  making  or  controlling  tha 
enclosure  had  no  claim  or  color  of  tiUe  made 
or  acquired  in  good  faith,  or  an  aMSrted  ilghl 
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redound  to  the  great  advantage  of  the  United 
States  and  Its  citizens. 

An  exception  was  filed  to  the  answer  upon 
the  ground  that  it  was  insufficient  to  consti- 
tute a  defense  to  the  bill.  This  exception  was 
sustained  (59  Fed.  562),  and,  as  the  defend- 
ants declined  to  plead  further,  a  decree  was 
entered  In  favor  of  the  government,  from 
which  decree  the  defendants  appealed  to  the 
court  of  appeals,  which  affirmed  the  judgment 
of  the  circuit  court  (32  U.  S.  App.  42. 13  C.  C. 
A.  350.  66  Fed.  101,  and  32  U.  S.  App.  123, 
14  C.  C.  A.  228,  G7  Fed.  17).  Whereupon  de- 
fendants appealed  to  this  court 

James  W.  McCreery  and  C.  W.  Bunn,  for 
appellants.  Sol.  Gen.  Conrad,  for  the  United 
estates. 

17  S.C.-55 


thereto  by  or  under  claim,  made  in  good  faith 
with  a  view  to  entry  thereof  at  the  proper 
land  office  under  the  general  laws  of  the  Unit- 
ed States  at  the  time  any  such  enclosure  was 
or  shall  be  made,  are  hereby  declared  to  be 
unlawful,  and  the  maintenance,  erection,  con- 
struction or  control  of  any  such  enclosure  is-. 
hereby  forbidden  and  prohibited;  and  the  as-« 
sertlon  of  a*  right  to  the  exclusive  use  and* 
occupancy  of  any  part  of  the  public  lands  of 
the  United  States  In  any  state  or  any  of  the 
territories  of  the  United  States,  without  claim, 
color  of  title  or  asserted  right,  as  above  speci- 
fied as  to  enclosure,  is  lilcewise  declared  un- 
lawful and  hereby  prohibited." 

By  section  2  of  said  act  it  is  made  the  dnty 
of  the  district  attorney  of  the /United  St^utj^ 
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for  the  proper  district,  when  complahit  1b 
made  to  him  by  affidayit  by  any  citizen  of 
the  United  States  that  section  1  of  the  act 
Is  being  violated,  to  institute  a  civil  suit  in 
the  name  of  the  United  States,  in  the  proper 
United  States  district  or  circuit  court,  against 
the  person  or  persons  in  charge  of  or  control- 
ling the  unlawful  inclosure  complained  of. 
By  this  section  Jurisdiction  is  also  conferred 
upon  any  United  States  district  or  circuit 
court,  or  territorial  district  court,  having  Ju- 
risdiction over  the  locality  where  the  land  In- 
closed, or  any  part  thereof,  shall  be  situated, 
to  hear  and  determine  proceedings  in  equity, 
by  writ  of  injunction,  to  restrain  violations  of 
the  provisions  of  the  act.  It  Is  also  made  the 
duty  of  said  courts,  in  case  any  inclosure 
shall  be  found  to  be  unlawful,  to  make  the 
proper  order,  Judgment,  or  decree  for  the  de- 
struction of  the  same,  in  a  summary  way,  un- 
less the  Inclosure  shall  be  removed  by  the  par- 
ties complained  of  within  five  days  after  they 
are  ordered  to  do  so. 

Defendants  are  certainly  within  the  letter 
of  this  statute.  They  did  inclose  public  lands 
of  the  United  States  to  the  amount  of  20,000 
acres,  and  there  is  nothing  tending  to  show 
that  they  had  any  claim  or  color  of  title  to  the 
same,  or  any  asserted  right  thereto  under  a 
claim  made  in  good  faith  under  the  general 
laws  of  the  United  States.  The  defense  Is,  in 
substance,  that,  if  the  act  be  construed  so  as 
to  apply  to  fences  upon  private  property,  it  is 
unconstitutional. 

There  Is  no  doubt  of  the  general  proposition 
that  a  man  may  do  what  he  will  with  his  own, 
but  this  right  Is  subordinate  to  another,  which 
finds  expression  in  the  familiar  maxim,  **Sic 
iitere  tuo  ut  alienum  non  Isedas."  His  right 
to  erect  what  he  pleases  upon  his  own  land 
will  not  Justify  him  in  maintaining  a  nuisance, 
^  or  in  carrying  on  a  business  or  trade  that  is 
M  offensive  to  his  neighbors.  Ever  since  Al- 
f  dred'8  Case,  9  Coke,  48,  it  has  been*the  settled 
Inw,  both  of  this  country  and  of  England, 
that  a  man  has  no  right  to  maintain  a  struc- 
ture upon  his  own  land,  which,  by  reason  of 
disgusting  smells,  loud  or  unusual  noises,  thick 
smoke,  noxious  vapors,  the  Jarring  of  machin- 
ery, or  the  unwarrantable  collection  of  flies, 
renders  the  occupancy  of  adjoining  property 
dangerous,  Intolerable,  or  even  uncomfortable 
to  Its  tenants.  No  person  maintaining  such  a 
nuisance  can  shelter  himself  behind  the  sanc- 
tity of  private  property. 

It  is  true  that  a  man  may  build  a  fence  up- 
on his  own  land  as  high  as  he  pleases,  even 
though  It  obstructs  his  neighbor*s  lights,  and 
the  weight  of  authority  is  that  his  motives  In 
so  doing  cannot  be  Inquired  into,  even  though 
tlie  fence  be  built  expicssiy  to  annoy  and 
spite  his  neighbor,  and  that  In  this  particular 
the  law  takes  no  account  of  the  selfishness  or 
malevolence  of  individual  proprietors  (Mahan 
V.  Brown.  13  Wend.  261 ;  Cliatfield  v.  AVIlson, 
28  Vt.  49:  Frazier  v.  Brown,  12  Ohio  St.  204; 
r*lckard  v.  Collins,  23  Barb.  444;  Clinton  v. 
Myers,  48  N.  Y.  511;  Phelps  v.  Nowlen,  72  N. 


Y.  89;  Walker  v.  Cronln,  107  BCass.  555.  664X 

although  there  are  many  strong  intimations  ts 
the  contrary. 

But  the  injustice  of  the  preyaillng  doctrine 
upon  this  subject,  in  Its  practical  operation, 
became  so  manifest  that  in  1887  the  legis- 
lature of  Massachusetts  passed  a  statute  de- 
claring that  any  fence  ''unnecessarily  exceed- 
ing six  feet  in  height,  maliciously  erected  or 
maintained  for  the  purpose  of  annoying  the 
owners  or  occupants  of  adjoining  property," 
should  be  deemed  a  private  nuisance,  and  that 
any  such  owner  or  occupant  who  was  thereby 
injured  In  his  comfort,  or  in  the  quiet  enjoy- 
ment of  his  estate,  might  have  an  action  of 
tort  for  the  damage.  The  constitutionality  of 
this  statute  was  attacked  in  the  case  of  Ride- 
out  V.  Knox,  148  Mass.  368,  19  N.  B.  390, 
but  upon  full  consideration  the  supreme  Jndl- 
cial  court  was  of  opinion  that  the  statute  was 
within  the  Ihnits  of  the  police  power,  and  was 
constitutional,  and,  although  the  fence  was 
not  directly  injurious  to  the  public  at  large, 
there  was  a  public  interest  to  restrain  this 
kind  of  aggressive  annoyance  of  one  neighbor 
by  another,  and  to  mark  a  definite  limit,  be- 
yond which  It  was  not  lawful  to  go.  Tlie^ 
court  also  held  the  statute  to  be  constitutional g 
with*  reference  to  fences  already  In  existence* 
when  the  act  was  passed;  that  although  It 
involved,  to  a  certain  extent,  the  taking  of 
property  without  compensation,  yet,  "having 
regard  to  the  smaUness  of  the  injury,  the  na- 
ture of  the  evil  to  be  avoided,  the  quasi  acci- 
dental character  of  the  defendant's  right  to 
put  up  a  fence  for  malevolent  purposes,  and 
also  to  the  fact  that  police  regulations  may 
limit  the  use  of  property  in  ways  which  great- 
ly diminish  its  value,"  the  court  was  of  opin- 
ion that  the  act  was  constitutional  to  the  faU 
extent  of  its  provisions.  The  case  Is  author- 
ity for  the  proposition  that  the  police  power 
is  not  subject  to  any  definite  limitations,  but 
is  co-extenslve  with  the  necessities  of  the  case 
and  the  safeguard  of  the  public  interests.  Ap- 
parently, the  principal  doubt  entertained  by 
the  court  was  whether  the  maintenance  of  a 
private  fence  could  be  said  to  be  "Injurious 
to  the  public  at  large,"  but  It  seems  to  have 
been  of  opinion  that  such  a  nuisance  might 
give  rise  to  disputes  and  bickerings  prejudi- 
cial to  the  peace  and  good  order  of  the  com- 
munity. 

While  the  lands  In  question  are  all  within 
the  state  of  Colorado,  the  government  has, 
with  respect  to  Its  own  lands,  the  rights  of  an 
ordinary  proprietor,  to  maintain  Its  possession 
and  to  prosecute  trespassers.  It  may  deal 
with  such  lands  precisely  as  a  private  hidiyld- 
ual  may  deal  with  his  farming  property.  It 
may  sell  or  withhold  them  from  sale.  It  may 
grant  them  In  aid  of  railways  or  other  public 
enterprises.  It  rany  open  them  to  pre-emption 
or  homestead  settlement,  but  it  would  be  rec- 
reant to  its  duties  as  trustee  for  the  people 
of  the  United  States  to  permit  any  individual 
or  private  corporation  to  monopolize  tliem  for 
private  gain,  and  thereby  practically  Ml^  In- 
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tending  settlers  from  the  market  It  needs 
no  argument  to  sbow  that  the  building  of 
fences  upon  public  lands  with  intent  to  inclose 
them  for  private  use  would  be  a  mere  tres- 
pass, and  that  such  fences  might  be  abated  by 
the  olBcers  of  the  government,  or  by  the  ordi- 
nary processes  of  courts  of  Justice.  To  this 
extent,  no  legislation  was  necessary  to  vindi- 
cate the  rights  of  the  government  as  a  landed 
proprietor. 
|A  But  the  evil  of  permitting  persons  who  owned 
tt  >r  controlled  the  alternate  sections  to  inclose 

•  the  entire  tract,  and  thus  tolBclude  or  frighten 
off  intending  settlers,  finally  became  so  great 
that  congress  passed  the  act  of  February  25, 
1885,  forbidding  all  inclosures  of  public  lands, 
and  authorizing  the  abatement  of  the  fences. 
If  the  act  be  construed  as  applying  only  to 
fences  actually  erected  upon  public  lands,  it 
was  manifestly  unnecessary,  since  the  govern- 
ment, as  an  ordinary  proprietor,  would  have 
the  right  to  prosecute  for  such  a  trespass.  It 
is  only  by  treating  it  as  prohibiting  all  "in- 
closures" of  public  lands,  by  whatever  means, 
that  the  act  becomes  of  any  avaiL  The  device 
to  which  defendants  resorted  was  certainly 
an  ingenious  one,  but  it  is  too  clearly  an  eva- 
sion to  pennit  our  r^ard  for  the  private  rights 
of  defendants  as  landed  proprietors  to  stand 
in  the  way  of  an  enforcement  of  the  statute. 
So  tBT  as  the  fences  were  erected  near  the 
outside  line  of  the  odd-numbered  sections, 
there  can  be  no  objection  to  them;  but,  so  far 
as  they  were  erected  Immediately  outside  the 
even-numbered  sections,  they  are  manifestly 
intended  to  inclose  the  government's  lands, 
though  In  fact  erected  a  few  inches  Inside  the 
defendants'  line.  Considering  the  obvious  pur- 
poses of  tills  structure,  and  the  necessities  of 
preventing  the  inclosure  of  public  lands,  we 
think  the  fence  is  clearly  a  nuisance,  and  that 
it  is  within  the  constitutional  power  of  con- 
gress to  order  its  abatement,  notwithstanding 
such  action  may  Involve  an  entry  upon  the 
lands  of  a  private  Individual.  The  general 
government  doubtless  has  a  power  over  its 
own  property  analogous  to  the  police  power  of 
the  several  states,  and  the  extent  to  which  it 
may  go  in  the  exercise  of  such  power  is  meas- 
ured by  the  exigencies  of  the  particular  case. 
If  it  be  found  to  be  necessary,  for  the  protec- 
tion of  the  public  or  of  intending  settlers,  to 
forbid  all  Inclosures  of  public  lands,  the  gov- 
ernment may  do  so,  though  the  alternate  sec- 
tions of  private  lands  are  thereby  rendered  less 
available  for  pasturage.  The  In  convenience, 
or  even  damage,  to  the  individual  proprietor 
does  not  authorize  an  act  which  is  in  Its  nature 
a  purpresture  of  government  lands.  While  we 
do  not  undertake  to  say  that  congress  has  the 
unlimited  power  to  legislate  against  nuisances 

^within  a  state  which  it  would  have  within  a 
g  territory,  we  do  not  think  the  admission  of  a 

•  territory  as  a  state  deprives *it  of  the  power  of 
legislating  for  the  protection  of  the  public 
lands,  though  it  mny  tiiereby  involve  the  exer- 
cise of  what  Is  ordinarily  known  as  the  "po- 
lice power,"  so  long  as  such  pownr  '»  'M'^^cted 


solely  to  its  own  jnrotectlon.  A  different  rtde 
would  place  the  public  domain  of  the  United 
States  completely  at  the  mercy  of  state  legis- 
lation. 

We  are  not  convinced  by  the  argument  of 
counsel  for  the  railway  company,  who  was  per- 
mitted to  file  a  brief  in  this  case,  that  the  fact 
that  a  fence  buQt  hi  the  manner  indicated  will 
operate  incidentally  or  indirectly  to  inclose 
public  lands  is  a  necessary  result— which  con- 
gress must  have  foreseen  when  it  made  the 
grants— of  the  policy  of  granting  odd  sections, 
and  retaining  the  even  ones  as  public  lands, 
and  that.  If  such  a  result  Inures  to  the  damage 
of  the  United  States,  it  must  be  ascribed  to 
their  improvidence  and  carelessness  in  so  sur- 
veying and  laying  off  the  public  lands  that  the 
portion  sold  and  granted  by  the  government 
cannot  be  Inclosed  by  the  purchasers  without 
embracing  also  in  such  inclosure  the  alternate 
sections  reserved  by  the  United  States.  Car- 
ried to  its  logical  conclusion,  the  hiference  is 
that,  because  congress  chose  to  aid  In  the  con- 
struction of  these  railroads  by  donating  to 
them  all  the  odd-numbered  sections  within  cer- 
tain limits,  it  thereby  intended  incidentally  to 
grant  them  the  use  for  an  indefinite  time  of 
all  the  even-numbered  sections.  It  seems  but 
an  111  return  for  the  generosity  of  the  govern- 
ment in  granting  these  roads  half  Its  lands  to 
claim  that  it  thereby  incidentally  granted  them 
the  benefit  of  the  whole. 

The  government  has  the  same  right  to  Insist 
upon  Its  proprietorship  of  the  even-numbered 
sections  that  an  individual  has  to  claim  the  odd 
sections;  and  if  such  proprietor  would  have 
the  right  to  complain  of  the  government  fencing 
In  his  lands  in  the  manner  Indicated,  and 
leasing  them  for  pasturage,  the  government  has 
the  same  right  to  complain  of  a  similar  action 
upon  his  part.  If  there  be  any  general  Im- 
pression that  In  dealing  with  public  lands  the 
rights  are  altogether  those  of  the  individual 
proprietors,  and  that  such  rights  as  the  gov- 
ernment has  exist  only  by  their  sufferance,  the 
act  in  question  will  do  much  to  rectify  this  mis- 
apprehension.  e^ 

•These  grants  were  made  In  pursuance  of  the? 
settled  policy  of  the  government  to  reserve  to 
Itself  the  even-numbered  sections  for  sale  at 
an  increased  price;  and  If  the  defendants  in 
this  case  chose  to  assume  the  risk  of  pur- 
chasing the  odd-numbered  sections  of  the  rail- 
road company  for  pasturage  purposes,  with- 
out also  purchasing,  or  obtaining  the  consent 
of  the  government  to  use,  the  even-numbered 
sections,  and  thereby  failed  to  derive  a  benefit 
from  the  odd-numbered  ones,  they  must  call 
upon  their  own  indiscretion  to  answer  for  their 
mistake.  The  law  and  the  practice  of  the  gov- 
ernment were  perfectly  well  settled,  and,  if  it 
had  chosen  in  the  past  to  permit  by  tacit  ac- 
quiescence the  pasturage  of  Its  public  lands,  it 
was  a  policy  which  It  might  change  at  any  mo- 
ment, and  which  became  the  subject  of  such 
abuses  that  congress  finally  felt  Itself  com- 
pelled to  pass  the  act  of  February  25,  1885. 
and  thereby  put  an  end  to  them.    It  was  nol 
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Intended,  however,  to  prohibit  altogether  the 
pasturage  of  public  lands,  or  to  reverse  the 
former  practice  of  the  government  In  that  par- 
ticular. Indeed,  we  know  of  no  reason  why 
the  policy,  so  long  tolerated,  of  permitting  the 
public  lands  to  be  pastured,  may  not  be  still 
pursued,  provided  herdsmen  be  emploj-ed,  or 
other  means  adopted  by  which  the  fencing  in 
and  the  exclusive  appropriation  of  such  land 
shall  be  avoided.  The  defendants  were  bound 
to  know  that  the  sections  they  purchased  of 
the  railway  company  could  only  be  used  by 
them  in  subordination  to  the  right  of  the  gov- 
ernment to  dIsi)ose  of  the  alternate  sections  as 
it  seemed  best,  regardless  of  any  inconvenience 
or  loss  to  them,  and  were  bound  to  avoid  ob- 
structing or  embarrassing  It  in  such  disposition. 
If  practices  of  this  kind  were  tolerated.  It 
would  be  but  a  step  further  to  claim  that  the 
defendants,  by  long  acquiescence  of  the  gov- 
ernment in  their  appropriation  of  public  lands, 
had  acquired  a  title  to  them  as  against  every 
one  except  the  government,  and  perhaps  even 
against  the  government  Itself. 

It  is  no  answer  to  say  that,  if  such  odd- 
numbered  sections  were  separately  fenced  In, 
which  the  owner  would  doubtless  have  the 
^  right  to  do,  the  result  would  be  the  same  as  In 
gtbis  case,— to  practically  exclude  the  govern- 
•  ment  from  the*even-numbered  sections,— since 
this  was  a  contingency  which  the  government 
was  bound  to  contemplate  In  granting  away 
the  odd-numbered  sections.  So  long  as  the 
Individual  proprietor  confines  his  inclosure  to 
his  own  land,  the  government  has  no  right  to 
complain,  since  he  Is  entitled  to  the  complete 
and  exclusive  enjoyment  of  It,  regardless  of 
any  detriment  to  his  neighbor;  but  when,  un- 
der the  guise  of  inclosing  his  own  land,  he 
builds  a  fence  which  Is  useless  for  that  pur- 
pose, and  can  only  have  been  Intended  to  in- 
close the  lands  of  the  government,  he  is  plain- 
ly within  the  statute,  and  is  guilty  of  an  un- 
warrantable appropriation  of  that  which  be- 
longs to  the  public  at  large.  It  may  be  added, 
however,  that  this  Is  scarcely  a  practical  ques- 
tion, since  a  separate  Inclosure  of  each  sec- 
tion would  only  become  desirable  when  the 
country  had  been  settled,  and  roads  bad  been 
built  which  would  give  access  to  each  section. 
It  is  equally  Immaterial  that  the  defendants 
have  undertaken  to  build  large  reservoirs  for 
water  to  be  supplied  for  the  irrigation  of  Its 
lands,  or  that  they  have  proceeded  In  accord- 
ance with  the  act  of  congi-ess  In  acquiring  the 
necessary  sites  to  be  used  In  the  constniction 
of  such  reservoirs,  or  that  they  have  expend- 
ed large  sums  of  money  In  providing  for  this 
Improvement  If  they  have  Inclosed  the  pub- 
lic lands  In  violation  of  the  statute.  It  Is  no 
answer  to  say  that  they  have  inclosed  them 
for  Irrigating  as  well  as  for  pasturage  piu*- 
poses.  The  violation  of  the  statute  is  none 
the  less  manifest  from  the  fact  that  the  de- 
fendants had  an  ulterior  purpose,  or  a  purpose 
other  than  that  of  pasturage. 

We  are  of  opinion  that,  In  passing  the  act 
111  question,   congress  exercised  its  const  itu- 


tlonal  right  of  protecting  the  piibllc  lands  from 
nuisances  erected  upon  adjoining  property,  that 
the  act  is  valid,  and  that  the  Judgment  of  the 
circuit  court  of  appeals  must  be  affirmed. 


a«7  u.  8.  27S> 
UNITED  STATES  v.  SANDOVAL  et  aL 

MORTON  V.   UNITED   STATES. 

(May  24,  1807.) 

Noo.  205  and  609. 

PRIVATB    Rights   under  Treaties  —  Court  of 

Private  Land  Claims— Spanish  Land  TrrLss. 

1.  It  is  within  the  province  of  the  political  de- 
partment of  the  government  to  provide  the  mode 
m  which  imperfect  rights  of  property  under  treat- 
ies such  as  that  by  which  territory  was  ceded  by 
Mexico  to  the  United  States  may  be  secured,  and 
the  courts  have  no  jurisdiction  to  enforce  such 
rights,  except  as  delegated  to  them  by  oongresa. 

2.  Under  the  act  of  March  3,  1891,  creating 
the  court  of  private  land  claims  (section  13),  such 
court  IB  authorised  to  confirm  a  grant  from  the 
governments  of  Spain  or  Mexico,  which  is  not 
complete  and  perfect,  only  when  the  claimant 
could  of  right  have  demanded  that  it  be  made 
complete  by  the  former  government  had  the  ter- 
ritory not  been  acquired  by  the  United  States. 

3.  Under  the  S|>am8fa  law  the  assignment  of  a 
tract  of  land  within  given  boundaries  by  the 
governor  of  a  province  to  individuals  associating 
themselves  together  for  the  establishment  of  a 
town  or  pueblo  did  not  vest  the  title  in  the  mu- 
nicipality, but  the  fee  remained  In  the  king,  by 
whose  representatives  grants  to  individuals  in 
severalty  were  thereafter  made;  hence,  on  the 
cession  of  the  territory  embracing  such  town  to 
the  United  SUtes,  the  title  to  all  lands  within 
the  boundaries  named  in  such  assignment,  not 
previously  allotted  to  individuals,  passed,  through 
the  government  of  Mexico,  to  the  United  State*. 

4.  The  court  of  private  land  claims  is  not  em- 
powered to  pass  to  the  settlers  of  a  pueblo  the 
title  to  lands  lying  within  its  outbonndaries  which 
had  not  been  allotted  in  severalty  prior  to  the  ces- 
sion of  the  territory  to  the  United  States. 

Appeals  from  the  Court  of  Private  Land^ 
Claims.  jj 

*  This  was  a  petition  filed  by  Julian  Sandoval* 
and  others  In  the  court  of  private  land  claims 
for  the  confirmation  under  the  act  of  March  3, 
1891  (26  Stat.  854,  c.  539),  of  what  was  known 
as  the  "San  Miguel  del  Bade  Grant,"  in  the 
territory  of  New  Mexico,  containing  315,300 
acres.  It  was  alleged  that  the  grant  was 
made  November  26,  1794,  by  Gov.  Chacon  to 
Lorenzo  Marquez  for  himself,  and  In  the  name 
of  51  men  accompanying  him;  and  copies  of 
the  original  application,  of  the  decree  of  the 
governor  thereon,  of  the  report,  November  20, 
17W,  of  the  alcalde  Ortiz,  and  of  the  report  of 
the  alcalde  Pino  In  1803,  hereinafter  set  forth, 
were  attached  to  the  petition  as  exhibits. 

Petitioners  averred  that  Ortiz  gave  juridical 
possession  of  the  grant  to  Marquez  and  his  as- 
sociates, and  that  they  soon  after  "formed  a 
settlement  thereon  as  required  by  the  terms 
and  conditions  of  the  said  grant  known  as  tlie 
*Town  of  San  Miguel  del  Bado,'  on  the  present 
site  of  the  town  of  that  name,  within  the  lim- 
its of  the  said  grant,— the  said  settlement  be- 
ing formed,  as  your  petitioners  are  informed 
and  believe,  as  a  villa,  with  a  corporation 
coimcll,  mayor,  aldermen,  attorney,  and  secre* 
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ttaj;  and  tbat  the  said  settlement  of  San 
Miguel  del  Bado  continued  as  a  municipal  cor- 
poration up  to  tbe  time  the  territory  of  New 
Mexico  was  ceded  to  tlie  United  States;  the 
said  town  of  San  Miguel  del  Badj  embracing 
within  Its  jurisdiction  all  of  the  land  within 
the  exterior  boundaries  of  the  said  grant  here- 
tofore described,  and  the  said  grant  Iselng,  as 
jour  petitioners  are  informed  and  believe,  giv- 
en to  tbe  said  settlement  of  San  Miguel  del 
Bado  uiK)n  the  condition  tliat  tbe  said  settle- 
ment should  be  formed,  and  that  the  said 
tract  should  be  in  common,  not  only  to  the  pe- 
titioners, but  to  all  other  settlers  who  might 
Join  them  in  the  future." 

That  the  grant  has  since  been  occupied  by 
the  original  settlers,  their  descendants  and  as- 
signs, and  others  who  have  become  part  of 
that  settlement,  or  moved  upon  the  grant  and 
formed  other  settlements  within  its  exterior 
boundaries,  or  built  Isolated  residences  and 
settled  thereon,  and  "has  always  been  recog- 
^nized  as  being  a  concession  made  to  the  town 
«or  settlement  of  San  Miguel  del  Bado  and  all 
•  other  settlers  who*might  join  them  in  the  fu- 
ture, and  from  thence  hitherto  as  being  the 
property  of  all  the  settlers  within  the  exterior 
boundaries  of  the  said  grant,  to  be  held  and 
used  by  them  in  common,  except  as  to  such 
parts  and  portions  as  from  time  to  time  have 
been  set  apart  in  severalty  to  individual  set- 
tlers thereon. 

••That  there  is  now  no  municipal  corpora- 
tion existing  within  the  limits  of  the  said 
grant  of  San  Miguel  del  Bado,  but  all  of  the 
settlers  upon  the  said  grant,  whether  residing 
within  the  town  of  San  Miguel  del  Bado,  or  in 
other  towns  upon  the  said  grant,  or  in  isolated 
places  thereon,  as  a  community,  have  suc- 
ceeded to  all  of  the  lands  of  the  said  grant 
wlilch  have  not,  by  prescription  and  by  as- 
signment of  alcaldes  under  the  original  con- 
cession, and  subsequent  alcaldes,  become  the 
property  of  private  individuals  and  held  in 
severalty,  and  that  the  said  community,  em- 
bracing all  of  said  settlers,  have  managed  and 
controlled  the  lands  of  said  grant  by  and 
through  committees  appointed  in  popular  as- 
semblies held  tor  that  purpose,  since  their  said 
municipal  corporation,  under  the  laws  of  Spain 
and  Mexico,  was  abandoned.  That  the  said 
Individuals  herein  named  as  petitioners  are  the 
present  duly-authorized  committee  of  the  set- 
tlers on  the  said  grant,  and  make  this  petition 
for  and  In  behalf  of  themselves  and  all  other 
settlers  within  the  exterior  boundaries  of  the 
said  grant." 

Certain  proceedings  were  set  forth  as  having 
been  bad  on  March  18,  1857,  before  the  sur- 
veyor general  of  tbe  territory  of  New  Mexico 
on  a  {petition  '^made  for  and  in  the  name  of 
the  intiabitants  of  the  settlements  of  La  Cues- 
ta,  San  Miguel,  Ias  Mulas,  El  Pueblo,  Puertl- 
cita,  San  Jos6,  Kl  Giisano,  and  Bemal;  the 
said  settlements  existing  at  the  date  thereof 
within  the  limits  of  the  said  grant,  and  the 
inhabitants  thereof  comprising  at  that  time 
all  of  the  settlers  upon  the  said  grant;    the 


said  petition  reciting  that  the  Inhabitants  of 
said  settlements  claimed  said  grant  aa  bting 
the  legal  heirs  and  successors  of  Lorenzo  Mar- 
quez  and  fifty-one  other  persons,  and  that  th^ 
had  been  up  to  that  date  in  continual  possea- 
slon  of  the  said  grant";  also,  a  report  made  to^ 
congress  on  November  13,  1879,  and  a  surv^QJ 
made  of  the  tract  July  26, 1880,  it^being  stated* 
that  ••no  action  has  ever  been  taken  by  con- 
gress in  reference  to  the  said  San  Miguel  del 
Bado  grant,  either  looking  to  its  confirmation 
or  rejection." 

The  prayer  of  the  petition  was  as  follows: 

••Your  petitioners  therefore  claim  the  said 
San  Miguel  del  Bado  grant,  as  bounded*  sur- 
veyed, and  described  as  hereinbefore  set  forth, 
and  pray  that  the  validity  of  theUr  dahn  may 
be  inquired  into  and  decided  by  this  court,  and 
that  the  said  grant  may  be  confirmed  to  your 
petitioners  and  all  of  the  present  settlers  and 
residents  upon  the  said  grant,  as  being  made 
to  the  town  of  San  Miguel  del  Bado  for  the 
use  and  benefit  of  all  of  said  settlers,  and  for 
the  benefit  of  the  owners  in  severalty  of  the 
lots  and  parcels  of  land  within  its  Ihnits." 

The  United  States  answered  that  the  peti- 
tion of  Lorenzo  Marquez  of  November,  1794, 
was  not  for,  nor  intended  to  be  for,  the  ex- 
clusive use,  benefit,  and  behoof  of  said  Lo- 
renzo Marquez,  or  any  one  else;  that,  if  Ortiz 
put  Marquez  and  his  co-petitioners  in  posses- 
sion of  the  property,  it  was  not  intended  that 
said  ••Marquez  and  his  co-petitioners  should 
have  the  exclusive  possession  of  the  whole  of 
the  property  described  in  the  boundaries  set 
forth  hi  his  alleged  petition,  but  that  the 
same  was  for  the  use  and  benefit  of  said  Mar- 
quez, his  co-petitioners,  and  any  and  all  citi- 
zens without  lands  who  might  thereafter  set- 
tle upon  the  same;  and,  further,  that  the  en- 
trances and  exits,  waters  and  pastures,  and 
the  use  of  the  land  unappropriated  by  individ- 
uals in  severalty,  should  be  common." 

The  answer  further  averred  that  the  alcalde 
Pino  was  directed  by  Grov.  Chacon  in  March, 
1803,  to  ascertain  whether  the  terms  of  the 
grant  had  been  complied  with,  and  that  he 
reported  March  12th  that  he  ''found  fifty- 
eight  heads  of  families  occupying  the  same; 
that  in  obedience  to  his  said  instructions  he 
caused  an  amicable  partition  among  them  to 
be  made,  and  assigned  to  each  one  the  land 
he  was  so  occupying  and  cultivating;  that 
upon  the  return  of  said  report  the  same  was 
approved  and  confirmed  by  said  Governor ei 
Chacon  on  the  30th  day  of  March,  1803,  tog 
the « residents  of  the  new  town  of  El  Bado,* 
icnown  as  'San  Miguel';  that  thereafter,  up 
to  the  occupation  of  this  country  by  the  Amer- 
ican troops  in  1S16,  under  the  terms  and  con- 
ditions of  said  grant,  various  parties  have 
moved  upon  the  same,  have  occupied  and  cul- 
tivated it,  and  are  holding  and  occupying, 
were  and  have  been  recognized  ever  since, 
until  now  there  are  a  large  number  of  set- 
tlements under  said  grant,  consisting  of  sev- 
eral thousand  people,  and  upon  which  sev- 
eral towns  have  grown  up  under  the  fonn 
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and  Qonatrnctlon  gUren  to  the  grant  by  Gov- 
«iior  Chacon  In  1803,  and  under  the  terms 
of  the  conditions  of  the  pretended  possession 
designated  by  the  alcalde  Ortiz  in  17^,  which 
in  point  of  fact  was  never  executed  as  alleg- 
ed and  claimed,  but  was  given  by  Pino  in 
1803. 

^That  the  names  of  the  settlements  are  *La 
Cuesta,'  *San  Miguel,'  *Las  Mulas,'  *B1 
Pueblo,'  Tuertlclta,'  'San  Josfi,'  'Bl  Gusano,' 
and  'Bemal.'  The  defendant  is  informed, 
and  charges  the  fact  to  be,  that  all  of  these 
settlements  and  possessors  were  recognized 
by  the  Spanish  government,  and  were  con- 
tinued without  interruption  or  challenge  by 
the  Mexican  government,  and  were  in  exist- 
ence at  the  time  the  sovereignty  of  the  United 
States  was  extended  over  it  under  the  treaty 
of  Guadalupe  Hidalgo,  and  that  no  title  ever 
passed,  or  was  Intended  to  pass,  either  legal 
or  equitable,  against  the  Spanish  or  Mexican 
governments,  except  as  to  that  portion  which 
might  be  occupied  and  settled  by  said  Mar- 
quez  and  his  fifty-one  co-petitioners,  and  those 
who  might  thereafter  come  in  and  settle  and 
occupy  the  same,  and  that  said  claim  is  not 
entitled  to  confirmation  for  any  more  than 
was  actually  appropriated,  occupied,  and  cul- 
tivated in  severalty  prior  to  1846;  and  it 
theref(»*e  says  that  this  plaintiff,  if  entitled  to 
confirmation  of  anything,  is  entitled  to  con- 
firmation only  of  that  portion  which  he  actual- 
ly occupied  and  possessed  under  said  grant, 
and  that  all  the  portion  of  said  land  which 
had  not  been  subjected  in  1840  to  actual  oc- 
cupancy and  cultivation  is.  and  of  right  ought 
to  be,  public  domain." 
After  the  commencement  of  Sandoval's  suit, 
g  two  others  were  instituted,  one  by  Levi  P. 
^  Morton  and  the  other  by  Marquez  and  others, 
•  claiming  that  Lorenzo  Marquez  took*the  title 
to  the  entire  grant,  as  the  other  51  were  not 
named  in  the  grant,  petition,  or  act  of  posses- 
sion, and  asl^lng  confirmation  in  their  names 
alone  as  successors  in  interest  to  Lorenzo. 
These  suits  were  consolidated  with  that  of 
Sandoval,  and  the  three  heard  as  one  case. 

The  com't  of  private  land  claims  held  tliat 
the  act  of  partition  of  1803  rendered  the  gran- 
tees certain,  and  dismissed  the  petitions  of 
Morton  and  Marquez,  and  confirmed  the  grant 
in  the  name  of  Lorenzo  Marquez  and  his  co- 
grantees,  and  all  other  persons  who  might 
have  come  in  and  settled  on  the  grant  up  to 
December  30,  1848;  Murray,  J.,  dissenting. 
The  United  States  and  Morton  appealed. 

The  papers  referred  to  in  Sandoval's  peti- 
tion, and  constituting  the  expediente,  were  as 
follows: 

"I,  Lorenzo  Marquez,  resident  of  this  town 
of  Santa  F6,  for  myself  and  in  the  name  of 
fifty-one  men  accompanying  me,  appear  before 
your  excellency,  and  state  that  in  considera- 
tion of  having  a  very  large  family,  as  weU 
myself  as  those  accompanying  me,  though  we 
have  some  land  in  this  town,  it  is  not  sufil- 
cient  for  our  support,  on  account  of  its  small- 
nessand  the  great  scarcity  of  water,  wliich. 


owing  to  the  great  number  of  people,  we  CHDr 
not  all  enjoy,  wherefore  we  have  entered  a 
tract  of  Umd  on  the  Bio  Pecos,  vacant  and  un- 
settled, at  the  place  commonly  called  *B1  Viado,' 
and  where  there  is  room  enough,  not  only  for 
us,  the  fifty-one  who  ask  it,  but  also  for  every 
one  in  the  province  not  supplied.  And  its 
boundaries  are:  On  the  north,  the  Rio  de  la 
Yaca,  from  the  place  called  the  'Banclieria'  to 
the  Agua  Caliente;  on  the  south,  the  Cafion 
Blanco;  on  the  east,  the  Ouesta,  with  the  lit- 
tle hills  of  Bemal;  and  on  the  west  the  place 
commonly  called  the  'Guzano,'— which  tract 
we  ask  to  be  granted  us  in  the  name  of  our 
sovereign,  whom  may  God  preserve.  And 
among  these  fifty-one  men  petitioning  are  thir- 
teen Indians,  and  among  them  all  are  twenty- 
five  firearms,  and  they  are  the  same  persons 
who  appear  in  the  subjoined  list,  which  I  pre- 
sent in  due  form;  and  we  unanimously  and 
harmoniously,  as  one  person,  do  promise  to^ 
inclose  ourselves  in  a  plaza  well  fortified  with  9 
*  bulwarks  and  towers,  and  to  exert  ourselves" 
to  supply  all  the  firearms  and  ammunition 
that  it  may  be  possible  for  us  to  procure. 
And,  as  we  trust  in  a  compliance  with  our  pe- 
tition, we  request  and  pray  that  your  excel- 
lency be  pleased  to  direct  that  we  be  placed  in 
possession  in  the  name  of  his  royal  majesty 
our  sovereign,  whom  may  God  preserve.  And 
we  declare.  In  full  legal  form,  that  we  do  not 
act  with  dissimulation,'*  etc. 

"Lorenzo  Marques, 
"For  Himself  and  the  Petitioners.** 

(The  list  referred  to  does  not  appear.) 
"Decree. 

**At  the  town  of  Santa  Fd,  capital  of  this 
kingdom  of  New  Mexico,  on  the  twenty-fif  tli 
day  of  the  month  of  November,  one  thousand 
seven  hundred  and  ninety-four,  I,  Lieutenant 
Colonel  Fernando  Chacon,  knight  of  the  order 
of  Santiago,  civil  and  military  governor  of 
said  kingdom,  subinspector  of  the  regular 
troops  therein,  and  inspector  of  the  militia 
thereof,  for  his  majesty  (whom  may  Qod  pre- 
serve), having  seen  the  foregoing  document 
and  petition  of  Lorenzo  Marquez  for  himself 
aod  in  the  name  of  fifty-one  men,  should  and 
did  direct  the  principal  alcalde  of  this  town, 
Antonio  Jos6  Ortiz,  to  execute  said  grant  as 
requested  by  the  petitioners,  so  that  they,  their 
children  and  successors,  may  have,  hold,  and 
possess  the  same  in  the  name  of  his  majesty, 
observing  at  the  same  time  the  conditions  and 
requisites  required  in  such  cases  to  be  ob- 
served, and  especially  that  rriative  to  not  in- 
juring third  parties.  Thus  I  ordered,  provided, 
and  signed  with  the  witnesses  in  my  attend- 
ance, with  whom  1  act  for  want  of  a  royal  or 
public  notary,  of  which  there  is  none  in  said 
kingdom,  and  upon  this  common  paper,  there 
being  none  of  any  seal,  to  which  I  certify. 

"Chacon. 

"Attending:    Fernando  Lamehis.** 

"On  the  twenty-sixth  day  of  the  month  of 
November,  one  thousand  seven  hundred  and 
ninety-four,  I,  Antonio  Jos6  Ortiz,  captain 
of  the  militia  and  principal  alcalde  of  the  town 
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*  of  Santa  F6,  in  pursuance  of  the  order  of 
Lieutenant  Ck>lonal  Fernando  Chacon,  knight 
of  the  order  of  Santiago,  and  civil  and  military 
governor  of  this  kingdom,  before  proceeding 
to  the  site  of  El  Vado,  I,  said  principal  alcalde, 
in  company  with  two  witnesses,  who  were 
Xavier  Ortiz  and  Domingo  Santiestevan,  the 
fifty- two  petitioners  being  present,  caused  them 
to  comprehend  the  petition  they  had  made, 
and  informed  them  that  to  receive  the  grant 
they  would  have  to  observe  and  fulfill  in  full 
form  of  law  the  following  conditions: 

"First  That  the  tract  aforesaid  has  to  be  in 
common,  not  only  in  regard  to  themselves,  but 
also  to  all  the  settlers  who  may  join  them  in 
the  future. 

"Second.  That,  with  respect  to  the  dangers 
of  the  place,  they  shall  have  to  keep  them- 
selves equipped  with  firearms  and  bows  and 
arrows,  in  which  they  shall  be  inspected  as 
weU  at  the  time  of  settlhig  as  at  any  time  the 
alcade  in  office  may  deem  proper:  provided, 
that  after  two  years'  settlement  all  the  arms 
they  have  must  be  firearms,  under  the  pen- 
alty that  all  who  do  not  comply  with  this  re- 
quirement shall  be  sent  out  of  the  settlement. 

"Third.  That  the  plaza  they  may  construct 
shall  be  according  as  expressed  in  their  peti- 
tion, and  in  the  meantime  they  shall  reside  hi 
tue  pueblo  of  Pecos,  where  there  are  sufficient 
accommodations  for  the  aforesaid  fifty-two 
families. 

"Fourth.  That  to  the  alcalde  in  office  in  said 
pueblo  they  shall  set  apart  a  small  separate 
piece  of  these  lands  for  him  to  cultivate  for 
himself  at  his  will,  without  their  children  or 
the  successors  making  any  objection  thereto, 
and  the  same  for  his  successor  in  office. 

"Fifth.  That  the  construction  of  their  plaza, 
as  well  as  the  opening  of  acequies,  and  all  oth- 
er work  that  may  be  deemed  proper  for  the 
common  welfare,  shall  be  performed  by  the 
community  with  that  union  which  in  their  gov- 
ernment they  must  preserve. 

"And,  when  this  was  heard  and  understood 

by  each  and  all  of  the  aforesaid  persons,  they 

accordingly  unanimously  responded  that  they 

e  understood  and  heeded  what  was  communi- 

S  cated  to  them. 

•  •"Wherefore  I  took  them  by  the  hand,  and 
announced  in  clear  and  intelligible  words  that 
in  the  name  of  his  majesty  (God  preserve  him), 
and  without  prejudice  to  the  royal  Interest,  or 
that  of  any  third  party,  I  led  them  over  said 
lands,  and  they  plucked  up  grass,  cast  stones, 
and  shouted,  'Long  live  the  king!*  taking  pos- 
session of  said  land  quietly  and  peaceably, 
without  any  objection;  pointing  out  to  them 
the  boundaries,  which  are,  on  the  north,  the 
Rio  de  la  Yaca,  from  the  place  called  the 
*Rarcheria*  to  the  Agua  Caliente;  on  the 
south,  the  cafion  Blanco;  on  the  east,  the 
Ouesta,  with  the  little  hills  of  Bernal;  and  on 
the  west,  the  place  commonly  called  the  *Gu- 
zano,'— notifying  them  that  the  pastures  and 
watering  places  are  in  common.  And,  that 
In  all  time  it  may  so  appear,  I,  acting  by  ap- 
pointment, for  want  of  a  notary,  there  being 
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none  in  this  jurisdiction,  ilgned  this  with  my 
attending  witnesses,  with  whom  I  act.  To 
which  I  certify.  Antonio  Jos$  Ortiz. 

"Attending:    Jos6  Campo  Redondo. 
"Ant*o  Jos6  Ortiz. 

"This  copy  agrees  with  its  original  on  file 
among  the  archives  of  this  town,  and  is  faith- 
fully and  legally  made,  compared,  and  cor- 
rected. In  testimony  whereof  I  mal^e  my  cus- 
tomary sign  manual,  in  this  town  of  Santa  F6, 
on  the  eighth  day  of  the  month  of  November, 
one  thousand  seven  hundred  and  ninety-four. 

"[Signed]  Antonio  JosS  Ortiz." 

"[Seal]  Fourth  rial. 

"Fourth  seal,  fourth  rial,  years  one  thousand 
seven  hundred  and  ninety-eight  and  nine- 
ty-nine 

"[Seal.] 

"At  this  place,  San  Miguel  ael  Bado  del  Rio 
de  Pecos,  jurisdiction  of  the  capital  town  of 
Santa  F6,  New  Mexico,  on  the  twelfth  day  of 
March  in  the  present  year,  one  thousand  eight 
hundred  and  three,  I,  Pedro  Baptista  Pino, 
justice  of  second  vote  of  the  town  of  Santa 
F6  and  its  jurisdiction,  by  verbal  order  of^ 
Colonel  Fernando  Chacon,  governor  of  thiag 
►province,  have  proceeded  to  this  said  settle-* 
ment  for  the  purpose  of  distributing  the  lands 
which  are  under  cultivation  to  all  the  indi- 
viduals who  occupy  said  settlement;  and,  hav- 
ing examined  the  aforesaid  cultivated  land,  I 
measured  the  whole  of  it  from  north  to  south, 
and  then  proceeded  to  lay  off  and  provide  the 
several  portions,  with  the  concurrence  of  all 
parties  interested,  until  the  matter  was  placed 
in  order  according  to  the  means  myself  and 
the  parties  Interested  deemed  the  best  adapted 
to  the  purpose,  in  order  that  all  should  be 
satisfied  with  their  possessions,  althoiigh  said 
land  is  very  much  broken  on  account  of  the 
many  bends  In  the  river.  And,  after  the  por- 
tions were  equally  divided  In  the  best  man- 
ner possible,  I  caused  them  to  draw  lots,  and 
each  individual  drew  his  portion;  and  the 
number  of  varas  contained  In  each  one  por- 
tion was  set  down,  as  will  appear  from  the  ac- 
companying list,  which  contains  the  number 
of  the  individuals  who  reside  In  this  precinct, 
amounting  to  number  of  fifty-eight  families, 
between  whom  all  the  land  was  divided,  ex- 
cepting only  the  portion  appertaining  to  the 
justice  of  this  precinct,  as  appears  by  the  pos- 
session given  by  the  said  governor,  and  anoth- 
er small  surplus  portion,  which  by  the  consent 
of  all  is  set  aside  for  the  benefit  of  the  blessed 
souls  in  purgatory,  on  condition  that  the  prod- 
ucts are  to  be  applied  annually  to  the  payment 
of  three  masses,  the  certificates  for  which  are 
to  be  delivered  to  the  alcalde  in  office  of  said 
jurisdiction.  And,  after  having  made  the  dis- 
tribution, I  proceeded  to  mark  out  the  bound- 
aries of  said  tract  from  north  to  south,  being 
on  the  north  a  hill  situated  at  the  edge  of  the 
river  above  the  mouth  of  the  ditch  which  irri- 
gates said  lands,  and  on  the  south  the  point  of 
the  hill  of  pueblo  and  the  valley  called  Tern- 
porales,'  a  large  portion  of  land  remaining  to 
the  south,  which  is  very  necessary  for  tlie  In* 
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habitants  of  this  town  who  may  require  more 
land  to  cultivate,  which  shall  be  done  by  the 
consent  of  the  justice  of  said  town  who  Is 
charged  with  the  care  and  trust  of  this  mat- 
tor,  ii'iy'mg  to  each  one  of  those  contained  in 
I  lie  list  the  amount  he  may  require  and  can 
tulrivate;  and,  after  having  completed  all  the 
g  foregoing,  I  caused  them  all  to  be  collected  to- 

•  gether,  and  notified  them  that  they* must  each 
immediately  erect  mounds  of  stone  on  the 
boundaries  of  their  lands,  so  as  to  avoid  dis- 
putes; and  I  also  notified  them  that  no  one 
was  privileged  to  sell  or  dispose  of  their  land 
until  the  expiration  of  ten  years  from  this 
date,  as  directed  by  said  governor,  who,  if  he 
be  so  pleased,  will  certify  his  proper  approval 
at  the  foot  of  this  document,  of  which  a  copy 
shall  remain  in  this  town,  and  the  original  be 
deposited  In  the  archives  where  it  properly  be- 
longs. Done  in  the  aforesaid  town  on  the 
day,  month,  and  year  above  mentioned.  Sign- 
ed with  my  hand,  with  two  attending  wit- 
nesses, with  whom  I  act  in  the  absence  of  a 
public  or  royal  notary,  there  being  none  of  any 
description  in  this  kingdom.     I  certify. 

♦•[Signed]  Pedro  Baptista  Pino. 

"Attending:   Jos6  Miguel  Tafoya." 

Here  followed  the  list  of  58  individuals,  with 
the  number  of  varas  each  one  received,  run- 
ning from  49  varas  in  one  instance  to  230  in 
another,  65  varas  being  allotted  in  38  in- 
stances. 

"There  are  contahied  in  this  list  fifty-eight 
families. 

"San  Miguel  del  Bado,  March  twelfth,  one 
thousand  eight  hundred  and  three. 

"Pedro  Bapta.  Pino. 

"Given  gratis,  together  with  twenty-odd 
leagues  travel.  [Pino*s  Rubric] 

"By  virtue  of  what  has  been  done  by  Pedro 
Pino,  senior  Justice  of  second  vote  of  this  cap- 
ital town  of  Santa  F6  concerning  the  distribu- 
tion of  lands  made  in  the  name  of  his  majesty 
to  the  residents  of  the  new  town  of  El  Bado, 
known  as  *San  Miguel,'  I  declare  the  aforesaid 
residents  of  E31  Bado  the  lawful  owners  thereof, 
approving  and  confirming  the  possession  given 
by  sa^d  Senior  Justice  Pedro  Pino;  and,  in 
order  that  It  may  so  appear  In  all  time,  I 
signed  this  at  Santa  F6,  New  Mexico,  on  the 
30th  day  of  March,  1803. 

"Fernando  Chacon." 

It   appeared   in   evidence   that   the   alcalde 
SPino,  two  days  after  making  the  distribution 

•  at  San  Miguel,  made  another*  at  the  place  of 
San  Jos6,  within  the  same  grant,  which  was 
approved  by  Gov.  Chacon,  March  30,  1803,  the 
same  day  that  he  approved  the  allotment  of 
land  at  San  Miguel;  that  allotments  were  made 
from  time  to  time  within  this  grant  at  vanous 
other  places  until  at  least  184G;  that  a  town 
was  formed,  known  as  the  'Town  of  San 
Miguel  del  Bado,*  an  ayuntamiento  or  town 
council  being  elected,  and  also  an  alcalde; 
that  the  town  continued  until  the  American 
occupation;  that  jurisdiction  was  exercised  by 
the  town  council,  not  only  over  the  rauniclpal- 
tty  and  those  living  therein,  but  over  the  ad- 


Joining  country  and  settlements,  whldi  were 
too  small  to  be  entitled  to  an  ayuntamiento; 
and  that  at  present  there  are  living  within  the 
outboundaiies  of  the  grant  at  least  four  or  five 
tliousand  people,  who  have  collected  them- 
selves principally  within  four  or  five  settle- 
ments. Testimony  was  further  introduced, 
disclosing  the  manner  In  which  the  lands  in- 
cluded within  the  outboundaries  had  been  ad- 
ministered, and  also  the  administration  of 
property  rights  in  adjoinhig  settlements.  TWs 
tended  to  show  that  the  people  cultivated  the 
portions  of  land  that  were  partitioned  to  them 
according  to  the  number  in  the  family;  that 
they  obtained  the  land  from  the  ayuntamiento, 
but  the  alcalde  was  the  person  who,  under  the 
directi.  n  of  the  board,  made  the  partition  to 
those  who  came  in  from  time  to  time  to  settle, 
from  lands  whicn  had  not  been  partitioned  be- 
fore; that  the  unassigned  lands  were  common 
pasture  grounds  for  everybody,  and  the  water 
and  watering  places  were  free  to  all,  and  for 
the  benefit  of  all  families,  but  none  of  them 
were  considered  the  owners  of  the  common 
pasture  grounds,  and  they  had  no  right  to  sell 
anything  except  the  tracts  upon  which  they 
had  houses  and  farms. 

In  brief,  the  evidence  Is  correctly  summed 
up  by  counsel  for  the  United  States  as  show- 
ing that  subsequent  to  the  allotment  and  par- 
tition of  1803,  and  np  to  the  date  of  the  Amer- 
ican occupation,  the  lands  within  the  bound- 
aries of  this  grant,  and  a  large  amount  of  out- 
lying lands,  were  administered  by  the  govern- 
ment of  New  Mexico  through  the  ayuntamien-^ 
to  of  San  Miguel  del  Bado;  that  persons  com-d 
ing  subsequent  to* the  allotment  of  1803  ap-* 
plied  to  the  ayuntamiento  for  land,  and,  if  the 
petition  or  application  were  favorably  receiy- 
ed  and  considered,  the  alcalde  was  instructed 
to  make  them  allotments  of  land  for  agricul- 
tural purposes,  and  to  put  them  into  posses- 
sion of  the  same,  but  always  subject  to  the 
territorial  deputation. 

Matt  G.  Reynolds,  for  the  United  States^ 
John  De  Witt  Veeder,  for  Sandoval  T.  B. 
Catron,  for  Morton. 

Mr.  Chief  Justice  FULLER,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

By  article  8  of  tlie  treaty  of  Guadalupe  Hi- 
dalgo of  February  2,  1848  (and  we  are  not 
concerned  here  with  tne  treaty  of  December 
30,  1853),  Mexicans  established  in  territories 
previously  belonging  to  Mexico,  and  remain- 
ing for  the  future  witliin  the  limits  of  the 
United  States  as  defined  by  the  treaty,  were 
free  to  continue  where  they  then  resided,  or 
to  remove  at  any  time  to  Mexico,  '^retaining 
the  property  which  they  possessed  in  said  ter- 
ritories or  disposing  thereof  or  removing  the 
proceeds  wherever  they  pleased,"  and  "in  the 
said  territories  property  of  every  kind  now  be- 
longing to  Mexicans  now  established  there 
shall  be  inviolably  respected.  The  present 
owners,  the  heirs  of  these,  and  all  Mexicans 
who  may  acquire  said  property  by  contract, 
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6hall  enjoy,  with  respect  to  It  guarantees 
equally  ample  as  If  the  same  belonged  to  citi- 
zens of  the  United  States."    9  Stat.  922,  929. 

The  mode  in  which  private  rights  of  prop- 
erty may  be  secured,  and  the  obligations  im- 
posed upon  the  United  States  by  treaties  ful- 
filled, belongs  to  the  political  department  of  the 
^  government  to  provide.     In  respect  to  Call- 
«  fomla,  this  was  done  through  the  establish- 

•  ment  of  a  Judicial  tribunal;  but,  ln*respect  of 
the  adjustment  and  confirmation  of  claims  un- 
der grants  from  the  Mexican  government  In 
New  Mexico  and  In  Arizona,  congress  reserved 
to  itself,  prior  to  the  passage  of  the  act  of 
March  3.  1891,  creating  the  court  of  private 
land  claims,  the  determination  of  such  claims. 
Astiazaran  v.  Mining  Co.,  148  U.  8.  80,  13 
Sup.  Ct.  457;  AInsa  v.  U.  S.,  IGl  U.  S.  208, 
222,  16  Sup.  Ct.  544. 

By  the  act  of  March  3,  1S51,  c.  41  (9  Stat. 
(«1),  congress  created  a  board  of  land  com- 
missioners to  determine  claims  to  land  in  Cal- 
Ifomia  asserted  "by  virtue  of  any  right,  or 
title,  derived  from  the  Spanish  or  Mexican 
government."    Section  8. 

Section  11  of  the  act  provided  that  the  board 
of  commissioners  thereby  created,  the  district 
court,  and  this  court,  '*in  deciding  on  the 
validity  of  any  claim  brought  before  them  un- 
der the  provisions  of  this  act,  shall  be  govern- 
ed by  the  treaty  of  Guadalupe  Hidalgo,  the 
law  of  nations,  the  laws,  usages,  and  customs 
of  the  government  from  which  the  claim  is 
derived,  the  principles  of  equity,  and  the  deci- 
sions of  the  supreme  court  of  United  States, 
so  far  as  they  are  applicable";  that  is,  the  de- 
cisions theretofore  given  In  relation  to  titles 
In  Louisiana  and  Florida,  which  were  derived 
from  the  BYench  or  Spanish  authorities  pre- 
vious to  the  cession  to  the  United  States.  Fre- 
mont V.  U.  S.,  17  How.  542,  553. 

Section  14  permitted  the  claims  of  lot  hold- 
ers in  a  city,  town,  or  village  to  be  presented 
In  the  name  thereof,  and  authorized  the  pre- 
sumption of  a  grant  to  such  city,  town,  or  vil- 
lage, when  shown  to  have  been  in  existence  on 
the  day  named. 

The  act  of  March  3,  1891,  is  couched  In  dif- 
ferent phraseology. 

Section  6  authorizes  any  person  or  persons 
or  corporation,  or  their  legal  representatives, 
claiming  lands  within  the  limits  of  the  terri- 
tory derived  by  the  United  States  from  the  re- 
public of  Mexico,  "by  virtue  of  any  such  Span- 
ish or  Mexican  grant,  concession,  warrant,  or 
survey  as  the  United  States  are  bound  to  rec- 
ognize and  confirm  by  virtue  of  the  treaties  of 
^  cession  of  said  country  by  Mexico  to  the  Unlt- 
g  ed  States  which  at  the  date  of  the  passage  of 

•  this  act  have  not  been  confirmed  ^by  act  of 
congress,  or  otiierwise  finally  decided  upon  by 
lawful  authority,  and  which  are  not  already 
complete  and  perfect,"  to  file  a  petition  in  the 
court  of  private  land  claims  praying  that  "the 
validity  of  such  title  or  claim  may  be  inquired 
into  and  decided." 

By  section  7  it  Is  provided  that  the  proceed- 
ings should  "be  conducted  as  near  as  may  be 


according  to  the  practice  of  the  courts  of  equi- 
ty of  the  United  States,"  and  the  court  Is  em- 
powered "to  settle  and  determine  the  question 
of  the  validity  of  the  title  and  the  boundaries 
of  the  grant  or  claim  presented  for  adjudica- 
tion, according  to  the  law  of  nations,  the 
stipulations  of  the  treaty  concluded  between 
the  United  States  and  the  republic  of  Mexico 
at  the  city  of  Guadalupe  Hidalgo,  on  the  sec- 
ond day  of  February,  in  the  year  of  our  Lord,, 
eighteen  hundred  and  forty-eight,  or  the  treaty 
concluded  between  the  same  powers  at  the- 
City  of  Mexico,  on  the  tWrtleth  day  of  Decem- 
ber, in  the  year  of  our  Lord,  eighteen  hundred 
and  fifty-three,  and  the  laws  and  ordinances, 
of  the  government  from  which  it  is  alleged  to 
have  been  derived." 

Section  13  provides  that  all  the  proceedhigs 
and  rights  thereinbefore  referred  to  shall  be 
conducted  and  decided  subject  to  certain  enu- 
merated provisions,  and  to  the  other  provisions 
of  the  act. 

Among  the  provisions  contained  in  section  13 
is  the  following: 

"First.  No  claim  shall  be  allowed  that  shall 
not  appear  to  be  upon  a  title  lawfully  and  reg- 
ularly derived  from  the  government  of  Spain 
or  Mexico,  or  from  any  of  the  states  of  the 
republic  of  Mexico  having  lawful  authority  to 
make  grants  of  land,  and  one  that  if  not  then 
complete  and  perfect  at  the  date  of  the  acqui- 
sition of  the  territory  by  the  United  States, 
the  claimant  would  have  had  a  lawful  right  to 
make  perfect  had  the  territory  not  been  ac- 
quired by  the  United  States,  and  that  the 
United  States  are  bound,  upon  the  principles 
of  public  law,  or  by  the  provisions  of  the  treaty 
of  cession,  to  respect  and  permit  to  become 
complete  and  perfect  if  the  same  was  not  at 
said  date  already  complete  and  perfect." 

The  seventh  subdivisicxi  of  the  same  section 
reads  thus:  « 

*"No  confirmation  in  respect  of  any  claims  or  ? 
lands  mentioned  In  section  six  of  this  act  or  in 
respect  of  any  clahn  or  title  that  was  not  com- 
plete and  perfect  at  the  time  of  the  transfer  of 
sovereignty  to  the  United  States  as  referred  to 
in  this  act,  shall  in  any  case  be  made  or  pat- 
ent issued  for  a  greater  quantity  than  eleven 
squares  leagues  of  land  to  or  in  the  right  of 
any  one  original  grantee  or  claimant,  or  in  the 
right  of  any  one  original  grant  to  two  or  more 
persons  Jointly,  nor  for  a  greater  quantity  than 
was  authorized  by  the  respective  laws  of  Spain 
or  Mexico  applicable  to  the  claim." 

But  this  limitation  does  not,  in  our  Judgment, 
aflTect  the  construction  of  the  act,  bo  far  as 
brought  In  question  In  the  case  in  hand. 

In  AInsa  v.  U.  S.,  161  U.  S.  208,  223, 16  Sup. 
Ct.  544,  549,  attention  was  called  to  the  act  of 
March  3,  1851,  and  it  was  said:  "But  under 
the  act  of  March  3,  1891,  it  must  appear,  in 
order  to  the  confirmation  of  a  grant  by  the 
court  of  private  land  claims,  not  only  that  the 
title  was  lawfully  and  regularly  derived,  but 
that,  if  the  grant  were  not  complete  and  per- 
fect, the  claimant  could,  by  right  and  not  by 
grace,  have  demanded  that  It  should  be  made 
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perfect  hj  tiie  former  govemment,  had  the 
territory  not  been  acquired  by  the  United 
States." 

This  was  reaffirmed  In  U.  S.  v.  City  of  Santa 
F6,  165  U.  S.  675,  714,  17  Sup.  Ct.  472,  487; 
and  Mr.  Justice  White,  speaJilng  for  the  court, 
said:  "An  Inchoate  claim,  which  could  not 
have  been  asserted  as  an  absolute  rigbt  against 
•  the  government  of  either  Spain  or  Mexico,  and 
which  was  subject  to  the  uncontrolled  discre- 
tion of  congress,  is  clearly  not  within  the  pur- 
view of  the  act  of  March  3, 1891,  c.  539,  creat- 
ing the  court  of  private  land  claims  (26  Stat 
854),  and  therefore  is  beyond  the  reach  of  Judi- 
cial cognizance.  The  duty  of  protecting  Im- 
perfect rights  of  property  under  treaties  such 
as  those  by  which  territory  was  ceded  by 
Mexico  to  the  United  States  in  1848  and  1853, 
in  existence  at  the  time  of  such  cessions,  rests 
upon  the  political,  and  not  the  Judicial,  de- 
partment of  the  government  Le  Bols  v.  Bra- 
meU,  4  How.  449,  461;  Alnsa  v.  U.  S.,  161  U. 
S.  208,  222,  16  Sup.  Ct  544.  To  the  extent 
only  that  congress  has  vested  them  with  au- 
thority to  determine  and  protect  such  rights 
«  can  courts  exercise  jurisdiction.  Where,  there- 
S  fore,  a  tribunal  of  limited  jurisdiction  Is  cre- 
*  ated  by  congress  to  determine  such*rights  of 
property,  a  party  seeking  relief  must  present 
for  adjudication  a  case  clearly  within  the  act, 
or  relief  cannot  be  given.  U.  S.  t.  Clarke,  8 
Pet  436,  444." 

And  after  referring  to  sections  13  and  7,  and 
pointing  out  that  "the  meaning  of  the  words 
'complete  and  perfect,' "  as  used  in  section  6, 
"is  to  be  derived  by  considering  the  context 
and  not  by  segregating  them  from  the  previous 
part  of  the  sentence  exacting  that  the  daim 
must  be  one  which  the  United  States  was 
bound  to  recognize  and  confirm  by  virtue  of 
the  treaty,"  and  that  "these  words  are  more- 
over controlled  by  the  mandatory  requirements 
of  section  13,"  the  opinion  thus  continues: 
"Although  the  act  of  1891,  in  section  11,  au- 
thorized a  town  presenting  a  claim  for  a  grant 
to  represent  the  claims  of  lot  holders  to  lots 
within  the  town,  this  provision  does  not  over- 
ride the  general  requirements  of  the  statute 
as  to  the  nature  of  the  claim  to  title  which  the 
court  is  authorized  to  confirm.  The  differ- 
ence between  the  act  of  1891  and  the  California 
act  of  1851,  hitherto  referred  to,  accentuates 
the  intention  of  congress  to  confine  the  author- 
ity conferred  by  the  later  act  to  narrower 
limits  than  those  fixed  by  the  act  of  1851. 
The  act  of  1851  authorized  the  adjudication  of 
claims  to  land  by  virtue  of  any  'right'  or  'title* 
derived  from  the  Spanish  government,  and 
conferred  the  power  in  express  language  on 
the  board  and  court  to  presume  a  grant  In  fa- 
vor of  a  town.  The  act  of  181)1  not  only  en- 
tirely omits  authority  to  invoke  this  presump- 
tion, but,  as  we  have  seen,  excludes  by  express 
terms  any  claim,  the  completion  of  which  de- 
pended upon  the  mere  grace  or  favor  of  the 
government  of  Spain  or  Mexico,  and  of  the 
United  States  as  tlie  successor  to  the  rights  of 
these  governments." 


The  contention  on  behalf  of  the  United 
States  is  that  the  court  of  private  land  claims 
had  no  power  to  confirm  lands  situated  as  these 
were,  within  the  outboundaries,  that  had  not 
been  allotted  prior  to  the  date  of  the  treaty, 
because  under  the  laws  of  Spain  and  Mexico  S 
the  jus  dlsponendi  of  all  unassigned*lands  re-* 
maJned  in  the  government,  and  passed  to  the 
United  States. 

The  papers  in  the  expediente  show  that  It 
was  the  intention  that  a  town  or  pueblo  should 
be,  and  that  it  was,  established.  The  appli- 
cation stated  that  the  land  asked  for  was  in- 
tended, not  only  for  the  51  petitioners,  "but 
also  for  every  one  In  the  province  not  sup- 
plied." The  Alcalde  Ortiz  was  dkected  to 
execute  the  grant  on  "the  conditions  and  requi- 
sites required  in  such  cases  to  be  observed." 
The  conditions  are  set  out  by  the  alcalde  in 
his  report  as  all  agreed  to  by  petitioners; 
among  them  being  the  provisicm  that  the  tract 
was  to  "be  in  common,  not  only  in  regard  to 
themselves,  but  also  to  all  the  settlers  who 
may  join  them  in  the  future." 

In  1803  the  alcalde  Pino,  under  instructions 
from  the  governor,  went  upon  the  grant,  and 
divided  the  lands  which  had  been  occupied  and 
cultivated  among  the  original  petitioners  and 
some  others,  and  put  each  one  in  the  posses- 
sion of  the  lot  drawn  by  him;  notifying  them 
that  no  one  should  have  the  right  to  sell  the 
land  allotted  to  him  until  the  ezplratlcm  of  10 
years  from  that  date,  as  directed  by  the  gov- 
ernor. I^e  grant  purported  to  convey  only 
the  use  of  the  land,  with  the  right  to  ac- 
quire the  legal  title  to  such  portion  of  It  as 
might  be  allotted  to  each  hi  severalty,  on  con- 
dition that  they  remained  on  it  and  cultivated 
it  for  10  years,  while  the  unoccupied  or  com- 
mon lands  were  declared  to  be  for  the  benefit 
of  the  original  grantees  and  all  other  persons 
who  might  desire  to  settle  on  the  grant,  and 
who  complied  with  the  terms  in  regard  to  set- 
tlement and  cultivation. 

Did  the  fee  to  lands  embraced  within  the 
limits  of  the  pueblo,  and  intended  for  com- 
mimlty  use,  continue  to  remain  in  the  sover- 
eign, or  did  it  pass  to  the  pueblo? 

The  general  subject  was  much  considered  hi 
U.  S.  V.  City  of  Santa  F6,  supra,  and  it  was 
said:  "It  can*)ot  be  doubted  that  under  the 
law  of  Spain  It  was  necessary  that  the  proper 
authorities  should  particularly  designate  the 
land  to  be  acquired  by  towns  or  pueblos  be- 
fore a  vested  right  or  title  to  the  use  thereof 
could  arise."  Various  extracts  were  madeS 
from  the  laws  of  the  Indies,  and  the*f  olio  wing? 
passages  from  Elizondo's  Practlca  Universal 
Forense  were  quoted: 

"The  kings,  the  fountains  of  jurisdictions, 
are  the  owners  of  all  the  terminos  situated  in 
their  kingdoms,  and  as  such  can  donate  them, 
divide  or  restrict  them,  or  give  any  new  form 
to  the  enjoyment  thereof,  and  hence  it  Is  that 
the  pueblos  cannot  alienate  their  terminos  and 
pastos  without  precedent  royal  license  and  au- 
thority." Volume  3,  p.  109.  'rrhere  is  noth- 
ing whatever  designated  by  law  as  belonging 
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to  towns,  other  tlian  that  which  by  royal  priv- 
ilege, custom,  or  contract  between  man  and 
man  Is  granted  to  them;  so  that  although  there 
be  assigned  to  the  towns  at  the  thne  of  their 
constitution  a  territorio  and  pertinencias, 
wliich  may  be  common  to  all  the  residents, 
without  each  one  liaving  the  right  to  use  them 
separately,  it  is  a  prerogative  reserved  to  the 
princes  to  divide  the  terminos  of  the  provinces 
and  towns,  assigning  to  these  the  use  and  en- 
joyment, but  the  domain  remaining  in  the 
sovereigns  themselves."    Volume  5,  p.  226. 

And  it  was  then  observed:  "Moreover,  the 
general  theory  of  the  Spanish  law  on  the  sub- 
ject indicates  that,  even  after  a  formal  desig- 
nation, the  control  of  the  outlying  lands,  to 
which  a  town  mlgiit  have  been  considered  en- 
titled, was  in  the  king,  as  the  source  and  foun- 
tain of  title,  and  cuuld  be  disposed  of  at  will 
by  him,  or  by  his  duly-authorized  representa- 
tive, as  long  as  such  lands  were  not  affected 
by  individual  and  private  rights.  This  Is 
shown  by  the  quotation  from  Elizondo  already 
made.  The  provisions  of  law  14,  tit  12,  bk.  4, 
of  the  Recopllaclon  (2  White,  New  Recop.  p. 
52),  which  is  reproduced  in  the  margin,  Illus- 
trate the  absolute  control  thus  exercised  by 
the  king  of  Spain  over  the  subject." 

The  existence  of  this  power  of  control  and 
disposition  as  to  municipal  lands  In  the  su- 
preme Spanish  and  then  Mexican  authority 
was  shoTj^Ti  by  further  references,  and  various 
acts  of  congress  were  cited  as  enacted  in  view 
"of  this  state  of  the  Spanish  law,  and  the  un- 
questioned power  lodged  in  the  king  of  Spain 
to  exercise  unlimited  authority  pver  the  lands 
assigned  to  a  town,  and  undisposed  of,  and  not 
«the  subject  of  private  grant,  to  all  of  which 
•  rights  the  United  States  •taicceeded  as  success- 
or of  the  king  of  Spain  and  the  govt^mment  of 
Mexico." 

"So,  also,"  said  the  court,  "It  may  well  be 
supposed  that  It  was  upr)n  this  aspect  of  the 
imimrfect  nature  of  right  in  land  claimed  by 
towns  in  territory  formerly  owned  by  Spain 
and  Mexico,  and  the  long-established  construc- 
tion of  such  rights  evidenced  by  the  foregoing 
acta  of  congi-ess,  which  caused  this  court, 
speaking  through  Mr.  Justice  Field  in  Grisar  v. 
McDowell,  6  Wall.  373,  to  say:  *Even  after 
the  assignment  the  interest  acquired  by  the 
pueblo  was  far  from  being  an  indefeasible  es- 
tate such  as  Is  known  to  our  laws.  The  pur- 
poses to  be  accomplished  by  the  creation  of 
pueblos  did  not  require  their  possession  of  the 
fee.  The  Interest  •  •  ♦  amounted  to  little 
more  than  a  restricted  and  qualified  right  to 
alienate  portions  of  the  land  to  its  Inhabitants 
for  building  or  cultivation,  and  to  use  the  re- 
mainder for  commons,  for  pasture  lands,  or  as 
a  source  of  revenue,  or  for  other  public  pur- 
poses. And  this  limited  right  of  disposition 
and  use  was  Id  all  particulars  subject  to  the 
control  of  the  government  of  the  country.* " 

Although  the  particular  question  arising  in 
the  foregoing  case  was  whether  the  Spanish 
law,    proprlo   vigore,    conferred    upon    every 


Spanish  villa  or  town  a  grant  of  four  square 
leagues  of  land,  yet  its  disposition  involved 
the  same  considerations  as  those  presented  on 
this  record,  and  we  regard  its  reasoning  and 
conclusions  as  decisive  here. 

Under  the  laws  of  the  Indies,  lands  not  ac- 
tually allotted  to  settlers  remained  the  prop- 
erty of  the  king,  to  be  disposed  of  by  lilm, 
or  by  those  on  whom  he  might  confer  that 
power.  As  Mr.  Hall  says  (chapter  7,  §  122): 
"The  fee  of  the  lands  embraced  within  the 
limits  of  pueblos  continued  to  remahi  in  the 
sovereign,  and  never  In  the  pueblo  as  a  cor- 
porate body."  Subsequent  decrees,  orders,  • 
and  laws  did  not  change  the  principle. 

Towns  were  established  in  two  ways:  By 
their  formation  by  empresarlos  or  contractors, 
the  title  to  the  lands  granted  vesting  in  the 
contractors  and  settlers,  minute  provisions  be-« 
ing  made  in  relation  thereto.  By  individuals^ 
associating  themselves^together  for  that  pur* 
pose,  and  applying  to  the  governor  of  the  prov- 
ince, through  whose  action  a  city,  villa,  or 
place  was  established.  These  municipalities 
apipear  to  have  been  quasi  coi'porations,  cor- 
porations sub  modo,  and  their  ayuntamientos 
exercised  political  control  over  the  pueblos, 
and  over  surrounding  country  attached  to  their 
Jurisdiction.  The  alcalde  made  allotments  sub- 
ject to  the  orders  of  the  ayuntamlento,  and 
they,  again,  were  apparently  subject  to  the 
provincial  deputation,  or  an  equivalent  su- 
perior body.  At  all  events,  unallotted  lands 
were  subject  to  the  disposition  of  the  govern- 
ment. 

At  the  date  of  the  treaty  of  Guadalupe  Hi- 
dalgo, neither  these  settlers  nor  this  town 
could  have  demanded  the  legal  title  to  such 
lands  of  the  former  government,  and  the  court 
of  private  land  clahns  was  not  empowered  to 
pass  the  title  to  either.  It  is  for  the  political 
department  to  deal  with  the  equitable  rights 
involved. 

The  result  is  that  the  decree  in  Morton  v. 
United  States  is  affirmed,  and  the  decree  in 
United  States  v.  Sandoval  and  others  is  re- 
versed, and  the  cause  remanded,  that  a  decree 
may  be  entered  in  conformity  with  this  opin- 
ion. 

Ordered  accordingly. 


C167  U.  S.  298) 
RIO  ARRIBA  LAND  &  CATTLE  CO.,  lim- 
ited, V.  UNITED  STATES. 
(May  24,  1897.) 
No.  195. 

Spanish  Land  Titles— Extent  of  Grant— Ju- 
risdiction OF  Courts. 
1.  Where,  under  an  assignment  of  land,  with- 
in certain  boundaries,  by  the  Spanish  governor 
of  a  i)roTince,  to  a  number  of  petitioners  for  the 
establishment  of  a  town  or  coiony,  a  subordinate 
officer,  by  direction  of  the  governor,  allotted  to 
each  petitioner  and  to  each  other  settler  appear- 
ing with  them  a  portion  of  the  land  in  WTeralty, 
and  placed  him  in  possession,  the  title  passed  to 
only  such  tracts  as  were  so  allotted:  the  unallot- 
ted portion  witliin  the  exterior  boundarie 
Digitized  by ' 
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In  the  assignment  remaining  the  property  of  the 
soTcrpipn. 

2.  The  fnct  that  coiipresa  hns  confirmed  similar 
grants  does  not  nuthorize  the  court  of  private 
I;iud  claims  to  confirm  a  claimed  trraiit  not  ctmi- 
inp  within  the  terms  of  the  law  creating  such 
tribunal. 

3.  A  local  court  has  no  jurisdiction  to  adjudi- 
cate upon  a  title  to  laud  claimed  under  a  Spanisli 
or  Mexican  grant,  when  proceedings  for  the  con- 
firmation of  such  title  under  the  treaty  with 
Mexico,  instituted  under  the  act  of  congress  of 
July  22,  1854,  are  pending  before  the  aun^eyor 
general  and  congress. 

a    Appeal   from   the   Court  of   Private   Land 
S  Claims. 

•  •This  was  a  petition  by  the  Rio  Arriba  Land 
&  Cattle  Company,  filed  In  the  court  of  private 
land  claims,  for  the  confirmation  of  what  was 
commonly  called  the  "Cafion  de  Chama 
Grant,"  situated  In  Rio  Arriba  county,  N.  M., 
and  alleged  to  contain  472,763.95  acres. 

It  appeared  that  in  1806  a  petition  was  ad- 
dressed to  the  governor  of  the  territory,  Alen- 
caster,  as  follows: 

"I,  Francisco  Salazar,  ensign  in  the  militia  of 
Abiquiu,  together  with  my  brothers  [herma- 
nos]  and  twenty-eight  other  poor  and  needy 
citizens,  appear  before  your  excellency,  [and 
state]  that  I  have  examined  a  tract  of  land,  un- 
appropriated and  unsettled,  called  the  'Chama 
River  Caflon,'  situated  about  four  leagues 
distant  from  this  place,  and  for  which  we  peti- 
tion to  your  excellency  in  the  name  of  the  king 
and  without  Injury  to  any  third  party,  as  we 
find  ourselves  without  any  land  wherefrom  to 
support  ourselves,  owing  to  the  decease  of  our 
mother  at  the  rancho  off  of  which  she  sup- 
ported us,  and,  as  the  latter  has  this  day  been 
divided  among  nine  heirs  residing  in  other  ju- 
risdictions, we  find  ourselves  absolutely  de- 
prived of  any  place  to  plant  and  to  enable  ua 
to  pay  tithes  and  first  fruits. 

"We  therefore  humbly  asic  and  pray  your 
excellency  to  heed  this  our  petition,  and  we 
trust  from  the  charitable  heart  of  your  ex- 
cellency you  will  consider  the  same  favorably, 
and  we  protest  our  petition  not  to  be  made  In 
dissimulation  and  whatever  be  necessary,"  etc. 

This  petition  was  referred,  July  6,  1806,  by 
the  governor  to  the  alcalde  in  these  words: 

"The  alcalde  will  report  fully  on  this  peti- 
tion, giving  the  extent  of  the  land  in  question, 
its  boundaries,  the  proportion  of  irrigable  land, 
and,  when  he  comes  to  say  how  many  settlers 
it  win  accommodate,  and  the  application  being 
made  public,  he  will  report  whether  any  dam- 
age may  result  to  any  of  the  surrounding  set- 
§  thirs,  either  In  regard  to  pasturage,  water,  or 
n  watering  places,  and  he  will  make  personal 

*  examlnatIon*iespectlug  all  these  matters,  to  the 
end  that  action  may  be  had  in  accordance  with 
his  report  and  subsequent  questions  avoided." 

On  July  14,  1806,  the  alcalde  made  the  fol- 
lowing report: 

*%  Manuel  Garcia  de  la  Mora,  chief  alcalde. 
In  obedience  to  the  foregoing  decree,  proceeded 
personally  to  visit  and  examine  the  spot  [rio] 
called  the  *Chama  River  Cafion,'  over  all  of 


which  I  passed  with  the  greatest  care  and  ob- 
servation, as  wen  tbe  land  itself  as  the  places 
for  taking  out  the  heads  of  irrigating  canals, 
and  the  pastures  and  watering  places;  and  I 
report  that  for  pastures  without  fields  and 
without  any  resulting  damage  there  Is  one 
league  from  the  last  grant  [tliat  of  the  Marti- 
nezes] to  the  side  on  which  the  sun  rises,  and 
that  thence  to  the  western  boundary,  which 
divides  the  said  Chama  river  cafion  from  the 
Galllna  river,  there  are  about  two  leagues, 
somewhat  more  or  less,  cultivable  land,  and  the 
town  being  pUiced  hi  the  center,  the  thirty-one 
families  applying  for  It  may  be  accommodated 
and  land  enough  remain  for  the  Increase  they 
may  have  in  the  way  of  children  and  sons-in- 
law  [hijos  y  Uemos],  and  the  section  of  the 
country  is  a  very  desirable  one,  and  the  set- 
tlers may  therefore  proceed  with  their  build- 
ings, and  for  the  other  two  boundaries  there 
is  assigned  them  on  the  north  and  on  the 
south  one  league  for  pastures,  for  on  these  two 
sides  no  Injury  can  result,  as  there  is  neither  a 
settlement  nor  grant  now  made,  or  that  might 
be  made,  and  the  heads  of  acequias  along  the 
length  of  the  planting  land  there  are  five  or 
six  of  them. 

"With  all  the  foregoing  I  have  fulfilled  your 
excellency's  order.  The  same  having  been 
read  faithfully  and  quite  audibly  to  all  tbe 
conununlty,  they  replied  that  they  had  nothing 
to  represent  In  regard  to  said  petition,  and 
that  no  one  of  them  was  Injured,  the  land  be- 
ing uncultivated  and  unsettled,  and  the  said 
cafion  is  distant  from  Abiquiu  about  five 
leagues." 
On  August  1, 1806,  Gov.  Alencaster  decreed: 
"In  pursuance  of  the  foregoing  report,  that 
the  said  alcalde  may  proceed  to  the  assign- 
ment of  twenty-six  lots  of  land  capable  of  be- 
ing planted  with  the  equivalent  of  three  cuar- 
tiUas  of  wheat,  one  ditto  of  three  almudes  of  h 
corn,  another  three  of  beans,  and  of  havingg 
erected  on  each'  of  them  a  small  house*with  a* 
garden,  and  of  these  lots  two  of  them,  adjoin- 
ing one  another,  will  be  assigned  to  the  ensign, 
Francisco  Salazar,  and  the  remaining  twenty- 
four  to  the  Individuals  who,  upon  report  made 
by  the  said  alcalde,  may  obtain  my  decree  that 
they  be  assigned  lands,  the  said  assignments 
to  be  made  In  such  manner  that  lands  may  re- 
main unassigned  equally  on  the  four  sides,  or 
at  least  on  two  of  them,  so  that  new  assign- 
ments may  be  made  in  the  future  and  the  lines 
bounding  with  the  adjoining  lands  to  be  de- 
scribed In  order  that  the  rights  to  pastures  and 
watering  places  may  clearly  ai^)ear;  to  the 
said  parcel  of  lots  held  by  the  twenty-five 
settlers  will  be  given  the  name  *San  Joaquin 
del  Rio  de  Chama*;  and  the  said  alcalde,  hav- 
ing received  the  said  twenty-four  titles  to  set- 
tlers, will  proceed  to  deliver  and  distribute, 
give  possession,  and  make  grant,  in  the  name 
of  his  majesty,  to  the  twenty-four  settlers 
aforesaid  and  the  said  ensign,  Salaiar,  being 
appointed  justice,  and  all  the  foregoing  pro- 
visions being  verified,  the  granting  document 
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vlU  be  remitted  to  me  to  be  legalized  as  re- 
quired, the  proper  duplicates  [testimonlos]  to 
be  given  the  piu'ties  iuterested,  and  then  the 
original  to  be  returned,  to  be  duly  deposited 
among  the  archives  of  this  office." 

On  March  1,  1808.  the  alcalde  made  this  re- 
port: 

"I,  Manuel  Garcia  de  la  Mora,  chief  alcalde 
of  the  town  of  La  Canada,  proceeded  to  the 
rancho  of  San  Joaquin,  and  In  view  of  and  In 
obedience  to  the  foregoing  decree  of  Lieuten- 
ant Colonel  Joaquin  del  Real  Alencaster,  gov- 
ernor of  this  royal  province,  I,  said  chief  al- 
calde, proceeded  to  the  Chama  river  cafion, 
called  the  'San  Joaquin  Cafion,*  accompanied 
by  the  twenty-five  settlers;  and  there  appear- 
ing also  fourteen  other  citizens  without  land, 
and  his  excellency  having  given  me  verbal  in- 
structions to  the  effect  that,  should  other  per- 
sons come  forward  to  increase  the  settlement, 
land  should  also  be  assigned  to  them,  with  the 
same  rights  as  the  others  enjoy,  and  all  the 
settlers  being  assembled,  I  proceeded  with  the 
distribution  of  the  land  to  them,  as  appears 
from  the  quantities  of  land  they  received,  not- 
ed in  the  list  and  certified  by  me,  and  hito  the 
^possession  of  which  I  placed  them,  taking 
cthem  by  the  hand,  and  leading  each  settler 
*  over  his  own  piece*of  land,  and  placing  him  in 
possession  in  the  name  of  the  king,  whom  may 
Grod  preserve;  and  they  ran  Joyfully  over  the 
land,  plucking  up  weeds,  and  casting  stones, 
and  shouting  aloud,  'Long  live  the  king  that 
protects  and  helps  us!*  with  which  they  remain 
in  possession,  naming  the  town  whose  site  I 
pointed  out  to  them,  'San  Joaquin  del  Rio  de 
Chama,'  and  with  which  I  have  executed  the 
foregoing  decree,  and  all  of  which  authentl- 
•catcJ  with  two  instrumental  witnesses,  desig- 
nating to  the  settlers  as  boundaries  on  the 
north  the  Ceballa  valley,  on  the  south  the 
Capulin,  on  the  east  the  boundary  of  the  Mar- 
tinezes, and  on  the  west  the  little  white  hill 
(segita  blanca],  for  'their  pastures  and  water- 
ing places,  and  with  a  view  to  the  coming  of 
other  settlers  and  the  increase  of  families  and 
-descendants.  All  of  which  I  signed  with  two 
instrumental  witnesses  and  with  the  witnesses 
in  my  attendance,  with  whom  I  act  by  appoint- 
ment for  lack  of  a  royal  or  public  notary,  there 
being  none  of  any  kind  in  this  royal  province, 
to  which  I  certify." 

Then  followed  the  specific  distribution  of  so 
many  varas  to  each,  duly  authenticated. 

The  record  showed  that  these  documents 
were  produced  from  private  hands,  and  it  did 
not  appear  that  they  were  ever  returned  to 
the  governor  to  be  legalized,  or  authority  giv- 
en for  the  execution  of  the  various  testimonlos, 
and  the  delivery  thereof  to  the  grantees,  the 
original  remaining  In  the  office  of  the  public 
record  as  directed  by  the  governor  In  his  de- 
cree of  August  1,  1806;  nor  did  it  appear  that 
these  various  testimonlos  were  issued  and  the 
original  returned. 

In  1832,  one  Juan  de  Jesus  de  Chacon,  for 
hhnself  and  Mateo  Garcia  and  Antonio  Duran, 


presented  a  petition  to  the  governor,  asking 
that  all  the  privileges  allowed  by  law  be  per- 
mitted them,  stating  that  two  or  three  years 
before  the  alcalde,  Ortiz,  had  placed  them  in 
possession  of  lands  on  the  Galllna  river,  but 
that  the  present  alcalde,  Gall^o,  was  attempt- 
ing to  dispossess  them  "in  a  manner  most 
strange,"  considering  that  the  lands  had  been 
given  to  petitioners  by  a  competent  Judge,  and 
that  they  had  cultivated  it  for  two  consecutive  ^^ 
years,  and  raised  all  the  crops  within  theirg 
means;*  and  they  applied  to  the  governor  that* 
he  would  direct  the  alcalde  to  leave  them  at 
liberty  to  make  such   use  as  might  appear 
proper  of  the  lands  lawfully  belonging  to  them. 

On  April  2,  1832,  the  governor  referred  this 
petition  to  the  asesor  general,  the  llcendado, 
Barreiro.  On  the  same  day  Barrehro  made  his 
report,  stating  that  he  had  previously  notified 
the  alcalde  of  Ablquiu  that  he  could  not  pass 
upon  the  rights  of  the  parties  on  a  simple 
communication,  and  recommending  that  the 
petitioners  form  an  expedience  of  the  whole 
matter,  and  then  refer  the  case  to  him;  also 
directing,  in  regard  to  the  possession  given  by 
Alcalde  Ortiz,  that  nothing  should  be  done  tm* 
til  final  adjudication,  whereupon  the  governor 
made  the  following  order: 

"In  order  that  the  responsibility  of  the  con- 
stitutional alcalde  of  Ablquin  may  be  covered, 
that  the  administration  of  Justice  may  not  ex- 
perience delays  prejudicial  to  the  parties,  and 
that  the  property  may  not  be  prejudiced,  the 
said  alcalde  will  proceed  In  conformity  with 
the  decision  of  the  attorney  general,  and  will 
form  an  expediente  of  the  whole,  and  with 
new  reference  will  decide  as  to  what  he  may 
deem  to  be  Just,  but  in  the  meantime  will  re- 
spect the  land  in  question,  inasmuch  as  up  to 
the  present  time  the  holders  of  it  are  not  agreed 
as  to  the  nullity  of  their  possession,  and  con- 
sequently it  will  form  a  part  of  thehr  property, 
as  in  such  matters  the  regular  formalities  are 
indispensable,  and  without  them  the  alcaldes 
cannot  decide  with  the  certainty  required  by 
the  proper  administration  of  Justice." 

On  April  6th,  the  alcalde,  Gallego,  reported 
that,  having  examined  the  question  between 
the  parties,  he  had  directed  that  a  suit  of  con- 
ciliation, with  two  arbitrators,  named  by  the 
parties  in  litigation,  be  brought,  in  accordance 
with  article  No.  155;  and  he  found  that  the 
alcalde  had  not  carried  out  the  wiU  of  Gov. 
Alencaster  by  properly  certifying  the  grant 
document,  and  giving  certified  copies  to  the 
parties  in  interest,  and  returning  the  original 
to  the  capital,  to  be  placed  in  the  archives, 
for  which  omission  and  others  he  adjudged 
the  original  possession  not  to  be  legal,  and  to  ^ 
be  without  right  until  confirmed  by  the  gov-g 
emor.  He  also  reported,  as  to  the^action  of* 
Alcalde  Ortiz,  that  It  was  not  legal,  possession 
having  been  given  by  him  without  the  produc- 
tion of  any  document  approved  by  the  gov- 
ernor, or  any  approval  or  certification  of  peti- 
tion, as  Is  usual,  nor  the  proper  proceedings 

taken,  which  was  the  province  pt  the  most  ex* 
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ceUent  territorial  deputation,  with  report  of 
tbe  proper  ayuntamiento  on  the  petition,  and 
that  a  new  possession  must  be  given. 

This  report  was  returned  by  BaiTeiro,  who 
required  the  alcalde  to  make  up  an  expedlente 
as  originally  directed.  The  alcalde  summoned 
the  parties,  and  their  answers,  replies,  and  re- 
joinders were  set  forth  at  length.  Salazar  and 
his  associates  Insisted  that  the  possession  of 
the  lands  at  the  Cafion  de  San  Joaquin  del  Rio 
de  Ohama  and  tbe  decree  of  Got.  Alencaster 
were  legal,  but  that  the  action  of  the  alcalde, 
Ortiz,  was  wholly  without  right.  On  these 
papers  the  asesor  general  made  his  report  as 
follows: 

"The  statements  of  the  parties  liaving  been 
examined,  the  question  Is  made  clear,  and  it 
appears  that  the  possession  given  by  the  al- 
calde, Jo86  Maria  Ortiz,  is  of  no  value,  be- 
cause, even  If  he  were  an  authority,  he  was 
not  competent  to  give  and  partition  lands, 
because  this  Is  an  exclusive  attribute  of  the 
terrltoiial  deputation. 

**Under  date  of  the  6th  of  February,  I  de- 
cldedt  with  regard  to  the  possession  given  by 
Ortiz,  that  nothing  should  be  done  until  I  had 
resolved  upon  what  I  considered  proper,  but 
this  was  not  in  ary  way  intended  to  approve 
the  proceedings  of  the  alcalde. 

"Finally,  I  now  say  that  the  possession  giv- 
en at  the  Cafion  de  San  Joaquin  del  Rio  de 
Ohama  Is  legal,  because,  even  If  there  be  any 
requisite  lacking, .  it  is  not  an  essential  requi- 
site, but  one  of.  pure  formality.  With  respect 
to  the  possession  given,  I  am  of  the  opinion 
that  the  alcalde^  Ortiz,  gave  it  without  power, 
and  that  it  should  be  annulled,  the  right  re- 
maining with  the  parties  aggrieved  to  petition 
the  most  excellent  de];ratatlon  to  give  them  a 
good  title,  which  wiU  place  them  legally  in 
possession  of  the  lands  which  they  may  desire 
^to  possess,  with  the  remark  that  the  annul- 
o  ment  must  not  be  understood  to  extend  to  the 
•  possession  which* the  children  of  the  old  set- 
tlers may  hold,  because  these  should  come  in 
for  their  part,  as  is  expressed  in  the  grant  it- 
self, but  not  others  who  are  strangers." 

On  the  lOth  of  May,  1832,  Gallego  made  a 
partition  of  lands  among  18  interested  parties, 
assigning  to  them  lots  of  land  of  50  varas  each, 
and  of  uncultivated  land  of  100  varas  each. 

The  record  did  not  show  that  the  proceed- 
ings before  the  asesor  general,  or  his  action 
and  opinion,  were  returned  to  or  In  any  way 
approved  by  the  governor  or  the  terrltoiial 
deputation,  nor  that  the  partition  and  assign- 
ment bv  the  alcalde  were  ever  reported  and 
approved,  nor  under  what  authority  he  acted. 

There  was  considerable  controversy  as  to  the 
west  boundary  of  the  tract,  but  It  was  not 
contended  that  the  proceedings  of  1832  extend- 
ed the  area  of  the  lands  Intended  to  be  grant- 
ed by  Gov.  Alencaster  In  1800. 

Certain  records  of  suits  in  1880  and  1887  tn 
the  district  court  of  Arriba  coimty,  for  the  pur- 
pose of  quieting  the  title  and  a  partition  of 
»ald  lands  as  between  individual  claimants, 
were  set  forth  in  the  record. 


The  court  of  private  land  dalms  eonflnned 
petitioner's  claim  to  the  extent  of  the  lands 
lying  in  the  Cafion  del  Rio  de  Chama,  whieb 
were  first  actually  apportioned  among  the  set- 
tlers, and  no  more,  and  the  company  appealed. 

F.  W.  Chincy,  for  appellant  Matt  Q,  Rey- 
nolds, for  the  United  States, 

Mr.  Chief  Justice  FUI«LER,  after  stating  the 
facts  in  the  foregotaig  language,  delivered  the 
opinion  of  the  court 

Assuming,  but  without  In  any  manner  decid- 
ing, that  Gov.  Alencaster  had  full  power  to 
make  the  grant  in  any  quantity  and  In  any 
manner  he  saw  proper,  we  think  It  clear  that^ 
he  did  not,  and  did  not  intend  to,  maJce  ae 
grant  of  nearly*half  a  million  of  acres  to  the  ^ 
original  applicants,  In  common,  and  that  the 
alcalde  did  not  so  understand  It,  and  did  not 
attempt  to  deliver  Juridical  possession  of  such 
a  tract,  but  only  of  the  various  allotments  that 
were  made  to  petitioners  In  severalty.  The  pe- 
tition simply  mentioned  a  tract  called  the 
'Xiaiama  River  Cafion,"  and  the  governor  di- 
rected the  alcalde  to  report  on  Its  extent  and 
boundaries,  the  proportion  of  irrigable  land, 
and  how  many  settlers  it  would  accommodate. 
The  alcalde  reported  that  he  had  personally 
visited  the  Chama  River  Cafion,  and  passed 
over  all  the  land  with  the  greatest  care  and 
observation,  and  he  said: 

"The  town  being  placed  in  the  center,  tbe 
thirty-one  families  applying  for  it  may  be  ac- 
commodated, and  land  enough  remain  for  the 
increase  they  may  have  in  the  way  of  children 
and  sons-in-law,  and  the  section  of  the  coun- 
try is  a  very  desirable  one,  and  the  settlers 
may  therefore  proceed  with  their  buildings, 
and  for  the  other  two  boundaries  there  is  as- 
signed them  on  the  north  and  on  the  south  one 
league  for  pastures,  for  on  these  two  sides  no 
injury  can  result." 

There  is  nothing  in  the  terms  of  the  giant 
to  indicate  that  the  governor  intended  to 
place  31  persons  in  possession,  with  the  exclu- 
sive right  of  property,  of  a  grant  25  miles 
north  to  south  and  30  miles  from  east  to  west 
He  says:  "In  pursuance  of  the  foregoing  re- 
port, the  said  alcalde  may  proceed  to  the  as- 
signment of  twenty-six  lots  of  land  capable 
of  being  planted  with  the  equivalent  of  three 
cuartillas  of  wheat  one  ditto  or  three  almudes 
of  com,  another  three  of  beans,  and  of  having 
erected  on  each  of  them  a  small  house  with  a 
garden.**  He  directed  that  Salazar  should  have 
two  lots,  and  **the  remaining  twenty-four  to  the 
individuals  who,  upon  report  made  by  the  said 
alcalde,  may  obtain  my  decree  that  they  be  as- 
signed lands,**  etc.,  and  that  "to  the  said  parcel 
of  lots  held  by  the  twenty-five  settlers  will  be 
given  the  name  *San  Joaquin  del  Rio  de 
Chama.*  "  The  governor  then  continued  thus: 

"And  the  said  alcalde,  having  received  the 
said  twenty-four  titles  to  settlers,  will  pro- 
ceed to  deliver  and  distribute,  give  possession,^, 
and  make  grant  In  the  name  of  his  maJe8t7,S 
to^the  twenty-four  settlers  aforesaid,  and  the* 
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fald  ensign,  Salazar,  being  appointed  Justice, 
and  all  tlie  foregoing  provisions  being  yeri- 
fled,  the  granting  document  will  be  remitted 
to  me  to  be  legalized  aa  required,  the  proper 
duplicates  [testlmonios]  to  be  given  the  par- 
ties Interested,  and  then  the  original  to  be  re- 
turned, to  be  duly  deposited  among  the  ar- 
chives of  this  office." 

Eighteen  months  thereafter  the  so-called  act 
of  possession  was  executed  on  a  verbal  order 
of  the  governor.     The  alcalde  recites: 

**I  proceeded  with  the  distribution  of  the 
land  to  them,  as  appears  from  the  quantities 
of  land  they  received,  noted  In  the  list  and 
certified  by  me,  and  Into  the  possession  of 
which  I  placed  them,  taking  them  by  the 
hand,  and  leading  each  settler  over  his  own 
piece  of  land,  and  placing  him  in  possession 
in  the  name  of  the  king,  whom  may  God  pre- 
serve; and  they  ran  joyfully  over  the  land, 
plucking  up  weeds,  and  casting  stones,  and 
shouting  aloud,  'Long  live  the  king  that  pro- 
tects and  helps  us!'  with  which  they  remain 
in  possession,  naming  the  town  whose  site  I 
pointed  out  to  them,  'San  Joaquin  del  Rio  de 
Chama,*  and  with  which  I  have  executed  the 
foregoing  decree,  and  all  of  which  authen- 
ticated with  two  Instrumental  witnesses,  des- 
ignating to  the  settlers  as  boundaries  on  the 
north  the  Ceballa  valley,  on  the  south  the 
Gapulln,  on  the  east  the  boimdaries  of  the 
Martinezes,  and  on  the  west  the  little  white 
hill  [cejita  blanca],  for  their  pastures  and 
watering  places,  and  with  a  view  to  the  com- 
ing of  other  settlers  and  the  increase  of  fami- 
lies and  descendants.** 

The  alcalde  does  not  state  that  he  delivered 
the  possession  to  any  one  individual,  or  to  aU 
these  individuals  In  common,  of  a  large  tract 
of  land,  but  possession  to  each  Individual  of 
the  land  to  which  he  was  entitled,  and  no 
more,  and  this  was  accompanied  by  a  descrip- 
tion of  the  outboundarles  within  which  allot- 
ments could  be  made  by  the  proper  govern- 
mental officials  to  persons  that  might  come  in 
thereafter. 

Reference  is  hideed  made  to  the  use  of  the 

lands  within  the  outboimdarles  for  pastures 

and  watering  places,  but  this  did  not  put  them 

out  of  the  class  of  public  lands,  and.  what- 

oQever  equities  might  exist,  no  title  was  con- 

g  veyed. 

•  *We  have  Just  held  in  U.  S.  v.  Sandoval,  167 
U.  S.  278,  17  Sup.  Ct.  808,  that  as  to  all 
unallotted  lands,  within  exterior  boundaries, 
where  towns  or  communities  were  sought  to 
be  formed,  as  in  this  Instance,  the  title  re- 
mained In  the  government,  for  such  disposi- 
tion as  It  might  see  proper  to  make. 

Moreover,  It  Is  clear  that  the  alcalde  had  no 
authority  to  give  possession  of  47.'.000  acres 
of  land  to  these  31  petitioners,  even  If  he 
could  have  done  so  If  expressly  nnthorized  by 
direct  order  of  tlie  superior  authorities,  which 
Is  not  pretended. 

We  entirely  agree  with  the  holding  of  the 
court  of  private  lanrl  claims,  as  Indicated  by 
itielr  decree,  that  the  act  of  possession,  the 


alcalde's  report,  and  the  governor's  diecree^ 
taken  together,  show  that  the  only  title  whidi 
was  passed  on  or  intended  to  be  passed  on 
was  to  the  various  allotments  whidi  weare 
actually  made.  Nor  can  ws  concur  In  the 
view  that  the  result  is  affected  by  the  pro- 
ceedings had  before  the  asesor  general  in  1832. 
Whatever  the  judicial  authority  of  this  offi- 
cer, his  action  did  not  amount  to  an  adjudi- 
cation that  those  who  were  living  on  the 
grant,  or  who  went  there  in  1806  or  1808^ 
were  the  absolute  and  unconditional  owners 
of  475.000  acres  of  land,  and,  indeed,  he  seems 
to  have  been  of  opinion,  not  only  that  the  un- 
allotted lands  were  subject  to  disposition  by 
the  government,  but  that  the  proper  authority 
to  make  such  disposition  was  Che  territorial 
deputation. 

It  is  also  said  that  congress  has  repeatedly 
confirmed  similar  grants;  but  the  fact  that 
congress  may  have  thus  disposed  of  the  public 
lands,  in  its  discretion,  cannot  operate  to  jus- 
tify the  court  of  private  land  claims  in  adju- 
dication hi  a  case  not  coming  within  the  terms 
of  the  law  of  its  creation. 

The  proceedings  in  the  district  court  of  Bio 
Arriba  county  are  nothing  to  the  pxurpose,  as 
the  title  of  this  property*  under  the  treaty  of 
Guadalupe  Hidalgo  and  the  act  of  congress 
of  July  22,  1854  aO  Stat  306,  c.  103),  was 
sub  judice.    The  claimants  were  then  pro- 
ceeding on  their  daim  before  the  surveyor 
general  and  congress,  under  that  act,  and  an^ 
attempt  to  enforce  that  title,  and  have  it  ad-S 
judlcated  by  the* local  courts,  comes  within* 
the  decision  in  Astiazaran  v.  Mlnhsg  Go.,  148 
U.  S.  80,  13  Sup.  Ct  457. 

In  that  case  It  was  said  by  Mr.  Justice  Gray, 
delivering  the  opinion  of  the  court:  •'Undoubt- 
edly, private  rights  of  property  within  the 
ceded  territory  were  not  affected  by  the  change 
of  sovereignty  and  jurisdiction,  and  were  en- 
titled to  protection,  whether  the  party  had  the 
full  and  absolute  ownership  of  the  land,  or 
merely  an  equitable  interest  therein,  which  re- 
quired some  further  act  of  the  government  to 
vest  in  him  a  perfect  title.  But  the  duty  of 
providing  the  mode  of  securing  these  rights, 
and  of  fulfilling  the  obligations  imposed  upon 
the  United  States  by  the  treaties,  belonged  to 
the  political  department  of  the  government; 
and  congress  might  either  itself  discharge 
that  duty  or  delegate  it  to  the  judicial  de- 
partment" 

We  have  frequently  reaffirmed  the  well-set- 
tled rule  thus  announced,  and  perceive  no  rea- 
son for  reviewing  it,  although  counsel  sug- 
gests that  we  should  do  so,  as  bearing  on  the 
Jurisdiction  of  the  territorial  courts,  and  in 
view  of  the  so-called  protocol  signed  by  the 
commissioners  of  this  country  to  Mexico,  at  the 
time  of  the  exchange  of  the  ratifications  of  the 
treaty  of  Guadalupe  Hidalgo.  A  sufficient  ac- 
coiiut  of  that  diplomatic  incident  will  be  found 
in  rrosident  Polk's  message  of  February  8, 
1840  (5  Ex.  Doc  House  Rep.  2d  Sess.  30tb 
Cong.),  and  In  Mr.  Secretary  Bayard's  letter 
of  November  24,  1^0  (3  Whart  Int  Dig.  C2d 
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Kd.]  Append.  S  131.  p.  SS5).  We  did  not  feel 
called  upon  to  discuss  it  In  Astiaza rail's  Case, 
nor  do  we  now  in  disposing  of  the  case  in 
hand,  under  the  act  of  March  3,  1801,  on  this 
record.  Botiller  v.  Domliiguez,  130  U.  S.  238, 
0  Sup.  Ct.  525. 

Furthermore,  It  is  conceded  that  these  rec- 
ords were  put  In  evidence  only  to  show  that 
petitioner  had  succeeded,  in  part  at  least,  to 
che  rights  of  the  original  grantees. 

Decree  affirmed. 


067  U.  S.  SM) 

PARSONS  V.  UNITED  STATES. 

(May  24,  1897.) 

No.  270. 

DrsTmzoT  Attornbts— Tbnure  op  Opficb— Power 
OP  Prbsidbnt  to  Rbmove. 
The  provision  of  Rev.  St.  §  769,  that  "dis- 
trict attorneys  shall  be  appointed  for  a  term  of 
four  years,  and  their  commissions  shall  cease 
and  expire  at  the  expiration  of  four  years  from 
their  respective  dates,"  is  one  of  limitation,  and 
not  of  grant,  and  under  the  settled  construction 
of  the  constitution  the  president  has  the  power 
to  remove  an  incumbent  before  the  expiration  of 
the  term  so  limited. 

Appeal  from  the  Court  of  Claims. 

The  appellant,  on  the  4th  day  of  December, 
1S94,  filed  In  the  court  of  claims  an  amended 
petition,  in  which  he  alleged  that  on  the  4th 
of  February,  1890,  after  his  nomination  and 
confirmation,  he  was  duly  appointed,  quali- 
fied, and  commissioned  for  the  term  of  four 
years  as  attorney  for  the  United  States  for 
the  Northern  district  of  Alabama,  and  also 
to  act  as  such  for  the  Middle  district  of  Ala- 
bama; that  thereupon  he  entered  upon  the 
discharge  of  the  duties  of  his  office:  that  he 
never  resigned  the  same,  and  that  he  tlien 
i-esided,  and  has  continued  to  reside,  since 
the  date  of  his  commission,  in  the  city  of  Bir- 
mingham, Ala.,  and  within  the  Northern  dis- 
trict of  Alabama;  and  that  he  had  given  his 
personal  attention  to  the  duties  of  his  office, 
and  that  no  cause  of  removal  had  existed 
since  his  appointment. 

Although  the  appellant  was,  as  be  alleged, 
duly  commissioned  as  such  district  attorney, 
^  the  contents  of  the  commission  do  not  appear 
JJin  the  petition  nor  in  the  record;   but  it  has 
*  been  assumed  that  it  contained  the  usual  lan- 
guage, which,  after  authorizing  and  empow- 
ering the  officer  to  execute  and  fulfill  the  du- 
ties of  the  office,  proceeds  as  follows:     *'To 
have  and  to  hold  the  saia  office,  with  all  the 
powers,   privileges,   and   emoluments    to   the 
same   of   right   appertaining    unto    him,    the 
said  Lewis  E.  Parsons.  Jr.,  for  the  terra  of 
four  years  from  the  date  hereof,  subject  to 
the  conditions  prescribed  by  law.'* 

It  was  further  alleged  in  the  petition  that 
on  the  29th  day  of  May,  1893,  the  appellant 
received  a  written   communication    from   the 
president  of  the  United  States,  as  follows: 
"Executive  Mansion, 
"Washington.  D.  C,  May  20.  1893. 

"Sir:  You  are  hereby  removed  from  the 
office  of  attorney  of  the  United  States  for  the 


Northern  and  Middle  districts  of  Alabama 
to  tal^e  effect  upon  the  appointment  and  QuaV 
ificatlon  of  your  successor. 

"Grover  Cleveland. 

"To  Lewis  B.  Parsons,  Jr^  Birmingham, 
Ala." 

No  charges  had  been  prefen*ed  against  the 
appellant. 

Under  date  of  Birmingham,  Ala.,  Jime  5^ 
1893,  he  sent  a  written  communication  to  the 
president  of  the  United  States,  at  Washing- 
ton, D.  C,  in  which  he  said: 

"My  commission  bears  date  February  4, 
1890,  and  authorizes  me  to  hold  said  office 
for  the  definite  term  of  four  years  from  the 
date  thereof,  fixed  by  law,  and  I  am  advised 
by  counsel,  and  it  is  my  own  opinion,  that 
you  have  no  power  to  remove  me,  and  I  re- 
spectfully  decline  to  surrender  the  office. 
"Very  respectfully, 

"Lewis  E.  Parsons,  Jr. 

"United  States  Attorney  for  the  Northern 
District  of  Alabama." 

This  answer  was  duly  mailed  to  the  presi-|g 
dent  of  the  United  States,  and  on  the  same 3 
day,  viz.  the  5th  day  of  June,  1893,* the  ap-* 
pellant  notified  both  the  attorney  general  of 
the  United  States  and  Emmet  0*Neal  that  he 
declined  to  surrender  the  office  of  attorney  of 
the  United  States  for  the  Northern  district  of 
Alabama  to  said  O'Neal,  who  was  named  by 
the    president    as    ap];>ellant's    successor,    his 
(0*Nears)  appointment  bearing  date  May  28, 
1893. 

Upon  the  20th  day  of  June,  1893,  O'Neal 
moved  the  circuit  court  for  the  Southern  divi- 
sion of  the  Northern  district  of  Alabama  to 
require  appellant  to  turn  over  to  him  all  the 
books  and  papers  and  other  proi)erty  apper- 
taining to  the  office,  which  motion  was  resist- 
ed by  appellant,  but  was  granted  by  the 
court,  although  it  did  not  adjudicate  or  deter- 
mine the  question  of  the  title  to  the  office,  or 
the  power  of  the  president  to  remove  the  ap- 
pellant.    In  re  O'Neal,  67  Fed.  293. 

The  appellant  applied  to  this  court  for  leave 
to  file  a  petition  for  a  writ  of  mandamus  to 
compel  the  judge  to  vacate  his  order  granting 
the  motion  of  Mr.  O'Neal,  whidb  appUcation 
was  denied,  but  the  merits  of  the  case  were 
not  passed  upon.  In  re  Parsons,  150  U.  9. 150, 
14  Sup.  Ct.  60. 

The  appellant  further  alleged  in  his  petition 
that  from  the  1st  of  January,  1893>  to  May 
26th  of  that  year,  be  had  earned  certain  fees, 
which  had  been  duly  accounted  for  and  ap- 
proved by  the  district  judge,  and  that  since 
the  26th  of  May,  and  prior  to  the  81st  day  of 
December,  1893,  certain  other  fees  had  been 
earned  for  services  rendered  by  Mr.  O'Neal. 
who  had  been  performing  the  duties  of  United 
States  attorney  since  the  26th  of  May,  1893, 
and  that  on  the  whole  there  was  a  balance  dne 
appellant  for  salary  and  fees  during  the  year 
1893,  appertaining  to  his  office  as  district  at- 
torney, which  amount  had  been  demanded  by 
appellant,  and  payment  had  been  refused. 
Judgment  for  the  amount  was  demanded. 

The  usual  answer  was  put  in  by  the  United 
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States.  It  further  appears  that  on  the  28th 
of  May,  1803,  the  senate  of  the  United  States 
was  not  in  session,  but  that  in  August,  1893, 
that  body  was  in  session,  and  that  the  nomina- 
tion of  Mr.  O'Neal  was  sent  to  it,  and  his  ap- 
pointment was  by  it  consented  to  and  con- 
^firmed,  and  that  he  was  commissioned  as 
e<  United  States  district  attorney  for  four  years 
ffrom  that  time.  These  facts  have-not  been 
stated  in  the  fonnal  tnding  of  facts  by  the 
court  below,  but  they  have  been  referred  to  by 
both  the  counsel  in  their  briefs  in  the  case  as 
pai-t  of  the  admitted  facts,  and  the  fact  of  the 
confirmation  of  Mr.  O'Neal  on  the  26th  day  of 
August,  1803,  by  the  senate,  is  stated  by  Judge 
Weldon  In  the  course  of  his  opinion  in  this 
case.  30  Ct.  CI.  222.  The  court  below  deter- 
mined, as  a  conclusion  of  law,  that  the  appel- 
lant was  not  entitled  to  recover,  and  his  peti- 
tion was  therefore  dismissed.  From  that  Judg- 
ment he  has  appealed  to  this  court 

J.  A.  W.  Smith  and  L.  T.  Michener,  for  ap- 
pellant. Asst.  Atty.  Gen.  Dodge,  for  the  Unit- 
ed States. 


Mr.  Justice  PECKHAM,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  question  here  presented  Is  whether  the 
president  of  the  United  States  has  power  to  re- 
move a  district  attorney,  who  had  been  duly 
appointed,  when  such  removal  occurs  within 
the  period  of  four  years  from  the  date  of  his 
appointment,  and  to  appoint  a  successor  to 
that  officer  by  and  with  the  advice  and  con- 
sent of  the  senate.  The  appellant  in  this  case 
claims  that  the  president  has  no  such  power, 
and  that  by  virtue  of  the  appointment  of  ap- 
pellant to  the  office  of  district  attorney  in  Feb- 
ruary, 1890,  he  was  entitled  to  hold  that  office 
for  four  years  from  that  date,  and  to  receive 
the  emoluments  appertaining  thereto  during 
the  same  period.  He  bases  his  claim  upon 
sections  767  and  769  of  the  Revised  Statutes. 

Section  767  provides  for  the  appointment  In 
each  district  of  the  United  States,  with  the 
exceptions  therein  stated,  of  **a  person  learn- 
ed in  the  law  to  act  as  attorney  for  the  United 
States  in  such  district" 

Section  769  reads  as  follows: 
M  ''District  attorneys  shall  be  appointed  for  a 
•  term  of  four^years  and  their  commissions  sliall 
cease  and  expire  at  the  expiration  of  four 
years  from  their  respective  dates.  And  every 
district  attorney,  before  entering  upon  his 
offiee.  shall  be  sworn  to  the  faithful  execution 
thereof." 

The  apppllaut  claims  that  this  section  gives 
to  every  district  attorney  the  legal  right  to 
hold  his  ortlce  for  four  years,  and  that  during 
that  time  tlie  presUlent  has  no  power  to  re- 
move him  dii-ectly,  and  the  president  and  sen- 
ate have  no  power  to  remove  him  indirectly, 
by  the  appointment  of  a  successor,  and  tliat, 
therefore,  he  has  never  been  legally  removed, 
and  he  bases  tils  claim  to  recover  herein  upon 
that  fact 

17  s.c.-«e 


The  first  question  which  arises  Is  la  regard 
to  the  propor  construction  of  the  above-quoted 
section.  Does  it  provide  for  the  continuance 
in  office  for  four  years  at  all  events,  and  for  a 
termination  at  the  expiration  of  that  period,  or 
does  it  mean  to  provide  that  the  term  shall 
not  last  longer  than  four  years,  subject  to  the 
right  of  the  president  to  sooner  remove?  If  it 
were  to  be  construed  in  accordance  with  the 
claim  of  appellant,  the  further  question  would 
then  arise  whether  a  statute  which  fixed  a 
term  of  office  for  a  district  attorney,  during 
the  running  of  which  neither  the  president, 
nor  the  president  and  senate,  by  the  appoint- 
ment of  a  successor,  should  have  power  to  re- 
move the  incumbent  from  office  would  be  con- 
stitutionaL 

It  will  greatly  aid  us  in  giving  the  proper 
construction  to  this  section  If  we  look  for  a 
moment  at  the  constitutional  history  of  the 
subject  relating  to  the  president's  poveer  of  re- 
moval, and  at  the  debates  which  have  taken 
place  in  congi'ess  in  regard  to  It  The  ques- 
tion arose  in  the  first  session  of  the  first  con- 
gress which  met  after  the  adoption  of  the  con- 
stitution. 

On  the  19th  of  May,  1789,  in  the  house  of 
representatives,  Mr.  Madison  moved  '*that  it  is 
the  opinion  of  this  committee  that  there  shall 
be  established  an  executive  department,  to  be 
denominated  the  'Department  of  Foreign  Af- 
fairs,' at  the  head  of  which  there  shall  be  an 
officer,  to  be  called  the  'Secretary  of  the  De- 
partment of  Foreign  Affairs,'  who  shaU  be  ap- 
pointed by  the  president  by  and  with  the  ad-^ 
vice  and  consent  of  the  senate,  and  to  be  re- «« 
movable  by  the  president."  *  Subsequently  a? 
bill  was  Introduced  embodying  those  provi- 
sions. Mr.  Smith,  of  South  Carolina,  said 
that  "he  had  doubts  whether  the  officer  could 
be  removed  by  the  president;  he  apprehended 
tiiat  he  could  only  be  removed  by  an  impeach- 
ment before  the  senate,  and  that  being  once  hi 
office  he  must  remain  there  until  convicted 
upon  impeachment;  and  he  wished  gentlemen 
would  consider  this  point  well  before  deciding 
it"  1  Lloyd's  Cong.  Reg.  pp.  350,  351.  Then 
ensued  what  has  been  many  times  described 
as  one  of  the  ablest  constitutional  debates 
which  has  taken  place  in  congress  since  the 
adoption  of  the  constitution.  It  lasted  for 
many  days,  and  all  arguments  that  could  be 
thought  of  by  men,  many  of  whom  had  been 
instrumental  In  the  preparation  and  adoption 
of  the  constitution,  were  brought  forward  in 
debate  in  favor  of  or  against  that  construction 
of  the  instrument  which  reposed  in  the  presi- 
dent alone  the  power  to  remove  from  office. 

After  a  most  exhaustive  debate  the  house  re- 
fused to  adopt  the  motion  which  had  been 
made  to  strike  out  the  words  "to  be  removed 
from  office  by  the  president"  but  subsequently 
the  bill  was  amended  by  inserting  a  provision 
that  there  should  be  a  clerk  to  be  appointed  by 
the  secretary,  etc.,  and  that  said  clerk,  'When- 
ever said  principal  officer  shaU  be  removed 
from  office  by  the  president  of  the  United 
States,  or  in  any  other  case  of  a  vacancy/' 
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Shan  be  the  castodlan  of  the  records,  ete^  and 
thereupon  the  first  clause,  "that  the  secretary 
should  be  removable  from  office  by  the  presi- 
dent," was  stricken  out;  but  It  was  on  the 
well-understood  ground  that  the  amendment 
sufficiently  embodied  the  construction  of  the 
constitution  given  to  it  by  Mr.  Madison  and 
those  who  agreed  with  him,  and  that  It  was 
at  the  same  time  free  from  the  objection  to  the 
clause  so  striclcen  out  that  it  was  itself  sus- 
ceptible to  the  objection  of  undertaldng  to 
confer  upon  the  president  a  power  which  be- 
fore he  had  not.  The  bill  so  amended  was 
sent  to  the  senate,  and  was  finally  passed  after 
a  long  and  able  debate  by  that  body,  without 
any  amendments  on  this  particular  subject, 
c  The  senate  was,  however,  equally  divided  up- 
g  on  it,  and  the  question  was  decided  in  favor  of 
*'  the  bill  by*the  casting  vote  of  Mr.  Adams,  as 
vice  president.  Mr.  Charles  Francis  Adams, 
in  the  Life  of  John  Adams  (volume  2,  p.  143), 
in  spealsing  of  this  action  of  the  vice  president, 
says: 

'*It  was  the  only  time,  during  his  eight  years 
of  service  In  that  place,  that  he  felt  the  case 
to  be  of  such  importance  as  to  justify  his  as- 
signing reasons  for  his  vote.  These  reasons 
were  not  committed  to  paper,  however,  and 
can  therefore  never  be  Isnown.  But  in  their 
soundness  it  is  certahi  that  he  never  had  the 
shadow  of  a  doubt.  His  decision  settled  the 
question  of  constitutional  power  in  favor  of 
the  president,  and  consequently  established  the 
practice  under  the  government  which  has  con- 
tinued down  to  this  day. 

"Although  there  have  been  occasional  ex- 
ceptions taken  to  It  in  argument,  especially  in 
moments  when  the  executive  power,  wielded 
by  a  strong  hand,  seemed  to  encroach  upon 
the  limits  of  the  co-ordinate  departments,  its 
substantial  correctness  has  been,  on  the  whole, 
quite  generally  acquiesced  In.  And  all  have 
agreed  that  no  single  act  of  the  first  congress 
has  been  attended  with  more  Important  effect 
upon  the  working  of  every  part  of  the  govern- 
ment." 

Many  distinguished  lawyers  originally  had 
very  different  opinions  in  regard  to  this  power 
from  the  one  arrived  at  by  this  congress,  but 
when  the  question  was  alluded  to  In  after 
years  they  recognized  that  the  decision  of  con- 
gress in  1789,  and  the  universal  practice  of  the 
government  under  it,  had  settled  the  question 
beyond  any  power  of  alteration.  To  this  ef- 
fect see  1  Kent,  Comm.  lect  14,  p.  310,  sub- 
ject, "U.  S.  Marshals";  2  Story,  Const  S§ 
1542-1544. 

In  the  subsequent  debates  in  congress  over 
the  removal  of  the  deposits  of  the  government, 
by  direction  of  the  president,  from  the  Bank 
of  the  United  States,  and  the  dismissal  by  the 
president  of  the  secretary  of  the  treasury,  Mr. 
Duane,  as  a  means  to  accomplish  that  pur- 
pose, the  subject  of  the  power  of  the  president 
to  remove  from  office  was  alluded  to  by  Mr. 
Webster,  and  he  admitted  the  proposition  that 
the  president  had  the  power  of  removal.  Al- 
though as  an  original  question  he  would  have 


had  a  different  opinion,  yet.  In  Tlew  of  XbB^ 
action  of  congress  and  the  practice  of  the  gov-g 
emment,  he  said,**^  regard  it  as  a  settled* 
point,  settled  by  construction,  settied  by  prece- 
dent, settled  by  the  practice  of  the  government, 
settled  by  legislation."  And  he  did  not  ask  to 
disturb  it.  In  speaking  on  that  subject,  and 
referring  to  Mr.  Webster's  admission,  Mr.  ESv- 
arts,  upon  the  trial  of  President  Johnson,  aald: 
"He  knew  the  force  of  those  45  yean,  the 
whole  existence  of  the  nation  under  its  consti- 
tution, upon  a  question  of  that  kind;  and  he 
sought  only  to  interpose  a  moral  restraint  up- 
on the  president  in  requiring  him,  when  he  re- 
moved from  office,  to  assign  the  reasons  of  the 
removaL"  2  Johns.  Impeach.  Trial,  p.  314^ 
remarks  of  Mr.  William  M.  Evarts,  of  coonsel 
for  the  president 

In  Ex  parte  Hennen,  18  Pet  230,  at  page 
259,  which  was  a  case  Involving  the  validity 
of  an  appointment  of  a  d^k  of  the  district 
court  of  Louisiana  by  the  district  judge  there- 
of, it  was  said  by  Mr.  Justice  Thompson,  in 
speaking  of  the  power  of  removal: 

"In  the  absence  of  all  constitutional  provi- 
sion or  statutory  regulation,  it  would  seem  to 
be  a  sound  and  necessary  rule  to  consider  the 
power  of  removal  as  incident  to  the  power  of 
appointment  This  power  of  removal  from 
office  was  a  subject  much  disputed,  and  apon 
which  a  great  diversity  of  opinion  was  oiter- 
talned  in  the  early  history  of  this  government 
This  related,  however,  to  the  power  of  the 
president  to  remove  officers  ai^ointed  with  the 
concurrence  of  the  senate;  and  the  great 
question  was  whether  the  removal  was  to 
be  by  the  president  alone,  or  with  the  concur- 
rence of  the  senate,  both  constituting  the 
appointing  power.  No  one  denied  the  power 
of  the  president  and  senate,  jointly,  to  re- 
move, where  the  tenure  of  the  office  was  not 
fixed  by  the  constitution,  which  was  a  foil 
recognition  of  the  principle  that  the  power  of 
removal  was  incident  to  the  power  of  ap- 
pointment But  it  was  very  early  adopted,  as 
the  practical  construction  of  the  constitution, 
that  this  power  was  vested  In  the  president 
alone*  And  such  would  appear  to  have  been 
the  legislative  construction  of  the  constitu- 
tion." 

And,  In  speaking  of  the  different  language^ 
employed  In  the  act  establishing  the  navy  dt-m 
partment  from  that  which  was^used  hi  reguil* 
to  the  department  of  state,  the  learned  justice 
further  remarked:    "The  change  of  phraseol- 
ogy arose,  probably,  from  Its  having  become 
the  settled  and  well-understood  construction 
of  the  constitution  that  the  power  of  removal 
was  vested  in  the  president  alone,  In  such  cas- 
es, although  the  appointment  of  the  officer 
was  by  the  president  and  senate." 

The  opinions  of  the  law  officers  of  the  gov- 
ernment have  been  In  harmony  with  the  fore- 
going views. 

In  1847,  Attorney  General  Clifford,  subse- 
quently and  for  many  years  one  of  the  justices 
of  this  court,  in  the  course  of  an  opinion  giv- 
en in  regard  to  the  claim  of  Surgeon  Dn  Barry 
Digitized  by  LjOOQlC 
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lor  iMusk  iMi7»  la  (^eakinc  of  this  poww  o£  the 
preaSdent  and  the  acquieacence  in  the  result 
arriyed  at  by  the  congress  of  1789,  said: 

*^o  one  ev^  thought  of  maiQtainIng  that 
the  Inferior  offices,  so  called  in  the  constitu- 
tion, should  be  held  during  life.  The  doubt 
which  arose  was  whether  the  concurrence  of 
the  senate  waa  not  requisite  to  effect  a  re- 
moval in  all  cases  where  it  is  required  to  con- 
summate the  appointment  The  power  was 
finally  affirmed  to  be  In  the  president  alone, 
by  a  majority  of  both  houses  of  congress,  aft- 
er great  deliberation,  and,  perhaps,  one  of  the 
ablest  discussions  in  the  history  of  the  country. 
4  Elliot,  Debates,  350, 404  That  decision  was 
acquiesced  in  at  the  time,  and  haa  since  receiv- 
ed the  sanction  of  eveiy  department  of  the  gov- 
ernment It  is  worthy  of  special  remarlc  that 
several  commentators  on  the  constitution,  who 
do  not  entirely  admit .  the  correctness  of  the 
consti'uctlon  adopted,  are,  nevertheless,  con- 
strained to  regard  tl^e  question  as  closed.  Mr. 
Justice  Story,  after  reciting  the  arguments  on 
both  sides,  remarks:  'If  there  has  been  any 
aberration  from  the  true  constitutional  exposi- 
tion of  the  power  of  removal  (which  the  read- 
er must  decide  for  himself),  it  will  be  difficult, 
perhaps  Impracticable,  after  forty  years'  ex- 
perience, to  recall  the  practice  to  the  correct 
theory.'  2  Story,  Const  f  1538.  The  remarks 
of  Chancellor  Kent  are  still  more  decisive  on 
^  this  pohit  He  says:  'It  may  now  be  consld- 
gered  as  firmly  and  definitely  settled,  and  there 
•  Is  good  sense  and  practical  utUity^ln  the  con- 
struction.' 1  Kent  Comm.  811."  4  Op.  Attys. 
Gen,  603,  609. 

In  1851,  Attomisy  €reneral  Crittenden,  In  a 
written  opinion  delivered  to  the  president  of 
the  United  States,  stated  that  the  president 
was  not  only  invested  with  authority  to  re- 
move the  chief  *  justice  of  the  territory  of 
Minnesota  from  office,  but  that  it  was  his 
duty  to  do  so  if  it  appeared  that  he  was  in- 
competent and  unfit  for  the  place.  Spealclng 
of  these  territorial  Judges,  Mr.  Crittenden  said: 

"Being  civil  officers,  appointed  by  the  presi- 
dent by  and  with  the  advice  and  consent  of 
•  the  senate,  and  commissioned  by  the  presi- 
dent they  are  not  exempted  from  that  execu- 
tive power  which  by  the  constitution  Is  vest- 
ed in  the  president  of  the  United  States  over 
all  civil  officers  appointed  by  him,  and  whose 
tenures  of  office  are  not  made  by  the  constitu- 
tion itself  more  stable  than  during  the  pleasure 
of  the  president  of  the  United  States." 

Concluding,  he  said: 

"To  answer  your  inquiry  specifically,  I  hav% 
only.  In  conclusion,  to  add  that,  in  my  opm- 
lon,  you,  as  president  of  the  United  States, 
have  the  power  to  remove  from  office  the 
chief  Justice  of  the  territory  of  Minnesota,  for 
any  cause  that  may,  in  your  Judgment  re- 
quire it"    5  Op.  Attys.  Gen.  288,  291. 

In  that  case  the  statute  under  which  the 
territory  of  liklinnesota  was  organized  (9  Stat 
408;  Id.  p.  400,  §  0)  provided  for  the  appoint- 
ment ot  Judges  of  the  supreme  court  and  that 
they  should  '*hold  their  offices  during  the  pe- 


riod of  four  yean.**  In  regard  to  that  pofwU 
alon  Mi.  Crittenden  said,  in  the  opinion  above 
referred  to:  "That  these  territorial  Judges  wer» 
appointed  under  a  law  which  limited  thehr  com- 
missions to  the  term  of  four  years  does  by 
no  means  imply  that  they  shall  continue  hi 
office  during  that  term,  howsoever  they  may 
misbehave.  An  express  dechiration  in  the  stat- 
ute that  they  should  not  during  the  term,  be 
removed  from  office,  would  have  been  hi  con- 
flict with  the  constitution,  and  would  have^ 
precluded  either  the  house  of  representativeag 
or  the  president  from  the  exercise*of  their  re-* 
spectlve  powers  of  impeachment  or  removal. 
The  law  intended  no  more  than  that  these  offi- 
cers should  certaUily,  at  the  end  of  that  term, 
be  either  out  of  office,  or  subjected  again  to 
the  scrutiny  of  the  senate  upon  a  renomhia- 
tion." 

Attorney  General  Evarts,  hi  speakhig  of  the 
tcnm>e  of  civil  office  act  said  that  It  was 
passed  "to  change  the  doctrine  and  practice  of 
the  government  by  which  removal  from  office 
at  the  mere  discretion  of  the  president  had 
been  established  as  a  proper,  and,  aa  had 
been  thought  a  necessary  attendant  ot  the 
executive  duty  and  responsibility,  under  the 
constitution,  to  maintain  the  efficiency  and 
fidelity  of  the  public  service  in  fulfilling  the 
manifold  and  incessant  obligations  of  admin- 
istration and  in  execution  of  the  laws."  12 
Op.  Attys.  Gen.  439,  448. 

This  power  has  been  recognized  as  extending 
to  officers  of  the  army  and  navy.  Attorney 
General  Gushing,  in  the  Case  of  Lanshig,  6 
Op.  Attys.  Gen.  4,  said: 

"I  am  not  aware  of  any  ground  of  distinc- 
tion in  this  respect,  so  far  as  regards  the  strict 
question  of  law,  between  officers  of  the  army 
and  any  other  officers  of  the  government  As 
a  general  rule,  with  the  exception  of  Judicial 
offices,  they  all  hold  their  offices  by  the  same 
tenure  in  this  respect"  See,  also.  Case  of 
Belger,  12  Op.  Attys.  Gen.  421,  425,  and  also 
the  opinion  of  Attorney  General  Devens  aa  to 
the  power  of  the  president  to  dismiss  an  officer 
from  the  military  service,  15  Op.  Attys.  Gen. 
421. 

The  foregoing  references  to  debates  and 
opinions  have  not  been  made  for  the  purpose 
of  assisthig  us  in  ourselves  arriving  at  a  de- 
cision of  the  question  of  the  constitutional 
power  of  the  president  in  his  discretion  to  re- 
move officials  during  the  term  for  which  they 
were  appointed,  and  notwithstanding  the  ex- 
istence of  a  statute  prohibiting  such  removal, 
but  simply  for  the  purpose  of  seeing  what  the 
views  of  the  various  departments  of  the  gov- 
ernment have  been  upon  the  subject  of  the 
power  of  the  president  to  remove,  and  what 
claims  were  made  and  how  much  of  acquies- 
cence had  been  given  to  the  proposition  that 
to  the  president  belonged  the  exclusive  power 
of  removal  in  all  cases  other  than  by  way  ofes 
*  impeachment.  It  Is  unnecessary  for  us  in  this* 
case  to  determine  the  important  question  of 
constitutional  power  above  stated. 

The  short  review  we  have  taken  throws  light 
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•jpoo  the  question  of  the  trae  constrnctloii  of 
the  language  used  by  congress  in  the  section  of 
the  Revised  Statutes  under  examination.  Oth- 
er legislation  will  be  advei'ted  to. 

Before  doing  so,  however,  we  think  it  well 
to  comment  upon  one  or  two  cases  which  have 
been  said  to  indicate  a  different  view  on  the 
part  of  this  court  as  to  the  power  of  the  presi- 
dent. It  is  said  that  hi  the  case  of  Marbuiy 
V.  Madison,  1  Cranch,  137,  it  was  held  that  a 
justice  of  the  peace  in  the  District  of  Colum- 
bia was  not  removable  at  the  wlU  of  the  presi- 
dent, as  his  office  was  one  created  by  congress, 
and  the  term  was  limited  in  the  act  l^e  case 
was  an  original  application  to  this  court  for  a 
mandamus  against  the  secretary  of  state  to 
compel  him  to  deliver  a  conunission  to  the 
petitioner,  which  had,  as  was  allied,  been 
signed  by  the  president  and  sealed  by  the  sec- 
retaiy,  commissioning  the  petitioner  as  one  of 
the  justices  of  the  peace  for  the  District  of 
Columbia  under  an  act  of  congress.  The  court 
unanimously  held  that  It  had  no  jurisdiction 
to  grant  an  original  writ  In  such  case.  Chief 
Justice  Marshall,  in  the  course  of  his  opinion, 
stated  that  '*Mr.  Marbury,  then,  since  his  com- 
mission was  signed  by  the  president  and  seal- 
ed by  the  secretary  of  state,  was  appointed; 
and  as  the  law  creating  the  office  gave  the 
officer  the  right  to  hold  for  five  years,  inde- 
pendent of  the  executive,  the  appointment  was 
not  revocable,  but  vested  in  the  officer  legal 
rights,  which  are  protected  by  the  laws  of  his 
country." 

Whatever  has  been  said  by  that  great  mag- 
istrate in  regard  to  the  meaning  and  proper 
construction  of  the  constitution  is  entitled  to 
be  received  with  the  most  pr.  found  respect. 
In  that  case,  however,  the  material  point  de- 
cided was  that  the  court  had  no  jurisdiction 
over  the  case  as  presented.  The  remarlcs  of 
tiie  chief  justice  in  relation  to  the  right  of  an 
appointee  to  retain  possession  of  an  office  cre- 
ated by  congi'ess  in  and  for  the  Distilct  of  Co- 
lumbia, as  against  the  power  of  the  president 
oto  remove  him  during  the  term  for  which  he 
^was  appointed,  are  not  necessarily  applicable 
"^  to  the  case  of^an  officer  appointed  to  an  office 
outside  of  such  distiict.  In  the  District  of 
Columbia  congi'ess  is  given  by  the  constitution 
power  to  exercise  exclusive  legislation  in  all 
cases.  Const  U.  S.  art.  1,  f  8,  subd.  17.  The 
view  that  the  president  had  no  power  of  re- 
moval in  other  cases  outside  of  the  District 
as  has  been  seen,  is  one  that  had  never  been 
taken  by  the  executive  department  of  the  gov- 
ernment, nor  even  by  congress,  prior  to  18G7, 
when  the  first  tenure  of  office  act  was  passed. 
Up  to  that  time  the  constant  practice  of  the 
government  was  the  other  way,  and  in  entire 
accord  with  the  construction  of  the  constitu- 
tion arrived  at  by  congress  In  1789. 

The  case  of  U.  S.  v.  Guthrie,  17  How.  284, 
has  also  been  cited  upon  the  same  point  The 
question  in  that  case  was  In  regard  to  the 
right  of  the  relator,  Goodrich,  to  a  writ  of 
mandamus  to  compel  the  secretary  of  the 
treasury   to   draw   his   warrant   to  pay   the 


amoant  of  salary  doe  to  tlie  r^tor,  as  he  al- 
leged, during  the  term  nominated  In  bis  com- 
mission appointing  him  chief  justice  of  the  su- 
preme court  of  the  ten-itory  of  Minnesota. 
The  president  had  removed  him  within  the  pe- 
riod of  four  years,  the  term  named  in  the  stat- 
ute and  in  his  commission.  It  was  in  relation 
to  the  power  to  remove  this  official,  appointed 
under  the  statute  organizing  the  territory  of 
Minnesota,  that  Attorney  General  Crittenden 
gave  his  ophiion,  which  Is  above  referred  to. 
This  court  held  that  the  circuit  court  had  no 
power  to  issue  a  writ  of  mandamus  command- 
ing the  secretary  of  the  treasury  to  pay  a 
judge  of  the  territory  of  Minnesota  his  salary 
for  the  unexpired  term  of  his  office,  from  whlcb 
he  had  been  removed  by  the  president  of  the 
United  States.  The  question  whether  or  not 
the  president  had  power  to  remove  a  terri- 
torial judge  during  his  statutory  term  of  office 
was  argued,  but  was  not  decided  in  the  case. 
The  prevailing  opinion  was  very  brief,  and  was 
delivered  by  Mr.  Justice  Daniel,  and  it  simply 
discussed  and  denied  the  power  of  the  court 
to  issue  the  writ.  Mr.  Justice  McLean  de- 
livered his  own  opinion  In  regard  to  the  power 
of  the  president  to  remove.  In  which  he  said 
that  he  differed  from  the  opinion  of  the  oomt 
in  answering  the  question  as  It  did,  and  he  wasio 
of  the  opinion  that  the*  question  as  to  the? 
power  of  the  president  to  remove  was  before 
the  court,  and  that  such  power  of  removal  was 
not  committed  solely  to  the  president  Tbe 
case  is  not  claimed  to  be  authority  for  the  doc- 
trine asserted  by  Mr.  Justice  McLean,  and  It 
can  only  be  cited  for  the  purpose  of  showing 
that  there  was  an  exception  to  the  general  ac- 
quiescence in  the  power  of  the  president  to  le- 
move.  The  case  also  arose  In  regard  to  the 
dismissal  of  a  judicial  officer  of  a  territory. 

The  case  of  McAllister  y.  U.  S.,  141  U.  S.  174» 
11  Sup.  Ct.  940,  has  also  been  dted.  There  Is 
nothing  io  that  case  which  gives  any  counte- 
nance to  the  doctrine  contended  for  by  the  ap- 
pellant The  court  there  held  tbat  a  judge  of 
the  district  court  of  Alaska  was  not  a  judge 
of  a  court  of  the  United  States,  within  the 
meaning  of  the  exception  contained  in  section 
1768,  Rev.  St,  relating  to  the  tenure  of  office 
of  civil  officers,  and  it  was  held  that  the  judge 
of  the  district  court  of  Alaska,  prior  to  the  re- 
peal of  that  section,  was  subject  to  removal, 
before  the  expiration  of  his  term  of  office,  by 
the  president,  in  the  manner  and  upon  the  con- 
ditions set  forth  In  that  section.  Mr.  Justice 
Harlan,  In  delivering  the  opinion  of  the  court 
in  that  case,  and  replying  to  the  suggestion 
that  the  conclusion  reached  by  the  court  was 
not  in  harmony  with  some  observations  of  Mr. 
Chief  Justice  Marshall  in  liarbury  ▼.  Madison, 
stated  (on  page  188,  141  U.  8.,  and  page  949, 
11  Sup.  Ct)  that  there  was  nothing  In  those 
observations  which  militated  in  any  degree 
against  the  views  expressed  by  him  in  the  case 
then  under  consideration,  and  he  said  (page 
189,  141  U.  S.,  and  page  955,  11  Sup.  Ot): 
''The  decision  In  the  present  case  Is  a  recogni- 
tion of  the  complete  authority  of  congress  orsr 
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territorial  offices.  In  yirtne  of  'those  general 
powers  which  that  body  possesses  over  the 
territories  of  the  United  States,'  as  Marbury  ▼. 
Madison  was  a  recognition  of  the  power  of 
congress  over  the  term  of  office  of  a  justice  of 
the  peace  for  the  District  of  Columbia."  The 
case  contains  nothing  in  opposition  to  the  con- 
tention as  to  the  practical  construction  that 
had  been  given  to  the  constitution  by  congress 
in  1789,  and  by  the  government  generally  since 
^  that  time  and  up  to  the  act  of  1867. 
e:  Wc  may  now  loolt  at  the  course  of  leglsla- 
?tIou  In  regard  to* the  appointment  of  district 
attorneys  from  the  earliest  period  in  our  con- 
stitutional history  down  to  the  repeal  in  1887 
of  those  sections  of  the  Revised  Statutes 
which  contained  in  substance  the  provisions 
of  the  tenure  of  office  acts. 

By  section  3o,  c.  20,  Laws  1780,  entitled 
"An  act  to  establish  the  Judicial  courts  of  the 
United  States,"  it  was  provided,  among  other 
things,  as  follows:  "And  there  shall  be  ap- 
pointed in  each  district  a  meet  person  learn- 
ed in  the  law  to  act  as  attorney  for  the  Unit- 
ed States  in  sucL  district,  who  shall  be  sworn 
or  affirmed  to  the  faithful  execution  of  his 
office,  whose  duty  it  shall  be  to  prosecute  in 
such  district  all  delinquents,'*  etc.  1  Stat.  73, 
02.  No  provision  was  made  in  the  act  for  the 
removal  of  such  officer.  In  the  view  held  by 
that  congress  as  to  the  power  of  the  president 
to  remove,  it  was  unnecessary.  The  legis- 
lation remained  in  this  condition  until  the 
I'nh  of  May,  1820,  when  the  act  (chapter  102 
of  the  Laws  of  that  year)  was  passed,  entitled 
**An  act  to  limit  the  term  of  office  of  certain 
officers  therein  named,  and  for  other  pur- 
poses.*'   3  Stat.  582. 

The  first  section  of  that  act  provided  that 
from  and  after  its  passage  "all  district  attor- 
neys, collectors  of  the  customs,  naval  officers, 
and  surveyors  of  the  customs,  navy  agents, 
receivers  of  public  moneys  for  lands,  register 
of  the  land  office,  paymasters  in  the  army, 
tlie  apotiiecary  general,  the  assistant  apothe- 
caries general  and  the  commissary  general 
of  purchases,  to  be  appointed  under  the  laws 
of  the  United  States,  shall  be  appointed  for 
the  term  of  four  years,  but  shall  be  remova- 
ble from  office  at  pleasure." 

'l^his  was  an  act  designed,  as  Indicated  by 
its  title,  and  by  the  language  used  in  the  body 
of  the  act,  to  bring  the  terms  of  those  officers 
named  therein  to  an  end  after  the  expiration 
of  four  years.  Its  purpose  clearly  was  not  to 
;:rnnt  an  unconditional  term  of  office  for  that 
p<>rlod.  It  was  an  act  of  limitation,  and  not 
(if  ;(rnnt. 

'IMie  provision  in  the  second  section,  that 
tlie  comnilsKlous  should  cease  and  expire  at 
I  he  end  of  four  years,  shows  clearly  that  the 
intention  of  congress  was  to  restrict  what 
€had  been  a  possible  life  term  of  office  to  a 
?  period  of  not  more  than*four  years  under  any 
one  appointment  The  provision  for  a  re- 
moval from  office  at  pleasure  was  not  neces- 
saiT  for  the  exercise  of  that  power  by  the 
j)resident,  because  of  the  fact  that  he  was 


then  regarded  as  being  dothed  with  lucb 
power  in  any  event.  Considering  the  con- 
struction of  the  constitution  in  this  regard  as 
given  by  the  congress  of  1788,  and  having  in 
mind  the  constant  and  uniform  practice  of 
the  government  in  harmony  with  such  con- 
struction, we  must  construe  this  act  as  pro- 
viding absolutely  for  the  expiration  of  the 
term  of  office  at  the  end  of  four  years,  and 
not  as  giving  a  term  that  shall  last  at  all 
events  for  that  time,  and  we  think  the  provi- 
sion that  the  officials  were  removable  from 
office  at  pleasure  was  but  a  recognition  of 
the  construction  thus  almost  universally  ad- 
hered to  and  acquiesced  in  as  to  the  power 
of  the  president  to  remove. 

The  legislation  in  regard  to  these  yarious 
officers  remained  as  provided  for  In  this  act 
of  1820  until  the  passage  of  the  first  tenure 
of  office  act,  March  2,  1867.  14  Stat.  430.  By 
that  act  it  was  provided  that  every  person 
holding  any  civil  office  to  which  he  had  been 
appointed  by  and  with  the  advice  and  con- 
sent of  the  senate,  and  all  who  should  be 
thereafter  appointed  to  any  such  office,  "and 
shall  become  duly  qualified  to  act  therein,  is 
and  shall  be  entitled  to  hold  such  office  until 
a  successor  shall  have  been  in  like  manner  ap- 
pointed and  duly  qualified,  except,"  etc.  The 
reason  for  the  passage  of  this  well-known  act 
is  a  matter  of  history.  It  was  the  result  of  a 
contest  which  sprang  up  between  President 
Johnson  and  the  two  houses  of  congress  with- 
in a  very  short  time  after  he  became  presi- 
dent, and  which  grew  in  force  and  bitterness 
as  the  views  of  congress  on  the  one  side  and 
the  president  on  the  other  became  more  op- 
posed to  each  other  in  the  matters  regard- 
ing the  states  lately  in  rebellion  and  the  prop- 
er measures  to  be  pursued  for  their  govern- 
ment. The  act  was  a  portion  of  the  legisla- 
tion passed  by  congress  at  that  time  for  the 
purpose  of  keeping  those  men  In  office  who 
were  then  supposed  to  be  friendly  to  the 
views  of  congress  upon  that  great  subject. 
On  the  same  day  (March  2,  1867)  congress 
passed  the  army  appropriation  act  (14  Stat  3 
486,  c.  170),*b7  which  the  headquarters  of  the? 
general  of  the  army  were  established  at 
Washington,  and  all  orders  and  instructions 
relating  to  military  operations  issued  by  the 
president  to  the  secretary  of  war  were  di- 
rected to  be  issued  through  the  general  of  the 
army.  Other  provisions  were  also  therein 
contained  for  the  purpose  of  restraining  the 
action  of  the  president  in  the  exercise  of  his 
power  to  remove  or  suspend  the  general  of 
the  army.  Reference  to  the  subject  Is  made 
In  Blake  v.  U.  S.,  103  U.  S.  227,  236. 

The  president,  as  is  well  known,  vetoed  the 
tenure  of  office  act,  because  he  said  it  was 
unconstitutional,  in  that  it  assumed  to  take 
away  the  power  of  removal  constitutionally 
vested  in  the  president  of  the  United  States, 
—a  power  which  had  l)een  uniformly  exer- 
cised by  the  execatlve  department  of  the  gor- 
emment  from  its  foundation.  Upon  the  re- 
turn of  the  bill  to  congress  It  was  passed  over 
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the  president's  veto  by  both  houses,  and  be- 
came a  law.  The  continued  and  unlnternipted 
practice  of  the  government  from  1789  was 
thus  broken  in  upon  and  changed  by  the  pas- 
sage of  this  act,  so  that,  if  constitutional, 
thereafter  all  executive  officers  whose  ap- 
pointments had  been  made  with  the  advice 
and  consent  of  the  senate  could  not  be  re- 
moved by  the  president  without  the  concur- 
rence of  the  senate  In  such  order  of  removal. 

Mr.  Blaine,  who  was  in  congress  at  the 
time,  in  afterwards  speaking  of  this  bill,  said: 
"It  was  an  extreme  proposition,--^  new  de- 
parture from  the  long-established  usage  of  the 
federal  government,— and  for  that  reason,  if 
for  no  other,  personally  degrading  to  the  in- 
cumbent of  the  presidential  chair.  It  could 
only  have  grown  out  of  abnormal  excitement 
created  by  dissensions  between  the  two  great 
departments  of  the  government.  •  ♦  ♦  The 
measure  was  resorted  to  as  one  of  self-defense 
against  the  alleged  aggressions  and  unrestrain- 
ed power  of  the  executive  department."  Twen- 
ty Years  in  Congress,  vol  2,  pp.  273,  274. 

The  conduct  of  President  Johnson  in  regard 
to  the  provisions  of  this  act,  and  his  contest 
with  Secretary  Stanton  in  relation  to  the  office 
of  secretary  of  war,  led  to  his  impeachment 
by  the  house  and  his  trial  before  the  senate, 
$  resulting  in  his  acquittal. 
J?  ♦In  November,  1868,  a  new  president  was 
sleeted,  who  came  into  office  on  the  4th  of 
March,  1860.  His  relations  with  congress 
were  friendly,  and  the  motive  for  the  passage 
of  the  act  of  1867  had  ceased  to  operate. 
Within  five  days  after  the  meeting  of  congress 
a  bill  was  introduced  in  the  house  to  repeal 
the  act  of  1867,  and  was  passed  by  that  body. 
In  the  senate,  however,  the  repeal  failed,  but 
the  act  was  modified  by  the  act  passed  on  the 
5th  of  April,  1869  (16  Stat.  6),  and  the  first 
section  of  the  original  act  was  modified  so  as 
to  provide  as  follows: 

**That  every  person  holding  any  civil  office 
to  which  he  has  been  or  hereafter  may  be  ap- 
pointed by  and  with  the  advice  and  consent 
of  the  senate,  and  who  shall  have  become  duly 
qualified  to  act  therein,  shall  be  entitled  to 
hold  such  office  during  the  term  for  which  he 
shall  have  been  appointed,  unless  sooner  re- 
moved by  and  with  the  advice  and  consent  of 
the  senate,  or  by  the  appointment,  with  the 
like  advice  and  consent,  of  a  successor  in  his 
place,  except  as  herein  otherwise  provided." 

Assuming  the  constitutionality  of  these  acts. 
It  is  seen  that  under  the  act  of  1869  a  person 
who  had  been  appointed  to  an  office  by  and 
with  the  advice  and  consent  of  the  senate 
could  yet  be  removed  by  and  with  such  advice 
and  consent,  or  by  the  appointment,  with  the 
like  advice  and  consent,  of  a  successor  in  his 
place,  except  as  provided  in  the  second  sec- 
tion of  tlie  act,  which  provided  for  appoint- 
ments during  the  recess  of  the  senate,  and  for 
the  designation  of  persons  to  fill  vacancies 
which  might  happen  during  that  time.  No 
further  legislation  upon  the  subject  of  remov- 
als or  appointments  was  enacted  for  some 


years,  although  repeated  Irat  ansuccessfnl  at- 
tempts were  made  to  repeal  the  act  of  1869, 
and  to  leave  the  president  nntrammeled  by 
any  statute  upon  the  subject  With  the  legis- 
lation of  1869  in  force,  this  appellant  would, 
under  the  facts  of  this  case,  have  been  legally 
removed  by  the  appointment  of  his  snccessor 
In  the  way  it  occurred. 

A  revision  of  the  statutes  having  been  un- 
dertaken since  1869,  section  769  was  placed  q, 
therein  as  the  substance  of  the  statute  of  1820.  J 
The  section  is  quoted  above.  It  does  not*con-* 
tain  the  affirmative  recognition  of  the  pow- 
er of  removal  which  is  contained  in  the  act 
of  1820.  The  reason  for  the  omission  plain- 
ly was  because  the  insertion  of  language  In 
the  section  which  In  so  many  words  rec- 
ognized a  right  of  removal  would  have  con- 
fiicted  with  the  succeeding  sections,  embody- 
ing the  terms  of  the  tenure  of  office  act, 
which  prohibited  removals.  Section  769  was  so 
drawn  that,  In  effect,  it  permitted  removals 
within  the  term,  and  it  was  left  to  the  snc- 
ceeding  sections  to  make  provisions  that 
should  limit  the  right  of  removal  otherwise 
existing  by  virtue  of  the  language  of  that  sec- 
tion. The  same  construction  of  the  language 
of  that  section  should  be  adopted  which  we 
would  apply  to  the  act  of  1820,  and  which 
was  applied  by  Attorney  General  Crittenden, 
and  acted  upon  by  the  president,  in  the  case  of 
the  chief  justiceship  of  the  territory  of  Minne- 
sota (5  Op.  Attys.  Gen.  288),— a  construction  of 
limitation,  and  not  of  grant;  a  construction 
by  which  no  more  than  a  period  of  four  years 
is  permissible,  subject,  in  the  meantime,  to  the 
power  of  the  president  to  remove.  In  thus 
construing  section  769  we  think  full  effect  Is 
given  to  its  language,  and  the  practical  con- 
struction of  former  periods  Is  adhered  to, 
while  at  the  same  time  the  purpose  of  con- 
gress to  retain  officials  in  office  Is  also  given 
full  effect  to  by  the  succeeding  provisions  up- 
on the  subject  of  the  tenure  of  office.  The 
right  to  remain  in  office  Is  made  to  depend  up- 
on those  subsequent  sections,  and  when  in 
1887  they  were  repealed  by  congress  (24  Stat. 
500;  1  Supp.  Rev.  St  p.  558),  the  full  legal 
force  and  effect  of  the  language  used  In  sec- 
tion 769  is  permitted  to  come  in  play,  freed 
from  the  restraints  of  the  sections  thus  re- 
pealed. Such  being  the  case,  the  persons  ap- 
pointed under  section  769  are  not  entitied  to 
hold  for  four  years  as  against  any  power  of 
the  president  to  remove,  and  In  no  event  can 
they  remain  In  office  longer  than  that  period 
without  being  reappointed.  This  construction 
of  the  act  as  one  of  limitation,  we  think,  in 
the  light  of  the  history  of  the  subject.  Is  a 
most  natural  and  proper  one. 

The  argument  of  the  appellant,  however, 
shows,  if  adopted,  that  the  result  of  the  pas- 
sage of  the  repealing  statute  of  1887  has  been 
to  limit  the  power  of  the  president  more  than^ 
it  was  limited  before  that  statute  was  pa8sed.2 
While  the  tenure^of  office  provisions  existed,* 
it  is  conceded  that  the  president  might  re- 
move an  officer  like  a  district  attorney  within 
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the  four  years  for  which  he  was  commission- 
ed, provided  his  removal  was  concurred  In  by 
the  senate  or  was  effected  by  the  appointment 
of  his  successor  by  and  with  the  advice  and 
consent  of  the  senate;  yet  now,  since  the  re- 
peal of  those  sections  which  It  was  supposed 
limited  and  restrained  the  power  of  the  presi- 
dent, he  is  still  further  restrained  and  limited 
in  his  power,  because,  under  the  construction 
as  claimed  by  the  appellant,  he  cannot  now 
remove  an  officer  within  the  four  years,  even 
with  the  advice  and  consent  of  the  senate,  or 
by  the  appointment  of  his  successor  by  the  like 
advice  and  consent  This  extraordinary  re- 
sult is  reached  by  construing,  according  to  ap- 
pellant's views,  section  769  as  meaning  to  give 
a  term  of  office  of  four  years  in  any  event; 
and  while  this  term  of  office  was,  before  the 
repeal  of  the  sections  above  named,  subject  to 
be  shortened  in  accordance  with  their  provi- 
sions, yet,  as  they  have  been  repealed.  It 
leaves  section  7G9  In  force,  as  granting  an  un- 
conditional and  absolute  term  of  four  years, 
which  cannot  be  shortened  by  the  president, 
or  the  president  and  senate  combined,  and 
which  leaves  the  Incumbent  subject  only  to 
removal  by  the  slow  and  weary  process  of  im- 
peachment by  the  house,  and  a  conviction 
thereon  and  a  removal  ty  the  senate,  as  a 
punishment. 

This  could  never  have  been  the  intention  of 
congress.  On  the  contrary,  we  are  satisfied 
that  its  intention,  in  the  repeal  of  the  ten- 
ure of  office  sections  of  the  Revised  Statutes, 
was  again  to  concede  to  the  president  the 
power  of  removal,  If  taken  from  blm  by  the 
original  tenure  of  office  act,  and  by  reason  of 
the  repeal  to  thereby  enable  him  to  remove  an 
officer  when,  in  his  discretion,  he  regards  It 
for  the  pubUc  good,  although  the  term  of  of- 
fice may  have  been  limited  by  the  words  of 
the  statute  creating  the  office.  This  purpose 
is  accomplished  by  the  construction  we  give 
to  section  769,  while  the  other  construction 
turns  a  statute  meant  to  enlarge  the  power 
of  the  president  Into  one  circumscribing  and 
limiting  it  more  than  It  was  under  the  law 
which  was  repealed  for  the  very  purpose  of 

^enlarging  it. 

•  •  After  a  careful  review  of  the  case  before  us, 
we  are  of  the  opinion  that  the  court  of  claims 
committed  no  error,  and  its  Judgment  is  af- 
firmed* 


(lOT  u.  S.  447) 
PARSONS  V.  OHTCAGO  &  N.  W.  RY.  CO, 
(May  24,  1897.) 
No.  198. 

Intbrstatb  Commerce  Act— Reasonablb  Hatb^* 
Damages  for  Violation  of  Long  and  Sbokt 

Haul  Clause— Sl'I'fioibnot  of  Petition. 
1.  A  joint  tariff  rate  established  by  two  con- 
necting railroads  on  through  shipments  does  not 
constitute  a  standard  by  which  the  reasonable- 
ness of  local  rates  on  either  road  are  to  be  deter- 
mined,- nor  does  the  fact  that  the  part  of  such 
joint  rate  received  by  one  of  the  roads  is  less 
than  its  locaJ  rate  charged  for  a  shorter  distance 


render  It  subject  to  the  penalty  for  ylolation  of 
the  long  and  short  haul  dause  of  section  4  of 
the  interstate  commerce  act.  11  G.  O.  A.  489, 
63  Fed.  903,  affirmed. 

2.  A  petition  alleging  that  a  rate  of  tariff  be- 
tween two  points  on  a  railroad,  established  by 
the  company  as  a  part  of  what  purported  to  be 
a  joint  rate  on  through  shipments  to  certain 
points  on  connecting  lines,  was  less  tlian  the  lo- 
cal rate  charged  for  a  shorter  distance,  does 
not  show  an  unlawful  discrimination,  where  tlie 
entire  through  rate  is  not  shown,  and  it  is  not 
sufficiently  alleged  that  any  shipments  were  made 
at  the  lower  rate  except  such  as  were  billed 
through  under  the  joint  rate.  11  0.  O.  A.  489, 
63  Fed.  908,  affirmed. 

8.  The  right  of  recovery  given  by  the  interstate 
commerce  act  against  a  cairier  for  violation  of  its 
provisions,  to  any  person  or  persons  injured  there- 
by, for  the  full  amount  of  damages  sustained  in 
consequence  of  such  violation,  is  in  the  nature  of 
a  penalty,  and  only  exists  on  proof,  not  only  of 
the  wrong,  but  that  it  lias  in  fact  operated  to 
plaintifTs  injury.  An  allegation  that  a  joint 
tariff  rate  established  by  a  defendant  railroad 
company  and  another  was  not  filed  with  the 
commission  as  required  by  the  law,  nor  published, 
but  was  concealed  from  the  plaintiff  and  other 
I  shippers,  does  not  authorize  a  recovery  under 
sudi  provision,  where  it  is  not  alleged  that  plain- 
tiff made  any  shipments  to  the  points  covered  by 
such  rate,  or  that  he  would  or  could  have  availed 
hhnself  of  the  rate  had  he  knovm  of  it 

In  Error  to  the  United  States  Circuit  Oonrt 
of  Appeals  for  the  Eighth  Ciicnit 

This  was  an  action  commenced  by  the  plain- 
tiff In  error,  plaintiff  below,  in  the  circuit  court 
of  the  United  States  for  the  Sonthem  district 
of  Iowa,  to  recover  of  the  defendant  $1,560  on9 
account  of  alleged*  violations  of  the  Interstate? 
commerce  act.  An  amended  and  substituted 
petition  was  filed,  which,  in  five  counts,  stated 
plaintiff's  causes  of  action.  To  this  the  de- 
fendant demurred,  and,  the  demurrer  haying 
been  sustained,  judgment  was  entered  in  its 
favor.  The  plaintiff  toolc  the  case  to  the  court 
of  appeals  of  the  Eighth  circuit,  by  which 
court  the  judgment  was  afQnned.  27  U.  S. 
App.  894,  11  C.  O.  A.  489,  and  63  Fed.  903. 
Thereupon  the  case  was  brought  here  on  writ 
of  error. 

The  first  count  alleged  facts  which,  as  claim- 
ed, show  tliat  the  defendant  had  such  relations 
to  the  Fremont,  Elkhom  Sc  Missouri  Valley 
Railroad  Company  and  the  Sioux  City  A  Pa- 
cific Railroad  Company  that  the  lines  of  those 
railroads,  together  with  tliat  of  the  defendant, 
were  under  a  common  control  and  manage- 
ment; and  therefore  that  the  defendant  was 
to  be  treated  for  all  practical  purposes  as  the 
owner  of  a  single  line  from  the  points  in  Ne- 
braska, hereinafter  mentioned,  to  Chicago.  It 
stated  the  distances  from  those  points  to  Chi- 
cago, and  also  from  the  places  In  Iowa  along 
the  line  of  defendant's  road  from  which  the 
plaintiff  made  his  shipments,  these  latter  dis- 
tances being  substantially  less  than  the  former. 
Then,  after  a  general  averment  that  the  Ne- 
braska rates  to  Chicago  had  always  thereto- 
fore been  greater  than  the  Iowa  rates,  It 
alleged  that  on  December  30,  1887,  the  defend- 
ant, for  the  purpose  of  giving  unlawful  prefer- 
ence to  the  shippers  of  corn  and  oats  in  Ne- 
braska, and  to  unlawfully  discriminate  against 
the  plaintiff  and  other  shippers  of  com  and 


S88 


17  SUPREME  COURT  REPORTER. 


oats  in  Iowa,  put  In  force  from  Nebraska 
l.oints.  a  certain  freight  tariff  upon  corn  and 
oats,  in  words  and  figures  following* 

**C.  &  N.  W.,  G.  F.  D.  No.  2,927,  super- 
seding O.  F.  D.  No.  2.724.  F.,  E.  &  M.  V.  and 
S.  C.  &  P.,  G.  F.  D.  94<J,  and  G.  F.  D.  No.  839 
of  1S87. 

'•Chicago  and  Northwestern  Railway,  Fre- 
mont, Ellxliorn  and  Missouri  Valley  and  Sioux 
City  and  Pacific  Railway. 

"Joint  tariff  on  corn  and  oats  In  car  loads, 
taking  effect  December  :50,  1887,  to  Roche'-le, 
111.,  when  dosthied  to  New  York,  Boston,  Phil- 
^adelphia,  Baltimore. 

•        •From  Per  100  lbs. 

Blair,  Neb 11 

Kennard,  Neb 11 

•  *  •  •  «  •  * 

"[Here  follow  rates  from  many  other  Ne- 
braska points,  which  are  omitted  as  immate- 
rial in  the  case.] 

"Prepaid.  Way  bill  through  to  Rochelle, 
lU.,  via  Missouri  Valley,  at  rates  given  above. 
For  rates  from  Rochelle  to  Baltimore,  Phila- 
delphia, New  York,  and  Boston,  see  C.  &  N. 
W.,  G.  F.  D.  No.  2,604,  November  25,  1878, 
amendments  or  subsequent  issues. 

"H.  R.  McCullough,  G.  F.  A.,  C.  &  N.  W.  R, 

"K.  C.  Morehouse,  G.  F.  A.,  S,  0.  &  P.  and 
F.,  E.  &  M.  V.  R.'s." 

After  this  it  continued: 

"Plaintiff  avers  that  said  freight  tariff  was 
never  printed  In  type,  and  was  never  circulat- 
ed or  published  at  any  of  the  stations  on  de- 
fendant's road  in  the  state  of  Iowa,  and  no 
copy  thereof  waa  ever  filed  with  the  inter- 
state commerce  commission,  as  required  by 
law,  and  the  existence  of  the  same  was  con- 
cealed from  the  knowledge  of  plaintiff  and  of 
shippers  in  the  state  of  Iowa  upon  the  line  of 
defendaJ2t'8  road,  and  the  benefits  and  ad- 
vantages of  the  rates  specified  in  such  tariff 
were  denied  to  plaintiff  and  shippers  on  tlie 
line  of  defendant's  road  In  the  state  of  Iowa. 

"Plaintiff  avers  that  said  Efpecial  tariff  re- 
mained in  force  at  the  several  stations  named 
therein  upon  the  line  of  the  Fremont,  Elkhorn 
and  Missouri  Valley  Railroad  in  the  state  of 
Nebraska  from  December  30,  1887,  up  to  the 
1st  of  February,  1888,  and  large  quantities  of 
corn  and  oats  were  shipped  during  said  time 
upon  and  over  the  several  roads  aforesaid,  to 
Turner  and  Rochelle,  and  thence  to  Chicago, 
111.,  at  the  rates  therein  specified,  to  wit,  the 
sum  of  11  cents  per  100  pounds  from  the  sta- 
^  tionn  of  Blair  and  Kennard,  Neb. 
A  "Plaintiff  avers  that  between  the  30th  day 
Tot  December, •A.  D.  1887,  and  the  first  day  of 
February,  A.  D.  1888,  and  at  the  several  dates 
named  in  the  Schedule  No.  2  attached  to 
original  petition  and  made  a  part  of  this  peti- 
tion, plaintiff  had  for  shipment  at  Correction- 
ville,  Iowa,  aforesaid,  the  number  of  pounds 
of  com  and  oats  in  said  schedule  specified, 
and  plaintiff  was  prevented  and  deprived,  by 
reason  of  the  matters  herein  alleged,  of  the 
right  to  ship  the  same  upon  the  terms  and  at 
the  rate  given,  as  aforesaid,  to  the  stiippers  in 


the  state  of  Nebraska;  and  plaintiff  then  and 
there  was  compelled  to  ship,  and  did  ship, 
said  com  and  oats  on  and  over  the  road  of  de- 
fendant from  said  station  of  Correctionvllle  to 
Chicago,  111.,  and  defendant  then  and  there  de- 
manded and  received  for  said  service  the  sun> 
of  21  cents  per  100  pounds  for  the  transporta- 
tion of  said  corn  and  oats  a  distance  of  only 
475  miles,  the  same  being  a  less  distance,  and 
for  a  like  and  contemporaneous  service  over 
the  same  line  in  the  same  direction,  under  sub- 
stantially similar  circimistances,  as  the  trans- 
portation of  corn  and  oats,  as  aforesaid,  from. 
Blair  and  Kennard  and  other  points  in  Ne- 
braska to  Chicago,  111. 

"Plaintiff  avers  that  the  fixing  of  said  points 
of  Turner  and  Rochelle  as  the  pretended  ter- 
minus of  the  shipment  of  com  and  oats  under 
said  special  tariff  of  December  30,  1887,  was- 
a  mere  device  to  evade  the  law;  that  Turner 
and  Rochelle  were  not  grain  markets,  and  had 
no  elevators  or  facilities  for  handling  grain, 
and  said  grain  was  intended  to  be,  and  was  la 
fact,  transported  by  defendant  to  Chicago,  UL^ 
and  was  then  sold  on  the  market  or  delivered 
to  connecting  roads  far  Eastern  seaboard 
points. 

"Plaintiff  avers  that  the  charges  so  made,, 
demanded,  received,  and  collected  from  plain- 
tiff as  aforesaid  were  unlawful,  unreasonable^ 
and  unjust,  and  contrary  to  the  provisions  of 
an  act  of  congress  entitled  'An  act  to  regulate- 
commerce,'  approved  February  4,  1887,  in  that 
an  unlawful  preference  and  discrlminatioa 
was  practiced  by  defendant  in  favor  of  ship- 
pers of  grain  In  the  state  of  Nebraska  and 
against  this  plaintiff,  a  shipper  of  grain  in  the 
state  of  Iowa,  and  in  that  defendant  charged, 
demanded,  and  received  a  greater  compensation 
for  a  short  than  for  a  longer  haul  in  the  sanies 
direction,  over*the  same  line,  the  shorter  being? 
included  in  the  longer  haul,  and  being  for  a 
like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  traffic,  under  substantially 
similar  circumstances. 

"Plaintiff  avers  that  the  price  and  value  of 
com  and  oats  at  the  dates  of  said  shipment 
was,  at  Chicago,  the  price  at  New  York  and 
other  seaboard  points,  less  the  freight,  and  the 

price  at ,  in  Iowa,  was  the  Chicago  price, 

less  the  freight,  and  that  plaintiff  was  dam- 
aged, by  reason  of  the  premises,  in  a  sum  equal; 
to  the  difference  In  the  price  charged  and  re- 
ceived by  the  defendant  and  the  rate  given 
from  Kennard  and  Blair,  Neb.,  to  wit,  the  sum. 
of  10  cents  per  hundred  poimds  upon  241,710 
pounds  of  com  and  oats,  to  wit»  the  sum  of 
241.71  dollars,  for  which  sum  he  asks  judg- 
ment on  this  count  of  his  petition,  with  6  per 
cent,  interest  per  anniun  from  Februaiy  1» 
1888." 

The  next  three  counts  were,  so  far  as  bxxt 
question  Is  Involved  In  this  case,  substantially 
like  the  first 

The  fifth  count  alleged  that  the  defendant 
was  a  common  carrier,  engaged  in  the  business 
of  trausijorting  freight  over  its  line  of  road  in 
Iowa,  Illinois,  and  Nebraska,  "and  in  coBnec- 
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Hon  with  other  railroads  In  Chicago,  east  to 
New  York,  Philadelphia,  Boston,  BalUmore, 
and  other  seaboard  points/'  Then,  after  stat- 
ing facts  showing  plaintiff's  interest  in  the 
matter,  it  averred  that  the  defendant  "on  the 
ITth  day  of  Febniary,  1888,  at  all  the  stations 
on  the  said  Fremont,  Elkhom  and  Missouri 
Valley  Kailroad  In  Nebraska  between  Blair 
and  Skull  Creek,  and  each  of  said  points,  a 
certain  tariff  on  com  and  oats  destined  for 
New  York  and  other  seaboard  points,  whereby 
it  proposed  to  transport,  and  did,  on  and  be- 
tween said  17th  day  of  February  and  the  first 
day  of  March,  A  D.  1888,  transport  com  and 
oats  from  Blair  and  other  points  in  Nebraslca, 
on  the  line  of  said  road,  to  New  York  for  36^ 

<;ents  per  100  pounds,  and  to  Boston  for 

cents  per  100  pounds,  and  to  Philadelphia  for 
34V^  cents  pei  100  pounds,  and  to  Baltimore 
for  331^  cents  per  100  pounds.  Plaintiff  avers 
^that  all  of  said  points  on  the  Fremont,  Elk- 
9  bora  and  Missouri  Valley  road  were  a  greater 
«  distance*from  Chicago  and  from  New  York  and 
other  seaboard  points  aforesaid  than  the  sta- 
tions on  the  defendant's  road  in  the  state  of 
Iowa.**  It  alleged  a  failure  to  publish  such 
rates,  substantially  as  In  the  first  count,  and 
"that  the  only  rate  on  com  and  oats  made 
known  dui-ing  February,  1888,  to  shippers  at 
Iowa  points  on  defendant's  road,  was  ajocal 
rate  to  Chicago,  and  a  rate  of  27^  from  Chi- 
cago to  New  York,  and  a  correspondingly  high 
rate  from  Chicago  to  other  seaboard  points; 
that  said  local  rate  from  Carroll  to  Chicago 
was  19  cents  per  100  pounds."  And  concluded 
as  foUows: 

"Plaintiff  avers  that  between  the  17th  day 
of  February  and  the  1st  day  of  March,  A.  D. 
1888,  and  at  the  several  dates  named  in  Sched- 
ule No.  4  attached  to  original  petition  and 
made  a  part  of  this  petition,  plaintiff  had  for 
shipment  at  Carroll,  Iowa,  aforesaid,  the  num- 
ber of  pounds  of  cora  and  oats  in  the  said 
schedule  described,  and  plaintiff  was  prevent- 
ed and  deprived,  by  reason  of  the  matters  here- 
in alleged,  of  the  right  to  ship  the  same  upon 
the  terms  and  at  the  rates  given  to  shippers 
in  tlie  state  of  Nebraska,  and  plaintiff  then 
and  there  was  compelled  to  ship  and  did  ship 
said  com  and  oats  on  and  over  the  road  of  de- 
fendant from  said  station  of  Carroll  to  Chi- 
cago, HI.,  and  defendant  then  and  there  de- 
manded and  received  for  said  service  the  sum 
of  19  cents  per  hundred  pounds  for  the  trans- 
portation of  said  corn  and  oats  to  Chicago, 
and  subjected  said  plaintiff  to  a  further  charge 
of  27%  cents  per  100  pounds  to  transport  the 
same  to  New  York,  and  a  like  local  charge  to 
other  seaboard  points,  or  dispose  of  the  same 
at  Chicago  at  27%  less  per  hundred  than  the 
price  at  New  York. 

"Plaintiff  avers  that  the  charges  so  made, 
demanded,  and  received  and  collected  as  afore- 
said were  unlawful,  unreasonable,  and  unjust, 
and  contrary  to  the  provisions  of  an  act  of 
congress  entitled  *An  act  to  regulate  commerce,' 
approved  February  4,  1887,  in  that  an  unlaw- 
ful preference  and  discrlminatirn  was  prac- 


ticed by  defendant  in  tarot  of  shippers  of 
grain  in  the  state  of  Nebraska,  and  against 
this  plaintiff,  a  shipper  of  grain  in  the  state 
of  Iowa,  and  in  that  defendant  charged  andeo 
demanded  a  greater  compensation  for  short|$ 
*than  for  a  longer  haul  In  the  same  direction* 
over  the  same  line,  the  shorter  being  included 
in  the  longer  haul  and  being  for  a  like  and 
contemporaneous  service  in  the  transportation 
of  a  like  trafilc  onder  substantially  similar  cir- 
cumstances. 

"Plaintiff  avers  that  the  price  and  value  of 
com  and  oats  at  the  dates  of  said  shipments  was, 
at  Chicago,  the  New  York  or  other  seaboard 
price,  less  the  freight,  and  the  price  at  Carroll, 
Iowa,  was  the  Chicago  price,  less  the  freight, 
and  that  plaintiff  was  damaged  by  reason  of 
the  premises  in  a  sum  equal  to  the  difference 
between  the  aggregate  of  the  two  local  rates 
from  Carroll  to  Chicago  and  from  Chicago  to 
New  York,  to  wit,  46%  cents,  and  the  said 
sum  of  36%  cents,  the  rate  given  ftom  said 
Nebraska  points  to  New  York,  which  differ- 
ence was  the  sum  of  10  per  100  pounds  on 
107,750  pounds  of  cora  and  oats  named  in 
Schedule  No.  4  aforesaid,  for  which  the  plain- 
tiff asks  Judgment  on  this  second  count  of  his 
petition." 

C.  O.  Nourse,  for  plaintiff  in  error,  Lloyd 
W.  Bowers,  for  defendant  in  error. 

Mr.  Justice  BRBWBB,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

Some  preliminary  matters  deserve  notice. 
The  wrongs  charged  against  the  defendant 
took  place  in  the  winter  of  1887-88,  and  af- 
fected other  Iowa  shippers  than  the  plaintiff. 
Several  actions  were  brought  by  such  shippers 
on  account  thereof,  and  brought  by  the  coun- 
sel for  this  plaintiff.  Two  of  such  actions 
were  tried  before  juries,  and  resulted  in  judg- 
ments for  the  plaintiff^.  Osborne  ▼.  Railway 
Co.,  48  Fed.  40.  These  judgments  were  taken 
to  the  court  of  appeals,  and  in  October,  1882, 
were  reversed,  and  the  cases  remanded  for 
new  trials.  10  U.  S.  App.  430,  3  C.  C.  A.  347, 
and  62  Fed.  912.  The  plaintiffs  then  applied  S 
to  this  court  for  a*certiorarl  (146  U.  S.  854,  13* 
Sup.  Ct  281),  which,  on  December  6, 1892,  was 
denied  on  the  ground  that  there  had  been  no 
final  judgment  See  Forsyth  v.  Hammond, 
166  U.  S.  506,  514,  17  Sup.  Ct  665.  There- 
after, and  on  December  28, 1892,  this  amended 
and  substituted  petition  was  filed.  Now,  it  is 
contended  that  the  court  of  appeals  read  Into 
this  petition  the  facts  disclosed  by  the  records 
in  the  former  cases,  and  so  decided  some  other 
case  than  the  one  presented.  This  is  a  mis- 
take, though  it  may'  be  that  that  court  con- 
stmed  the  allegations  of  this  petition  In  the 
light  of  those  facts.  And  it  Is  not  strange  that 
it  did  so;  for,  while  this  being  an  action  in  be- 
half of  a  different  plaintiff,  he  is  not  conclud- 
ed by  the  evidence  introduced  on  those  trials, 
can  state  other  and  different  facts,  and  recover 
on  other  and  distinct  grounds,  yet  the  same 
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acti  on  the  part  of  the  defendant  are  made  In 
all  the  ca£es  the  basis  of  relief.  Hence  alle- 
gations in  this  petition,  which  are  doubtful  in 
their  meaning  and  susceptible  of  two  construc- 
tions, may  not  unfairly  be  taken  as  Intended 
to  mean  that  which  the  testimony  In  the  for- 
mer cases  showed  were  the  facts.  The  course 
of  the  litigation  makes  It  apparent  that  the 
purpose  was  not  simply  to  present  a  new  case 
to  the  same  court,  but  to  obtain  from  a  higher 
court  a  construction  of  the  law  applicable  to 
the  facts.  The  brief  of  counsel,  while  it  points 
out  what  Is  alleged  are  differences  between 
the  case  made  in  this  petition  and  that  es- 
tablished in  the  prior  cases,  also  discloses  that 
in  his  Judgment  the  views  expressed  by  the 
court  of  appeals  in  those  cases  were  wrong, 
and  that  he  is  seeking  the  judgment  of  this 
court  thereon.  It  was  easy,  if  counsel  intend- 
ed to  present  an  entirely  different  case,  to 
make  the  averments  so  positive  and  distinct 
as  to  clearly  distinguish  it 

We  remark  again  that  there  Is  no  averment 
in  this  petition  that  the  rates  charged  to  and 
paid  by  the  plaintiff  were,  in  themselves,  un- 
reasonable; that  Is,  it  is  not  claimed  that  the 
rates  charged  for  shipping  cotn  from  points 
in  Iowa  to  Chicago  were  not  fair  and  reason- 
able charges  for  the  services  rendered.  The 
burden  of  the  complaint  is  the  partiality  and 
^favoritism  shown  to  places  and  shippers  in 
n  Nebraska.  The  plaintiff  is  not  seeking  to  re- 
•  cover  money  which  Inequitably* and  without 
full  value  given  has  been  taken  from  him.  He 
is  only  seeking  to  recover  money  which  he  al- 
leges Is  due,  not  because  of  any  unreasonable 
chaige,  but  on  account  of  the  wrongful  con- 
duct of  the  defendant 

Again,  his  cause  of  action  is  based  entirely 
on  a  statute,  and  to  enforce  what  Is  in  Its  na- 
ture a  penalty.  Suppose  that  the  officials  of 
the  defendant  company  had  charged  the  plain- 
tiff only  a  reasonable  rate  for  his  personal 
transportation  from  his  home  In  Iowa  to  Chi- 
cago, and  at  the  same  time  had,  without  any 
Just  occasion  therefor,  given  to  his  neighbor 
across  the  street  free  transportation,  thus  be- 
ing guilty  of  an  act  of  favoritism  and  partial- 
ity,—an  act  which  tended  to  diminish  the  re- 
ceipts of  the  railroad  company,  and  to  that 
extent  the  dividends  to  its  stockholders,— such 
partiality  on  their  part  would  not,  in  the  ab- 
sence of  a  statute,  have  entitled  the  plaintiff 
to  maintain  an  action  for  the  recovery  of  the 
fare  which  he  had  paid,  and  thus  to  reduce 
still  further  the  dividends  to  the  stockholders. 
So,  but  for  the  provisions  of  the  interstate 
commerce  act,  the  plaintiff  could  not  recover 
on  account  of  his  shipments  to  Chicago,  If  only 
a  reasonable  rate  was  charged  therefor,  no  mat- 
ter though  it  appeared  that,  through  any  mis- 
conduct or  partiality  on  the  part  of  the  rail- 
way officials,  shippers  in  Nebraska  had  been 
given  a  less  rate. 

It  was,  among  other  reasons,  in  order  to 
avoid  the  public  injury  which  had  sprung  from 
such  conduct  on  the  part  of  railway  officials 
that  the  interstate  commerce  act  was  passed* 


and  violations  of  Its  provisions  were  subjected 
to  penalties  of  one  kind  or  another.  But  it  is 
famUiar  law  that  one  who  Is  seeking  to  re- 
cover a  penalty  is  bound  by  the  rule  of  strict 
proof.  Before,  therefore,  the  plaintiff  can  re- 
cover of  this  defendant  for  alleged  violations 
of  the  interstate  commerce  act,  he  must  make 
a  case  showing,  not  by  way  of  inference,  but 
clearly  and  directly,  such  violations*  No  vio- 
lation of  statute  Is  to  be  presumed.  Now,  the 
tariff  set  out  in  the  first  four  counts  appears 
on  its  face  to  have  been  a  Joint  tariff,  and  stat- 
ed the  rates  to  be  charged  from  points  of  ship- 
ment to  Bochelle  or  Turner  on  com  shipped  ^ 
to  the  four  cities  of  New  York,  Boston,  Phihi-|g 
delphia,  and  Baltimore.  It  does  not*purport* 
to  be  the  local  rate  on  grain  shipped  to  Bo- 
chelle or  Turner,  or  even  to  Chicago,— the 
eastern  limit  of  the  defendant's  road.  No- 
where in  these  counts  is  there  an  allegation  as 
to  the  through  rates  from  Nebraska  or  Iowa 
points  to  the  four  above-named  Elastem  cities, 
or  to  any  other  place  beyond  the  eastern  ter- 
minus of  defendant's  road.  There  is  nothing, 
therefore,  to  show  that  the  local  rate  charged 
plaintiff  from  the  Iowa  place  of  shipment  to 
Chicago  was  greater  than  the  through  rate 
charged  from  Nebraska  to  the  four  places  on 
the  seaboard,  or  greater  than  that  charged  for 
like  shipments  from  his  place  of  shipment  to 
the  same  four  places.  No  figures  as  to  the 
through  rate  are  given;  no  averments  as  to 
its  relation  to  the  local  rates  on  the  defend- 
ant's road,  whether  from  Nebraska  or  Iowa  to 
Chicago.  So  that.  If  we  regard  this  tariff  as 
being  (what  on  its  face  it  purports  to  be)  a 
Joint  tariff,  there  is  no  violation  of  the  fourth 
section  of  the  interstate  commerce  act,  the  one 
containing  the  long  and  short  haul  clause. 

But  it  said  that  there  Is  an  averment  that 
the  fixing  or  naming  of  Turner  and  Rochdle  as 
the  pretended  termini  of  the  shipments  of  com 
and  oats  under  the  special  tariff  was  a  mere 
device  to  evade  the  law;  that  th^  wore  not 
grain  markets,  and  had  no  elevators  or  facili- 
ties for  handling  grain;  and  that  the  grain 
was  intended  to  be,  and  was,  in  fact,  trans- 
ported by  the  defendant  to  Chicago,  and  there 
sold  on  the  market  or  delivered  to  connecting 
roads  for  Eastern  points.  It  Is  this  averment 
which  introduces  some  uncertainty  into  the 
case.  For  if  there  had  been  no  agreement 
between  the  defendant  and  East^n  compa- 
nies, and  no  through  rates  established  there- 
by from  Nebraska  to  the  four  places  named, 
and  this  putting  forth  of  the  so-called  Joint 
tariff  was  a  mere  device,  under  color  of  which 
the  defendant  was  shipping  grain  over  its  own 
lines  from  Nebraska  to  Chicago  only,  at  less 
rates  than  were  charged  to  the  nearer  points 
in  Iowa,  there  would  have  been  a  violation 
of  the  long  and  short  haul  clause.  But  the 
trouble  is  the  pleader  does  not  distinctly 
make  such  a  case.  He  does  not  allege  that 
there  was  not  such  an  agreement  between  h 
the  defendant  and  Eastern  roads,  that  there$ 
was^not  such  a  Joint  tariff  establishcyl,  that* 
the  grain  shipped   from  Nebraska  was  not 
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shipped  on  such  tariff,  or  that  the  tariff  was 
itself  a  pretense.  He  does  say  that  ihe  nam- 
ing of  the  points  Turner  and  liochelle  as 
termini  of  the  shipment  was  a  mere  device  to 
evade  the  Iaw»  but  what  evasion,  or  how  it 
operated  to  make  the  evasion,  is  not  indicated. 
It  is  true  he  says  that  the  grain  was  intended 
to  be,  and  was  in  fact,  transported  by  the  de- 
fendant to  Chicago.  But  it  must  have  been 
so  transported  if  it  was  shipped  to  the  termini 
named  In  the  Joint  tariff.  It  is  true  also  that 
he  alleges  that  when  transported  to  Chicago 
the  grain  was  sold  on  the  market  or  delivered 
to  connecting  roads  for  Eastern  seaboard 
points.  But  which,  he  does  not  advise  us. 
If  the  former,  that  might  happen  by  the  ship- 
per's intercepting  at  Chicago  a  shipment  made 
finder  the  joint  tariff  through  to  one  of  the 
four  Eastern  pohits;  if  the  latter,  it  would 
necessarily  occur  if  the  shipment  was  under 
such  tariff.  So  the  former  Is  consistent  with 
and  the  latter  implies  the  Joint  tariff.  Nei- 
ther makes  certain  any  violation  of  the  long 
and  short  haul  clause.  On  the  contrary,  the 
plain  implication  of  the  averments  of  these 
counts  is  that  there  was  such  a  Joint  tariff 
(Indeed,  It  is  alleged  that  it  was  never  printed 
in  type,  was  not  circulated  or  published  at 
any  of  the  stations  on  defendant's  road  in 
Iowa,  and  no  copy  thereof  filed  with  the  in- 
terstate commerce  commission,  as  required  by 
law;  and  also  that  it  remained  in  force  up 
to  February  1,  ld6S,  and  that  the  com  shipped 
from  Nebraska  was  shipped  on  that  tariff); 
and,  fmlher,  that  the  ground  of  complaint  is 
not  that  it  did  not  exist,  but  that  it  was  not 
published  In  Iowa;  that  plaintiff  was  not 
Informed  and  did  not  know  of  its  existence, 
and  therefore  did  not  get  the  benefit  of  it, 
but  shipped  his  com  at  local  rates  to  Chicago 
Instead  of  at  through  rates  to  the  Eastern 
points.  That  the  portion  of  a  through  rate 
received  by  one  of  the  companies  party  there- 
to may  be  less  than  its  local  rate  Is  not  ques- 
tioned. The  interstate  commerce  commission, 
which  has  filed  a  brief  in  this  case,  and  which 
has  criticized  some  of  the  views  expressed  in 
the  opinion  of  the  court  of  appeals  in  the  Os- 
>tt  borne  Case,  concedes  this,  and  also  that  the 
J  Judgment  in  that  case  wa8*right  All  that  it 
contends  for  is  that  the  total  through  rate 
shall  be  greater  than  the  local  rate,  so  as 
not  to  violate  In  this  respect  the  long  and 
short  haul  clause. 

We  pass,  therefore,  to  consider  the  allega- 
tions as  to  the  uoupubllcation  of  this  tariff. 
It  is  alleged  that  it  was  never  printed  In  type, 
was  never  circulated  or  published  at  any  of 
these  stations  on  defendant's  road  In  Iowa, 
That  no  copy  thei-eof  was  ever  filed  with  the  in- 
terstate commerce  commis5>Ion,  and  that  the 
existence  of  the  same  was  concealed  from  the 
knowledge  of  the  plaintiff  and  other  shippers 
in  Iowa,  and  the  benefits  and  advantages  of 
the  rates  therein  specified  were  denied  to  plain- 
tiff and  such  other  shippers.  The  burden  of 
this  is  the  Ignorance  of  the  plaintiff,  through 
failure  to  publish  this  tariff  at  Iowa  statlona. 


The  Interstate  commerce  act,  in  section  6,  re* 
quires  the  railroad  company  to  post  In  every 
station  along  the  line  of  its  road  its  local  tar- 
iffs. It  also  requires  such  carrier  to  file  with 
the  commission  copies  of  all  contracts,  agree- 
ments, or  arrangements  with  other  common 
carrlei's,  and  also  copies  of  any  Joint  tariffs 
made  with  such  conunon  carriers,  and  adds 
that  "such  Joint  rates,  fares,  and  charges  on 
such  continuous  lines  so  filed  as  aforesaid  shall 
be  made  public  by  such  common  carriers  when 
directed  by  saJd  commission,  hi  so  fiir  as  may, 
in  the  Judgment  of  the  commission,  be  deemed 
practicable;  and  said  commission  shall  from 
time  to  time  prescribe  the  measure  of  publicity 
which  shall  be  given  to  such  rates,  fares,  and 
charges,  or  to  such  part  of  them  as  it  may 
deem  practicable  for  such  common  carriers  to 
publish,  and  the  places  in  which  they  shall  be 
published.** 

In  the  former  cases  it  was  shown  that  the 
commission  had  made  a  general  order  requir- 
ing the  publication  of  Joint  tariffs  ''at  every 
depot  or  station  upon  the  line  of  the  carriers 
uniting  in  such  joint  tariff,  where  any  busi- 
ness is  transacted  hi  competition  witli  the  busi- 
ness of  a  carrier  whose  schedules  are  required 
by  law  to  be  made  public  as  aforesaid*';  and 
it  was  there  held  that  the  places  of  shipment 
in  Iowa  were  not  competing  points  within  the 
scope  of  this  order,  and  that,  therefore,  no 
publication  of  this  tariff  at  the  points  named  ^ 
was  necessary.  Counsel  contends  that  thls>§ 
fact  only  appeared  in*  the  evidence  on  the* 
part  of  the  defendant,  and  is  not  disclosed  or 
suggested  in  the  petition  hi  this  case,  and  that 
the  court  of  appeals  improperly  based  its  de- 
cision upon  the  supposed  existence  of  this  or- 
der. We  do  not  so  understand  the  scope  of  its 
opinion.  No  reference  is  made  to  any  such 
order,  and  the  case  is  discussed  upon  simply 
the  averments  In  the  petition.  The  allegation 
Is  that  this  Joint  tariff  was  not  filed  with  the 
commission,  and  not  published  at  the  Iowa 
stations  from  which  plaintiff  made  his  ship- 
ment, and  that  hi  consequence  thereof  he  was 
ignorant  of  its  rates.  His  argument  practical- 
ly is  that  If  the  tariff  had  been  filed  with  the 
commission  it  might  have  made  an  order,  ei- 
ther general  or  special,  requiring  that  it  be 
posted  at  the  Iowa  stations;  that  if  it  had 
been  so  posted  he  might  have  examined  the 
rates,  and  might  have  determined  to  ship  his 
com,  not  to  Chicago,  but  to  one  of  the  four 
Eastem  points  named  in  such  tariff.  But 
these  **mlght  he's**  Interfere  very  materially 
with  the  line  of  sequence.  He  does  not  show 
that  he  had  not  already  contracts  with  some 
consignee  In  Chicago,  New  Orleans,  or  some 
place  other  than  the  four  Eastern  points  named 
in  the  tariff,  for  shipment  to  him  of  all  grain 
at  his  command.  He  does  not  allege  Aat  he 
had  Of  would  have  made  any  arrangement 
with  any  consignee  in  any  of  those  pohits  for 
the  receipt  and  sale  of  his  com,  or  even  that 
the  extra  commissions  there  would  not  more 
than  make  the  difference  in  rates.  In  short, 
he  does  not  allege,  either  directly  or  indirectly, 
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that  If  he  had  known  of  these  rates  he  would 
have  shipped  Iiis  corn,  under  this  tariff,  to  ei- 
tlier  uf  those  points;  but  rests  his  contention 
upon  the  suggestion  that  tlie  mere  difference 
in  the  prices  would  naturally  have  caused  hini 
to  ship  to  one  or  other  of  tiiem,  and  tlius  to 
take  advantage  of  the  joint  tariff.  Every  fact 
which  he  alleges  might  be  absolutely  and  fully 
true,  and  yet  he,  with  knowledge  of  the  joint 
tariff,  with  the  privilege  of  slilpping  under  it, 
have  never  offered  or  sought  to  forward  a 
single  pound  of  com  to  any  other  place  than 
Chicago.  Surely,  it  needs  but  the  statement 
of  this  to  show  that  he  comes  far  short  of  that 
rule  of  strict  proof  which  enables  one  to  en- 
force a  penalty  for  wrong;  for,  if  he  would 
enot  under  any  drcumstances  have  shipped  to 
•  New  York,— was^compeUed  by  his  contracts  or 
any  other  consideration  to  ship  to  Chicago,— he 
cannot  say  that  he  was  injured  by  his  igno- 
rance of  the  rate  to  New  York.  The  only 
right  of  recovery  given  by  the  interstate  com- 
merce act  to  the  Individual  Is  to  the  **person 
or  persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any 
of  the  violations  of  the  provisions  of  this  act** 
So,  befoi'e  any  party  can  recover  under  the 
act,  he  must  show,  not  merely  the  wrong  of 
the  carrier,  but  that  that  wrong  has  in  fact 
operated  to  his  injury.  If  he  had  shipped  to 
New  York,  and  been  charged  local  rates,  he 
might  have  recovered  any  excess  thereon  over 
through  rates.  He  did  not  ship  to  New  York, 
and  yet  seeks  to  recover  the  extra  sum  be 
might  have  been  charged  if  he  had  shipped. 
Penalties  are  not  recoverable  on  mere  possi- 
bilities. We  think,  therefore,  without  attempt- 
ing to  take  judicial  knowledge  of  the  general 
order  made  by  the  interstate  commerce  com- 
mission In  reference  to  the  publication  of  Joint 
tariffs,  the  plaintiff  has  failed  in  that  full  and 
clear  showing  of  injury  which  is  necessary  in 
order  to  justify  a  recovery  under  the  hater- 
state  commerce  act. 

With  reference  to  the  fifth  count,  little  need 
be  said.  In  that  it  is  disclosed  that  the 
through  rates  to  the  four  Eastern  points  were 
largely  in  excess  of  the  local  rate  charged  by 
the  defendant  for  shipment  to  Chicago.  Of 
course,  therefore,  within  any  view  of  the  scope 
of  the  fourth  section,— the  one  containing  the 
long  and  short  haul  clause,— there  was  no  vio- 
lation of  its  provisions. 

With  reference  to  the  matter  of  publication, 
nothing  more  need  be  said  than  has  been  in 
reference  to  such  allegations  In  the  prior 
counts,  and,  as  to  the  comphiiut  of  an  unlaw- 
ful preference  and  discrimination  forbidden 
by  the  third  section  of  the  act,  It  Is  sufficient 
to  refer  to  the  fact  heretofore  noticed  of  the 
failure  of  the  plaintiff  to  show  a  certain  injury 
to  him. 

These  are  all  the  matters  that  call  for  con- 
sideration. We  see  no  error  in  the  judgment 
of  the  court  of  appeals,  and  It  is  affirmed. 

Mr.  Justice  BROWN  took  no  part  in  the 
decision  of  this  case. 
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WARNER  T.  CITY  OP  NEW  ORLEANS. 

(May  24,  1807.) 

No.  282. 

CEKTiFrcATrosr     of    Qdbbtions     fbom    Circuit* 

CouKTd  OF  Appeal— Municipal  Cokpouatios 

—-Estoppel— Violation  of  Contract. 

1.  The  circuit  courts  of  appeal  are  authorized 
to  certify  to  the  supreme  court  only  questions  or 
propositions  of  law,  uiunixed  with  questions  or 
fact  or  of  mixed  law  aud  fact,  and  care  must 
be  taken  that  the  certificate  shall  not  be  in  6uc2i> 
form  as  to  present  the  whole  case  for  considera- 
tion. 

2.  A  city  which  voluntarily  made  a  purchaae 
of  property  with  which  to  complete  drainage  im- 
provements, under  authority  conferred  by  an  act 
of  the  legislature,  and  issued  in  payment  there- 
for warrants  on  the  drainage  fund,  a  part  ot 
which  it  had  collected  and  the  remainder  of  which- 
it  contracted  to  collect,  but  afterwards  aban- 
doned the  work  and  thus  rendered  the  drainage- 
assessments  Invalid  and  uncollectible,  and  oth- 
erwise obstructed  their  collection,  is  estopped  to- 
set  up,  in  defense  to  an  action  against  it  on  the 
warrants,  that  it  had,  previous  to  their  issuance, 
discharged  claims  against  the  drainage  fund  ia 
excess  of  the  amount  collected. 

3.  A  question  certified  from  a  drcult  court  of 
appeals  which  requires  the  supreme  court  to 
determine  whether  its  decision  in  a  former  caae^ 
involving  many  questions,  is  applicable  to  the  ttLCtm 
of  the  case  at  bar,  and  operates  as  a  bar  to  the 
action,  does  not  come  within  the  power  given  by 
the  judiciary  act  to  certify  "questions  or  propo- 
sitions of  law,"  but  is  in  effect  submitting  the 
whole  case  instead  of  a  question  of  law,  and 
will  not  be  considered. 

On  a  Certificate  from  the  United  States  Ciz^« 
cult  Ck)urt  of  Appeals  for  the  Fifth  Circuit       % 
•This  case  comes  on  questions  certified  by  the* 
court  of  appeals  of  the  Fifth  chrcult     The 
statement  of  facts,  the  questions,  and  the  order 
of  the  court,  as  found  in  the  record,  are  as  fol- 
lows: 

"The  complainant,  a  citizen  of  the  state  of 
New  York,  filed  his  bill  hi  said  chruit  court 
against  the  city  of  New  Orleans,  alleging  sub- 
stantially as  follows: 

*'By  act  approved  March  18,  1858,  the  leg^ 
islature  of  the  state  of  Louisiana  undertook  ta 
provide  for  draining  and  reclaiming  portions 
of  the  parishes  of  Orleans  and  Jetferson.  The 
work  was  to  be  accomplished  through  boards 
of  drainage  commissioners  appointed  for  each 
of  the  three  districts  Into  which  the  territory 
was  divided. 

"The  funds  to  pay  for  work  were  to  be 
raised  as  follows:  Whenever  the  several 
boards  were  prepared  to  drain  their  disti'icts, 
they  were  required  to  cause  a  plan  to  be  made 
of  the  proposed  work,  designating  Its  subdivi- 
sions aud  the  names  of  the  proprietors  of  the 
land,  etc.  This  plan  was  to  be  filed  In  the 
mortgage  office,  of  which  notice  was  required 
to  be  published  once  a  week  for  four  consecu- 
tive weeks.  At  the  expiration  of  the  notice 
the  boards  were  to  apply  to  a  court  specified 
in  the  act,  which  was  required  to  decree  that 
the  district  was  subject  to  a  first  mortgage 
lien  and  privilege  for  such  an  amount  as 
might  be  assessed  upon  the  property.  After 
the  tax  had  been  levied  the  court  was  author- 
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Iced  to  render  judgment  against  tbe  several 
property  owners  for  the  amount  due  by  them. 

"By  another  act,  approved  March  17,  1839, 

etbe  boards  were  authorized  to  issue  bonds  to 

7  the  extent  of  $300,000  for  eacfa*dlstrict  for  the 

puipose  of  carrj'ing  oa  the  work,  redeemable 

out  of  drainage  taxes. 

**By  an  act  approved  March  1,  1861,  tbe 
boards  were  authorized  to  apportion  the  amount 
which  each  taxpayer  should  be  required  to 
pay  yearly  to  meet  the  annual  interest  and 
installments  due  on  the  bonds.  Other  and 
more  stringent  provisions  for  the  collection  of 
these  taxes  were  also  made  In  the  act,  such  as 
authorizing  judgments  to  be  rendered  against 
the  taxpayer  and  his  property,  and  the  issu- 
ance of  execution  as  In  ordinary  cases.  The 
boards  of  commissioners  for  the  First  and  Sec- 
ond districts  filed  plans  of  the  work  they  pro- 
posed to  do,  and  obtained  judgments  decree- 
ing the  lands  in  those  districts  to  be  subject  to 
liens  and  privileges  for  the  proposed  work. 
They  levied  assessments  payable  in  install- 
ments, and  obtained  judgments  for  the  amount 
of  the  rolls,  and  some  money  was  collected 
thereon. 

"By  Act  30  of  1871  the  several  boards  of 
drainage  commissioners  were  abolished,  and 
the  work  of  drainage  was  transferred  to  the 
Mississippi  &  Mexican  Gulf  Ship-Canal  Ck)m- 
pany,  but  the  board  of  administrators  of  the 
city  of  New  Orleans  for  all  other  purposes  was 
made  their  successor,  and  was  subrogated  to 
all  moneys,  assessments,  and  other  assets  then 
belonging  to  them,  and  was  required  to  collect 
such  tax  and  assessments,  and  to  make  and 
collect  an  additional  tax  of  two  mills  per  supar- 
ficial  foot  on  all  lands  where  no  tax  had  been 
levied  for  drainage  purposes,  and  that  all  col- 
lections from  these  sources  be  placed  to  the 
credit  of  said  Mississippi  &  Mexican  Gulf 
Ship-Canal  Company,  and  held  as  a  fund  to  be 
applied  only  to  the  drainage  of  the  city  of 
New  Orleans  and  Carrollton. 

**By  the  eighth  section  of  the  act  it  was 
made  the  duty  of  the  administrator  of  ac- 
counts to  draw  a  warrant  on  the  administrator 
of  finance  against  this  fund  for  the  payment 
of  amounts  due  for  all  work  done  by  that 
company. 

**The  board  of  administrators  entered  on  the 
duties  imposed  on  them  under  this  act,  pro- 
cured the  mortgages  and  liens  to  be  decreed, 
nasessments  to  be  levied,  and  judgments  to  be 
e  rendered  for  tbe  taxes  assessed  in  the  Third 
^and  Fourth  drainage  districts. 
•  *  '*The  whole  amount  of  assessments  that  came 
mder  their  administration  was  $1,C99,G37.37, 
ond  of  this  $1,003,342.28  was  assessed  against 
iudividuals,  and  ^0U(>,304.30  agaiust  the  city 
of  New  Orleans  on  the  area  of  her  streets  and 
squares. 

"Tlie  work  was  continued  under  this  act  un- 
til 187G  by  Warner  Van  Norden,  who  had  be- 
come transferee  of  the  said  Mississippi  &  Mex- 
ican Gulf  Ship-Canal  Company.  He  excavated 
some  .'.000.000  cubic  yanV.  of  earth,  and  com- 
pleted two-tliirUs  of  iLe  plan  of  drainage,  when 


Act  No.  18,  of  February  24»  1876^ 
for  the  purpose  of  authorizing  the  dtj  of  New 
Orleans  to  assume  exclusive  contiol  of  all 
drainage  work,  and,  If  she  deshred  It  or  deem- 
ed it  advisable,  to  purchase  from  said  canal 
company  and  its  transferee.  Van  Norden,  all 
the  tools,  boats,  and  apparatus  appertalnhig 
to  drainage  work  and  the  franchise  of  the  cpm- 
pany,  upon  an  appraisement  to  be  made  by  ap- 
praisers to  be  appointed  by  the  city  council. 
The  act  further  provided  that  the  price  should 
be  paid  by  the  city  of  New  Orleans  In  drain- 
age warrants  in  the  same  form  and  manner 
as  those  theretofore  issued  under  Act  80  of 
1871. 

"Pursuant  to  this  act  the  city  council  caused 
the  property  to  be  appraised.  The  valuation 
was  fixed  at  $300,000,  and  on  the  7th  of  June. 
1876,  a  formal  act  of  sale  and  transfer  was 
executed  between  Warner  Van  Norden  and 
said  canal  company  and  said  city  of  New  Or- 
leans, by  which  the  former  made  a  transfer 
of  the  drainige  plant  and  franchise  for  said 
amount,  payable  in  drainage  warrants,  and  the 
city  covenanted  'not  to  obstruct  or  impede,  but, 
on  the  contrary,  to  facilitate,  by  all  lawful 
means,  the  collection  of  drainage  assessments, 
as  provided  by  law,  until  said  warrants  have 
been  fully  paid,  it  being  well  understood  and 
agreed  by  and  between  said  parties  thereto 
that  collection  of  drahaage  tax  assessments 
should  not  be  diverted  from  the  liquidation  of 
said  warrants  and  expenses  under  any  pretext 
whatsoever  until  the  full  and  final  payment 
of  the  same.' 

"Up  to  the  date  of  this  sale  the  city  had 
collected  on  the  assessments  against  private 
property  $229,922.80,  leaving  $1,469,714.47  out- 
standing and  uncollected,  of  which  amount  i. 
*the  city  owed  $606,894.30,  as  assessed  against? 
the  streets  and  squares.  The  drainage  war- 
rants issued  prior  to  December  81,  1874,  had 
been  paid  or  taken  up  before  said  sale  by  the 
issue  of  bonds  of  the  'drainage  series*  to  the 
amount  of  $1,672,105.21  under  authority  of 
Act  73,  approved  April  26,  1872.  The  thir- 
teenth section  of  this  act,  after  providing  for 
tbe  issue  of  said  bonds,  further  provided  that 
'all  taxes  collected  for  drainage  and  not  re- 
quired for  payment  of  drainage  warrants  shall 
be  devoted  to  the  piux:hase  from  the  lowest 
bidder  of  bonds  issued  for  drainage.' 

"Complainant  sues  on  three  of  the  drahmge 
warrants,  of  $2,000  each,  given  for  the  pur- 
chase price  of  the  drainage  plant  and  fran- 
chise sold  to  the  city  of  New  Orleans  as  above 
set  forth.  The  bill,  after  setting  out  the  fore- 
going state  of  facts  in  more  amplified  form, 
avers:  (1)  That  the  city  of  New  Orleans,  aft- 
er she  became  possessed  of  the  drainage  fran- 
chise, sold  some  of  the  drainage  machinery, 
and  suffered  the  rest  to  become  rotten  and 
valueless,  and  abandoned  all  work  of  drain- 
age; that  by  reason  of  the  noneompletion  of 
the  drainage  system  the  supreme  court  of 
Louisiana  decided  the  drainage  taxes  could  not 
be  collected,  inasmuch  as  no  benefit  had  been 
conferred  on  the  property.     (2)  That  the  city 
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by  TBxlooB  means  Impeded  the  collection  of 
drainage  taxes,  and  by  her  conduct,  ordlnan- 
cea»  and  proclamations  encouraged  and  in- 
duced people  to  refuse  to  pay  the  assessments, 
by  reason  whereof  the  drainage  assessments 
due  by  private  persons  have  become  valueless. 
(3)  That  the  city  will  plead  that  she  has  been 
discharged  from  all  liability  to  account  for 
the  drainage  taxes  she  has  collected,  or  which 
she  ought  to  have  collected  but  has  wasted,  as 
well  as  her  own  indebtedness,  by  the  issuance 
and  delivery,  between  May  10,  1872»  and  De- 
cember 31,  1874,  of  drainage  bonds  under 
authority  of  Act  73  of  1872.  (4)  That  the 
city  had  never  claimed,  prior  to  the  purchase 
of  said  property  and  franchise,  that  the  issu- 
ance of  said  bonds  operated  as  such  discharge, 
and  made  no  such  plea,  save  in  the  case  of 
James  W.  Peake  against  the  city  of  New  Or- 
leans, filed  March  19,  1888.  (5)  That  the  act 
^  of  1876  was  an  authority  for  the  city  to  make 
k«  said  purchase  as  well  as  a  legislative  recogni- 
7  tlon  that  said  drainage  fund  hadmot  been  dis- 
charged by  the  issue  of  said  bonds,  and  was 
an  appropriation  and  dedication  of  so  much 
thereof  as  was  necessary  to  pay  the  purchase 
warrants  without  offset  or  impairment  (6) 
That  the  contract  of  sale  was  entered  Into  by 
\'an  Norden  in  consideration  of  the  provisions 
of  said  act  of  1876  and  its  effects  on  his  rights 
and  remedies;  that  neither  at  the  time  of  en- 
tering Into  the  contract  of  sale  nor  when  the 
warrants  were  delivered  in  discharge  of  the 
price  did  the  city  disclose  to  him  that  she 
would  claim  the  Issuance  of  said  bonds  as  a 
discharge  of  her  liability  to  account  for  and 
apply  the  drainage  taxes,  including  those  due 
by  herself,  to  the  payment  of  said  purchase 
warrants;  that  he  was  Ignorant  that  the  city 
would  claim  such  discharge,  and  would  not 
have  entered  Into  said  contract  if  he  had  been 
advised  that  any  such  claim  would  be  made 
as  aforesaid;  that  Van  Norden  has  expressly, 
and  by  a  writing  annexed  to  and  made  part 
of  the  bill,  subrogated  complainant  to  aU  his 
rights  and  remedies  growing  out  of  said  sale* 
The  complainant  tberefore  avers  that  the  city 
is  estopped  in  equity  and  good  conscience  from 
pleading  or  maintaining  such  defense. 

"The  bill  closes  with  a  prayer  for  an  ac- 
counting of  said  drainage  fund,  and  especially 
that  the  amount  due  by  the  city  as  assessee 
of  the  streets  and  squares,  be  decreed  to  be  a 
trust  fund  In  the  hands  of  the  city,  applicable 
to  the  payment  of  said  drainage  warrants. 

"Defendant  demurred  to  the  bill,  especially 
asserting  that  the  decision  in  the  case  of  Peake 
V.  City  of  New  Orleans,  reported  in  139  U.  S. 
342.  11  Sup.  Ct.  541,  is  decisive  of  the  Issues 
in  this  case.  The  demurrer  having  been  sus- 
tained by  the  circuit  court,  the  complainant 
has  removed  the  case  to  this  court  for  review, 
assigning,  amonp  others,  error  in  this  respect. 

"And  it  appearing  that  the  suit  of  said  Peake 
was  based  on  drainage  warrants  given  for 
work,  all  dated  July  9,  18T5,  complainant  in- 
sists that  they  were  issued  while  the  city  was 
an   involimtary   and   nonconti-actual   trustee. 


and  in  this  respect  diffier  ftom  tliose  Involyed 
in  this  case,  which  were  issiied  by  the  dty  as 
a  voluntary  and  contnctoal  trustee,  under  tlie 
permisetye  antfaOTlty  of  tlie  leglslatare,  andS 
that,  both  on  prindpta^and  owing  to  the  estop-? 
pel  pleaded  in  the  bill,  his  rights  are  not  af- 
fected by  said  decision. 

"The  case  having  been  argaed  In  this  court 
on  the  errors  assigned,  and  this  court  desiring 
the  instruction  of  the  honorable  the  sopreme 
court  for  the  proper  decision  of  the  questions 
arising  herein  touching  the  matter  of  estc^qpel 
aforesaid,  and  the  ai^lication  of  the  decision 
of  the  supreme  court  to  the  issues  involved  in 
this  suit,  it  is  ordered  that  the  following  qnes- 
tions  and  propositions  of  law  be  certified  to 
the  supreme  court  in  accordance  with  the  pro- 
visions of  section  6  of  the  act  entitled  'An  act 
to  establish  circuit  courts  of  appeal  and  define 
and  reguUte  in  certain  cases  the  Jorisdiction 
of  the  courts  of  the  United  States,  and  for  oth- 
er purposes,*  approved  March  8, 1891,  to  wit: 

"First  Is  the  dty  of  New  Orieans,  under  the 
warranties,  express  and  implied,  contained  Ui 
the  contract  of  sale  of  June  7,  1876,  by  which 
she  acquired  the  property  and  franchise  from 
Warner  Van  Norden,  and  under  the  aver- 
ments of  the  bill,  estopped  from  pleading 
against  the  complainant  the  issuance  ot  bonds 
to  retire  $1,072,105.21  of  drainage  warrants, 
issued  prior  to  said  sale,  as  a  discharge  of  her 
obligation  to  account  for  drainage  funds  col- 
lected on  iHTivate  property,  and  as  a  discharge 
from  her  own  liability  to  that  fund  as  assessee 
of  the  streets  and  squares? 

"Second.  Should  the  decision  in  the  case  of 
Peake  v.  City  oi  New  Orleans,  139  U.  S.  842, 
11  Sup.  Ct  541,  be  held  to  apply  to  the  facts 
of  this  case  and  operate  to  defeat  the  complain- 
ant's action? 

"It  is  further  ordered  that  a  copy  of  the 
printed  record  and  the  several  acts  of  the  leg- 
islature, together  with  copies  of  the  briefs  oa 
file  In  this  court  be  sent  to  the  honorable  the 
supreme  court  with  the  transcript  certlf^sing 
the  aforesaid  questions." 

William  Grant  and  Wheeler  H.  Peckham,  for 
appellant.     Branch  K.  Miller,  for  appellee. 

•Mr.   Justice   BREWER,   after  stathig  tbe? 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court 

We  had  occasion  in  the  recent  case  of  Gross 
V.  Evans,  17  Sup.  Ct  733,  to  comment  on  the 
practice  of  certifying  questions  in  such  man- 
ner as  to  practically  submit  the  entire  case  to 
this  court  for  consideration.  In  addition  to 
what  was  said  in  the  opinion  then  filed.  It 
may  be  proper  to  observe  that  the  purpose  of 
the  act  of  1891,  creating  the  courts  of  appeal, 
was  to  vest  final  Jurisdiction  as  to  certain 
classes  of  cases  in  the  courts  then  created, 
and  this  In  order  that  the  docket  of  this  court 
might  be  relieved,  and  it  be  enabled  with 
more  promptness  to  dispose  of  the  cases  di- 
rectly coming  to  it  In  order  to  guard  against 
any  injurious  results  which  might  flow  from 
having  nine  appellate  courts,  acting  independp 
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ently  of  each  otber,  power  was  glyen  to  this 
court  to  bring  before  It  for  decision  by  cer- 
tiorari any  case  pending  in  either  of  those 
courts.  In  that  way  it  was  believed  that  uni- 
formity of  ruling  might  be  secured,  as  well 
as  the  disposition  of  cases  whose  grayity  and 
importance  rendered  the  action  of  the  tribunal 
of  last  resort  peculiarly  desirable;  but  the 
power  of  determining  what  cases  should  be  so 
brought  up  was  vested  in  this  court,  and  It 
was  not  intended  to  give  to  any  one  of  the 
courts  of  appeal  the  right  to  avoid  the  respon- 
sibility cast  upon  it  by  statute  by  transmit- 
ting any  case  it  saw  fit  to  this  court  for  deci- 
sion. If  such  practice  were  tolerated,  it  is 
easy  to  be  perceived  that  the  purpose  of  the 
act  might  be  defeated,  and  the  courts  of  ap- 
peal, by  transferring  cases  here,  not  only  re- 
lieve themselves  of  burden,  but  also  crowd  up- 
on this  court  the  very  cases  which  it  was  the 
intent  of  congress  they  should  finally  deter- 
mine. It  is  true,  power  was  given  to  the 
courts  of  appeal  to  certify  questions,  but  it  is 
only  "questions  or  propositions  of  law"  which 
they  are  authorized  to  certify.  And  such 
questions  must  be,  as  held  in  the  case  just  cit- 
ed, "distinct  questions  or  propositions  of  law, 
unmixed  with  questions  of  fact  or  of  mixed 
law  and  fact"  It  is  not  always  easy  to  draw 
^the  line,  for,  in  order  to  present  a  distinct 
^question  of  law,  it  may  sometimes  be  neces- 
•  sary  to  present  many  facts  upon  ♦which  that 
question  is  based.  But  care  must  always  be 
talcen  that,  under  the  guise  of  certifying  ques- 
tions, the  courts  of  appeal  do  not  transmit  the 
whole  case  to  us  for  consideration.  Here,  in 
addition  to  the  long  preliminary  statement  of 
facts,  the  court  ordered  up  the  entire  record, 
and  counsel,  in  their  briefs,  assuming  that  the 
whole  case  is  before  us,  have  entered  into  a 
discussion  of  many  questions,  such  as  the  ef- 
fect of  certain  limitations  in  the  constitution 
of  Louisiana,  which  may  have  been  in  the 
case  as  it  was  presented  to  the  court  of  ap- 
peals, but  cannot  be  found  in  any  distinct 
question  of  law  certified  to  us. 

With  these  preliminary  observations,  we  pass 
to  the  consideration  of  the  questions  certified, 
or  so  much  thereof  as  are  distinct  questions  of 
law.  The  first  question  Is  one  of  estoppel. 
In  order  to  a  full  understanding  of  it  a  brief 
review  of  the  facts  is  esentlal,  and  for  these 
facts  we  look  simply  to  the  statement  prepared 
by  the  court  of  appeals,  and  not  to  the  bill 
and  exhibits,  copies  of  which  it  ordered  to  be 
sent  to  this  court.  From  that  statement  it  ap- 
pears that  in  1858  the  state  of  Louisiana  un- 
dertool:  the  worli  of  draining  and  reclaiming 
portions  of  the  parishes  of  Orleans  and  Jeffer- 
son; that  this  worlc  was  to  be  done  under  the 
direction  and  control  of  boards  of  drainage 
commissioners  appointed  for  the  several  dis- 
tricts into  which  the  territory  was  divided. 
Provision  was  made  for  assessing  the  cost  and 
expenses  of  the  work  upon  the  property  bene- 
fited. The  work  continued  under  these  aus- 
pices until  1871,  when,  by  an  act  of  the  legis- 
lature, the  boards  of  drahiage  commissioners 


were  abolished,  and  the  work  of  drainage 
transferred  to  a  canal  company.  But  the  duty 
of  collecting  the  assessments  was  imposed  up- 
on the  board  of  administrators  of  the  city  of 
New  Orleans,  and  the  administrator  of  ac- 
counts was  directed  to  draw  warrants  on 
the  administrator  of  finance  against  the  drain- 
age fund  for  the  payments  of  amounts  due 
for  the  work.  Warner  Van  Norden  became 
the  transferee  of  the  canal  company,  and 
completed  about  two-thirds  of  the  work  pri- 
or to  February  24,  1876,  when  an  act  was 
passed  authorizing  the  city  of*  New  Orleans^ 
to  assume  exclusive  control  of  the  drainage^ 
work,  and,  if  it  desired,  to  •purchase  from* 
the  canal  company  and  Its  transferee  all  the 
boats,  tools,  and  apparatus  pertaining  to  the 
work,  and  also  the  franchise  of  the  company. 
This  act  further  provided  that  the  price  should 
be  paid  by  the  city  in  drahiage  warrants  in 
the  same  form  and  manner  as  those  thereto- 
fore issued.  The  whole  amount  of  assess- 
ments was  $1,690,637.37.  Of  this,  $1,003,342.- 
28  was  assessed  against  individuals,  and  the 
balance  against  the  city  of  New  Orleans  on 
the  area  of  its  streets  and  squares.  Of  the 
assessment  against  private  property  the  dty 
had  up  to  this  time  collected  $229,922.89.  The 
drainage  warrants  issued  prior  to  December 
31, 1874,  had  been  paid  or  taken  up  before  this 
act  of  1876  by  the  issue  of  city  bonds,  to  the 
amount  of  $1,672,105.21,  under  author!^  of  an 
act  approved  April  26,  1872.  The  city  ^ected 
to  make  the  purchase  of  the  property  of  the 
canal  company  and  its  transferee.  It  was  ap- 
praised at  $300,000,  and  on  June  7,  1876,  a 
formal  sale  and  transfer  was  executed  by  the 
company  and  its  transferee  to  the  city  for  the 
amount  named,  payable  in  drainage  warrants, 
and  the  city  covenanted  "not  to  obstruct  or 
impede,  but,  on  the  contrary,  to  facilitate,  by 
all  lawful  means,  the  collection  of  drainage 
assessments,  as  provided  by  law,  until  said 
warrants  have  been  fully  paid,  it  being  well 
understood  and  agreed  by  and  between  said 
parties  thereto  that  collection  of  drainage  tax 
assessments  should  not  be  diverted  from  the 
liquidation  of  said  warrants  and  expenses  un- 
der any  pretext  whatsoever  until  the  full  and 
final  payment  of  the  same." 

It  will  be  seen  that  the  bonds  Issued  by  the 
city  more  than  covered  in  amount  the  assess- 
ments against  its  streets  and  public  grounds 
and  the  amount  It  had  collected  from  private 
property,  and  all  this  had  taken  place  prior  to 
the  purchase  of  the  property  from  the  canal 
company  and  its  transferee.  Now,  after  th* 
city  had  assumed  exclusive  control  of  the 
work,  after  it  had  voluntarily  purchased  from 
the  canal  company  and  its  transferee  their 
J)r(^erty,  and  had  given  these  warrants,  pay- 
able out  of  the  drainage  fund,  it  sold  some  of 
the  drainage  machinery,  suffered  the  rest  to 
become  rotten  and  valueless,  and  abandoned 
the  work  of  drainage,  so  that  by  reason  of  thci^ 
noncompletlon  of  the  drainage  system,  as  held^ 
by  the  supreme* court  of  the  state,  drainage* 
taxes  could  not  be  collected,  tamsmuch  as  im 
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benefit  had  been  conferred  upon  the  property. 
Not  only  that;  it  by  various  means  Impeded 
the  collection  of  the  taxes,  and  by  conduct, 
ordinances,  and  prodauia lions  encouraged  and 
induced  the  people  to  refuse  to  pay  the  assess- 
ments, wliereby  those  due  by  private  persons 
became  valueless. 

And  now  the  question  Is  whether  the  city 
is  not  estopped  to  plead,  In  defense  of  liability 
on  these  drainage  warrants,  the  fact  of  the 
prior  issue  of  bonds  to  a  larger  amount  than 
that  assessed  against  the  areas  of  its  streets 
and  squares  and  collected  from  private  prop- 
erty. We  think  this  question  must  be  answer- 
ed In  the  affirmative.  The  city,  in  respect  to 
the  purchase  of  this  property  from  the  canal 
company  and  its  transferee,  and  in  the  obliga- 
tions assumed  by  the  warrants  Issued,  acted 
voluntarily.  It  was  not,  in  reference  to  these 
matters,  as  it  was  to  those  considered  In 
Peake  t.  City  of  New  Orleans,  139  U.  S.  342, 
11  Sup.  Ct  541,  a  compulsory  trustee,  but  a 
voluntary  contractor;  and  the  proposition 
which  we  affirm  is  that  one  who  purchases 
property,  contracting  to  pay  for  it  out  of  a  par- 
ticular fund,  and  issues  warrants  therefor  pay- 
able out  of  that  f und,— «  fund  yet  partially  to 
be  created,  and  created  by  the  performance  by 
him  of  a  statutory  duty,— <»uinot  deliberately 
abandon  that  duty,  take  active  steps  to  pre- 
vent the  further  creation  of  the  fund,  and 
then,  there  being  nothing  in  the  fund,  plead, 
in  defense  to  a  liability  on  the  warrants  drawn 
on  that  fund,  that  it  had,  prior  to  the  pur- 
chase, paid  off  obligations  theretofore  created 
against  the  fund.  Whatever  equity  may  do 
in  setting  off  agahist  all  warrants  drawn  be- 
fore this  purchase  from  the  canal  company 
and  its  transferee  the  bonds  issued  by  the  city 
(and  in  respect  to  that  matter  we  can  only 
refer  to  Peake  v.  City  of  New  Orleans,  supra), 
it  by  no  means  follows  that  the  city  can  draw 
new  warrants  on  the  fund  in  payment  for 
property  which  It  voluntarily  purchases,  and 
then  abandon  the  work  by  which  alone  the 
fund  could  be  made  good,  resort  to  means 
within  its  power  to  prevent  any  payments  of 
assessments  into  that  fund,  and  thus,  after 
violating  its  contract  promise  not  to  oostruct 
^  or  impede,  but  on  the  contrary  to  facilitate,  by 
7  all  lawful*  means,  the  collection  of  the  assess- 
ments, plead  its  prior  Issue  of  bonds  as  a 
reason  for  evading  any  liability  upon  the  war- 
rants. One  who  purchases  property,  and  pays 
for  it  in  warrants  drawn  upon  a  particular 
fund,  the  creation  of  which  depends  largely  on 
his  own  action,  is  under  an  implied  obligation 
to  do  whatever  is  reasonable  and  fair  to  make 
that  fund  good.  He  cannot  certainly  so  act  as 
to  prevent  the  fund  being  made  good,  and  then 
say  to  his  vendor,  **You  must  look  to  the  fund? 
and  not  to  me."  We  are  clear  in  the  opinion, 
therefore,  that  the  first  question  must  be  an- 
swered in  the  affirmative. 

With  reference  to  the  second,  we  are  of  the 
opinion  that  it  does  not  come  within  the  rule 
in  respect  to  certifying  distinct  questions  of 
law.     It  invites  an  inquiry  into  all  the  matters 


considered  In  the  case  of  Peake  t.  City  of 
New  Orleans  (and  there  were  many),  and 
asks  whether  the  matters  there  decided  apply 
to  the  facts  of  this  case  and  operate  to  defeat 
the  philntiff's  action.  In  other  words,  the 
question  puts  the  facts  of  the  one  case  over 
against  the  facts  of  the  other,  and  asks  ns  to 
search  the  record  in  each  to  see  whether  the 
one  case  operates  to  bar  the  other.  Surely 
that  is  practically  submitting  the  whole  case, 
instead  of  certifying  a  distinct  question  of  law. 
Our  decision,  therefore,  is  that  the  first  ques- 
tion must  be  answered  In  the  affirmative,  and 
the  second  we  decline  to  answer. 
Ordered  accordingly. 

Mr.  Justice  WHITE  and  Mr.  Justice  PECK- 
HAM  took  no  part  in  the  decision  of  this  case. 

ae?  u.  a  479) 

INTERSTATE   COMMERCE   COMMISSION 

T,  CINCINNATI,  N.  O.  &  T.  P. 

RY.  CO.  et  aL 

(May  24,  1897.) 

No.  733. 

IKTBRSTATB  COMMRRCB  COMMISStON— POWSB 

TO  Fix  Rates. 
The  powers  of  the  interstate  commerce  00m- 
mission  are  judicial  and  administrative,  but  not 
legislative:  and  it  has  no  power,  after  it  has  de- 
termined Judicially  that  an  existing  rate  of  tariff 
charged  by  a  carrier  is  unreasonable,  to  pre- 
scribe a  rate  to  control  in  the  future,  and  to  en- 
force its  order  by  proceedings  in  mandamus. 
Mr.  Justice  Harlan  dissenting. 

On  a  Certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sixth  Circuit. 

This  case  is  before  us  on  a  question  certi- 
fied by  the  court  of  appeals  for  the  Sixth  cir- 
cuit On  May  29,  1894,  the  interstate  com- 
merce commission  entered  an  order,  of  which 
the  following  is  a  copy: 

"At  a  general  session  of  the  interstate  com- 
merce commission  held  at  its  office  in  Wash- 
ington, D.  C,  on  the  29th  day  of  May,  A«  D. 
1894. 

''Present:  Hon.  William  R.  Morrison,  chair- 
man; Hon.  Wheelock  G.  Veazey,  Hon.  Mar- 
tin A.  Knapp,  Hon.  Judson  C.  Clements,  and 
Hon.  James  D.  Yeomans,  commissioners. 

"The  Freight  Bureau  of  the  Cincinnati 
Chamber  of  Commerce  t.  The  Cincin- 
nati, New  Orleans  and  Texas  Pacific 
Railway  Company,  Lessee  of  the  Cincin- 
nati Southern  Railway;  The  Louisville  and 
Nashville  Railroad  Company;  The  East 
Tennessee,  Virginia  and  Georgia  Railway 
Company;  The  Western  and  Atlantic  Rail- 
road Company;  The  Alabama  Great  South- 
em  Railroad  Company;  The  Atlanta  and^ 
West  Point  Railroad  Company;  The  Oen-« 
tral*  Railroad  and  Banking  Company  of* 
Georgia;  The  Georgia  Railroad  Company; 
The  Georgia  Pacific  Railway  Company;  The 
Norfolk  and  Western  Railroad  Company; 
The  Port  Royal  and  Augusta  Railway  Com- 
pany; The  Richmond  and  Danville  Rail- 
road Company;  The  Savannah,  Florida  and 
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Western  Railway  Company;  Tbe  Seaboard 
and  Roanoke  Railroad  Company;  The  South 
Carolina  Railway  Company;  The  Western 
Railway  of  Alabama;  The  Wilmington  and 
Weldon  Railroad  Company;  The  Wihning- 
ton,  Columbia  and  Augusta  Railroad  Com- 
pany; The  Baltimore,  Chesapeake  and 
Richmond  Steamboat  Company;  The  Clyde 
Steamship  Company;  The  Merchants*  ahd 
Miners*  Transportation  Company;  The 
Ocean  Steamship  Company;  The  Old  Do- 
minion Steamsliip  Company. 

rrhe  Chicago  Freight  Bureau-  v.  The  Louis- 
ville, New  Albany  and  Chicago  Railwajr 
Company;  Tbe  Chicago  and  Alton  Railroad 
Company;  The  Chicago  and  Eastern  Illinois 
Railroad  Company;  The  Cincinnati,  Ham- 
ilton and  Dayton  Railroad  Company;  The 
Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company;  The  Bvansville 
and  Terre  Haute  Railroad  Company;  The 
Illinois  Central  Railroad  Company;  The 
Louisville,  Bvansville  and  St  Louis  Consol- 
idated Railroad  Company;  The  Peoria,  De- 
catur and  EvansviUe  Railway  Company; 
The  Pittsburgh,  Cincinnati,  Chicago  and  St 
Louis  Railway  Company;  The  Terre  Haute 
and  Indianapolis  Kailitmd  Company;  The 
Wabash  Railroad  Company;  The  Cincinnati, 
New  Orleans  and  Texas  Pacific  Railway 
Company,  Lessee  of  the  Cincinnati  Southern 
Railway;  The  Louisville  and  Nashville 
Railroad  Company;  Tbe  East  Tennessee, 
Virginia  and  Georgia  Railway  Company: 
The  Western  and  Atlantic  Railroad  Compa- 
ny; The  Alabama  Great  Southern  Railroad 
^Company;  The  Atlanta  and  W^est  Point 
$  Railroad  Company;  The  Central  Railroad 
•  and  Banking  Company  •of  Georgia;  The 
Georgia  Railroad  Company;  The  Georgia 
Pacific  Railway  Company;  Tlie  Norfolk  and 
Western  Railroad  Company;  The  Port  Roy- 
al and  Augusta  Railway  Company;  The 
Richmond  and  Danville  Railroad  Company; 
The  Savannah,  Florida  and  Western  Rail- 
way Company;  The  Seaboard  and  Roanoke 
Railroad  Company;  The  South  Carolina 
Railway  Company;  The  Western  Railway 
of  Alabama;  The  Wilmington  and  Weldon 
Railroad  Company;  The  Wilmington,  Co- 
lumbia and  Augusta  Railroad  Company; 
The  Baltimore,  Chesapeake  and  Richmond 
Steamboat  Company;  The  Clyde  Steam- 
ship Company;  The  Merchants*  and  Mhaers' 
Transportation  Company;  The  Ocean  Steam- 
ship Company;  The  Old  Dominion  Steam- 
ship Company. 

"These  cases  being  at  issue  upon  complaints 
and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  In- 
volved herein  having  been  had,  and  the  com- 
mission having  on  the  date  hereof  made  and 
flle<l  a  reiwrt  and  opinion  containing  Its  finding 
of  fact  and  conclusions  thereon,  which  said  re- 
port and  opinion  is  he/eby  referred  to  and 
made  a  pai-t  of  this  order,  and  the  couirolssion 
17  S.C.-57 


having,  as  ogipearB  by  said  report  and  opinion, 
found  and  decided,  among  other  things,  that 
the  rates  complained  of  and  set  forth  Ui  said 
report  and  opinion  as  in  force  over  roads  op- 
erated by  carrlem  defendant  herein,  and  form- 
ing routes  or  connecting  lines  leading  souther- 
ly from  Chicago  or  Cincinnati  to  Knozville, 
Tenn.,  Chattanooga,  Tenn.,  Rome,  Ga.,  Atlan- 
ta, Ga.,  Meridian,  Miss.,  Birmingham,  Ala., 
Annlston,  Ala.,  and  Selma,  Ala.,  are  unrea- 
sonable and  unjust,  and  in  violation  of  the  pro- 
visions of  the  act  to  regulate  commerce: 

"It  is  ordered  and  adjudged  that  the  above- 
named  defendants,  and  each  of  them,  engaged 
or  participating  in  the  tranq;x>r6itlon  of  freight 
articles  enumerated  in  the  Southern  Railway 
and  Steamship  Association  dassfeflcation  as  ar- 
ticles of  the  first,  second,  third,  foortb,  fifth, 
or  sixth  class,  do  from  and  after  the  tenth 
day  of  July,  1884,  wholly  cease  and  desist 
and* thenceforth  abstahi  from  charging,  de- 
manding, collecting,  or  receiving  any  greater 
aggregate  rate  or  compensation  per  hundred 
pounds  for  the  transportation  of  freight  hi  any 
such  class  from  Oncinnati,  hi  the  state  of 
Ohio,  or  from  Chicago,  in  the  state  of  Illi- 
nois, to  KnozvUle,  Tenn.,  Chattanooga,  Tenn., 
Rome,  Ga.,  Atlanta,  Ga.,  Meridian,  Miss., 
Bhmlngham,  Ala.,  Annlston,  Ala.,  or  Sebna, 
Ala.,  than  is  below  specified  in  cents  per  hun- 
dred pounds  under  said  numbered  classes,  re- 
spectively, and  set  opposite  to  said  points  of 
destination;  that  is  to  say: 

On  Shipments  of  Frelfflit  from  Cincinnati— 


KnoTville 

Chattanooga.... 

Rume 

Atlanta 

Blerrlian 

U  rniinirbnm..... 

Annlston 

Seloiii 


ill 


Centfl 
6S 
00 
76 
86  , 
114 
87 
8ff 

l!'8  j 


C«nta 
45 
54 
64 
7« 
M 
74 
7« 
92 


ii 


c5l 


III 


Ceota 
S7 
40 
64 
60 
80 
60 
(0 
78 


Ccnta 
27 
80 
44 
46 
63 
46 
46 
60 


6»S 


ill 


Cents 
22 
84 
84 
86 
48 
86 
86 
48 


Cent« 
80 
28 
34 
27 
88 
88 
87 
86 


On  Shipments  of  Freight  from  Chicago— 

To- 

ail 

4-- 

III 

4- 

Isl 

Knoxvlile 

Cents 
93 
100 
114 
1-.6 
114 
111 
128 
12^ 

Cents 
70 
88 
97 
107 
98 
96 
107 
112 

Cents 
6J 
65 
79 
85 
82 
73 
85 
89 

Centa 
44 
47 
61 
62 
60 
62 
62 
66 

Cents 
87 
88 
49 
60 
47 
44 
60 
68 

Genu 
8.' 

Chai  Tanoo^a 

liomo 

84 
88 

Atlanta 

fl8 

MeridUin 

88 

BlrminKham... . 

AnniHton 

S4 

89 

Selma 

88 

1 

eo 

*"And  said  defendants,  and  each  of  them,  are* 
also  hereby  notified  and  required  to  further 
readjust  their  tariffs  of  rates  and  charges  so 
tiiat  from  and  after  said  10th  day  of  July, 
18D-1.  rates  for  the  transportation  of  freight 
articles  from  CinclnnaTl  and  Chicago  to  South- 
ern points  other  than  those  hereinabove  KpecU 
fied  shall  be  In  due  and  proper  relation  t^ 
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rates  pat  into  effect  by  said  defendants  In 
compliance  with  the  provisions  of  this  order. 

"And  it  is  further  ordered  tliat  a  notice  em- 
bodying this  order  be  forthwith  sent  to  each 
of  the  defendant  corporations,  together  with  a 
copy  of  the  report  and  opinion  of  the  commis- 
sion herein.  In  conformity  with  the  provisions 
of  the  fifteenth  section  of  the  act  to  regulate 
commerce." 

The  railroad  companies  having  failed  to  com- 
ply with  the  order,  the  interstate  commerce 
commission  instituted  this  suit  in  the  chrcuit 
court  of  the  United  States  for  the  Southern  dis- 
trict of  Ohio  to  compel  obedience  thereto.  The 
court,  upon  a  hearing,  entered  a  decree  dismiss- 
ing the  blU  (76  Fed.  183),  from  which  decree 
an  appeal  was  taken  to  the  court  of  appeals, 
and  that  court,  reciting  the  order,  submits  to 
us  the  following  question:  "Had  the  interstate 
commerce  commission  jurisdictional  power  to 
make  the  order  hereinbefore  set  forth;  all  pro- 
ceedings preceding  said  order  being  due  and 
regular,  so  far  as  procedure  is  concerned?" 

Harlan  Cleveland  and  Geo.  F.  Eklmirnds,  for 
^Rppellant     Ed.  Baxter,  for  appellees. 

ft 

•  'Mr.  Justice  BREWER,  after  stating  the 
facts  in  the  foregoing,  language,  delivered  the 
opinion  of  the  court 

A  similar  question  was  before  us  at  the  last 
term,  in  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
184,  16  Sup.  Ct  700,  and  in  the  opinion,  on 
pages  196  and  107,  162  U.  S.,  and  page  705, 
16  Sup.  Ct,  we  said: 

"Whether  congress  intended  to  confer  upon 
the  Interstate  commerce  commission  the  power 
to  itself  fix  rates  was  mooted  in  the  courts  be- 
low, and  is  discussed  in  the  briefs  of  counsel* 

"We  do  not  find  any  provision  of  the  act 
that  expressly,  or  by  necessary  Implication, 
confers  such  a  power. 

"It  is  argued  on  behalf  of  the  commission 
that  the  power  to  pass  upon  the  reasonable- 
ness of  existing  rates  implies  a  right  to  pre- 
Bcribe  rates.  This  Is  not  necessarily  so.  The 
reasonableness  of  the  rate  in  a  given  case  de- 
[)onds  on  the  facts,  and  the  function  of  the 
commission  is  to  consider  these  facts  and  give 
them  their  proper  weight  If  the  commission. 
Instead  of  withholding  judgment  in  such  a 
matter  until  an  issue  shall  be  made  and  the 
facts  found,  itself  fixes  a  rate,  that  rate  Is 
prejudged  by  the  commission  to  be  reasonable. 

"We  prefer  to  adopt  the  view  expressed  by 
the  late  Justice  .Tackson,  when  circuit  judge, 
in  the  case  of  Interstate  Commerce  Commis- 
sion V.  Baltimore  &  O.  R.  Co.,  43  Fed.  37, 
and  whose  judgment  was  affirmed  by  this 
court      145  U.  S.  263,  12  Sup.  Ct  844. 

*'  'Subject  to  the  two  leading  prohibitions, 
that  their  charges  shall  not  be  unjust  or  unrea- 
sonable, and  that  they  shall  not  unjustly  dis- 
2rlminate,  so  as  to  give  undue  preference  or 
disadvantflge  to  pei-sons  or  tratlic  similarly 
circumstanced,  the  act  to  regulate  commerce 
leaves  common  carriers  as  they  were  at  the 


common  law,— free  to  make  qwdal  ocmtractB 
looking  to  the  increase  of  their  bnsinesg,  to 
classify  their  traffic,  to  adjust  and  apportioo 
their  rates  so  as  to  me^  the  necessities  of 
commerce,  and  generally  to  manage  their  im- 
portant interests  upon  the  same  prindples 
which  are  regarded  as  sound,  and  adopted,  to  ^ 
other  trades  and  pursuits.'  "  ^ 

*The  views  thus  expressed  have  been  vigor-* 
ously  and  earnestly  challenged  in  this  and  in 
other  cases  argued  at  the  present  tenn.  In 
view  of  its  importance,  and  the  full  arguments 
that  have  been  presented,  we  have  deemed  it 
our  duty  to  re-examine  the  question  in  its  en- 
tirety, and  to  determine  what  powers  oon- 
gress  has  given  to  this  commiSBlon  in  respect 
to  the  matter  of  rates.  The  importsnce  of  the 
question  cannot  be  overestimated.  BllUons  of 
dollars  are  Invested  in  railroad  properties. 
Millions  of  passengers,  as  well  as  millions  of 
tons  of  freight  are  moved  each  year  by  the 
railroad  companies,  and  this  transportation  is 
carried  on  by  a  multitude  of  corporations 
working  in  different  parts  of  the  country,  and 
subjected  to  varying  and  diverse  conditions. 

Before  the  passage  of  the  act  it  was  gen- 
erally believed  that  there  were  great  abuses  in 
railroad  management  and  railroad  transporta- 
tion, and  the  grave  question  which  congress 
had  to  consider  was  how  those  abuses  should 
be  corrected,  and  what  control  should  be  tak- 
en of  the  business  of  such  corporations.  The 
present  Inquiry  is  Umited  to  the  question  as 
to  what  it  determined  should  be  done  with  ref- 
erence to  the  matter  of  rates.  There  were 
three  obvious  and  dissimilar  courses  open  for 
consideration.  Congress  might  Itself  prescribe 
the  rates,  or  it  might  commit  to  some  subordi- 
nate tribunal  this  duty,  or  It  might  leave  with 
the  companies  the  right  to  fix  rates,  subject 
to  regulations  and  restrictions,  as  well  as  to 
that  rule  which  is  as  old  as  the  existence  of 
common  carriers,  to  wit  that  rates  must  be 
reasonable.  There  is  nothing  in  the  act  fixing 
rates.  Congress  did  not  attempt  to  exercise 
that  power,  and,  if  we  examine  the  leglslatlTe 
and  public  history  of  the  day,  It  is  apparent 
that  there  was  no  serious  thought  of  doing  so. 

The  question  debated  Is  whether  it  vested  in 
the  commission  the  power  and  the  duty  to  fix 
rates,  and  the  fact  that  this  Is  a  debatable 
question,  and  has  been  most  strenuously  and 
earnestly  debated,  is  very  persuasive  that  it 
did  not  The  grant  of  such  a  power  Is  nevc 
to  be  implied.  The  power  itself  is  so  vast  and 
comprehensive,  so  largely  affecting  the  rights  ^ 
of  carrier  and  ^shipper,  as  well  as  hidirectlyA 
all  commercial  transactions,  the  language  by* 
which  the  power  is  given  had  been  so  often 
used,  and  was  so  familiar  to  the  legislative 
mind,  and  is  capable  of  such  definite  and  ex- 
act statement  that  no  just  rule  of  construc- 
tion would  tolerate  a  grant  of  such  power  by 
mere  Implication.  Administrative  control  over 
railroads  through  boards  or  commissions  was 
no  new  thing.  It  had  been  resorted  to  in  Eng- 
land and  in  many  of  the  states  of  this  Union. 
In  England,  while  control  had  been  given  la 
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respect  to  discrimination  and  undue  preferen- 
ces,  no  power  bad  been  given  to  prescribe  a 
tariff  of  rates.  In  this  country  the  practice 
haa  been  yarylng.  it  wlU  be  interesting  to 
notice  the  prorlslona  In  the  legislation  of  dllf  er^ 
ent  states.  We  quote  the  exact  language,  fol- 
lowing some  of  the  quotations  with  citations  of 
cases  in  which  the  statute  has  been  construed: 

Alabama.  Code  1886,  p.  2fi6,  §  1130;  "Ex- 
erdse  a  watchful  and  careful  supervision  over 
all  tariffs  and  their  operations,  and  revise  the 
same,  from  time  to  time,  as  Justice  to  the  pub- 
lic and  the  railroads  may  require,  and  in- 
crease or  reduce  any  of  the  rates,  as  experience 
and  business  operations  may  show  to  be  just" 

California.  In  the  constitution  going  into 
effect  January  1, 1880  (article  12,  §  22):  '*Sald 
commlssiooers  shall  have  the  power,  and  it 
shall  be  their  duty,  to  establish  rates  of  char- 
ges for  the  transportation  of  passengers  and 
freight  by  railroad  or  other  transportation 
companies,  and  publish  the  same  from  time 
to  time,  with  such  changes  as  they  may 
make." 

Florida.  Sess.  Laws  1887,  p.  119,  t  5:  "Make 
and  fix  reasonable  and  Just  rates  of  freights 
and  passenger  tariffs,  to  be  observed  by  all 
railroad  companiesdoing  business  in  tills  state, 
<»i  the  railroads  thereof."  Railroad  Com'rs 
V.  Fensacola  &  A  B.  Co.,  24  Fla.  417,  5  South. 

i2d. 

Georgia.  Code  1882,  p.  159,  §  719:  "Make 
reasonable  and  Just  rates  of  freight  and  pas- 
senger tariffs,  to  be  observed  by  all  railroad 
companies  doing  business  in  this  state  on  the 
railroads  thereof."  Railroad  v.  Smith,  70  Ga. 
(i94. 

lUhioia.  m.  1878  (Underwood's  Ed.)  p.  114, 
9  §  93:  '*To  make,  for  each  of  the  railroad  cor- 
9  porations  doing  business  in  this  state,  as  soon 
*  as  practicable*  a  schedule  of  reascmable* maxi- 
mum rates  of  charges  for  the  transportation  of 
passengers  and  freights  on  cars  on  each  of 
said  railroads/' 

Iowa.  Laws  1888»  p.  43:  "Make  for  each  of 
the  railroad  corporations,  doing  business  in 
this  state,  as  soon  as  practicable,  a  schedule  of 
i*ea9onable  maximum  rates  of  charges  for  the 
transportation  of  frelj^ht  and  cars  on  each  of 
said  railroads."  Railway  Co.  v.  Dey,  82  Iowa, 
312,  48  N.  W.  9a 

Minnesota.  Laws  1887,  c.  10,  p.  a5:  "In 
case  the  commission  shall  at  any  time  find 
that  any  part  of  the  tariffs  of  rates,  fares, 
charges  or  classifications  so  filed  and  published 
as  hereinbefore  provided,  are  in  any  respect 
unequal  or  unreasonable,  it  shall  have  the 
power,  and  is  hereby  authorized  and  directed 
to  compel  any  common  carrier  to  change  the 
same  and  adopt  such  rate,  fare,  charge  or 
classification  as  said  commission  shall  declare 
to  be  equal  and  reasonable."  State  v.  Chica- 
go, St  P.,  M.  &  O.  Ry.  Co.,  40  Minn.  207,  41 
N.  W.  1047. 

Mississippi.  Laws  18S4,  p.  34,  §  6:  '*ShaU 
so  revise  such  tariffs  as  to  allow  a  fair  and 
'fvMl  ratum  on  the  value  of  such  railroad,  its 


appurtenances  and  equipments,  •  •  ^  and 
to  increase  or  reduce  any  of  said  rates  accord- 
ing aa  experience  and  business  operations  m&y 
show  to  be  Just** 

New  Hampshhre.  Laws  1883,  p.  79.  |  4: 
"Fix  tables  of  maximum  charges  for  the 
transportation  of  passengers  and  freight  upon 
the  several  railroads  operating  within  tills 
state,  and  shall  change  the  same  from  time 
to  time,  as  in  the  Judgment  of  said  board  the 
public  good  may  require;  and  said  rates  shall 
be  binding  upon  the  res];>ective  railroads." 
Merrill  v.  Raikoad  Co.,  63  N.  H.  269. 

North  Dakota.  Laws  1800,  p.  855:  '*In  case 
the  conmiissioners  shall  at  any  time  find  that 
any  part  of  the  tariffs  of  rates,  fares,  charges 
or  classifications,  so  filed  and  published,  ab 
herein  provided,  are  in  any  iespect  unequal  oi 
unreasonable,  they  shall  have  the  power  anO 
are  hereby  authorlssed  and  db»cted  to  compel 
any  common  carrier  to  change  the  same  and 
adopt  such  rate,  chaise  or  classification  as  saici 
commissioners  shall  declare  to  be  equitabl« 
and  reasonable." 

South  Carofina.    Laws  1868,  p.  66:   ''Au-i, 
thorized  and  required  to  make  for  each  of  the| 
railroad  corporations  doing  ^bushiess  in  this« 
state,  as  soon  as  practicable,  a  schedule  of 
reasonable  and  Just  rates  of  charges  for  the 
transportation  of  freights  and  cars  on  each  of 
said  railroads." 

On  the  other  hand,  in— 

Kansas.    Laws  1883,  p.  186, 1 11,  reads: 

"No  railroad  company  shall  charge,  demand 
or  receive  from  any  person,  company  or  cor 
poration,  an  unreasonable  price  for  the  trans- 
portation of  persons  or  property,  or  for  the 
hauling  or  storing  of  freight,  or  for  the  use 
of  its  cars,  or  for  any  privilege  or  service  af- 
forded by  it  in  the  transaction  of  its  business 
as  a  railroad  company.  And  upon  complaint 
in  writing,  made  to  the  board  of  railroad  com- 
missioners, that  an  unreasonable  price  has 
been  charged,  such  board  shall  investigate  said 
complaint,  and  if  sustained  shall  make  a  cer- 
tificate under  their  seal,  setting  forth  what  it 
a  reasonable  charge  for  the  service  renderedt 
which  shall  be  prima  facie  evidence  of  the 
matters  therein  stated." 

Section  18  authorized  an  inquiry  upon  tht 
application  of  parties  named  In  reference  tc 
freight  tariffs,  and  an  adjudication  upon  suck 
inquiry  as  to  the  reasonable  charge  for  sucli 
freights;  section  14  required  a  notice  of  the 
determination  to  be  given  to  the  railroad  com 
pany,  and  a  communication  of  a  failure  ti 
comply  with  such  determination  In  a  report  to 
the  governor;  and  section  19  reads: 

"Any  railroad  company  which  shall  violate 
any  of  the  provisions  of  this  act  shall  forfeit 
for  every  such  offense,  to  the  person,  company, 
or  corporation  aggrieved  thereby,  three  thnes 
the  actual  damages  sustained  by  the  said 
party  aggrieved,  together  with  the  costs  of 
suit  and  a  reasonable  attorney's  fee,  to  ^€ 
fixed  by  the  court;  and  If  an  appeal  be  taken 
from  the  Judgment,  or  any  V>^  Af^f^l^ 
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Bhall  be  the  duty  of  the  appellate  court  to  In- 
clude in  the  judgment  an  additional  reasona- 
ble attorney's  fee  for  seryices  in  appellate 
court  or  courts." 

The  effect  of  these  provisions  was  to  make 
the  determination  of  tlie  commission  prima 
facie  evidence  of  what  were  reasonable  rates, 
and  to  subject  the  railroad  company  failing 
to  respect  such  determination  or  to  prove  error 

«c  tlierein  to  the  large  penalties  prescribed  Ui  sec- 

$  Uon  19. 

•  •Kentucky.  The  act  of  April  6,  1882,  §  1 
(Gen.  St.  p.  1021),  provided  that  "if  any  rail- 
road corporation  shall  wilfully  chai'ge,  collect 
or  receive  more  than  a  just  and  reasonable 
rate  of  toll  or  compensation  for  the  transporta- 
tion of  passengers  or  freight  in  this  state 
•  •  •  it  shall  be  guilty  of  extortion,"  etc. 
Further  sections  created  a  commission,  and  by 
section  10  the  commissioners  were  authorized 
to  hear  and  deteimine  complaints  under  the 
first  and  second  sections  of  this  act,  and  upon 
such  complaint  and  hearing  file  their  award 
with  the  clerk  of  the  circuit  court,  which 
might  be  traversed  by  any  party  dissatisfied, 
and  the  controversy  thereafter  submitted  to 
the  court  for  consideration  and  judgment. 

Massachusetts.  Pub.  St  1882,  p.  603,  S  14: 
"The  board  shall  have  the  general  supervision 
"^f  all  the  railroads  and  railways,  and  shall  ex- 
amine the  same.'*  By  section  15,  if  it  finds  that 
any  corporation  has  violated  the  provisions  of 
the  act,  or  any  law  of  the  commonwealth,  it 
shall  give  notice  thereof  In  writing,  and  if  the 
violation  shall  continue  after  such  notice  shall 
present  the  facts  to  the  attorney-general,  who 
shall  take  such  proceedings  thereon  as  he  may 
deem  expedient.  By  section  193  special  au- 
thority is  given  to  the  board  to  revise  the  tar- 
iffs and  fix  rates  for  the  transportation  of 
milk.  See  Littlefield  y.  Raihroad  Co.,  156 
Mass.  1,  32  N.  E.  859. 

New  York.  6  Rev.  St  c.  39,  contains  the  rail- 
road law  of  the  state.  By  section  157,  the 
board  of  railroad  commissioners  "shall  hkve 
general  supervision  of  all  railroads."  By  sec- 
tion IGl,  If  In  the  judgment  of  the  board  it 
appears  necessary  that  "additional  termimH 
facilities  shall  be  afforded,  or  that  any  change 
of  rates  of  fare  for  transporting  freights  or 
passengers  or  in  the  mode  of  operating  the 
road  or  conducting  its  business,  is  reasonable 
and  expedient  in  order  to  promote  the  secmlty, 
convenience  and  accommodation  of  the  public, 
the  board  shall  give  notice  and  information  in 
writing  to  the  corporation  of  the  improvements 
and  changes  which  they  deem  proper";  and 
^by  section  1G2  "the  supreme  court  at  special 

•  term  shall  have  power  in  its  discretion  In  all 

•  cases  of  ^decision  and  recommendations  by  the 
board  which  are  just  and  reasonable  to  coifi- 
pel  compliance  therewith  by  mandamus,  sub- 
ject to  appeal,"  etc. 

This  last  section  was  enacted  in  1892  (Laws 
1892,  c.  676),  and  prior  thereto,  in  People  v. 
New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y. 
58k  9  N.  XL  856,  it  was  held  that  the  judgment 


of  the  commissioners  was  not  binding  on 
the  railroad  company  in  respect  to  certain  ter- 
minal facilities  ordered,  and  could  not  be  en- 
forced by  mandamus. 

Vermont  Laws  1886^  p.  20,  I  7,  provided 
that  if  any  railroad  company  "unjustly  dis- 
criminates in  its  charges  for  transporting  pas- 
sengers or  freight,  or  usurps  any  authority 
not  granted  by  its  charter,  or  wilfully  refuses 
to  comply  with  any  reasonable  recommenda- 
tioDs  of  said  board  of  commissioners,  or  enters 
into  any  combination  or  conspiracy  with  any 
other  person,  persons,  or  corporation,  whereby 
the  rates  of  charge  for  the  transportation  of 
freight  or  passengers,  or  the  cost  of  commodi- 
ties Is  unduly  increased,  said  commissioners 
shall  give  notice  thereof  in  writing  to  such  cor- 
poration, or  person,  and  if  the  act  complained 
of  is  continued  after  such  notice  the  board 
shall  report  the  same  to  the  then  next  session 
of  the  general  assembly,  and  if  In  their  judg- 
ment such  action  is  Irregular,  may  at  any  time 
make  application  to  the  supreme  or  county 
court  for  any  remedy  warranted  by  law." 

The  legislation  of  other  states  Is  referred  to 
in  the  Fourth  Annual  Report  of  the  Interstate 
Commerce  Ck)mmisslon,  Append.  E.,  p.  243 
et  seq.  It  is  true  that  some  of  these  statutes 
were  passed  after  the  Interstate  commerce 
act,  but  most  were  before,  and  they  all  show 
what  phraseology  has  been  deemed  necessary 
whenever  the  Intent  has  been  to  give  to  the 
commissioners  the  legislative  power  of  fixing 
rates. 

It  is  one  thing  to  inquire  whether  the  rates 
which  have  been  charged  and  collected  are 
reasonable,~that  Is  a  judicial  act;  but  an  en- 
tirely different  think  to  prescribe  rates  which 
shall  be  charged  in  the  future,— that  Is  a  legis- 
lative act  Chicago,  M.  &  St  P.  Ry.  Co.  v.^ 
Minnesota,  134  U.  S.  418,  458,  10  Sup.  Ct.  462,g 
702;  Reagan  v.  Trust  Co.,  154  U.  S.*362.  39T,» 
14  Sup.  Ct.  1047;  Railway  Co.  v.  GUI,  156  U. 
S.  649,  663,  15  Sup.  Ct  484;  Cincinnati,  N. 
O.  &  T.  Ry.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  196,  16  Sup.  Ct.  700; 
Texas  &  P.  Ry.  Co.  v.  Same,  162  U.  S.  197, 
216,  17  Sup.  Ct  666;  Munn  v.  Illinois,  94  U. 
S.  113,  144;  Peik  v.  Railway  Co.,  Id.  IW, 
178;  Express  Cases,  117  U.  S.  1,  29,  6  Sup. 
Ct.  542,  628. 

It  will  be  perceived  that  hi  this  case  the  in- 
terstate commerce  commission  assumed  the 
right  to  prescribe  rates  which  should  control 
In  the  future,  and  their  application  to  the 
court  was  for  a  mandamus  to  compel  the  com- 
panies to  comply  with  thehr  decision;  that  is. 
to  abide  by  their  legislative  determination  as 
to  the  maximum  rates  to  be  observed  in  the 
future.  Now,  nowhere  in  the  interstate  com- 
merce act  do  we  find  words  similar  to  those  in 
the  statute  referred  to,  givhoig  to  the  commis- 
sion power  to  "Increase  or  reduce  any  of  the 
rates";  "to  establish  rates  of  charges";  *no 
make  and  fix  reasonable  and  just  rates  of 
freight  and  passenger  tariffs";  "to  make  a 
schedule   of   reasonable   masimmn  xatea   of 
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charges*';  '*to  fix  tables  of  maximum  char- 
ges"; to  compel  the  carrier  **to  adopt  such 
rate,  charge  or  classification  as  said  commis- 
sioners shall  declare  to  be  equitable  and  rea- 
sonable.** The  power,  therefore,  is  not  ex- 
pressly given.  Whence  then  is  it  deduced? 
In  the  first  section  it  Is  provided  that  "all 
charges  «  •  •  shall  be  reasonable  and 
Just:  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  de- 
clared to  be  unhiwful.'*  Then  follow  sections 
prohibiting  discrimination,  undue  preferences, 
higher  charges  for  a  short  than  for  a  long 
haul,  and  pooling,  and  also  making  provision 
for  the  preparation  by  the  companies  of  sched- 
ules of  rates,  and  requiring  their  publication. 
Section  11  creates  the  interstate  conmiorce 
commission.  Section  12,  as  amended  March 
2,  1888  (25  Stat.  858),  gives  it  autborlty  to  in- 
quire into  the  management  of  the  business  of 
all  common  carriers,  to  demand  full  and  com- 
plete information  from  them,  and  adds,  "and 
^the  commission  is  hereby  authorized  to  exe- 
gcnte  and  enforce  the  provisions  of  this  act.*' 
•  And  the  argument  is  that,  in  enforcing  and 
executing  the  provisions  of  the  act,  it^  to  exe- 
cute and  enforce  the  law  as  stated  in  the 
first  section,  which  is  that  all  charges  shall  be 
reasonable  and  Just,  and  that  every  unjust 
and  unreasonable  charge  Is  prohibited;  that 
It  cannot  enforce  this  mandate  of  the  law 
without  a  determination  of  what  are  reason- 
able and  Just  charges,  and,  as  no  other  tri- 
bunal is  created  for  such  determination,  there- 
fore it  must  be  implied  that  it  is  authorized  to 
make  the  determination,  and,  having  made  it, 
apply  to  the  courts  for  a  mandamus  to  com- 
pel the  enforcement  of  such  determination.  In 
other  words,  that  though  congress  has  not,  in 
terms,  given  the  commission  the  power  to  de- 
termine what  are  Just  and  reasonable  rates  for 
the  future,  yet,  as  no  other  tribunal  has  been 
provided,  It  must  have  Intended  that  the  com- 
mission should  exercise  the  power.  We  do 
not  think  this  argument  can  be  sustained.  If 
there  were  nothing  else  In  the  act  than  the 
first  section,  commanding  reasonable  rates, 
and  the  twelfth,  empowering  the  commission 
to  execute  and  enforce  the  provisions  of  the 
act,  we  should  be  of  the  opinion  that  congress 
did  not  intend  to  give  to  the  commission  the 
power  to  prescribe  any  tariff,  and  determine 
what  for  the  future  should  be  reasonable  and 
Just  rates.  The  power  given  is  the  power  to 
execute  and  enforce,  not  to  legislate.  The 
power  given  is  partly  Judicial,  partly  execu- 
tive and  administrative,  but  not  legislative. 
Pertinent  In  this  respect  are  these  observa- 
tions of  counsel  for  the  appellees: 

"Article  2.  §  3,  of  the  constitution  of  the 
United  States,  ordains  that  the  president  'shall 
take  care  that  the  laws  be  faithfully  execut- 
ed.' The  act  to  regulate  commerce  is  one  of 
those  laws.  But  it  will  not  be  argued  that  the 
president,  by  implication,  possesses  the  power 
to  make  rates  for  carriers  engaged  in  inter- 
state commerce.  •  •  ♦ 
'The  first  section  simply  enacted  the  com- 


mon-law requirement  that  all  charges  shall  bo 
reasonable  and  Just  For  more  than  a  hun- 
dred years  It  has  been  the  affirmative  duty  of 
the  courts  to  execute  and  enforce'  the  common- 
law  requirement  that  *all  charges  shall  be  rea- 
sonable and  Just,'  and  yet  it  haa  never  been 
claimed  that  the  courts,  by  implication,  pos-d 
ressed  the  power  to  make  rates  for  carriers."  g 
*But  the  power  of  fixhig  rates  under  the  in-* 
terstate  commerce  act  is  not  to  be  determined 
by  any  mere  considerations  of  omission  or  im- 
plication. Hie  act  contemplates  the  fixing  of 
rates,  and  recognizes  the  authority  in  which 
the  power  exists.  Section  6  provides,  among 
other  things,  'that  every  conunon  carrier  sub- 
ject to  the  provisions  of  this  act  shall  print  and 
keep  open  to  puWc  inspection  schedules  show- 
ing the  rates  and  taiea  and  charges  for  the 
transportation  of  passoigers  and  property 
which  any  such  conunon  carrier  has  establish- 
ed and  which  are  in  force  at  the  time  upon 
its  route.  •  •  •  Such  schedule  shall  be 
plainly  printed  in  large  type,  and  copies  for 
the  use  of  the  public  shall  be  posted  in  two 
public  and  conspicuous  places,  in  every  depot, 
station  or  office  of  such  carrier  where  pas- 
sengers or  freight,  respectively,  are  received 
for  transportation,  in  such  form  that  they  shall 
be  accessible  to  the  public  and  can  bo  con- 
veniently inspected.    •    •    • 

'"No  advance  shall  be  made  in  the  rates, 
fares  and  charges  which  have  been  established 
and  published  as  aforesaid  by  any  common 
carrier  in  compliance  with  the  requirements  of 
this  section,  except  after  ten  days'  public  no- 
tice, which  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares 
or  charges  will  go  into  effect;  and  the  pro- 
posed changes  shall  be  shown  by  printing  new 
schedules,  or  shall  be  plainly  indicated  jipon 
the  schedules  in  force  at  the  time  and  kept 
open  to  public  hispection.  Reductions  in  such 
published  rates,  fares  or  charges  shall  only  be 
made  after  three  days'  previous  public  notice, 
to  be  given  in  the  same  manner  that  notice  of 
an  advance  in  rates  must  be  given. 

"And  when  any  such  common  carrier  shall 
have  established  and  published  its  rates,  fares 
and  charges  in  compliance  with  the  provisions 
of  this  section,  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand,  collect  or 
receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  services  in 
connection  therewith,  than  Is  specified  in  such 
published  schedule  of  rates,  fares  and  charges  ^ 
as  may  at  the  time  be  in  force.  g 

•"Every  common  carrier  subject  to  the  pro-« 
visions  of  this  act  shall  file  with  the  commis- 
sion hereinafter  provided  for,  copies  of  its 
schedules  of  rates,  fares  and  charges  which 
have  been  established  and  published  in  com- 
pliance with  the  requirements  of  this  section, 
and  shall  promptly  notify  said  commission  of 
all  changes  made  in  the  same.  Bvery  such 
common  carrier  shall  also  file  with  said  com- 
mission copies  of  all  contracts,  agreements  or 
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arraDgementB  with  other  common  carriers  in 
relation  to  any  traffic  affected  by  the  provi- 
sions of  this  act  to  which  it  may  be  a  party. 
And  in  cases  where  passengers  and  freight 
pass  oyer  continuous  lines  or  routes  operated 
by  more  than  one  common  carrier,  and  the  sev- 
eral conmion  carriers  operating  such  lines  or 
routes  establish  Joint  tariffs  of  rates  or  fares 
or  charges  for  such  continuous  lines  or  routes, 
copies  of  such  joint  tariffs  shall  also,  in  like 
maimer,  be  filed  with  said  commission.  Such 
joint  rates,  fares  and  charges  on  such  contin- 
uous lines  so  filed  as  aforesaid  shall  be  made 
public  by  such  common  carriers  when  directed 
by  said  commission,  in  so  far  as  may,  in  the 
judgment  of  the  commission,  be  deemed  prac- 
ticable; and  said  commission  shall  from  time 
to  time  prescribe  the  measure  of  publicity 
which  shall  be  given  to  such  rates,  fares  and 
charges,  or  to  such  part  of  them  as  it  may 
deem  it  practicable  for  such  common  carriers 
to  publish,  and  the  places  in  which  they  shall 
be  published. 

**No  advance  shall  be  made  in  joint  rates, 
fares  and  charges,  shown  upon  joint  tariffs, 
except  after  ten  days*  notice  to  the  commis- 
sion, which  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares 
or  charges  will  go  into  effect.  No  reduction 
shall  be  made  In  joint  rates,  fares  and  charges, 
except  after  three  days*  notice,  to  be  given 
to  the  commission  as  is  above  provided  in  the 
case  of  an  advance  of  joint  rates.  The  com- 
mission may  make  public  such  proposed  ad- 
vances, or  such  reductions,  in  such  manner  as 
may.  In  Its  judgment,  be  deemed  practicable, 
and  may  prescribe  from  time  to  time  the  meas- 
ure of  publicity  which  common  caniers  shall 
^  give  to  advances  or  reductions  in  joint  tariffs, 
g  "It  shall  be  unlawful  for  any  common  car- 
•  rler,  party  to  any  •joint  tariff,  to  charge,  de- 
mand, collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  the 
transportation  of  persons  or  property,  or  for 
any  services  In  connection  therewith,  between 
any  points  as  to  which  a  joint  rate,  fare  or 
charge  is  named  thereon  than  Is  specified  in 
the  schedule  filed  with  the  commission  in  force 
at  the  time. 

"The  commission  may  determine  and  pre- 
scribe the  form  in  which  the  schedules  required 
by  this  section  to  be  kept  open  to  public  in- 
spection shall  be  prepared  and  arranged,  and 
may  change  the  form  from  time  to  time  as 
shall  be  found  expedient.*' 

Finally,  the  section  provides  that,  if  any 
common  carrier  fails  or  neglects  or  refuses  to 
file  or  publish  Its  schedules  as  provided  in  the 
section,  it  may  be  subject  to  a  writ  of  man- 
damus issued  In  the  name  of  the  people  of  the 
United  States  at  the  relation  of  the  commis- 
sion. Now,  but  for  this  act  it  would  be  un- 
questioned that  the  carrier  had  the  right  to 
prescribe  Its  tariff  of  rates  and  charges,  sub- 
ject to  the  limitation  that  such  rates  and  ^ar^ 
ges  should  be  reasonable.  This  section  6  rec- 
ognizes that  right,  and  provides  for  its  con- 


tinuance. It  speaks  of  schednlefl  Showing 
rates  and  fares  and  charges  which  the  common 
carrier  "has  established  and  which  are  in 
force."  It  does  not-  say  that  the  schedules 
thus  prepai-ed,  and  which  are  to  be  submitted 
to  the  commission,  are  subject,  in  aniy  way,  to 
the  latter*s  approval.  Filing  with  the  conunis- 
sion  and  publication  by  posting  in  the  various 
stations  are  all  that  is  requhred,  and  are  the 
only  Umitations  placed  on  the  carrier  in  re- 
spect to  the  fixing  of  its  tariff.  Not  only  is 
It  thus  plainly  stated  that  the  rates  are  those 
which  the  carrier  shall  establish,  bat  the  pro- 
hibitions upon  change  are  limited  in  ttaecase of 
an  advance  by  10  days'  public  notice,  and  on 
reduction  by  3  days.  Nothing  \b  said  about 
the  concurrence  or  approval  of  the  commission, 
but  they  are  to  be  made  at  the  will  of  the  car- 
rier. Not  only  are  there  these  provisions  in 
reference  to  the  tariff  upon  its  own  line;  but, 
further,  when  two  carriers  shall  unite  In  a 
joint  tariff  (and  such  union  is  nowhere  made 
obligatory,  but  is  simply  peimissive),  the  re-^ 
quirement  is  only  that  such  joint  tariff  shall  • 
be  filed  with  the  commiS8ion,*and  nothing  bat<^ 
the  kind  and  extent  of  publication  thereof  Is 
left  to  the  discretion  of  the  commission. 

It  will  be  perceived  that  the  section  contem- 
plates a  change  in  rates,  either  by  Increase  or 
reduction,  and  provides  the  conditions  there- 
for; but  of  what  significance  is  the  grant  of 
this  privilege  to  the  carrier,  if  the  future  rate 
has  been  prescribed  by  an  order  of  the  com- 
mission, and  compliance  with  that  order  en- 
forced by  a  judgment  of  the  court  in  man- 
damus? The  very  idea  of  an  order  prescrib- 
ing rates  for  the  future,  and  a  judgment  of 
the  court  directing  compliance  with  that  order, 
is  one  of  permanence.  Ck)uld  anything  be  more 
absurd  than  to  ask  a  judgment  of  the  court  In 
mandamus  proceedings  that  the  defendant 
comply  with  a  certain  order,  unless  it  elects 
not  to  do  so?  The  fact  that  the  carrier  is 
given  the  power  to  establish  In  the  first  In- 
stance, and  the  right  to  change,  and  the  con- 
ditions of  such  change  specified,  is  irresistible 
evidence  that  this  action  on  the  part  of  the 
carrier  is  not  subordinate  to,  and  dependent 
upon  the  judgment  of,  the  commission. 

We  have  therefore  these  considerations  pre- 
sented: First  The  power  to  prescribe  a  tariff 
of  rates  for  carriage  by  a  common  carrier  is  a 
legislative,  and  not  an  administrative  or  judi- 
cial, function,  and,  having  respect  to  the  larfze 
amount  of  property  invested  in  railroads,  the 
vaiious  companies  engaged  therein,  the  thou- 
sands of  miles  of  road,  and  the  millions  of 
tons  of  freight  carried,  the  varying  and  di- 
verse conditions  attaching  to  such  carriage.  Is 
a  power  of  supreme  delicacy  and  importance. 
Second.  That  congress  has  transferred  such  a 
power  to  any  administrative  body  Is  not  to  be 
presumed  or  implied  from  any  doubtful  and 
uncertain  language.  Hie  words  and  phrases 
efficacious  to  make  such  a  delegation  of  power 
are  well  understood,  and  have  been  frequently 
used,  and,  if  congress  had  intended  to  grant 
such  a  power  to  the  Interstate  conunerce  com- 
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mteslon,  it  cannot  be  doubted  that  It  would 
have  nsed  language  open  to  no  misconstruc- 
tion, but  clear  and  direct.  Third.  Incorporat- 
ing Into  a  statute  the  common-law  obligation 
resting  upon  the  carrier  to  make  all  Its  charges 
•9  reasonable  and  Just,  and  directing  the  com- 
g  mission   to   execute  and   enforce   the   provi- 

•  sions  of  the  act,  does  not  by*lmplicatlon  carry 
to  the  commission,  or  Invest  it  with  the  power 
to  exercise,  the  legislative  function  of  prescrib- 
ing rates  which  shall  control  in  the  future. 
Fourth.  Beyond  the  inference  which  irresistibly 
follows  from  the  omission  to  grant  in  express 
terms  to  the  commission  this  power  of  fixing 
rates  is  the  clear  language  of  section  6,  recog- 
nizing the  right  of  the  carrier  to  establish 
rates,  to  increase  or  reduce  them,  and  prescrib- 
ing the  conditions  upon  which  such  Increase  or 
reduction  may  be  made,  and  requiring,  as  the 
only  conditions  of  Its  actlon—Pirst,  publication; 
and,  second,  the  filing  of  the  tariff  with  the 
commission.  The  grant  to  the  commission  of 
the  power  to  prescribe  the  form  of  the  sched- 
ules, and  to  direct  the  place  and  manner  of 
publication  of  Joint  rates,  thus  specifying  the 
scope  and  limit  of  its  functions  in  this  respect, 
strengthens  the  conclusion  that  the  power  to 
prescribe  rates  or  fix  any  tariff  for  the  future 
Is  not  among  the  powers  granted  to  the  com- 
mission. 

These  considerations  convince  us  that  under 
the  Interstate  commerce  act  the  commission 
has  no  power  to  prescribe  the  tariff  of  rates 
which  shall  control  in  the  futm-e,  and  there- 
fore cannot  invoke  a  Judgment  in  mandamus 
from  the  courts  to  enforce  any  such  tariff  by 
it  prescribed. 

But  has  the  commission  no  functions  to  per- 
form In  respect  to  the  matter  of  rates,  no 
power  to  make  any  inquiry  in  respect  there- 
to? Unquestionably  it  has,  and  most  impor- 
tant duties  in  respect  to  this  matter.  It  Is 
charged  with  the  general  duty  of  Inquiring  as 
to  the  management  of  the  business  of  railroad 
companies,  and  to  keep  Itself  Informed  as  to 
the  manner  in  which  the  same  is  conducted, 
and  has  the  right  to  compel  complete  and  full 
Information  as  to  the  manner  In  which  such 
carriers  are  transacting  their  business.  And, 
with  this  knowledge,  U  is  charged  with  the 
duty  of  seeing  that  there  is  no  violation  of 
the  long  and  short  haul  clause;  that  there  is 
no  discrimination  between  individual  shippers, 
and  that  nothing  is  done,  by  rebate  or  any 
other  device,  to  give  preference  to  one  as 
against  another;  that  no  undue  preferences 
are  given  to  one  r^nce  or  places  or  individual 
v.or  class  of  individuals,  but  that  in  all  things 
g  that  equality  of  right,  which  is  the  great  pur- 

•  pose  of  the  Interstate  •commerce  act,  shall  be 
secured  to  all  shippers.  It  must  also  see  that 
that  publicity  which  is  required  by  section  6 
is  observed  by  the  railroad  companies.  Hold- 
ing the  railroad  companies  to  strict  compliance 
with  all  these  statutory  provisions,  and  en- 
forcing obedience  to  all  these  provisions,  tends, 
as  observed  by  Commissioner  Cooley  In  Re 
CShlcago,  St  P.  &  K.  C.  Ry.  Co.,  2  Interst. 


Ck)zmnerce  Com.  R.  231,  201,  to  both  reason- 
ableness and  equality  of  rate,  as  contemplated 
by  the  interstate  commerce  act 

We  have  not  overlooked  the  statute  of  Ne- 
braska, nor  the  decision  of  the  supreme  court 
of  that  state  in  respect  thereto.  This  statute 
was  approved  March  31, 1887,  a  few  weeks  aft- 
er the  passage  of  the  interstate  commerce  act 
(Laws  Neb.  1887,  p.  5^),  and  was  obviously 
largely  patterned  upon  that  act  Hie  general 
obligations  incorporated  into  that  act  in  re- 
spect to  reasonableness  of  rates,  prohibitions 
of  discrimination,  undue  preferences,  etc.,  are 
all  in  the  Nebraska  statute.  A  commission, 
called  "a  board  of  transportation,"  is  also  pro- 
vided for  (section  11),  and  is  charged  with  the 
general  duty  of  enforcing  the  act  and  super- 
vising the  railroad  companies  in  the  state. 
Section  17,  which  is  more  full  and  specific 
than  any  to  be  found  in  the  Interstate  com- 
merce act,  provides  that  *'sald  board  shall  have 
the  general  supervision  of  all  railroads  operat- 
ed by  steam  in  the  state,  and  shall  inquire 
into  any  neglect  of  duty  or  violation  of  any 
of  the  laws  of  this  state  by  railroad  corpora- 
tions. *  *  *  It  shall  carefully  investigate 
any  complaint  made  In  writing,  and  under 
oath,  concerning  any  lack  of  facilities,  •  •  • 
or  against  any  unjust  discrimination  against 
either  any  person,  firm,  or  corporation  or  lo- 
cality, either  in  rates,  facilities  furnished  or 
otherwise;  and  whenever,  in  the  Judgment 
of  said  board  •  •  *  any  change  Ui  the 
mode  of  conducting  its  business  or  operating 
its  road  Is  reasonable  and  expedient  in  order 
to  promote  the  security  and  accommodation  of 
the  public,  or  in  order  to  prevent  unjust  dis- 
criminations against  either  persons  or  places; 
it  shall  make  a  finding  of  the  facts,  and  an  or- 
der requiring  said  railroad  corporation  to  makeoo 
such  repairs,  improvements,"  etc  g 

*In  State  v.  Fremont,  B.  &  M.  V.  R.  Co.,  22  • 
Neb.  313,  35  N.  W.  118,  it  appeared  that  the 
board  of  transportation  had  found  that  cer- 
tain rates  enforced  upon  the  road  of  the  de- 
fendant company  were  excessive,  and  that  cct- 
tain  other  rates,  less  than  those  In  force,  were 
reasonable  and  Just  On  application  to  the 
supreme  court  it  was  held  that  the  state  was 
entitled  to  a  mandamus  compelling  obedience 
to  such  determination,  the  court  observing 
(page  320,  22  Neb.,  and  page  123,  35  N.  W.): 
"In  the  case  under  consideration  the  board 
found  that  the  rates  and  charges  of  the  re- 
spondent were  excessive,— in  other  words,  that 
there  was  unjust  discrimination  against  that 
part  of  the  state;  and,  having  so  found,  the 
board  Is  clothed  with  ample  power  to  require 
such  railway  company  to  reduce  its  rates  and 
charges.  The  power  of  the  board,  therefore, 
to  establish  and  regulate  rates  and  charges  up- 
on railways  within  the  state  of  Nebraska  is 
full,  ample,  and  complete." 

Without  criticising  in  the  least  the  logic  of 
this  decision,  it  is  enough  to  say  that  it  is 
based  upon  a  section  which  gives  wider  and 
more  comprehensive  power  to  the  supervising 
board  than  is  given  in  the  Interstate  commerce 
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act  to  the  commission,  and  does  not  justify  the 
inference  that  the  latter  has  the  tame  power 
In  respect  to  prescribing  rates  that  by  such  de- 
cision was  declared  belonging  to  the  Xebraslxa 
board  of  transportation. 

Some  reliance  was  placed  in  the  argument 
on  this  sentence,  found  in  the  opinion  of  this 
court  In  Cincinnati.  N.  O.  &  T.  Ry.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S.  ISi, 
196,  16  Sup.  Ct.  700,  705:  "If  the  commission, 
instead  of  witliholding  Judgment  in  such  a 
matter  until  an  issue  shall  be  made  and  the 
facts  found,  itself  fixes  a  rate,  that  rate  is 
prejudged  by  the  commission  as  reasonable." 
And  it  is  thought  that  this  court  meant  there- 
by that,  while  the  commission  was  not  In  the 
first  Instance  authorized  to  fix  a  rate,  yet  that 
it  could,  whenever  complaint  of  an  existing 
rate  was  made,  give  notice  and  direct  a  hear- 
ing, and  upon  such  hearing  determine  whether 
the  rate  established  was  reasonable  or  unrea- 
sonable, and  also  what  would  be  a  reasonable 
^  rate  if  the  one  prescribed  was  found  not  to  be, 
g  and  that  such  order  could  be  made  the  basis 
*  of  adjudgment  In  mandamus  requiring  the  car- 
rier thereafter  to  conform  to  such  new  rate. 
And  the  argument  is  now  made,  and  made 
with  force,  that,  while  the  conmilssion  may  not 
have  the  legislative  power  of  establishing  rates, 
it  has  the  Judicial  power  of  determining  that  a 
rate  already  established  Is  unreasonable,  and 
with  it  the  power  of  determining  what  should 
be  a  reasonable  rate,  and  enforce  its  Judgment 
in  this  respect  by  proceedings  In  mandamus. 

The  vice  of  this  argument  is  that  It  is  build- 
ing up  indirectly,  and  by  implication,  a  pow- 
er which  is  not,  in  terms,  granted.  It  is  not 
to  be  supposed  that  congress  would  ever  au- 
thorize an  administrative  body  to  establish 
rates  without  inquiry  and  examination;  to 
evolve,  as  it  were,  out  of  its  own  conscious- 
ness, the  satisfactory  solution  of  the  dliiicult 
problem  of  Just  and  reasonable  rates  for  all 
the  various  roads  in  the  country.  And,  if  it 
had  intended  to  grant  the  power  to  establish 
rates,  it  would  have  said  so  In  unmistal^able 
terms.  In  this  connection  it  must  be  borne  In 
mind  that  the  commission  is  not  limited  In  its 
inquiry  and  action  to  cases  in  which  a  formal 
complaint  has  been  made,  but,  under  section 
13,  "may  institute  any  inquiry  on  its  own  mo- 
tion in  the  same  manner  and  to  the  same  ef- 
fect ajB  though  complaint  had  been  made.** 
By  section  14,  whenever  an  investigation  is 
made  by  the  commission  it  becomes  its  duty 
to  make  a  report  In  writing,  which  shall  in- 
clude a  finding  of  the  facts  upon  which  its 
conclusions  are  based,  together  with  a  recom- 
mendation as  to  what  reparation,  if  any,  ought 
to  be  made  to  any  party  or  parties  who  may 
be  found  to  have  been  injured.  And  by  sec- 
tions 15  and  16,  if  it  appears  to  the  satisfac- 
tion of  the  commission  that  anything  has 
been  done  or  omitted  to  be  done  in  violation 
of  the  provisions  of  the  act,  or  of  any  law 
cognizable  by  the  commission,  it  is  made  its 
duty  to  cause  a  copy  of  its  report  to  be  de- 
ilvered  to  the  carrier,  with  notice  to  desist. 


and,  falling  that,  to  apply  to  the  coarts  for  an 
order  compelling  obedience.  There  la  notli- 
Ing  in  the  act  requiring  the  commission  to 
proceed  singly  against  each  railroad  com- 
pany for  each  supposed  or  alleged  violation 
of  the  act  In  this  very  case  the  order  of 
the  commission  was  directed  against  a  score 
or  more  of  companies,  and  determined  the 
maximum  rates  on  half  a  dozen  classee  of 
freight  from  Cincinnati  and  Chicago,  respec- 
tively, to  several  named  Southern  points  and 
the  territory  contiguous  thereto,  so  that  if 
the  power  exists,  as  is  claimed,  there  would 
be  no  escape  from  the  conclusion  that  it 
would  be  within  the  discretion  of  the  conunis- 
sion  of  its  own  motion  to  suggest  that  the 
interstate  rates  on  all  the  roads  in  the  coun- 
try were  unjust  and  unreasonable,  notify  the 
several  roads  of  such  opinion,  direct  a  hear- 
ing, and  upon  such  hearing  make  one  general 
order,  reaching  to  every  road  and  covering 
every  rate.  It  will  never  do  to  make  a  provi- 
sion prescribing  the  mode  and  manner  ap- 
plicable to  all  investigations  and  all  actions 
equivalent  to  a  grant  of  power  in  reference 
to  some  specific  matter  not  otherwise  con- 
ferred. 

Again,  It  is  said  that  this  court.  In  Interstate 
Commerce  Conmilssion  v.  Baltimore  &  O.  B. 
Co.,  145  U.  S.  263,  276,  12  Sup.  Ct  844,  de- 
clared that  "the  prUicipal  objects  of  the  inter- 
state commerce  act  were  to  secure  Just  and 
reasonable  charges  for  transportation;  to  pro- 
hibit," etc.  But  this  by  no  means  carrlea  with 
it  any  suggestion  that  the  way  by  which  un- 
just and  unreasonable  rates  were  to  be  pre- 
vented was  by  intrusting  to  the  commission 
the  power  to  prescribe  what  should  be  char- 
ged. 

Still  again,  it  is  urged  that  the  commission 
has  decided  that  it  possesses  this  power,  and 
has  acted  upon  such  decision,  and  an  appeal 
is  made  to  the  rule  of  contemporaneous  con- 
struction. But  it  would  be  strange  if  an  ad- 
ministrative body  could  by  any  mere  process 
of  construction  create  for  itself  a  power  which 
congress  had  not  given  to  it  And,  indeed, 
an  examination  of  the  decisions  of  the  com- 
mission discloses  this  curious  fact  In  the 
early  case  of  Thatcher  v.  Canal  Co.,  1  Interst 
Commerce  Com.  R.  152,  156,  a  case  heard  and 
decided  In  July  of  the  year  In  which  the  com- 
mission was  created,  the  commission  declin- 
ed, for  lack  of  evidence,  to  fix  certain  ratea, 
saying:  "It  is  therefore  impossible  to  fix 
them  In  this  case,  even  if  the  commission  had 
power  to  make  rates  generally,  which  it  has 
not  Its  power  in  respect  to  rates  is  to  deter- 
mine whether  those  which  the  roads  impose 
are  for  any  reason  in  conflict  with  the  stat- 
ute." ^ 

Again,  it  will  be  perceived  that  nowhere  in  g 
the  act  is  there^ny  suggestion  of  a  maximum  * 
or  minimum  rate.  The  first  section  declares 
that  the  rates  shall  be  reasonable  and  Jnat 
and  prohibits  every  unreasonable  and  unjust 
charge.  Xow,  the  rate  may  be  unreasonable 
because  It  is  too  low  as  well  as  because  it  la 
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too  high.  In  the  former  case  It  is  unreasona- 
ble ana  unjust  to  the  stockholder,  and  In  the 
latter  to  the  shipper.  It  was  declared  by  this 
court  In  Turnpike  Co.  v.  Sandford,  IW  U.  S. 
578,  597.  17  Sup.  Ct.  IDS,  that.  In  determin- 
ing the  question  of  reasonableness,  *Mts  duty 
Is  to  take  Into  consideration  the  interests  both 
of  the  public  and  of  the  owner  of  the  prop- 
erty"; but  In  the  matter  of  Chicago,  St  P.  & 
K.  C.  Ry.  Co.,  supra,  the  commission  held  that 
it  had  no  power  to  order  rates  to  be  Increased 
upon  the  ground  that  they  were  so  low  that 
r)ersistencc  In  them  would  be  ruinous.  The 
opinion  In  that  case,  prepared  by  Commission- 
er Cooley.  and  with  his  usual  ability,  while 
sookiug  to  prove  that  under  the  provisions 
of  the  statute  the  commission  has  no  power 
to  prescribe  a  minimum  or  to  establish  an 
absolute  rate,  but  only  to  fix  a  maximum 
rnte,  goes  on  further  to  show  how  the  opera- 
tion of  other  provisions  of  the  act  tends  to  se- 
cure just  and  reasonable  rates.  Were  ft  not 
for  Its  length,  we  should  be  glad  to  quote  all 
that  he  says  on  the  subject.  We  think  that 
nearly  all  of  tlie  argument  which  he  makes 
to  show  that  the  commission  has  no  power 
to  fix  a  minimum  or  establish  an  absolhte  rate 
goes  also  to  show  that  It  has  no  power  to  pre- 
scribe any  tariff,  or  fix  any  rate  to  control  In 
the  future. 

Our  conclustoQ,  then,  Is  that  congress  has 
not  conferred  upon  the  commission  the  leg- 
islative power  of  prescribing  rates,  either 
maximum  or  minimum  or  absolute.  As  It  did 
not  give  the  express  power  to  the  commis- 
sion. It  did  not  Intend  to  secure  the  same  re- 
sult Indirectly  by  empowering  that  tribunal 
to  determine  what  In  reference  to  the  past 
was  reasonable  and  just,  whether  as  maxi- 
mum, minimum,  or  absolute,  and  then  ena- 
ble it  to  obtain  from  the  courts  a  peremptory 
order  that  la  the  future  the  railroad  compa- 
^nles  should  follow  the  rates  thus  determined 
p  to  have  been  In  the  past  reasonable  and  Just. 
•  The  question  certified  must  be  answered  In 
the  negative,  and  it  is  so  ordered. 

\fr.  Justice  HARLAN  dissented. 


(167  u.  s.  871) 

CITY   OF  NEW   ORLEANS   v.    CITIZENS' 

BANK  OF  LOUISIANA. 

(May  24,  1897.) 

No.  lOS. 

JUDGVENTS— RB8  JUPICATA —TAXATION  OP  BANKS. 

—Exemptions. 

1.  As  each  of  the  several  divisions  of  the  civil 
district  court  of  the  parish  of  Orleans  has  ple- 
nary jurisdiction  over  the  causes  allotted  it  for 
decision,  tiie  jud^ent  of  one  of  the  divisions  may 
become  tlie  suiiject-mntter  of  res  judicata. 

2.  Where  a  second  suit  to  enjoin  the  collection 
of  a  tax  is  against  the  successors  in  ofUce  of 
those  officers  who  were  defendants  in  the  first 
suit,  by  the  same  party,  there  is  identity  of  par^ 
tin. 

3.  Where  the  relief  prayed  by  a  bank  was  that 
certain  tax  assessments  be  decreed  "void  and 
nult"  and  be  '^canceled  and  annulled/*  a  judg- 


ment granting  that  relief  must  be  regarfed  as 
based  on  a  charter  exemption  set  up  by  plaintiff, 
though  It  was  averred  that  the  assessments,  be- 
sides "being  illegal  and  without  warrant  of  law, 
were  excessive";  there  being  no  prayer  for  the 
reduction  of  an  excessive  assessment,  and  that  re- 
lief, which  Is  provided  as  to  such  assessments,  not 
being  granted,  ,        „    ^,        ^     ^ 

4.  A  judgment  enjoining  the  collection  of  a  tax 
against  a  bank  for  a  particular  year  on  the 
ground  of  a  charter  exemption  is  conclusive  as 
to  the  right  to  the  exemption  for  future  years, 
where  it  is  claimed  upon  Identically  the  same 
facts. 

5.  There  is  no  rule  of  public  policy  which  pre- 
vents the  principle  of  res  judicata  from  applying 
to  controversies  between  the  state  and  other  par- 
ties as  to  taxation. 

6.  An  exemption  of  the  capital  of  a  corporation 
does  not,  of  necessity,  include  the  exemption  of 
the  shareholders  on  their  shares,  and  an  adjudi- 
cation as  to  the  former  exemption  is  not  conclu- 
sive as  to  the  latter.  .   •.     . 

7.  By  the  charter  of  the  Citizens*  Bank  of 
Louisiana  the  subscribers  to  the  stock  did  not 
pay  for  their  subscriptions  in  cash,  but  evidenced 
the  amount  thereof  by  Interest-bearing  notes  pay- 
able in  installments  maturing  many  years  ahead, 
the  payment  of  which  was  secured  by  a  mort- 
gage on  real  estate  and  slaves.  The  working  capi- 
tal of  the  bank  was  procured  by  a  loan  from  the 
state  to  the  bank  of  its  bonds,  which  were  In- 
dorsed by  the  bank,  and  by  it  sold  in  open  mar- 
ket. To  secure  the  payment  of  these  state  bonds 
the  bank  pledged  afi  the  notes  furnished  by  its 
stockholders  for  the  amount  of  their  stock  sub- 
scriptions, as  well  as  the  mortgages  securing 
them.  Held,  that  the  capital  of  the  bank  consist- 
ed of  the  money  derived  from  the  sale  of  the 
state  bonds,  and  not  from  the  subscriptions  and 
stock  mortgages  by  which  they  were  secured,  and 
therefore  the  mortgaged  property  bought  in  by 
the  bank  under  foreclosure  proceedings  does  not 
constitute  a  part  of  its  capital,  and  a  judgment 
that  the  capital  is  exempt  from  taxation  is  not 
conclusive  as  to  the  exemption  of  such  real  es- 
tate; nor  did  the  fact  that  the  charter  authorized 
the  subscribers  to  borrow  from  the  bank  on  their 
stock  a  certain  amount  of  the  capital  afforded 
by  a  sale  of  the  bonds  make  the  stock  mortgages 
an  investment  of  the  capital. 

8.  A  judgment  establishing  the  nonliability  of 
a  bank  to  taxation  on  its  capital  and  its  bank- 
ing house  and  furniture  does  not  embrace  immu- 
nity from  the  payment  of  a  license  tax. 

Mr.  Chief  Justice  ii'uUer.  Mr.  Justice  Brown, 
and  Mr.  Justice  Peckham  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Samuel  L.  Gilmore,  for  appellant.  Wm.  A. 
Maury,  for  appellee.  ci 

•Mr.  Justice  WHITE  delivered  the  opinion  of? 
the  court. 

Under  the  taxing  laws  of  the  state  of  Louisi- 
ana, real  estate  held  or  owned  by  banking  cor- 
porations is  assessed  like  the  same  class  of 
property  owned  by  other  citizens,  but  special 
provision  is  made  for  the  assessment  in  other 
respects  of  the  capital  of  the  banks,  as  follows: 

"That  no  assessment  shall  hereafter  be  made 
under  that  name,  on  the  capital  stock  of  any 
national  bank,  state  bank,  banking  company, 
banking  firm  or  banking  association,  whose 
capital  stock  Is  r^resented  by  shares,  but  the 
shares  shall  be  assessed  at  their  actual  value 
as  shown  by  the  books  of  the  bank,  or  banks, 
to  the  shareholders,  who  appear  as  such  upon 
the  books,  regardless  of  any  transfer  not  reg- 
istered or  entered  upon  the  books,  and  It  shall 
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g  be  the  duty  of  the  presideut^  or  other  officer 

*  to  famish  to  the  assessor  a  complete  list  of 
those  who  are  borne  upon  the  books  as  share- 
holders; and  all  taxes  so  assessed  shall  be 
paid  by  the  bank,  company,  firm,  association 
or  corporation,  which  shall  be  entitled  to  col- 
lect the  amounts  from  the  shareholders  or  their 
transferees;  all  real  estate  owned  by  the  bank, 
company,  firm,  association  or  corporation  shall 
be  assessed  directly  to  the  bank,  company, 
firm,  association  or  corporation,  and  the  pro 
rata  of  such  direct  property  taxed,  proportion- 
ed to  each  share  of  capital  stock,  shall  be  de- 
ducted from  the  amount  of  taxes  assessed  to 
that  share  under  this  section. 

'*Siich  assessment  shaU  be  made  where  the 
bank,  &c.,  is  located,  and  not  elsewhere, 
whether  the  shareholders  reside  there  or  not. 
The  said  book  value  shall  be  ascertained  upon 
«i  statement  duly  sworn  to  by  the  president, 
cashier  or  secretary,  and  chairman  of  finance 
committee,  or  In  the  absence  of  such  latter 
officer  then  by  one  of  the  directors,  showing 
the  assets  in  detail,  and  the  valuation  placed 
apon  each,  and  said  valuation  shall  be  at  a 
fair  market  value.  The  sworn  statement  of 
the  bank's  condition  made  next  preceding  the 
date  of  listing  shall  be  the  basis  of  assess- 
ment Any  president  or  other  officer  who 
shall  refuse  or  fail  to  deliver  the  said  list  of 
shareholders,  and  said  statement  of  book  val- 
ue and  of  bank's  condition,  within  the  first 
twenty  days  of  January  of  each  year  to  the 
assessor,  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished  by  fine  or  im- 
prisonment, or  both,  at  the  discretion  of  the 
court.  The  district  attorney  will  at  once  act 
upon  any  complaint  of  such  neglect  or  refusal 
made  to  him  by  the  assessor,  or  by  the  board 
of  assessors  in  the  parish  of  Orleans/*  Acts 
La.  1890,  p.  133;   Acts  La.  1888,  p.  123. 

The  revenue  laws  of  the  state,  in  addition, 
provide  that,  whenever  the  assessors  find  that 
property  has  been  omitted  from  the  assessment 
rolls,  such  property  shall  be  assessed  for  the 
current  year  and  for  three  back  years. 

The  Citizens'  Bank  of  Louisiana,  a  corpora- 
tion created  under  the  laws  of  that  state,  filed 
in  1892  its  bill  hi  the  circuit  court  of  the  Unit- 
i|i  ed  States  against  the  city  of  New  Orleans,  the 
N  board  of  state  assessors  for  the  parish  of  Or- 

*  leans,* and  the  state  tax  collectors,  for  the  va- 
rious collection  districts  in  the  parish  of  Or- 
leans. The  bill,  in  substance,  alleged  that 
although  the  bank  was  contractually  exempt 
from  state  and  municipal  taxation,  under  its 
charter  and  the  acts  supplementary  thereto, 
the  board  of  assessors  were  about  to  assess  the 
bank,  under  the  assessing  law  above  referred 
to,  not  only  for  the  tax  of  the  year  1892,  but 
also  for  the  three  preceding  years,  viz.  1889, 
1890,  and  1891;  that  the  assessing  board  had 
called  upon  the  bank  for  a  list  of  its  share- 
holders, in  order  to  make  the  assessment;  and 
that,  unless  restrained,  the  assessment  would 
be  made,  and  the  tax  collected  thereon.  Be- 
sides alleging  the  contractual  exemption  result- 
ing from  the  charter,  the  bill  averred  that  the 


fact  of  such  exemptloA  wbm  oonclostvely  de- 
termined by  the  presumption  of  the  thing  wSr 
judged,  resulting  from  judgments  previously 
rendered  between  the  parties.  The  bill  also 
averred  that  an  attempt  to  enforce  the  assess- 
ment and  tax  would  impair  the  obligations  of 
a  contract  protected  by  the  constitution  of  the 
United  States,  the  rights  asserted  by  the  bank 
under  the  federal  constitution  being  specially 
set  up  and  claimed  in  the  complaint  The 
prayer  was  for  a  restraining  order,  and  for  an 
injunction  enjoining  the  board  of  assessors 
from  takhig  the  steps  necessary  to  make  the 
assessment,  from  completing  the  assessment, 
and  the  collectors  from  collecting  any  tax 
thereunder.  The  restraining  order  which  was 
issued  allowed  the  board  of  assessors  to  obtain 
the  necessary  information  from  the  bank  to 
make  the  assessment,  and  also  the  formal 
making  of  the  assessment  by  the  board,  sub- 
ject to  the  final  dedsion  as  to  its  legal  right 
to  assess  the  bank,  but  restrained  any  attempt 
to  collect  any  tax,  or  to  enforce  any  assess- 
ment after  it  was  made  under  the  condltionB 
above  stated,  until  the  final  decision  in  the 
cause.  Under  the  terms  of  (he  restraining  or- 
der, the  board  of  assessors  assessed  the  bank 
in  accordance  with  the  law  above  r^erred  to 
for  the  year  1892,  and  for  the  years  1889, 1890, 
and  1891. 

The  complainant  was  refused  leave  to  file 
an  amended  bill  attacking  these  assessments 
for  invalidity  in  form.  Thereupon  the  com-^ 
plainant  filed  a  supplemental  bill  against  the  |j 
*  sheriffs  of  13  parishes  in  the  state  of  Loulsi-  • 
ana,  outside  of  the  parish  of  Orleans.  This 
blU  alleged  that  the  shertffhi  named  as  de- 
fendants were  ex  officio  tax  collectors  for  the 
respective  parishes  in  which  they  held  the 
office  of  sheriff,  and  that  as  such  they  pro- 
posed to  collect,  and  were  about  to  coDect, 
certain  taxes  for  various  years  on  real  prop- 
erty belonging  to  the  bank,  situated  in  said 
parishes,  and  which  had  been  illegally  as- 
sessed for  taxation  therein;  that  the  assess- 
ment of  the  taxes  complained  of  had  impair- 
ed, and  the  collection  thereof  would  further 
hnpair,  the  obligations  of  the  contract  resulting 
from  the  charter  of  the  bank,  protected  from 
impairment  under  the  constitution  of  the  Unit- 
ed States.  The  prayer  was  that  the  named 
defendants  be  made  parties  to  the  bill,  and 
that  the  collection  of  the  taxes  be  perpetually 
enjoined.  Demurrers  to  the  jurisdiction  to  en- 
tertain either  the  original  or  supplemental  bill 
having  been  overruled,  answers  were  filed 
specially  denying  the  right  of  the  bank  to  the 
exemptions  claimed.  A  hearing  was  had,  and 
from  a  decree  entered  against  them  (54  Fed. 
73)  the  defendants  appealed  to  this  court 

The  court  found  in  favor  of  the  complainant 
and  adjudged  that  *the  exemption  of  said 
Citizens'  Bank,  Its  capital,  property,  and 
shares  of  stock  of  its  shareholders,  14  hereby 
recognized  and  decreed  to  exist  as  conferred 
by  its  charter  and  the  laws  amendatory  there- 
of, and  relating  to  the  Citizens'  Bank,  and 
especially  by  Act  No«gj|^^i]^  1874^  extend- 
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tog  the  charter  of  the  Citizens*  Bank,  which 
extension,  and  the  said  exemption  for  the 
further  period  thereof,  is  hereby  recognized 
and  decreed  to  exist,  and  the  injunction  here- 
in issued  is  hereby  made  peremptory."  Tile 
Injunction  which  the  final  decree  allowed  for- 
bade the  collection  of  taxes  for  designated 
years  by  the  state  of  Louisiana  and  the  city 
of  New  Orleans  '*upon  the  capital,  property, 
or  shares  of  stock  of  the  shareholders  of  said 
bank,  whetlier  assessed  against  the  bank  or 
Its  shareholders,''  and  In  addition  the  writ  also 
enjoined  the  demanding  or  collecting  from  the 
bank  of  any  state  or  city  license  tax. 
g  The  exemptions  to  which  the  decree  below 
Mheld  the  bank  to  be  entitled  related,  therefore, 
*  to  distinct  objects  of  taxation, Jtone  not  neces- 
sarily connected  with  or  dependent  upon  the 
other,— and  may  be  summarized  as  follows: 
First,  that  the  bank  was  not  subject  to  taxa- 
tion on  its  capital,  shares  of  stock,  or  real  es- 
tate and  furniture  actually  used  for  the  carry- 
ing on  of  its  banking  business,  and  that  the 
bank  could  not  be  lawfully  obliged  to  pay  the 
sum  of  any  tax  assessed  on  its  shareholders; 
second,  that  the  stockholders  of  the  bank  were 
not  liable  for  assessment  on  their  shares  of 
stock;  third,  that  the  bank  was  also  not  sub- 
ject to  taxation  on  any  real  estate  held  by  It 
which  had  been  mortgaged  to  secure  stock 
subscriptions,  and  had  become  the  property 
of  the  Imnk  under  foreclosure  proceedings, 
t)ecau8e  property  so  acquired  became,  by  vir- 
tue of  the  purchase,  a  part  of  its  capital  stock; 
fourth,  that  the  nonliability  of  the  bank  to 
taxation  embraced  also  Immunity  from  the 
payment  of  a  license  tax  to  either  the  state  of 
Louisiana  or  the  city  of  New  Orleans. 

The  contentions  which  arise  between  the 
parties  on  this  appeal  from  the  decree  below 
rendered  are  as  follows:  First.  The  bank  as- 
serts that  by  the  effect  of  its  charter  It  was 
contractually  exempt  from  taxation  on  all  the 
foregoing  objects  of  taxation;  that  this  ex- 
emption existed,  not  only  during  the  terms  of 
the  original  charter,  but  during  the  term  for 
which  the  charter  was  extended,— the  con- 
tract being  asserted  to  result,  not  only  from 
the  expr388  terms  of  exemption  in  the  original 
act,  but  from  the  fact  that  the  very  nature 
of  the  contract  between  the  bank  and  the 
state  carried  this  exemption  into  the  period 
of  the  extended  charter,  as  the  bank  and  its 
capital  was  dedicated  to  the  payment  of  the 
bonds,  outstanding  obligations  of  the  state, 
and  the  bank  was  therefore,  in  a  measure,  a 
quasi  state  institution.  Second.  That  the  con- 
tractual right  to  the  exemption  as  above  stated 
is  conclusively  determined  by  the  presump- 
tion of  the  thing  adjudged,  resulting  from  cer- 
tain Judgments  relied  upou. 

On  the  other  hand,  the  contention  of  the  de- 
fendants is  that  the  exemption  did  not  orig- 
inally obtain,  or,  if  It  did,  was  not  carried 
into  the  extended  period  of  the  charter,  be- 
ll cause  It  could  not  be  so  carried  under  the 
SP  constitutions  of  the  state^of  Louisiana  of'lSGS 


and  1870,  l^  which  the  bank  was  bound,  and 
that  the  judgments  relied  on,  and  which  were 
offered  in  evidence,  do  not  constitute  "the 
thing  adjudged." 

A  brief  statement  of  the  history  and  pur- 
poses of  the  organization  of  the  Citizens'  Bank, 
and  of  the  past  action  of  the  taxing  author- 
ities in  the  state  of  Louisiana  as  to  that  bank, 
is  necessary,  in  order  to  make  clear  the  con- 
clusions which  we  have  formed  on  the  fore- 
going contentions. 

The  Citizens'  Bank  was  organized  by  a  leg- 
islative charter  granted  in  1833  and  amended 
in  1836.  As  the  effect  of  the  charter  on  the 
taxing  power  will  be  hereafter  fully  stated  in 
the  language  of  the  supreme  court  of  the  state 
of  Louisiana,  it  suffices  now  to  say  that  in  its 
ultimate  form  the  scheme  proposed  by  the 
charter  was  as  follows:  The  subscribers  to 
the  stock  of  the  bank  did  not  pay  for  their 
subscriptions  in  cash,  but  evidenced  the 
amount  thereof  by  interest-bearing  notes,  pay- 
able in  histallments  maturing  many  years 
ahead,  the  last  Installment  becoming  due  only 
In  1886.  The  payment  of  these  notes  thus  fur- 
nished for  the  amount  of  the  subscription 
was  secured  by  a  mortgage  on  real  estate  and 
slaves.  The  working  capital  of  the  bank  was 
procured  by  a  loan  from  the  state  to  the  bank 
of  its  bonds  to  the  amount  of  $7,000,000^  and 
these  bonds  of  the  state  were  indorsed  by  the 
bank,  and  were  by  it  sold  Ui  open  market.  To 
secure  the  payment  of  these  state  bonds,  the 
bank  pledged  all  the  notes  furnished  by  its 
stockholders  for  the  amount  of  their  stock 
subscriptions,  as  well  as  the  mortgages  by 
which  the  payment  of  these  notes  was  se- 
cured. As  an  additional  security  for  the  pay- 
ments of  the  bonds  of  the  state,  the  right  of 
the  stockholders  to  receive  a  dividend  was 
limited,  the  charter  providing  that  a  given 
portion  of  the^  earnings  should  be  added  to 
the  capital  The  state,  moreover,  was  to 
have  an  interest  in  the  profits  of  the  bank, 
to  a  stated  amount,  and  its  affairs  were  to  be 
conducted  by  a  board  piirtly  elected  by  the 
stockholders  and  partly  appointed  by  the  state. 

By  the  original  act  the  term  of  the  charter 
would  have  expired  in  1884,  and  section  4  of  od 
the  act  of  1836  provided  that  ''the  capital  of  ^ 
said  bank  shall  be  exempt  from  any  tax  laid^* 
the  state,  or  by  any  parish  or  body  politic  under 
the  authority  of  the  state,  during  the  continu- 
ance of  its  charter."  The  constitution  of  the 
state  of  Louisiana,  adopted  in  1868  (article 
118),  after  directing  that  all  property  shall  be 
taxed  in  proportion  to  its  value,  provided  that 
**the  general  assembly  shall  have  power  to  ex- 
empt from  taxation  property  actually  used  for 
church,  school  or  charitable  purposes."  In  in- 
terpreting this  provision  of  the  constitution, 
the  supreme  court  of  the  state  of  Louisiana 
has  held  in  many  cases  that  it  deprived  the 
general  assembly  of  all  power  to  exempt  prop- 
erty not  actually  used  for  church,  school,  or 
charitable  purposes.  In  1874,  10  years  prior 
to  the  period  when  the  charter  of  the  Citizens' 
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Bank  would  have  expired,  the  general  assem- 
bly of  the  state  of  Louisiana  passed  an  act  ex- 
tending the  chaiter  to  the  year  1011.  The 
preamble  of  this  act  recited  the  loss  and  dam- 
age which  must  ensue  from  an  attempt  to 
promptly  realize  on  the  obligations  resulting 
from  the  stock  mortgage,  and  the  interest  of 
the  state  in  the  collection  of  the  sums  due,  as 
they  were  the  means  relied  upon  to  pay  the 
bbnds  by  it  issued.  Besides  extending  the 
charter  to  the  period  stated,  it  authorized  the 
l)oard  of  directors  of  the  bank  to  negotiate  for 
an  extension  of  the  state  bonds.  Acts  La. 
1874,  No.  40,  p.  77. 

In  the  year  1880  (Acts  La.  1880,  p.  104)  the 
general  assembly  of  Louisiana  passed  an  act 
conferring  on  the  Citizens*  Bank  the  power  to 
compromise  and  settle  the  obligations  of  its 
mortgage  stockholders,  providing  the  assent  of 
the  bondholders  was  obtained,  and  the  com- 
promise was  made  also  with  the  approval  of 
the  directors  of  the  bank  appohited  on  behalf 
of  the  state.  The  act  contained  a  provision 
for  its  acceptance  by  the  bank,  and  stipulated 
that  the  DauK  should  be  made  subject  to  ar- 
ticles 234  and  237  of  the  constitution  ot  1879. 

When  this  act  was  adopted  the  constitution 

of  1879  had  superseded  that  of  1868.     The 

new  constitution  contained  a  provision  as  to 

taxation  dlfTerlng  in  some  respects  from  that 

pOf  1868,  but  which,  as  to  the  power  of  the 

g  general  assembly  to  exempt  from   taxation, 

•  may  be  said  to  be  equally  as  stringent  *a8 

were  the  provisions  found  in  the  constitution 

of  1868.     The  Citizens*  Bank  accepted  the 

terms  of  the  act 

From  the  date  of  the  original  charter,  in 
1833,  to  the  year  1877  (that  is,  for  a  period  of 
44  years),  no  attempt  was  made  by  the  state 
or  any  of  its  political  subdivisions  to  tax  the 
bank  on  the  subjects  of  taxation  referred  to 
above  under  the  first  heading.  The  state, 
therefore,  In  all  its  taxing  departments,  of  ev- 
ery nature,  for  this  long  period,  recognized 
the  bank  as  In  part  not  subject  to  taxation. 
In  1878,  for  the  taxes  of  1877,  assessable  in 
1878,  the  board  of  state  assessors,  whose  as- 
sessment rolls  were  also  the  basis  for  the  tax- 
ation of  the  city  of  New  Orleans,  assessed 
the  bank  on  taxable  assets  over  and  above 
the  capital  stock,  not  including  real  estate,  at 
a  value  of  $159,828.62,  and  on  the  cash  value 
of  the  capital  stock  assessed  to  the  sharehold- 
ers $636,450;  and  the  bank,  under  the  law  of 
Louisiana,  was  notified  not  only  to  pay  the 
tax  thus  placed  upon  Its  assets,  but  also  the 
sum  of  the  tax  resulting  from  the  assessment 
made  on  the  shares  of  stock  against  the  share- 
holders. In  June,  1878,  the  bank  filed  Its  peti- 
tion in  the  Third  district  court  for  the  parish 
of  Orleans,  seeking  to  enjoin  the  collection  of 
the  tax  so  assessed.  The  petition  for  an  in- 
junction set  out  the  charter  and  the  amend- 
ments thereto,  the  fact  that  the  bank  was  not 
liable  to  taxation,  and  that,  if  enforced,  It 
would  impair  the  obligations  of  the  contract 
entered  into  between  the  state,  the  bank,  the 


stockholders,  and  bondholdeni;  and  upon  the 
petition  of  the  bank  a  preliminary  injunction 
was  allowed.  To  this  suit  the  state  tax  col- 
lector and  the  state  auditor  and  the  board  of 
assessors  were  made  parties  defendant  The 
board  of  assessors  answered,  admitting  the 
assessment  and  averring  its  validity.  The  an- 
swer, besides,  averred  that  the  clause  of  the 
charter  exempting  the  bank  from  taxation 
was  in  violation  of  the  constitution  of  the 
state  of  Louisiana  of  1S12,  in  force  at  the  time 
the  charter  was  granted,  and  that  it  also  vio- 
lated subsequent  constitutions,  and  particn- 
larly  the  clause  in  the  constitution  of  1868  to 
which  reference  has  already  heen  made.  The 
answer,  moreover,  averred  that  the  tax  on  the© 
shares  of  stock  in  the  hands  of  the  shareh61d-3 
ers  was  not*a  tax  on  the  bank,  and  that  the* 
provisions  of  the  state  law  by  which  the  bank 
was  obliged  to  pay  the  sum  of  the  tax  assess- 
ed on  the  shares  of  stock  of  Its  shareholders 
was  lawful.  The  state  tax  collector  and  the 
state  auditor,  through  the  assistant  attorney 
general  of  the  state,  also  answered,  settmg  up 
defenses  similar  in  character  to  those  made 
by  the  board  of  assessors.  By  way  of  recon- 
vention under  the  Louisiana  law  (Code  Prac. 
arts.  374,  375),  these  officials,  averring  the  lia- 
bility of  the  bank  for  the  taxes  assessed  as 
above  stated,  prayed  Judgment  agahist  the 
bank  for  the  entire  sum  of  the  taxes,  with 
costs,  penalties,  and  attorney's  fees. 

Upon  these  issues  there  was  Judgment  in 
favor  of  the  bank,  declaring  the  assessment 
null  and  void,  and  perpetuating  the  injunc- 
tion. From  the  Judgment  so  rendered  an  ap- 
peal was  prosecuted  to  the  supreme  court  of 
the  state  of  Louisiana.  The  case  was  heard 
in  that  court  Bank  v.  Bouny,  32  La.  Ann. 
239.  Two  opinions  were  announced  by  the 
court,— one  on  the  first  hearing,  and  the  other 
on  a  rehearing.  In  the  first  the  court  unani- 
mously held  that  the  exemption  of  the  bank 
under  its  charter  was  valid,  and,  therefore, 
that  the  taxes  assessed  against  it  eo  nomine 
were  void,  because  impairing  the  obligatlona 
of  its  contract  but  that  the  tax  assessed 
against  the  shareholders  was  irregular  In 
form,  and  not  in  accordance  with  the  provi- 
sions of  the  Louisiana  statute,  and  was  there- 
fore hivalid.  In  the  opinion  on  application  for 
rehearing,  the  previous  opinion  as  to  the  non- 
liability of  the  bank  eo  nomhie  to  taxation  of 
its  capital  or  assets  was  reiterated,  but  the 
previous  conclusion  as  to  the  irregularity  of 
the  assessment  on  the  shareholders  was  with- 
drawn; the  court  unanimously  holding  that 
under  the  peculiar  provisions  of  the  charter 
of  the  Citizens*  Bank,  any  attempt  hy  the  state 
to  take  from  the  funds  of  the  bank  any  of  Its 
money  for  the  purpose  of  paying  the  sum  of 
the  tax  assessed  against  the  shareholders  Im- 
paired the  obligation  of  the  contract  entered 
into  between  the  state  and  the  bondholden 
and  stockholders,  and  was  therefoi^  void. 
The  opinion  of  the  court  on  the  rehearing  so 
clearly  and  concisely  states  the  attitade  of  the 
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tMink  to  the  state,  and  the  obligations  resnlt- 

^  ing  from  those  relations,  that  we  reproduce 

30  in  full  the  text  of  the  opinion: 

5?  *  "Spencer,  J.     It  will  be  seen  by  our  former 

opinion  in  this  case  that  there  is  demanded  of 

the  banl£  taxdi»— 

**rir8t,  on  $159,828.62,  assessed  as  taxable 
assets  over  and  above  the  capital  stocls';    and, 

*'Secoud,  on  $686,450,  assessed  to  the  share- 
holders of  said  bank,  as  'value  of  capital 
stock,*  etc. 

**The  taxes  so  assessed  to  the  stockholders 
are  demanded  of  the  bank  under  the  revenue 
act  of  1878,  which  requhres  the  banks  to  pay 
such  assessments. 

**The  bank  resists  both  demands  on  the 
ground  that  by  its  charts  it  is  exempt  there- 
from. 

"(1)  We  see  no  reason  to  doubt  the  conclu- 
sion that  by  section  4  of  the  act  of  January 
30,  1836,  the  capital  of  the  Citizens'  Bank  is 
exempt  from  taxation.  *The  capital  of  said 
bank  shall  be  exempt,'  etc.,  •♦  ♦  ♦  during 
the  continuance  of  Its  charter,*  is  the  language 
used.  That  language  is  broad  enough  to  cov- 
er everything  which,  during  its  existence, 
should  enter  into  and  make  part  of  the  capital 
of  said  bank. 

''By  the  twenty-ninth  section  of  the  original 
•charter,  *all  the  profits  made  by  said  corpora- 
tion shall  be  added  to  and  made  a  part  of  its 
capital,*  except  a  certahi  fraction  of  any  excess 
of  profits  over  what  was  necessary  to  pa^  the 
bonds  issued  by  the  bank.  It  is  not  pretend- 
ed that  any  such  excess  of  profits  exists,  or 
ever  has.  As  a  matter  of  fact,  the  bank  has 
never  declared  a  dividend  to  its  shareholders. 
This  sum  of  $150,828.62  is  accumulated  profits, 
which,  by  the  charter,  enter  into  and  become 
part  of  the  bank's  capital,  and  is  therefore 
exempt 

"(2)  The  shareholders  of  the  bank  have  been 
assessed  for  the  value  of  their  shares  of  stock, 
and  the  tax  thereon  is  demanded  of  the  bank. 
Under  the  view  we  have  taken  of  this  case.  It 
wlU  be  unnecessary  to  discuss  the  question  so 
much  argued  by  counsel,  as  to  the  right  of  the 
state  to  tax  the  shares  of  the  shareholders. 
The  bank  has  no  mission  to  raise  such  a  ques- 
tion, except  so  far  as  It  may  be  necessary  to 
protect  itself.     Even  if  the  shareholders  be 
liable  to  taxation  on  thehr  shares  (upon  which 
M  we  express  no  opinion),  under  the  peculiar  and 
Jl  exceptional  nature  of  the  charter  of  the  Citl- 
*  zens'  Bank  we* think  it  cannot  be  forced  to 
pay  the  taxes  assessed  to  its  shareholders. 

"To  enable  this  bank  to  obtain  its  capital, 
the  state  loaned  It  bonds  to  the  amoimt  of 
several  millions,  which  bonds  were  put  upon 
the  market  and  sold  by  the  bank;  the  bank 
binding  itself  to  take  them  up  at  their  maturi- 
ties, and  to  pay  the  interest  thereon  as  It  ac- 
crued. In  order  to  secure  the  state  against 
loss,  and  guaranty  the  payment  of  the  bonds, 
the  mortgages  and  pledges  given  by  the  stock- 
holders to  secure  their  subscriptions  and  loans 
were  transferred  to  the  state  and  the  bond- 
holders.   All  profits  were  to  be  capitalized, 


except  as  above  mentioned.  No  dividends 
were  to  be  distributed,  except  out  of  a  small 
fraction  of  any  surplus  of  profits  after  meet- 
ing and  paying  the  maturing  bonds  and  inter- 
est 

"It  Is,  we  think,  manifest  that  the  bondhold- 
ers are  to  be  paid  out  of  the  profits  of  this 
bank  by  preference,  and  before  any  dividend 
can  be  declared  or  distributed  to  shareholders. 
It  is  not  shown  or  pretended  that  the  bank 
has  in  its  possession  any  funds  which  it  could 
legally  distribute  to  its  shareholders,  or  whicli 
it  could  pay  to  them  without  a  manifest  viola- 
tion of  its  charter.  If  voluntary  payments  to 
or  for  account  of  its  shareholders  would  vio- 
late is  charter,  and  be  a  breach  of  Its  contract 
with  the  state  and  its  bondholders,  forced  pay- 
ments would  be  equally  so.  The  authorities 
j  cited  by  the  defendants  are  inapplicable  to  the 
present  case.  Where  the  capital,  assets,  and 
profits  of  a  bank  are  at  the  disposal  of  its 
shareholders,  the  state  may  perhaps  compel 
the  bank  to  pay  their  taxes  on  stock.  But 
such  legislation  with  reference  to  the  Oitizens' 
Bank  would  be  violative  of  the  vested  rights 
of  others,  and,  as  we  think,  unconstitutional." 

Under  this  Judgment  of  the  supreme  court 
of  the  state,  the  taxes  against  the  bank  were 
canceled. 

In  the  meanwhile,  pending  the  appeal  to  the 
supreme  court  of  the  state  in  the  case  Jusi 
mentioned,  a  like  assessment  on  the  Citizens' 
Bank  and  its  shareholders  was  made  for  the 
taxes  of  1870,  and  hi  1882  the  city  of  New 
Orleans  brought  suit  in  division  A  of  the  dvU 
district  court  (a  court  of  general  and  unllm-  ^ 
ited  original  Jurisdiction,  created  under  the  jo 
•constitution  of  1870)  to  enforce  the  payment  ol  • 
this  assessment  To  this  suit  the  bank  an- 
swered,'setting  up  by  way  of  defense  its  non- 
liability to  taxation  under  its  charter,  ani 
there  was  Judgment  in  favor  of  the  bank,  re- 
jecting the  claim  of  the  city,  and  in  conse- 
quence of  this  fact  the  assessment  was  can- 
celed. 

From  18T0  to  1884,  presumably  in  conse- 
quence of  the  foregoing  Judicial  proceedings, 
no  assessment  was  made  against  the  bank. 
In  1884,  however,  the  board  of  assessors  again 
assessed  the  bank  on  its  furniture  and  bank- 
ing house,  and  upon  its  shares  of  stock.  There- 
upon, in  October,  1884,  the  bank  filed  Its  peti- 
tion in  division  B  of  the  civil  district  court 
against  the  board  of  assessors,  the  dty  of 
New  Orleans,  and  the  state  tax  collector  of 
the  city  of  New  Orleans,  praying  for  Judg- 
ment decreeing  "that  said  assessments  are  il- 
legal, null,  and  void;  that  they  be  erased  and 
canceled,  and  be  prohibited  from  being  col- 
lected; and  that  any  record  of  the  mortgage 
therefrom  resulting  be  decreed  to  be  erased.*' 
The  petition  set  out  the  charter  of  the  bank, 
the  decision  of  the  supreme  court  of  the  state 
in  the  case  of  Bank  v.  Bouny,  and  averred 
the  nonliability  of  the  bank  for  taxation,  and 
averred  no  other  legal  defense.  After  issue 
Joined,  there  was  Judgment  In  favor  of  the 
bank  "agamst  the  defendants,  the  board  of 
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asseflson  for  this  parish,  the  dty  of  New  Or- 
leans, idujl  the  state  tax  collector  above  Canal 
street,  ordering  said  board  of  assessors  in  and 
for  the  parish  of  Orleans,  the  city  of  New  Or- 
leans, and  the  state  tax  collector  of  the  city 
of  New  Orleans  above  Canal  street  to  be  di- 
rected and  commanded  to  erase,  as  illegal, 
null,  and  void,  the  assessments  described  In 
plaint! firs  petition  and  recited  below,  and  that 
they  be  prohibited  from  collecting  any  taxes 
based  on  said  assessment."  From  this  judg- 
ment no  appeal  was  prosecuted,  and  on  its 
finality  an  entry  canceling  the  assessment 
was  made.  From  the  date  of  this  assessment, 
in  18S1,  until  the  year  18S6,  no  other  assess- 
ment on  the  subjects  of  taxation  referred  to 
was  made  against  the  bank.  In  1886,  how- 
ever (the  term  of  the  original  charter  of  the 
bank  having  expired  in  1884,  and  the  extended 
^term  provided  for  by  the  act  of  1874  having 
g  therefore  come  into  existence),  the  board  of 
*  assessors  again  assessed  the  bank  for  the  state 
and  city  ta.xes  for  the  year  ISSC  on  its  bank- 
ing house,  and  on  its  shares  in  the  name  of 
the  shareholders.  In  October,  1886,  the  bank 
filed  its  petition  in  division  D  of  the  civil  dis- 
trict court  for  the  iJarish  of  Orleans  praying 
the  annulment  of  this  assessment,  and  making 
the  board  of  assessors,  the  state  auditor,  the 
city  of  New  Orleans,  and  the  state  tax  col- 
lector parties  defendant.  The  petition  set  out 
the  charter  of  the  bank,  its  nonliability  to  tax- 
ation tli^reunder,  and  the  Judgment  of  the 
supreme  court. of  the  state  In  the  case  of  Bank 
V.  Bouny  was  pleaded  as  res  judicata.  Al- 
though there  was  a  general  averment  in  the 
petition  that  the  tax  was  excessive,  besides  be- 
ing illegal,  there  was  no  allegation  contained 
therein  adequate  to  justify  or  support  the 
prayer  that  the  assessment  be  anulled,  except 
the  assertloi^  that  the  property  of  the  bank 
was  exempt  from  taxation. 

After  answer  by  the  parties  defendant,  there 
was  Judgment  on  March  10,  1887,  decreeing 
**the  assessment  for  the  year  1886,  standing 
against  the  banking  house  or  real  estate  in 
the  square  bounded  by  Gravler,  Camp,  Poyd- 
ras,  and  St.  Charles  streets,  assessed  at  sev- 
enty-five thousand  dollars,  on  10,500  shares  of 
the  capital  stock,  at  $42.75  per  share,  aggre- 
<;ating  an  assessment  of  $448,875,  null  and 
void  and  of  no  effect,  and  that  the  same  be 
canceled  and  erased  from  the  books  of  their 
respective  offices,  and  that  any  inscription  of 
the  same  in  the  mortgage  office  be  canceled 
and  erased,  and  costs  of  suit."  This  Judg- 
ment was  not  appealed  from,  and  on  Its  be- 
coming final  an  entry  on  the  assessment  roll 
was  made,  canceling  the  assessment. 

On  the  21st  of  March,  1887,  a  few  days  after 
the  decision  In  the  cause  Just  stated,  the  Citi- 
zens' Bank  tiled  its  petition  in  division  A  of 
the  civil  district  court  of  the  parish  of  Or- 
leans against  the  board  of  assessors.  In  this 
petition,  after  averring  that  under  Its  charter 
the  bank  was  not  liable  to  assessment,  and 
that  it  could  not  be  taxed  without  impairing 
the  obligations  of  the  contract  created  by  the 


charter  and  in  violation  of  the  coDstltntioii  of 
the  state  and  of  the  United  States,  the  peti- 
tioner proceeded  to  aver  the  previous  judicial  ao 
recognition *of  the  effect  of  the  charter,  and? 
alleged  that,  Dotwitbstandlng  these  facts»  the 
board  of  assessors  were  about  to  assess  the 
bank  for  the  taxes  of  1887  upon  its  shares  of 
stock,  upon  its  banking  building,  and  upon  the 
furniture  therein  used  by  petitlocer  for  con- 
ducting its  said  banking  business,  and  upon 
other  property  possessed  by  petitioner;  that 
said  proposed  assessments  were  without  war- 
rant of  law,  and  the  bank  was  entitled  to  en- 
Join  the  making  of  the  same.  A  preliminary 
injunction  having  been  issued  as  prayed  for, 
the  case  was  put  at  Issue,  and  resulted  in  a 
Judgment  on  the  3d  of  May,  1887,  perpetuat- 
ing the  pi'eliminary  injunction,  and  enjoining 
the  board  from  "assessing  the  Citizens'  Bank 
for  taxes,  state  or  city,  for  the  year  1887,  up- 
on its  capital  stock,  on  the  shares  thereof,  or 
its  property,  and  that  said  assessment,  if 
made,  be  canceled  from  the  books  of  the  as- 
sessor for  the  year  1887,  and  that  the  recorder 
of  mortgages  for  the  parish  of  Orleans  be,  and 
is  hereby,  enjoined  from  recording  said  as- 
sessments upon  the  books  of  his  office.'*  This 
Judgment  was  also  not  appealed  from,  and, 
upon  its  becoming  final,  was  executed  by  prop- 
er entry  on  the  books  of  the  recorder  of  mort- 
gages. From  the  date  of  this  judgment,  in 
1887,  to  the  year  1892,  to  quote  the  hmguage 
of  the  deputy  recorder  of  mortgages,  ''there 
are  no  assessments  on  the  roll  against  the 
bank  on  capital,  or  on  the  bank  building,  or 
on  the  shares.  In  the  place  of  the  assess- 
ments there  is  the  word  'Exempt,*  and  the 
name  of  the  bank,  but  no  assessments,  and 
all  the  assessments  of  which  I  have  spoken 
[referring  to  those  above  alluded  to]  have  been 
marked  'Canceled*  by  order  of  court" 

In  1892  the  right  to  assess  was  again  as- 
serted by  the  board  of  assessors  under  the  cir- 
cumstances which  we  have  previously  stated, 
and  the  controversy  now  before  ns  therefore 
arose. 

Since  this  case  was  decided  below,  the  su- 
preme court  of  the  state  of  Louisiana  has  had 
before  it  a  suit  brought  by  the  bank  against 
the  board  of  assessors,  asserting  its  nonliabil- 
ity to  assessment  and  taxati(Mi  under  its  cliar- 
ter,  for  taxes  against  real  estate  acquhred  by 
it  under  foreclosure  of  its  stock  mortgages. 
Certain  judgments  rendered  in  favor  of  the  9 
bank  (presumably  those  relied  upon  in  this  rec-  Jg 
ord)  were  set  up  as* constituting  res  judicata.* 
The  court  of  last  resort  of  the  state  said  In  Its 
opinion  on  the  first  hearUig  that  It  was  unnec- 
essary to  pass  upon  the  plea  of  the  thing  ad- 
Judged,  since  the  judgments  relied  upon  did 
not  embrace  the  question  of  whether  property 
bought  by  the  bank  under  foreclosure  of  its 
stock  mortgages  was  included  within  its  ex- 
emption. The  court  held,  considering  the 
terms  of  the  charter,  that  such  property  was 
not  included  in  the  exemption.  In  that  case 
both  the  act  of  1880,  above  refeiTed  to,  and 
the  act  of  1874, .  were  set  up  1^  .conclusivdy 
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establishing  that  the  bank  was  not  exempt 
from  taxation  at  alL  In  an  opinion  on  a  re- 
hearing the  court  somewhat  modified  the 
grounds  for  its  conclusions,  and,  in  the  course 
of  the  opinion,  said: 

"We  refrahied  from  stating  the  effects  as  to 
the  taxation  of  the  bank's  capital  in  conse- 
quence of  Act  79  of  1880.  We  now  do  the 
same,  because  we  think  it  unnecessary  to  do 
so.  We  propose  to  let  that  question  as  to  the 
exemption  of  the  bank's  capital  rest  on  the  de- 
cisions heretofore  rendered." 

In  concluding  the  opinion  the  court  said: 

"We  think  the  Citizens'  Bank  has  heretofore 
obtained  all  that  it  is  entitled  to,— the  exemp- 
tion from  taxation  of  its  capital  proper,  and 
the  real  estate  necessary  for  carrying  on  its 
legitimate  business  or  purposes."  State  T. 
Board  of  Assessors,  48  La.  Ann.  35,  18  South. 
753. 

From  the  foregoing  statement  it  Is  evident 
that  the  contention  of  the  plalntifTs  in  error, 
if  maintained,  wil2  overthrow  the  construction 
of  a  statute  of  the  state  of  Louisiana  sanc- 
tioned by  nearly  60  years  of  practical  execu- 
tion, and  supported  by  decrees  of  the  courts 
of  that  state  which  are  final,  and  which  were 
regularly  rendered  during  a  long  period  of 
time  whenever  an  attempt  was  made  to  assess 
the  property  of  the  bank.  It  is  true  that  dur- 
ing the  greater  portion  of  the  time  when  the 
charter  was  construed  by  the  officers  of  the 
state  of  Louisiana,  and  interpreted  by  the 
courts,  as  rendering  taxation  of  the  bank  ille- 
gal, the  original  charter  was  in  force;  and  the 
question  whether  the  bank  was  subject  to 
^  taxation  during  the  term  of  its  extended  char- 
J§  ter  could  not,  therefore,  technically  arise.  But 
•  the  old  charter  period  expired  in  1884,*and  it 
Is  clear  that  from  1884  until  1892  not  only 
was  the  bank  generally  treated  as  not  liable 
to  taxation  under  its  charter,  but  whenever 
an  attempt  was  made  to  tax  It  the  courts  of 
the  state  held  the  assessment  unlawful. 

Indeed,  the  language  of  the  supreme  court 
in  the  case  to  which  we  have  referred,  decided 
since  the  decree  under  review  was  rendered, 
sustains  the  construction  which  the  charter  of 
the  bank  had  previously  received  under  so 
many  years  of  practice  approved  by  the  re- 
peated adjudications  of  the  Louisiana  courts. 
It  is  argued  that  in  giving  expression  to  these 
views  the  supreme  court  of  the  state  of  Louisi- 
ana indulged  In  mere  dicta,  but,  although  this 
be  conceded,  the  dicta  necessarily  afford  some 
light  as  to  the  proper  meaning  of  the  charter. 

Passing  the  consideration  of  the  question  of 
the  correctness  of  the  decisions  of  the  courts 
of  Louisiana,  and  the  influence  which  they 
f^hould  liave  upon  this  court  in  hiterpreting  a 
pm*eiy  Louisiana  contract,  tlie  question  arises, 
are  not  the  Judgments  rendered  between  the 
l)ank,  the  board  of  assessors,  the  city  of  New 
Orleans,  and  the  state  taxing  otlicers  abso- 
lutely conclusive,  under  the  principle  of  the 
thing  adjudged,  of  the  issue  here  presented? 
Of  course,  if  the  Judgments  are  the  tiling  ad- 
Judged,   and  conclusively   detei'mine,   as   be- 


tween the  parties,  that  the  eacempti<Mi  of  the 
bank  under  Its  charter  exists,  to  the  extent  de- 
termined by  the  Judgments,  the  duty  in  that 
regard  of  discussing  the  charter  itself  will  be 
eliminated,  since  the  efTect  of  the  thing  ad- 
Judged  will  be  to  settle  that  question. 

In  considering  this  question,  we  at  once 
eliminate  all  the  Judgments  rendered  prior  to 
the  period  when  the  amended  charter  took  ef- 
fect, and  therefore  confine  our  examination  to 
the  two  Judgments  rendered  by  the  civil  dis- 
trict court,— the  one  as  to  the  taxes  of  1886, 
and  the  other  as  to  those  of  1887.  The  rea- 
sons relied  on  to  establish  that  these  Judg- 
ments do  not  constitute  the  thing  adjudged  are 
embodied  In  three  propositions:  First,  be- 
cause, although  It  is  true  the  officials  who  are 
made  defendants  are  the  successors  in  office 
of  the  officers  who  were  Impleaded  in  the  Judg- 
ments relied  npon,  as  they  are  not  the  samCgQ 
natural  persons,  therefore  there  is  a  want  of  JJ 
^Identity  of  parties;  second,  because  the  rec^* 
ords  do  not  show  with  sufficient  certainty  that 
these  Judgments  were  based  on  the  identical 
claim  of  exemption  from  taxation  which  Is 
now  asserted,  and,  therefore,  that  the  Judg- 
ments do  not  establish  that  the  matter  here  in 
issue  was  necessarily  therein  concluded;  third, 
because,  whatever,  as  a  general  principle,  may 
be  the  efficacy  of  the  thing  adjudged,  that  rule 
has  no  application  to  taxes  of  different  years, 
since  a  Judgment  decreeing  a  tax  of  one  year 
illegal  can  never  be  res  Judicata  as  to  a  tax 
of  a  future  year,  although  the  right  to  tax  for 
a  future  year  is  resisted  upon  the  same  facts 
and  between  the  same  parties,  and  upon  the 
identical  legal  grounds  held  to  be  conclusive 
in  a  Judgment  previously  rendered  between 
them. 

In  passing,  we  notice  briefly  an  argument 
advanced  in  the  discussion  at  bar,  that,  as  the 
civil  district  court  of  the  parish  of  Orleans  is 
a  court  composed  of  several  Judges,  each  of 
which  Judges  presides  over  a  separate  division, 
therefore  the  Judgments  of  one  of  the  divisions 
can  never  become  the  subject-matter  of  res  Ju- 
dicata. But  this  argiunent  denies  that  the  civil 
district  court  of  the  parish  of  Orleans  Is  a 
coml  at  all.  The  civil  district  court  is  a  court 
of  general  and  unlimited  original  Jurisdiction, 
possessing  full  common-law,  equity,  and  pro- 
bate powers,  besides  having  an  appellate  Ju- 
risdiction over  the  city  coiurts.  CJonst  1879, 
art,  130.  It  is  true  that  the  court  is  divided 
into  divisions,  but  each  division  has  plenary 
Jurisdiction  over  the  causes  allotted  to  It  for 
decision;  and  the  mere  creation  of  separate 
divisions  does  not  deprive  the  courts  of  their 
Judicial  character,  or  prevent  thehr  Judgments, 
when  flnal,  from  creating  the  presumption  of 
the  thing  adjudged  between  the  parties  there 
to.     Id. 

The  first  contention  based  upon  the  more 
change  in  the  person  holding  the  paxUcuIar 
otlice  is  wltliout  merit.  It  is  not  denied  that 
the  tax  collectors  and  board  of  assessors  who 
stood  in  Judgment  in  the  suit  when  the  deci- 
sions were  rendered  were  duly  qualified  bj»^ 
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empowered  to  that  end.    And  It  is  also  not 

^gaiasaid  that  the  successors  in  office  of  those 

OD  officers  who  are  defendants  here  are  also  duly 

•'  empowered.    The  mere  fact  that  there  has  been 

a  change  in  the  person  holding  the  office  does 

not  destroy  the  effect  of  the  thing  adjudged. 

Scotland  Ck).  v.  Hill.  112  U.  S.  183.  5  Sup.  Ct. 

93;    Harshman  v.  Knox  Co..  122  U.  S.  30C,  7 

Sup.  Ct  1171;   State  v.  Ralney,  74  Mo.  229; 

Harmon  v.  Auditor,  103  111.  122. 

The  second  question,  then,  is  this:  Were  the 
final  judgments,  which  held  that  there  was  no 
power  to  levy  the  taxes  on  the  Citizens'  Bank 
for  the  years  ISSG  and  1887,  based  upon  the 
Identical  claim  of  exemption  now  asserted  by 
the  bank  in  order  to  defeat  the  taxes  here  in 
question? 

The  petition  filed  by  the  bank  hi  the  suit, 
by  it  commenced,  to  have  the  taxes  of  1886  on 
stock  canceled  and  annulled,  is  set  out  in  full 
in  the  margin.  1  It  wlU  be  seen  that  it  spe- 
cifically averred  the  charter  of  the  bank,  and 
that  under  its  provisions  the  bank  could  not 
be  taxed,  and  that  to  so  do  would  impair  the 
contract  obligations  created  by  the  charter, 
and  would  be  violative  of  the  constitution  of 
the  state  of  Louisiana  and  of  the  United 
States.  It,  moreover,  referred  to  the  previous 
adjudication  by  the  supreme  court,  and  con- 
tained an  allegation  that  the  assessments,  be- 
sides "being  illegal  and  without  warrant  of 
law,  were  excessive."  But  the  relief  prayed 
was  not  the  correction  or  reduction  of  an  ex- 
cessive assessment,  but  solely  that  the  assess- 
ment be  decreed  "void  and  null,"  and  be  "can- 
celed and  annulled."  The  answers  of  the  de- 
fendants asserted  the  legality  of  the  assess- 
ment, and  denied  the  right  of  the  bank  to 
question  the  amount,  because  it  had  not  avail- 
c  ed  itself  of  the  antecedent  statutory  remedies 
§  necessary  to  entitle  it  to  assert  such   right 

•  The  judgment*rendered  upon  these  issues  de- 
creed, not  that  the  tax  was  excessive,  not  that 

H  *t  should  be  reduced,  but  that  it  was  null  and 
g  void,  and  must  be  canceled.     The  judgment 

•  is  inserted  in  the*margln.a  Now.  to  say  that 
this  Judgment  may  have  proceeded  upon  other 
Issues,  or  may  have  been  rendered  because  of 
some  presumed  Irregularity,  without  consider- 
ing the  asserted  exemption,  Is  to  substitute 
conjecture  for  the  facts  unequivocally  and  con- 
clusively established  by  the  record  itself.  Un- 
der the  pleadings,  only  two  Issues  were  pre- 
sented,—that  the  tax  was  void  because  under 
the  charter  the  bank  could  not  be  taxed,  and 
that  it  was  excessive.  But  the  Judgment  did 
not  reduce  the  amount  of  the  tax;  It  decreed 
it  to  be  void.  In  the  pleadings  there  is  noth- 
ing which  Justified  the  decree,  or  to  which  it 
was  responsive,  except  the  exemption  of  the 
bank.  And  this  conclusion  results  by  an 
overwhelming  implication  when  the  state  of 
the   statute   law  of   Louisiana   is  considered. 

g,By  that  law,  as  Is  sho\^'n  by  the  a. assessment 
•here  assailed,  wherever  a  tax  is  excessive  In 

•  amount.  It  is  not  to  be*avoIded,  but  is  re- 

1  See  note  1  at  end  of  case, 
t  See  note  2  at  end  of  case. 


duced;  and  the  board  of  aoesson  are  enti- 
tled, when  property  is  omitted  for  any  reason, 
to  immediately  make  up  a  supplemental  roll 
correcting  the  error.    Acts  1881,  f  2,  p.  130. 

If,  therefore,  the  court  had  concluded  that 
there  was  an  excessive  or  irregular  assess- 
ment, it  could  not  have  rested  its  decree  upon 
that  ground,  because,  as  the  tax  could  have 
been  reduced,  or,  in  case  of  irregularity,  have 
been  assessed,  the  issues  necessarily  required 
a  decision  of  the  question  of  exemption  vel  ncn. 
In  other  words,  if  the  court  had  found  that 
the  tax  was  excessive  or  irregular,  to  have  so 
decreed  would  not  have  passed  upon  the  issue 
before  it,  or  terminated  the  controversy.  In 
this  connection  it  is  worthy  of  remark  that 
the  record  discloses  that  from  the  date  of  this 
Judgment  no  supplemental  roll  of  any  kind, 
assesshig  the  bank  for  the  tax  of  1886,  was 
made.  But  under  the  statutes  of  Louisiana, 
if  the  Judgment  had  proceeded  upon  an  irreg- 
ularity in  the  assessment,  the  plain  duty  of 
the  board  was  to  comply  with  the  statute  and 
make  the  supplemental  roll.  The  fact  that  no 
such  roll  was  prepared  is  a  conclusive  demon- 
stration that  the  judgment  was  based  on  the 
claim  of  exemption,  which  rendered  it  Impos- 
sible that  the  new  roll  should  be  made  out. 

The  Judgment  rendered  for  the  tax  of  1887 
is,  if  it  were  possible,  even  more  conclusive  of 
the  Identity  of  the  issue  than  the  one  ren- 
dered for  the  taxes  of  1886.  In  that  case  the 
suit  was  brought  by  the  bank,  not  to  assail  an 
assessment  which  had  been  actually  made, 
but  to  enjoin  the  making  of  any  assessment 
against  it  whatever.  The  petition,  which  \m^ 
set  out  in  the  margin,^  stated  no  ground  forg 
relief  other  than  the  claim*of  exemption-  In-» 
deed,  the  very  nature  of  the  remedy  invoked 
precluded  the  posslblUty  of  any  other  gromid, 
since  the  relief  sought  related,  not  to  an  as- 
sessment already  made,  but  to  prevent  any 
assessment  whatever,  under  the  existing  law, 
of  objects  named  from  being  made.  How  can 
It  be  contended  that  the  assertion  in  the  plead- 
ings that  there  was  no  power  to  make  any  as- 
sessment at  all  of  the  specified  property  wasj 
simply  a  claim  that  an  assessment  was  Irrega-J 
lar?  The*Judgment,  a  copy  of  which  Is  repro-* 
duced  in  the  margin, «  was  responsive  to  the 
issue  presented,  and  enjoined  the  making  of 
any  assessment  for  taxes  for  the  year  1887. 
Now,  as  there  was,  in  the  case  of  excess  or 
irregularity,  lawful  power,  provided  by  stat- 
ute, to  make  an  assessment  by  supplemental 
roll,  the  decree  prohibiting  any  assessment 
could  have  rested  alone  upon  a  want  of  power 
to  tax  (that  is,  of  exemption),  for  that  cause 
alone  as  adequate  to  Justify  the  relief  afford- 
ed. It  is  shown  In  the  proof  that,  both  as  to 
the  taxes  of  1886  and  1887,  after  the  two 
Judgments  were  rendered,  there  was  entered 
on  the  ofiiclal  rolls,  "Canceled,  exempt"  The 
effect  of  this  contemporaneous  execution  of 
the  Judgment  cannot  In  reason,  be  argued 
away.     The  additional  fact  is  shown  that  for 


«  See  note  3  at  end 
4  See  note  4  at  end 
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Ave  years  after  these  Judgments  were  rendered 
the  board  of  assessors,  in  annually  making  up 
their  rolls,  placed  the  name  of  the  bank  on 
the  roll,  but  made  no  assessment;  marking  in 
^  the  place  where  the  assessment  should  have 
g  been,  the  word  "Exempt"     In  other  words,  all 

*  the  departments  of  the  state^and  municipal 
government,  having  tested  the  question  of  ex- 
emption before  the  courts,  and  having  been  de- 
feated, recognized  the  fact,  and  for  a  series  of 
years  treated  the  Judgments  as  concluding  the 
question  of  exemption.  The  effect,  therefore, 
of  the  claim  now  made.  Is,  in  substance,  to 
disregard  the  pleadings,  to  disregard  the  nec- 
essary effect  of  the  decrees,  and  to  repudiate 
their  execution  contemporaneously  made,  and 
followed  by  years  of  official  conduct  The 
fact  that  the  petition  of  the  bank,  filed  in 
1887,  after  alleging  the  exemption,  contained 
the  general  averment  that  "said  proiwsed  as- 
sessments are  without  warrant  of  law,  and 
prejudicial  and  injurious  to  petitioner,"  does 
not  furnish  reason  for  saying  that  other  rea^ 
sons  than  the  exemption  may  have  been  (in 
consequence  of  the  use  of  these  words)  pre- 
sented for  adjudication.  The  quoted  sentence 
was  not  traversable,  and  was  a  mere  legal 
conclusion  from  the  facts  previously  alleged; 
that  is,  the  exemption  of  the  bank  under  its 
contract. 

It  results  from  the  foregoing  that  the  two 
judgments  rendered  after  the  expiration  of  the 
original  charter  necessarily  adjudged  the 
claim  of  exemption  upon  identically  the  same 
facts  and  conditions  as  those  here  presented, 
and  they,  therefore,  are  conclusive,  unless  the 
proposition  be  sound  that,  a  claim  for  taxes 
for  one  year  being  a  distinct  cause  of  action 
from  the  tax  for  a  subsequent  year,  the  judg- 
ment holding  that  the  tax  of  the  prior  year 
cannot  be  assessed  or  collected  can  never  be 
the  subject  of  the  thing  adjudged  as  to  the 
tax  for  the  future  year,  however  absolute  may 
be  the  identity  of  the  defense  and  of  the  facts 
upon  which  the  defense  is  founded. 

There  is  difficulty  In  meeting  the  argument 
by  which  the  foregoing  proposition  is  support- 
ed, because  the  reasoning  commingles,  and 
treats  as  one,  two  distinct  and  different  ques- 
tions. For  instance,  the  argument  that,  be- 
cause a  tax  of  one  year  is  a  different  cause 
of  action  from  the  tax  of  a  subsequent  year, 
therefore  a  demand  for  a  tax  of  a  subsequent 
year  can  never  be  concluded  by  the  thing  ad- 
Judged  in  the  prior  year,  admits  the  relevancy 
of  res  judicata  to  demands  for  taxes,  but  con- 
^  tends  that  wherever  there  are  different  de- 
gmnnds  the  thing  adjudged  has  no  application, 

•  although  the  last  demand  may»depend  upon  a 
question  which  has  previously  been  deter- 
mined under  the  same  facts  and  circumstances. 
On  the  other  hand,  the  reai?oning  that  this 
must  be  the  rule,  becaiLse  It  would  be  Intol- 
erable to  recnjrnlze  that  a  judgment  as  to  the 
tax  of  one  ytar  could  be  conclusive  as  to  the 
tax  of  a  subsequent  year,  has  for  its  basis 
the  proposition  that,  as  a  matter  of  public 
policy  and  public  necessity,  the  principles  of 

17  S.O.-58 


the  thing  adjudged  can  never  apply  to  taxa- 
tion. In  considering  the  question  we  sepa- 
rate at  once  these  two  conflicting  contentions, 
and  examine  first  the  proposition  that  because 
a  tax  of  one  year  is  a  different  demand  from 
the  tax  of  a  subsequent  year,  therefore  res 
Judicata  as  to  one  can  never  sppily  as  to  the 
other,  and  the  second  question,  of  whether,  as 
a  matter  of  public  policy,  the  thing  adjudged 
applies  to  taxes  at  all. 

The  proposition  that,  because  a  suit  for  a 
tax  of  one  year  Is  a  different  demand  from 
the  suit  for  a  tax  for  another,  therefore  res 
Judicata  cannot  apply,  while  admitting  Id 
form  the  principle  of  the  thing  adjudged,  in 
reality  substantially  denies  and  destroys  It 
The  estoppel  resulting  from  the  thing  ad- 
judged does  not  depend  upon  whether  there 
is  the  same  demand  in  both  cases,  but  ex- 
ists, even  although  there  be  different  demands^ 
when  the  question  upon  which  the  recovery 
of  the  second  demand  depends  has,  under 
identical  circumstances  and  conditions,  been 
previously  concluded  by  a  judgment  between 
the  parties  or  their  privies.  This  is  the  ele- 
mental rule  stated  in  the  text-books,  and  en- 
forced by  many  decisions  of  this  court  A 
brief  review  of  some  of  the  leading  cases  wl]> 
make  this  perfectly  dear. 

In  Bank  v.  Beverley,  1  How.  134-139,  it  wa» 
held  that  a  construction  of  a  will  affecting 
the  rights  of  parties  must  govern  in  subse- 
quent controversies  between  the  same  parties, 
without  reference  to  the  different  nature  of 
the  demands.  In  Tioga  R.  Ck).  v.  Blossburg, 
etc.,  R,  Co.,  20  Wall.  137,  and  Lumber  Ck).  v. 
Buchtel,  101  U.  S.  638,  it  was  held  that,  when 
the  proper  construction  of  a  contract  was  in 
controversy,  the  construction  adjudged  by  the 
court  would  bind  the  parties  in  all  future  dis- 
putes. 1^ 

In  Cromwell  v.  Comity  of  Sac,  94  U.  S.  358,g 
after  a  full*statement  of  the  nature  of  the  es-* 
toppel  resulting  from  the  thing  adjudged 
where  the  demand  was  the  same  in  both  cases, 
the  court  then  considered  the  extent  of  the 
estoppel,  where  the  causes  of  action  were  dis- 
tinct and  said  (page  353): 

"But  where  the  second  action  between  the 
same  parties  is  upon  a  different  dalm  or  de- 
mand, the  Judgment  In  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted  upon  the  deter- 
mination of  which  the  finding  or  verdict  waa 
rendered.  In  all  cases,  therefore,  where  it  Is 
sought  to  apply  the  estoppel  of  a  Judgment 
rendered  upon  one  cause  of  action  to  the  mat- 
ters arising  In  a  suit  upon  a  different  cause  of 
action,  the  inquiry  must  always  be  as  to  the 
point  or  question  actually  litigated  and  deter- 
mined in  the  original  action,  not  what  might 
have  been  thus  litigated  and  determined. 
Only  upon  such  matters  is  the  Judgment  con- 
clusive in  another  action.'* 

It  is  unnecessary  to  multiply  citations  of  au- 
thority, as  the  subject  has  been  quite  recently 
fully  considered  and  passed  upon  by  this 
court    In  Last  Chance  MUl  Co.  t.  Tyler  Mln. 
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Co.,  157  U.  a  687,  15  Sup.  Ct  733,  where  an 
estoppel  resuKing  from  the  thing  adjudged 
was  enforced,  this  court  said  (page  687,  157 
U.  S.,  and  page  735,  16  Sup.  Ct): 

"The  law  in  respect  to  estoppel  by  Judg- 
ment is  well  settled,  and  the  only  difficulty 
lies  In  the  application  of  the  law  to  the  facts. 
The  particular  matter  In  controversy  in  the 
adverse  suit  was  the  triangular  piece  of 
j?round,  wliich  is  not  the  matter  of  dispute  In 
this  action.  The  Judgment  hi  that  case  is 
therefore  not  conclusive  in  this  as  to  matters 
which  might  have  been  decided,  but  only  as 
to  matters  which  were  in  fact  decided.  Hop- 
kiuB  V.  Lee,  6  Wheat.  109;  Smith  v.  Ker- 
nochen,  7  How.  198;  Pennington  v.  Gibson,  16 
How.  65:  Stockton  v.  Ford,  18  How.  418; 
Packet  Co.  v.  Sickles,  24  How.  333;  Id.,  5  WaU. 
580;  Parrish  v.  Ferris,  2  Black,  606;  Cromwell 
V.  County  of  Sac,  94  U.  S.  851;  Davis  v. 
Brown,  M  U.  a  423;  Russell  v.  Phice,  94  U. 
S.  606;  Campbell  v.  Kankin,  99  U.  S.  261;  Lum- 
ber Co.  V.  Buchtel,  101  U.  S.  638;  Stout  v. 
Lye,  103  U.  S.  66;  Nesblt  v.  Independent  Dist, 
k144  U.  S.  610.  12  Sup.  Ct.  746;  RaU  Co.  Y, 
g  Wharton,  152  U.  S.  252, 14  Sup.  Ct  608." 
*  *And  the  law  of  Louisiana  is  exactly  in  ac- 
cord with  the  rulings  of  this  court;  for,  as 
said  by  the  supreme  court  of  Louisiana  In 
Heroman  v.  Institute,  34  La.  Ann.  814: 

"No  principle  of  the  law  Is  more  inflexible 
than  that  which  fixes  the  absolute  conclusive- 
ness of  such  a  Judgment  upon  the  parties  and 
their  privies.  Whether  the  reasons  upon 
which  it  was  based  were  sound  or  not  and 
even  If  no  reasons  at  all  were  given,  the  Judg- 
ment imports  absolute  verity,  and  the  parties 
are  forever  estopped  from  disputing  its  cor- 
rectness. Cooley,  Const  Lim.  p.  47  et  seq., 
and  authorities  there  dted. 

'"Matters  once  determined  in  a  court  of 
competent  Jurisdiction  may  never  again  be 
called  in  question  by  parties  or  privies  against 
objection,  though  the  Judgment  may  have 
been  erroneous,  and  liable  to,  and  certain  of, 
reversal  In  a  higher  court'  Bigelow,  Estop. 
(3d  Ed.)  Outline,  pp.  Ixi.,  29,  57,  108. 

"  *The  estoppel  extends  to  every  material 
allegation  or  statement  which,  having  been 
made  on  one  side  and  denied  on  the  other,  was 
at  issue  in  the  cause,  and  was  determined 
therein.*  Aurora  v.  West,  7  Wall.  102;  De 
Graaf  v.  WyckolT.  4  N.  Y.  113;  Bryan  v.  Atchi- 
son, 2  La.  Ann.  462;  Shaffer  v.  Scuddy,  14  La. 
Ann.  576;  Plicque  v.  Perret  19  La.  318;  Gil- 
man  V.  Horseley,  5  Mart.  (N.  S.)  664;  Dufour 
V.  Camfranc,  11  Mart.  (La.)  607;  Patterson  v. 
Bonner,  14  La.  233;  Martin  v.  Martin's  Heirs, 
5  Mart.  (N.  S.)  170." 

It  follows,  then,  that  the  mere  fact  that  the 
demand  in  this  case  is  for  a  tax  for  one  year, 
and  the  demands  in  the  adjudged  cases  were 
for  taxes  for  other  years,  does  not  prevent 
the  operation  of  the  thing  adjudged.  If,  in  the 
prior  cases  the  question  of  exemption  was 
necessarily  presented  and  determined  upon 
identically  the  same  facts  upon  which  the 
right  of  exemption  is  now  claimed. 


The  argument  that  a>  a  matter  of  public 
policy,  the  principle  of  the  thing  adjudged 
should  be  held  not  to  apply  to  controversies 
as  to  taxation,  If  there  be  merit  in  it  should 
be  addressed  to  the  lawmaking,  and  not  to 
the  Judicial,  department  But  if  the  judicial 
mind  could  entertain  the  suggestion.  It  seems 
clear  that  it  is  without  real  merit  In  its  oltl* 
mate  aspect  it  asserts  that  no  question  coxk- 
ceming  government  or  public  authority  oughte 
ever  to  be  submitted  to  judicial  ^investigation.* 
Indeed,  the  contention  Is  that  there  Is  no  pow- 
er in  courts  of  justice  to  consider  any  ques- 
tion of  taxation,  or  render  any  judgment  in 
relation  thereto.  That  this  is  the  result  of  die 
proposition  is  manifest  from  the  fact  that  the 
very  essence  of  judicial  power  is  that  when 
a  matter  is  once  ascertained  and  determhied, 
it  is  forever  concluded  when  it  arises  again, 
under  the  same  circumstances  and  conditions, 
between  parties  or  their  privies.  To  admit 
the  Judicial  power  on  the  one  hand,  and  to 
deny  on  the  other  the  very  substance  and  es- 
sence of  such  power.  Is  not  only  contradic- 
tory, but  destructive  of  the  fundamental  con- 
ceptions upon  which  our  system  of  govern- 
ment is  based.  Under  this  theory  the  cause 
under  consideration  should  not  be  entertain- 
ed, but  should  be  dismissed.  Accepting  the 
argument  in  its  full  consequence,  every  Judg- 
ment rendered  by  this  court  from  the  founda- 
tion of  the  government  declaring  a  particu- 
lar tax  or  burden  unconstitutional.  Imports  no 
efficacy  whatever.  Every  decree  of  this  court 
enforcing  taxation  in  order  to  discharge  obli- 
gations previously  contracted,  where  the  right 
to  the  tax  was  a  part  of  the  obligation,  is  de- 
prived of  the  sanctity  of  the  thing  adjudged; 
for  manifestly,  if  the  estoppel  of  the  thhig 
adjudged  does  not  arise  from  a  Judgment  pre- 
venting taxation,  such  an  estoppel  cannot  also 
result  from  a  Judgment  enforchig  taxation. 

It  is  contended,  however,  that  the  asserted 
theory  finds  support  In  two  authorities,— one 
a  decision  of  this  court  (Keokuk  &  W.  B.  Co. 
V.  Missouri,  152  U.  S.  301,  14  Sup.  Ct  592), 
and  the  other.  City  of  Davenport  v.  Chica- 
go, B.  I.  &  P.  B.  Co.,  38  Iowa,  633,  640.  But 
that  these  authorities  do  not  sustain  the  con- 
tention is  demonstrable.  In  the  Keokuk  Case 
the  court  held  that  the  controversy  which  is 
decided  was  not  between  the  same  parties  as 
was  the  controversy  In  the  case  wherein  the 
Judgment  was  rendered  which  was  relied  up- 
on as  res  Judicata.  The  two  Judgments  not 
being  between  the  same  parties,  there  could 
have  been  and  was  no  necessity  for  deciding 
whether,  if  the  Judgment  had  been  between 
the  same  parties  or  their  privies.  It  would 
have  been  res  Judicata.  True  It  1b  that  in  the 
Keokuk  Case  the  ophilon  arguendo  discussef^ 
the  question  of  whether  a  Judgment  against^ 
the  validity  of  a  tax  for*one  year  would  be  a* 
bar  to  a  suit  for  taxes  for  a  subsequent  year. 
But  that  this  reasoning  was  not  considered  as 
relating  to  a  case  where  the  validity  of  the 
tax  was  resisted  on  a  particular  ground,  which 
particular  and  special  defense  had  been  nre- 
Digitized  by  VjOOQLC 
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ylcmsl7  held  between  the  same  parties  to  t>6 
y&lid  under  identically  the  same  conditions 
and  ciictunstances,  becomes  clear  when  the 
context  of  the  opinion  is  examined,  and  it  is 
discovered  that  it  approves  and  quotes  the 
ease  of  CromweU  v.  County  of  Sac;  the  opin- 
ion in  the  KeolEUic  Case  saying,  "If  there  were 
any  distinct  question  litigated  and  settled  in 
the  prior  suit,  the  decision  of  the  court  upon 
this  questloa  might  raise  an  estoppel  in  an- 
other suit,  upon  the  principle  stated  in  Crom- 
well V.  County  of  Sac,  W  U.  8.  351."  To 
seek,  then,  to  avail  of  the  general  language 
used  in  the  opinion  in  the  Keolculc  Case,  with- 
out taking  note  of  the  chrcumstance  that  it 
was  there  said  that  the  estoppel  would  exist 
even  as  to  a  tax  in  a  case  like  this,  is,  in  rea- 
son, to  misinterpret  the  opinion,  and  make  it 
cover  the  very  case  wliich  it,  in  express  lan- 
guage, declared  it  was  not  intended  to  govern. 
It  may  also  be  conceded  that  language  was 
used  in  the  course  of  the  opinion  in  City  of 
Davenport  v.  Chicago,  R.  I.  &  P.  R.  Co.,  su- 
pra, which  is  susceptible  of  the  interpretation 
that  under  no  circumstance,  even  between  the 
same  parties,  would  a  Judgment  as  to  the  tax 
of  one  year  operate  as  the  thing  adjudged  as 
to  the  tax  of  a  future  year.  But  that  case 
stands  alone,  and  the  language  therein  used 
has  been  since,  if  not  repudiated,  at  least  qual- 
ified, by  the  supreme  court  of  Iowa,  to  the  ex- 
tent necessary  to  bring  that  case  hi  harmony 
with  the  true  and  universal  doctrine  so  often 
laid  down  by  tills  court  In  Goodenow  v. 
Litchfield,  59  Iowa,  228,  9  N.  W.  107,  and  13 
N.  W.  86,  where  the  Davenport  Case  was 
pressed  as  an  authority  upon  the  supreme 
court  of  Iowa,  that  court,  in  an  opinion  on  a 
rehearing,  said: 

"It  is  undoubtedly  true  that  the  taxes  of 

esch  year  ordinarily  constitute  separate  and 

distinct  rights  or  causes  of  action.     But  when 

an  action  is  brought  to  recover  taxes  paid  in 

one  year,  and  an  action  is  afterwards  brought 

^to  recover  for  the  taxes  paid  in  a  subsequent 

oyear,  and  the  adjudication  in  the  first  is  plead- 

•  ed  as  a  bar  to  the  recovery  in  the^second  ac- 

'  tion,  the  question  whether  the  estoppel  is  ef-» 

fectual  will  depend  upon  the  issues  in  the  two 

actions. 

"If  the  right  to  recover  and  the  defense 
thereto  are  based  upon  necessarily  the  same 
grounds,  why  litigate  again  the  question  that 
has  been  determined?  In  such  case  the  very 
right  of  the  matter  is  determined  by  a  court 
of  competent  Jurisdiction.  It  is  not  essential 
that  the  causes  of  action  should  be  the  same, 
bat  it  is  essential  the  right  or  title  should  be; 
that  is,  the  issues  in  both  actions,  and  the 
matter  on  which  the  estoppel  depends,  must 
be  the  same,  or  substantiieLlly  so.  The  very 
matter  or  thing  wliich  it  is  sought  to  litigate 
must  have  been  adjudicated  in  the  prior  ac- 
tion. In  such  case  the  bar  or  estoppel  is  com- 
plete. This  rule  wfil  not,  we  think,  be  dis- 
puted. Therefore  authorities  are  not  requir- 
ed la  its  support.  But  see  Menlam  v.  Whit- 
temoze»  6  Gray,  816b" 


It  follows,  then,  that  the  theory  by  which 
It  is  sought  to  take  questions  of  taxation  en- 
tirely out  of  the  reach  of  the  rule  of  the  tiling 
adjudged  is  not  only  without  foundation  in 
reason,  but  is  also  without  support  of  author- 
ity, shice  the  case  from  this  court  which  is  cit- 
ed to  sustain  it  cannot  properly  be  said  to 
maintain  the  contention,  and  the  other  from 
the  supreme  court  of  Iowa  has  been  either 
overruled  or  qualified. 

The  only  question  then  remaining  to  be  de- 
termhied  is,  to  what  subjects  of  taxation  does 
the  estoppel  of  the  thing  adjudged  apply,  for 
it  extends  only  to  the  matters  which  are  neces- 
sarily concluded  by  the  Judgment  It  1b  clear 
upon  the  face  of  the  records  and  Judgments 
which  are  relied  upon  to  constitute  res  Judi- 
cata that  the  only  questions  therein  presented 
and  decided  were  the  nonliability  of  the  bank 
for  taxation  on  its  capital,  its  banking  house, 
and  furniture  acquired  for  the  purposes  of  its 
banking  business,  and  to  a  tax  levied  eo  nomi- 
ne on  its  shareholders,  with  obligation  hnpos^ 
ed  by  the  taxing  law  on  the'bank  to  pay  the 
tax.  These  it^ns,  however,  embrace  only 
the  subjects  of  taxation  mentioned  in  the  first 
of  the  enumerations  which  we  at  the  outset 
made,  and  do  not  include  the  objects  embra-^i 
ced  in  the  other  three.  The  thing  adjudged,^ 
therefore,  on  the  face  of  the  records  and^Judg-* 
ments,  does  not  conclude  three  of  the  general 
subjects  of  taxation  as  to  which  the  court 
below  decreed  the  bank  not  liable  for  taxation. 
The  argument,  however,  is  that,  although  the 
objects  embraced  in  the  last  three  headings 
are  not  apparently  within  the  estoppel  result- 
ing from  the  thing  adjudged,  they  are  never- 
theless substantially  so;  for,  it  is  said,  as  the 
thing  adjudged  determined  that  the  bank,  un- 
der its  contract,  cannot  be  taxed,  the  principle 
thus  established  carried  the  other  items  with 
it.  The  contention  Is  imsound,  and,  to  demon- 
strate that  it  is,  we  wiU  examine  briefiy  the 
three  items  referred  to,  which  are  embraced  In 
the  second,  third,  and  fourth  headings.  They 
are  as  follows: 

"Second.  That  the  stockholders  of  the  bank 
are  not  liable  for  assessment  on  their  shares 
of  stock."  The  doctrine  that  an  exemption  of 
the  capital  of  a  corporation  does  not,  of  neces- 
sity, include  the  exemption  of  the  sharehold- 
ers on  their  shares  of  stock,  is  now  too  well 
settled  to  be  questioned.  Bank  of  Commerce 
V.  Tennessee,  161  U.  S.  134,  146,  16  Sup.  Ct 
456,  and  163  U.  S.  416,  16  Sup.  Ct  1118. 

Indeed,  the  Judgment  of  the  supreme  court 
of  the  state  of  Louisiana  in  Bank  v.  Bouny, 
supra,  expressly  noted  this  distinction;  and 
the  opinion  on  the  rehearing  expressly  held, 
not  that  the  shareholders  could  not  be  taxed, 
but  that,  even  although  they  could  be,  the  law 
could  not  lawfully  Impose,  under  the  excep- 
tional nature  of  the  charter  of  the  Citizens* 
Bank,  the  duty  on  the  bank  to  pay  the  tax. 
Moreover,  in  the  Bouny  Case  the  supreme 
court  of  Louisiana  held  that  the  bank  wa? 
without  authority  to  champion  the  rights  of 
its  stockholders;  and  the  biU  In  this  case  is 
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filed  In  behalf  of  the  bank  alone,  and  Is  predi- 
cated solely  upon  the  theory  that  the  bank 
was  entitled  to  attack  the  tax  because  of  the 
absolute  duty  imposed  upon  it  to  pay.  The 
decree  below,  therefore,  which  held  that  the 
stockholder  could  not  be  taxed  because  of 
the  contract  right  of  the  bank,  conflicted  with 
the  settled  rules  of  law,  and  accorded  the 
complainant  a  right  to  which  it  was  not  en- 
titled, although,  under  the  authority  of  the 
thing  adjudged,  the  nonliability  of  the  bank  to 
taxation,  as  to  ceitain  objects  of  taxation,  be 

P5  fully  established. 

c    "Third.  That  the  bank  was  also  not  subject 

•  to  taxation  on  any^real  estate  held  by  it  which 
had  been  mortgaged  to  secure  stock  subscrip- 
tions or  stock  loans,  and  had  become  the  prop- 
erty of  the  bank  under  foreclosure  proceedings, 
because  property  so  acquired  became,  by  vir- 
tue of  the  purchase  by  the  bank,  a  part  of  its 
capital  stock."  The  argument  by  which  It  is 
asserted  that  this  right  is  embraced  within 
the  contract,  and  therefore  Is  covered  by  the 
thing  adjudged,  may  be  thus  briefly  stated: 
The  thing  adjudged,  it  is  said,  establishes  that 
the  capital  of  the  bank  is  nontaxable,  and, 
where  the  capital  cannot  be  taxed,  that  in 
which  the  capital  is  invested  becomes  a  part 
of  the  capital,  and  therefore  cannot  be  taxed; 
and  authorities  are  cited  which,  it  is  claimed, 
support  this  proposition. 

But  conceding,  arguendo,  the  correctness  of 
the  premise.  It  begs  the  question  for  consider- 
ation, since  It  assumes  that  the  capital  of  the 
bank  was  invested  in  the  debt  which  the  stock 
mortgages  secured.  The  stock  mortgages  guar- 
antied the  payment  of  the  subscriptions  to  the 
stock,  and  these  mortgages,  with  the  obliga- 
tions arising  from  the  subscriptions,  were 
pledged  to  secure  the  loan  from  which  the  cap- 
ital resulted.  In  other  words,  the  stock  sub- 
scriptions and  mortgages,  instead  of  drawing 
away  the  capital,  and  therefore  being  an  in- 
vestment into  which  the  capital  entered,  were 
a  mere  security,  on  the  faith  of  which  the  cap- 
ital was  obtained.  The  review  which  we  have 
made  of  the  legislation  as  to  the  Citizens' 
Bank  makes  this  clear,  and  it  is  additionally 
fortified  by  these  considerations.  The  act  of 
1833  provided  for  the  subscriptions  to  the 
stock,  and  for  the  securing  of  these  subscrip- 
tions by  mortgage,  but  the  subscriptions  were 
not  to  produce  the  capital.  On  the  contrary, 
the  capital  was  to  be  obtained  by  the  Issue  by 
the  bank  of  bonds  secured  by  the  subscriptions 
and  the  mortgages,  the  money  coming  from 
the  sale  of  the  bonds  to  constitute  the  capital 
of  the  bank.  Thus,  the  very  first  section  of 
the  act  of  1833  says  "that  the  capital  of  said 
bank  shall  be  $12,000,000,  to  be  formed  and 
procured  by  means  of  a  loan  or  loans  to  be 
made  by  the  directors  of  said  bank."  Section 
4  of  the  act,  which  in  detail  provides  for  the 
making  of  the  loan,  says  "that  in  order  to 
^facilitate  the  directors  of  said  bank  in  ne- 
e};atiating   or    obtaining    the    loan    aforesaid, 

•  which  Is  to  form*the  capital  thereof."  Acts 
La,  18;{3,  i-p.  172,  175.     By  the  act  of  1836 


the  state  provided  for  the  loan  of  Its  own 
bonds  to  the  bani^  from  the  sale  of  which  the 
capital  of  the  bank  was  to  be  derived,  as  a 
substitute  for  the  provision  of  the  act  of  1833. 
But  the  substitution  of  state  bonds  for  bonds 
of  the  bank,  instead  of  weakening  the  propo- 
sition that  the  capital  was  to  be  derived  from 
the  bonds  of  the  bank,  strengthens  It;  for  it 
makes  obvious  the  fact  that  the  state,  on  her 
credit,  furnished  the  capital,  taking  as  security 
the  stock  subscriptions  and  the  mortgages. 
To  accept  the  theory  that  the  subscriptions  to 
the  stock  and  the  stock  mortgages  securing 
the  same  were  the  capital  of  the  bank  would 
necessarily  presuppose  that  the  bank  was  to 
be  carried  on  without  capital,  for  the  subscrip- 
tions were  not  to  be  paid  for  a  long  period  of 
time.  Indeed,  the  whole  theory  of  the  act  was 
that,  the  capital  being  obtained  by  the  bonds, 
the  subscriptions  would  only  produce  capital 
when,  by  operation  of  the  provisicos  of  the 
act,  they  were  paid,  thereby  discharging  tiie 
obligations  of  the  state.  Bnt  this  oi)eration 
could  not  be  effectual  until  either  the  subscrip- 
tion had  been  paid,  or  the  property  mortgaged 
to  secure  the  same  had  been  actually  sold  and 
converted  into  money;  and  this  was  manifest- 
ly the  view  taken  by  the  supreme  court  of 
Louisiana  In  the  case  upon  which  the  defend- 
ant in  error  relies  (Bank  t.  Bonny,  supra), 
where  the  court  said: 

"To  enable  the  bank  to  obtain  its  capital,  the 
state  loaned  its  bonds  to  the  amount  of  several 
millions,  which  bonds  were  put  npon  the  mar- 
ket and  sold  by  the  bank;  the  bank  binding  itp 
self  to  take  them  np  at  thetr  maturity,  and 
to  pay  the  interest  thereon  as  it  accrued.  In 
order  to  secure  the  state  agahist  loss  and 
guaranty  the  payment  of  the  bonds,  the  mort- 
gages and  pledges  given  by  the  stockholders 
to  secure  their  subscriptions  and  loans  were 
transferred  to  the  state  and  the  bondholders.^ 

Evidently  it  was  a  confusion  of  thought  on 
this  question  which  led  the  court  below  to 
hold  that  the  property  bought  in  in  enforce- 
ment of  the  stock  mortgages  and  held  by  the 
bank  was  the  capital  of  the  bank,  and  there^S 
fore  not  liable  to*  taxation.  In  considering?, 
the  question  of  whether  the  capital  of  the 
bank  was  taxable,  in  one  part  of  its  opinion 
the  court  said: 

"The  original  charter  was  granted  in  1838. 
Acts  La.  1833,  p.  172.  That  act  contemplated 
that  the  capital  of  the  bank,  which  was  fixed 
at  $12,000,000,  would  be  obtained  by  the  is- 
suance by  the  bank  of  its  own  bonds.  The  sub- 
scribers for  the  stock  were  to  pay  nothlnif 
upon  theh:  subscriptions,  but  were  to  furnish 
mortgages  upon  cultivated  lands  and  slaves  to 
secure  the  payment  of  their  subscriptions." 

And  after  speaking  of  the  failure  of  this 
plan,  and  the  provision  of  the  act  of  1838  loan- 
ing the  bonds  of  the  state  to  the  bank  for  the 
purpose  of  obtaining  Its  capital,  the  conrt 
said,  **And  the  bonds  of  the  state  were  loan- 
ed to  the  bank  as  its  capital."  While  takinip 
this  correct  view  of  the  act  in  considering  the 
question  of  whether  the  capital  conld  be  tax* 
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«d,  a  directly  opposite  opinion  was  lield  to  be 
tlie  souDii  one  in  determining  whether  the 
property  bought  in  by  the  bank  In  foreclosure 
of  Its  stock  mortgages  was  a  part  of  its  capi- 
tal, for  on  that  branch  of  the  case  the  court 
said.  **The  bank  had  no  other  capital,  except 
the  subscriptions  by  the  stockholders  secured 
by  stock  mortgages."  We  cannot  approve  a 
<ronclusion  which  rests,  on  one  branch  of  the 
-case,  upon  the  proposition  that  the  bank  had 
CO  other  capital  but  the  proceeds  of  the  sale 
-of  the  state  bonds,  and,  on  another  issue  in 
the  cause,  holds  that  the  bank  had  no  other 
capital  but  the  subscriptions  to  the  stock  and 
the  mortgages  securing  the  same.  If  the  as- 
serted rights  of  the  bank  as  to  nontaxation,  (m 
the  one  hand,  arise  from  the  premise  that  the 
proceeds  of  the  state  bonds  were  its  capital, 
it  cannot  derive  the  advantage  resulting  from 
this  interpretation  of  the  charter,  and  then 
immediately  r^ect  this  construction,  for  the 
pun)ose  of  obtahiing  an  additional  advantage 
by  saying  that  the  proceeds  of  the  l)onds  were 
not  the  capital,  but  that  the  stock  subscrip- 
tions and  mortgages  securing  the  same  alone 
constituted  the  capital.  That  the  capital  of 
the  bank  consisted  of  the  money  derived  from 
c  the  sale  of  the  state  bonds,  and  not  from  sub- 
^scrlptions  and  stock  mortgages  by  which  they 
*  were  secured.*  was  unquestionably  the  con- 
temporaneous and  continued  construction  of 
the  statute,  results  from  the  fact  that  the  rec- 
ord affirmatively  shows  that  for  many  years 
after  the  charter  was  adopted  the  property  ac- 
quired by  the  bank  under  foreclosure  of  its 
mortgages  was  taxed  like  property  of  other 
citizens,  and  the  tax  was  voluntarily  paid. 
Indeed,  it  was  stated  in  the  discussion  at  bar, 
and  not  denied,  that  the  supposed  right  of  the 
bank  to  exemption  on  property  acquired  by  it 
under  foreclosure  of  mortgage  was  for  the 
first  time  asserted  in  this  suit,  and  that  for 
the  long  series  of  years  which  had  elapsed 
since  the  organization  of  the  bank  that  char- 
acter of  property  was  regularly  taxed  and  the 
tax  paid. 

'nie  claim  that,  because  the  charter  provid- 
ed that  the  subscribers  should  have  a  right  to 
borrow  from  the  bank  on  their  stock  a  certain 
amount  of  the  capital  afforded  by  the  sale  of 
the  bonds,  therefore  the  stock  mortgages  con- 
stitute an  investment  of  the  capital,  is  like- 
wise without  merit  Whatever  may  have 
been  the  obligations  of  the  stockholder  to  re- 
imburse the  money  so  loaned,  and  conceding 
that  these  obligations  were  secured  on  the 
I)ro|)erty  mortgaged  for  the  stock  subscription, 
primarily  the  property  upon  which  the  stock 
mortgage  rested  was,  and  continued  to  be  un- 
til it  was  converted  into  cash  and  applied  to 
the  pro  tnnto  extinction  of  the  loan  which  had 
furnished  the  capital,  a  security  for  the  capi- 
tal, and  not  the  capital  itself.  The  rights  of 
the  holders  of  the  bonds,  and  of  the  state, 
which  had  furnished  the  capital,  necessarily 
•exact  this  view  of  the  relations  between  the 
i^arties. 
'^Fourth.  That  the  nonliability  of  the  bank 


to  taxation  embraced  also  Immunity  from  the 
payment  of  a  license  tax  to  either  the  state  of 
Louisiana  or  the  city  of  New  Orleans."  We 
are  at  a  loss  to  understand  by  what  process  of 
reasoning  the  decree  was  made  to  cover  the 
question  of  the  nonliability  of  the  bank  for  li- 
cense. It  was  not  presented  by  the  pleadings, 
and  was  entirely  dehors  the  issues  in  the  case. 
As  we  conclude  that  the  decree  below  was 
In  part  erroneous,  we  must  reverse  it  The 
decree  below  is  therefore  reversed,  and  the^, 
case  remanded,  with  the  following  directions:^ 
First  To  enter  a  decree  in  favor  of  the*Cltl-» 
zens'  Bank,  recognizing  and  enforcing  its  non- 
liability to  taxation,  state,  parochial,  and  mu- 
nicipal, on  its  capital  stock,  its  banldng  house 
and  furniture  acquired  and  used  for  the  pur- 
I)oses  of  its  banking  business,  and  on  a  tax  on 
its  shareholders,  eo  nomine,  accompanied  with 
a  legal  obligation  on  the  bank  to  pay  the  tax. 
Second.  Rejecting  the  cUiim  of  the  bank  to 
nonliability  of  its  shareholders  for  taxation, 
without  prejudice  to  the  rights  of  the  share- 
holders to  resist  an  assessment  for  taxation 
against  the  shares  owned  by  them  unaccom- 
panied with  an  obligation  on  the  part  of  the 
bank  to  pay,  in  case  such  tax  should  be  levied 
by  the  laws  of  Louisiana.  Third.  Rejecting 
the  claUn  of  the  bank  to  nonliability  to  taxa- 
tion on  the  property  acquired  by  it  nnder  fore- 
closure of  mortgage,~the  whole  without  prej- 
udice to  the  right  of  the  state  and  municipal 
authorities  to  claim  a  license  tax,  should  such 
be  imposed  by  law  on  the  bank,  and  without 
prejudice  to  the  right  of  the  bank  to  assert 
any  legal  defenses  which  it  may  have  to  the 
payment  of  such  license  tax;  and  it  Is  so  or- 
dered. 

Mr.  Chief  Justice  FULLER,  Mr.  Justice 
BROWN,  and  Mr.  Justice  PECKHAM  dis- 
sented on  the  ground  that  the  Judgments  re- 
lied on  by  the  appellee  are  not  res  Judicata, 
although  in  all  other  respects  they  concurred. 

1  Petition  FUed  October  29,  1886.  ? 

The  Citizens'  Bank  of  Louisiana  vs.  The  Board 
of  Assessors  et  als. 

No.  19,144.     CivU  District  Court    Division  D. 

To  the  Honorable  the  Civil  District  Court  for  the 

Parish  of  Orleans: 

The  petition  of  the  Citizens'  Bank  of  Louisiana, 
a  corporation  established  by  law,  domiciled  in 
New  Orleans,  respectfully  ^ows: 

Tliat  the  board  of  assessors  for  the  parish  of 
Orleans  have  assessed  petitioner  upon  the  assess- 
ment rolls  for  1886  for  taxes  to  the  city  of  New 
Orleans  and  state  of  Louisiana,  on  which  the  os-^ 
sessmentB  are  as  follows,  to  wit:  n 

*0n  the  banking  house  of  petitioner,  erected  on* 
petitioner's  real  estate  in  the  square  bounded  by 
Gravier,  Camp,  Poydras,  and  St  Charles  streets, 
and  on  said  real  estate,  assessed  at  seventy-five 
thousand  dollars,  and  on  10,500  shares  of  the 
capital  stock  of  the  bank,  assessed  at  $42.75  per 
share,  aggregating  an  assessment  of  $448,875,  on 
which  the  taxes  assessed  will  amount  to  upwards 
of  fifteen  thousand  dollars,  as  appears  by  said  as- 
sessment, specially  referred  to  for  fuller  explana- 
tion and  greater  certainty. 

That  under  the  charter  of  the  bank  granted 
by  the  state  the  bank  is  exempted  from  all  taxa- 
tion, state,  parish,  and  muniapal.  In  any  form. 
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That  on  the  ftilth  of  nid  charter  and  of  aald 
exemptiona  the  capital  of  the  bank  waa  famiahed* 
the  bank  organised,  and  ita  banking  haa  been  for 
years  and  is  now  conducted,  all  of  which  more 
fully  appears  by  the  legislative  acts  on  St,— the 
act  to  incorporate  the  Citizena'  Bank,  approved 
Ist  April,  1833;  the  act  amendatory  of  the  first 
act,  approved  30th  January,  1836:  the  Act  No. 
246  of  1853;  the  Act  241,  p.  852;  and  other 
acts  on  the  subject,— under  which  acts  of  1833 
and  183G  the  original  capital  of  the  bank  of  ten 
mUiioiis,  and  under  which  acts  of  1852  and  1853 
the  additional  capital  of  the  bank  of  one  million 
dollars,  were  furnished,  all  of  which  more  fully 
appean  by  the  said  acts,  specially  referred  to  for 
fuUer  explanation  and  greater  certainty;  said 
exemptions  being  contained  in  the  thirtieth  sec- 
tion of  the  act  of  1833. 

That  the  aforesaid  assessment  on  shares  of 
$448,875  purports  to  cepresent  the  capital  of  the 
bank,  and  is  specially  m  excess  of  the  value  of 
the  shares  and  of  the  capital,  besides  being  illegal 
and  without  warrant  of  law.  That  the  aforesaid 
real  estate  assessed  as  aforesaid  is  in  excels  of 
the  value  of  said  real  estate,  besides  being  illegal. 
That  said  real  estate  waa  purchased  and  the 
building  thereon  erected  with  the  funds'  of,  and 
belonging  to  the  capital  of,  the  bank,  knd  said 
real  estate  and  building  represent  and  form  part 
of  said  capital.  That  said  assessment^  are  in  vio- 
lation of  the  exemption  granted  to  the  bank,  and 
are  illegal,  null,  and  void,  and  any  VLets,  if  any 
thefce  be,  binding  to  direct  said  assessments,  ia 
void  for  repugnancy  to  artido  1,  §  IP,  of  the  con- . 
stitution  of  the  United  States,  and  article  155  of 
the  constitution  of  the  state. 

That  in  the  suit  of  The  State  T&x  Gollector  v. 
The  Citizens'  Bank  (decided  by  the  civfl*  district 

court  on  the ^  1880,  and  affirmed  by  the  su* 

preme  court  of  the  state)  32  La.  Ann..  239,  said 
exemption  was  maintained  and  adjudged  valid, 
and  said  adjudication  is  res  judicata  against  said 
present  assessment  and  all  demands  tl|eTeonk 

That,  within  the  delays  and  acoordmg  to  the 
forms    prescribed    by    law,    petitioner    protested 
against  said  assessment,  and  applied  to  the  board 
of  assessors  to  have  the   assessment  canceled, 
but  said  protest  and  application  were  disregarded. 
gThat,   within   the  delays   and  according  to  the 
n  forms  prescribed   by  law,   petitioner   made   the 
*  same  protest  and  application  to  the^oommon  coun- 
cil and  to  Its  standing  committee  on  assessments 
of  the  city  council,  but  said  protest  and  applica- 
tion were  also  disregarded. 

Wherefore  petitioner  prays  that  the  board  of 
assessors  for  tlie  parish  of  Orleans  and  the  dty 
of  New  Orleans  be  duly  dted  to  answer  this  de- 
mand; that  the  state  tax  collector  for  the  First 
district  be  also  cited;  that,  after  due  proceeilings 
according  to  law,  there  be  judgment  in  petition- 
er's favor,  decreeing;  said  assessment  of  said 
shares  and  on  said  real  estate  to  be  void  and  null, 
and  decreeing  it  to  be  canceled  and  annulled; 
and  that  any  inscription  of  the  same  in  the  mort- 
gage office  be  erased  and  canceled;  and  for  gen- 
eral relief. 

t  Judgment. 

In  this  cause,  submitted  to  the  court  for  adju- 
dication, for  the  reasons  orallv  assigned  by  tiie 
court,  the  law  and  evidence  being  in  favor  of 
plaintiffs- 
It  is  ordered,  adjudged,  and  decreed  that  there 
be  judgment  in  favor  of  plaintiffs,  the  Citizens' 
Bank  of  rx>msiana,  and  aeainst  the  board  of  as- 
sessors of  the  parish  of  Orleans,  and  James  D. 
Houston,  tax  collector  for  the  Upper  district  for 
the  parish  of  Orleans,  decreeing  the  assessment 
for  the  3'ear  1880  standing  against  the  banking 
house  or  real  estate  in  the  square  bounded  by 
(iravier.  Camp.  Poyclras,  and  St.  Charles  streets, 
asscKBed  at  seventy-five  thousand  dollars,  or  on 
lOSAH)  ."Shares  of  the  capital  stock  at  $42.75  j)er 
hare,  aggregating  an  assessment  of  $448,8 <5, 
\nll  and  void  and  of  no  effect,  and  same  be  can- 
tied  and  erased  from  tlie  books  of  their  respect- 
we  offices,  and  that  any  inscription  of  the  same 


in  the  mortgage  office  be  canceled  and  enaed, 

and  coeta  of  salt. 
Judgment  rendered  March  8,  1887*  «» 

Judgment  signed  March  10,  1887.  S 

*a No.  20,641.  Pcdtion  Filed  Mardi  2U  1887.    * 

To  the  Honorable  the  Girll  District  Ooort  hi  and 

for  the  Pariah  of  Orleans: 

The  petition  of  the  Citiaens'  Bank  of  Loniai- 
ana.  a  corporation  established  by  law,  domiciled 
in  the  dty  of  New  Orleans,  respectfully  shows: 

That  petitioner  ia  exempted  by  Uiw  all 

taxation,   state  or  municipal,   upon  its  capital, 
shares  and  property  of  every  description,  as  ap- 
pears by  the  act  of  the  legislature  of  Louisiana 
approved  April  1,  1833,  entitled  "An  act  to  in- 
corporate the  Citixens'  Bank  of  Louisiana,"  and 
especially  the  thirtieth  section  of  said  act,  and 
by  the'  act  amendatpry  of  the  preceding  act,  ap-g 
proved  January  SO,  1836,  and  especially  by  theS 
fourth  section  thereof* which  acta  are  spedally* 
referred  to  for  fuller  explanation  and  greater  cer- 
tainty. 

Petitioner  shows  that  under  said  charter,  as 
contained  in  said  legislative  acts,  and  in  ae- 
cordance  with  the  conditions  thereof,  the  Citizens* 
Bank  of  Louisiana  was  organised  in  183<$,  with 
a  capital  of  upwards  of  ten  millions  of  dollars, 
then  obtained  from  the  subscribers  to  the  capital 
stock,  in  accordance  with  the  charter  of  the 
bank;  that  in  1853  additional  capital  for  the 
Citizens'  Bank, of  one  milUon  dollars  was  ob- 
tained from  the  subscribers  thereto  under  the 
authority  of  the  act  of  the  legislature  of  Louisi- 
ana for  the  relief  of  the  Citizens'  Bank,  being 
the  Act  No^  141  of  1852,  and  the  Act  of  the  Leg- 
islature of  Louisiana  No.  246  of  1853,  approved 
April  28;  1853;  that  the  aforesaid  original  capi- 
tal obtained  in  1836^  as  well  as  the  said  increased 
and  additional  capital  obtained  in  1853,  was  all 
furnished  and  paid  to  the  bank  on  the  faith  of 
its  charter,  and  especially  on  the  faith  of  the 
aforesaid  exemption  in  ttie  charter  of  all  the 
property,  stock,  and  capital  of  the  Citizens'  Bank; 
and  that,  relying  on  the  aforesaid  exemptions, 
the  said  banK  has  conducted,  and  is  now  conduct- 
ing,  its  banking  business. 

Petitioner  further  shows  that  said  acts  contain- 
ing the  charter  of  the  said  bank,  and  especially 
the  provisions  thereof  containing  said  exemptions 
from  taxation,  are  contracts  under  the  protec- 
tion of  tiie  articles  of  the  federal  and  state  con- 
stitutions protecting  oontracts,~said  articles  be- 
ing article  1,  i  10,  of  the  constitution  of  the 
United  States,  and  similar  articles  in  the  state 
constitutions;  and  petitioner  further  shows  that 
said  exemptions  have  been  decreed  valid  by  the 
courts. 

Petitioner  further  shows  that  notwithstanding 
said  exemptions  from  said  taxation,  and  said 
judgments  decreeing  the  same  to  be  valid,  the 
board  of  assessors  for  the  parish  of  Orleans  are 
about  to  assess  the  Citizens'  Bank  upon  the  as- 
sessment rolls  for  the  year  1887  for  taxation 
upon  its  shares  of  stock,  and  upon  its  banking 
building,  and  upon  the  furniture  therein  used  bv 
petitioner  for  conducting  its  said  banking  busi- 
ness, and  upon  other  property  possessed  by  ^- 
titioner;  that  said  proposed  assessments  are  with- 
out warrant  of  law,  are  prejudicial  and  injurious 
to  petitioner,  and  will  cause  irreparable  injury  to 
petitioner,  and  it  is  entitied  to  an  injunction  to 
prohibit  and  enjoin  said  assessments. 

Wherefore  petitioner  prays  that  said  board  of 
assessors  for  the  parish  of  Orleans  and  the  dty^ 
of  New  Orleans  be  duly  dted  to  answer  thisg 
petition;  *thaL  considering  the  bond  and  afflda-7 
vit  herewith  filed,  a  writ  of  injunction  issue,  di- 
rected to  said  board,  enjoining  them  and  prohib- 
iting them  and  each  member  thereof  from  as- 
sessing the  Citizens'   Bank  for  taxes,   dty   or 
Slate,  for  1887,  or  for  any  subsequent  year,  upon 
tiie  capital  stock  of  the  Citizens'  Bank,  or  the 
shares  thereof,  or  upon  the  banking  building  of 
petitioner,  or  upon  the  furniture  used  therein,  or 
upon  any  other  property  of  petitioner;   that  said 
injunction   be  made  perpetual;    and  that  said 
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^KMLvd  and  the  recorder  of  mortgages  be  prohib- 
ited and  enjoined  from  recording  any  such  as- 
sessments in  the  office  of  the  recorder  of  mort- 
gages;  and  for  general  relief. 

4  Judgment 

In  this  case*  submitted  to  the  court  upon  the 
eyidence  and  pleadings  filed,  the  law  and  evi- 
dence being  in  favor  of  plamtiff,  it  is  ordered, 
adjudged,  and  decreed  that  the  injunction  herein 
issued  on  the  21st  day  of  March,  1887,  be  now 
made  perpetual,  and  that  the  board  of  assessors 
for  the  i>arish  of  Orleans  and  the  members  thereof 
be  enjoined  and  prohibited  from  assessing  the 
Citizens'  Bank  for  taxes,  city  or  state,  for  the 
year  1887,  upon  its  capital  stock,  on  the  shares 
thereof,  or  its  property,  and  that  said  assessment, 
if  made,  be  canceled  from  the  books  of  assess- 
ments for  the  year  1887,  and  that  the  recorder  of 
mortgages  for  the  parish  of  Orleans  be,  and  he  is 
hereby,  enjoined  from  receiving  said  assessment 
upon  the  books  of  his  office. 

Costs  herein  be  paid  by  defendants. 

Judgment  rendered  April  27.  1887. 

Judgment  signed  May  3,  1887. 
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UNITEa>  STATES  v.  REBD  (two  cases.) 
(May  24,  1897.) 
Nos.  188  and  190. 
Sbippino  Comhisaiosbk— Expenses  or  Ovnoi^ 
Liability  op  United  Statss. 
Under  the  act  of  congress  of  June  26,  1884 
(28  Stat.  59),  which  required  the  secretary  of 
the  treasury  to  fix  the  comi^sation  of  shi^ 
ping  commissioners  and  to  audit  and  adjust  their 
expenditures,  the  compensation  of  the  conmus- 
sioner  for  the  port  of  New  York  was  fixed  at  a 
specified  salary  and  one-half  the  surplus  of  fees 
eoUected,  after  payment  of  salaries  and  expenses 
of  the  office,  not  to.  exceed  in  all  S5.000  in  auy 
year.  The  act  of  June  19,  1886  (24  Stat  79), 
aboHshed  fees,  but  provided  that  commissioners 
theretofore  paid,  in  whole  or  in  part,  by  fees, 
should  be  paid  the  same  compensation  as  they 
would  have  received  prior  to  the  passage  of  the 
act.  Under  this  act  the  commissioner  was  allow- 
ed and  paid  a  salary  of  $5,000,  which  amount  he 
would  have  earned  under  the  former  act.  Held, 
that  he  could  not  be  required  to  pay  from  such 
salary  the  rent  and  other  expenses  incident  to 
the  maintenance  of  his  office,  but  that  such  ex- 
penses were  a  proper  charge  against  the  United 
SUtea. 

Appeals  from  the  United  States  Circuit  Covtrt 
of  Appeals  for  the  Second  Circuit 

These  were  suits  brought  by  James  C.  Reed, 
shipping  commissioner  of  the  United  States  at 
the  port  of  New  York,  to  recover,  respectively, 
the  amount  expended  by  him  for  rent  of  office 
and  storage  rooms  for  his  official  use  from 
March  1,  1891,  to  AprU  1,  1893,  and  the 
amount  of  certain  expenses  which  be  incurred 
between  July  1,  1886,  and  March  1,  1891,  in 
maintaining  his  office  and  discharging  his  du- 
ties, including  rent  of  the  said  rooms  from 
April  1,  1890,  to  March  1,  1891. 

The  petition  in  No.  189,  asking  judgment 
for  the  sum  of  13,125,  was  filed  in  the  circuit 
court  of  the  United  States  for  the  Southern 
district  of  New  York  on  AprU  7,  1893.     The 
government  filed  a  general  answer  on  June 
21st  of  th^  same  year,  and  the  case  was  re- 
ferred, by  consent,  to  a  referee,  who  took  the 
^  evidence  presented  by  the  parties,  and  reported 
g  the  same,  together  with  his  opinion,   to  the 
•  court.    Upon  the*coming  In  of  this  report,  the 


court,  on  August  26^  1806,  filed  Its  flndingB  d 
fact  and  condusions  of  law.  Tbe  factM  stated 
in  the  findings  were  snbstantiaUy  as  follows: 

The  petitioner  assumed  the  duties  of  bis  of- 
fice prior  to  July  1,  1884,  and  on  or  about  Au- 
gust 2Gth  of  tliat  year  the  secretary  of  the 
treasury,  pursuant  to  the  iMrovisions  of  the  act 
of  congress  entitled  "An  act  to  remove  certain 
burdens  on  the  American  merchant  marine, 
and  encourage  the  American  foreign  carrying 
trade,  and  for  other  purposes,"  approved  June 
20,  1884,  fixed  the  compensation  of  the  peti- 
tioner at  the  sum  of  $4,000  per  annum,  and  in 
addition  thereto  one-half  of  the  net  surplus  of 
the  receipts  of  his  office  from  fees  earned,  less 
the  amount  of  salaries  and  expenses  paid;  lim- 
iting the  amount  of  such  compensatlcMi,  how- 
ever, to  the  iTMTlmnm  sum  of  $5,000  in  any 
one  year.  The  petitioner  continued  to  hold 
the  office  and  discliarge  the  duties  thereof  from 
July  1,  1884,  to  the  date  cl  the  filing  of  the 
said  findings  of  fact,  and  within  the  period  be- 
tween July  1,  1884,  and  April  1,  1893,  no 
change  was  made  hi  the  amount  of  his  com- 
pensation, and  the  same  was  allowed  and  paid 
him  a;t  the  rate  of  $5,000  per  year.  For  the 
time  between  tlie  opcoiing  of  the  fiscal  year 
commencing  Mardi  1«  1891,  and  AprU  1,  1893, 
the  surplus  earnings  of  the  office  of  service 
fees  exceeded  the  necessary  expenses  incident 
to  the  conduct  of  the  business  of  the  office,  in- 
cluding the  compensation  of  the  petitioner,  by 
the  sum  of  $14,551.29. 

Frmn  July  1,  1884,  to  May  20,  1888,  the  of- 
fice of  the  petitioner  was  situated  at  187  Cher- 
ry street,  in  the  city  of  New  Yoric,  and  the 
rental  of  the  premises,  together  with  all  othei 
expenses  incident  to  the  office  of  shipping  com- 
missioner, and  to  the  discharge  of  the  duties 
thereof,  were  paid  by  the  United  States.  On 
or  about  May  20, 1886,  the  office  was  removed, 
by  direction  of  the  secretary  of  the  treasury, 
from  Cherry  street  to  the  United  States  barge 
office,  in  the  said  cily,  a  building  owned  by  the 
government,  and  the  expenses  incident  to  the 
removal  and  to  the  fitting  up  of  the  petitioner's 
office  hi  that  building  were  paid  by  the  Unit- 
ed States. 

On  or  about  April  10,  1890,  the  petitioner,  by^ 
direction  of  the  secretary  of  the  treasury,  re-§ 
moved  from  the  barge  office,  *and  procured  of-* 
fices  at  25  Pearl  street,  and  storage  room  for 
deceased  seamen's  effects  at  19  Pearl  street, 
at  an  annual  rental  of  $1,500.    Between  March 
1,  1891,  and  April  1,  1893,  the  petitioner  in- 
curred  expenses,  and  was  obliged  to  niake,  and 
did  make,  disbursements  on  account  of  rent  ot 
the  said  premises  in  Pearl  street,  amounting  m 
the  aggregate  to  the  sum  of  $3,125. 

The  court  further  found  that  the  said  ex- 
penditures were  incident  to  the  office  of  ship 
ping  commissioner;  that  the  said  sum  was  a 
reasonable  charge  for  the  said  premises;  that 
the  United  States  duly  authorized  the  occupa- 
tion by  the  petitioner  of  the  premises,  and  the 
expenditures  incurred,  and  proposed  to  be  in- 
curred, therefor;  that  the  petitioner  had  dub- 
demanded  the  said  amount  from  the  United 
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States;  and  that  no  part  thereof  had  heen  paid. 
In  No.  100  the  petition  asking  Judgment  for 
#4,035.17  was  filed  Id  the  said  coiurt  on  March 
27,  1801;  and  the  general  answer  of  the  gov- 
(.'rnnient  on  June  10,  1801.  The  court's  find- 
ings of  fact  and  conclusions  of  law  were  filed 
April  C,  1803,  on  which  clay,  reference  of  the 
case  having  tliereiofore  been  made  as  in  No. 
180,  tJie  report  of  the  referee  was  submitted. 

The  findings  in  this  case  were  essentially  sim- 
ilar to  those  hi  No.  180,  concerning  the  fixing 
of  the  petitioner's  compensation,  his  continu- 
ance In  office,  and  his  receipt  of  the  maximum 
compensation  during  the  time  covered  by  his 
chiim,  his  occupation  of  rooms  in  Cherry  street, 
and  his  removal  therefrom  to  the  barge  office, 
and  thence,  on  April  10,  1800,  to  rooms  in 
Pearl  street,  and  the  payment  by  the  United 
States  of  the  expenses  of  the  office  in  Cherry 
street,  and  of  the  removal  to  the  barge  office. 
The  court  further  found  that  for  the  period 
l)etween  the  opening  of  the  fiscal  year  com- 
mencing July  1,  188G,  and  March  1,  1801,  the 
surplus  earnings  of  the  office  of  the  petitioner 
of  service  fees  exceeded  the  necessary  expenses 
Incident  to  the  discharge  of  the  duties  of  the 
office,  including  the  compensation  of  the  pe- 
titioner, by  the  sum  of  $24,705.01;  that  be- 
^  tween  July  1,  1886,  and  March  1,  1891,  the 
^petitioner  Incurred  sundry  expenses,  and  was 
•  obliged  to  make,  and  did*  make,  sundry  dis- 
bursements, amounting  In  the  aggregate  to  $4.- 
083.71,  for  necessaries  Incident  to  the  duties 
Imposed  upon  him  by  statute  as  shipping  com- 
missioner, including  rent  of  the  said  office  and 
storage  rooms  In  Pearl  street  from  April  10, 
1890,  to  March  1,  1891,  furnishing  cost  of  re- 
moval, stationery,  telephone.  Maritime  Regis- 
ter, Ice,  freight  on  blanks,  safe-deposit  vault, 
telegrams,  repairs,  etc.;  that  the  said  amount 
was  a  reasonable  expenditure  for  the  purposes 
for  which  it  was  disbursed;  that  reports  were 
made  monthly  by  the  petitioner  to  the  secre- 
tary of  the  treasury,  which  reports  contained 
the  items  of  the  receipts  of  the  office  and  of  the 
expenditures  Incurred  and  proposed  to  be  In- 
curred; that  the  petitioner  had  demanded  of 
the  United  States  payment  of  the  said  sum; 
and  that  no  part  of  the  same  had  been  paid. 

The  court's  conclusions  of  law  In  each  case 
were  "that  the  secretary  of  the  treasury  was 
authorized  to  determine  the  compensation  of 
the  petitioner  as  shipping  commissioner  at  the 
port  of  New  York,  and,  having  exercised  such 
authority,  the  compensation  of  the  petitioner 
remained  as  so  fixed  (to  wit,  five  thousand 
dollars  per  annum);  that  the  secretary  of  the 
treasury  is  authorized  to  regulate  the  mode  of 
conducting  the  business  in  the  shipping  of- 
fices; that  all  expenditures  made  by  ship- 
ping commissioners  In  discbarge  of  their  du- 
ties Imposed  upon  thorn  by  the  statutes  of  the 
United  States  or  the  regulations  of  the  treas- 
ury dej)artment  are  to  be  audited  and  adjusted 
In  the  treasury  department."  Further,  as  con- 
clusions of  law,  the  court  found  In  No.  180 
that  the  petitioner  was  entitled  to  have  and 
receive  from  the  United  States  the  sum  of 


^,125,  and  In  No.  190  tha;t  he  wu  entlfted  to 
have  and  receive  from  the  United  States  the 
sum  of  $4,033.71.  Judgment  in  No.  189,  for 
the  sum  of  $3,125,  was  rendered  in  favor  of 
the  petitioner  on  August  26,  1893,  and  in  No. 
100,  for  the  sum  of  $4,033.71,  on  April  6,  1803. 
In  each  case  an  appeal  was  taken  by  the 
government  to  the  United  States  circuit  court 
of  appeals  for  the  Second  circuit,  where  on 
May  2.  1804,  and  June  4,  1894,  respectively, 
the  said  judgments  were  affirmed  (9  C.  C.  A. 
563,  61  Fed.  414,  and  13  C.  C.  A.  682,  69  Fed. 
841).  On  October  5,  1804,  the  government  ap- 
pealed in  each  case  to  this  court.  g 

*A8st   Atty.    Gen.    Dodge,   for   the   Unlted*^ 
States.    G.  £.  Howard,  for  appellee. 

Mr.  Justice  SHIRAS,  after  stating  the  facto 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

These  are  appeals  from  the  United  State» 
circuit  court  of  appeals  for  the  Second  circuit 

James  C.  Reed,  the  appellee,  who  for  sev- 
eral years  was  the  shipping  commissioner  &t 
at  port  of  New  York,  obtained  Judgments  in 
the  circuit  court  for  the  Southern  district  of 
New  York,  for  moneys  which  he  had  expend- 
ed and  disbursed  between  the  Ist  day  of 
July,  1886,  and  the  1st  day  of  April,  1893,  In 
payment  of  expenses  incident  to  the  dlscharge- 
of  the  duties  imposed  upon  him  as  snch  ship- 
ping  commissioner  by  the  statutes  of  the  Unit« 
ed  States. 

In  No.  189  the  only  question  involved  is  the^ 
right  of  the  appellee  to  be  reimbursed  for  the- 
rent  of  the  commissioner's  offices. 

No.  190  Involves  both  the  question  of  rent*, 
for  another  period  of  time,  and  the  further 
question  of  the  right  to  be  reimbursed  for  cer- 
tain other  expenses  incidental  to  the  office. 

Reed  was  originally  appointed  shipping  com- 
mlssioner  by  the  circuit  court  for  the  South* 
em  district  of  New  York  on  May  12, 1884.  At 
that  time  the  law  relating  to  the  duties  and 
compensation  of  that  office  vras  contained  in- 
sections  4501,  4505,  4507,  4502,  4593,  and  4594 
of  the  Revised  Statutes. 

By  the  principal  provisions  of  these  sec- 
tions, affecting  the  matter  in  hand,  the  com- 
missioner was  authorized  to  employ  clerks  to- 
asslst  him  in  the  transaction  of  the  business 
at  his  own  proper  cost,  and  to  lease,  rent,  or- 
procure,  at  his  own  cost  suitable  premises 
for  the  transaction  of  business,  and  for  the 
preservation  of  the  books  and  other  documents 
connected  therewith,— which  premises  should 
be  styled  the  "Shipphig  Commissioner's  Of-^ 
flee."  Certain  fees  for  the  several  acts  ofg, 
•service  were  made  payable  to  the  commls.sIon- •  * 
er,  for  which  a  fee  bill  was  to  be  prepared 
and  conspicuously  placed  In  the  office.  Out  of 
such  fees,  for  the  purpose  of  reimbursing  him- 
self, the  commissioner  was  entitled  lo  deduct 
and  retain  any  sums,  not  exceeding  the  sums 
specified  In  the  schedule;  but  it  was  provided. 
In  section  4594,  that  "in  no  case  should  the 
salary,  fees,  and  emoluments  of  any  officer- 
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appointed  nnder  this  title  be  more  than  fire 
thousand  dollars  per  annum,  and  any  addi- 
tional fees  sliould  be  paid  into  the  treaisury  of 
the  United  States." 

Bj  the  act  of  June  26,  1884,  congress  amend- 
-ed  the  law,  as  follows: 

"Sec  27,  That  section  forty-five  hundred 
and  one  of  the  Revised  Statutes  is  hereby 
amended  so  as  to  read  as  follows: 

**  'Sec.  4501.  The  secretary  of  the  treasury 
shall  appoint  a  commissioner  for  each  port  of 
•entry,  which  is  also  a  port  of  ocean  naviga- 
tion, and  which,  in  his  Judgment,  may  require 
the  same;  such  conmiissioner  to  be  termed  a 
shipping  commissioner,  and  may,  from  time 
to  time,  remove  from  office  any  such  commis- 
sioner whom  he  may  have  reason  to  believe 
•does  not  properly  perform  his  duty,  and  shall 
tlien  provide  for  the  proper  performance  of  his 
<luties  until  another  person  is  duly  appointed 
in  his  place;  provided,  that  shipping  commis- 
sioners now  in  office  shall  continue  to  perform 
the  duties  thereof  until  others  shall  be  ap- 
pointed in  theh:  places.  Shipping  commis- 
sioners shall  monthly  render  a  full,  exact  and 
itemized  account  of  their  receipts  and  expend- 
itures to  the  secretary  of  the  treasury,  who 
shall  determine  their  compensation,  and  shall 
from  time  to  time  determine  the  number  and 
compensation  of  the  clerks  appointed  l^  such 
commissioner,  with  the  approval  of  the  secre- 
tary of  the  treasury,  subject  to  the  limitations 
now  fixed  by  law.  The  secretary  of  the  treas- 
ury shall  regulate  the  mode  of  conducting  busi- 
ness in  the  shipping  offices  to  be  established 
by  the  shipping  commissioners  as  hereinafter 
provided,  and  shall  have  full  and  complete 
control  over  the  same,  subject  to  the  provi- 
sions herein  contained;  and  all  expenditures 
oby  shipping  commissioners  shall  be  audited 
gand  adjusted  in  the  treasury  department  in 
*  the  mode  and  manner  •provided  for  expend- 
itures in  the  collection  of  customs.  All  fees 
of  shipping  commissioners  shall  be  paid  into 
the  treasury  of  the  United  States,  and  shall 
constitute  a  fund  which  shall  be  used  under 
tlie  direction  of  the  secretary  of  the  treasury 
to  pay  the  compensation  of  said  commission- 
ers and  their  clerks  and  such  other  expenses 
as  he  may  find  necessary  to  Insure  the  proper 
administration  of  their  duties.'  *'  23  Stat  59. 
Reed  was  continued  in  office  by  the  appoint- 
ment of  the  secretary  of  the  treasury  under 
this  act  of  1884,  and  remained  In  the  dis- 
charge of  his  duties  until  after  the  Ist  of 
April.  1893. 

In  pursuance  of  that  provision  of  the  act  of 
1.S.S4  which  directed  that  the  secretary  of  the 
treasury  should  determine  the  compensation 
of  the  sliipplng  commissioner,  that  officer,  on 
September  12.  1SS4,  wrote  to  Reed  that  the 
department,  on  the  2(3th  August,  had  deter- 
mined to  allow  him  compensation  as  shipping 
<!ommIssioner  at  the  rate  of  $4,000  per  annum 
and  one-half  of  the  net  surplus  of  the  fees 
<?ollected  by  him  after  the  payment  of  salaries 
4md  expenses  authorized,  "such  compensation 


not  to  exceed  the  mazlmnm  limited  by  law,  it 
being  understood  that  from  such  compensa- 
tion you  shall  pay  all  your  official  expenses 
except  for  employes  and  rent,  and  that  the 
compensation  and  all  expenses  shall  not  ex- 
ceed the  aggregate  of  the  fees  collected  and 
deposited  during  the  year." 

Under  this  arrangement  Reed  rendered 
monthly  accounts,  charging  against  the  fees 
earned  in  his  office  both  the  rent  of  the  office 
occupied  by  him  and  all  the  other  expenses  of 
the  character  included  in  the  present  Judg- 
ments, and  all  of  these  charges  were  regularly 
allowed  to  him  by  the  secretary  of  the  treas* 
ury,  down  to  and  Including  the  month  of 
June,  188a 

In  June,  1886,  offices  w&e  provided  for  the 
shipphig  conmiissioner  of  New  York  in  the 
barge  office,  a  government  building  at  that 
port.  He  removed  to  the  barge  office,  and  the 
expenses  of  his  removal  were  audited  and  al- 
lowed by  the  secretary  of  the  treasury  under 
date  of  June  18,  1886. 

On  June  19,  1886,  the  Uiw  was  further 
amended  by  an  act  which  abolished  the  pay- 
ment of  fees,  and  which  provided  that  sMi^^ 
ping  commissioners  who  theretofore  had  beeng 
paid  wholly^or  partly  by  fees  should  make  a* 
detailed  report  of  such  services,  and  the  fees 
provided  by  law,  to  the  secretary  of  the  treas- 
ury, under  such  regulation  as  that  officer 
should  prescribe;  and  that  the  secretary  of 
the  treasury  should  allow  and  pay,  from  any 
money  in  the  treasury  not  otherwise  appro- 
priated, said  officers  such  compensation  for 
said  services  as  each  would  have  received 
prior  to  the  passage  of  the  act;  also  such  com- 
pensation to  clerks  of  shipping  commissioners 
as  would  have  been  paid  them  had  the  act 
not  been  passed;  provided  that  such  services 
had,  in  the  opinion  of  the  secretary  of  the 
treasury,  been  necessarily  rendered.  24  Stat 
79. 

Aner  and  since  the  passage  of  this  last  stat- 
ute the  secretary  of  the  treasury  failed  to  al- 
low to  Reed  any  of  his  expenses,  for  rent  or 
otherwise,  upon  the  ground  that  congress  had 
failed  to  make  any  appropriation  for  that  pur- 
pose; and  Reed  continued  to  pay  out  of  his 
own  pocket  said  rent  and  expenses  until  the 
expiration  of  his  term  of  office.  During  this 
period  the  secretary  of  the  treasury  sent  sev- 
eral communications  to  congress,  reminding 
that  body  that  since  July,  1886,  no  appropria- 
tions had  been  made  to  cover  the  expenses  of 
the  office  of  shipping  conunissioners,  and  rec- 
ommendhig  that  such  appropriations  should 
be  made. 

It  is  not  claimed  on  behalf  of  the  govern- 
ment that  the  rent  and  expenses  included  in 
the  judgment  were  not  proper  ana  necessary, 
and  actually  incurred  and  paid  by  him. 

Reed's  compensation  was  fixed  by  the  secre- 
tary of  the  treasury,  under  the  act  of  1884, 
at  the  rate  of  $4,000  and  one-half  of  the  net 
surplus  collected  by  him  after  the  payment  of 
salaries  and  expenses  authorized,  and  it  was 
also  directed  by  the  secretary  that  Reed  should 
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pay  all  official  expenses  except  for  employ^ 
and  rent  By  the  act  of  1886  it  was  provided 
that  hSa  compensation  would  be  such  as  he 
would  hare  received  had  that  act  not  been 
passed. 

We  agree  with  the  court  of  appeals  in  think- 
ing that  the  act  of  1S80  did  not  repeal  the  pro- 
visions of  the  act  of  1884  as  respects  expend- 
ed itures  by  shipping  commissioners  other  than 
o  for  clerlvs.     There  is  no  repealing  clause,  there 

*  is  no  reference*to  such  expenditures,  nor  any 
Implication  of  any  intention  to  impose  the  bur- 
den of  maintaining  suitable  premises  for  the 
transaction  of  the  business  upon  the  commis- 
sioner, and  we  think  that  the  commissioner 
was  not  required,  under  the  act  of  1886,  to  pay 
out  of  his  compensation  expenses  of  the  office 
which  before  that  act  were  paid  by  the  gov- 
ernment. If,  before  the  act  of  1886,  Reed  re- 
ceived $5,000  for  services  and  the  government 
paid  the  rent  and  other  expenses,  and  after  the 
passage  of  the  act  he  would  receive  $5,000  and 
pay  the  rent  and  expenses  himself,  he  could 
not,  under  the  latter  construction,  receive  ihe 
same  compensation  as  before. 

It  is  true  that  under  the  Revised  Statutes, 
prior  to  the  act  of  1881,  the  commissioner  was 
to  lease,  rent,  or  procure  at  his  own  cost  the 
premises  in  which  to  do  business,  and  had 
also  to  pay  all  the  other  expenses  of  his  office. 
But  during  that  period  he  had  all  the  fees  of 
the  office.  The  fees  were  taken  from  him  by 
the  act  of  1884,  and  the  treasury  was  directed 
by  that  act  to  assume  payment  of  all  expenses, 
as  Is  seen  in  its  language,  as  follows: 

**A11  expenditures  by  shipping  commission- 
ers shall  be  audited  and  adjusted  in  the  treas- 
ury department  in  the  mode  and  manner  pro- 
vided for  expenditures  in  the  collection  of  cus- 
toms. All  fees  for  shipping  commissioners 
shall  be  paid  Into  the  treasury  of  the  United 
States,  and  shall  constitute  a  fund,  which  shall 
be  used  under  the  direction  of  the  secretary 
of  the  treasury  of  the  United  States  to  pay  the 
compensation  of  said  commissioners  and  their 
clerks,  and  such  other  expenses  as  he  may 
find  necessary  to  insure  the  proper  adminis- 
tration of  their  duties.*'     23  Stat.  5». 

The  record  discloses  that  the  secretary  of 
the  treasury  construed  the  act  of  1884  as  di- 
recting him  to  allow  for  rent  and  expenses 
similar  to  those  included  in  these  Judgments; 
and  that  he  did  not  contend  that  the  act  of 
1886  changed  the  rights  of  the  commissioner  In 
these  particulars,  but  that  he  excused  the  non- 
payment of  rent  and  expenses  because  con- 
gress had  failed  to  make  the  proper  appropria- 
tion. 

eQ    The  government's  brief  cites  the  case  of  U. 

gS.  V.  Gunnison,  155  U.  S.  389,  15  Sup.  Ct.  152. 

•  But  that  was  a  case  where  it  was  •held  that 
a  shipping  commissioner  at  Mobile  was  not  en- 
titied  to  moneys  paid  for  clerk  hire,  for  the 
reason  that  tlie  secretary  of  the  treasury  had 
formally  notified  the  shipping  commissioner, 
Previous  to  the  time  for  which  the  clerk  hire 

^s  claimed,  that  his  compensation  would  be 
V.  v.Hed  to  $100  per  month,  and  that  no  addi- 


tional compensation  would  be  allowed.  When 
he  presented  his  vouchers,  Induding  the  itema 
for  derk  hire,  the  secretary  approved  them 
only  for  $100  per  m<Hith« 

The  government's  claim  that  the  commis- 
sioner was  to  meet  rent  and  expenses  out  of 
his  salary  might  result  hi  the  application  of 
his  entire  salary  to  that  purpose.  We  are  not 
willing  to  construe  the  statute  so  as  to  re- 
quire so  unreasonable  a  result 

Without  pursuhig  the  subject  into  further 
detail,  we  are  of  opinion  that  the  circuit  court 
did  not  err  In  sustaining  the  commissioner's 
claims  for  reimbursement,  and  the  decree  of 
the  circuit  court  of  appeals  Is  accordingly  af- 
firmed. 

(167  u.  8.  en) 

HEDRICK  V.  ATCHISON,  T.  &  S.  F.  R.  CO. 

etal. 

(May  24,  1897.) 
No.  154. 

Public  Lands-^Rights  op  Looator— ICibtakb  ix 
Desokiptiox. 
The  locator  of  a  land  warrant  on  a  tract  ot 
public  land,  who  does  all  that  is  required  to  en- 
titie  him  to  a  patent,  becomes  the  equitable  own- 
er of  the  land,  though  by  mistake  it  is  incorrect- 
ly described  in  his  application;  and  where  he 
and  his  grantees  take  possession  of,  hnprove, 
and  pay  taxes  on  the  lana,  another  who  procures 
a  patent  therefor  from  the  goyemment  with 
knowledge  of  such  facts  Is  a  purchaser  in  bad 
faith,  and  may  be  compelled  to  convey  the  legal 
titie  to  the  holder  of  the  superior  equity. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Missouri.  g 

*  Robert  O.  Hedrick  filed  his  petition  In  the? 
circuit  court  of  Adair  county.  Mo.,  on  October 
14,  1800,  against  the  Atchison,  Topeka  A 
Santa  F6  Railroad  Company,  seeking  to  re- 
cover possession  of  the  portion  of  the  defend- 
ant company's  right  of  way,  which  extended 
through  the  W.  ^  of  the  S.  E.  %  of  section 
28,  township  61,  range  14,  in  said  county.  The 
defendant  company  answered,  as  did  also 
James  6.  Wilson  and  John  G.  Sanders,  who, 
upon  their  own  application,  were  made  parties 
defendant  The  plaintiff  subsequently  filed 
replications,  and  on  May  5,  1891,  the  said 
court  entered  the  following  decree: 

"Now  at  this  day  this  cause  coming  on  to 
be  heard,  the  parties  appear,  by  their  re- 
spective attorneys,  and  answer,  'Ready  for 
trial;'  and,  a  Jury  being  waived,  the  cause  la 
submitted  to  the  court 

"And  the  court  having  seen  and  heard  the 
allegations  and  proofs  of  the  parties,  and  be- 
ing fully  informed  in  the  premises,  doth  find: 
That  this  is  an  action  of  ejectment  for  the 
premises  described  In  plaintiff^s  petition* 
brought  by  the  plaintiff  against  the  defendant 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company,  and  that  the  defendants  Wilson  and 
Sanders  have  on  their  own  motion  been  made 
parties  defendant  That  the  said  defendant 
railroad  company  is  the  lessee  of  the  Chicago* 
Santa  F6  &  California  Railway  Company  of 
Iowa,  which  company  is  the  grantee  of  the  de 
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fendants  Wilson  and  Sanders  hy  general  war* 
ranty  deeds  for  the  land  in  controversj.  That 
the  defendant  Sanders  is  the  grantee  of  said 
Wilson  for  a  part  of  the  said  premises.  That 
said  Wilson  is  the  grantee*  by  mesne  convey- 
ances of  warranty,  of  one  William  B.  Parcells, 
who  is  the  grantee  of  one  William  A.  Lane  by 
general  warranty  deed  of  date  April  15,  1875. 
That  said  Lane  is  the  grantee  of  one  Gavii  M. 
Freeman  by  general  warranty  deed  of  date 

the day  of  January,  1800. 

'That  on  July  25, 1860,  said  JSVeeman,  at  the 
district  land  ofQce  at  Milan,  Missouri,  where 
said  land  was  subject  to  entry,  located  mili- 
tary county  land  warrant  No.  8,470  (Act  Cong. 
^  March  8,  1855)  upon  the  west  half  of  the 
^southeast  quarter  of  section  28»  township  61 
-  north,  range«14  west  of  the  fifth  principal  me- 
ridian (which  includes  the  land  in  question), 
and  thereupon  received  a  certificate  of  en- 
txy  for  said  west  half  from  the  register  of 
said  land  office,  which  entry  was  duly  and 
properly  posted  on  the  books  and  records  of 
said  land  office  by  proper  notations  and  entries 
in  the  tract  books,  the  plat  book,  and  the 
monthly  abstract  book,  but  by  mistake  and 
oversight  said  land  was  described  in  the  appli- 
cation as  being  in  range  17  instead  of  range 
14. 

"That  said  Freeman  sold  said  land  as  afore- 
^id,  and  paid  taxes  thereon,  and  his  grantees 
have  ever  since  paid  taxes  thereon,  and  ex- 
ercised acts  of  ownership  over  said  land,  and 
since  April,  1875,  have  been  in  the  actual,  con- 
stant, continuous,  and  uninterrupted  occupan- 
-cy  of  said  premises;  making  lasting  and  valu- 
able and  permanent  improvements  thereon, 
such  as  fencing,  dwellings,  and  bams,  and 
building  a  railroad  thereon.  That  the  plat 
book  in  the  office  of  the  county  clerk  of  Adair 
<?ounty,  certified  by  the  register  of  the  land 
office  in  1866,  shows  that  said  west  half  in 
range  14  had  l>een  entered  and  located  by  said 
Freeman,  and  the  books  in  said  land  office 
•continued  to  show  said  entry  of  said  Freeman 
until  some  time  subsequent  to  1874,  when  first 
alterations  and  additions  began  to  be  made. 
And  the  court  finds  that  said  Freeman  intend- 
ed to  and  did  enter  said  west  half  in  range 
14,  and  the  land  officers  in  the  land  office  at 
Milan,  Missouri,  knew  said  Intention  of  said 
Freeman,  and  that  he  Intended  to  enter  said 
tract,  and  they  intended  him  to  enter  said 
tract,  and  that  thereby  he  became  and  was 
vested  and  possessed  of  the  equitable  right 
and  estate  in  and  to  said  tract,  and  became 
and  was  entitled  to  a  patent  to  said  land  from 
the  government. 

"That  on  September  1,  1885,  while  defend- 
ants Wilson  and  Sanders  were  in  the  actual 
occupancy  and'  possession  of  said  premises, 
plaintifT,  taking  advantage  of  the  mistake 
made  in  said  application,  by  his  agent,  A.  G. 
Wlddicombe,  who  was  also  his  son-in-law,  and 
an  expert  lawyer,  who  had  full  knowledge  of 
thp  original  entries  and  notations  in  said  books 
and  records  of  the  land  office,  as  well  as  of  the 
additions,   alterations,   erasures,  and   deface- 


ments of  said  books  and  records  then  and  nztw^ 
existing,  made  application  to  enter  said  tract  ^ 
of  landTand  did  thereafter,  on  the  20th  day  of* 
July,  1886^  secmre  a  patent  for  said  land. 

"And  the  court  further  finds  that  the  plain- 
tiff Is  not  a  purchaser  of  said  land  in  good 
faith,  without  notice  of  the  defendants'  estate 
therein,  but  he  Is  chargeable  with  full  knowl- 
edge of  all  the  rights,  equities,  and  estate  of 
defendants  In  and  to  the  said  premises,  and 
holds  the  legal  title,  evidenced  by  said  patent, 
as  trustee  for  the  defendant  railroad  compa- 
ny's lessor,  title  Ghicago,  Santa  F6  &  Gallfomla 
Railway  C!ompany,  and  that  plaintiff  is  not  en- 
titled to  recover  in  this  action. 

"Wherefore  it  Is  l^  the  court  considered,  or- 
dered, adjudged,  and  decreed  that  plaintiff  be, 
and  he  is  hereby,  devested  of  all  right,  title. 
Interest,  and  estate  In  and  to  the  premises  de- 
scribed in  the  petition  aa  follows,  to  wit:  A 
strip  of  land  100  feet  wide  on  the  north  and 
west  of  the  Santa  Fd  survey,  and  50  feet  wide 
on  the  south  and  east  of  said  survey  through 
the  northwest  quarter  of  the  southeast  quartet 
of  section  28  In  township  61  of  range  14,  and 
also  a  tract  of  land  100  feet  wide  on  each  side 
of,  and  along  the  center  line  of,  said  railway 
company's  survey  ftom  where  It  enters  the 
southwest  quarter  of  the  southeast  quarter  of 
section  28,  township  01,  of  range  14,  at  station 
No.  7,078-^,  for  a  distance  of  111  feet,  to  sta- 
tion No.  7,079-50;  thence  a  tract  of  land  50 
feet  in  width  on  the  north  and  west  side  of 
said  survey  for  a  distance  of  450  feet,  to  sta- 
tion No.  7,084;  thence  100  feet  on  north  and 
west  side  of  said  surv^,  and  60  feet  on  south 
and  east  side  of  said  survey,  for  a  distance  of 
1,310  feet,  to  station  No.  7,097-10,  to  where 
said  survey  leaves  said  last-described  40  acres, 
and  as  the  same  is  located  over  and  across  the 
said  southwest  quarter  of  the  southeast  quar- 
ter of  section  28,  township  61,  range  14;  all 
the  said  described  premises  being  the  same 
land  claimed  and  occupied  by  said  railway 
company,  situate  in  the  west  half  of  the  soath- 
east  quarter  of  section  28,  township  01,  range 
14,  in  the  county  of  Adair  and  state  of  Miss- 
ouri. And  that  all  the  said  right,  title,  inter- 
est, and  estate  accniing  to  plaintiff  by  reason 
of  said  patent  be,  and  the  same  Is  hereby, 
vested  In  the  said  Ghicago,  Santa  F6  &  Gall-il 
fomia  Railway  Ck)mpany*as  fully  and  com-? 
pletely  as  plaintiff  might  or  could  do  so  by 
regular  warranty  deed,  duly  executed  accord- 
ing to  law.** 

The  plaintiff  appealed  to  the  supreme  court 
of  the  state  of  Missouri,  and,  upon  the  affirm- 
ance by  that  court  of  the  said  decree,  he  sued 
out  a  writ  of  error  from  this  court 

Marcus  T.  G.  Williams,  for  plaintiff  in  error. 
Samuel  W.  Moore,  for  defendants  In  error. 

Mr.  Justice  SHIRAS,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

This  was  an  action  of  ejectment  brought 
and  tried  in  the  drcoit  court  of  Adair  county* 
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>^o.  At  the  trial  a  juiy  was  waived,  and  tht 
coui't  made  a  finding  of  facts,  and  thereupon 
entered  judgment  in  favor  of  the  defendants. 
Upon  a  writ  of  error  to  the  supreme  court  of 
Missouri,  tlie  flndlnjrs  by  the  circuit  court  were 
received  as  conclusive  upon  all  the  facts  In  is- 
sue, although.  Indeed,  as  we  learn  from  its 
opinion,  that  court  reviewed  all  the  evidence, 
reaching  the  same  conclusions  with  those 
found  by  the  circuit  court.  120  Mo.  516.  25 
S.  W.  759. 

The  findings  of  fact  by  the  trial  court  and 
by  the  supreme  court  of  the  state  are,  In  this 
writ  of  error,  conclusive  upon  us.  Republican 
River  Bridge  Co.  v.  Kansas  Pac.  R.  Co.,  92 
U.  S.  315;  Dower  v.  Richards,  151  U.  S.  658, 
672,  14  Sup.  Ct  452;  Egan  v.  Hart,  166  U. 
8.  193.  17  Sup.  Ct.  300. 

Our  only  inquiry,  therefore,  is  whether,  upon 
the  facts  so  found,  the  defendants  in  the  court 
below  were  entitled  to  the  Judgment  therein 
rendered. 

The  decisive  facts  were  that  on  July  25, 
1856,  Cavil  M.  Freeman,  at  the  district  land 
ofilce  at  Milan,  Mo.,  where  the  land  In  con- 
^troversy  was  subject  to  entry,  located  mlU- 
gtary  bounty  land  warrant  No.  8,470,  issued 
•  under  an  act  of 'congress  of  March  3,  1855, 
npon  the  W.  ^  of  the  S.  E.  y^  of  section  28, 
township  61  N.,  range  14  W.  of  the  fifth 
principal  meridian,  (which  includes  the  land  in 
question),  and  thereupon  received  a  certificate 
of  entry  for  the  same  from  the  register  of 
said  land  office,  which  entry  was  duly  and 
properly  posted  on  the  books  and  records  of 
said  land  office  by  proper  notations  and  en- 
tries in  the  tract  booics,  the  plat  lK)ok,  and  the 
monthly  abstract  book,  but  by  mistake  and 
oversight  said  land  was  registered  in  the  ap- 
plication as  being  In  range  17  instead  of  range 
14;  that  said  Freeman,  liaving  entered  upon 
said  land  and  paid  taxes  thereon,  sold  the 
same,  and  that  his  grantees  have  ever  since 
paid  taxes  thereon,  have  exercised  acts  of 
ownership,  and  since  April,  1875,  have  been  in 
the  actual  and  uninterrupted  possession  of 
said  premises,  and  have  made  lasting  and  val- 
uable and  permanent  Improvements  thereon, 
such  as  fencing,  dwellings,  and  barns,  and  a 
railroad  thereon;  that  the  plat  book  in  the 
office  of  the  county  clerk  of  Adair  county,  cer- 
tified by  the  register  of  the  land  office  in  1866, 
shows  said  W.  %  in  range  14  had  been  en- 
tered and  located  by  said  Freeman,  and  the 
books  In  said  land  office  continued  to  show 
said  entry  of  said  Freeman  until  some  time 
subsequent  to  1874,  when  first  alterations  and 
additions  began  to  be  made;  that  said  Free- 
man intended  to  and  did  enter  said  W.  %  in 
range  14,  and  that  the  land  officers  in  the 
land  office  at  Milan  knew  said  intention  of 
said  Freeman,  and  that  he  intended  to  enter 
said  tract,  and  that  they  intended  him  to  en- 
ter said  tract;  that  thereby  he  became  and 
was  vested  and  possessed  of  the  equitable 
right  and  estate  in  and  to  said  tract,  and  was 
entitled  to  a  patent  to  said  land  from  the  gov- 
ernment;   that  on  September  1,  1885,  while 


defendants  were  In  the  actual  occupancy  and 
possession  of  said  premises,  plalntiflT,  taking 
advantage  of  the  mistake  made  in  said  ap- 
plication by  his  agent,  A.  O.  Widdicombe,  who 
was  also  his  son-in-law  and  an  expert  lawyer, 
who  had  full  knowledge  of  the  original  entries 
and  notations  in  said  books  and  records  of  the 
land  office,  as  well  as  of  the  additions,  alter- 
ations, erasures,  and  defacements  of  sald^ 
books  and  records  then  existing,  made  appll-»- 
cation  to  enter  said  tract  of 'land,  and  dld^ 
thereafter,  on  the  20th  day  of  July,  1886,  re- 
ceive a  patent  for  said  land;  that  the  plain- 
tiff was  not  a  purchaser  of  said  land  In  good 
faith,  without  notice  of  the  defendants'  estate 
therein,  but  was  chargeable  with  full  knowl- 
edge of  all  the  rights,  equities,  and  estate  of 
defendants  in  and  to  the  said  premises. 

The  legal  conclusion  reached  by  the  state 
courts  upon  such  a  state  of  facts  was  that 
the  plaintiff  was  not  entitled  to  recover,  and 
that  he  held  the  legal  title  evidenced  by  said: 
patent  as  trustee  for  the  defendants.  The 
propriety  of  that  conclusion  can  be  manifested 
by  the  citation  of  a  few  decisions  of  this 
court 

Worth  T.  Branson,  98  U.  8. 118,  was,  like  the 
present,  the  case  of  a  contest  between  the  lo- 
cator of  a  military  bounty  lajid  warrant  and  a 
party  who  had  subsequently  obtained  a  pat- 
ent for  the  same  tract,  and  it  was  held  that^ 
as  the  land  in  question  was  shown  to  have 
been  located  under  a  regular  military  land 
warrant,  a  subsequent  location,  though  fol- 
lowed by  a  patent,  would  be  void;  that,  a» 
everything  was  done  by  the  locator  of  the 
warrant  to  entitle  him  to  a  patent,  the  land 
became  segregated  from  the  public  domain, 
and  was  subjected  to  private  ownership,  and* 
all  the  incidents  and  liabilities  thereof.  And  it 
was  said  that:  '*The  rule  is  well  settled,  by 
a  long  course  of  decisions,  that  when  public 
lands  have  been  surveyed  and  placed  in  the 
market,  or  otherwise  opened  to  private  acqui- 
sition, a  person  who  complies  with  all  the  req- 
uisites necessary  to  entitle  him  to  a  patent 
in  a  particular  lot  or  tract  is  to  be  regarded 
as  the  equitable  owner  thereof,  and  the  land 
is  no  longer  open  to  location.  The  public  faltb 
has  become  pledged  to  him,  and  any  subse- 
quent grant  of  the  same  land  to  another  party 
is  void,  unless  the  first  location  of  entry  be 
vacated  and  set  aside." 

Widdicorabe  v.  Chllders,  124  U.  S.  400,  8 
Sup.  Ct.  517,  came  to  this  court  on  a  writ  of 
error  to  the  supreme  court  of  Missouri.    In 
its  facts,  it  closely  resembles  the  present  one. 
The  suit  was  brought  by  Widdlcombe  to  re- 
cover the  possession  of  the  S.  E.  ^  Sec.  36, 
T.  64.  R.  6,  Clarke  county,  Mo.    He  claimed^ 
title   under  a   patent  of  the   United   States^ 
bearing  date  of*Deceraber  15,  1871,  Issued  up-* 
on  a  location  of  agricultural  scrip  on  ]May  10, 
1871.    As  an  equitable  defense  to  the  action, 
—such   a  defense  being  permissible  by   the 
laws  of  Missouri,— the  defendants  alleged.  In 
substance,  that  they  claimed  title  under  Ed- 
ward Jenner  Smith,  who  on  July  6,  1836,  went 
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to  the  proper  land  office,  and  made  applica- 
tion for  the  purchase  of  the  land  in  dispute; 
that  his  application  was  duly  accepted,  and 
he  completed  the  purchase  by  the  payment  of 
the  purchase  money  as  required  by  law;  that 
the  entries  made  at  the  time  by  the  proper 
officers  in  the  plat  and  tract  booiss  i&ept  In 
the  office  showed  that  he  had  bought  and  paid 
for  the  S.  E.  %,  but  that  the  register.  In  writ- 
ing his  application,  described  the  S.  W.  V4  by 
mistake;  that  he  signed  the  application  with- 
out discovering  the  error;  that  he  immedi- 
ately went  into  possession  of  the  S.  E.  %  as 
and  for  the  land  he  had  purchased,  and  he  and 
those  claiming  under  him  have  asserted  title 
thereto  and  paid  taxes  thereon  ever  since; 
that  afterwards  the  entries  on  the  plat  and 
tract  books  were  changed,  without  authority 
of  law,  so  as  to  show  that  his  purchase  had 
been  of  the  S.  W.  %  histead  of  the  S.  E.  %; 
that  Widdicombe  located  his  scrip  on  the  S. 
E.  %  with  full  knowledge  of  all  the  facts, 
and  that  he  now  held  the  legal  title  under  his 
patent  in  trust  for  those  claiming  under  Smith, 
whom  the  defendants  represented  in  the  suit 
The  trial  court  found  the  facts  to  be  substan- 
tlally  as  stated  in  the  answer,  and  the  su- 
preme  court  of  Missouri  affirmed  the  finding, 
and  rendered  judgment  in  favor  of  defend- 
ants, requiring  Widdicombe  to  convey  in  ac- 
cordance with  the  prayer  of  the  answer.  The 
case  was  brought  to  this  court  on  a  writ  of 
error,  and  the  Judgment  of  the  state  court  was 
affirmed.  In  the  course  of  the  opinion  it  was 
said  by  Mr.  Chief  Justice  Walte: 

'*The  mistake  in  this  case  does  not  appear 
to  have  l)een  discovered  by  Smith,  or  those 
claiming  under  hhn,  until  after  Widdicombe 
had  got  his  patent,  and  after  they  had  been 
in  the  undisputed  possession,  for  thirty-five 
years  and  more,  of  what  they  supposed  was 
their  own  property  under  a  completed  pur- 
chase, with  the  price  fully  paid.  Widdicombe, 
^  being  a  purchaser  with  full  knowledge  of  their 
g rights,  was  in  law  a  purchaser  in  bad  faith; 
*  and,  as  their  equities  were  superior  to  •his, 
they  were  enforceable  against  him,  even 
though  he  had  secured  a  patent  vesting  the 
legal  title  in  himself.  Under  such  circumstan- 
ces a  court  of  chancery  can  charge  him  as 
trustee,  and  compel  a  conveyance  which  shall 
convert  the  superior  equity  Into  a  paramount 
legal  title.  The  holder  of  a  legal  title  in  bad 
faith  must  always  yield  to  a  superior  equity. 
As  against  the  United  States,  his  title  may  be 
^ood,  but  not  as  against  one  who  had  acquired 
a  prior  right  from  the  United  States  in  force 
when  his  purchase  was  made  under  which 
his  patent  Issued.  The  patent  vested  him  with 
tlie  laaal  title,  but  it  did  not  determine  the 
e<iuitable  relations  between  him  and  third  per- 
sons. Townsend  v.  Greely.  5  Wall.  32t);  .Tohn- 
son  V.  Townley.  13  Wall.  72;  Worth  v.  Bran- 
son. 08  iJ.  S.  118;  Marquez  v.  Frisble,  101 
U.  S.  473." 

Further  discussion  is  unnecessary.  The 
Jiid^'nioiit  of  the  supreme  court  of  Missouri 
is  atliruied. 
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ST.  JOSEPH  A  O.  I.  R.  CO.  r.  8TBHLB, 

Sheriff. 

(May  24,  1897.) 

No.  256. 

JuarsDioTioN    op    Fedbral    Coubts  —  Fbderal 
Question— CiTiZBXSHip. 

1.  Jurifldiction  of  an  action  to  enjoin  the  tax- 
ation of  a  bridge  by  the  local  authorities  as  a 
toll  bridge^  it  being  taxed  by  the  state  as  a  part 
of  compIaiDant's  railroad,  is  not  conferred  on  a 
federal  court,  on  the  ground  that  a  fedetal  ques- 
tion is  involved,  by  an  allegation  that  the  bridge 
was  built  under  authority  of  an  act  of  congress, 
where  the  right  of  the  state  to  tax  the  bri^  is 
conceded,  the  controversy  being  as  to  the  method 
of  taxation  under  the  state  laws. 

2.  Allegations  in  a  bill  filed  by  a  railroad  com- 
pany that  it  is  a  corporation  created  and  exist- 
ing under  and  by  virtue  of  the  laws  of  two  states, 
and  that  the  defendant  is  a  citizen  of  one  of 
such  states,  does  not  show  that  complainant 
and  defendant  are  citizens  of  different  states 
within  the  meaning  of  the  jurisdiction  clause  of 
the  constitution. 

Appeal  from  the  United  States  Circuit  Ck>urt 
of  Appeals  for  the  Eighth  Circuit 

The  St  Joseph  &  Grand  Island  Railroad 
Company,  describing  itself  as  a  corporation 
created  and  subsisting  under  and  by  vhrtne  of 
the  laws  of  Kansas  and  Nebraska,  and  as  a 
common  carrier  operating  a  railroad  as  a  con- 
tinuous line  from  the  city  of  Grand  Island,  in 
the  state  of  Nebraalca,  to  the  city  of  St  Jo- 
seph, in  the  state  of  Missouri,  which  railroad 
passes  through  Doniphan  county,  in  the  state 
of  Kansas,  filed  In  the  chrcuit  court  of  the 
United  States  for  the  district  of  Kansas  a  bill 
of  complaint  against  R.  M.  Steele,  sherifT  of 
said  Doniphan  county,  and  a  citizen  of  the 
state  of  Kansas,  seeking  to  restrain  the  said 
Steele,  as  sheriff  of  Doniphan  county,  from 
levying  upon  and  selling  the  complainant's 
property  situated  in  said  county  for  taxes  as- 
sessed and  levied  against  the  same  for  the  year 
1892  by  the  assessing  authorities  of  Doniphan 
county.  § 

*The  defendant  answered;  and  agreed  state-? 
meat  of  facts  was  filed;  and,  after  argument 
a  decree  was  entered  dismissing  the  bill  at 
plaint IfTs  costs.  Thereupon  an  appeal  was 
taken  by  the  complainant  to  the  United  States 
circuit  court  of  appeals  for  the  Eighth  circuit 
where  the  decree  of  the  circuit  court  was  af- 
firmed. 27  U.  S.  App.  438,  11  C.  C.  A.  470, 
and  G3  Fed.  867.  The  case  was  then  brought 
to  this  court  on  appeal. 

John  M.  Thivston,  for  appellant  P.  L.  So- 
por and  J.  H.  GlUpatrick,  for  appellee. 

Mr.  Justice  SHIRAS,  after  stating  the  tacts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

The  St.  Joseph  &  Grand  Island  Railroad 
Company.  In  Its  petition  filed  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Kansas  against  R.  M.  Steele,  sheriff  of  Doni- 
phan county,  Kan.,  alleged  that  the  contro- 
versy in  the  case  involved  the  construction  of 
an  act  of  congress  approved  July  14,  1870, 
granting  to  the  St  Joseph  &  Denver  City  Rail- 


92b 


.17  SUPREME  COURT  UiflPORTBE. 


toad  CompaDy  the  right  to  buUd  a  bridge  and 
maintain  the  same  across  the  Mlssonri  river 
at  or  near  St  Joseph.  Mo.;  and  also  of  an  act 
of  congress  approved  March  5,  1872,  authoriz- 
ing and  empowering  the  St  Joseph  Bridge- 
Building  Company  to  construct  a  bridge  across 
the  Missouri  river  at  or  near  St.  Joseph,  Mo.; 
Ihat  said  bridge  was  built  under  these  acts, 
and  that  all  of  its  revenue-producing  facilities 
were  derived  therefrom,  and  that  the  contro- 
versy was  over  the  right  to  tax  this  bridge. 

But  the  other  allegations  of  the  bill  disclose 
the  case  of  a  dispute  arising  under  the  taxing 
laws  of  the  state  of  Kansas.  One-half  of  said 
bridge  is  within  Doniphan  county.  On  May 
16, 1892,  the  railroad  company  returned  to  the 
auditor  of  the  state  a  list  and  schedule  of  its 
property  and  railroad,  including  that  part  of 
said  bridge.  Thereupon  the  state  board  of 
^  railroad  assessors  for  the  state  of  Kansas  duly 
g  assessed,  for  the  purposes  of  taxation  for  the 
•  year  1892,  all  the  property  of  ^said  railroad 
company;  the  county  commissioners  of  Doni- 
phan county,  in  pursuance  of  law,  duly  fixed 
and  determined  the  amount  of  the  tax  which 
the  railroad  company  was  to  pay  for  the  year 
18912,  and  the  company  duly  paid  the  same  to 
the  treasurer  of  Doniphan  county.  Subse- 
quently one  George  Manvllle,  as  trustee  and 
assessor  of  Washington  township  in  Doniphan 
county,  made  an  assessment  of  that  part  of 
said  bridge  lying  within  said  township,  claim- 
ing that  the  same  was  subject  to  taxation  in 
said  township  as  an  Independent  structure  and 
as  a  toll  bridge.  Thereupon  the  county  com- 
missioners of  Doniphan  county,  at  their  regu- 
lar meeting  in  the  month  of  June,  1892,  acted 
upon  said  assessment  and,  against  the  protest 
of  the  railroad  company,  levied  upon  said  por- 
tion of  the  bridge  lying  within  Washington 
township  a  tax  for  the  year  1892. 

The  railroad  company  alleges  In  Its  bill  that 
neither  the  county  nor  township  authorities  of 
Doniphan  county  have  or  had  any  authority 
or  Jurisdiction  to  assess  and  levy  any  taxes 
whatever  upon  the  bridge  property  of  the  com- 
pany In  Doniphan  county,  but  that  the  said 
state  board  of  railroad  assessors  of  Kansas 
had  exclusive  Jurisdiction  for  assessing  the 
said  properly  of  the  company  in  said  county, 
and  asks  for  an  injunction  restraining  the 
sheriff  of  said  county  from  selling  or  offering 
for  sale  the  said  bridge  property  for  the  taxes 
so  assessed  against  the  same  for  the  year  1892 
by  the  local  authorities  of  Doniphan  county. 

It  thus  appears  that  the  railroad  company 
does  not  claim  that,  by  virtue  of  any  provisions 
of  the  several  acts  of  congress  under  which 
the  bridge  was  built,  the  company  Is  exonerat- 
ed from  paying  taxes  on  the  same  within  the 
Jurisdiction  of  the  state  of  Kansas,  but  Its  con- 
tention Is  that  the  bridge  Is  to  be  regarded  as 
a  component  part  of  Us  railroad,  and  as  such 
is  only  taxable  by  the  state  board  of  railroad 
assessors,  and  that  the  county  and  township 
authorities  cannot  legally  tax  the  bridge  as  a 
^11  bridge  for  local  purposes.  The  question 
t^us  presented,  as  we  understand  it  is  one  to 


be  decided  by  and  under  the  laws  of  the  state 
of  Kansas.  The  power  of  that  state  to  tax  the^ 
bridge  property  is  not  denied,  but  the  aisn-g 
ment  Is  made*that  the  theory  and  true  mean-* 
ing  of  the  state  taxing  laws  is  to  restrict  the 
exercise  of  that  power  to  the  state  board  of 
railroad  assessors.  The  contention  on  the  oth* 
er  side  is  that  under  the  taxing  laws  of  the 
state  of  Kansas  It  was  proper  for  the  state 
board  to  assess  the  railroad  as  an  entirety,  and 
for  the  county  authorities  to  assess  the  bridge 
as  an  Independent  structure  or  toll  bridge. 
This  position  is  based  on  the  dual  character 
of  the  bridge,  used,  as  it  is,  for  both  carrying 
the  trains  of  the  railroad  company  and  ve- 
hicles and  passengers  who  pay  tolls.  To  give 
a  federal  aspect  to  this  question.  It  Is  urged 
that  the  franchise  to  exact  tolls  was  conferred 
on  the  original  builders  of  the  bridge  by  act 
of  congress.  But  this  would  not  raise  a  fed- 
eral question  unless  it  were  claimed  that  by 
reason  of  such  grant  the  bridge  was  exempted 
from  state  taxation.  But  the  bill  and  argn- 
ment  of  the  railroad  company,  as  we  have 
seen,  concede  the  right  of  the  state  to  tax  the 
bridge,  but  find  fault  with  the  method  by 
which  the  taxing  authorities,  state  and  county, 
assessed  the  taxes  for  18824— a  question  to  be 
decided  under  the  laws  of  Kansas. 

We  cannot  accede  to  the  proposition  tliat, 
because  the  acts  of  congress  which  authorised 
the  construction  of  the  bridge  In  question  gave 
the  right  to  build  a  railroad  and  toll  bridge, 
the  conceded  power  of  the  state  to  tax  did  not 
extend  to  the  bridge  in  both  aspects.  Nor 
can  we  agree  that  the  making  of  such  a  con- 
tention raised  a  federal  question  of  a  charac- 
ter to  confer  original  Jurisdiction  in  the  circuit 
court  of  the  United  States.  Not  every  mere 
allegation  of  the  existence  of  a  federal  ques- 
tion in  a  controversy  will  sufilce  for  that  pur> 
pose.  There  must  be  a  real  substantive  ques- 
tion, on  which  the  case  may  be  made  to  turn. 
Nor  can  Jurisdiction  be  inferred  argumentative- 
ly  from  the  averments  in  the  pleadings,  bnt 
the  averments  should  be  positive.  Hanford  T. 
Davies,  16S  U.  S.  273,  279,  16  Sup.  Ct  105L 

Finding  no  federal  question  actually  pre- 
sented in  the  bill  on  which  the  circuit  court 
could  base  the  exercise  of  Jurisdiction,  we  are 
now  to  inquire  whether  such  Jurisdiction  can 
be  found  in  the  character  of  the  controversy 
as  one  existing  between  citizens  of  differente^ 
states.  { 

*The  allegations  of  the  bill  in  that  respect* 
were  as  follows: 

"The  St  Joseph  and  Grand  Island  Railroad 
Company  is  a  corporation  created  and  subsist- 
ing under  and  by  virtue  of  the  laws  of  Kan- 
sas and  Nebraska.*'  "The  defendant  is  the 
duly  elected,  qualified,  and  acting  sheriff  of 
Doniphan  county,  Kansas,  and  a  citizen  there- 
of." 

There  is  no  allegation  in  the  bill  as  to  the 
nature  of  such  corporation— whether  it  origi- 
nated in  special  laws  or  under  general  laws 
of  those  states.  Nor  does  it  appear  in  which 
state  the  company  was  first  incorporated.  Out 
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examination  of  the  state  statntes  has  led  os  to 
suppose  that  this  company  was  formed  by 
proceedings  under  general  laws  proTldlng  for 
consolidating  railroad  companies  in  adjoining 
states. 

However  this  may  be,  such  an  allegation  as 
we  have  here  does  not  show  that  the  railroad 
company  complainant  was  a  citizen  of  a  dif- 
ferent state  than  that  of  which  the  defendant 
was  a  citizen.  Indeed,  the  allegation  is,  in 
effect,  that  the  railroad  company  and  the  de- 
fendants were  citizens  of  the  state  of  Kansas. 

Snch  a  state  of  the  record  brings  the  case 
directly  within  Railroad  Co.  v.  Wheeler,  1 
Black,  286,  where  it  was  held  that  a  corpora- 
tion endued  with  its  capacities  and  facilities 
by  the  co-operating  legislation  of  two  states 
cannot  have  one  and  the  same  legal  being  in 
both  states;  that  neither  state  can  confer  on 
it  a  corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exer- 
cised; and  that  two  corporations  deriving  their 
powers  from  distinct  sovereignties,  and  exer- 
cising them  within  distinct  limits,  cannot  unite 
as  plaintiffs  in  a  suit  in  a  court  of  the  United 
States  against  a  citizen  of  either  of  the  states 
which  chartered  them. 

While  a  railroad  company  owning  and  oper- 
ating a  line  running  through  several  states 
may  receive  and  exercise  powers  granted  by 
each,  and  may,  for  many  purposes,  be  regard- 
ed as  a  corporation  of  each,  such  legislation 
does  not  avail  to  make  the  same  corporation  a 
citizen  of  every  state  it  passes  through,  within 
^the  meaning  of  the  jurisdiction  clause  of  the* 
I  constitution  of  the  United  States.  Memphis 
?  &  C.*R.  Co.  V.  Alabama,  107  U.  S.  581,  2  Sup. 
Ct.  432;  Railway  Co.  v.  James,  lei  U.  S.  545, 
16  Sup.  Ct.  621. 

The  decree  of  the  cfrcuit  court  of  appeals  is 
reversed;  the  decree  of  the  circuit  court  for 
the  district  of  Kansas  is  likewise  reversed,  and 
the  cause  Is  remanded  to  that  court,  with  di- 
rections to  dismiss  bill  of  complaint  for  want 
of  jurisdiction.  The  costs  hi  this  court  to  be 
paid  by  appellant 

ae?  V.  s.  624) 

PECK  et  al.  v.  HEURICH. 

(May  24,  1807.) 

No.  289. 

Appeal —  Attoknets— Champertt, 

1.  A  judgment  cannot  be  affirmed  on  a  ground 
not  taken  at  the  trial,  unless  it  is  made  clear 
beyond  doubt  that  this  could  not  prejudice  the 
TightB  of  the  plaintiff  in  error.  And  therefore 
the  failure  of  plaintiff  to  prove  a  fact  which  a 
preliminary  nilmg  of  the  court  made  It  useless 
for  him  to  prove  is  not  ground  for  affirmance  of 
a  judgment  for  defendant. 

2.  An  agreement  by  an  attorney  at  law  to  un- 
dertake the  conduct  of  a  litigation  on  his  own 
account,  to  pay  the  costs  and  expenses  thereof, 
and  to  receive  as  his  compensation  a  portion  of 
the  proceeds  of  the  thing  recovered,  is  champer- 
tous  and  void. 

3.  The  intention  that  ail  costs  and  expenses  of 
obtaining  title  and  possession  of  lands  conveyed 
to  an  attorney  and  another  in  trust  for  that  pur- 
pose shall  be  borne  by  the  attorney,  and  in  no 
part  by  the  grantors,  is  shown  by  the  stipulation 


that  he  shall  receive  one-third  of  the  proceeds 
"after  paying  all  expenses,  costs,  and  expendi- 
tures of  the  trustees  in  the  execution  of  the 
trust  "out  of  the  same,"— evidently  meaning  out 
of  his  ^rd  part. 

4.  A  deed  to  ar  attorney  and  another  in  trust 
to  enable  them  to  obtain  title  and  possession  of 
the  lands  conveyed  being  void  because  the  at- 
torney was  to  conduct  the  necessary  litigation  at 
his  own  expense,  and  to  have  a  part  of  the  pro- 
ceeds of  the  land  recovered  as  compensation  for 
his  services,  the  trustees  cannot  maintain  an  ac- 
tion to  recover  the  land,  though  the  grantors 
might  maintain  a  similar  action  in  their  own 
names. 

In  Error  to  the  Court  of  Appeals  of  the^ 
District  of  Columbia.  g 

•This  was  an  action  of  ejectment  brought* 
September  20,  1892,  in  the  supreme  court  of 
the  District  of  Columbia  by  Ezra  J.  Peck  and 
Leo  Simmons,  trustees,  against  Christian 
Heurich,  to  recover  land  in  the  District  of  Co- 
lumbia. The  defendant  pleaded  the  general  Is- 
sue. 

At  the  trial  the  plaintiffs,  as  stated  hi  the  bill 
of  exceptions,  offered  in  evidence  a  deed  dated 
and  recorded  November  8,  1828,  from  William 
A.  Bradley,  purporting  to  convey  to  Ann  Bart- 
lett.  In  fee  simple,  the  real  estate  described  In 
the  declaration,  together  with  other  real  es- 
tate, in  consideration  of  the  sum  of  92,450; 
"and  thereupon  counsd  for  plaintiffs  announ- 
ced to  the  court  that  they  proposed  to  prove 
that  the  plaintiffs  and  defendant  traced  their 
respective  titles  to  the  land  In  controversy  from 
said  Ann  Bartlett,  as  a  common  source  of  title, 
which  defendant,  by  his  counsel,  then  and 
there  denied." 

The  plahitiffs  then  called  three  witnesses 
who  testified  that  Anna  L.  Peck  and  10  other 
persons  named  were  the  heirs  of  Ann  Bartlett. 
These  witnesses  were  an  undo  and  aunt  of 
Anna  L.  Peck,  and  her  husband,  Ezra  J.  Peck. 
Upon  their  cross-examination,  It  appeared  that 
the  heirs  of  Ann  Bartlett  were  first  informed 
that  they  had  any  title  to  these  lands  by  Leo 
Simmons  In  1890. 

The  plaintiffs  then  offered  In  evidence  the 
record  of  a  deed  dated  October  20,  1891,  from 
the  persons  before  shown  to  be  the  heirs  of 
Ann  Bartlett,  and  from  the  husbands  and 
wives  of  those  who  were  married,  descrlblngq^ 
themselves  as  all  the  heirs  of  Ann  Bartlett,  S 
and  reciting  that  they  executed  this*deed,  '"be-* 
lievlng  It  to  be  for  their  Interest  and  conven- 
ience to  do  so,"  and  purporting,  for  the  con- 
sideration of  five  dollars,  to  convey  to  Peck 
and  Simmons,  trustees.  In  fee  simple,  all  the 
real  estate  in  the  District  of  Columbia  of 
which  Ann  Bartlett  died  seised,  and  especially 
the  land  conveyed  to  her  by  Bradley  by  the 
deed  of  November  8,  1828.  The  conveyance 
by  the  heirs  of  Ann  Bartlett  to  the  plaintiffs 
was  expressed  to  be  upon  the  following  trusts: 

"In  trust,  nevertheless,  to  and  for  the  fol- 
lowing uses  and  purposes,  namely:  To  take 
and  hold  possession  of  the  said  real  estate,  and 
to  institute  and  prosecute  to  a  final  conclusion 
In  their  own  names  any  and  every  action,  suit, 
or  proceeding.  In  law  and  in  equity,  or  other- 
j  wise  however,  for  the  possession  of  said  re^ 
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estate,  if  in  tbeir  judgment  expedient,  and  to 
<X)mpromi8e,  pay  for,  and  purchase  any  ont- 
standing  claim  or  title  against  said  real  estate, 
if  in  their  judgment  expedient,  and  generally 
to  do  any  and  every  thing  In  their  judgment 
•expedient,  which  may  be  necessary  to  vest  in 
them  a  perfect  and  unincumbered  title  in  fee 
simple  to,  and  the  recovei^  of  possession  of, 
said  real  estate;  and  upon  the  vesting  in  them 
of  a  perfect  and  unincumbered  title  in  fee  sim- 
ple, and  the  recoveiy  of  the  possession  of  said 
real  estate,  or  before  and  without  the  same, 
and  without  such  proceedings,  acts,  and  do- 
ings, as  they  may  think  best,  and  at  any  time, 
to  sell  and  convey  said  real  estate,  or  any 
part  thereof,  in  fee  simple,  or  in  any  quantity 
of  estate  or  estates,  to  any  person  or  persons, 
and  for  such  price  and  upon  such  terms  as 
they  may  in  their  best  judgment  consider  for 
the  interest  of  the  parties  concerned,  and  up- 
on such  sale  or  sales  to  convey  the  title  sold 
to  the  purchaser  or  purchasers  without  lia- 
bility on  the  part  of  the  purchaser  or  purchas- 
ers to  sec  to  the  application  of  the  purchase 
money;  and,  out  of  the  purchase  moneys  or 
the  full  amount  said  property  may  sell  for,  it 
is  distinctly  understood  between  the  parties 
to  this  indenture  that  the  said  Leo  Simmons, 
one  of  the  trustees  or  parties  of  the  second 
part,  shall  retain  33^  per  cent.,  or  one-third, 
after  payuig  all  expenses,  costs,  and  expendl- 
i«tures  of  the  said  parties  of  the  second  part 
g  in  the  execution  of  this  trust  out  of  the  same, 
•  and  the*other  two-thirds,  or  66%  per  cent,  of 
said  purchase  money,  clear  of  any  cost  or 
charges  whatever,  to  pay  the  heirs  of  said 
Ann  Bartlett,  their  heirs  or  assigns,  according 
to  their  respective  interests;  and  It  Is  further 
understood  between  the  parties  to  this  in- 
denture that  should  Iieo  Simmons  die  after 
suit  has  been  begun  for  the  recovery  of  any 
said  property,  and  before  a  settlement  shall 
have  been  made,  then  in  that  case  the  court 
having  jurisdiction  shall  appoint  a  trustee  to 
act  in  his  stead,  and  pay  over  to  the  heirs  or 
assigns  of  the  said  Simmons  such  profits  as  he 
would  have  been  entitled  to  after  paying  said 
costs  and  expenditures." 

The  plaintiffs  also  offered  in  evidence  rec- 
ords of  deeds  dated  June  22,  1892,  of  the  same 
real  estate  from  Mr.  and  Mrs.  Peck  to  H. 
Austhi  Clark,  as  trustee,  and  from  Clark  to 
Peck  and  Simmons,  as  trustees  under  the  deed 
of  October  20,  18D1. 

The  defendant  objected  to  the  admission  of 
the  records  of  the  deeds  of  October  20,  1891, 
and  June  22,  1892,  upon  tliree  grounds— First, 
that  they  w^ere  not  recorded  until  after  this 
suit  was  brought;  second,  that  the  deed  of 
October  20,  1891,  was  not  recorded  within  six 
months  after  its  date;  third,  that  both  deeds 
were  champertous  on  their  face. 

The  presiding  Judge  sustained  the  third  ob- 
jection, and  declined  to  admit  records  of  the 
deeds  in  evidence,  on  the  ground  that  they 
were  champertous  on  their  face,  and  express- 
ed no  opinion  upon  the  other  objections. 
Tne  bill  of  exceptions  stated  that  "thereui^ 


on  the  plaintiffs'  counsd  axmonnoed  to  tb< 
court  that  the  refusal  of  the  court  to  admit 
the  aforesaid  records  of  said  three  deeds  Jn 
evidence  broke  the  continuity  of  plaintiffs' 
title,  and  tliat  they  would  therefore  rest  their 
case,  whereupon  the  court  instructed  the  jury 
to  render  a  verdict  for  the  defendant,  which 
was  done." 

Judgment  was  rendered  on  the  verdict,  and 
the  plaintiffs  duly  excepted  to  the  ruling  ex- 
cluding the  deeds,  and  to  the  Instruction  to 
return  a  verdict  for  the  defendant,  and  ap- 
pealed to  the  court  of  appeals,  which,  with- 
out considering  the  first  and  second  objections 
made  to  the  deeds  at  the  trial,  affirmed  the 
judgment  upon  two  grounds:  First,  that  the^ 
deeds  were  champertous;  second,  that  the| 
plaintiffs  had  not  Introduced^any  evidence  that 
William  A.  Bradley,  the  grantor  of  Ann  Bart- 
lett, had  any  title,  or  was  ever  in  possession, 
or  had  any  right  to  the  possession,  or  that  the 
state  had  ever  granted  the  property,  and  the 
plainUffs  therefore  had  not  been  prejudiced 
by  the  exclusion  of  the  deeds,  even  if  they 
were  valid.  6  App.  D.  0.  273.  The  plaintiff^ 
sued  out  this  writ  of  error. 

F.  H.  Mackey  and  A.  A.  Bimey,  for  plain- 
tiffs in  error.  lieon  Tobriner  and  Wm.  F. 
Matthdgly,  for  defendant  In  enor. 

Mr.  Justice  GRAY,  after  stating  the  facts 
hi  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

One  ground  taken  In  the  opinion  of  the  conrt 
of  appeals,  and  at  the  argument  in  this  court, 
in  support  of  the  judgment  for  the  defend- 
ant, was  that,  independently  of  the  question  of 
the  validity  of  the  deeds  to  the  plaintiffs,  they 
could  not  maintain  this  action,  because  they 
had  not  complied  with  the  rule  of  the  law  of 
Maryland,  hi  force  in  the  District  of  Colum- 
bia, by  which,  in  order  to  maintain  an  action 
of  ejectment,  the  plaintiff  must  show  that  he 
has  the  legal  title  hi  the  land,  and  the  right 
of  possession,  and  cannot  establish  this  with- 
out first  showing  that  the  land  had  been  grant- 
ed by  the  state,  unless  both  parties  are  shown 
to  claim  title  from  the  same  source.  Mitchell 
V.  Mitchell,  1  Md.  44;  Anderson  v.  Smith,  2 
Mackey,  275. 

But  this  ground  is  not  open  to  the  defendant 
upon  the  record.  No  such  objection  to  the 
introduction  of  the  deed  in  evidence  was  made 
at  the  trial  The  course  of  things  at  the  trial, 
so  far  as  regards  this  point,  was  as  follows: 
The  plaintiffs  gave  in  evidence,  without  objec- 
tion, the  deed  from  William  A.  Bradley  to 
Ann  Bartlett,  and  said  in  open  court  that 
they  proposed  to  prove  the  fact  that  the  plain- 
tiffs and  the  defendant  traced  their  respective^ 
titles  to  tihe  land  hi  controversy  from  Anng 
Bartlett  as  a  common  source  of  title,  and*the* 
defendant  denied  that  fact  The  plaintiffs, 
by  way  of  proving  their  own  title  under  Ann 
Bartlett  which  was  a  necessary  step  to- 
wards proving  the  fact  so  conti-overted,  Intro- 
duced evidence  that  the  grantors  In  the  deed 
of  October  20,  ISDl,  were  the  hehrs  of  Ann 
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Bartlett,  and  then  offered  that  deed  In  evi- 
dence, and,  upon  the  court's  ruling  It  out  as 
void  for  champerty,  declared  to  the  court  that 
this  ruling  broke  the  continuity  of  their  title, 
and  that  they  therefore  rested  their  case. 
The  plaintiffs  at  the  outset  having  given  no- 
tice of  their  Intention  to  prove  that  Ann  Bart- 
lett  was  the  common  source  of  the  titles  both 
of  themselves  and  of  the  defendant,  and  hav- 
ing been  prevented  from  tracing  their  own 
title  from  her,  any  amount  of  proof  that  the 
defendant  derived  his  title  from  her  became 
wholly  Immaterial,  and  there  was  no  occa- 
sion for  the  plaintiffs  to  make  a  specific  offer 
of  such  proof.  It  was  more  respectful  to  the 
presiding  Judge,  and  suflaclent  to  preserve  the 
plaintiffs'  rights  In  the  appellate  court,  to  take 
the  course  which  they  did,— of  resting  their 
case,  and  taking  an  exception  to  the  exclu- 
sion ot  evidence  without  which  they  could  not 
possibly  recover.  The  plaintiffs,  by  reason  of 
the  ruling  excluding  the  deed  to  them,  had 
never  been  permitted  to  Introduce  the  first 
step  In  the  proof  of  their  case,  and,  so  long 
as  that  ruling  was  unreversed,  had  no  Interest 
In  offering  any  evidence  of  the  defendant's 
source  of  title.  It  cannot  be  assumed  that 
the  plaintiffs  would  not  have  Introduced  such 
evidence  If  the  court  had  given  them  a  stand- 
ing In  the  case  which  would  have  made  It 
avail  them  to  do  so.  A  Judgment  cannot  be 
affirmed  upon  a  ground  not  taken  at  the  trial, 
unless  It  Is  made  clear  beyond  doubt  that  this 
could  not  prejudice  the  rights  of  the  plaintiff 
In  error.  Deery  v.  Cray,  5  Wall.  795.  808; 
Railroad  Co.  v.  O'Brien,  119  U.  S.  99,  103, 
7  Sup.  Ct.  118;  Joues  v.  Sisson,  6  Gray.  288; 
Jones  V.  Wolcott,  15  Gray,  541. 

We  are  then  brought  to  the  consideration  of 
the  principal  question  in  the  case,— whether 
the  deeds  to  the  plaintiffs  were  void  for  cham- 
perty. 
^     In  many  parts  of  the  United  States,  and 
g  probably  In   Maryland,  and  consequently  In 
•  the  District  of  Columbia,  the  anclent*Engllsh 
statutes  of  champerty  and  maintenance  have 
either  never  been  adopted,  or  have  become 
obsolete,  so  far  as  they  prohibited  all  convey- 
ances of  lands  held  adversely.    4  Kent,  Comm. 
447;   Roberts  v.  Cooper,  20  How.  467;   Sclia- 
ferman  v.   O'Brien,   28  Md.   565;    Matthews 
▼.  Hevner,  2  App.  D.  C.  349. 

But  according  to  the  common  law,  as  gen- 
erally recognized  In  the  United  States,  wher- 
ever It  has  not  been  modified  by  statute,  and 
certainly  as  prevailing  In  the  District  of 
Columbia,  an  agreement  by  an  attorney  at 
law  to  prosecute  at  his  own  expense  a  suit 
to  recover  land  In  which  he  personally  has 
and  claims  no  title  or  Interest,  present  or  con- 
tingent, in  consideration  of  receiving  a  certain 
proportion  of  what  he  may  recover,  Is  contrary 
to  public  policy,  unlawful,  and  void,  as  tend- 
ing to  stir  up  baseless  litigation.  4  Kent, 
Comm.  447,  note;  McPherson  v.  Cox,  9G  U.  S. 
4(>i,  416;  Stanton  v.  Haskin,  1  MacArthur, 
558;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  294; 
17  S.C.-59 


Brown  t.  Beanchamp,  5  T.  B.  Mon.  413;  Beld- 
hig  T.  Smythe,  138  Mass.  S80;  Stanley  t. 
Jones,  7  Blng.  369,  377;  Id.,  5  Moore  &  P 
193.  206. 

The  trust  declared  In  the  deed  under  which 
these  plaintiffs  claim  title  Is  to  take  posses- 
sion of  the  real  estate,  to  bring  all  suits  neces- 
sary for  that  purpose,  to  pay  off  outstanding 
claims  If  deemed  by  the  trustees  to  be  ex- 
pedient, and  to  do  everything  necessary  to 
vest  In  them  a  perfect  and  unincumbered  title 
and  the  possession  of  the  lands,  and  after  get- 
ting, with  or  without  suit,  the  title  and  posses- 
sion, to  sell  and  convey  the  lands.  The  deed 
states  that  "it  Is  distinctly  understood  be- 
tween the  parties*'  that,  out  of  the  purchase 
money  received,  Teo  Simmons,  one  of  the 
trustees  or  parties  of  the  second  part,  shall 
retain  33%  per  cent,  or  one^lrd,  after  paying 
all  expenses,  costs,  and  expenditures  of  the 
said  parties  of  the  second  part  In  the  execu- 
tion of  the  trust  out  of  the  same'*;  that  the 
other  two-thirds  of  the  purchase  money*  "dear 
of  any  costs  or  charges  whatever,"  shall  be 
paid  to  the  heirs  of  Ann  Bartiett,  their  helm 
or  assigns,  according  to  their  respective  Inter- 
ests; and  '*that  should  Leo  Simmons  die  after  ^ 
suit  has  been  begun  for  the  recovery  of  any^ 
said  property,  and  before  a* settlement  shall* 
have  been  made,  then  In  that  case  the  court 
having  jurisdiction  shall  appoint  a  trustee  to 
act  In  his  stead,  and  pay  over  to  the  heirs  or 
assigns  of  the  said  Simmons  such  profits  as 
he  would  have  been  entitled  to  after  paying 
said  costs  and  expenditures." 

The  deed  clearly  expresses  the  intention  of 
the  parties  that  Simmons  shall  receive  one- 
third,  and  the  grantors  two-thirds,  of  the  gross 
proceeds  of  the  real  estate  conveyed.  The  In- 
tention that  all  costs  and  expenses  of  obtain- 
ing title  and  possession  of  the  lands,  by  suit  or 
purchase  or  otherwise,  shall  be  borne  wholly 
by  Simmons,  and  In  no  part  by  the  grantors, 
is  clearly  shown,  In  the  first  place,  by  the  stip- 
ulation that  he  shall  receive  one-third  of  the 
proceeds  **after  paying  all  expenses,  costs,  and 
expenditures  of"  the  trustees  In  the  execution 
of  the  trust  ''out  of  the  same,"— evidently 
meaning  out  of  his  third  part.  But  any  pos- 
sible doubt  which  might  arise  upon  this 
clause,  taken  by  Itself,  Is  removed  by  the 
next  clause,  which  stipulates  that  the  two 
other  tiilrds  of  the  proceeds  shall  be  paid  to 
the  heirs  of  Ann  Bartiett,  "clear  of  any  costs 
or  charges  whatever,"  as  well  as  by  the  final 
clause,  which  stipulates  that  should  Simmons 
die  after  bringing  suit,  and  before  making  a 
settlement,  there  shall  be  paid  to  his  heirs  or 
assicms  "such  profits  as  he  would  have  been 
entitled  to  after  paying  said  costs  and  expend- 
itures." 

Upon  the  nature  and  effect  of  the  agree- 
ment made  by  the  attorney  with  the  grantors 
In  this  deed,  this  court  concurs  In  the  opinion 
expressed  by  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  as  follows:  "He  agreed  to 
pay  the  costs  of  the  litigation.     He  agreed  k 
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take  BM  his  compensation  a  part  of  the  land 
which  was  the  subject  of  the  suit,  or  a  part  of 
the  proceeds  of  sale  of  It,  which  amoonts  to 
the  same  thing.  And  his  compensation  was 
not  a  fixed  snm  of  money,  payable  out  of  the 
proceeds  of  sale,  but  a  contingent  share  of  the 
very  thing  to  be  recovered,  or  of  the  money 
that  might  be  received  by  way  of  settlement 
or  compromise;  and  the  character  of  the  en- 
terprise, on  the  part  of  the  attorney,  was  so 
^  plainly  a  speculative  one,  that  in  the  deed  the 
g  net  results  to  him  are  mentioned  as  'profits/ 
•  If  this  be  not  champerty,  we  fall  to  seeVhere- 
in  there  can  be  champerty."  **We  must  re- 
gard an  agreement  by  any  attorney  to  under- 
take the  conduct  of  a  litigation  on  his  own 
account,  to  pay  the  costs  and  expenses  thereof, 
and  to  receive  as  his  compensation  a  portion 
of  the  proceeds  of  the  recovery,  or  of  the 
thing  in  dispute,  as  obnoxious  to  the  law 
against  champerty;  and  that  this  was  the 
character  of  the  arrangement  in  the  present 
case  we  are  entirely  satisfied.  The  very  thing 
in  dispute  was  conveyed,  or  sought  to  be  con- 
veyed, in  advance,  to  the  attorney  and  an  as- 
sociate, for  the  express  purpose  of  enabling  the 
attorney  to  conduct  the  litigation  on  his  own 
account  and  at  his  own  cost  and  expense,  and 
in  consideration  of  this  he  was  to  retain  at  the 
end  of  the  litigation  one-third  of  what  had 
been  conveyed  to  him,  and  was  to  account  to 
his  clients  for  the  other  two-thirds.  This  was 
certainly  an  agreement  on  his  part  to  take  as 
his  compensation  a  part  of  the  thing  in  dis- 
pute, and  it  does  not  alter  the  case  at  all  that 
the  land,  when  recovered,  was  to  be  sold. 
That  was  only  the  practical  mode  for  a  divi- 
sion of  proceeds  between  the  parties  to  the  en- 
terprise.*'    6  App.  D.  C.  283,  284. 

The  deed,  as  appears  upon  its  face,  having 
been  made  to  carry  out  the  champertous  agree- 
ment, was  unlawful,  and  passed  no  title,  and 
the  joinder  of  Peck  as  co-trustee  In  the  deed 
could  not  give  it  validity. 

The  result  is  that  this  action  cannot  be  main- 
tained by  the  trustees  claiming  under  the 
deed,  although  a  similar  action  might  have 
been  mahitained  by  the  grantors  hi  their  own 
names.  Bumes  v.  Scott,  117  U.  S.  582,  590, 
6  Sup.  Ct.  8G5,  and  Hilton  v.  Woods,  L.  B.  4 
Eq.  432,  439,  there  cited. 
Judgment  affirmed. 
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THE  GLIDE. 

(May  24.  1897.) 

No.  39. 

Adhthaltt  JuRisniCTf ox— Liens  ukdbb  Statb 
Statutb. 

A  lien  under  a  state  statute  for  repairs  or 
supplies  furnished  in  the  home  port  is  a  right  of 
property  in  the  vessel,  and  a  maritime  lion,  to 
secirre  the  performance  of  a  maritime  contract. 
It  is  therefore  enforceable  by  process  in  rem  ex- 
clusively in  the  federal  district  courts,  and  tiie 
stafe  courts  are  without  jurisdiction.  33  N.  E. 
163.  157  Mass.  525,reTersed 


In  Error  to  the  Superior  Oonrl  U  the  Btalt 
of  Massachusetts. 

This  was  a  petition  to  the  raperfor  court  of 
the  county  of  Suffolk  and  state  of  Massa- 
chusetts, under  section  17  of  chapter  192  of 
the  Public  Statutes  of  Massachusetts  (tne  ma-^ 
terial  provisions  of  which  are  copied  In  thee 
margin  i),  by  the  Atlantic *Wor]cB»  a  corpora-? 
tlon  established  by  the  laws  of  that  state,  and 
having  its  usual  phice  of  business  at  Boston, 
In  that  county,  to  enforce  a  lien  apon  the 
tugboat  Glide,  whose  home  port  was  Boston,  a 
for  labor  performed  and  materials  famished  S 
in*iepalring  her  at  that  port,  under  a  contract* 
between  the  petitioner  and  Jonathan  Chase, 
one  of  her  owners,  all  of  whom  resided  in  Bos- 
ton, and  were  named  in  the  petition. 

Upon  the  filing  of  the  petition,  the  court  is- 
sued a  writ  commanding  the  sheriff  to  attach 
the  vessel,  and  to  stunmon  her  owners  to  an- 
swer. The  vessel  was  attached  accordingly; 
and  her  owners  appeared,  and  moved  to  dis- 
miss the  petition,  for  want  of  jurisdiction,  be- 
cause the  subject-matter  was  a  matter  of  ad- 
miralty and  maritime  JurLsdictlon,  and  there- 
fore within  the  exclusive  Jurisdiction  of  the 
courts  of  the  United  States.  The  court  grant- 
ed the  motion,  and  dismissed  the  petition. 
The  petitioner  appealed  to  the  supreme  Ju- 
dicial court  of  the  state,  the  majority  of  which 
held  that  the  state  court  had  Jurisdiction  of 
the  proceedings  under  the  statute,  and  there- 
fore reversed  the  order  dismissing  the  petition. 
157  Mass.  525,  33  N.  B.  163. 

The  respondents  thereupon  filed  an  answer, 
without  waiving  their  motion  to  dismiss;  and 
at  the  trial  requested  the  court  to  rule  that  it 
had  no  Jurisdiction,  for  the  reason  stated  In 
that  motion.  But  the  superior  court  ruled  that 
it  had  Jurisdiction,  rendered  Judgment  for  the 
petitioner,  and  ordered  a  sale  of  the  vessel  in 
accordance  with  the  statute;  and  exceptions  to 
the  ruling  were  overruled  by  the  supreme  Ju- 
dicial court.  159  Mass.  00,  34  N.  B.  258.  The 
respondents  sued  out  this  writ  of  error,  ad- 
dressed to  the  superior  court,  in  which  the 
record  remained. 

Edward  E.  Blodgett,  for  plaintiffs  in  error. 
Ralph  W-  Foster,  for  defendant  In  error. 

•  Mr.  Justice  GRAY,  after  stating  the  facts  in* 
the  foregoing  language,  delivered  the  opinion 
of  the  court. 

The  question  hi  this  case  is  whether  the  lien 
given  by  a  statute  of  Massachusetts  for  re- 
pairs made  upon  a  vessel  in  her  home  port, 
under  a  contract  with  her  owners  or  their 
agent,  may  be  enforced  against  her  by  peti- 
tion in  a  court  of  the  state,  as  provided  in  that 
statute,  or  can  be  enforced  only  in  an  admiral* 
ty  court  of  the  United  States.  The  diverse  in- 
ferences drawn  from  the  previous  Judgments 
of  this  court,  In  the  careful  opinions  of  the  su- 
preme Judicial  court  of  Massachusetts  and  of 
the  dissenting  Judges  in  the  case  at  bar,  have 
induced  us  to  state  with  some  fullness  the 

1  See  note  at  end  of  case,  d  by  VjOO^  IC 
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reasons  and  anthoAties  which  have  Inflnenced 
onr  conclusion. 

The  most  conyenlent  way  of  tracing  the  de- 
Tdopment  of  the  law  upon  this  subject  will 
be  to  consider  the  principal  decisions  of  this 
court  in  chronological  order,  first  referring  to 
the  provisions  of  the  constitution  and  statutes 
of  the  United  States  which  lie  at  the  founda- 
tion of  the  whole  matter. 

By  the  constitution  of  the  United  States  (ar- 
ticle 3,  §  2),  'the  judicial  power  shall  extend** 
"to  all  cases  of  admh-alty  and  maritime  juris- 
diction.** And  by  provisions,  still  In  force,  of 
the  judiciary  act  of  1789,  the  district  courts 
of  the  United  States  "shall  have,  exclusively 
of  the  courts  of  the  several  states,'*  "original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,**  **saving  to  suitors,  in 
all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  Is  competent  to  give 
it**  Act  Sept.  24,  1789,  c.  20,  §  9;  1  Stat  76; 
Rev.  St  §  563,  cL  8;  Id.  §  711,  d.  3. 

The  leading  case  in  this  court  upon  the  sub- 
ject of  admh-alty  jurisdiction  over  suits  by 
material  men  is  The  General  Smith  (decided 
at  February  term,  1819),  in  which  a  decree  of 
the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  sustaining  a  libel  in  rem 
filed  In  the  district  court  for  supplies  furnish- 
ed to  a  ship  in  Baltimore,  her  home  port,  was 
reversed  by  this  court  for  the  reasons  stated 
In  Its  opinion,  delivered  by  Mr.  Justice  Story, 
qBS  follows: 

g  "No  doubt  Is  entertained  by  this  court  that 
•  the  admiralty  •rightfully  possesses  a  general 
Jurisdiction  in  cases  of  material  men;  and,  If 
this  had  been  a  suit  in  personam,  there  would 
not  have  been  any  hesitation  in  sustaining  the 
Jurisdiction  of  the  district  court  Where,  how- 
ever, the  proceeding  is  in  rem  to  enforce  a 
specific  lien,  it  Is  incumbent  upon  those  who 
seek  the  aid  of  the  court  to  establish  the  ex- 
istence of  such  lien  in  the  particular  case. 
Where  repairs  have  been  made,  or  necessaries 
have  been  furnished  to  a  foreign  ship,  or  to 
a  ship  in  a  port  of  the  state  to  which  she  does 
not  belong,  the  general  maritime  law,  follow- 
ing the  civil  law,  gives  the  party  a  Hen  on  the 
ship  itself  for  his  security;  and  he  may  well 
maintain  a  suit  in  rem  In  the  admiralty  to  en- 
force his  right.  But,  in  respect  to  repairs  and 
necessaries  in  the  port  or  state  to  which  the 
ship  belongs,  the  case  is  governed  altogether 
by  the  municipal  law  of  that  state;  and  no 
lien  Is  Implied,  unless  It  Is  recognized  by  that 
law.  Now,  it  has  been  long  settled  (whether 
originally  upon  the  soundest  principles  it  is 
now  too  late  to  inquhre)  that  by  the  common 
law,  which  Is  the  law  of  Maryland,  material 
men  and  mechanics  furnishing  repairs  to  a 
domestic  ship  have  no  particular  lien  upon 
the  ship  itself  for  the  recovery  of  their  de- 
Doands.  A  shipwright,  Indeed,  who  has  taken 
a  ship  into  his  own  possession  to  repair  it,  is 
not  bound  to  part  with  the  possession  until  he 
is  paid  for  the  repairs,  any  more  than  any  oth- 
er artificer.  But  if  he  has  once  parted  with 
the  possession,  or  has  worked  upon  it  without 


taking  poasesslon,  be  la  not  deemed  a  prtvl- 
let^ed  creditor,  havhig  any  dalm  upon  the  ahlp 
Itself.  Without,  therefore,  entering  Into  a  dis- 
cussion of  the  particular  circumstances  of  this 
case,  we  are  of  opinion  that  here  there  was 
not,  by  the  principles  of  law,  any  lien  upon 
the  ship;  and,  consequently,  the  decree  of  the 
circuit  court  must  be  reversed."  4  Wheat. 
438,  443. 

The  law  there  stated,  as  to  repairs  or  sup- 
plies in  a  foreign  port,  has  been  since  con- 
stantly recognized,  and  never  doubted.  The 
St  Jago  de  Cuba,  9  Wheat  409,  417;  The 
Virgin,  8  Pet.  636,  560;  The  Laura,  19  How. 
22,  28;  The  Grapeshot  9  Wall.  129,  136;  The 
Lulu,  10  Wall.  192;  The  Kalorama,  Id.  204; 
The  Patapsco,  13  Wall.  829;  The  Emily  Sen- 
der, 17  WaU.  606;  The  Kate,  164  U.  S.  458»  . 
466»  17  Sup.  Ot  135.  S 

*The  only  pohit  directly  adjudged  in  The  Gen-* 
eral  Smith  was  that  there  was  no  lien  for  re- 
pairs or  supplies  in  the  home  port  which  could 
be  enforced  hi  rem  In  admiralty,  unless  such 
a  lien  was  recognized  by  the  local  law  of  the 
state.  But  the  opinion  clearly  Implied  that  if 
so  recognized,  the  Hen  could  be  enforced  In 
rem  In  a  court  of  the  United  States,  sitting  In 
admiralty. 

Accordingly,  in  the  case  of  The  Planter,  at 
January  term,  1833,  It  was  decided  that  a 
Hen  upon  a  vessel,  given  by  the  local  law, 
for  repairs  In  her  home  port,  could  be  enforced 
by  suit  In  rem  m  admiralty  in  the  district 
court  of  the  United  States.  Mr.  Justice 
Thompson,  delivering  the  unanimous  opinion 
of  the  court,  said:  "The  proceeding  is  In  rem 
against  a  steamboat,  for  materials  found  and 
work  performed  In  repairing  the  vessel  In  the 
port  of  New  Orleans,  as  is  alleged  In  the  libel, 
under  a  contract  entered  Into  between  the 
parties  for  that  purpose.  It  Is  therefore  a 
maritime  contract;  and  if  the  service  was  to 
be  performed  in  a  place  within  the  jurisdic- 
tion of  the  admiralty*  and  the  lien  given  by 
the  local  law  of  the  state  of  Louisiana,  It  will 
bring  the  case  within  the  jurisdiction  of  the 
court.  By  the  Civil  CJode  of  Louisiana  (arti- 
cle 2748),  workmen  employed  In  the  construc- 
tion or  repair  of  ships  and  boats  enjoy  the 
privilege  established  by  the  Code,  without  be- 
ing bound  to  reduce  their  contracts  to  writ- 
ing, whatever  may  be  their  amount;  but  this 
privilege  ceases  if  they  have  allowed  the  ship 
or  boat  to  depart  without  exercising  their 
right  The  state  law  therefore  gives  a  lien 
in  cases  like  the  present."  He  then  referred 
to  the  case  of  The  General  Smith,  as  having 
"decided  that  the  jurisdiction  of  the  admiralty 
in  such  cases,  where  the  repairs  are  upon  a 
domestic  vessel,  depends  upon  the  local  law 
of  the  state";  and  after  substantially  repeat- 
ing part  of  the  opinion  of  Mr.  Justice  Story, 
above  quoted,  ending  with  the  statement  that, 
for  repairs  or  supplies  of  a  ship  In  her  home 
port,  no  lien  is  implied,  unless  recognized  by 
local  law,  be  added:  "But  if  the  local  law 
gives  the  lien,  it  may  be  enforced  In  the.ad^ 
mlralty."     7  Pet  324,  841.   d  by  VjUO^ LL 
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2,    Hie  principle  of  the  decision  in  the  case  of 
g  The  Planter  was  stated  by  Mr.  Justice  Story, 

•  It  January  term,  1837,  as* follows:  **In  that 
case  the  repairs  of  the  vessel  for  which  the 
state  laws  created  a  lien  were  made  at  New 
Orleans,  on  tide  waters.  The  contract  w;is 
treated  as  a  maritime  contract;  and  the  lien 
under  the  state  laws  was  enforced  in  the  ad- 
miralty upon  the  ground  that  the  court,  under 
such  circumstances,  had  Jurisdiction  of  the 
2ontract  as  maritime;  and  then  the  lien,  be- 
ing attached  to  it,  might  be  enforced  accord- 
ing to  the  mode  of  administering  remedies  in 
the  admiralty.  The  local  laws  can  never  con- 
fer jurisdiction  on  the  courts  of  the  United 
States.  They  can  only  furnish  rules  to  ascer- 
tain the  rights  of  parties;  and  thus  assist  in 
the  administration  of  the  proper  remedies, 
where  the  juilsdictlon  is  vested  by  the  laws  of 
the  United  States."  The  Orleans,  11  Pet.  175, 
1^.  The  libel  against  the  Orleans  was  dis- 
missed, upon  the  ground  that  the  vessel  was 
not  engaged  In  maritime  trade  or  navigation, 
and  that  the  admiralty  had  no  jurisdiction  of 
the  claims  made  by  a  part  owner  and  by  the 
master. 

In  the  case  of  The  Yankee  Blade  (at  Decem- 
ber term,  1856)  the  nature  of  a  maritime  lien 
was  clearly  and  exactly  defined  by  Mr.  Jus- 
tice Grier,  speaking  for  this  court,  as  follows: 
'The  maritime  'privilege*  or  lien  is  adopted 
from  the  dvll  law,  and  Imports  a  tacit  hypoth- 
ecation of  the  subject  of  it.  It  Is  a  'jus  in 
•re,'  without  actual  possession  or  any  right  of 
possession.  It  accompanies  the  property  into 
the  hands  of  a  bona  fide  purchaser.  It  can 
be  executed  and  devested  only  by  a  proceeding 
In  rem.  This  sort  of  proceeding  against  per- 
sonal property  is  unknown  to  the  common 
law,  and  is  peculiar  to  the  process  of  courts 
of  admiralty.  The  foreign  and  other  attach- 
ments of  property  In  the  state  courts,  though 
by  analogy  loosely  termed  'proceedings  in  rem,* 
are  evidently  not  within  the  category."  19 
How.  82,  89. 

The  question  of  the  extent  of  the  admiralty 
Jurisdiction  of  the  courts  of  the  United  States 
over  cases  like  that  now  before  the  court  be- 
came at  one  time  entangled  in  the  question 
of  the  efTect  of  the  regulation  of  pleading  and 
procedure  in  admiralty  by  this  court  under  the 
power  conferred  upon  It  by  the  acts  of  con- 
gress of  May  8,  1792  (chapter  36,  §  2),  and 

eo  August  23,  1842  (chapter  188,  §  6).    1  Stat.  276; 

g  5  Stat.  518. 

•  'The  twelfth  of  the  "Rules  of  Practice  of  the 
Courts  of  the  United  States  in  Causes  of  Ad- 
miralty and  Maritime  Jurisdiction  on  the  In- 
stance Side  of  the  Court— in  pursuance  of  the 
act  of  the  23d  of  August,  1842,  c.  188"— pro- 
mulgated by  this  court  at  December  term, 
1844,  to  take  effect  September  1,  1845,  was  as 
follows: 

"In  all  suits  by  material  men  for  supplies  or 
repairs  or  other  necessaries  for  a  foreign  ship 
or  for  a  ship  in  a  foreign  port,  the  libellant 
may  proceed  against  the  ship  and  freight  in 
rem,  or  against  the  master  or  the  owner  alone 


in  personam.  And  the  like  proceeding  la  rem 
shall  apply  to  cases  of  domestic  ships,  where 
by  the  local  law  a  Uen  is  given  to  material 
men  for  supplies,  repahrs  or  other  necessaries." 
3  How.  iii.,  vi.,  xiv. 

The  last  clause  of  that  role  was  in  accord 
with  the  previous  judgments  of  this  court  as 
to  such  proceedings  in  rem  In  the  cases  of  The 
General  Smith,  The  Planter,  and  The  Orleans, 
above  cited. 

At  December  term,  1858,  this  court  made  an 
order,  to  take  effect  May  1,  1859,  by  which 
rule  12  was  repealed,  and  a  new  role  substi- 
tuted In  Its  place,  differing  from  it  only  in 
making  the  last  clause  read  as  follows:  "And 
the  like  proceeding  in  personam,  bat  not  In 
rem,  shall  apply  to  cases  of  domestic  ships, 
for  supplies,  repairs,  or  other  necessaries."  21 
How.  iv. 

The  effect  of  that  change  In  the  role  was 
that  where  the  only  right  created  by  local 
statutes  was  a  lien  apon  the  ship,  jus  In  re, 
without  in  any  way  affecting  personal  liabil- 
ity, this  new  right  in  the  thing  could  not  be 
enforced  in  admiralty  In  rem,  but  only  in  per- 
sonam, and  that  much  difilcolty  and  embar- 
rassment were  thereby  created  in  proceedings 
in  admiralty,  which  were  not  wholly  removed 
by  the  explanations,  hi  succeeding  opinions  of 
this  court,  of  the  purpose  of  the  change. 

In  the  case  of  The  Gollah  (at  December  term, 
1858)  decrees  of  the  circuit  and  district  courts 
of  the  United  States  for  the  district  of  Cali- 
fornia, sustaining  a  libel  in  rem  by  the  as- 
signee of  a  claim  for  coal  famished  to  a  ves-^ 
sel  at  Sacramento,  her  home  port,  for  which  j 
claim  a  lien  existed  under  the  statu tes^of  Cal-« 
ifornla,  were  reversed  by  this  court,  and  the 
libel  ordered  to  be  dismissed.  The  principal 
reason  assigned  was  that  the  vessel  was  en- 
gaged in  the  business  of  navigation  and  trade 
In  the  Sacramento  river,  in  the  purely  internal 
commerce  of  the  state,  not  within  the  power 
of  congress  to  regulate,  and  therefore  not  sub- 
ject to  the  admiralty  jurisdiction.  Mr.  Jua- 
tice  Nelson,  in  delivering  the  opinion,  suggest- 
ed this  additional  reason:  "We  have  at  this 
term  amended  the  12th  rule  of  the  admiralty, 
so  as  to  take  from  the  district  courts  the  right 
of  proceeding  in  rem  against  a  domestic  ves- 
sel for  supplies  and  repairs,  which  had  been 
assumed  upon  the  authority  of  a  lien  given  by 
state  laws,  it  being  conceded  that  no  such  lien 
existed  according  to  the  admiralty  law,  there- 
by correcting  an  error  which  had  its  origin  in 
this  court  in  the  case  of  The  General  Smith," 
"applied  and  enforced  In  the  case  or*  The 
Planter,  "and  afterwards  partially  corrected 
in  the  case  of*  The  Orleans.  "We  have  deter- 
mined to  leave  all  these  liens  depending  upon 
state  laws,  and  not  arising  out  of  the  mari- 
time contract,  to  be  enforced  by  the  state 
courts."  21  How.  2^,  250,  251.  It  appeai-s. 
by  the  report  and  by  the  briefs  on  file,  that 
the  question  of  jm'isdiction  was  not  argued  by 
counsel,  and,  by  the  records  and  docket  of 
this  court,  that  the  case  was  decided  by  this 
court  Febi-uaiy  7,  1859,  nearly  three  months 
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before  the  nile  of  1858  took  effect,  and  In  the 
district  and  circuit  courts  about  three  years 
before. 

But  that  decision.  In  so  far  as  concerned  Its 
principal  ground,  was  expressly  overruled  In 
The  Belfast.  7  Wall.  634,  640-642.  as  incon- 
sistent with  the  series  of  decisions  from  The 
Genesee  Chief,  12  How.  443.  to  The  Hine,  4 
Wall.  555,  declaring  the  admiralty  Jurisdic- 
tion to  extend  over  all  navigable  waters,  and 
was  not  followed  In  The  Eagle.  8  Wall.  15, 
21,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Nelson.  And  in  so  far  as  it  rested  on 
the  suggestion  of  error  in  The  General  Smith 
and  The  Planter,  or  on  the  change  in  the 
twelfth  rule,  it  was  in  effect  overruled  by  The 
St  Lawrence,  1  Black,  522,  and  The  Potomac, 
2  Black,  581. 
10  In  The  St  Lawrence  (at  December  term, 
21861)  this  court  adjudged  that  the  rule  of 
*  1858  had  no  effect  upon  a  Ubel  filed*whlle  the 
rule  of  1844  was  In  force,  and  affirmed  a 
decree  against  a  vessel  for  supplies  furnished 
In  her  home  port,  for  which  the  statutes  of 
New  York  gave  a  lien,  and,  in  the  opinion 
delivered  by  Chief  Justice  Taney,  said  that  In 
the  case  of  The  General  Smith  '*tbe  court  hdd 
that  where,  upon  the  principles  of  the  marl- 
time  Code,  the  supplies  are  presumed  to  be 
furnished  upon  the  credit  of  the  vess^  or, 
where  a  lien  is  given  by  the  local  law,  the 
party  is  entitled  to  proceed  hi  rem  in  the  ad- 
miralty court  to  enforce  It";  that  that  case 
was  decided  In  1819,  and  had  ever  sUice  been 
followed  and  regarded  as  a  leading  case  in  the 
admiralty  courts;  that  its  authority  had  been 
recognized  hi  the  cases  of  The  PUmter  and 
The  Orleans  and  other  cases;  that  while  pro- 
cess agaiust  the  vessel  was  denied  in  the  case 
of  The  General  Smith,  because  the  laws  of 
Maryland  gave  no  lien  or  priority,  it  was  used 
and  supported  in  the  case  of  The  Planter,  up- 
on the  ground  that  the  party  had  a  lien  upon 
the  vessel  by  the  law  of  Louisiana,  and,  as  the 
contract  was  within  its  Jurisdiction,  it  ought 
to  give  him  all  the  rights  he  had  acquired  un- 
der it;  and  that,  "when  this  court  framed  the 
rules  in  1844,  it,  of  course,  adhered  to  the 
practice  adopted  in  the  previous  cases,  and  by 
the  twelfth  rule  authorized  the  process  In  rem 
where  the  party  was  entitled  to  a  lien  under 
the  local  or  state  law."  1  Black,  529,  530. 
And  the  court  treated  the  rules  of  1844  and 
1858  as  mere  regulations  of  procedure,  under 
the  power  conferred  upon  this  court  by  con- 
gress, nnrl  liable  to  be  changed  from  time  to 
time,  at  the  discretion  of  the  court  as  con- 
venience might  require,  so  far  as  regarded  the 
mture. 

Altliougli.  as  early  a«  February  term,  1816, 
It  had  been  assumed  tlint  the  admiralty  and 
maritime  Jurisdiction  vested  by  the  constitu- 
tion In  the  courts  of  the  United  States  was 
exclusive,  and  could  not  be  exercised  by  the 
courts  <rf  a  state  (Martin  v.  Hunter,  1  Wheat 
304.  3.*^.  .*^7*»).  yet  the  question  whether  a  claim 
of  a  maritime  nature  could  be  enforced  In  the 
courts  of  a  state  by  process  in  rem  under  a 


statute  of  the  state^  creatmg  a  ligM  te  the 

thing  itself,  and  providing  for  its  enforcement 
by  process  essentially  like  proceedings  in  xem^ 
in  the  admiralty,  was  not  brought  into  Judfl^-g 
ment  hi  this  court«until  December  term,  1866,* 
when  the  question  was  directly  presented  in 
two  ca£es,  and  was  determined  In  the  nega- 
tive.   The  Moses  Taylor,  4  Wall.  411;   The 
Hine,  Id.  555. 

The  case  of  The  Moses  Taylor  arose  under 
a  statute  of  the  state  of  California  enacting 
that  claims  against  any  vessel  for  snppUes  or 
materials  furnished  for  her  use  or  tepahr,  and 
for  breaches  of  contracts  for  transportation  of 
persons  or  proi>erty,  and  certain  other  classes 
of  claims,  should  constitute  liens  upon  the 
vessel;  that  actions  upon  such  claims  might 
be  brought  directly  against  the  vessel,  and 
the  summons  served  upon  the  master  or  any 
one  In  charge;  that  the  vessel  might  be  at- 
tached as  security  for  the  satisfaction  of  any 
Judgment  that  might  be  recovered;  and  that 
if  the  attachment  was  not  discharged,  and  a 
Judgment  was  recovered,  the  vessel  might  be 
sold,  and  the  proceeds  applied  to  the  payment 
of  the  Judgment  Upon  a  writ  of  error  from 
this  court  to  the  highest  court  of  the  state  to 
which  the  case  could  be  taken,  it  was  held 
that  a  contract  for  the  transportation  of  a 
passenger  upon  an  ocean  voyage,  relating  ex- 
clusively to  a  service  to  be  performed  on  the 
high  seas,  and  pertaining  solely  to  the  busi- 
ness of  commerce  and  navigation,  was  a 
maritime  contract,  and  a  breach  of  4t  an  ap- 
propriate subject  of  maritime  Jnrlsdlcttan;  and 
that  the  statute  of  the  state.  In  so  far  as  It 
authorized  process  hi  rem  hi  the  courts  of  the 
state  agadnst  the  vessel,  was  nnconstltntional, 
as  interfering  with  t3ie  exclusive  admiralty 
Jutisdictlon  of  the  courts  of  the  United  States. 

The  case  of  The  Hine  arose  midtf  a  statute 
of  the  state  of  Iowa  providing  for  similar  pro- 
ceedings In  the  courts  of  the  state  In  the  case 
of  any  injury  to  persons  or  property  by  a  ves- 
sel, her  officers  or  crew;  and  that  statute,  so 
far  as  it  gave  such  process  in  rem,  for  a  col- 
lision between  two  vessels,  was  held  to  be  un- 
constitutional, under  the  decision  In  The  Moses 
Taylor.  Mr.  Justice  Miller,  to  delivering  the 
opinion,  declared  it  to  be  **the  settled  law  of 
this  court  that  wherever  the  district  courts  of 
the  United  States  have  original  cognizance  of 
admiralty  causes,  by  virtue  of  the  act  of  1780, 
that  cognizance  is  exclusive,  and  no  other  ^ 
court,  state  or  national,  can*exercise  it,  with? 
the  exception  always  of  such  concurrent  rem- 
edy as  is  given  by  the  common  law."  4 
Wall.  5GS,  500. 

Each  of  those  two  cases  was  sought  to  be 
brought  within  the  saving  clause  in  section  f> 
of  the  Judiciary  act  of  1789,  as  to  which  Mr. 
Justice  Field,  In  The  Moses  Taylor,  said: 
"That  clause  only  saves  to  suitors  *the  right  of 
a  common-law  remedy,  where  the  common 
law  is  competent  to  give  It'  It  Is  not  a  rem- 
edy to  the  common-law  courts  which  is  saved, 
but  a  common-law  remedy.  A  proceeding  In 
rem,  as  used  to  the  admiralty  courts,  Is  not 
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a  reaudy  afforded  hy  the  common  law;  It  Is 
a  proceeding  under  the  civil  law.  When  used 
in  the  common-law  courts,  it  Is  given  by  stat- 
ute." 4  Wall.  431.  And  Mr.  JusUce  Miller,  in 
The  Hine,  said:  "But  the  remedy  pursued  in 
the  lowsL  courts,  in  the  case  before  us,  is  in  no 
sense  a  common-law  remedy.  It  is  a  remedy 
partaking  of  all  the  essential  features  of  an 
admiralty  proceeding  in  rem.  The  statute 
provides  that  the  vessel  may  be  sued  and  made 
defendant,  without  any  proceeding  against  the 
owners,  or  even  mentioning  their  names;  that 
a  writ  may  be  issued,  and  the  vessel  seized, 
on  filing  a  petition  similar  in  substance  to  a 
libel;  that,  after  a  notice  in  the  nature  of  a 
monition,  the  vessel  may  be  condemned,  and 
an  order  made  for  her  sale,  if  the  liabiUty  is 
established  for  which  she  was  sued.  Such  is 
the  general  character  of  the  steamboat  laws 
in  the  Western  states.  While  the  proceeding 
differs  thus  from  a  common-law  remedy,  it  is 
also  essentially  different  from  what  are  In 
the  West  called  'suits  by  attachment,'  and  in 
some  of  the  older  states  foreign  attachments.' 
In  these  cases  thero  is  a  suit  against  a  per- 
sonal defendant  by  name,  and  because  of  in- 
ability to  serve  process  on  him  on  account  of 
nonresidence,  or  for  some  other  reason  men- 
tioned hi  the  various  statutes  allowing  attach* 
ments  to  issue,  the  suit  is  commenced  by  a 
writ  directing  the  proper  officer  to  attach  suf- 
ficient property  of  the  defendant  to  answer 
any  Judgment  which  may  be  rendered  against 
him.  This  proceeding  may  be  had  against  an 
owner  or  part  owner  of  a  vessel,  and  his  in- 
terest thus  subjected  to  sale  In  a  common-law 
QQ  court  of  the  state.  Such  actions  may  also 
g  be  maintained  in  personam  against  a  defend- 
•  ant  in  the  common-law  courts,*as  the  common 
law  glyes;  all  in  consistence  with  the  grant 
of  admiralty  powers  In  the  ninth  section  of 
the  Judiciary  act  But  it  could  not  have  been 
the  intention  of  congress,  by  the  exception  in 
that  section,  to  give  the  suitor  all  such  reme- 
dies as  might  afterwards  be  enacted  by  state 
statutes;  for  this  would  have  enabled  the 
states  to  make  the  jurisdiction  of  their  courts 
concurrent  in  all  cases,  by  simply  providing  a 
statutory  remedy  for  all  cases.  Thus,  the  ex- 
clusive jurisdiction  of  the  federal  courts 
would  be  defeated."    4  Wall.  571,  572. 

Again,  at  December  term,  18C8,  in  the  case 
of  The  Belfast,  a  statute  of  Alabama  giving  a 
lien  upon  the  vessel  under  a  contract  of  af- 
freightment was  held  unconstitutional,  so  far 
as  it  provided  for  the  enforcement  of  the  lien 
In  the  courts  of  the  state  by  proceedings  In 
rem  in  the  nature  of  proceedings  in  admiralty, 
because  the  lien  of  the  shipper  was  a  marl- 
time  lien,  and,  as  was  said  by  Mr.  Justice  Clif- 
ford, in  delivering  the  opinion,  "authority  does 
not  exist  in  the  state  courts  to  hear  and  de- 
termine a  suit  in  rem  in  admiralty  to  enforce 
a  maritime  lieu";  "but.  In  all  cases  where  a 
maritime  lien  arises,  the  original  jurisdiction 
to  enforce  the  same  by  a  proceeding  in  rem 
is  exclusive  In  the  district  courts  of  the  United 
States,  as  provided  hi  the  ninth  section  of  the 


judiciary  act**  7  Wall.  024,  945,  (M.  Tbt 
dictum  uttered  by  the  learned  justice  towards 
the  end  of  the  opinion,  and  afterwards  repeat- 
ed by  him  In  Leon  v.  Galceran,  11  Wall  185, 
192,  and  hi  Norton  v.  Swltzer,  93  U.  S.  355. 
3G5,  that  "such  a  lien  does  not  arise  In  a  con- 
tract for  materials  and  supplies  furnished  to 
a  vessel  in  her  home  port,  and  In  respect  to 
such  contracts  It  is  competent  for  the  states, 
under  the  decisions  of  this  court,  to  create  such 
liens  as  their  legislatures  may  deem  just  and 
expedient,  not  amounting  to  a  regulation  of 
commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their  en- 
foroement,"  If  understood,  as  contended  by  the 
defendants  In  error,  to  imply  that  the  states 
may  authorize  such  liens  to  be  enforced  In 
their  own  courts  by  proceedings  in  the  nature 
of  admiralty  process  in  rem,  is  unsupported  by^ 
the  decisions  thero  referred  to,  or  by  any  otherg 
decision  ofH:his  court,  and  is  Inconsistent  with* 
several  recent  opinions  of  this  court,  In  which 
the  subject  was  fully  considered. 

On  May  Q,  1872,  this  court  ordered  the 
twelfth  rule  In  admiralty  to  be  amended  so  as 
to  read  as  follows:  "In  all  suits  by  material 
men  for  supplies  or  repairs,  or  other  necessa- 
ries, the  llbellant  may  proceed  against  the 
ship  hi  rem,  or  against  the  master  or  owner 
alone  in  personam."    18  Wall.  xlr. 

This  amendment  of  the  rule  left  the  law  In 
this  respect  in  the  same  condition  in  which,  as 
declared  by  this  court  in  cases  above  cited,  it 
had  been  before  the  promulgation  of  any  rule 
upon  the  subject 

In  The  Lottawanna,  at  October  term,  1874, 
the  purpose  and  effect  of  the  amendment  were 
stated  by  Mr.  Justice  Bradley  (who  had  taken 
part  in  making  it)  as  follows:  *'As  to  the  re- 
cent change  in  the  admiralty  rule  referred  to, 
it  is  sufficient  to  say  that  it  was  simply  intend- 
ed to  remove  all  obstructions  and  embarrass- 
ments in  the  way  of  instituting  proceedings  In 
rem  in  all  cases  where  liens  exist  by  law,  and 
not  to  create  any  new  lien,  which,  of  course, 
this  court  could  not  do  in  any  event,  since  a 
lien  is  a  right  of  property,  and  not  a  mere  mat- 
ter of  procedure."  "We  have  now  restored  the 
rule  of  1844,  or,  rather,  we  have  made  it  gen- 
eral in  its  terms,  glvhig  to  material  men  in 
all  cases  their  option  to  proceed  either  in  rem 
or  In  personam.  Of  course,  this  modification 
of  the  rule  cannot  avail  where  no  lien  exists; 
but,  where  one  does  exist,  no  matter  by  what 
law,  It  removes  all  obstacles  to  a  proceeding 
In  rem,  if  credit  is  given  to  the  vesseL"  The 
Lottawanna,  21  Wall  558,  579,  581. 

In  The  Lottawanna  this  court  allowed  to  a 
mortgage  of  a  ship  precedence  over  claims  of 
material  men  In  the  home  port,  because  they 
had  no  lien  by  the  maritime  law  of  the  United 
States,  as  declared  in  the  case  of  The  General 
Smith,  and  because  their  claim  had  not  been 
recorded  as  requh-ed  by  the  law  of  the  state 
of  Louisiana,  which  gave  them  a  lien.  The 
decree  of  the  district  court  was  rendered  be- 
fore the  admiralty  rule  of  1858  was  super* 
seded  by  the  rule  of  1872.    Mr.  Justice  Brad* 
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gl^.  In  delfvering  the  opinion  of  this  coort, 
•  flald:  "Had^the  Hen  been  perfected,  and  had 
the  role  not  stood  in  the  way,  the  principles 
that  have  heretofore  govei*ned  the  practice  of 
the  district  courts  exercising  admiralty  Juris- 
diction, and  which  have  been  repeatedly  sanc- 
tioned by  this  court,  would  undoubtedly  have 
authorized  the  material  men  to  file  a  libel 
against  the  vessel  or  its  proceeds.  It  seems  to 
be  settled  In  our  Jurisprudence  that,  so  long 
as  congress  does  not  interpose  to  regulate  the 
subject,  the  rights  of  material  men  furnishing 
necessaries  to  a  vessel  in  her  home  port  may 
be  regulated  in  each  state  by  state  legislation. 
State  laws,  it  is  true,  cannot  exclude  the  con- 
tract for  furnishing  such  necessaries  from  the 
domain  of  admiralty  Jurisdiction,  for  it  is  a 
maritime  contract,  and  they  cannot  alter  the 
limits  of  that  Jurisdiction;  nor  can  they  con- 
fer it  upon  the  state  courts,  so  as  to  enable 
them  to  proceed  in  rem  for  the  enforcement  of 
liens  created  by  such  state  laws,  for  it  iS|ex- 
cluslvely  conferred  upon  the  district  courts  of 
the  United  States."    21  Wall.  579,  580. 

In  that  opinion,  as  appears  by  the  passages 
above  quoted,  this  court  distinctly  afBrmed  the 
following  positions:  First  The  admiralty  rule 
of  1872  was  intended  to  remove  all  obstruc- 
tions and  embarrassments  in  the  way  of  insti- 
tuting proceedings  In  rem  in  all  cases  where 
liens  exist  by  law.  Second.  A  lien  is  a  right 
of  property,  and  not  a  mere  matter  of  proce- 
dure. Third.  Where  a  state  statute  has  given 
to  material  men  in  the  home  port  a  lien  upon 
the  vessel,  to  be  enforced  by  proceedings  like 
those  in  admiralty,  the  district  courts  of  the 
United  States  have  Jurisdiction  to  enforce  it 
by  libel  in  rem.  Fourth.  Their  Jurisdiction  in 
rem,  in  such  a  case,  is  exclusive  of  that  of  the 
courts  of  the  state. 

At  the  same  term,  a  process  in  rem  to  en- 
force a  lien  given  by  a  statute  of  New  Jersey 
for  building  a  ship  was  held  to  be  within  the 
Jurisdiction  of  the  courts  of  the  state,  solely 
because,  as  previously  adjudged  by  this  court, 
a  contract  for  building  a  ship  was  not  a  mari- 
time contract,  but  a  contract  made  on  land, 
and  to  be  performed  on  land,  and  therefore  not 
a  subject  of  admiralty  Jurisdiction.  Edwards 
jjv.  Elliott  21  WalL  532,  553-556;  The  Jefler- 
eson,  20  How.  383;  The  Capitol,  22  How.  129. 
Likewise,  in  Johnson  v.  Elevator  Co.  *(de- 
cided  at  October  term,  1886)  the  remedy  given 
by  the  statute  of  Illinois  was  in  personam,  and 
the  cause  of  action  was  not  a  maritime  tort 
but  an  injury  done  by  a  steam  tug  to  a  build- 
ing on  land,  of  which  an  admiralty  court  of 
the  United  States  would  have  no  Jurisdiction; 
and,  as  was  said  by  Mr.  Justice  Blatchford  in 
delivering  Judgment:  *'Thls  being  so,  no  rea- 
son exists  why  the  remedy  for  the  wrong 
should  not  be  pursued  in  the  state  court  ac- 
cording to  the  statutory  method  prescribed  by 
the  law  of  the  state,  even  though  that  law 
gives  a  lien  on  the  vessel.  The  cases  in  which 
state  statutes  have  been  held  void  by  this 
court  to  the  extent  in  which  they  authorized 
suits  in  rem  against  vessels,  because  they  gave 


to  the  state  courts  admiralty  Jurisdiction,  were 
only  cases  where  the  causes  of  action  were 
cognizable  in  the  admiralty."  '*There  being  no 
lien  on  the  tug,  by  the  maritime  law,  for  the  in- 
Jury  on  land  inflicted  In  this  case,  the  state 
could  create  such  a  lien  therefor  as  it  deemed 
expedient,  and  could  enact  reasonable  rules 
for  its  enforcement  not  amounting  to  a  regu- 
lation of  commerce.  Liens  under  state  stat- 
utes, enforceable  by  attachment  In  suits  in 
personam,  are  of  every-day  occurrence,  and 
may  even  extend  to  liens  on  vessels,  when  the 
proceedings  to  enforce  them  do  not  amount  to 
admiralty  proceedings  In  rem,  or  otherwise 
conflict  with  the  constitution  of  the  United 
States.  There  is  no  more  valid  objection  to 
the  attachment  proceeding  to  enforce  the  lien 
in  a  suit  in  personam,  by  holding  the  vessel 
by  mesne  process  to  be  subjected  to  execution 
on  the  personal  Judgment  when  recovered, 
than  there  is  in  subjecting  her  to  seizure  on 
the  execution.  Both  are  incidents  of  a  com- 
mon-law remedy,  which  a  court  of  common 
law  Is  competent  to  give.**  119  U.  S.  888,  897, 
399,  7  Sup.  Ct  258,  259. 

In  the  case  of  The  J.  B.  Rumbell  (decided 
at  October  term,  1892,  since  the  first  dedsioh 
of  the  present  case  in  the  supreme  Judicial 
court  of  Massachusetts)  this  court  referring 
to  many  of  the  cases  above  dted,  stated  the 
general  principles  of  law  upon  the  subject  now 
before  us  as  follows: 

"In  the  admiralty  and  maritime  law  of  the 
United  States,  as  declared  and  established  by^ 
the  decisions  of  this  court  the  following  prop-g 
ositions  are  no  longer  doubtful:  (1)  For^nec** 
essary  repahrs  or  supplies  furnished  to  a  ves- 
sel in  a  foreign  port  a  lien  Is  given  by  the  gen- 
eral maritime  law,  followhig  tlie  civil  law, 
and  may  be  enforced  in  admh:Elty.  (^  For 
repairs  or  supplies  in  the  home  port  of  the 
vessel  no  lien  exists,  or  can  be  enforced  in  ad- 
miralty, under  the  general  law,  independently 
of  local  statute.  (3)  Whenever  the  statute  of 
a  state  gives  a  lien,  to  be  enforced  by  process 
in  rem  against  the  vessel,  for  repairs  or  sup- 
plies in  her  home  port,  this  lien,  being  similar 
to  the  lien  arising  in  a  foreign  port  under  the 
general  law,  is  in  the  nature  of  a  maritime 
lien,  and  therefore  may  be  enforced  in  ad- 
miralty in  the  courts  of  the  United  States. 
(4)  This  lien,  hi  the  nature  of  a  maritime  lien, 
and  to  be  enforced  by  process  In  the  nature 
of  admiralty  process,  is  within  the  exclusive 
Jurisdiction  of  the  courts  of  the  United  States, 
sitting  in  admiralty.  The  fundamental  rea- 
sons on  which  these  propositions  rest  may  be 
summed  up  thus:  The  admiralty  and  mari- 
time Jurisdiction  is  conferred  on  the  courts  of 
the  United  States  by  the  constitution,  and 
cannot  be  enlarged  or  restricted  by  the  legisla- 
tion of  a  state.  No  state  legislation,  therefore, 
can  bring  within  the  admiralty  Jurisdiction  of 
the  national  courts  a  subject  not  maritime  in 
Its  nature.  But  when  a  right  maritime  hi  its 
nature,  and  to  be  enforced  by  process  in  the 
nature  of  admiralty  process,  has  been  given 
by  the  statute  of  a  state,  the  admiralty  courts 
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of  the  United  States  have  jurisdiction,  and  ex- 
clusive Juris<llction,  to  enforce  that  right  ac- 
cording to  their  own  rules  of  procedure."  148 
U.  S.  1,  11-13,  13  Sup.  Ct.  500. 

In  that  case,  It  is  true,  the  single  question 
presented  for  decision  was  whether  a  lien  up- 
on a  vessel  for  necessary  supplies  and  repairs 
In  her  home  port,  given  by  the  statute  of  a 
state,  and  to  be  enforced  by  proceedings  in 
rem  In  the  nature  of  admiralty  process,  took 
precedence  of  a  prior  mortgage,  recorded  as 
required  by  act  of  congress.  But  the  decision 
of  that  question,  as  in  the  similar  case  of  Tlie 
Lottawanna,  above  cited,  really  depended  up- 
on the  question  whether  the  contract  and  the 
lien  of  the  material  men,  on  the  one  side,  or 

a  those  of  the  mortgagee,  on  the  other,  were  in 
0  thehr  nature  maritime,  and  therefore  entitled 
•  to  be  enforced  in  rem  in  a* court  of  admiralty. 
The  conclusion  of  this  court  as  to  the  nature 
of  the  claims  respectively  was  that  "the  lien 
created  by  the  statute  of  a  state,  for  repairs 
or  supplies  furnished  to  a  vessel  in  her  home 
port,  has  the  like  precedence  over  a  prior  mort- 
gage that  is  accorded  to  a  lien  for  repairs  or 
supplies  in  a  foreign  port  under  the  general 
maritime  law,  as  recognized  and  adopted  in 
the  United  States.  Each  rests  upon  the  fur- 
nishing of  supplies  to  the  ship,  on  the  credit  of 
the  ship  herself,  to  preserve  her  existence,  and 
secure  her  usefulness,  for  the  benefit  of  all 
having  any  title  or  interest  In  her.  Each  cre- 
ates a  Jus  in  re,  a  right  of  property  In  the  ves- 
sel, existing  independently  of  possession,  and 
arising  as  soon  as  the  contract  is  made,  and 
before  the  institution  of  Judicial  proceedings 
to  enforce  it.  The  contract  in  each  case  is 
maritime,  and  the  lien  which  the  law  gives  to 
secure  it  is  maritime  in  Its  nature,  and  is  en- 
forced in  admiralty  by  reason  of  Its  maritime 
nature  only.  The  mortgage,  on  the  other 
hand,  ia  not  a  maritime  contract,  and  consti- 
tutes no  maritime  lien,  and  the  mortgagee  can 
only  share  In  the  proceeds  In  the  registry  after 
all  maritime  liens  have  been  satisfied."  14S 
U.  S.  19,  13  Sup.  Ct.  503. 

The  form  of  proceeding  against  the  vessel, 
provided  for  In  the  statute  of  Massachusetts, 
now  in  question,  is  clearly  In  the  nature  of 
admiralty  process  In  rem,  and  is  undlstln- 
gulshable  from  the  proceedings,  provided  for 
In  statutes  of  other  states,  which  have  been 
held  by  this  court  to  be  exclusively  within 
the  admiralty  Jurisdiction  of  the  courts  of  the 
United  States.  The  lien  upon  the  vessel  is 
created  as  soon  as  money  is  due  for  labor  per- 
formed or  materials  furnished,  and  continues 
until  the  debt  Is  satisfied,  unless  the  lien  Is 
dissolved  by  failure  to  record  a  statement  of 
the  claim,  as  required  by  the  statute.  The  pe- 
tition is  to  be  served  by  an  attachment  of  the 
vessel,  and  a  summons  to  the  owners,  if 
known.  A  dissolution  of  the  attachment  does 
not  dissolve  the  lien,  and  any  number  of  per- 
sons having  such  liens  upon  the  same  vessel 
may  Join  In  one  petition  to  enforce  them. 
Pub.  St.  Mass.  c.  192,  §§  14-19. 
In  conclusion,  the  considerations  by  which 


this  case  must  be  governed  nuy  be  summedi 

up  as  follows:  The  maritime *and  admiralty 
Jurisdiction  conferred  by  the  constitution  and 
laws  of  the  United  States  upon  the  district 
courts  of  the  United  States  is  exclusive.  A 
lien  upon  a  ship  for  repairs  or  supplies,  wheth- 
er created  by  the  general  maritime  law  of  the 
United  States,  or  by  a  local  statute,  is  a  Jus 
in  re,  a  right  of  property  hi  the  vessel,  and  a 
maritime  lien,  to  secure  the  performance  of 
a  maritime  contract,  and  therefore  may  be  en- 
forced by  admiralty  process  in  rem  in  the  dis- 
trict courts  of  the  United  States.  When  the 
lien  is  created  by  the  general  maritime  law, 
for  repairs  or  supplies  in  a  foreign  port,  no 
one  doubts  at  the  present  day  that,  under  the 
decisions  in  The  Moses  Taylor,  4  Wall.  411, 
and  The  HIne,  Id.  555,  above  dted,  the  ad- 
miralty Jurisdiction  in  rem  of  the  courts  of 
the  United  States  is  exclusive  of  shnilar  Juris- 
diction of  the  courts  of  the  state.  The  con- 
tract and  the  lien  for  repairs  or  supplies  in  a 
home  port,  under  a  local  statute,  are  equally 
maritime,  and  equally  within  the  admiralty 
Jurisdiction,  and  that  Jurisdiction  is  equally 
exclusive. 

The  necessary  result  is  that  the  petition 
ought  to  have  been  dismissed;  but,  in  accord- 
ance with  the  usual  practice  upon  reversing  a 
Judgment  of  the  highest  court  of  a  state,  the 
proper  form  of  Judgment  is: 

Judgment  reversed,  and  case  remanded  for 
further  proceedings  not  inconsistent  with  the 
opinion  of  this  court 

Mr.  Justice  BREWER  did  not  hear  the  ar- 
gument, or  take  any  part  in  the  decision  of 
this  case. 


♦  Sec.  14.  When  by  virtue  of  a  contract,  ex-» 

pressed  or  implied,  with  the  owners  of  a  vessel, 
or  with  the  agents,  contractors  or  sub-contractors 
of  such  owners,  or  with  any  of  them,  or  with  a 
person  who  has  been  employed  to  construct,  re- 
pair or  launch  a  vessel,  or  to  assist  therein, 
money  is  due  for  labor  performed,  materials 
used,  or  labor  and  materials  furnished  in  the 
construction,  launching  or  repairs  of,  or  for  ooa- 
Btructlng  the  launching  ways  for,  or  for  pro-H 
visions,  stores  or  other  articles  furnished  for  org 
on  account  of  such  vessel  in  this  commonwealth,? 
the  person  to  whom  such  money *is  due  shall  have 
a  lien  upon  the  vessel,  her  tackle^  apparel  and  fur- 
niture, to  secure  the  payment  of  such  debt,  and 
such  lien  shall  be  preferred  to  all  others  on  such 
vessel,  except  that  for  mariners'  wages,  and  shall 
continue  until  the  debt  is  satisfied. 

Sec.  15.  Such  lien  shall  be  dissolved  unless 
the  person  claiming  the  same  files,  within  four 
days  from  the  time  when  the  vessel  departs  from 
the  port  at  which  she  was  when  the  debt  was 
contracted,  in  the  ofilce  of  the  derk  of  the  city 
or  town  within  which  the  vessel  was  at  such 
time,  a  statement,  subscribed  and  sworn  to  by 
him,  or  by  some  person  in  his  behalf,  giving  a 
Just  and  true  account  of  the  demand  claimed  to 
be  due  to  him,  with  all  just  credits,  and  also  the 
name  of  the  person  with  whom  the  contract 
was  made,  the  name  of  the  owner  of  the  vessel, 
if  known,  and  the  name  of  the  vessel,  or  a  de- 
scription thereof  sufficient  for  identification: 
which  statement  shall  be  recorded  by  such  clerk 
in  a  book  kept  bv  him  for  that  purpose,  and  for 
such  recording  the  clerk  shall  receive  the  same 
fees  as  for  recording  mortgages  of  equal  length. 

Sec  16.  If  the  vessel  is  partly  constructed  ia 
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one  ttece  and  partly  in  another,  either  place  shall 
be  deemed  the  port  at  which  she  was  when  the 
debt  was  contracted,  within  the  meaning  of  this 
chapter;  and  the  validity  of  the  lien  shall  not 
be  affected  by  any  inaccuracy  in  the  description 
if  the  vessel,  if  she  can  be  recognized  thereby, 
Aor  by  auy  inaccuracy  in  stating  the  amount  due 
for  labor  or  materials,  unless  it  appears  that  the 
person  filing  the  statement  has  wilfully  and 
knowingly  claimed  more  than  is  due. 

Sec.  17.  Such  lien  may  be  enforced  by  petition 
to  the  superior  court  for  the  county  where  the 
vessel  was  at  the  time  when  the  debt  was  con- 
tracted, or  in  which  sue  is  at  the  time  of  institut- 
hig  proceedings.  The  petition  may  be  entered  in 
Court,  or  filed  in  the  clerk's  office  in  vacation,  or 
may  be  inserted  in  a  writ  of  original  summons 
with  an  order  of  attachment,  and  served,  return- 
eil  and  entered  like  other  civil  actions;  and  the 
subsequent  proceedings  for  enforcing  the  lien 
shall,  except  as  hereinafter  provided,  be  as  pre- 
scribed in  chapter  one  hundred  and  ninety-one 
for  enforcing  liens  on  buildings  and  land,  so  far 
as  the  provisions  of  said  chapter  are  applicable. 
At  the  time  of  entering  or  filing  the  petition,  a 
process  of  attachment  against  such  vessel,  her 
tackle,  apparel  and  furniture,  shall  issue,  and  con- 
tinue in  force,  or  may  be  dissolved  like  attach- 
ments in  civil  cases,  but  such  dissolution  shall 
not  dissolve  the  lien. 

Sec.    18.  The   petition   shall   contain    a   brief 

statement  of  the  labor,  materials  or  work  done 

or  furnished,  or  of  the  stores,  provisions  or  other 

IB  articles  furnished,  and  of  the  amount  due  there- 

c  for,  with  a  description  of  the  vessel  subject  to 

r  the  lien,  and  all  other  material  facts  and^drcum- 

stances,  and  shall  pray  that  the  vessel  may  be 

sold  and  the  proceeds  of  the  sale  applied  to  the 

discharge  of  the  demand. 

Sec.  19.  Any  number  of  persons  having  such 
liens  upon  the  same  vessel  may  join  in  a  petition 
to  enforce  the  same:  and  the  same  proceedings 
shall  be  had  in  regard  to  the  respective  rights  of 
each  petitioner,  and  the  respondent  may  defend 
as  to  each  petitioner,  in  tlie  same  manner  as  if 
they  had  severally  petitioned  for  their  individual 
liena. 


(ICT  U.  S.  728) 

DE  GUYER  et  al.  v.  BANNING. 

(May  24.  1897.) 

No.  24. 

Land  Patents — Confirmation   of  California 
Frivatb  Land  Claims— Conclusive- 
ness OF  Patent. 

1.  The  exterior  lines  of  a  survey,  as  shown  by 
a  map  accompanying  the  patent,  included  the 
whole  of  the  inner  bay  of  San  Pedro.  The  map 
also  showed  the  exterior  lines  of  the  bay  itself, 
but  across  that  part  of  the  map  which  designated 
the  bay  were  the  words,  "Inner  Bay  of  San 
Pedro  (Exception)."  The  map  also  had  on  its 
face  a  table  of  courses  and  distances,  under  the 
heading,  "Traverse  of  Inner  Bay  of  San  Pedro, 
to  be  Excluded  from  Survey  of  the  Claim."  The 
concluding  portion  of  the  survey  designated  the 
land  surveyed,  "exclusive  of  the  land  above  de- 
scribed as  covered  by  the  navigable  waters  of 
the  inner  bay  of  San  Pedro,"  as  being  certain 
numbered  lots  on  the  plats  of  the  public  survey, 
neither  of  which  lots  includes  any  portion  of  the 
land  within  the  exterior  boundaries  of  the  inner 
bay  of  San  Pedro.  Held,  that  the  exclusion  em- 
l-nif-es,  not  only  the  land  covered  by  the  naviga- 
ble waters  of  the  inner  bay,  but  all  the  land  with- 
in iiS  exterior  lines,  inohiding  an  island  almost 
(•nv«*n*d  with  water  at  high  tide.  27  Pac.  761, 
altirined. 

2.  T'nder  the  act  of  congress  of  March  3,  1851, 
providing  for  the  appointment  of  a  board  of  com- 
missioners to  ascertain  and  settle  private  land 
claims  in  California,  a^  it  was  within  the  ix)wer 
of  the  district  court  to  require  a  survey  in  exact 
conformity  with  its  decree  of  confirmation,  any 


objection  to  the  survey  as  not  being  In  eonftmnl- 

ty  with  that  decree  should  have  been  made  be- 
fore patent  was  issued;  and  therefore  a  patent 
issued  avowedly  in  execution  of  audi  deonee  is 
conclusive  between  the  United  States  and  the 
claimants,  and,  until  canceled,  it  alone  deter- 
mines, in  an  action  to  recover  possession,  the  lo- 
cation of  the  land  that  passed  under  the  decree. 
27  Pac.  761,  affirmed. 

In  Error  to  the  Supreme  Gonrt  of  the  State 
of  California.  S 

•Jefferson  Chandler,  for  plahitlflfs  in  error.* 
Stephen  M.  White,  for  defendwit  In  error, 

Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court 

This  action  la,  in  form,  ejectment  It  wa* 
brought  May  17,  1886,  in  the  superior  court 
of  the  county  of  Los  Angeles,  Cal.,  by  Ana  J* 
Domlnguez  De  Guyer  and  others,  to  recover 
the  possession  of  a  certain  Island,  known  as 
"Mormon  Island,"  in  the  inner  bay  of  San 
Pedro,  CaL  At  mean  high  tide  the  island  has 
an  area  of  less  than  1  acre;  at  mean  low  tide, 
about  18.88  acres.  Tbe  area  of  the  bay,  in- 
cluding the  island,  is  1,100.50  acres. 

The  defendant  Banning,  filed  an  answer,  in 
which  he  denied  the  allegations  of  the  com- 
plaint; also,  a  cross  complaint  asserting  title 
in  himself,  and  asking  a  Judgment  declaring 
him  to  be  the  owner,  and  of  right  in  posses- 
sion, of  the  premises  in  controversy. 

A  Jury  having  been  waived,  and  the  cause 
having  been  tried  by  the  court,  Judgment  was 
rendered  that  the  plaintiffs  take  nothing  by 
their  action,  and  that  the  defendant  was  the 
owner,  seised  in  fee  and  entitled  to  the  pos- 
session, of  the  lands  described  in  the  pleadings. 
That  Judgment  was  reversed  by  the  supreme 
court  of  California.  25  Pac.  252.  Three  of ^^ 
the  members  of  that  court,  as  then  constituted m 
(Justices  Fox,  Sharpstein,  and^Paterson),  were* 
of  opinion  that  the  Island,  as  well  as  the  whole 
of  the  inner  bay  within  the  exterior  lines  of 
a  grant  alleged  to  have  been  made  by  tbe 
Mexican  government  to  Christobal  Domlnguez, 
belonged  to  the  claimants  under  that  grant 
and  that  the  title  was  vested  in  the  plalntUfs. 
Mr.  Justice  Thornton  was  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  the  island 
and  such  other  portion  of  the  land  sued  for  as 
contained  18.88  acres,  and  wajs  not  covered  by 
the  navigable  waters  of  the  inner  bay.  Chief 
Justice  Beatty  and  Justice  McFarland  dis- 
sented. 

Upon  a  rehearing,  the  court  then  constituted 
of  Chief  Justice  Beatty  and  Justices  De  Ha- 
ven, McFarland,  Harrison,  Garoutte,  and 
Sharpstein,  unanimously  afllrmed  the  Judg- 
ment of  the  inferior  court  91  Gal,  400,  27 
Pac.  761. 

The  present  appeal  was  prosecuted  by  the 
Los  Angeles  Terminal  Land  Company  and 
George  Carson,  trustee;  they  having,  after  the 
final  decision  in  the  state  court,  become  vested 
with  all  the  right,  title,  and  interest  of  the 
original  plaintiffs. 

The  case  has  been  twice  orally  argued  hi 
thlB  court,  and  we  have,  in  addition,  the  bea- 
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eflt  of  a  brief,  filed  by  leave  of  court,  on  be- 
half of  the  United  States,  in  support  of  the 
Judgment  below;  the  solicitor  general  having 
stated  that  the  goyemment  has  a  deep  interest 
in  the  result  of  the  litigation,  by  reason  of  the 
fact  that  it  has  heretofore  expended  vast  sums 
of  money  in  Improving  the  navigation  of  the 
inner  bay  of  San  Pedro,  and  the  entrance 
thereto,  and  that  this  bay  is  regarded  as  one 
of  the  most  important  points  on  the  Pacific 
coast  as  a  harbor  of  refuge. 

The  history  of  the  title  to  the  lands  in  con- 
troversy, as  shown  by  acts  of  congress,  pub- 
lic documents,  and  records,  is  substantially  as 
follows: 

By  the  act  of  congress  of  March  8,  1851  (9 
Stat.  631,  c.  41),  provision  was  made  for  the 
appointment  of  a  board  of  commissioners  to 
ascertain  and  settle  private  land  claims  in  Cal- 
ifornia. 
^  That  act  declared  that  eveiy  person  claiming 
S  lands  in  that  state  by  virtue  of  any  right  or 
•  title  derived  from  the  Spanish*or  Mexican  gov- 
ernment should  present  the  same  to  that 
board,  together  with  such  documentary  evi- 
dence and  testimony  of  witnesses  as  the  claim- 
ant relied  upon  in  support  of  his  claim;  the 
decision,  when  rendered,  to  be  certified,  with 
the  reasons  on  which  it  was  founded,  to  the 
district  attorney  of  the  United  States  for  the 
district  in  which  it  was  rendered.  Section  8. 
In  case  of  the  rejection  or  confirmation  of  a 
claim,  provision  was  made  for  a  review  of  the 
decision  by  the  district  court  of  the  district 
in  which  the  land  was  situated,  and  an  appeal 
waa  allowed  from  the  Judgment  of  that  court 
to  the  supreme  court  of  the  United  States. 
Sections  9, 10.  When  deciding  on  the  validity 
of  any  claim,  the  board,  as  well  as  the  courts, 
were  to  be  governed  by  the  treaty  of  Guada- 
loupe  Hidalgo;  the  law  of  nations;  the  laws, 
usages,  and  customs  of  the  government  from 
which  the  claim  was  derived;  the  principles 
of  equity;  and  the  decisions  of  the  supreme 
court  of  the  United  States,  as  far  as  they  were 
applicable.     Section  11. 

By  the  thirteenth  section  of  the  act  It  was 
provided  'that  all  lands,  the  claims  to  which 
have  been  finally  rejected  by  the  commission- 
ers in  manner  herein  provided,  or  which  shall 
be  finally  decided  to  be  invalid  by  the  district 
or  supreme  court,  and  all  lands  the  claims  to 
which  shall  not  have  been  presented  to  the  said 
commissioners  within  two  years  after  the  date 
of  this  act,  shall  be  deemed,  held,  and  consid- 
ered as  part  of  the  public  domain  of  the  Unit- 
ed States;  and  for  all  claims  finally  confirmed 
by  the  said  commissioners,  or  by  the  said  dis- 
trict or  supreme  court,  a  patent  shall  issue  to 
the  claimant  upon  his  presenting  to  the  gen- 
eral land  oflSce  an  authentic  certificate  of  such 
confirmation,  and  a  plat  or  survey  of  the  said 
land,  duly  certified  and  approved  by  the  sur- 
veyor-general of  California,  whose  duty  it  shall 
be  to  cause  all  private  claims  which  shall  be 
finally  confirmed  to  be  accurately  sui'veyed, 
and  to  furnish  plats  of  the  same;  and  in  the 
location  of  the  said  claims,  the  said  surveyor- 


general  shall  have  the  same  power  and  an* 
thority  as  are  conferred  on  the  register  of  the 
land  office  and  receiver  of  the  public  moneys 
of  Louisiana,  by  the  sixth  section  of  the  act^ 
to  create  the  office  of  surveyor  of  the  public  g 
lands  for  the  state  of  Louisiana,'* approved* 
third  March,  one  thousand  eight  hundred  and 
thirty-one.    •    •    •'• 

It  was  further  provided  'that  the  final  de- 
crees rendered  by  the  said  commissioners,  or 
by  the  district  or  supreme  court  of  the  United 
States,  or  any  patent  to  be  Issued  under  this 
act,  shall  be  conclusive  between  the  United 
States  and  the  said  claimants  only,  and  shall 
not  afTect  the  Interests  of  third  persons."  Sec- 
tion 15. 

On  the  19th  day  of  October,  1852,  Manuel 
Dominguess,  Conception  Roche,  and  others  pre- 
sented to  the  board  of  commissioners  appobit- 
ed  under  the  above  act  a  petition,  claiming  a 
certain  tract  of  land  in  the  county  of  Los 
Angeles,  Icnown  by  the  name  of  '*San  Pedro,'* 
containing  10  square  leagues,  more  or  less. 
The  petition  stated  that  some  of  the  plaintiffs 
claimed  by  inheritance  and  a  portion  by  pur- 
chase from  the  heirs  of  Christobal  Dominguez, 
who,  it  was  alleged,  died  seised  in  fee  thereof, 
havhig  Inherited  from  his  unde,  Juan  Jose 
Dominguez,  who  also  died  seised  thereof  In 
fee  about  the  year  1809  or  1810;  that  the  lat- 
ter, previous  to  his  death,  obtained  '^  perfect 
grant  or  concession  of  the  said  tract,  but  at 
what  particular  date,  or  from  what  precise 
governor,  cannot  now  be  discovered,  owing  to 
the  fact  that  during  his  lifetime  the  papers  la- 
sued  and  granted,  it  is  believed,  by  Jos6  Dario 
Arguello,  governor  of  the  peninsula.  In  pur- 
suance of  the  power  duly  rested  in  him,  were 
burnt  or  lost,  which  said  papers.  It  is  areiied, 
contained  a  complete  or  perfect  grant  to  the 
said  Juan  Jos6";  that  sudi  title  had  been 
frequently  and  repeatedly  acknowledge^  hj 
both  the  Spanish  and  Mexican  governments, 
and  particularly  by  Don  Pablo  Yincente  de 
Sola,  governor  of  the  province  of  California, 
by  decree  bearing  date  December  81,  1822; 
that  the  said  Christobal  Dominguez,  the  father 
and  rnindfather  of  the  majority  of  the  peti- 
tioners, possessed  the  tract  peaceably  and 
quietly  up  to  his  death,  and  died  in  the  full 
and  legal  seizure  thereof  about  1823;  that 
since  that  time  his  heirs  and  representatives 
have  held,  and  still  hold,  the  full,  recognized, 
and  peaceable  possession  thereof,  except  as 
thereafter  stated  in  the  petition,  which  poaaea-^ 
sion  was  known  to  the  Mexican  govemmait,^ 
and*approved,  ratified,  and  confirmed  by  it  In* 
numberless  Instances;  that  the  lines  and 
boundaries  of  the  tract  were,  and  had  always 
been,  well  Imown,  defined,  and  respected;  and 
that  about  the  year  1817  the  Judicial  posses- 
sion thereof  was  given  by  competent  author- 
ity, and  Its  lines  and  boundaries  marked  out 
and  clearly  defined. 

The  petitioners,  after  stating  their  relation- 
ship to  Christobal  Dominguez,  averred  that 
they  claimed  "in  fee  the  said  Rancho  of  San 
Pedro  as  tenants  in  common  in  the  shares  and 


DB  GUYBB  T.  BANKINO. 


pWfortlonB  9M  aforesaid  in  vlrtne  of  the  afore- 
said gmntB,  of  their  long  pacific  possession, 
and  of  the  ratification,  approval,  and  acknowl* 
edgment  of  their  title  by  the  Mexican  goyera- 
ment" 

The  prayer  of  the  claimants  was  that  their 
title  to  the  Rancho  San  Pedro  be  confirmed. 

The  board  of  commissioners  sustained  the 
claim  of  the  petitioners,  and  an  appeal  was 
prosecuted  by  the  government  to  the  district 
court  of  the  United  States  for  the  Southern 
district  of  California.  In  that  court,  on  the 
10th  day  of  February,  1857,  the  following 
Judgment  was  rendered: 

"It  Is  ordered,  adjudged,  and  decreed  that 
the  decision  of  the  said  board  of  land  commis- 
sioners be,  and  the  same  hereby  Is,  affirmed. 
And  It  Is  further  adjudged  and  decreed  that 
the  claim  of  the  appellees  to  the  lands  claimed 
In  this  case  is  good  and  valid,  and  the  same 
are  hereby  confirmed  to  them,  as  follows:  The 
lands  of  which  confirmation  is  hereby  made 
are  those  known  as  the  *Raucho  of  San  Pedro,' 
situate  In  Los  Angeles  county,  and  bounded  as 
follows: 

•^Commencing  at  the  large  sycamore  tree 
(allso)  standing  on  the  side  of  the  high  road 
leading  from  San  Pedro  to  Los  Angeles; 
thence  running  in  a  westerly  direction  to  a 
stone  placed  near  the  high  road  above  men- 
tioned, and  near  a  small  arroyo  or  creek; 
thence  crossing  the  plain  and  following  the 
line  of  said  stones,  which  are  placed  as  land- 
marks along  said  boundary  line,  to  a  large 
stone  placed  as  a  monument  In  said  line  on 
the  top  of  a  sand  hill;  thence  to  the  sea, 
passing  by  and  Including  the  salt  ponds  known 
^by  the  name  of  *Las  Salinas';  thence  along 
I  the  sea  until  It  reaches  a  point  opposite  the 
'  northern  line  of  the  Rancho  Palos  Verde8,*oc^ 
cupled  by  and  confirmed  by  said  conunlssloner 
to  the  Sepulvedas;  thence  following  said  line 
hi  an  easterly  direction  to  some  sand  hills  for 
about  twelve  thousand  varas;  thence  souther- 
ly to  a  point  called  'La  Goleta,'  on  the  sea 
coast;  thence  following  the  sea  coast  easterly 
to  the  river  San  Gabriel;  thence  up  said  river 
to  a  point  where  a  line  drawn  from  the  stone 
first  mentioned  through  said  sycamore  tree 
would  strike  said  river;  thence  along  such 
line  to  the  place  of  beginning,  ^  containing 
eight  and  a  half  (8^^)  square  leagues,  a  little 
more  or  less." 

The  United  States  asked  and  was  allowed  an 
appeal  from  this  decision.  But,  the  attorney 
general  of  the  United  States  having  given  no- 
tice that  the  government  would  not  prosecute 
the  appeal,  the  parties  stipulated  In  writing 
that  the  order  granting  the  appeal  be  vacated, 
and  that  the  claimants  might  proceed  under 
the  decree  as  under  a  final  decree.  That  stip- 
ulation was  filed  In  the  cause  on  the  4th  day 
of  June,  1857,  and  on  the  same  day  an  order 
was  made,  vacating  the  allowance  of  the  ap- 
peal, and  giving  the  claimants  leave  to  pro- 
ceed as  under  a  final  decree. 

On  the  18th  day  of  December,  1858,  a  patent 
WM  Issued  by  the  United  States  to  the  per> 


sons  la  whose  behalf  the  decree  of  eonflrmar 
tlon  was  made,  ne  pateot  6id  not  set  out 
the  decree,  nor  give  the  bonndaries  of  the 
confirmed  tract  as  described  in  it,  but  after 
referring  to  the  petition  presented  to  the  board 
of  land  commissioners,  and  stating  generally 
that  the  petitioners  claimed  therein  the  con- 
firmation of  the  tract  known  by  the  name  of 
•San  Pedro,'  proceeded: 

"And  whereas,  the  board  of  land  commis- 
sioners aforesaid  on  the  17th  day  of  October, 
1854,  rendered  a  decision  that  Hhe  claim  of 
the  said  petitioners  is  valid,  and  it  is  there- 
fore decreed  that  the  same  be  confirmed  to 
them,  to  hold  and  possess  the  same  as  tenants 
in  conunon  In  the  respective  shares  and  pro- 
portion which  they  hold  in  and  to  the  premises 
thereby  confirmed  by  title  deduced  from  Chrls- 
tobal  Domlngues,  deceased,  by  heirship  or 
mesne  conveyances,  It  being  the  intention  to 
confirm  to  each  of  said  petitioners  the  respec- 
tive title  held  by  him  at  the  time  of  his  be- ^ 
coming  a  party  to  this  proceeding,  derived  g 
from  the  source  above  mentioned,'  which*  de-« 
cree  or  decision  was  confirmed  by  the  district 
court  of  the  United  States  for  the  Southern 
district  of  California  on  the  tenth  day  of  Feb- 
ruary, 1857;  and  whereas.  It  further  appears 
from  a  certified  transcript  on  file  In  the  gen- 
eral land  office  that  the  attorney  general  of  the 
United  States  havhig  given  notice  that  the 
appeal  of  the  supreme  court  of  the  United 
States  in  this  cause  would  not  be  prosecuted, 
the  aforesaid  district  court  on  the  fourth  day 
of  June,  1857,  'ordered  that  the  order  of  this 
court  made  on  the  twenty-fourth  day  of  Feb- 
ruary, A.  D.  1857,  granting  an  appeal  to  the 
supreme  court  from  the  decree  of  confirma- 
tion of  this  court,  ffied  on  the  tenth  day  of 
February,  1857,  be,  and  is  hereby,  vacated, 
and  that  the  said  claimants  have  leave  to  pro- 
ceed under  said  decree  as  under  a  final  decree.' 

"And  whereas,  under  the  thirteenth  section 
of  the  act  of  congress  of  the  third  of  March, 
1851,  there  have  been  presented  to  the  com- 
missioner of  the  general  land  office  a  plat  and 
certificate  of  the  survey  of  the  land  confirmed 
as  aforesaid,  authenticated  on  the  19th  day 
of  February,  1858,  by  the  signature  of  the 
surveyor  general  of  public  lands  In  California, 
which  plat  and  certificate  are  in  the  words 
and  figures  following,  to  wit: 

•*  *U.  S.  Surveyor  Generars  Office,  San  Fran- 
cisco, California.  Under  and  by  virtue  of  txie 
provisions  of  the  thirteenth  section  of  the  act 
of  congress  of  the  third  of  March,  1851,  en- 
titled "An  act  to  ascertain  and  settle  the  pri- 
vate land  claims  in  the  state  of  California," 
and  of  the  twelfth  section  of  the  act  of  con- 
gress approved  on  the  31st  of  August,  1852, 
entitled  "An  act  making  appropriations  for  the 
civil  and  diplomatic  expenses  of  the  govern- 
ment for  the  year  ending  the  thirtieth  of 
June,  eighteen  hundred  and  fifty-three,  and 
for  other  purposes,"  and  in  consequence  of  a 
certificate  of  the  United  States  district  court 
for  the  Southern  district  of  California,  of 
which  a  copy  is  annexed,  having  been  filed  In 
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this  office,  whereby  It  appears  that  the  at- 
torney general  of  the  United  States  havhig 
^  given  notice  that  It  was  not  the  intention  of 
CO  the  United  States  to  prosecute  the  appeal  from 

•  tha^decision  of  the  said  district  court  by  which 
it  affirmed  the  decision  of  the  board  of  com- 
missioners appointed  under  the  provisions  of 
the  said  act  of  the  third  of  March,  eighteen 
hundred  and  flfty-one,  to  ascertain  and  settle 
the  private  land  claims  in  the  state  of  Call- 
fomia,  by  which  they  recognized  and  confirm- 
ed the  title  and  claims  of  Manuel  Dominguez 
et  als.  to  the  tract  of  land  designated  as  the 
'^Rancho  San  Pedro,"  containing  eight  and  a 
half  square  leagues,  a  little  more  or  less,  the 
said  appeal  has  been  vacated  by  the  said  dis- 
trict court,  and  thereby  the  said  decisions  in 
favor  of  the  said  Manuel  Dominguez  et  al. 
have  become  final,  I  have  caused  the  said  tract 
to  be  surveyed  in  conformity  to  the  boundaries 
specified  in  the  said  confirmatory  dea*ee,  and 
do  hereby  certify  the  annexed  map  to  be  a 
true  and  accurate  plat  of  the  said  tract  of  land 
as  appears  by  the  field  notes  of  the  survey 
thereof  made  by  Henry  Hancock,  deputy  sur- 
veyor, in  the  month  of  December,  1857,  under 
the  directions  of  this  office,  which,  havhig  been 
examined  and  approved,  are  now  on  file  there- 
in. 

**  'And  I  do  further  certify  that,  under  and 
by  virtue  of  the  said  confirmation  and  sur- 
vey, the  said  Manuel  Domhiguez  et  al.  are 
entitled  to  a  patent  from  the  United  States, 
upon  the  presentation  hereof  to  the  general 
land  office,  for  the  said  tract  of  land,  the  same 
being  described  as  follows,  to  wit:  [Here  fol- 
lows a  description,  by  metes  and  bounds,  of 
the  exterior  lines  of  the  Rancho  San  Pedro, 
within  which  is  Mormon  Island,  in  the  inner 
bay  of  San  Pedro.] 

"'Excepting,  reserving,  and  excluding  from 
the  tracts  as  thus  surveyed  that  portion  there- 
of covered  by  the  navigable  waters  of  the 
inner  bay  of  San  Pedro,  and  which  are  in- 
cluded within  the  following  described  lines,  to 
wit:  Beginning  at  the  stake  on  the  high-wa- 
ter line  of  the  inner  bay  of  San  Pedro  on  the 
line  between  stations  twenty-three  and  twenty- 
four  of  the  survey  of  the  rancho,  and  which 
stake  is  two  hundred  and  twelve  chains  south, 
seven  degrees  thirty-two  minutes  east,  from 
said  station  number  twenty-three.  [Here  in 
Mthe  body  of  the  certificate  is  a  table  showing 
i:the  metes  and  bounds  of  the  entire  survey, 

•  and  also  a  table  headed, ••Traverse  of  Inner 
Bay  of  San  Pedro,  to  be  Excluded  from  Sur- 
rey of  the  Claim,"  and  showing  the  metes  and 
bounds  of  the  part  so  excluded,  and  immedi- 
ately below  the  last  table  are  these  words: 
"Area  within  the  exterior  lines  of  the  confirm- 
ed tract,  44,219.72  acres;  area  within  lines 
7  to  16,  being  the  lands  covered  by  the  navi- 
gable waters  of  the  inner  bay  of  San  Pedro, 
connected  with  tlie  ocean,  and  therefore  to  be 
excluded,  1,100.50  acres;  area  included  In  the 
boundaries  specified  by  the  confirmatory  de- 
cree, exclusive  of  bay,  43,119.13  acres."] 

**Th&OLQ»,  according  to  the  tnie  meridian 


(the  variation  of  the  magnetic  needle  being 
thirteen  degrees  thirty  minutes  east),  along 
the  high-water  line  of  the  inner  bay  of  San 
Pedro,  south,  eighty  degrees  forty-five  min- 
utes east,  ten  chains  and  eighty-four  links,  to 
station;  •  •  •  thence  north,  thhiy-one  de- 
grees thirty  minutes  west,  crossing  the  channel 
or  entrance  to  the  Imy,  nineteen  chains  and 
forty-four  links,  to  La  Goleta,  exterior  boundary 
station  number  twenty-four;  and  thence  north, 
seven  degrees  thirty-two  minutes  west,  cross- 
ing the  said  hmer  bay,  one  hundred  and  twen- 
ty-five chains  and  twenty  links,  to  the  stake 
on  the  high-water  line  of  the  bay,  and  com- 
mencement of  this  survey  thereof. 

**  "Containing,  exclusive  of  the  lands  above 
described  as  covered  by  the  navigable  waters 
of  the  inner  bay  of  San  Pedro,  forty-three 
thousand  one  hundred  and  nineteen  acres  and 
thirteen  hundredths  of  an  acre,  and  being  des- 
ignated upon  the  plats  of  the  public  survey 
as  lots  numbered  thfaiy-seven,  thirty-eight, 
and  thirty-nine  hi  township  three  south,  of 
range  twelve  west;  lot  number  thhty-seven  in 
township  three  south,  of  range  thirteen  west; 
lot  number  thirty-seven  In  township  three 
south,  of  range  fourteen  west;  lot  number 
thirty-seven  in  township  four  south,  of  range 
thirteen  west;  lot  number  tliirty-seven  in 
township  four  south,  of  range  fourteen  west; 
lot  numt>er  thirty-seven  in  township  four  south, 
of  range  fifteen  west;  and  lot  number  thirty- 
seven  of  township  five  south,  of  range  thirteen 
west  of  the  San  Bernardino  meridian  line.        e» 

"  *In  testimony  whereof,   I  have  hereuntojt 
signed  my  name*and  affixed  the  seal  of  said* 
office  this  nineteenth  day  of  February,  A«  D. 
iS58.    [L.  &]    J.  W.  Mandevllle,  U.  S.  Sur. 
Gen'l,  CaL'- 

"Now,  know  ye  that  the  United  States  of 
America,  in  consideraticm  of  the  premises,  and 
pursuant  to  the  provisions  of  the  act  of  con- 
gress aforesaid,  of  3d  March,  1851,  have  giver 
and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  Manuel  Dominguez,  Con- 
ception Roche,  Bernardino  Roche,  Jos^  Antonio 
Aguirre,  Maria  Jesus  Cotta  de  Dominguez, 
Madalena  Dominguez,  Andres  Dominguez,  Fe- 
liciana Dominguez,  EiStaban  Dominguez,  Maria 
Dominguez,  Pedro  Dominguez,  Jos6  Domin- 
guez, Maria,  widow  of  Manuel  Roche,  and 
Antonio  Jacinto  Roche,  and  to  their  heirs,  the 
tract  of  land  embraced  and  described  in  the 
foregoing  survey  in  the  respective  shares  and 
proportions  which  they  hold  in  the  premises 
'by  them  deduced  from  Christobal  Domin- 
guez, deceased,  by  heirship  or  by  mesne  con- 
veyances, but  with  the  stipulation  that  In  vir- 
tue of  the  fifteenth  section  of  the  said  act  the 
confirmation  of  the  said  claim  and  this  patent 
shall  not  afi'ect  the  Interest  of  third  persons,'  to 
have  and  to  hold,*'  etc. 

This  patent  appears  to  have  been  recorded 
December  28,  1869,  at  the  request  of  Manuel 
Dominguez. 

At  the  trial  the  plaintiffs  read  in  evidence 
the  petition  of  claimants  before  the  board  of 
land  commisbioners  for  the  confirmation  of  the 
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Rancbo  San' Pedro;  the  decree  of  the  board 
conOrmlDg  the  same;  the  decree  of  the  dis- 
trict court  confirming  the  decision  of  the  com- 
missioners, and  the  orders  therein  made  as 
above  stated;  and  a  copy  of  the  above  patent 
from  the  United  States. 

At  this  stage  of  the  trial  it  was  stipulated 
between  counsel  that  "whatever  title  vested 
by  said  confirmation  and  patent  in  said  peti- 
tioners and  confirmees  had  passed  to,  and  be- 
come vested  In,  the  plaintiffs  in  this  action, 
who  are  now  owners  of  whatever  title  passed 
under  said   confirmation  and  patent  to  the 

9S  said  petitioners  and  confirmees." 

?  •A  witness  for  the  plaintiffs,  who  was  a  sur- 
veyor, testified  that  "the  lines  of  the  decree 
of  confirmation  and  the  ^cterior  lines  of  the 
patent  and  the  patent  map  were  identical;  that 
the  snrvey  was  made  In  conformity  to  the  de- 
cree of  confirmation,  and  from  that  survey  the 
description  contained  in  the  patent  was  made"; 
and  that  the  inner  bay  of  San  Pedro,  within 
which  was  Mormon  Island,  was  within  the  ex- 
terior lines  called  for  in  that  decree,  and  de- 
fined on  the  patent  map. 

Banning,  in  support  of  his  claim  to  the 
premises,  Introduced  in  evidence  a  patent  from 
the  United  States,  of  date  December  30,  1881, 
for  lot  1  of  section  8  in  township  5  S.,  of  range 
13  W.  of  San  Bernardino  meridian,  in  Cali- 
fornia, "containing  18.88-  acres,  according  to 
the  official  plat  of  the  survey  of  the  said  lands 
returned  to  the  general  land  office  by  the  sur- 
veyor general,"  and  a  quitclaim  deed  to  him 
from  A.  A.  Polhamus,  navigator,  for  "a  cer- 
tain tract  of  land  situate  hi  the  Bay  of  Wil- 
mington, county  of  Los  Angeles,  state  of  Cali- 
fornia, known  as  'Mormon  Island,*  and  all  the 
land  adjoining  thereto,  to  which  I  [the  grantor] 
have  any  title  or  claim." 

Banning  testified  In  his  own  behalf  that  he 
entered  into  possession  of  Mormon  Island  in 
1880,  his  x>ossesslon  beginning  by  his  buying 
out  the  person  then  on  the  island.  But  he  does 
oot  state  who  that  person  was,  or  by  what 
right  he  was  In  possession.  He  also  testified 
that  when  he  took  possession  he  claimed  that 
the  title  was  hi  the  United  States,  and  he  con- 
tinued to  so  claim  until  he  obtained  a  patent 
from  the  United  States,  when  he  claimed  the 
property  for  himself,  and  that  he  has  been  in 
possession  since  1890,  no  one  else  claiming  the 
right  of  possession  until  the  present  plaintiffs 
set  up  their  claim  by  this  suit  He  said: 
'*This  tract  of  land  known  as  'Mormon  Island' 
is  an  island.  At  about  half  tide  it  Is  an 
island,  and  Is  now  an  Island  at  low  water. 
At  low  water  it  is  only  partly  surrounded  by 
water.  At  low  water  it  would  not  be  sur- 
rounded with  water.  At  mean  tide  there 
would  be  about  two  feet  of  water  around  it 
At  high  tide  It  is  almost  all  covered  with  wa- 
ter. •  •  •  A  very  small  portion  of  the  Is- 
land is  above  ordinaiy  high  water.     At  mean 

g  tide,  I  don't  think  there  is  an  acre  above  wa- 

"•  ter.  The  •descriptive  clause  hi  the  patent  to 
me  extends  to  mean  low  water.  I  think  to 
Indade  eighteen  acres  would  carry  it  to  mean 
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low  water.  We  occupied  a  portton  of  It  that 
was  covered  with  water.  I  have  shipways 
there,  and  houses  on  piles.  About  an  acre  is 
covered  in  that  way.  Another  portion  of  the 
island  we  run  lighters  on  and  pile  lumber  on 
when  the  high  tide  falls.  We  use  in  that  way 
sometimes  a  couple  of  acres  on  the  west  side, 
—the  channel  side  of  the  island,— and  that 
kind  of  occupation  would  cover  about  three 
acres." 

There  was  some  evidence  as  to  how  certain 
lands,  including  Mormon  Island,  were  assess- 
ed from  1880  to  1887,  inclusive,  but,  in  the 
view  the  court  takes  of  the  case,  it  Is  not  necs 
essary  to  advert  to  it 

The  map  which  accompanied  and  was  made 
part  of  the  patent  of  1868  shows  the  exterior 
lines  of  the  survey  made  under  the  decree  of 
confirmation.  Those  lines  hiclude  the  whole 
of  the  inner  bay  of  San  Pedro.  The  map  also 
shows  the  exterior  lines  of  the  bay  itself.  But 
across  that  part  of  the  map  which  designates 
the  bay  are  the  words,  "Inner  Bay  of  San 
Pedro  (Exception)."  And,  as  already  stated, 
the  map  has  on  its  face  not  only  a  table  show- 
ing the  exterior  lines  of  the  entire  boundary 
run  by  the  surveyor  general*  but  a  table  of 
courses  and  distances,  onder  the  heading, 
"Traverse  of  Inner  Bay  of  San  Pedro,  to  be 
Excluded  from  Surv^  of  the  Claim.*'  It  Is 
not  disputed  that  Mormon  Island  is  withhi  the 
exterior  lines  of  this  inner  bay,  and  is  al- 
most covered  with  water  at  high  tide.  That 
the  part  excluded  or  excepted  from  the  sur- 
vey embraced  the  navigable  waters  of  the  in- 
ner bay  cannot  be  doubted.  Was  it  not  also 
Intended  to  exclude  Mormon  Island,  which, 
according  to  the  opinion  of  the  court  below  on 
the  original  hearing,  consisted,  at  high  water, 
"of  a  pile  of  rocks  covering  not  much  more 
than  an  acre?"  This  question  was  answered 
in  the  negative  by  the  supreme  court  of  Cal- 
ifornia, which,  on  the  rehearing  of  the  case, 
said:  "The  remaining  question  is  whether  the 
land  in  controversy  is  included  within  the  ex- 
ception; and,  as  to  this,  we  entertain  no 
doubt  that  the  exception,  properly  construed,  ^ 
embraces  all  the  lands  within  the  exterior  g 
boundaries  of  the  inner  bay  of  •San  Pedro,  as  • 
shown  on  the  map  accompanying  the  patent, 
and  is  not  confined  simply  to  such  land  as  Is 
covered  by  the  navigable  waters  of  that  bay. 
That  this  is  the  true  meaning  of  the  excep- 
tion is  made  to  appear,  not  only  from  the  fact 
that  the  inner  bay  of  San  Pedro  is  marked 
'Excepted'  upon  the  map  referred  to,  but  is 
also  conclusively  shown  by  the  concluding  por- 
tion of  the  survey  itself,  as  returned  and  cer- 
tified, in  which,  after  giving  the  boundaries  of 
the  land  surveyed,  by  courses  and  distances, 
it  designates  the  land  surveyed,  'exclusive  of 
the  lands  above  described  as  covered  by  the 
navigable  waters  of  the  Inner  bay  of  San 
Pedro,'  as  being  certain  numbered  lots  on  the 
plats  of  the  public  survey,  neither  of  which 
lots  includes  any  portion  of  the  land  within 
the  exterior  boundaries  of  the  Inner  bay  of 
San  Pedro,  as  marked  on  said  map."   We  en- 
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tlrely  ooncor  In  that  view.  The  purpose  of  the 
surveyor  general  was  to  set  apart  to  the 
claimants,  under  the  decree  of  confirmation, 
43,119.13  acres,  and  not  to  Include  in,  but  dis- 
tinctly to  exclude  from,  the  surreyed  claim, 
the  1,100.50  acres  within  the  exterior  lines  of 
the  inner  bay.  And,  that  there  might  be  no 
doubt  where  and  how  the  confirmed  tract  was 
located,  the  survey  describes  tlie  43,119.13 
acres  as  being  designated  upon  the  plats  of 
the  public  survey  as  certain  numbered  "lots." 
Mormon  Island  is  not  within  any  of  those  lots. 
The  island,  therefore,  was  not  included  with- 
in, but  was  excluded  from,  the  surveyed  claim, 
nor  patented  to  the  claimants  who  obtained 
the  decree  of  confirmation. 

The  plaintiffs  therefore  contend  that  we 
have  a  case  in  which  the  survey  made  in  ex- 
ecution of  the  decree  of  confirmation  under 
the  act  of  1851,  and  the  patent  based  on  that 
survey,  except  and  exclude  lands  which,  al- 
though within  the  exterior  lines  of  the  bay, 
are  within  the  exterior  lines  of  the  confirmed 
tract  as  described  in  such  decree. 

But  does  it  follow  that  in  this  action  to  re- 
cover  possession   the  plaintiffs   can   recover 
lands  that  were  excluded  from  the  survey,  and 
are  not  embraced  by  the  patent  based  upon 
that  survey?    The  plaintiffs  offered  in  evi- 
dence in  support  of  their  title  a  patent  which 
^  manifestly  did  not  grant  lands  that  were  ex- 
co  eluded  from  the  surveyed  claim;   and  yet  It 
•*ls  contended 'that  they  may  go  behind  both 
the  survey  and  patent,  and  recover  the  posses- 
sion of  the  lands  so  excluded,  precisely  as  they 
could  do  if  the  kinds  had  been  included  in  both 
the  survey  and  patent. 

In  our  opinion,  if  those  who  obtained  the  de- 
cree of  confirmation  objected  to  the  survey  as 
not  being  in  conformity  with  that  decree,  their 
objection  should  have  been  made  known  to 
the  district  court  before  the  survey  was  trans- 
mitted to  the  general  land  office,  or  at  least 
before  It  was  acted  upon  and  made  the  basis 
of  a  patent  The  patent  was  not  issued  until 
nearly  a  year  after  the  survey  was  made  and 
certified.  Under  the  act  of  1851,  it  was  wlth- 
ia  the  power  of  the  district  court  to  have  re- 
quired a  survey  in  exact  conformity  with  Its 
decree.  Its  Jurisdiction  over  the  subject  did 
not  end  with  the  decree.  The  surveyor  gen- 
eral was  required  by  the  statute  (section  13)  to 
cause  an  accurate  survey  to  be  made  of  all 
private  claims  finally  confirmed  under  the  act 
of  1851,  and  to  furnish  plats  of  the  same.  If 
he  misinterpreted  the  decree,— If  he  made  an 
Inaccurate  survey,  and  excluded  from  It  lands 
that  were  confirmed  to  the  original  claimants, 
—the  court  had  authority  to  compel  the  prop- 
er execution  of  Its  decree. 

In  U.  S.  V.  Fossatt,  21  How.  445,  450,  de- 
cided In  1858,  whicli  case  arose  under  the  act 
of  1851  for  the  settlement  of  private  land 
claims  in  California,  this  court,  speaking  by 
Mr.  Justice  Campbell,  said:  **It  is  asserted  on 
the  part  of  the  appellants  that  the  district 
court  has  no  means  to  ascertain  the  specific 
boundaries  of  a  confirmed  claim,  and  no  pow- 


er to  enforce  the  ezecatlon  of  Its  deoee,  and 
consequently  cannot  proceed  further  In  the 
cause  than  it  haa  done.  The  thirteenth  sec- 
tion of  the  act  of  3d  of  March,  1851,  makes  it 
the  duly  of  the  annreyor  general  to  cause  all 
private  claims  which  shall  be  finally  confirmed 
to  be  accurately  surveyed,  and  to  furnish  plats 
of  the  same.  It  was  the  practice  under  the 
acts  of  1824  and  1828  (4  Stat  52,  284)  for  the 
court  to  direct  their  mandates  specifically  to 
the  surveyor  designated  In  those  acts.  Andgg 
in  the  case  of  Slbbald  v,  U.  S..  12  Pet  488.  g 
the  duty  of  the  surveyor  to  fulfill  the*decree« 
of  the  court,  and  the  power  of  the  court  to 
enforce  the  dlscliarge  of  that  duty,  are  de- 
clared and  maintained.  The  duties  of  the  sur- 
veyor begin  under  the  same  conditions,  and 
are  declared  in  similar  language,  in  the  acta 
of  1824,  1828,  and  of  1851.  The  ophiion  of 
the  court  is  that  the  power  of  the  district 
court  over  the  cause,  under  the  acts  of  con- 
gress, does  not  terminate  untU  the  issue  of  a 
patent  conformably  to  that  decree."  To  the 
same  effect  was  U.  S.  v.  Berreyesa*s  Hehrs,  23 
How.  499. 

The  power  of  the  district  court  over  pro- 
ceedings taken  in  execution  of  its  decree  was 
distinctly  recognized  by,  although  existing  be- 
fore, the  act  of  June  14,  1860  (12  Stat  83,  c. 
128),  which  provided  that  "the  district  courts 
of  the  United  States  for  the  Northern  and 
Southern  districts  of  California  are  hereby  au- 
thorized, upon  the  application  of  any  party 
interested,  to  make  an  order  requiring  any 
survey  of  a  private  land  claim  within  their 
respective  districts  to  be  returned  into  the  dis- 
trict court  for  examination  and  adjudication, 
and  on  the  receipt  of  said  order,  duly  certified 
by  the  clerk  of  either  of  said  coiurts,  it  shall 
be  the  duty  of  the  surveyor  general  to  trans- 
mit said  survey  and  plat  forthwith  to  said 
court" 

Referring  to  the  act  of  1860,  in  U.  S.  r.  Hal- 
leck  (1863)  1  Wall.  439,  454,  in  which  case  a 
second  survey  had  been  ordered  prior  to  the 
act  of  1860,  and  was  pending  when  that  act 
was  passed,  Mr.  Justice  Field,  speaking  for 
the  court,  said  tiiat  whatever  question  mi^^t 
be  raised  as  to  the  Jurisdiction  of  the  district 
court  to  supervise  the  survey  previous  to  that 
act  there  could  be  none  after  Its  passage. 
And  in  Fossatt*s  Case,  2  Wall.  649,  712  (the 
same  one  above  reported  in  21  How.),  Mr. 
Justice  Nelson,  delivering  the  opinion  of  the 
court  said:  "The  fundamental  error  hi  the 
argument  Is  in  assuming  that  the  survey  and 
location  of  the  hmd  confirmed  are  not  proceed- 
ings under  the  control  of  the  court  rendering 
the  decree,  and  hence  not  a  part  of  the  Judicial 
action  of  the  court  These  proceedings  are 
simply  in  execution  of  the  decree,  which  exe- 
cution is  as  much  the  duty  of  the  court,  and 
as  much  within  its  competency,  as  the  hearing^ 
of  the  cause  and  the  rendition  of  its  judgment;  g 
as  much  so  as  the*ezecution  of  any  other  judg-  • 
ment  or  decree  rendered  by  the  court  This 
power  has  been  exercised  by  the  court  ever 
shice  the  Spanish  and  Fren<^^^|Glalms 
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were  placed  under  its  jurisdiction,  as  may  be 
seen  by  the  cases  referred  to  in  the  opinion  of 
the  court  in  this  case  when  last  before  us,  and 
in  many  others  to  be  found  in  tlie  Reports. 
The  powers  of  the  surveyor  general  under 
these  acts  were  as  extensive  and  as  well  de- 
fined as  under  the  act  of  1851.  The  act  of 
1860  did  not  enlarge  or  in  any  way  afTect  his 
powers.  They  remained  the  same  as  before." 
So  far  from  the  claimants  under  the  decree 
of  confirmation  rendered  in  1857  bringing  the 
survey  before  the  district  court  in  order  that 
any  error  therein  might  be  corrected,  they  ac- 
cepted it  as  filed.  We  say  this  oecause  the 
statute  requires  a  patent  to  issue  to  the  claim- 
ant **upon  his  presenting  to  the  general  land 
oflloe  an  authentic  certificate  of  the  confirma- 
tion, and  a  plat  or  survey  of  said  land,  duly 
certified  and  approved  by  the  surveyor  general 
of  Gallfomla."  If  the  claimants  under  the 
decree  of  confirmation  did  not  themselves  pre- 
sent the  survey  to  the  general  land  office,  and 
ask  a  patent  in  accordance  therewith,  they  ac- 
cepted a  patent  based  upon  that  survey,  and 
plainly  showing  that  It  conformed  to  a  survey 
that  did  not  embrace,  for  the  pui-poses  of  a 
patent,  anything  within  the  exterior  lines  of 
the  inner  bay  of  San  Pedro.  If  the  secre- 
tary of  the  interior,  upon  inspecting  the  survey 
and  the  decree  of  confirmation,  had  authority 
to  order  a  new  survey,  or  to  disregard  the  part 
of  it  excluding  lands  within  the  exterior  lines 
of  the  inner  bay,  the  record  does  not  show 
that  any  effort  was  made  in  the  land  office  to 
bring  about  such  a  result.  On  the  other  hand, 
if  the  land  office  had  only  a  ministerial  duty 
to  issue  a  patent  In  exact  accordance  with  the 
decree  of  confirmation,  no  steps  were  taken  to 
compel  the  performance  of  that  duty.  We 
have  therefore  a  case,  brought  In  1888,  In 
which  the  plaintiffs  seek  to  recover  the  pos- 
session of  lands  alleged  to  have  been  con- 
firmed in  1857  to  those  under  whom  they 
daim,  but  which  lands  in  1858,  nearly  30 
0  years  before  the  commencement  of  this  ac- 
2  tlon,  were  expressly  excluded  as  well  from  the 
•  survey  to  which  no*  objection  was  urged  as 
from  the  patent  Issued  to  and  accepted  by  the 
claimants  under  that  decree. 

We  are  of  opinion  that  while  it  may  be  true, 
in  some  cases,  that  an  action  to  recover  pos- 
session of  lands  confirmed  to  a  claimant  under 
the  act  of  1851  can  be  maintained  before  a  pat- 
ent is  issued,  yet  a  patent  issued  avowedly  in 
execution  of  such  decree  was  conclusive  be- 
tween the  United  States  and  the  claimants, 
and,  until  canceled,  It  alone  determines,  In  an 
action  to  recover  possession,  the  loi.>ation  of  the 
lands  that  passed  under  the  decree.  Such  is 
the  effect  of  former  decisions  of  this  court. 

An  instructive  case  upon  the  subject  is  Beard 
V.  Federy,  3  Wall.  478.  401,  in  wliich  this 
court  considered  the  cliaracter  and  effect  of  a 
patent  Issued  upon  a  confirmation  of  a  claim 
to  land  under  the  laws  of  Spain  or  Mexico. 
The  court  said:  "In  the  first  place,  the  patent 
Is  a  deed  of  the  United  States.  As  a  deed,  its 
operation  is  that  of  a  quitclaim,  or  rather  of 


a  conveyance  of  such  interest  aj  the  United 
States  possessed  In  the  land,  and  it  takes  ef- 
fect by  relation  at  the  time  when  prooeedingi 
were  instituted  by  the  filing  of  the  petitton  be- 
fore the  board  of  land  oommlaalcmers.  Landes 
T.  Brant,  10  How.  373.  In  the  second  place, 
the  patent  is  a  record  of  the  action  of  the  gov- 
ernment upon  the  title  of  the  claimant  as  It 
existed  upon  the  acquisition  of  the  country. 
Such  acquisition  did  not  affect  the  rights  af 
the  inliabitants  to  their  property.  They  re- 
tained all  such  rights,  and  were  entitled  by  the 
law  of  nations  to  protection  in  them  to  the 
same  extent  as  under  the  former  government. 
The  treaty  of  cession  also  stipulated  for  such 
protection.  The  obligation  to  which  the  Unit^ 
ed  States  thus  succeeded  was,  of  course,  politi- 
cal in  its  character,  and  to  be  discharged  in 
such  manner  and  on  such  terms  as  they  might 
Judge  expedient.  By  the  act  of  March  3, 1851, 
they  have  declared  the  manner  and  the  terms 
on  which  they  will  discharge  this  obligation. 
They  have  there  established  a  special  tribunal, 
before  which  all  claims  to  landa  are  to  be  inves- 
tigated; required  evidence  to  be  presented  re- 
specting the  claims;  appointed  law  officers  to^ 
appear  and  contest  them  on  behalf  ol  the  gov-g 
ernment;  authorized  anneals  fnun  the*deci-* 
sions  of  the  tribunal,  first  to  the  district  and 
then  to  the  supreme  court;  and  designated  of- 
ficers to  survey  and  measure  off  the  land  when 
the  validity  of  the  daim  is  finally  determined. 
When  informed,  by  the  action  of  its  tribunals 
and  officers,  that  a  clahn  asserted  is  valid  and 
entitled  to  recognition,  the  government  acts, 
and  Issues  Its  patent  to  the  claimant  This  in- 
strument is  therefore  record  evidence  of  the 
action  of  the  government  upon  the  title  of 
the  claimant.  By  it  the  government  declares 
that  the  claim  asserted  was  valid  under  the 
laws  of  Mexico;  that  it  was  entitled  to  recog- 
nition and  protection  by  the  stipulations  of  the 
treaty,  and  might  have  been  located  under  the 
former  government,  and  is  correctly  located 
now,  so  as  to  embrace  the  premises  as  they 
are  surveyed  and  described.  As  against  the 
government,  this  record,  so  long  as  it  remahis 
unvacated,  is  conclusive.  And  it  is  equally 
conclusive  against  parties  claiming  under  the 
government  by  title  subsequent.  It  is  in  this 
effect  of  the  patent  as  a  record  of  the  govern- 
ment that  its  security  and  protection  chiefly 
lie.  If  parties  asserting  interests  in  lands  ac- 
quired since  the  acquisition  of  the  country 
could  deny  and  controvert  this  record,  and 
compel  the  patentee,  in  every  suit  for  his  land, 
to  establish  the  validity  of  his  claim,  his  right 
to  its  confirmation,  and  the  correctness  of  the 
action  of  the  tribunals  and  officers  of  the  Unit- 
ed States  in  the  location  of  the  same,  the  pat- 
ent would  fail  to  be,  as  It  was  intended  it 
should  be,  an  instrument  of  quiet  and  security 
to  its  possessor.  The  patentee  would  find  his 
title  recejrnjzed  in  one  suit  and  rejected  In  an- 
otlitT,  and,  if  his  title  were  maintained,  he 
would  find  his  land  located  in  as  many  differ- 
ent places  as  the  varying  prejudices,  interests, 
or  notions  of  Justice  of  witnesses  and  Jury- 
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men  might  suggest  Every  fact  upon  which 
t!ie  decree  and  patent  rest  would  be  open  to 
contestation.  The  Intruder,  resting  solely  up- 
on his  possession,  might  insist  that  the  original 
claim  was  invalid,  or  was  not  properly  located, 
and  therefore  he  could  not  be  disturbed  by 
the  patentee.  No  construction  which  will  lead 
to  such  results  can  be  given  to  the  fifteenth 
J,  section.  The  term  *third  persons/  as  there 
J  used,  does  not  embrace  all  persons  other  than 
»  the  United  States  and  the  claimants,  but*only 
those  who  hold  superior  titles,  such  as  will  en- 
able them  to  resist  successfully  any  action  of 
the  government  in  disposing  of  the  property." 
These  principles  were  recognized  in  More  v. 
Steinbach,  127  U.  S.  70,  83,  8  Sup.  Ot.  1067, 
and  again  In  Knight  v.  Association,  142  U.  S. 
161,  187,  12  Sup.  Ct  258.  See,  also,  Meader 
V.  Norton,  11  Wall.  442,  457;  Adam  v.  Norris, 
103  U.  S.  591,  593;  Stoneroad  v.  Stoneroad,  15S 
U.  S.  240,  15  Sup.  Ct  822;  RusseU  v.  Land- 
Grant  Co.,  158  U.  S.  253.  15  Sup.  Ct.  827. 

The  decisions  of  the  supreme  court  of  Cali- 
fornia have  been  to  the  same  effect. 

In  Tfeschemacher  v.  Thompson,  18  Cal.  11, 
25,  26,  the  court,  after  referring  to  the  statute 
uf  1851,  said:  "As  the  last  act  in  the  series 
of  proceedings,  a  patent  is  to  issue  to  the  ckilm- 
ant  This  instrument  is  not  only  the  deed  of 
the  United  States,  but  it  is  a  solemn  record  of 
the  government  of  its  action  and  Judgment 
with  respect  to  the  title  of  the  claimant  exist- 
ing at  the  date  of  the  cession.  By  it  the  sov- 
ereign power,  which  alone  could  determine  the 
matter,  declares  that  the  previous  grant  was 
genuine;  that  the  claim  under  it  was  valid, 
and  entitled  to  recognition  and  confirmation  by 
the  law  of  nations  and  the  stipulations  of  the 
treaty;  and  that  the  grant  was  located,  or 
might  have  been  located,  by  the  former  gov- 
ernment, and  is  correctly  located  by  the  new 
government  so  as  to  embrace  the  premises  as 
rhey  are  surveyed  and  described.  Whilst  this 
declaration  remains  of  record,  the  government 
Itself  cannot  question  its  verity,  nor  can  par- 
ties claiming  through  the  government  by  title 
subsequent." 

In  Chlpley  v.  Farrls,  45  Cal.  527.  538,  which 
Involved  the  title  to  lands  alleged  to  have  been 
covered  by  a  Mexican  grant  and  In  respect  of 
which  there  were  proceedings  under  the  act  of 
congress  of  March  3,  1851,  it  was  contended  on 
one  side  that  the  patent  was  conclusive  upon 
all  points  in  the  case,  and  put  an  end  to  all 
questions  of  lines  and  boundaries.  On  the 
other  side,  it  was  insisted  that  the  confirma- 
tion of  the  claim  gave  the  claimant  a  perfect 
title,  and  that  he  could  not  be  devested  of  title 
to  any  lands  embraced  in  the  decree  of  con- 
5  flrmation  by  a  patent  that  excluded  a  portion 
•  of  them.  The*  supreme  court  of  California 
said:  "A  patent  Issued  under  the  act  of 
1851  is,  as  has  often  been  held  by  this  court, 
the  final  act  In  proceedings  Institutei  for  tlie 
confirmation  of  the  claim  of  the  patentee  to 
land  which  had  been  granted  by  the  former 
government,  and  for  the  segregation  of  such 
lands  from  the  public  lands  of  the  United 


States;  and  it  la  a  record  which  binds  both 
the  government  and  the  cbibnant,  and  cannot 
be  attacked  by  either  party  except  by  direct 
proceedings  instituted  for  that  purpose.  Leese 
V.  Clark,  18  CaL  535.  WhUe  it  vtands,  the 
claimant  or  those  deriving  title  through  him, 
will  not  be  permitted  to  aver  that  the  claim 
comprised  other  or  different  lands  from  those 
mentioned  in  the  patent.  •  •  •  It  is  con- 
tended by  the  plaintiffs  that  the  survey,  which 
Is  incorporated  into  the  patent,  does  not  accord 
with  the  decrees  of  confirmation,  and  that  they 
are  entitled  to  rely  upon  the  decree— which  is 
also  incorporated  into  the  patent— for  title  to 
lands  within  the  decree,  but  not  within  the  sur- 
%'ey.  This  position  cannot  be  maintained,  con- 
sistently with  the  views  already  expressed  as 
to  the  nature  and  effect  of  the  patent  The 
patent  purports  to  convey  the  lands  describ- 
ed In  the  survey,  and  its  scope  cannot  be  ex- 
tended, nor,  on  the  other  hand,  can  it  be  limit- 
ed, by  showing  that  the  decree  comprised  a 
greater  or  less  area  than  the  survey.  Nor  can 
the  claimant,  after  admitting,  as  he  must  the 
conclusive  effect  of  the  patent,  make  out  title 
to  lands  not  conveyed  by  the  patent  by  the 
production  of  the  proceedings  which  culminat- 
ed In  the  patent.  The  patent  while  it  remains 
in  force,  conclusively  determines  what  lands 
the  claimant  was  entitled  to  under  his  claim 
and  the  decree  of  confirmation.  The  claimant 
can  neither  reform  the  patent,  nor  show  that 
it  is  In  any  respect  Incorrect,  in  an  action  of 
ejectment."  See.  also,  Moore  v.  Wilkinson,  13 
Cal.  478;  Cassldy  v.  Carr,  48  Cal.  339;  Gal- 
lagher V.  Riley,  49  Cal.  473,  477;  Carey  v. 
Brown,  58  Cal.  180.  185;  People  v.  San  Pran- 
ciscoy  75  Cal.  388,  17  Pac.  622;  Wright  v.  Sey- 
mour, 69  Cal.  122,  10  Pac.  323.  And  as  said  by 
Mr.  Justice  Field  in  Moore  v.  Wilkinson,  13 
Cal.  488,  "the  fifteenth  section  of  the  act  of^ 
congress  of  1851  provides  that  the  final  decree! 
of  confirmation  and*patent  shall  be  conclusive* 
between  the  United  States  and  the  dalmanta 
only,  and  shall  not  affect  the  interests  of  thfa^ 
persons.  If  conclusive  between  the  United 
States  and  the  claimants,  it  must  be  equally  so 
between  persons  holding  under  either  of  those 
parties." 

In  our  opinion  the  adjudged  cases  and  the 
evidence  in  the  cause  leave  no  room  to  doubt 
the  soundness  of  the  conclusions  announced 
by  the  supreme  court  of  the  state,  namely: 
(1)  That  the  lands  In  controversy  are  not  em- 
braced by  the  patent  issued  to  the  petition- 
ers under  the  proceedings  before  the  board  of 
land  commissioners  appointed  under  the  act 
of  1851;  (2)  the  patent  having  been  accepted 
by  the  patentees,  and  being  uncanceled,  the 
plaintiffs  in  this  action,  claiming  under  the 
patentees,  cannot  recover  lands  not  embraced 
by  it,  even  if  such  lands  are  embraced  by  the 
lines  established  by  the  decree  of  confirmation, 
tlie  conclusive  presumption  being  that  the 
patent  correctly  locates  the  lands  covered  by 
the  confirmed  grant 

It  Is  proper  to  say  that  the  court  decidet 
nothing  more  in  this  case  than  that  the  niaiii* 
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tiffli  are  not  entitled  to  recover  possession  of 
the  specific  lands  here  In  controversj.  In  this 
view,  It  is  unnecessary  to  decide  whether  the 
defendant,  Banning,  was  entitled  to  a  Judg- 
ment on  his  cross  complaint,  nor  whether  the 
lands  under  the  navigable  waters  of  the  Inner 
bay  of  San  Pedro,  and  those  here  in  contro- 
versy, or  any  part  thereof,  passed  to  the  state 
of  California  upon  its  admission  into  the 
Union,  or  after  the  issuing  of  the  patent  of 
1S5S. 
Judgment  affirmed. 

(167  U.  S.  702) 

MENOTTI  V.  DILLON  et  aL 

(May  24,  1897.) 

No.  309. 

Public  Lands— Pacific  RMLROAn  Grant— Con- 
STRUcnoK  —  Act  to  Quiet  Land  Titles  in 
CALiroKNiA— Effect  or  Ordek  Withdbawino 
Lands  fkom  Entuy. 

1.  Under  the  Pacific  Railroad  land  grant  of 
July  1,  18C2  (12  Stat.  489),  which  granted,  with- 
in certain  limits  to  be  thereafter  fixed  by  the  lo- 
cation of  the  road,  every  odd-numbered  section 
of  the  public  lands  '*uot  sold,  reserved,  or  other- 
wise disposed  of  by  the  Umted  States  ♦  ♦  • 
at  the  time  the  line  of  said  road  is  definitely  fix- 
ed/' and  the  amendatory  act  of  July  25,  1864 
(13  Stat.  356),  providing  that  the  grant  should 
"not  defeat  or  impair  any  pre-emption,  home- 
stead, swamp  land,  or  other  lawful  claim,"  and 
farther  providing  that  congress  might  at  any 
time  alter,  amend,  or  repeal  the  act,  the  right 
was  reserved  to  congress  to  otherwise  dispose  of 
any  of  the  land  at  any  time  prior  to  the  definite 
location  of  the  line  of  the  railroad. 

2.  Under  such  acts  no  title  passed  to  the  railroad 
company  to  any  specific  sections  until  identified 
by  an  accepted  map  of  the  definite  location  of 
the  line  of  road,  and  an  order  of  the  secretary  of 
the  Interior,  made  in  accordance  with  the  acts  on 
the  filing  of  a  man  of  the  general  route  of  the 
road,  withdrawing  the  lands  within  the  exterior 
lines  from  pre-emption,  private  entry,  and  sale, 
in  no  manner  affected  the  right  of  congress  to 
dispose  of  any  of  such  hinds,  or  to  ratify  a  pre- 
Tioua  entry  thereof. 

3.  The  act  of  July  23,  1866  (14  Stat.  218). 
entitled  "An  act  to  quiet  land  titles  in  California,^ 
which  confirmed  to  the  state  in  "all  cases,"  with 
certain  specified  exceptions,  for  the  benefit  of  its 
granteea,  the  title  to  lands  theretofore  selected 
by  the  state  as  a  part  of  grants  made  it,  where 
it  had  disposed  of  such  lands  to  bona  fide  pur- 
chaaerB,  applied  to  and  validated  a  location  of 
land  mode  by  the  state  as  lieu  school  land,  on  an 
application  to  purchase  under  a  state  law  by 
one  who  had  settled  on  the  land  in  1858,  and  to 
whom  the  state  had  issued  a  certificate  of  pur- 
chase, though  such  land  was  within  the  Pacific 
Railroad  grant,  and  had  been,  prior  to  its  loca- 
tion by  the  state,  withdrawn  from  pre-emption, 
private  entry,  and  sale,  by  order  of  the  secretary 
of  the  interior,  on  the  filing  by  the  railroad 
company  of  the  map  of  its  general  route,  no  map 
showing  the  definite  location  of  the  line  of  road 
having  been  filed. 

^    In  Error  to  the  Supreme  Court  of  the  State 

eof  California. 

•  •  This  action  was  commenced  in  the  district 
3onrt  of  the  Third  judicial  district  of  Cali- 
fornia. 

The  complaint  allcjrod  that  on  the  23d  day 
of  April,  1873.  the  original  plaintiff,  Charles 
McLaughlin,  became  the  owner  in  fee  simple 
and  entitled  to  the  poijsession  of  the  S.  ^  of 
section  21  in  township  7  S.,  of  range  3  W. 
17  S.C.-60 


of  the  Mt.  Diablo  base  and  merldlaiit  accord- 
ing to  the  United  States  snnrey;  that  there- 
after he  continued  to  be  the  owner  and  was 
entitled  to  the  possession  of  said  land,  but 
that  on  the  above  date  the  defendant  Menottl 
entered  Into  possession,  ousted  him,  and  con- 
tinued to  hold  posse£slon,  to  his  damage  in 
the  sum  of  $1,(X)0. 

The  answer  of  the  defendant  denied  each 
allegation    of    the    complaint.     McLaughlin 
died,  and  his  estate  was  distributed  to  the 
present  appellees,  who  were  substitated  ass 
plaintiffs.  S 

•  There  have  been  two  trials  of  the  case,  each* 
time  by  the  court  without  the  intervention 
of  a  Jury.  The  first  Judgment,  which  was 
tor  the  defendant,  was  rewersed  by  the  su- 
preme court  of  California  because  of  the  In- 
sufiSclency  of  the  finding  of  facts  bearing  up- 
on the  question  of  title.  80  Cal.  354,  26  Pac. 
880.  The  last  Judgment  was  also  for  the 
defendant,  but  it  was  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
In  favor  of  the  plaintiffs  for  the  lands  In  con- 
troversy, and  for  rents  and  profits.  Mc- 
Laughlin T.  Menottl,  lOe  Cal.  572,  38  Pac. 
973.  From  that  decree  a  writ  of  error  was 
sued  out  to  this  court 

The  case  made  by  the  agreed  statement  of 
facts  and  by  the  evidence  Introduced  at  the 
trial  was  substantially  as  follows: 

The  Central  Pacific  Railroad  Company  of 
California  executed  October  31,  1854,  an  as- 
signment to  the  Western  Pacific  Ralhroad 
Company  of  the  right  to  construct  Its  road  be- 
tween San  Jos6  and  Sacramento,  and  of  Its 
right  accruing  to  It  by  virtue  of  the  acts  of 
congress  of  July  1,  1862  (12  Stat.  489,  c.  12(^, 
and  July  2,  1864  (13  Stat.  356,  c.  216),  to  the 
land  in  controversy  In  this  action.  This  as- 
signment was  ratified  by  congress  March  8, 
1865  as  Stat.  504,  c.  88). 

On  the  8th  day  of  December,  18^,  the  West- 
em  Pacific  Railroad  Company  filed  in  the  of- 
fice of  the  secretary  of  the  Interior  a  map  des- 
ignating the  general  route  of  its  road.  A 
copy  of  that  map  was  received  at  the  United 
States  land  office  at  San  Francisco  on  the  30th 
day  of  January,  1865,  accompanied  by  an  or- 
der from  the  secretary  reserving  from  pre- 
emption, private  entry,  and  sale,  for  the  ben- 
efit of  the  raih-oad  company,  the  odd-numbered 
sections  of  land  within  25  miles  on  either  side 
of  the  line  of  such  general  route.  This  res- 
ervation was  in  force  from  the  day  last  men- 
tioned. 

On  February  20,  1870,  the  Central  Pacific 
Railroad  Company  filed  In  the  department  of 
the  interior  the  map  of  the  definite  location  of 
its  railroad  between  San  Jos6  and  Sacramen- 
to; but  the  road  opposite  the  land  in  contro- 
versy, between  San  Jos6  and  NUes,  was  com-;, 
pleted  about  the  1st  day  of  September,  1866.    Z 

•  On  June  22,  1870,  the  Central  Pacific  Rail-* 
road  (Company  of  California  and  the  Western 
Pacific  Railroad  Company  consolidated  under 
the  name  of  the  Central  Pacific  Railroad  Gom- 
Paiiy-  Digitized  by  V^OOglC 
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The  official  map  of  townsblp  7  8^  range  8 
W.,  Mt  Diablo  base  and  meridian,  was  filed 
by  the  United  States  snrveyor  general  for  Cali- 
fornia in  the  United  States  land  office  at  San 
Francisco  on  February  27, 1865.  Prior  to  that 
date,  and  on  or  about  the  10th  day  of  June,  < 
1864,  a  survey  was  made  by  a  deputy  United 
States  surveyor  for  California  of  the  part  of 
that  township  embracing  the  land  in  contro- 
versy, but  that  survey  was  not  made  by  au- 
thority of  the  government  of  the  United 
States.  No  actual  survey  of  any  portion  of 
that  township  had  ever  been  made  before 
June,  1864,  and  up  to  that  time  no  attempt 
had  been  made  by  any  person,  or  by  the  gov- 
ernment, to  have  Its  boundaries  ascertained, 
or  to  establish  the  lines  of  sections  in  that 
township. 

The  land  in  controversy  in  this  action  is 
within  20  miles  of  the  line  of  definite  location 
of  the  Central  Pacific  Railroad  Company,  and 
within  25  miles,  but  not  witliln  10  miles,  from 
the  line  of  the  general  route  of  the  railroad. 

On  the  3d  day  of  April,  1872,  the  United 
States  duly  executed  and  delivered  to  the  Cen- 
tral Pacific  Railroad  Company  a  patent  for 
the  land  in  controversy,  with  other  lands.  It 
was  in  the  usual  form  of  patents  issued  under 
the  Pacific  Railroad  Acts.  And  on  the  3d  day 
of  April,  1873,  that  company  executed  to  Mc- 
Laughlhi  a  deed  conveying  to  him  all  its 
right,  title,  and  interest  in  this  land. 

At  the  commencement  of  this  action  the  de- 
fendant was  in  the  possession  of  the  S.  \^  of  the 
S.  E.  ^  and  the  S.  W.  %  of  section  21,  of 
township  7  S.,  range  3  W.,  Mt  Diablo  merid- 
ian, being  240  acres  of  the  land  described  in 
the  complaint,  and  of  no  more.  No  part  of 
these  lands  are  or  were  mineral  lands,  or  were 
^  returned  or  denominated  as  mineral  lands. 
g  It  was  found  that  one  Philip  Hlrleman  set- 
•  tied  upon  and^improved  this  land  as  early  as 
1858;  that  it  was  "then  used  for  pasturage, 
had  a  house  upon  it,  and  was  Inclosed  partly 
by  a  post  and  rail  fence,  and  for  the  balance 
by  gulches  forming  a  natural  inclosure**;  that 
in  June,  1864,  and  until  December  6,  1866,  it 
was  occupied  by  him,  and  had  on  the  land  dur- 
ing that  time  a  house,  bam,  corrals,  a  small 
field  of  wheat  and  potatoes,  and  cows  and 
horses.  The  finding  states  that  he  was  there 
all  the  time;  had  possession  of  about  1,000 
acres  of  land,  including  the  land  In  contro- 
versy, which  was  inclosed  by  two  fences  and 
two  gulches;  each  fence  at  each  end  thereof 
connecting  with  the  gulches;  the  gulches  and 
fences  constituting  an  inclosure  of  the  tract 
of  about  1,000  acres,  including  the  land  in  con- 
troversy. The  fences  ran  east  and  west.  The 
Qortherly  fence  was  between  a  half  mile  to  a 
mile  in  length,  and  ran  partly  across  section 
21,  and  the  south  fence  was  upon  a  section 
lying  south  of  section  21. 

It  was  also  found  that  "on  January  30,  1865, 
the  said  Hlrleman  was,  and  had  been  prior 
thereto,  and  during  the  year  1864,  and  was 
subsequent  to  the  said  30tb  day  of  January, 
1864,  up  to  the  time  of  the  execution  by  him 


of  the  deed  to  Jean  Peter,  ft  ntCIar  In  good 
faith  on  the  land  inrolved  in  this  action,  to  wlt» 
said  240  acres,  and  that  the  Impiorements 
hereinabove  designated  were  made  on  the 
said  land  by  him  in  good  faith,  and  that  such 
settlement  by  him,  and  the  said  improvements, 
were  made  with  the  intention  in  good  faith  of 
taking,  at  the  proper  time,  the  necessary  steps 
to  acquire  the  title  to  said  land  from  the  gov- 
ernment of  the  United  States,  by  procuring  its 
location  in  part  satisfaction  of  the  grant  made 
by  the  government  of  the  United  States  to  the 
state  of  California  of  500,000  acres  of  land,  l^ 
act  of  congress  of  date ^i  and  then  of  pur- 
chasing the  land  involved  In  this  action  from 
the  state  of  California.*' 

During  the  years  1864  and  1865,  Hlrleman 
was  a  naturalized  citizen  of  the  United  States; 
was  then,  and  had  been  since  1858,  a  resident 
hi  good  faith  of  California  and  of  the  comity 
of  Santa  Cruz,  hi  which  county  the  land  in- 
volved in  this  action  was  then  located;   and 
was  the  head  of  a  family,  possessing  all  the^ 
qualifications  necessary  to  enable  him  to  ae-§ 
quire  the*titie  from  the  government  of  the* 
United  States  to  the  land  in  controversy. 

It  also  appears  from  the  finding  of  the  coort 
that  tmder  and  by  virtue  of  the  act  of  the  leg- 
islature of  the  state  of  California  of  April  27. 
1863,  entiUed  "An  act  to  provide  for  the  sale 
of  certain  lands  belonging  to  the  state  of 
California,"  Hlrleman  on  June  13,  1864,  'in 
due  and  proper  form,  made  application  to 
Leander  Ransom,  who  was  then  and  there 
the  duly  appointed,  qualified,  and  acting  locat- 
ing agent  of  the  state  of  California,  under  said 
act,  to  locate  as  a  lieu  school  land  location, 
and  to  purchase  from  said  state,  the  said  240 
acres  of  land  involved  in  this  action,  which 
said  application  was  accompanied  with  the  af- 
fidavit of  said  applicant,  hi  due  and  proper 
form,  requhred  by  the  act  of  April  27, 1863,  and 
also  with  the  affidavit  of  loyalty,  in  due  and 
proper  form,  required  by  the  act  of  April  27, 
1863,  and  also  the  affidavits  of  three  disinter- 
ested witnesses  as  to  the  character  of  said 
land,  and  the  fact  that  no  valid  claim  existed 
thereto  adverse  to  said  applicant's  daim,  as 
required  by  said  act  of  April  27,  1863;  and 
that  said  locating  agent  on  June  16, 1864,  duly 
accepted  said  application  and  affidavits  and 
offer  to  purchase,  upon  the  condition  that,  if 
said  location  should  be  made  and  approved  by 
the  United  States,  It  should  be  for  the  use  and 
benefit  of  said  applicant,  upon  his  complying 
with  all  the  conditions  and  provisions  of  said 
act  of  April  27,  1863;  and  that  said  locating 
agent  on  February  28,  1865,  in  conformity 
Avith  the  provisions  of  said  act,  located.  In  lieu 
of  a  portion  of  the  lands  of  said  state  which 
had  been  lost  to  said  state,  the  said  240  acres 
of  land  involved  in  this  action,  at  the  request 
and  for  the  use  of  said  Hlrleman,  by  filing  an 
application  for  tiie  same,  in  the  name  and  for 
the  state  of  California,  in  the  United  States 
land  office  at  San  Francisco,  said  land  being 
withhi  the  San  Francisco  land  district,  with 
the  consent  of  John  F.  Swift,  who  was  then  th« 
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duly  sppolBted,  qnallfled,  and  actinip  regUrter 
of  said  district,  which  said  location  inade  upon 
said  Hlrleman*s  application  was  filed  in  the 
state  land  office  of  the  state  of  California  on 
April  4,  1865,  and  was  by  the  surveyor  general 
Hof  said  state  approved  May  13,  1865;  and  that 
•  the « treasurer  of  Santa  Cruz  county,  within 
which  county  said  land  was  then  Included, 
was,  in  the  said  order  of  approval,  directed  to 
receive  in  payment  of  said  location,  within 
fifty  days  from  the  recording  of  said  approval, 
twenty  per  cent  of  the  purchase  money,  and 
one  year's  interest  on  the  balance,  in  ad- 
vance, at  the  rate  of  ten.  per  cent  per  annum, 
from  the  date  of  the  location  In  the  locating 
agent's  office." 

On  the  4th  day  of  June,  1865,  and  within  50 
days  after  the  recording  of  the  approval  of 
Hlrleman's  location  of  June,  18&i,  payment 
was  made  by  him  to  the  treasurer  of  Santa 
Cruz  county,  In  all  respects  as  directed;  and  on 
the  31st  day  of  August,  1865,  a  certificate  of 
purchase,  in  due  form,  covering  the  land,  was 
issued  to  him  by  the  state  of  California,  upon 
his  application. 

On  December  6, 1866,  Hirleman  conveyed  by 
deed  all  his  right,  title,  and  interest  in  and  to 
these  240  acres  of  land  to  Jean  Peter,  who 
thereupon  took  and  held  possession  of  the  same 
until  March  9, 1867,  when  he  conveyed  by  deed 
all  his  right,  title,  and  iuterest  to  the  defendant, 
Menotti,  who  thereuj>on  entered  into  posses- 
sion, and  ever  since  has  been,  and  still  is,  hi 


The  finding  further  states  that  after  the  23d 
doy  of  July,  1866,— the  date  of  the  passage  of 
the  act  of  congress  quieting  land  titles  in  CaU- 
foruia,— to  wit,  about  the  13th  day  of  March, 
1872,  **tbe  defendant  made  application  to  the 
proper  officers  of  the  United  States  land  de- 
partment for  a  confirmation  of  the  right  of 
said  state  to  said  land  so  selected  by  said  state 
for  his  benefit,  under  the  provisions  of  the  act 
of  congress  entitled  *An  act  to  quiet  land  titles 
In  California,'  approved  July  23,  1866  [14  Stat. 
218k  c  219};  and  thereupon,  and  upon  due 
notice  to  said  Western  Pacific  Railroad  C(Hn< 
pany  and  the  parties  claiming  under  it,  such 
proceedings  were  regularly  had  in  said  depart- 
ment, and  such  proofs  submitted,  and  such  a 
hearing  in  said  department  had,  that  on  the 
15th  day  of  May,  1874,  the  commissioner  of 
the  general  land  office,  under  the  direction  and 
with  the  approval  of  the  secretary  of  the  inte- 
rior, listed  over  and  certified  to  said  state  the 
240  acres  of  land  as  confirmed  to  said  state  of 

Soalifomla." 

•  •  On  December  31, 1874,  full  payment  upon  this 
kxaition  was  made  to  the  state,  through  the 
proper  county  treasurer,  by  Menotti,  as  as- 
signee of  Hirleman.  And  on  February  25, 
1875,  the  state  issued  to  him,  as  such  assi^ee, 
Its  letters  patent,  granting  the  240  acres  of  land 
in  question,  upon  the  application  above  men- 
tioned. 

S.  F.  Lleb,  for  plaintiff  in  error.  A.  L. 
Rhodes,  for  defendants  in  error. 


Mr.  jQfltloe  HARLAN,  after  stating  the  facU 
in  the  foregohig  language,  delivered  the  opin- 
ion  of  the  court 

It  appears  from  the  above  statement  that  Me- 
notti and  those  under  whom  he  claims  title 
have  been  in  actual  possession  of  the  hinds  in 
controversy  since  1858.  Of  Hlrleman's  good 
faith  in  settling  upon,  improving,  and  purchas- 
ing them,  no  question  can  be  made  under  the 
findings  of  fact.  Nor  is  any  question  made  as 
to  the  good  faith  of  those  claiming  under  him. 
It  may  also  be  stated  that  15  years  had  ex- 
pired, after  Hirleman  settled  upon  the  land  and 
commenced  improving  it,  before  McLaughlin, 
the  original  plaintiff,  obtaUied  a  deed  from  the 
Central  Pacific  Railroad  Company. 

The  case  is  therefore  one  that  appeals  strong- 
ly to  the  court  for  the  protection  of  the  de- 
fendant, who  claims  under  an  actual  settler, 
who  in  good  faith  purchased  these  lands  from 
the  state,  and  whose  right  thereto,  as  a  claim- 
ant under  the  state,  has  been  confirmed  by  the 
action  of  the  land  department 

It  \a  necessary  to  a  clear  understanding  of 
the  precise  question  to  be  determined  that  ref- 
erence be  made  to  certain  legislation  by  the 
United  States  and  California. 

By  the  act  of  congress  of  March  3,  1858,  en* 
titled  "An  act  to  provide  for  the  survey  of  the 
public  lands  in  California,  the  granting  of  pre- 
emption rights  therein,  and  for  other  purposes'* 
(10  Stat.  244,  246,  c.  145),  it  was  provided  "that 
all  the  public  lands  in  the  state  of  Califomia« 
whether  surveyed  or  unsurveyed,  with,  the  ex- 
ception of  sections  sixteen  and  thirty-six,  which 
shall  be  and  hereby  are  granted  to  the  state 
for  the  purposes  of  public  schools  in  each  town- 
ship, and  with  the  exception  of  lands  appropri- 
ated under  the  authority  of  this  act,  or  re- 
served by  competent  authority,  and  excepting 
also  the  lands  claimed  under  any  foreign  grant 
or  title  and  the  mineral  lands,  shall  be  subject q| 
to  the  pre-emption  laws  of  fourth  September, j;; 
eighteen  hundred  and  forty-one,  with  all*the  ex-* 
ceptlons,  conditions,  and  limitations  therein,  ex- 
cept as  is  herein  otherwise  provided."  Sec- 
tion 6.  By  the  same  act  it  was  provided  "that 
where  any  settlement,  by  the  erection  of  a 
dwelling-house  or  the  cultivation  of  any  portion 
of  the  land,  shall  be  made  upon  the  sixteenth 
and  thirty-sixth  sections,  before  the  same  shall 
be  surveyed,  or  where  such  sections  may  be 
reserved  for  public  uses  or  taken  by  private 
claims,  other  land  shall  be  selected  by  the  prop- 
er authorities  of  the  state  in  lieu  thereof,  agree- 
ably to  the  provisions  of  the  act  of  congress, 
approved  on  the  twentieth  of  May,  eighteen 
hundred  and  twenty-six,  entitled  'An  act  to  ap- 
propriate lands  for  the  support  of  schools  in 
certain  townships  and  fractional  townships,  not 
before  provided  for,*  and  which  shall  be  sub- 
ject to  approval  by  the  secretary  of  the  inte- 
rior."    Section  7. 

The  act  of  congress  of  July  1,  1862  (12  Stat 
489,  c.  120),  relating  to  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  Ocean,  contained  a  grant  of 
the  odd-numbered  sections  of  put>lic  lands  (ex« 
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eluding  mineral  lands)  on  each  Bide  of  the  road 
within  certain  limits  "not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  claim 
maj'  not  have  attached,  at  the  time  the  line  of 
said  road  is  definitely  fixed."  Section  3.  It 
provided  that  "coi^gress  may,  at  any  time,  hav- 
ing due  regard  for  the  rights  of  said  companies 
named  herein,  add  to,  alter,  amend  or  repeal 
this  act"  Section  18.  And  by  the  act  of 
July  25.  1864  (13  Stat.  356,  c.  216).  the  above 
grant  was  enlarged,  and  It  was  provided  (sec- 
tion 4)— using  the  words  of  the  act  as  published 
by  the  authority  of  congress— that  any  lands 
granted  by  it,  or  by  the  above  act  of  July  1, 
1862,  of  which  it  was  amendatory,  "shall  not 
defeat  or  Impair  any  pre-emption,  homestead* 
swamp  land,  or  other  lawful  claim,  nor  Include 
any  government  reservation  or  mineral  lands, 
or  the  Improvements  of  any  bona  fide  settler, 
or  any  lands  returned  and  denominated  as 
mineral  lands,  and  the  timber  necessary  to  sup- 
port his  said  improvements  as  a  miner,  or  ag- 
riculturalist, to  be  ascertained  under  such  rules 
as  have  been  or  may  be  established  by  the 
H  commissioner  of  the  general  land  office.  In  con- 
•"formity  with  the  provisions  of  the^pre-emptlon 
laws."  That  act  provided  that  "congress  may, 
at  any  time,  alter,  amend  or  repeal  this  act" 
Section  22. 

The  legislature  of  California  by  the  act  of 
April  27,  1863,  entitled  "An  act  to  provide  for 
the  sale  of  certain  lands  belonging  to  the 
state"  (St  Cal.  1863,  c.  397,  p.  591),  made 
provision,  among  other  things,  for  the  sale  of 
"the  unsold  portion  of  the  500,000  acres  grant- 
ed to  the  state  for  school  purposes,"  i  and  "the 
sixteenth  and  thirty-sixth  sections  granted  for 
the  use  of  the  public  schools,  or  lands  in  Uen 
thereof."    Section  2. 

The  same  act  of  California  (April  27,  1863. 
f  4)  provided:  "Whenever  any  resident  of 
this  state  desires  to  purchase  any  portion  of  a 
sixteenth  or  thirty-sixth  section  of  any  town- 
ship in  this  state,  or  lands  in  lieu  thereof,  if 
the  lands  sought  to  be  purchased  have  not 
been  surveyed  by  authority  of  the  United 
States,  he  shall  file  in  the  olfice  of  the  county 
surveyor  of  the  county  In  which  said  lands 
are  situate,  an  application  for  a  survey  and 
plat  and  field  notes  of  the  lands  sought  to  be 

1  This  reference  was  no  doubt  to  the  act  of 
September  4,  1S41  (5  Stat  453,  c.  10).  by  which 
^louprress  granted  to  each  of  certain  states  nam- 
ed, and  to  each  new  state,  as  it  was  admitted 
into  the  Union,  500,000  acres  of  land  for  pur- 
poses of  internal  improvement,  *'the  selections  in 
all  of  said  states  to  be  made  within  their  limits 
respectively  in  such  manner  as  the  legislatures 
thereof  shall  direct"  (section  8);  and  to  the  act 
of  the  California  legislature  of  May  3,  1852, 
which  authorized  the  issue  of  land  warrants  to 
be  sold,  and  the  proceeds  invested  in  bonds  to 
be  kept  as  a  special  deposit  to  the  credit  of  the 
"school  fund,"  and  which  act  also  provided  that 
"the  parties  purchasing  such  warrants  and  their 
assigns  are  hereby  authorized  in  behalf  of  this 
dtate  to  locate  the  same  upon  any  vacant  and 
unappropriated  land  belonging;  to  the  United 
States  within  the  state  of  California  subject  to 
such  location."  etc.  Laws  Cal.  1852,  p.  41.  c.  4. 


purchased,  which,  when  obtained,  he  rtiall  file 
with  the  locating  agent  of  the  district,  to- 
gether with  an  afiEldavit  that  he  Is  a  citizen 
of  the  United  States,  or  has  filed  his  inten- 
tions to  become  a  citizen,  that  he  is  of  lawfTil 
age.  and  Is  a  resident  of  the  state,  that  the 
lands  sought  to  be  purchased  are  unoccupied 
except  by  the  applicant,  and  that  there  are 
no  Improvements  on  said  lands  other  than  Hia 
own,  and  that  to  the  best  of  his  knowledge 
and  belief  there  is  no  valid  dabDQ  existing  to^ 
said  land  adverse  to  his  own.  and  if  the  ap-^ 
plicant  be*a  female,  that  she  is  entitled  to  pur-«j 
chase  and  hold  real  estate  in  her  own  name 
under  the  laws  of  this  state;  all  of  which 
shall  be  verified  by  the  affidavit  of  three  dis- 
interested witnesses." 

By  another  section  (section  5)  it  Is  provided: 
"Whenever  a  settlement  is  or  has  been  made 
by  occupation  or  improvement  upon  any  por- 
tion of  a  sixteenth  or  thirty-sixth  section  of 
any  of  the  public  lands  in  this  state,  the  lo- 
cating agent  of  the  district  hi  which  such  land 
is  situated  shall,  if  such  occupant  has  not  ac- 
quired a  pre-emption  right  to  such  land,  notify 
such  occupant  or  claimant  of  the  tact  that  he 
is  upon  lands  belonging  to  the  state,  and  that 
he  must  make  application  to  purchase  the 
same  of  the  state  within  sixty  days,  or  forfeit 
all  rights  to  the  land.  If  such  occupant  or 
claimant  shall  neglect  or  refuse  to  make  such 
application  to  purchase  within  the  sixty  days 
above  named,  such  land  shall  be  subject  to 
location  and  sale  in  the  manner  provided  for 
the  sale  of  other  sixteenth  and  thirtynslxtb 
sections,  with  the  exception  that  the  affidavits 
in  regard  to  occupancy  and  improrement  may 
be  omitted,  hi  all  of  which  cases  the  applica- 
tion to  purchase  shall  be  accompanied  by  the 
affidavit  of  the  locating  agent  of  the  district, 
that  he  has  duly  notified  the  occupant  or 
claimant  of  the  land  as  provided  by  this  sec- 
tion, and  that  for  a  period  of  sixty  days  after 
such  notice  the  occupant  or  claimant  has  re- 
fused or  neglected  to  apply  for  said  lands." 

We  have  seen  that  before  the  passage  of  this 
act  of  congress,  namely,  on  the  13th  day  of 
June,  1864,  Hirleman  made  application  In 
proper  form  to  the  state,  under  the  act  of 
April  27,  18C3,  "to  locate  as  a  lieu  school  land 
location,  and  to  purchase  from  said  state,  the 
paid  240  acres  of  land  involved  in  this  action." 
That  application  and  offer  to  purchase  were 
accepted  by  the  state's  agent  on  the  16th  of 
June,  1864,  upon  the  condition  that,  if  the 
location  was  made  and  was  approved  hy  the 
United  States,  It  should  be  for  the  use  of  the 
applicant,  upon  his  complying  with  the  condi- 
tions of  the  act  of  April  27,  1863.  The  loca- 
tion was  made  by  the  state's  locating  agent  on 
the  28th  day  of  February,  1865,  by  filing  an^ 
application  in  its  name  in  the  land  office  atg 
San  Francisco.  Tbe*appllcation  was  api»oTed* 
by  the  surveyor  general  of  California  on  May 
13,  18G5.  And  on  August  1.  1865,  Hirleman 
having  made  payment  as  required,  a  certifi- 
cate of  purchase  covering  the  lands  was  given 
to  him  by  the  state.   These  things  all  took 
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4)laoe  before  the  railroad  company  filed  its 
<nap  of  deflnUe  location,  and  before  tbe  pas- 
sage of  tbe  act  (to  be  presently  referred  to) 
-quieting  land  titles  in  California. 

As  congress  expressly  declared  that  neither 
the  act  of  1864  nor  that  of  1862  should  defeat 
-or  Impair  **any  pre-emption,  homestead, 
swamp  land  or  other  lawful  claim,"  the  con- 
trolling question  in  the  case  is  whether,  with- 
ing  tlie  meaning  of  that  act,  Hirleman^s  claim 
•ever  became  a  "lawful  claim"  upon  these 
lands.  In  determining  this  question,  the 
words  in  the  act  of  18(52,  "not  sold,  reserved 
or  otherwise  disposed  of  by  the  United  States 

*  *  *  at  the  time  the  line  of  said  road  Is 
definitely  fixed,**  must  be  taken  in  connection 
with  the  words  in  the  amendatory  act  of  July 
25,    1864,    "shall   not  defeat  or  impair  any 

•  *  •  other  lawful  claim."  Construing 
those  acts  together.  It  Is  clear  that  no  lands 
were  embraced  by  the  grant  to  which  any 
"lawful  claim"  had  attached  at  the  time  the 
line  of  railroad  was  definitely  fixed,  on  the 
'JOth  day  of  February,  1870.  By  the  express 
terms  of  the  granting  act,  as  we  hare  seen, 
only  odd-numbered  sections  were  granted, 
which,  at  the  date  of  the  definite  location  of 
the  road,  were  not  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States,  and  to 
which  no  pre-emption,  homestead,  or  other 
lawful  claim  had  attached.  Railway  Co.  t. 
Dunmeyer,  118  U.  S.  629,  639-^44,  5  Sup. 
Ct  566. 

What,  then,  was  the  sitnation  at  the  time 
of  the  definite  location  of  the  road? 

By  the  act  of  congress  of  July  23,  1866  (14 
Stat.  218,  c.  219),  entitled  "An  act  to  quiet 
land  titles  in  California,"  It  was  provided  (sec- 
tion 1)  that  "in  all  cases  where  the  state  of 
California  has  heretofore  made  selections  of 
any  portion  of  the  public  domain  in  part  sat- 
isfaction of  any  grant  made  to  said  state  by 
any  act  of  congress,  and  has  disposed  of  the 
essme  to  purchasers  in  good  faith  under  her 
^laws,  the  lands  so  selected  shall  be,  and  here- 
♦  by  are,  confirmed  to  said  state:  proivided,*that 
no  f;election  made  by  said  state  contrary  to 
existing  laws  shall  be  confirmed  by  this  act 
for  lands  to  which  any  adverse  pre-emption, 
homestead,  or  other  right  has,  at  the  date  of 
the  ijassage  of  this  act,  been  acquired  by  any 
settler  under  the  laws  of  the  United  States, 
or  to  any  lands  which  have  been  reserved  for 
naval,  military,  or  Indian  purposes  by  the 
United  States,  or  to  any  mineral  land,  or  to  any 
land  held  or  claimed  under  any  valid  Mexican 
or  Spanish  grant,  or  to  any  land  which,  at 
the  time  of  the  passage  of  this  act,  was  in- 
<liided  within  the  limits  of  any  city,  town,  or 
villiigo,  or  within  the  county  of  San  Francis- 
co: and  provided  further,  that  the  state  of 
California  shall  not  receive  under  this  act  a 
greater  qiiantiiy  of  land  for  school  or  Improve- 
ment puri){>ses  than  she  is  entitled  to  by  law." 
The  second  section  related  to  selected  lands 
that  had  been  surveyed  by  authority  of  the 
United  States;  the  third  section  to  selected 
lands  that  had  not  been  surveyed  by  authority 


of  the  United  States,  but  wUdi  had  been  sur- 
veyed by  authority  of  and  under  the  laws  of 
the  state,  and  sold  to  purchasers  in  good  taith 
under  the  laws  of  the  state. 

This  act  was  passed  several  years  before 
the  railroad  company  filed  Its  map  of  definite 
location.  Its  object  Is  manifest  upon  its  face. 
It  was  a  statute  of  repose  in  resjpect  of  land 
titles  in  California.  Referring  to  the  provi- 
sions of  the  act  of  March  3, 1853  (10  Stat  244, 
246,  c.  145),  requiring  surveys  of  the  public 
lands  as  a  means  of  extending  to  California 
the  system  of  surveys,  sales,  and  pre-emptions 
provided  for  other  states  and  territories,  this 
court,  speaking  by  Mr.  Justice  Miller,  in  Huff 
V.  Doyle,  98  U.  S.  558,  559,  said:  "The  state 
of  California,  Impatient  of  the  delay  of  the 
United  States  authorities  In  making  these  sur- 
veys, undertook  to  perform  that  duty  herself; 
and,  assuming  from  data  furnished  by  her 
own  surveys,  that  a  great  many  acres  of  the 
sixteenth  and  thirty-sixth  sections  were  within 
one  or  the  other  of  the  exceptions  of  the  grant- 
ing clause,  for  which  the  state  was  to  select 
other  lands,  the  legislature  authorized  selec- 
tions and  locations  to  be  made  In  lieu  thereof, 
according  to  state  surveys.  The  land  In  con-^, 
troversy  was  so  selected  by  the  state  and  sold^ 
*to  the  plalntifl?,  who  settled  on  it  In  1865,  and* 
received  from  the  state  a  certificate  of  sale. 
The  officers  of  the  land  department,  when  the 
matter  was  brought  to  their  attention,  refused 
to  recognize  the  surveys  made  by  the  state, 
or  to  acknowledge  the  validity  of  selections 
and  locations  made  under  the  state  laws;  and, 
as  many  such  selections  and  actual  settlements 
under  them  had  been  made,  the  hardships  and 
embarrassments  growing  out  of  the  action  of 
the  state  government  caused  the  passage  of 
the  act  of  July  23,  1866."  In  Rowe's  Case 
the  land  department  said:  "The  act  of  July 
23,  1866,  Is  remedial  in  its  character,  and 
should  be  liberally  construed.  It  is  entitled 
'An  act  to  quiet  land  titles  in  California,'  and 
was  evidently  intended  by  congress  to  be  cura- 
tive of  Irregularities  In  selecuons  made  by 
the  state  imder  various  grants,  and  to  confirm 
titles  in  innocent  pmrchasers  from  the  state, 
notwithstanding  Irregularities  In  selections." 
7  Land  Dec.  Dept.  Int.  397,  399. 

While  guarding  the  rights  of  settlers  "under 
the  laws  of  the  United  States,"  and  taking 
care  to  exclude  from  its  provisions  all  lands 
previously  reserved  for  naval,  military,  or  In- 
dian purposes  by  the  government,  mineral 
lands,  lands  held  or  clamed  under  valid  Mexi- 
can or  Spanish  grants,  and  lands  which  at  the 
time  were  within  any  dty,  town,  or  village, 
or  witliin  the  county  of  San  Francisco,  con- 
gress intended  that  Justice  should  be  done  to 
those  who  In  good  faith  had  purchased  from 
the  state,  under  Its  laws,  lands  which  the 
state  had  selected  from  the  public  domain  In 
part  satisfaction  of  grants  by  congress.  In 
accomplishing  that  result.  It  used  in  the  act 
of  1866  language  that  clearly  covered  all  cases 
of  that  character.  No  case  of  that  kind  was 
excepted  from  the  operation  of  the  act    Tha 
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present  ease  bdongs  to  tbat  cliuss.  The  lands 
in  controvert  were  selected  by  tbe  state  In 
part  satisfaction  of  a  grant  to  it  of  public 
lands.  And  they  were  disposed  of  by  the 
state  to  a  purchaser  in  good  faith  under  its 
laws.  All  this  occurred,  as  we  have  seen,  be- 
fore the  passage  of  the  act  of  18G6;  for  Hirle- 
man,  under  whom  Menottl  claims,  received 
from  the  state  on  the  1st  day  of  August,  1866, 
a  certificate  of  purchase.  And  Menottl  made 
IN  application  to  the  land  department,  under  the 
Tact  of  •July  23,  1866,  for  the  confirmation  of 
the  right  of  the  state  to  the  land  so  selected 
by  it  for  his  benefit;  and,  upon  one  notice  to 
the  Western  Pacific  Raibroad  Company  and 
the  parties  claiming  under  it,  such  proceedings 
were  had  in  that  department,  such  proofs  sub- 
mitted, and  such  hearing  had,  that  on  the  15th 
day  of  May,  1874,  the  commissioner  of  the 
general  land  office,  under  the  direction  and 
with  the  approval  of  the  secretary  of  the  in- 
terior, listed  over  and  certified  to  the  state  the 
^10  acres  of  land  "as  confirmed  to  said  state 
of  California."  Thereupon  Menottl,  as  as- 
signee of  Hirleman,  on  tbe  31st  day  of  Decem- 
ber, 1874,  made  full  payment  upon  such  loca- 
tion to  the  state,  and  on  the  25th  day  of  Fel> 
ruaiy,  1875,  the  state  issued  to  hkn  its  letters 
patent,  based  upon  the  origUial  application  in 
1864  for  the  lands  in  question. 

In  Wilkinson  v.  Merrill,  52  Cal.  424,  4M, 
the  supreme  court  of  California  said:  "Under 
the  act  of  congress  of  July  23,  1866,  it  was  a 
question  for  the  land  department— Fhrst, 
whether  the  state  had  selected  the  land  in 
controversy  in  part  satisfaction  of  any  grant 
made  to  the  state  by  any  act  of  congress;  sec- 
ond, whether  the  state  had  disposed  of  the 
land  to  a  purchaser  in  good  faith  under  her 
laws;  third,  whether  the  land  was  within  any 
of  the  exceptions  by  which  lands  are  reserved 
from  the  validating  effect  of  the  act;  fourth, 
whether  tbe  defendant  had  proved  up  his 
claim  before  the  register  and  receiver  in  the 
manner  and  within  the  time  required  by  the 
validating  act  These  were  questions  In  which 
no  one  but  the  United  States  and  the  defend- 
ant were  interested,  and  the  act  of  congress 
confers  upon  the  land  department  the  Jurisdic- 
tion to  determine  them.  On  deciding  these 
questions  In  favor  of  the  applicant,  claiming 
as  a  purchaser  from  the  state,  it  is  made  the 
duty  of  the  commissioner  of  the  general  land 
office  to  certify  the  lands  over  to  the  state  for 
the  benefit  of  the  purchaser.  The  case  shows 
that  the  selection  by  the  state  for  the  use  of 
the  defendant  was  approved  by  the  commis- 
sioner of  the  general  land  office  and  by  the  sec- 
retary of  the  interior  after  proper  investlga- 
Stion,  and  thereupon  the  land  was  duly  listed 
tto  the*  state.  Up  to  this  pohit  the  rights  of 
no  third  person  had  intervened,  and  the  land 
department  to  whom  the  decision  of  all  the 
questions  of  law  and  fact  pertaining  to  the 
proceeding  were  specially  confided,  havhig  de- 
cided in  favor  of  their  regularity  and  vallaity, 
the  decision  was  conclusive  as  against  the 
United  States^  and  is  conclusive  as  against  the 


plaintiff,  who  anbeequenfly  attempted  to  ae* 
quire  the  title  trom  die  state."  In  Huff  v. 
Doyle,  above  dted,  this  court  said  that  it  ad- 
mitted of  grave  doabt  whether  in  a  suit  at 
law  the  yalldlty  of  the  action  of  the  land  de- 
partment confirming  lands  to  the  state  under 
the  act  of  1866  could  be  impeached,  and  that 
it  certainly  could  not  be  impeached  on  any 
other  ground  disclosed  by  die  record  ct  that 
case  than  that  it  confirmed  lands  to  the  state 
which  were  expressly  excepted  from  confinna- 
tlon.  We  are  of  opinion  that,  while  the  de- 
cision of  the  land  department  was  conclusive 
as  to  all  facts  upon  whldi  it  necessarily  rest- 
ed, it  was  not  conclusive  as  to  the  question 
of  law  Involved  In  it,  namely,  whether  the  act 
of  1866  confirmed  to  the  state  any  lands  which 
at  the  time  were  withdrawn  by  executive  or- 
der from  '*pre-emption,  private  entry,  and 
sale,"  for  the  benefit  of  the  railroad  company. 
It  is  said  that  the  railroad  company  filed  its 
map  of  general  route  on  the  8th  day  of  Decem- 
t>er,  1864,  and  that  these  lands  having  been 
withdrawn  from  pre-emption,  private  entry, 
and  sale  by  the  executive  order  of  January  80, 

1865,  they  were  not  embraced  by  the  act  of 

1866.  In  our  opinion,  this  is  not  a  proper  in- 
terpretation of  that  act  The  proviso  of  the 
first  section  distinctly  indicates  certain  cases 
to  which  the  act  should  not  apply;  and,  dis- 
tinctly ^Lcludlng  those  cases,  uui  no  others, 
from  its  operation,  the  act,  in  express  words, 
confirmed  to  the  state,  "in  all  cases,*'  lands 
which  the  state  had  theretofore  selected  in 
satisfaction  of  any  grant  by  congress,  and  sold 
to  purchasers  in  good  faith  under  its  laws.  No 
exception  is  made  of  lands  which  at  the  date 
of  the  passage  of  the  act  were  withdrawn  from 
pre-emption,  private  entry,  and  sale,  pursuant 
to  the  filing  by  the  railroad  company  of  Its 
map  of  general  route.  And  the  court  should 
not  construe  the  act  as  excluding  lands  In  that^ 
condition,  unless  it  is  prepared  to  hold  thatg 
congress  had  no  power  to  confirm  ts*the  state* 
lands  which  at  the  time  were  simply  with- 
drawn from  pre-emption,  private  entry,  or  sale, 
for  railroad  purposes.  We  cannot  so  adjudge. 
The  withdrawal  order  of  January  80^  1866,  did 
not,  in  our  Judgment  stand  to  the  way  of  the 
passage  of  such  an  act  as  that  of  1866— First 
because  the  acts  of  1862  and  1864  by  necessary 
implication  recognized  the  right  of  congress  to 
dispose  of  the  odd-numbered  sections,  or  any 
of  them,  within  certain  limits  on  each  side  of 
the  road,  at  any  time  prior  to  the  definite  lo- 
cation of  the  line  of  the  railroad;  second,  con- 
gress reserved  the  power  to  alter,  amend,  or 
repeal  each  act;  third,  the  filing  of  the  map 
of  general  route  gave  the  railroad  company  no 
claim  to  any  specific  lands  within  the  exte- 
rior limits  of  such  route  on  either  side  of  the 
road,— the  rule  being  that  a  grant  of  public 
lands  in  aid  of  the  construction  of  a  railroad 
is,  until  its  route  is  established,  in  the  nature 
of  '*a  float"  and  title  does  not  attach  to  specific 
sections  until  they  are  identified  by  an  ac- 
cepted map  of  definite  location  of  the  line  of 
road  to  be  oonstracted.  The  railroad  company 
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ticeepML  the  grant  subject  to  the  possibility  that 
congress  might,  in  Its  discretion,  and  prior  to 
the  definite  location  of  its  line,  sen,  resenre,  or 
dispose  of  enumerated  sections  for  other  pnr- 
poses  than  those  originally  contemplated.  Rail- 
way Co.  T.  Dunmeyer,  118  U.  8.  629,  639-644,  5 
Snp.  Ct.  566;  IT.  S.  t.  Southern  Pac.  R.  Co., 
140  U.  S.  570,  593, 13  Sup.  Ct.  152.  In  Railroad 
Co.  V.  Sanders,  166  U.  S.  620,  634,  17  Sup.  Ot 
671,  676*  we  said:  'The  company  acquired,  by 
fixing  Its  general  route,  only  an  Inchoate  right 
to  the  odd-numbered  sections  granted  by  con- 
gress, and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located, 
and  the  map  thereof  filed  and  accepted.  Until 
such  definite  location,  it  was  competent  for 
congress  to  dispose  of  the  public  lands  on  the 
general  route  of  the  road  as  it  saw  proper." 

It  is  true,  as  said  in  many  cases,  that  the  ob- 
ject of  an  executlTe  order  withdrawing  from 
pre-emption,  private  entry,  and  sale  lands 
within  the  general  route  of  a  railroad,  is  to 
^preserve  the  lands,  unincumbered,  until  the 
c«  completion  and  acceptance  of  the  road.  But 
•  where  the  grant  was,  as  here,  of  •odd-number- 
ed sections,  within  certain  exterior  lines,  ''not 
sold,  resei*ved  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption  or 
homestead  claim  may  not  have  attached,  at  the 
time  the  line  of  said  road  Is  definitely  fixed,** 
the  filing  of  a  map  of  general  route  and  the 
issuing  of  a  withdrawal  order  did  not  prevent 
the  United  States,  by  legislation,  at  any  time 
prior  to  the  definite  location  of  the  road,  from 
selling,  reserving,  or  otherwise  disposing  of 
any  of  the  lands  which  but  for  such  legislation 
would  have  become.  In  virtue  of  such  definite 
location,  the  property  of  the  railroad  company. 
Bepedally  must  this  be  true  where  the  grant 
is  made  subject  to  the  reserved  power  of  con* 
gress  to  add  to,  alter,  amend,  or  repeal  the  act 
containing  such  grant.  The  act  of  1866  did 
not  take  from  the  railroad  company  any  lands 
to  which  it  had  then  acquired  an  absolute 
right  The  right  It  acquired,  in  virtue  of  the 
act  making  the  grant  and  of  the  accepted  map 
of  its  general  route,  was  to  earn  such  of  the 
lands,  within  the  exterior  lines  of  that  route, 
as  were  not  sold,  reserved,  or  disposed  of,  or 
to  which  no  pre-emption  or  homestead  daim 
had  attached,  at  the  time  of  the  definite  loca- 
tion of  Its  road.  That  act  did  not  violate  any 
contract  between  the  United  States  and  the 
railroad  company,  for  the  reason  that  the  con- 
tract itself  recognized  the  right  of  congress,  at 
any  time  before  the  line  of  road  was  definitely 
located,  to  dispose  of  odd-numbered  sections 
granted.  It  was  one  that  disposed  of  the  lands 
in  question  before  the  definite  location  of  the 
road.  It  dedicated  these  and  like  lands,  part 
of  the  public  domain,  to  the  specific  purposes 
stated  In  its  provisions,  and  to  that  extent  re- 
moved the  restrictions  created  by  the  with- 
drawal order  of  1865,  leaving  that  order  in  full 
force  as  to  other  lands  embraced  by  it  Bui- 
lard  V.  Raihroad  Co.,  122  U.  S.  167,  174,  7  Sup. 
Ct  1149.  Tliat  order  took  these  lands  out  of 
the  public  domain  as  between  the  railroad 


company  and  IndlvldnalB,  but  they  remained 
public  lands  under  the  full  control  of  congress, 
to  be  disposed  <tf  by  it  in  its  discretion,  at  any 
time  before  they  became  the  property  of  the 
company  under  an  accepted  definite  location  of 
its  road. 

We  cannot  doubt  that  the  act  of  1866  was  an 
legal  exertion* of  the  power  of  congress  over** 
the  public  domain;  and,  aj  its  provisions  em- 
braced the  present  case,  It  must  be  adjudged 
that,  at  the  date  of  the  definite  location  of  the 
line  of  the  railroad  referred  to,  there  was  a 
"lawful  claim**  upon  the  lands  in  controversy, 
based  <hi  the  act  of  1866.  In  other  words,  that 
act  confirmed  to  the  state,  for  the  benefit  of 
those  who  had  purchased  from  it  in  good  faith, 
an  lands  embraced  by  Its  provisions,  and  not 
expressly  excepted  therefrom.  The  subsequent 
definite  location  of  the  line  of  the  railroad  did 
not  withdraw  from  its  operation  any  lands 
confirmed  to  the  state.  This  doubtless  was 
the  view  taken  by  the  land  department  which, 
after  due  notice  to  all  parties  interested,  con- 
firmed these  lands  to  the  state.  The  circum- 
stance that  the  railroad  company  had,  before 
that  action  of  the  land  department,  obtained  a 
patent  covering  these  with  other  lands,  is  not 
material,  for  the  reason  that  they  had  been 
segregated  from  the  public  domain  by  the  act 
of  1866,  and  were  thereby  excluded  from  the 
grant  of  1862,  notwithstanding  they  were  with- 
in the  exterior  lines  of  the  general  route  of  the 
railroad.  Besides,  Menotti's  proceedings  un- 
der the  act  of  1866  were  instituted  in  that  de- 
partment before  the  railroad  company  ob- 
tained its  patent 

Without  considering  other  aspects  of  the 
case,  we  are  of  opinion  that  the  defendant  was 
entitled,  upon  the  flmdlngs  of  fact  to  a  judg- 
ment in  his  favor.  A  judgment  In  favor  of  the 
plaintiifs  was  a  denial  of  rights  secured  to  the 
defendant  by  the  laws  of  the  United  States. 

As  the  views  we  have  expressed  determine 
the  case  for  the  plaintiff  In  error,  It  Is  unneces- 
sary to  consider  whether,  as  held  by  the  su- 
preme court  of  the  state,  the  words  In  the 
fourth  section  of  the  printed  act  of  July  4, 
1861  (13  Stat  856,  c.  216),  'the  improvements 
of  any  bona  fide  settler,  or  any  lands  returned 
and  denominated  as  mineral  lands,**  should 
read,  "the  Improvements  of  any  bona  fide  set- 
tler on  any  lands  returned  and  denominated  as 
mineral  lands." 

The  judgment  is  reversed,  and  the  case  re- 
manded to  the  supreme  court  of  California  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed* 

(1G7  U.  8.  699) 
THE  J.  P.  DONALDSON, 
(May  24,  1897.) 
No.  29. 
Gbnbral  Avbraos— Tuo  ahd  Tows. 
A  tug  towing  barges  from  one  port  to  an- 
other is  not  bound  up  with  them  Into  a  single 
maritime  adventure,  so  as  to  be  subject  to  the 
I  law  of  general  average,  even  though  her  com- 
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pensatioD  for  the  towage  U  measured  by  the 
freiffht  earned  t>y  the  burges.  Therefore  the  act 
of  the  tnj;  in  cutting  loose  from  them,  and  allow- 
ing  them  to  go  ashore,  in  order  to  save  herself 
from  ii  iiUe  fate,  will  not  snhject  lier  to  a  general 
average  contribution.    21  Fed,  G71,  reversed. 

On  Certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sixth  Circuit 

F.  S.  Masten,  for  appellant  F.  H.  OanHeld, 
for  appellee. 

c 

o 

f  •  Mr.  Justice  GRAY,  delivered  the  opinion  of 
the  court. 

Two  libels  in  admiralty  In  the  district  court 
of  the  United  States  for  the  Eastern  district 
of  Michigan  against  the  propeller  J.  P,  Dv«i- 
aldson,  by  the  owners  of  the  barges  Eldorado 
and  George  W.  Wesley,  for  the  loss  of  the 
barges,  having  been  consolidated  and  dismiss- 
ed in  that  court  and  its  decree  having  been 
reversed  by  the  circuit  court  upon  the  ground 
that  the  libelants  were  entitled  to  recover 
against  the  propeller  for  the  loss  of  the  barges 
as  a  general  average  contribution,  and  a  de- 
cree accordingly  having  been  rendered  for  the 
libelants,  and  the  causes  having  been  taken 
by  appeal  from  the  circuit  court  to  the  circuit 
court  of  appeals,  that  court,  desiring  the  in- 
struction of  this  court  as  to  the  right  of  the 
owners  of  the  barges  to  recover  against  the 
propeller  upon  the  principles  of  general  aver- 
age contribution,  certified  to  this  court  the 
question  whether  they  could  so  recover  upon 
the  following  facts: 

*The  J,  P.  Donaldson  was  towing  the  said 
barges  Eldorado  and  George  W.  Wesley  from 
Buffalo,  New  York,  to  Bay  City,  Michigan, 
having  no  other  connection  with  them  than 
that  she  was  to  tow  them,  and  to  receive  for 
her  services  a  portion  of  freight  which  the 
said  barges  would  earn  on  the  trip  according 
to  the  custom  and  usage  which  prevails  upon 
the  Great  Lakes.  By  a  violent  storm,  and 
without  negligence  on  the  part  of  the  J.  P. 
Donaldson,  she,  with  her  tow,  was  driven  on 
^a  lee  shore,  and  all  were  In  Imminent  If  not 

f  certain,  peril  of  being  blown  ashore  and  lost 

•  The  J.  P.  Donaldson* struggled  against  the 
storm  to  the  last  moment  she  could  with  safe- 
ty to  herself;  and  then,  in  order  to  prevent 
her  from  going  ashore  and  being  lost,  her 
master,  after  first  giving  notice  with  her 
steam  whistle  of  his  intention  to  do  so,  and 
without  negligence  on  his  part,  cut  the  tow- 
line  connecting  said  barges  to  her,  and  the 
said  barges  were  driven  on  shore,  and  were 
wrecked  and  lost,  and  the  J.  P.  Donaldson, 
by  reason  of  being  thus  dislncumbered  of  her 
tow,  was  enabled  to  reach  a  port  of  safety." 

By  the  order  of  that  court  there  were  trans- 
mitted to  this  court,  together  with  the  above 
certificate,  copies  of  the  pleadings  and  de- 
crees, and  of  the  opinions  of  the  district  and 
circuit  courts,  reported  in  19  Fed.  264,  and  21 

Fed.  en. 

This  case  presents  a  novel  question  in  the 
law  of  general  average,  which,  briefly  stated. 
Is  whether  a  contx-ibution  in  general  average 


can  be  had  against  a  steam  tag  tor  tbe  eftst- 
ing  off  and  abandonment  by  her  majster,  of 
her  tow  of  barges,  with  the  Intention,  and 
with  the  effect,  of  saving  the  tug. 

The  decision  of  this  court  in  the  recent  case 
of  Ralll  V.  Troop,  157  U.  S.  388,  15  Sup.  Ct 
657,  and  the  reasons  upon  which  that  deci- 
sion was  based,  go  far  towards  determining 
this  question. 

In  that  case,  upon  full  review  of  the  authori- 
ties, it  was  held  that  the  right  of  contribu- 
tion In  general  average,  whether  considered  a9 
resting  upon  natural  Justice,  or  upon  impliec) 
contract,  or  upon  a  rule  of  the  maritime  law^ 
known  to  and  binding  upon  all  owners  of  shipa 
and  cargoes,  could  only  arise  out  of  the  ex- 
ercise of  the  power  of  the  master,  or  of  one 
occupying  his  place,  as  the  agent  hy  necessity 
of  the  owners  of  ship  and  cargo,  and  charged 
by  law  with  the  duty,  in  case  of  emergency* 
of  sacrificing  part  of  the  property  for  the 
safety  of  the  rest  This  court  there  said: 
''Whether  the  master  is  considered  as  acting 
under  an  Implied  contract  between  the  owners 
of  the  vessel  and  the  shippers  of  the  cargo, 
or  as  the  agent  of  all  from  the  necessity  of 
the  case,  or  as  exercising  a  power  and  doty 
Imposed  upon  him  by  the  law  as  incident  to 
his  office,— whatever  may  be  considered  the 
source  of  his  authority,— the  power  and  the 
duty  of  determining  what  part  of  the  common 
adventure  shall  be  sacrificed  for  the  safety?! 
of*  the  rest  and  when  and  how  the  sacrifice? 
shall  be  made,  appertain  to  the  master  of  the 
vessel,  magister  navls,  as  the  person  intrusted 
with  the  command  and  safety  of  the  common 
adventure,  and  of  all  the  Interests  comprised 
therein,  for  the  benefit  of  all  concerned,  or  to- 
some  one  who,  by  the  maritime  law,  acts  un- 
der him,  or  succeeds  to  his  authority."  157' 
U.  S.  400,  15  Sup.  Ot  602.  **There  can  be 
no  general  average  unless  there  has  been  a 
voluntary  and  successful  sacrifice  of  part  of* 
the  maritime  adventure,  made  for  the  benefit 
of  the  whole  adventure,  and  for  no  other  pur- 
pose, and  by  order  of  the  owners  of  all  the 
interests  included  in  the  common  adventure, 
or  the  authorized  representative  of  all  of' 
them.  The  safety  of  any  property,  on  land 
or  water,  not  included  in  that  adventure,  can 
neither  be  an  object  of  the  sacrifice,  nor  a  sub- 
ject of  the  contribution."  157  U.  S.  403,  15  - 
<Sup.  Ct.  664.  It  was  likewise  shown  that  by 
the  general  law,  unless  modified  by  local  stat- 
ute or  custom,  the  right  of  contribution  is 
limited  to  the  particular  ship  and  cargo,  and 
the  sacrifice  of  one  ship  for  the  safety  of  an- 
other does  not  give  rise  to  any  daim  of  gen- 
eral average.  157  U.  S.  404,  406,  406»  15  Sup. 
Ct  664-609. 

The  question,  then,  is  whether  the  steam  tug 
and  her  tow  of  barges  were  so  connected  by 
the  contract  of  towage  as  to  make  the  tug 
and  the  tow,  while  navigated  under  and  in  ac- 
cordance with  that  contract  a  single  mari- 
time adventure;  to  Intrust  the  master  of  the 
tug  with  the  authority,  in  case  of  unforeseen  . 
emergency,  of  sacrificing  any  of  the  barges*  or  - 
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the  whole  or  part  of  the  CBXgo  of  any  of  them, 
for  the  safety  of  the  rest  of  the  barges  and 
their  cargoes,  or  of  the  tug,  or  of  her  cargo. 
If  any;  and.  if  such  safety  Is  thereby  se- 
cured, to  give  the  owners  of  tlie  Interest  sacrl- 
tlced  a  rJglit  of  coutrlbution  in  geueial  aver- 
age against  the  interests  saved,  or  their  own- 
■ers. 

While  the  tug  is  performing  her  contract  of 
towing  the  barges,  they  may,  Indeed,  be  re- 
garded as  part  of  herself,  in  the  sense  that 
her  master  is  bound  to  use  due  care  to  provide 
for  their  safety  as  well  as  her  own,  and  to 
avoid  collision,  either  of  them  or  of  herself, 

P^with  other  vessels.     The  Syracuse,  9  Wall. 

g072,  675,  676;  The  Clvilta,  103  U.  S.  699,  701, 

•  •  But  the  barges  In  tow  are  by  no  means  put 
inder  the  control  of  the  master  of  the  tug  to 
the  same  extent  as  the  tug  herself,  and  the 
cargo.  If  any,  on  board  of  her. 

A  general  ship  carrying  goods  for  hire, 
whether  employed  hi  internal,  In  coasting,  or 
in  foreign  commerce,  is  a  common  carrier;  and 
the  ship  and  her  owners,  in  the  absence  of  a 
valid  agreement  to  the  contrary,  are  liable  to 
the  owners  of  the  goods  carried  as  insurers 
against  all  losses  excepting  only  such  Irre- 
sistible causes  as  the  act  of  God  and  public 
enemies.  Liverpool  &  G.  W.  Steam  Go.  y. 
Phenix  Ins.  Co.,  129  U.  S.  397,  437,  9  Sup.  Ct 
469.  But  a  tug  and  her  owners  are  subject 
to  no  such  liability  to  the  owners  of  the  ves- 
sels towed,  or  of  the  cargoes  on  board  of  them. 
The  owners  of  those  vessels  or  cargoes  cannot 
maintain  any  action  for  the  loss  of  either 
against  the  tug  or  her  owners,  without  prov- 
ing negligence  on  her  part.  As  was  said  by 
Mr.  Justice  Strong,  and  repeated  by  the  pres- 
ent chief  justice:  "An  engagement  to  tow  does 
not  Impose  either  an  obligation  to  insure,  or 
the  liability  of  common  carriers.  The  burden 
is  always  upon  him  who  alleges  the  breach  of 
such  a  contract  to  show  either  that  there  has 
been  no  attempt  at  performance,  or  that  there 
has  been  negligence  or  unsklUfulness  to  his  In- 
jury  In  tlie  performance.  Unlike  the  case  of 
common  carriers,  damage  sustained  by  the 
tow  does  not  ordinarily  raise  a  presumption 
that  the  tug  has  been  in  fault.  The  contract 
requires  no  more  than  that  he  who  under- 
takes to  tow  shall  carry  out  his  undertaking 
with  that  degree  of  caution  and  skill  which 
prudent  navigators  usually  employ  in  similar 
fservlces."  The  Webb,  14  Wall.  406,  414;  The 
Burlington.  137  U.  S.  386.  391,  11  Sup.  Ct  138. 
See,  also.  The  L.  P.  Dayton,  120  U.  S.  337,  351, 
7  Sup.  Ct.  .508. 

The  master  of  a  vessel  is  appointed  by  her 
owners,  and  is  their  agent,  and  they  are  re- 
Fl)nnsil)le  for  injuries  caused  to  third  persons 
b3'  liis  negligence  in  navigating  the  vessel. 
The  master  of  the  tug  is  appointed  by  and  Is 
the  agent  of  the  ownere  of  the  tug.  He  is  not 
appointe;!  by  the  owners  of  the  vessels  towed. 
.\nd  if,  by  mismanagement  of  the  tug,  with- 
^  out  any  negligence  on  the  part  of  the  tow,  the 
§  f ow  Is  brought  Into  collision  with  another  ves- 

•  ol,  the  tug,  and  not*  the  tow,  is  responsible. 


The  John  Eraser,  21  How.  184;  The  Hector, 
24  How.  110.  As  was  Bald  by  this  court  la 
The  Hector:  "By  employing  a  tug  to  trans- 
port their  vessel  from  one  point  to  another,  the 
owners  of  the  tow  do  not  necessarily  consti- 
tute the  master  and  crew  of  the  tug  their 
agents  In  performing  the  service.  They  nei- 
ther appoint  the  master  of  the  tug,  nor  ship 
the  crew,  nor  can  they  displace  either  the  one 
or  the  other.  Their  contract  for  the  service, 
even  though  it  was  negotiated  with  the  mas- 
ter, is,  in  legal  contemplation,  made  with  the 
owners  of  the  vessel,  and  the  master  of  the 
tug,  notwithstanding  the  contract  was  nego- 
tiated with  him,  continues  to  be  the  agent  of 
the  owners  of  his  own  vessel,  and  they  are  re- 
sponsible for  his  acts  in  her  navigation."  24 
How.  123. 

In  Transportation  Line  v.  Hopej  95  XT.  S.  297, 
in  which  the  owner  of  a  barge  maintained  an 
action  against  the  owner  of  a  tug  for  negli- 
gence of  the  master  of  the  tug  by  which  the 
barge  was  totally  lost,  this  court,  whUe  hold- 
ing that  the  tug  'liad  the  supreme  control  of 
the  barge,  so  far  as  it  was  necessary  to  enable 
it  to  fulfill  its  contract  to  tow  the  barge,"  recog- 
nized that  the  tug  "did  not  occupy  the  position 
of  a  common  carrier,  and  did  not  have  that 
exclusive  control  of  the  barge  which  that  rela- 
tion would  imply.  It  did  not  employ  or  pay 
the  master  and  the  men  hi  charge  of  her,  nor 
did  it  exercise  that  internal  control  of  her  car- 
go, its  storage,  its  protection,  and  the  like, 
which  belonged  to  a  bailee.*'    95  IT.  S.  800. 

It  is  solely  for  the  purpose  of  performing  the 
contract  of  towage  that  the  vessels  towed  are 
put  under  the  control  and  management  of  the 
master  of  the  tug.  In  all  other  respects,  and 
for  all  other  purposes,  they  remain  under  the 
control  of  thehr  respective  masters;  and,  hi 
case  of  unforeseen  emergency,  it  is  upon  the 
master  of  each  that  the  duty  rests  of  deter- 
mining what  shall  be  done  for  the  safety  of 
his  vessel  and  of  her  cargo.  If  the  question 
arises  whether  it  is  safer  for  one  of  the  barges 
to  continue  in  tow,  or  to  cut  loose  and  anchor, 
the  decision  of  that  question  ultimately  be- 
longs to  her  own  master,  and  not  to  the  mas- 
ter of  the  tug.  And  if  the  question  presented 
is  either  whether  the  barge  should  be  runo 
•ashore  for  the  purpose  of  saving  her  cargo,  or? 
else  Whether  a  part  or  the  whole  of  the  cargo 
of  the  barge  should  be  sacrificed  in  order  to 
save  the  rest  of  her  cargo,  or  the  barge  her- 
self, the  decision  of  the  question  whether  such 
stranding  or  Jettison  should  or  should  not  be 
made  is  within  the  exclusive  control  of  the 
master  of  the  particular  barge,  and  in  no  de- 
gree under  the  control  of  the  master  of  the  tug; 
and,  in  either  case,  any  right  of  contribution 
in  general  average  cannot  extend  beyond  that 
barge  and  her  cargo. 

The  suggestion  of  the  counsel  for  the  libel- 
ants that  the  barges  had  no  means  of  self- 
propulsion,  and  were  powerless  for  any  pur- 
pose of  navigation,  is  unsupported  by  the 
statement  of  facts  in  the  certificate  of  the  cir- 
cult  court  of  appeals,  and  is  inconsistent  with 
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the  allegatloiiB  of  the  libelants  tbems^yes. 
Bach  of  the  libels  alleged  that  the  barge  was 
"in  every  respect  well  manned,  tackled,  ap- 
pareled, and  appointed.*'  One  of  the  libels 
alleged  that  the  George  W.  Wesley  was  a 
schooner  barge,  and  on  the  night  before  the 
loss  **carrled  her  mainsail,  foresail,  and  stay- 
sail," and  that  early  in  the  morning  ''said  sails 
were  taken  in,'*  because  "the  sails  would  not 
draw  in  the  course  that  they  were  then  run- 
ning." And  the  other  libel  alleged  that  on  the 
day  after  the  loss  the  master  and  crew  of  the 
Eldorado  returned  on  board  of  her,  and  pro- 
ceeded to  strip  the  wreck,  "and  save  from  it 
all  that  could  be  saved  of  her  sails,  rigging, 
etc."  And  each  answer  alleged  that  after  the 
storm  began  the  master  of  the  tug  signaled  the 
barges  "to  make  sail,  and  get  their  anchors 
ready." 

The  master  of  the  tug,  having  no  authority 
to  decide,  as  between  a  barge  and  her  cargo, 
what  part  shall  be  sacrificed  for  the  safety  of 
the  rest,  and  thereby  to  subject  what  is  saved 
to  contribute  in  general  average  for  what  is 
lost,  can  surely  have  no  greater  authority,  by 
abandoning  all  the  barges  with  their  cargoes, 
to  subject  the  tug  to  a  general  average  con- 
tribution. 

The  fact  that  the  sum  to  be  paid  to  the  tug 
for  towing  each  barge  was  measured  by  a  cer- 
tain proportion  of  the  freight  to  be  earned  by 
^  that  barge  is  immaterial.     It  did  not  create  a 
o*partnerBhip  between  the  owners  of  the  tug 
•  and  the  owners  of  *  the  barges.    Meehan  v. 
Valentine,  145  U.  S.  611,  12  Sup.  Ot  972.  Nor 
could  it  have  the  effect  of  combining  the  tug 
and  the  barges  into  a  single  maritime  adven- 
ture, within  the  scope  of  the  law  of  general 
average. 

For  the  reasons  above  stated,  this  court  con* 
curs  in  the  opinion  expressed  in  this  case  by 
Mr.  Justice  Brown,  when  district  Judge,  that 
"the  law  of  general  average  is  confined  to 
those  cases  wherehi  a  voluntary  sacrifice  is 
made  of  some  portion  of  the  ship  or  cargo  for 
the  benefit  of  the  residue,  and  that  It  has  no 
application  to  a  contract  of  towage."  19  Fed. 
272. 
Question  certified  answered  in  the  negative. 

Mr.  Justice  BROWN  took  no  part  in  this  de- 
cision. 


(167  U.  s.  681) 

MACKAI/L   V. 


WILLOUGHBY. 


(May  24,  1897.) 

Noe.  274,  281. 

Attoukbt  and  Ci.iKNT— Contract  Ltbit. 

M.,  being  plaintiff  in  suit  No.  8,118,  against 

R.,  and  defendant  in  suit  No.  2,373,  brouglit  by 

R.,  agreed  with  W.,  liis  attorney  in  both  suits, 

to  pay  him  for  his  services,  in  addition  to  what 

he  nad  received,  a  sum  equal  to  50  per  cent,  of 

such  money  as  mipht  be  adjudged  *'by  way  of 

mesne  profits,  damages,  and  costs"  in  suit  No. 

8,118,  W.,  in  any  event,  to  have  as  much  as 

S5,000,  and  to  have  a  lien  therefor  upon  "said 

judgment  and   property   as  may   be  recovered" 

gainst  R.    The  bill  m  No.  8,118  was  dismissed 


for  laches,  bnt,  as  a  result  •f  ths  Judgmoit  fai 
No.  2,878,  R.  abandoned  bb  daun  to  the  prop- 
erty involved  in  No.  8,118,  and  M.  took  and  has 
retained  possession.  Hdd  that,  within  the  mean- 
ing of  the  contract,  Bi.  ''recovered"  the  property 
through  W.'s  services,  and  W.  was  entitled  to  a 
lien  thereon  for  $5,000,  which  was  a  certain,  and 
not  a  contingent,  fee. 

Appeals  from  the  Court  of  Appeals  of  the^ 
District  of  Columbia.  g 

•in  May,  1892,  Westel  WlllouglAy  filed  a  bill? 
of  complaint  in  the  supreme  court  of  the  Dis- 
trict of  Columbia  against  Brooke  Mackall,  the 
Mutual  Fhre  Insurance  Company,  Samuel  C. 
Wilson,  trustee,  and  Leonard  Ma^ykaJl,  trustee, 
and  Oliver  Thompson,  trustee.  The  principal 
object  of  the  bill  was  to  establish  an  alleged 
indebtedness  of  Brooke  Mackall  to  the  com- 
plainant, and  to  charge  such  indebtedness  on 
certain  land  situated  in  the  city  of  Washing- 
ton. To  this  bill  a  demurrer  was  filed  on 
the  part  of  Brooke  Mackall,  which  was  sus- 
tained, and  a  decree  was  entered  that  the  bill 
be  dismissed.  On  appeal  to  the  court  of  ap- 
peals of  the  District  of  Columbia  at  Novem- 
ber term,  1888,  the  decree  of  the  supreme 
court  of  the  District  was  reversed,  and  the 
cause  was  remanded  to  that  court  for  further 
proceedings.  The  other  d^endants  disdaJm- 
ed,  and  proceedings  against  them  were  dls- 
conthiued,  but  Brooke  Mackall  answered  and 
filed  a  cross  bllL  The  cause  was  put  aX  Is- 
sue and  evidence  adduced.  On  May  29,  1894, 
the  supreme  court  of  the  District,  upon  final 
hearing,  dismissed  the  original  bill  and  the 
cross  bill,  but  without  prejudice  to  a  certain 
action  at  law  pending  between  the  parties.  On 
January  24,  1895,  a  mandate  was  Issued  by 
the  court  of  appeals  of  the  District,  reciting 
that  the  decree  of  the  supreme  court  of  the 
District  had  been  reversed,  and  remanding 
the  cause  to  that  court  with  directions  to 
pass  a  final  decree  in  conformity  with  the 
opinion  of  the  court  of  appeals. 

In  the  supreme  court  of  the  District,  on 
January  30,  1895.  a  final  decree  was  entered, 
adjudging  an  indebtedness  of  Brooke  Mackall 
to  the  complainant  in  the  sum  of  $5,000,  with 
interest   from    November  24,   1884,   and  de- 
creeing that  the  same  was  a  lien  upon  the 
land  described  In  the  bill,  and  that  said  land 
be  sold,  etc.     On  February  7,  1805.  an  appeal  c» 
was  taken  from  this  decree  to  the  court  ofg 
appeals,*  which  court,  on   motion,   dismissed* 
said  appeal  on  May  17,  1895.    5  App.  D.  O. 
162. 

It  appears  by  the  record  that  on  January 
23,  1895,  the  defendant  moved  hi  the  court  of 
appeals,  at  No.  361,  January  term  of  that 
court,  for  allowance  of  an  appeal  from  the 
decree  of  the  court  of  appeals,  entered  In  Jan- 
uary, 1895,  to  the  supreme  court  of  the  United 
States,  and  this  appeal  appears  to  have  been 
allowed  on  May  8,  1895,  and  constitutes  No. 
274,  October  7,  1896,  of  the  records  of  this 
court.  An  appeal  from  the  decree  of  the  court 
of  appeals  of  April  23, 1895  (6  App.  D.  C.  125). 
dismissing,  on  motion,  the  appeal  to  that 
court,  was  taken  on  April  23,  1895,  and  con* 


MACKALL  T.  WILLOUGHBY. 


MS 


fldtoteB  No.  281,  October  term,  1880,  on  the 
noordB  of  this  court. 


Henry  B.  Davis,  for  appellant 
ney,  for  appellee. 


Bir- 


Mr.  Justice  SHIRAS,  after  stating  the  facts 
In  the  foregoing  language,  delivered  the  opin- 
ion of  the  court 

The  vital  question  depends  for  Its  answer  on 
the  interpretation  to  be  given  to  the  contract 
between  the  parties.  It  Is  In  the  following 
words  and  figures: 

'This  agreement  made  this  10th  day  of 
April,  1883,  between  Brooke  MackaH,  Jr.,  and 
Westel  Willoughby,  witnesseth: 

"That  whereas,  the  said  W.  Willoughby  has 
been  for  a  considerable  period  acting  as  coun- 
sel in  the  case  of  Albert  Richards  and  others 
V.  Brooke  llackall  and  others,  No.  2,873,  in 
equity,  in  the  supreme  court  of  the  District 
of  Columbia,  and  which  Is  now  pending  be- 
fore the  supreme  court  of  the  United  States, 
for  the  defendants  in  said  suit;  and  whereas, 
he  is  counsel  for  the  plaintiff  In  the  case  of 
Brooke  Mackall,  Jr.,  v.  Alfred  Richards  and 
others,  in  equity,  No.  8,118  hi  the  supreme 
court  of  the  District  of  Columbia,  and  he  is 
also  counsel  for  the  defendant  in  the  case  of 
^  Leonard  Mackall  and  others  v.  Brooke  Mack- 
g  all,  Jr.,  No.  8,038,  In  equity,  in  said  court: 
•  •"Now,  therefore,  in  consideration  of  the 
services  of  said  W.  Willoughby  as  such  coun- 
sel, performed  and  to  be  performed,  he  here- 
by agreeing  to  conduct  the  said  above-men- 
tioned suit  of  Richards  and  others.  No.  2,373, 
to  a  final  termination  and  adjudication  by  the 
court  of  last  resort  to  the  best  of  his  ability 
as  such  counsel,  the  said  Brooke  Mackall,  Jr., 
hereby  agrees  to  allow  And  pay  to  him,  as 
compensation  for  such  services,  In  addition  to 
what  has  already  been  received  by  him,  a 
sum  equal  to  fifty  per  cent,  of  such  money 
as  may  be  adjudged  to  the  said  B.  Mackall, 
Jr.,  as  aforesaid,  and  which  may  be  recovered 
in  said  suit  of  Brooke  Mackall,  Jr.,  v.  Rich- 
ards and  others.  In  equity.  No.  8,118,  by  way 
of  mesne  profits,  damages,  and  costs,  pro- 
vided that,  If  such  fifty  per  cent  be  less  than 
$5,000,  the  said  W.  Willoughby  shall  have 
such  sum  of  $5,000,  and  the  said  W.  Wil- 
loughby shall  have  a  Hen  therefor  upon  said 
Judgment  and  property  as  may  be  recovered 
against  the  said  Alfred  Richards;  and  the 
above  compensation  shall  be  received  by  the 
said  W.  Willoughby  In  full  satisfaction  for 
his  services  in  the  aforesaid  matters  in  contro- 
versy as  counsel,  he  to  have  no  other  compen- 
sation for  such  services. 

"It  is  provided,  further,  that  if  said  causes 
Noe.  8,088  and  8,118  are  not  finally  deter- 
mined in  the  court  sitting  in  special  term,  and 
an  appeal  is  taken,  for  such  services  as  may 
be  necessary  in  appellate  courts  an  additional 
compensation  shall  be  allowed,  which  shall 
hereafter  be  agreed  upon  by  the  parties,  and 
be  shall  also  be  allowed  an  additional  com- 
pensation for  services  in  No.  2,373,  which  may 


be  necessary  after  the  dedslon  oC  the  su- 
preme court  of  the  United  States  upon  the 
points  now  pending  therein."* 

The  construction  put  upon  this  agreement 
by  the  complainant  is  that  he  was  entitled, 
on  performing  the  services  which  he  thereby 
agreed  to  render,  to  have  a  fee  of  not  less 
than  five  thousand  dofiars,  and  to  have  the 
same  declared  a  lien  upon  all  the  property 
that  may  have  been  recovered  in  the  three 
cases  named  in  said  agreement  as  Nos.  2,373, 
8,118,  and  8,181  on  the  docket  of  the  supreme 
court  of  the  District  of  Columbia,  in  which 
he  had  acted  as  counsel  for  the  defendant, 
Brooke  MackalL 

*The  theory  of  the  defendant  is  that  the  com- 
pensation, in  addition  to  what  he  had  al- 
ready received,  was  exclusively  contingent  up- 
on recovery  in  cause  No.  8,118;  that  it  was 
to  be  a  sum  equal  to  50  per  cent  of  such 
recovery;  and  that  the  lien  contemplated  was 
to  be  upon  the  property  recovered  in  that 
cause,  and  upon  that  property  only.  And  he 
now  contends  that,  as  there  was  no  recovery 
in  No.  8,118,  the  complainant  was  entiUed  tx> 
nothing,  and  his  bill  should  have  been  dis- 
missed. 

The  litigation  mentioned  and  contemplated 
hi  the  agreement  was  over  lot  7,  in  square  223, 
in  the  dty  of  Washington.  On  a  portion  of 
the  lot  was  erected  a  buildUig  known  as  the 
"Palace  Market"  One  Richards,  who  had 
furnished  material  for  its  construction,  filed 
a  mechanic's  Hen  thereon  and  on  the  lot  on 
which  it  stood.  In  proceedings  to  enforce 
payment  of  this  lien,  a  sale  was  had  by  the 
marshal,  at  which  sale  Richards  became  the 
purchaser.  The  marshal's  deed  to  Richards 
described  the  property  sold  as  follows:  "Be- 
ginning at  the  northeast  comer  of  said  square, 
and  running  thence  south  forty-four  feet; 
thence  westerly  to  the  west  end  of  the  lot; 
thence  in  a  northerly  direction  with  the  west 
line  thereof  to  the  north  line  of  said  lot; 
then  with  said  northerly  line  to  the  place  of 
beginning." 

Cause  No.  2,373  was  a  bill  filed  by  creditors 
of  Mackall,  Including  Richards,  seeking  to 
subject  to  sale  for  the  satisfaction  of  their 
judgments  all  of  the  lot  No.  7  not  before  sold 
by  the  marshal  of  the  District  to  Richards, 
and  asserting  that  Mackall  had  such  an  inter- 
est therein  as  rendered  it  liable  to  the  satisfac- 
tion of  such  judgments  On  May  1,  1873,  the 
court  adjudged  and  decreed  as  follows:  "That 
the  title  to  said  real  estate  in  the  proceedings 
in  the  said  cause  mentioned— that  is  to  say,  to 
all  of  lot  numbered  seven,  in  square  numbered 
two  hundred  and  twenty-three,  in  the  city  of 
Washington,  not  heretofore  sold  by  the  mar- 
shal of  the  District  of  Columbia  to  the  com- 
plainant Alfred  Richards— is  vested  in  the  de- 
fendant, Brooke  Mackall,  Jr.,"  and  appointed 
trustees  to  sell  the  same.  Upon  exceptions  to 
the  sale  and  report  thereof  by  the  trustees,  tbei 
court  sustained  the  exceptions  on  the  ground! 
of  the  imperfect*description  of  the  property  to 
be  sold,  and  subsequently  dhrected  another  sale 
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of  *^an  that  portion  of  lot  seyen.  In  aqoare  223, 
In  the  city  of  Washington^  lying  south  of  a  line 
drawn  from  a  point  on  the  line  of  Fourteenth 
Rtroet,  northwost,  wostwardly  and  parallel 
with  New  York  avenue,  to  the  west  line  of  the 
said  lot  seven.  This  order  is  made  without 
passing  upon  the  validity  of  the  said  marshal's 
Fale." 

These  exceptions  were  filed  on  behalf  of 
Mackall  by  Willoughby.  From  the  decree  of 
the  general  term  affirming  this  decree  of  sale 
an  appeal  was  taken  to  this  court,  where  It 
was  held  that  the  part  sold  to  Richards  in  the 
mechanic's  lien  proceedings  was  only  the  part 
of  the  lot  upon  which  the  Palace  Market  stood. 
112  U.  S.  3G9,  5  Sup.  Ct  170. 

Upon  this  decision  Mackall  paid  the  Judg- 
ment creditors,  and  there  was  no  sale  of  any 
part  of  the  lot  to  satisfy  them.  The  result, 
therefore,  of  case  No.  2,373,  was  that  Rich- 
ards' title,  derived  from  his  purchase  under 
the  mechanic's  lien  proceedings,  was  restrict- 
ed to  the  Palace  Market  and  that  portion  of 
the  lot  on  which  it  stood,  and  that  Mackall's 
title  was  affirmed  to  the  rest  of  the  lot. 

In  the  meantime,  on  April  11,  1882,  cause 
No.  8,118  had  been  Instituted.  It  was  a  suit 
In  equity,  the  object  of  which  was  to  recover 
possession  of  that  part  of  lot  7  which  had  been 
sold  to  Richards  by  the  marshal  In  1870,  and 
also  to  recover  the  mesne  profits  while  Rich- 
ards had  been  In  possession.  The  court  below 
in  special  term  dismissed  the  bill;  but  that  de- 
cree was  reversed  in  general  term,  the  sale 
and  conveyance  by  the  marshal  to  Richards 
being  set  aside  as  void  and  of  no  effect  As 
between  the  parties  to  the  suit,  Mackall  was 
declared  to  be  the  owner  of  the  property,  with 
a  right  to  have  the  legal  title  conveyed  to  him, 
upon  his  paying  Richards'  claim  as  Judgment 
creditor,  as  well  as  his  disbursements  in  con- 
nection with  said  premises.  The  ground  upon 
which  the  general  term  proceeded  was  that  on 
account  of  the  ambiguity  and  uncertainty  in 
the  description  of  the  property,  both  in  the  ad- 
vertisement and  in  the  marshal's  deed,  the  sale 
could  not  be  sustained.  Mackall  v.  Richards, 
fc.2Mackey,  271. 

S  From  this  decree  an  appeal  was  taken  to  this 
•  court,  by  •which  on  January  0,  1888,  the  de- 
cree below  was  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  bill,  the 
court  holding  that  the  complainant  was  guilty 
pf  laches,  and  refusing  relief  on  that  ground 
alone.  Richards  v.  Mackall,  124  U.  S.  183,  8 
Sup.  Ct  437. 

It  appears  that  after  the  decision  of  this 
court  in  112  U.  S.  3G9,  5  Sup.  Ct  170,  restrict- 
ing Richards*  title  to  that  portion  of  the  lot  on 
which  the  Palace  Market  stood,  Richards  re- 
garded that  decision  as  final,  and  abandoned 
all  claim  except  to  that  part  of  the  lot  actually 
occupied  by  that  building,  and  that  Mackall 
took  and  remained  In  possession  ever  since. 


Upon  this  state  of  facts  the  court  «f  appeals* 

Interpreted  the  agreement  as  providing  that 
Wllloughby  was  to  receive  a  fee  of  not  lesa- 
than  $5,000,  and  to  have  the  same  declared  a 
lien  upon  all  the  property  recovered  in  the 
cases  named  in  the  agreement,  and  In  which- 
he  had  acted  as  counsel  for  Mackall. 

The  conclusion  of  that  court  was  thus  ex- 
pressed: 

"Whilst  WiUoughby's  right  to  a  fee  for  all' 
this  litigation  is  not  now  denied,  it  is  contend- 
ed that  his  lien  therefor  is  limited  to  such 
property  as  was  actually  recovered,  and  can- 
not attach  to  this  lot  or  any  part  of  it,  because^ 
it  was  not  actually  recovered  in  any  of  said* 
suits,  the  only  suit  for  actual  recovery  being- 
No.  8,118  aforesaid,  which  was  defeated,  as- 
we  have  seen.  We  think  that  the  word  "re- 
covered* should  not  be  so  restricted  in  its  mean- 
ing. There  is  no  reason  why  the  agreemoit 
should  not  be  liberally  construedL  Its  object 
was  to  give  Wllloughby  a  lien  on  the  property 
which  might  be  recovered— that  is  to  say,  se* 
cured  or  realized— by  and  through  the  litiga- 
tion conducted  by  him,  offensive  and  defensive. 
Richards,  recognizing,  as  he  was  bound  to  do, 
that  the  title  to  the  lot,  outside  the  walls  of 
the  building,  had  been  settled  adversely  to  his 
claim,  abandoned  any  possession  he  might 
have  had  and  submitted  it  to  MackalL  Mack- 
all entered  without  opposition,  and  has  since 
held  peaceable,  undisturbed,  and  unquestioned 
possession.  In  the  general  sense  of  the  word,g^ 
he  actually  recovered  his  land  through  theg 
servlces^rendered  by  Wllloughby  in  cause  No.» 
2,373.  He  failed  of  recovery  in  8,118,  through 
which  he  lost  the  title  to  the  Palace  Market 
lot,  and  Wllloughby  the  contingent  interest  in 
the  mesne  profits  expected  to  be  recovered 
therein,  in  addition  to  the  land.  WiUoughby'a 
fee  to  the  extent  of  the  |5,000  claimed  was  not 
contingent,  but  certain  and  fixed.  Having  as 
a  matter  of  fact,  through  success  in  No.  2,373, 
settled  the  title  to  a  very  valuable  part  of  the 
lot,  and  enabled  Mackall  to  retake  peaceable 
possession  thereof  without  further  litigation 
necessary  to  assure  him  therein,  we  think  hia 
lien  attached  thereto  under  the  construction  of 
his  contract  declared  on  the  former  appeal,. 
and  which  is  adhered  to.*' 

We  have  not  overlooked  the  ingrenious  argu- 
ment of  the  counsel  for  the  appellant,  based 
on  the  phraseology  of  a  prior  agreement,  and 
on  statements  of  the  briefs  filed  on  behalf  of 
Mackall,  in  the  case  of  Richards  v.  Mackall; 
but,  even  if  it  were  open  for  us  to  regard 
those  papers,  we  do  not  perceive  that  they 
clearly  point  to  a  different  construction  of  the 
present  agreement  than  that  imported  by  its 
own  terms. 

Upon  the  whole,  we  accept  the  interpreta- 
tion put  upon  the  contract  by  the  court  of  ap- 
peals as  a  reasonable  one,  and  the  decree  of 
the  court  of  appeals  is  affirmed. 
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SHAPLEIGH  T.  CITY  OP  SAN  ANGELO. 

(May  21,  1897.) 

No.  287. 

MuxTcrpAL   Corporations— Debts  or   Corpora- 
tion Irkboularlt  Organized— Etvect  ot  Dis- 

BOLUTION— StaTUTB     IMPAIRING    OBLIGATION     OW 

Contract. 

1.  The  doctrine  that  where  a  municipal  corpo- 
ration is  wholly  void  ab  initio,  as  being  created 
without  warrant  of  law,  it  can  create  no  debts, 
does  not  apply  to  the  case  of  an  irregularly  or- 
ganized corporation,  which  has  obtained,  by  com- 
pliance vdth  a  general  law  authorizing  the  for- 
mation of  munidpal  corporations,  an  organization 
valid  as  against  everybody  except  the  state  act- 
ing by  direct  nroceedings.  Such  an  organization 
is  merely  voidable,  and,  if  the  state  refrains 
from  acting  until  after  debts  are  created,  the 
obligations  are  not  destroyed  by  a  dissolution  of 
the  corporation,  but  they  devolve  upon  the  new 
corporation  which  succeeds  by  operation  of  law 
to  the  property  and  improvements  of  its  prede- 
cessor, though  the  new  corporation  includes  less 
territory  than  the  old. 

2.  If  the  act  of  April  13,  1891  (Gen.  Laws 
Tex.  1891,  c.  77,  p.  95),  as  to  the  reincorporation 
of  cities  and  towns,  be  construed  as  requiring  a 
vote  of  the  taxpayers  in  favor  of  assuming  the 
debts  of  the  old  corporation  before  the  new  cor- 
poration can  be  held  therefor,  it  impairs  the  ob- 
ligation of  contracts  then  existing  wnereby  debts 
had  been  created  by  cities  for  which,  upon  re- 
incorporation, the  new  corporation  would  have 
been  liable  without  any  sndi  vote. 

3.  The  official  action  and  character  of  the 
mayor  and  secretary  in  signing  and  sealing  mu- 
nicipal securities  cannot  be  challenged  on  the 
ground  that  the  corporation  was  irregularly  form- 
ed, the  corporation  being  competent,  notwith- 
standing its  irregular  organization,  to  contract 
for  munidpal  purposes. 

In  Error  to  the  Circuit  Court  of  the  United 
5  States  for  the  Western  District  of  Texas. 

•  "This  was  an  action  brought  by  Augustus  F. 
Shapleigh,  a  citizen  of  the  state  of  Missouri, 
against  the  city  of  San  Angelo,  a  city  incorpo- 
rated on  February  10,  1892,  under  the  laws 
of  the  state  of  Texas.  The  plalntiff*s  amend- 
ed petition  filed  in  the  circuit  court  of  the 
United  States  for  the  Western  district  of  Tex- 
as on  March  9,  1805,  contained  two  counts,— 
the  first  asking  judgment  for  the  amount  of 
certain  unpaid  coupons  for  interest  on  bonds 
issued  by  a  munlciiml  organization  styled  *'the 
city  of  San  Angelo,"  which,  from  January  18» 
18S9,  to  December  15,  1801,  exercised  the  pow- 
ers of  au  incorporated  city  within  the  terri- 
torial limits  inclusive  of  all  the  territory  after- 
wards embraced  within  the  limits  of  the  de- 
fendant coi-poratlon;  and  the  second  count 
seokinir  to  recover,  as  money  had  and  received 
to  the  use  of  the  plaintllF,  the  amount  paid  by 
III  111  for  the  bonds. 

The  essential  allegations  of  the  first  count 
>Mie  tliat  on  .Tanuaiy  18,  1880,  the  county 
Jiid^e  of  the  county  of  Tom  Green,  Tex.,  made 
iui  entry  upon  the  records  of  the  commission- 
oi-s'  court  of  the  said  county  setting  forth  that 
the  Inhabitants  of  the  town  of  San  Angelo,  in 
that  county,  were  then  and  there  Incorporated 
^as  a  city,  within  certain  described  bounda- 
jrrlef*:    that  on  the  said  date  the  city  contained 

•  morp*t)ian  l.O(X)  inliabitants;  that  Immediate- 
ly after  that  date  an  election  was  held  in  the 


city,  pursuant  to  an  order  of  the  coontj  Judge, 
at  which  election  a  mayor,  a  marshal,  and 
five  aldermen  were  chosen,  who  thereupon  or- 
ganized a  government  for  the  dtj,  and  en- 
tered upon  the  performance  of  their  duties  as 
such  ofQcers;  that  on  May  16,  1889,  the  city 
council  passed  an  ordinance  entitled  "An  ordi- 
nance authorizing  the  issuing  of  bonds  for  the 
purpose  of  improving  the  streets  and  public 
highways  in  the  city  of  San  Angelo,  and  to 
provide  for  the  interest  and  create  a  sinking 
fund  for  the  principal  of  said  bonds,"  empow- 
ering the  mayor  and  secretary  of  the  city  to 
execute,  under  the  corporate  seal,  coupon 
bonds  of  the  denomination  of  $1,000  each,  and 
to  negotiate  the  same,  and  providing  that  for 
the  payment  of  Interest  on  the  bonds,  and  to 
create  a  sinking  fond  for  the  redemption  of 
the  same,  there  should  be  levied  and  collected 
an  annual  ad  valorem  tax  on  all  property  with- 
in the  city  at  the  rate  of  25  cents  on  the  $100 
of  valuation;  that  In  pursuance  of  the  ordi- 
nance the  mayor  signed  and  the  secretary 
countersigned  10  bonds,  and  the  mayor  sold 
the  same,  sealed  with  the  corporate  seal  of 
the  city;  that  attached  to  each  of  the  bonds 
were  40  coupons,  each  for  the  sum  of  $30,  or 
one  semiannual  installment  of  interest;  that 
before  the  bonds  were  issued  the  mayor  for- 
warded the  same  to  the  comptroller  of  public 
accounts  of  the  state  of  Texas,  who  regis- 
tered the  same  in  a  book  kept  for  the  purpose 
in  his  office,  and  indorsed  upon  each  of  the 
bonds  his  certificate  that  the  same  was  so 
registered;  that  at  the  time  the  bonds  were 
issued  the  assessed  value  of  the  property  In 
the  city  amounted  to  $1,500,000,  and  that  the 
bonds  were  issued  and  their  proceeds  used  for 
the  purpose  of  making  streets  in  the  city.  It 
was  further  stated  that  at  the  fall  term,  1890, 
of  the  district  court  of  the  said  county,  the 
county  attorney,  at  the  instance  of  a  citizen 
and  taxpayer  of  the  city,  filed  an  informa- 
tion against  the  mayor  and  the  members  of  the 
city  council  of  said  dty,  alleging  that  the  city 
was  never  legally  incorporated,  and  that  the 
defendants  were  unlawfully  exercising  the 
functions  of  such  officers,  and  praying  that^ 
the  defendants  might  be  cited  to  appear  and^ 
show*  cause  why  they  should  not  be  ousted* 
from  office,  and  that  the  incorporation  of  the 
city  might  be  declared  null  and  void;  that 
thereupon  proceedings  were  had  in  the  said 
court  which  resulted  in  the  entry  of  a  decree 
on  December  15,  1891,  ousting  the  said  de- 
fendants from  their  said  offices,  and  declaring 
the  incorporation  of  the  city  of  San  Angelo 
null  and  void.  It  was  further  alleged  that  on 
February  10,  1892,  the  defendant  city  was 
duly  incori)orated  within  certain  described 
boundaries;  that  the  territory  of  the  new  cor- 
poration was  all  embraced  within  the  bound- 
ary lines  of  the  old  organization,  and,  although 
smaller  In  area  than  the  territory  of  that  or- 
ganization, included  all  the  lands  thereof  ac- 
tually occupied  and  inhabited  as  a  town,  and 
all  the  streets  and  public  buildings  of  the  old 
city.    The  plaintlfit  averred  that  he  was  the- 
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bearer  and  owner  of  00  of  the  coupona  at- 
tached to  the  said  bonds,  which  were  due  and 
unpaid,  and  asked  Judgment  for  the  sum  of 
$1,800,  with  Interest  on  the  amount  of  each 
of  the  coupons  from  the  maturity  thereof. 

In  the  second  count  the  plaintiff  r^eated 
the  above  allegations,  and  further  alleged  that 
prior  to  December  15, 1891,  the  city  of  San  An- 
gelo,  as  first  organized  In  1889,  sold  and  de- 
livered the  said  10  bonds  to  certain  persons 
residing  in  St.  Louis,  Mo.,  for  the  sum  of  $10,- 
000;  that  the  proceeds  of  the  sale  were  used 
by  the  said  city  of  San  Angelo  in  making  Its 
streets;  that  thereafter  the  said  persons  sold, 
for  valuable  consideration,  some  of  the  bonds 
to  the  plaintiff,  and  the  remaining  ones  to  cer- 
tain other  persons,  from  whom  the  plaintiff 
subsequently  purchased  the  same;  that  the 
plaintiff  thus  became  the  owner  of  all  of  the 
bonds,  and  of  the  entire  claim  against  the  de- 
fendant on  account  thereof  as  for  money  had 
and  received  to  the  plaintiff's  use.  Upon  this 
cause  of  action  the  plaintiff  asked  Judgment 
for  the  sum  of  $10,000,  with  interest 

The  defendant  filed  its  second  amended  an- 
swer on  April  2,  1895,  which  contained  vari- 
ous averments  of  fact,  a  denial  of  all  the  es- 
sential allegations  of  the  petition,  defenses  in 
the  nature  of  pleas  of  non  est  factum  and  of 
the  statute  of  limitations,  and  a  demurrer,  of 
s  which  nine  special  causes  were  stated.  Two 
gof  the  causes  of  demurrer  were  as  follows: 
*  *  "(2)  Because  the  said  amended  petition 
shows  that  the  corporation  which  Is  alleged  to 
have  issued  the  bonds  the  Interest  of  which 
is  the  subject-matter  of  this  suit  had  been,  be- 
fore the  institution  of  the  same,  declared  null 
and  void  by  a  court  of  competent  Jurisdiction, 
and,  as  shown  by  the  allegations  of  said  fact, 
was  null  and  void,  and  that  said  corporation 
as  organized  In  1889  has,  therefore,  ceased  to 
exist  and  was.  in  fact  void;  and  said  peti- 
tion falls  to  show  or  aver  that  any  subsequent 
corporation  has  ever  assumed  the  debt  sued 
upon,  or  become  liable  for  the  payment  of 
same,  or  that  the  requisite  number  of  quali- 
fied voters  of  the  city  of  San  Angelo  ever  at 
any  election  voted  in  favor  of,  or  received  any 
property  of,  the  old  corporation,  or  ever  voted 
to  assume  or  pay  for  the  debt  of  the  old  or 
defunct  corporation  of  the  city  of  San  Angelo; 
and  said  petition  wholly  fails  to  show  that  the 
necessary  and  proper  elections,  and  each  of 
them,  were  held  as  a  prerequisite  to  any  lia- 
bility of  said  defendant." 

•*(4)  Because  said  amended  petition  shows 
that  the  tenitorj'  included  in  the  corporation 
of  1880  was  entirely  different  from  that  em- 
braced In  the  new  corporation  of  1892,  and 
which  is  covered  by  the  defendant  in  this  suit 
and  fails  to  state  any  facts  which  would  make 
said  last  Incorporation  liable  for  said  bonds 
and  interest  or  the  debts  of  the  old  and  first 
incorporation  mentioned  therein." 

Replication  having:  been  filed  by  the  plain- 
tiff, to  which  the  defendant  demurred,  the 
case  was  heard  in  the  said  circuit  court  upon 
the  demurrer  to  the  amended  petition,  and  on 


April  5,  1896,  the  demurrer  as  to  the  Mcood 
and  fourth  specifications  was  sustained.  The 
plaintiff  elected  to  abide  by  the  amended  peti- 
tion, and  subsequently,  Judgment  having  been 
entered  In  favor  of  the  defendant,  he  sued  out 
a  writ  of  error,  bringing  the  case  here. 

T.  K.  Sklnker,  for  plaintiff  In  error. 


Mr.  Justice  SHIItAS,  after  stating  the  tncts 
in  the  foregoing  kinguage,  delivered  the  opin-^ 
Ion  of  the  court  g 

*In  January,  1889,  the  city  of  San  Angelo*. 
was  existing  and  acting  as  an  organlssed  mu- 
nicipal coiporatlon,  with  a  mayor,  a  board  of 
aldermen,  and  other  functionaries.  In  pursu- 
ance of  an  ordinance  of  the  city  council.  In 
May,  1889,  there  were  issued  the  bonds  in 
question  in  this  case.  It  was  not  denied  that 
the  proceedings  were  regular  in  form,  that  the 
bonds  were  duly  executed  and  registered  as 
required  by  law,  that  the  proceeds  of  their 
sale  were  properly  applied  to  improving  the 
streets  and  public  highways  of  the  city,  and 
that  the  plaintiff  was  a  bona  tide  holder  for 
value. 

As  things  then  stood,  it  is  plain  that  the  city 
could  not  have  set  up,  to  defeat  its  obliga- 
tions, any  supposed  irregularity  or  Illegality  in 
its  organization.  The  state,  being  the  creator 
of  municipal  corporations,  is  the  proper  party 
to  Impeach  the  validity  of  their  creation.  If 
the  state  acquiesces  in  the  validity  of  a  munici- 
pal corporation,  its  corporate  existence  cannot 
be  collaterally  attacked. 

This  is  the  general  rule,  and  It  is  recognized 
In  Texas:  **If  a  muncipallty  has  been  Illegally 
constituted,  the  state  alone  can  take  advan- 
tage of  the  fact  In  a  proper  proceeding  Insti- 
tuted for  the  purpose  of  testing  the  validity 
of  Its  charter."  Graham  v.  City  of  Green- 
ville, 67  Tex.  62,  2  S.  W.  T42. 

But  in  1890,  at  the  fall  term  of  the  district 
court  of  Tom  Green  county,  an  Information 
was  filed  by  the  county  attorney  against  nam- 
ed persons,  who  were  exercising  and  perform- 
ing the  duties,  privileges,  and  functions  of  a 
mayor,  and  city  council  of  the  city  of  San 
Angelo,  claiming  the  same  to  be  a  city  duly 
and  legally  incori>orated  under  the  laws  of  the 
state,  and  alleging  that  said  dty  was  not  le- 
gally incoi*porated,  and  that  said  named  per- 
sons were  unlawfully  exercising  said  func- 
tions. Such  proceedings  were  had  that  on  De- 
cember 15,  1801,  the  said  district  court  entered 
a  decree  ousting  the  said  persons  from  their 
said  offices,  and  adjudging  that  the  incorpora- 
tion of  said  city  of  San  Angelo  be,  and  the 
same  was  thereby,  abolished,  and  declared  to 
be  null  and  void.  The  record  does  not  dis- 
tinctly disclose  the  ground  upon  which  the 
court  proceeded  in  disincori)orating  said  city,ei 
but  enough  appears  to  Justify  the  inference^ 
that  the  incorporation*lncluded  within  its  lim-* 
its  unimproved  pasture  lands,  outside  of  the 
territory  actually  inhabited,  and  that  the  in- 
corporation was  declared  invalid  for  that  rea- 
son. Digitized  by  CjOOgle 
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Subseqnenfly,  on  February  10, 1892,  the  city 
of  San  Angelo  was  again  Incorporated,  ex- 
cluding the  unimproved  lands,  but  Including 
all  the  Improved  part  of  the  prior  Incorporation, 
and  In  which  existed  the  streets  and  highways 
In  the  construction  of  which  the  proceeds  of 
the  said  bonds  had  been  expended. 

What  was  the  legal  effect  of  the  dlslncorpo- 
ratlon  of  the  city  of  San  Angelo  and  of  its 
subsequent  reincorporation  as  respects  the 
bonds  In  suit?  Did  the  decree  of  the  district 
court  of  Tom  Green  county,  abolishing  the 
city  of  San  Angelo  as  incorporated  In  1889, 
operate  to  render  Its  incorporation  void  ab  ini- 
tio, and  to  nullify  all  its  debts  and  obligations 
created  while  its  validity  was  unchallenged? 
Or  can  It  be  held,  consistently  with  legal  prin- 
ciples, that  the  abolition  of  the  city  govern- 
ment as  at  first  organized,  because  of  some 
disregard  of  law,  and  its  reconstruction  so  as 
to  Include  within  its  limits  the  public  improve- 
ments for  which  bonds  had  been  issued 
during  the  first  organization,  devolved  upon 
the  city  so  reorganized  the  obligations  that 
would  have  attached  to  the  original  city  if  the 
state  had  continued  to  acquiesce  In  the  valid- 
ity of  Its  incorporation? 

Such  a  question  was  presented  In  Broughton 
V.  Pensacola,  93  U.  S.  266,  and  was  answered 
In  the  following  language: 

'^Although  a  municipal  corporation,  as  far 
as  It  is  invested  with  subordinate  legislative 
powers  for  local  purposes.  Is  a  mere  instru- 
mentality of  the  state  for  the  convenient  ad- 
ministration of  government,  yet,  when  author- 
ized to  take  stock  In  a  railroad  company,  and 
issue  its  obligations  in  payment  of  the  stock, 
it  Is  to  that  extent  to  be  deemed  a  private 
corporation,  and  Its  obligations  are  secured 
by  all  the  guaranties  which  protect  the  en- 
gagements of  private  individuals.  The  inhi- 
bition of  the  constitution,  which  preserves 
against  the  interference  of  a  state  the  sacred- 
ness  of  contracts,  applies  to  the  liabilities  of 
municipal  corporations  created  by  its  permis- 
00  sion;  and,  although  the  repeal  or  modification 
S  of  the  charter  of  a  corporation  of  that  kind  is 
•  not  within  the  InliiblUon,  yet 'It  will  not  be 
admitted,  where  Its  legislation  Is  susceptible  of 
another  construction,  that  the  state  has  In  this 
way  sanctioned  an  evasion  of  or  escape  from 
liabilities  the  creation  of  which  It  authorized. 
When,  therefore,  a  new  form  Is  given  to  an 
old  municipal  corporation,  or  such  a  corpora- 
tion is  reorganized  under  a  new  charter,  tak- 
ing. In  its  new  organization,  the  place  of  the 
old  one,  embracing  substantially  the  same  cor- 
porators and  the  same  territory,  it  will  be  pre- 
sumed that  the  legislature  Intended  a  contin- 
ued existence  of  the  same  corporation,  al- 
though different  powers  are  presumed  under 
the  new  charter,  and  different  officers  admin- 
ister its  affairs;  and,  in  the  absence  of  ex- 
press provision  for  their  payment  otherwise,  it 
will  also  be  presumed  in  such  case  that  the 
legislature  intended  that  the  liabilities  as  well 
as  the  right  of  property  of  the  corporation  in 
Its  old  form  should  accompany  the  corporation 


In  Its  reorganisation.  •  •  •  The  principle 
which  applies  to  the  state  would  seem  to  be 
applicable  to  cases  of  this  kind.  Obligations 
contracted  by  its  agents  continue  ai^ainst  the 
states  whatever  changes  may  take  place  in  its 
constitution  of  government  'The  new  gov- 
ernment,' says  Wheaton,  'succeeds  to  the  fiscal 
rights,  and  is  bound  to  fulfill  the  fiscal  obliga- 
tions, of  the  former  government.  It  becomes 
entlUed  to  the  public  domain  and  other  prop- 
erty of  the  state,  and  is  bound  to  pay  its 
debts  previously  contracted.' 

"So  a  change  in  the  charter  of  a  municipal 
corporation,  in  whole  or  part,  by  an  amend- 
ment of  its  provisions,  or  the  substitution  of 
a  new  charter  in  place  of  the  old  one,  should 
not  be  deemed*  in  the  absence  of  express  legis- 
lative declaration  otherwise,  to  affect  the  iden- 
tity of  the  corporation,  or  to  relieve  it  from  its 
previous  liabilities."  Mt  Pleasant  v.  Beck- 
wlth,  100  U.  S.  520. 

In  MobUe  v.  Watson,  UO  U.  &  280,  6  Sup. 
Ct  $98,  it  was  held  that  when  a  municipal 
corporation  with  fixed  boundaries  is  dissolved 
by  law,  and  a  new  corporation  is  created  by 
the  legislature  for  the  same  general  purposes, 
but  with  new  boundaries,  embracing  less  ter- 
ritory, but  containing  substantially  the  same 
population,  the  great  mass  of  the  taxable  prop- 
erty, and  the  corporate  property  of  the  oldS 
corporation  which  passes  without  *confi^era-» 
tion  and  for  the  same  uses,  the  debts  of  the 
old  corporation  fall  upon  the  new  as  Its  legal 
successor;  and  that  powers  of  taxation  to  pay 
them,  which  It  had  at  the  time  of  their  crea- 
tion, and  which  entered  into  the  contracts,  al- 
so survive,  and  pass  into  the  new  corporation. 

There  are  other  cases  declaring  the  same 
views,  but  which  it  is  needless  to  cite.  The 
conclusions  reached  by  this  court  may  be  thus 
expressed:  The  state's  plenary  power  over  its 
municipal  coiporatlons  to  change  their  organ- 
ization, to  modify  their  method  of  internal  gov- 
ernment, or  to  abolish  them  altogether,  is  not 
restricted  by  contracts  entered  into  by  the 
municipality  with  its  creditors  or  with  private 
partie&  An  absolute  repeal  of  a  municipal 
charter  is,  therefore,  effectual  so  far  as  it  abol- 
ishes the  old  corporate  organization;  but  when 
the  same,  or  substantially  the  same.  Inhab- 
itants are  erected  into  a  new  corporation, 
whether  with  extended  or  restricted  territorial 
limits,  such  new  corporation  is  treated  as  in 
law  the  successor  of  the  old  one,  entitled  to  its 
property  rights,  and  subject  to  its  liabilities. 
1  DUL  Mun.  Corp.  (4th  Bd.)  §  172. 

This  view  of  the  law  has  been  accepted  and 
followed  by  the  supreme  court  of  the  state  of 
Texas. 

The  city  of  Oorpus  Christl,  organized  under 
the  laws  of  the  state  of  Texas,  entered  into  a 
contract  with  Morris  &  Cummlngs,  a  private 
firm  or  partnership,  whereby  the  latter  were 
to  make  certain  Improvements  and  works  in 
the  Bay  of  Corpus  Christl,  and  the  dty  was  to 
issue  bonds  in  payment,  with  authority  to  the 
holders  to  collect  tolls  on  vessels  passing 
through  the  bay  until  the  bonds  were  paid. 
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The  contract  was  so  far  executed  that  the  Im- 
provements were  made,  and  the  bonds  Issued 
and  delivered.  Subsequently,  by  an  act  of 
the  legislature  of  the  state,  the  act  incorporat- 
ing the  city  of  Corpus  Christl.  and  all  other 
acts  relating  to  the  incorporation  and  fran- 
chises of  the  same,  were  repealed.  It  was 
contended  that  this  repeal  operated  to  extin- 
guish all  right  on  the  part  of  Morris  &  Cum- 
mings  to  collect  tolls  for  the  use  by  vessels  of 
^the  channel  they  had  constructed;  but  the 
g  court  held  that,  while  the  power  of  the  legis- 
•  lature  to  alter  or  repeal*an  act  chartering  a 
municipal  corporation  is  undoubted,  yet  that 
this  power  cannot  be  exercised  to  the  Injury  of 
creditors  of  the  corporation  or  of  persons  hold- 
ing contracts  with  it,  especially  when  fully 
performed  on  their  part,  so  as  to  entitle  them 
to  the  compensation  provided  for  in  the  con- 
tract—citing Mt.  Pleasant  v.  Beckwith,  100 
U.  S.  514;  that  the  repealing  act  must  be  con- 
sidered in  reference  to  the  provision  of  the  con- 
stitution of  the  United  States  forbidding  the 
states  to  pass  laws  impairing  the  obligation  of 
a  contract,  and  also  to  a  similar  provision  in 
the  state  constitution;  that  the  same  obliga- 
tion to  perform  Its  contracts  rests  upon  a  cor^ 
poratlon  as  upon  a  natural  person;  that  while 
the  legislature  may  deprive  the  corporation  of 
its  charterial  rights,  and  forbid  its  exercising 
any  ^  the  governmental  powers,  it  must  not 
be  presumed  that  It  intended  also  to  absolve 
it  from  its  liabilities  to  creditors,  or  to  con- 
tractors whose  rights  to  compensation  have 
become  vested;  and  that,  accordingly,  the  act 
of  the  legislature  repealing  the  charter  of  the 
city  of  Corpus  Christi  cannot  be  construed  to 
interfere  with  the  right  of  Morris  &  Cum- 
mlngs  to  collect  tolls,  without  violating  both 
the  constitution  of  the  United  States  and  of 
Texas.     Morris  v.  State,  62  Tex.  730. 

This  decision  was  published  in  1884,  before 
the  transactions  in  the  present  case. 

The  conclusion  which  is  derivable  from  the 
authorities  cited,  and  from  the  principles  there- 
in established,  is  that  the  disincorporation  by 
legal  proceedings  of  the  city  of  San  Angelo  did 
not  avoid  legally  subsisting  contracts,  and 
that  upon  the  reincorporation  of  the  same  in- 
habitants, and  of  a  territory  inclusive  of  the 
improvements  made  under  such  contracts,  the 
obligation  of  the  old  devolved  upon  the  new 
corporation. 

The  doctrine  successfully   invoked   in   the 
court  below  by  the  defendant,  that  where  a 
municipal  incorporation  is  wholly  void  ab  ini- 
tio, as  being  created  without  warrant  of  law, 
it  could  create  no  debts  and  could  incur  no  lia- 
bilities, does  not,  in  our  opinion,  apply  to  the 
^case  of  an  irregularly  organized  corporation, 
'tt  which  had  obtained,   by  compliance  with   a 
»  general  law  authorizing  the  formation  of  mu- 
nicipal corporations,  an  organization  valid  as 
against  everybody  except  the  state  acting  by 
direct  proceedings.     Such  an  organization  is 
merely   voidable,   and.   If  the  state  refrains 
from  acting  until  after  debts  are  created,  the 
obligations  are  not  destroyed  by  a  dissolution 


of  the  corporation,  but  It  win  be  precramed  tbal 
the  state  Intended  that  they  should  be  devolv- 
ed upon  the  new.  corporation  which  succeeded, 
by  operation  of  law,  to  the  property  and  im- 
provements of  its  predecessor. 

We  come  now  to  consider  the  legal  effect  of 
the  act  entitled  "An  act  to  amend  article  541, 
chapter  11,  title  17,  of  the  Revised  Civil  Stat- 
utes of  the  State  of  Texas,**  approved  April 
13,  1891.    That  act  was  in  the  following  terms: 

"Section  1.  When  any  corporation  Is  abol- 
ished, as  provided  in  the  preceding  article,  or 
if  any  de  facto  corporation  shall  be  declared 
void  by  any  court  of  competent  jurisdlctiozi, 
or  if  the  same  shall  cease  to  operate  and  ex- 
ercise the  functions  of  such  de  facto  corpora- 
tion, all  the  property  belonging  thereto  shall 
be  turned  over  to  the  county  treasurer  of  the 
county,  and  the  commissioners  court  of  the 
county  shall  provide  for  the  sale  and  di8i>o- 
sition  of  the  same  and  for  the  settlement  of 
the  debts  due  by  the  corporation,  and  for  tbia 
purpose  shall  have  the  power  to  levy  and  col- 
lect a  tax  from  the  inhabitants  of  said  town 
or  village  hi  the  same  manner  as  the  said  cor- 
poration would  be  entitled  to  under  the  pro- 
visions of  this  chapter:  provided,  that  when 
any  town  or  city  shall  reincorporate  under 
chapters  1  to  11  of  title  17  of  the  Revised  Stat- 
utes upon  a  majority  of  the  legal  voters  tax- 
paying  property  holders  of  said  town  or  city, 
all  property,  real  and  personal,  of  the  old  or 
de  facto  corporation,  shall  be  vested  in  the 
new  one:  and  provided  further,  that  the  new 
corporation  shall  assume  all  the  legal  indebted- 
ness, contracts  and  obligations  of  the  old  cor- 
poration: provided,  where  cities  and  towns 
have  reincorporated  under  chapters  1  to  11 
of  title  17  of  the  Revised  Civil  Statutes,  prior 
to  the  adoption  of  this  act,  upon  a  majority 
vote  of  the  tax-paying  property  owners  of  said 
dty  or  town,  all  property,  real  and  personal, 
of  the  old  or  de  facto  corporation  shall  be|, 
vested  in  the  new  one:  and  provided  further,  g 
*that  the  new  corporation  shall  assume  all  the* 
legal  indebtedness,  contracts  and  obligations 
of  the  old  corporation. 

"Sec.  2.  In  all  cases  where  the  commission- 
ers court  shall  be  vested  with  the  authority 
conferred  on  them  by  this  act,  it  shall  be  the 
duty  of  such  court  to  appoint  a  suitable  per- 
son to  perform  the  duty  of  tax  collector,  whose 
duty  It  shall  be  to  collect  the  tax  within  the 
territory  comprised  in  the  dissolved  corpora- 
tion, until  such  legal  Indebtedness  of  such  cor- 
poration has  been  paid  off  or  until  such  city 
or  town  has  been  reincorporated,  and  shall 
fix  his  bond  in  sufficient  penalties  to  protect 
any  fund  collected:  provided,  that  such  ap- 
pointee may  be  removed  at  any  time  for  care- 
lessness or  insufficiency  or  other  good  cause.'* 

Gen.  Laws  Tex.  1891,  c.  77,  p.  95. 

The  provisions  of  this  act  might  be  reason- 
ably Interpreted  as  consistent  with  the  prin- 
ciples heretofore  stated,  and  as  providing  a 
method  of  enforcing  the  rights  of  creditors. 
But  it  appears  that  the  supreme  court  of  Tex- 
as has  construed  the  act  as  i;equiring  a  vote 
Digitized  by 
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of  the  taxpaying  voters  In  favor  of  assnmlng 
the  debt  before  the  new  mcorporatlon  can  be 
held  for  It.    White  ▼.  City  of  Quanah,  2B  8. 

w.  10,  es. 

If  this,  indeed,  be  80,~and  It  is  difficult  to 
reconcile  such  a  view  with  those  previously 
expressed  by  that  court,— then  It  would  fol- 
low, as  we  think,  that  said  act,  so  construed, 
must  be  regarded,  as  respects  prior  cases,  as 
an  act  hnpairing  the  obligations  of  existing 
contracts.  If  the  law,  before  the  passage  of 
the  act  of  1891,  was  that  by  a  voluntary  re- 
Incoiporation  and  a  taking  over  of  the  proper- 
ty rights  of  the  old  corporation  the  existing 
obligations  devolved  upon  the  new  corporation, 
it  would  plainly  not  be  a  legitimate  exercise  of 
legislative  power,  as  affecting  such  prior  obli- 
gations, to  substitute  an  obligation  contingent 
upon  a  vote  of  the  taxpayers. 

When  the  bonds  in  question  were  issued  and 
became  the  property  of  the  plaintiff,  he  was 
entitled  not  merely  to  the  contract  of  payment 
expressed  in  the  bonds,  but  to  the  remedies 
Implied  by  existing  law.    Bronson  v.  Klnzie, 
1  Hew.  311;   Selbert  v.  Lewis,  122  U.  S.  284, 
g,7  Sup.  Ct  1190;    Barnitz  v.  Beverly,  163  U. 
gS.  118.  16  Sup.  Ct.  1042. 
•  *  It  is  unnecessary  to  restate  what  is  fully  ex- 
pressed ia  those  cases. 

As  the  dty  of  Sar  Angelo  was  organized 
imder  a  general  statute,  which  provided  for 
the  offices  of  mayor  and  secretary  for  all  cities 
organized  under  It  (1  Sayles*  Civ.  St  tit.  li, 
cc.  2,  11),  and  if  our  conclusion  be  sound  that 
■aid  dty,  acting  as  a  municipal  corporation, 
though  irregularly  formed  was  competent  to 
contract  for  municipal  pun^ses,  and  that  the 
obligations  of  such  contracts  devolved  by  op- 
eration of  law  upon  the  new  corporation,  the 
offidal  action  ard  character  of  the  mayor  and 
secretary  in  signing  and  sealing  the  securities 
cannot  b-  challenged.  Such  objection  raises 
merely  the  same  question  in  another  form. 

Norton  v.  Shelby  Co.,  118  U.  S.  425,  6  Sup. 
Ct  1121,  is  not  to  the  contrary.  There  cer- 
tain persons  who  undertook  to  act  as  county 
commissioners  were  adjudged  to  be  usurpers 
aa  against  others  who  were  lawful  ollicers, 
and  it  was  held  that,  as  the  act  of  the  legls- 
latiure  which  created  the  board  of  commission- 
ers was  unconstitutional,  there  were  no  de 
jnre  offices,  and  therefore  no  de  Jure  officers. 
But  the  general  rule  was  recognized  that, 
*^here  an  office  exists  under  the  law,  it  mat- 
ters not  how  the  appointment  of  the  incum- 
bent is  made,  so  far  as  the  validity  of  his 
jictB  are  concerned.  It  is  enough  tbnt  he  is 
clothed  with  the  insignia  of  the  otiice,  and 
•xecutes  its  powers  and  functions." 

We  condude  that  the  circuit  court  erred  In 
•ostalning  the  defendant's  general  exception 
and  special  exceptions  2  and  4,  and  that  the 
Judgment  of  that  court  must  be  reversed,  and 
a  new  trial  awarded.  But  it  is*  proper  that 
we  should  observe  that  we  do  not  oesire  to  be 
understood  as  holding  that  the  plaintiff  can 
maintain  that  count  of  his  amended  petition 
Whereliy  he  ctnlms   lo   recover   the  priueiinU 
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amount  of  bonds  which  lutTi  not  matured. 
The  theory  of  that  count  apparently  is  that 
the  liability  of  the  defendant  is  of  an  equi- 
table character,  and  that  the  ontstandhig  obli- 
gations of  the  old  corporation  can  be  regard- 
ed as  presently  due. 

When  we  hold  that  the  new  corporation,  nn-a 
der  the  facts  disclosed  by  this  record.  Is  sub-g 
ject  to  the  obllgationa  of  the* preceding  cor-* 
poration,  we  mean  subject  to  them  as  existing 
legal  obligations.  In  manner  and  lorm  aa  they 
would  have  been  enforceable  had  there  been 
no  change  of  organization. 

The  judgment  of  the  circuit  court  la  revers- 
ed, and  the  cause  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opbiioii. 

(ler  n.  s.  sss) 

MacGRBAIi  et  aL  y.  TAYLOB  et  aL 

(Hay  24,  1897.) 

No.  75. 

MoBTOAoa  BT  Infant— Rights  ov  Pabtim  ov 

DiSAFFIRMANOa. 

1.  It  is  not  a  condition  of  the  dlsafflrmanoa 
by  an  infant  of  a  contract  made  during  infancy 
that  he  shall  return  the  oonaideration  received 
by  him,  if,  prior  to  such  disaffirmance  and  dnr* 
ing  infancy,  the  spedfic  thing  received  has  been 
disposed  of,  wasted,  or  consumed*  and  cannot  be 
returned. 

2.  A  minor  who  obtained  a  loan,  secnrea  by  a 
trust  deed  on  her  property,  the  proceeds  of  wmcfa 
were  to  be  used,  and  were  used,  in  paying  off 

grior  incumbrances,  and  In  making  substantial 
nprovements  on  the  property,  cannot,  by  a  dis- 
affirmance on  reaching  her  majority,  the  proper- 
ty behig  still  held  by  her,  deprive  the  lender  of 
the  right  to  enforce  the  security  to  the  extent  of 
the  incumbrances  satisfied  from  the  loan,  .witii 
interest;  and  also  for  the  remainder,  used  In 
malting  improvements,  after  paying  the  defend- 
ant the  value  of  the  property  without  the  im- 
pro  Yemen  ts. 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Henry  E.  Davis,  for  appellants.  Job  Baz^ 
nard  and  Wm.  F.  Mattlngly,  for  appellees. 

•  Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court 

By  deed  dated  March  8,  1886,  and  duly  re- 
corded, an  unimproved  lot  or  pared  of  land 
in  the  dty  of  Washington  known  as  lot  49,  in 
square  111,  was  conveyed  by  Henry  0.  Porter 
to  Seymour  Cunningham  and  John  S.  Blair  to 
secure  the  balance  of  the  unpaid  purchase 
money  therefor  due  to  one  William  Brough, 
evidenced  by  Porter's  two  promissory  notes, 
each  for  $1,250,  bearing  even  date  with  the 
above  trust  deed,  and  payable  to  the  ord«  of 
Brough. 

On  the  3d  day  of  September,  1887,  Porter 
conveyed  the  same  property  to  Robert  BL 
Moore  and  his  wife,  Carlotta  M.  Moore,  to  have 
and  to  hold  the  same  to  the  grantees,  their 
heirs  and  assigns,  as  tenants  by  the  entirety. 
As  part  of  the  consideration  for  this  last  con- 
veyance, the  grantee,  Carlotta  M.  Moore, 
agi-eed  to  assume  and  pay  the  debt  to  Brough. 

By  deed  bearing  the  same  date  as  the  one 
from  Porter  to  Moore  and  wife,  and  ei^ecu^ 
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ed  contemporaneoiisly  therewith,  Robert  B. 
Moore  aod  Oarlotta  M.  Moore  conveyed  the 
premlMB  to  Oharles  Barly  and  Joseph  T. 
Dyer  in  trust  to  secure  the  sum  of  $1,600,  be- 
ing the  balance  of  the  deferred  purchase  mon- 
ey due  to  Porter,  and  evidenced  by  the  prom- 
issory note  of  Moore  and  wife,  payable  to  the 
order  of  Porter. 

On  the  29th  day  of  April,  1888,  Robert  E. 
Moore  died,  and  the  premises  in  question  be- 
came the  absolute  and  separate  property  of 
^  Carlotta  M.  Moore  in  fee  simple,  subject  to  the 
Sprier  liens. 

?  *In  1889,  Mrs.  Moore  borrowed  from  Sarah 
Utermehle  the  sum  of  $8,000,  for  which  she 
executed  her  note,  dated  October  22,  1889, 
payable  three  years  after  date,  with  interest 
at  6  per  cent,  per  annum,  payable  quarterly. 
In  order  to  secure  the  payment  of  that  note, 
she  conveyed  by  deed  on  the  same  day  the 
above  premises  and  appurtenances  to  William 
R.  Woodward  and  Leroy  M.  Taylor  and  their 
heirs  as  joint  tenants,  with  the  usual  provi- 
sions for  a  release  of  the  lien  in  case  of  the 
payment  of  the  note;  and  also  in  trust  to  per- 
mit her,  her  heirs  or  assigns,  to  use  and  oc- 
cupy the  described  land  and  premises,  and  the 
rents.  Issues,  and  profits  thereof,  to  take,  have, 
and  apply  to  and  for  her  and  their  sole  use 
and  benefit,  until  default  should  be  made  in 
the  payment  of  the  debt  thereby  secured  or 
any  Installment  of  principal  or  interest,  as  the 
same  became  due  and  payable,  or  any  proper 
cost,  charge,  commission,  or  expense  in  and 
about  the  same.  That  deed  contained  the 
clause  usually  found  In  such  instruments,  au- 
thorizing the  trustees,  upon  any  default  in  the 
payment  of  the  debt  or  of  any  installment  of 
principal  or  Interest,  as  the  same  should  be- 
come due  and  payable,  or  any  proper  cost, 
charge,  commission,  or  expense  in  and  about 
the  same,  to  sell  the  land  and  premises  at  pub- 
lic auction  upon  such  terms  and  conditions,  at 
such  time  and  place,  and  after  such  previous 
public  advertisement,  as  they  or  the  survivor 
of  them  should  deem  advantageous  and  prop- 
er; and  to  convey  the  same  in  fee  simple  to 
and  at  the  cost  of  the  purchaser  or  purchasers 
thereof,  who  were  not  required  to  see  to  the 
application  of  the  purchase  money. 

The  last-named  transaction  was  consummat- 
ed pursuant  to  an  agreement  between  Mrs. 
Moore  and  Mrs.  Utermehle,  and  under  the  fol- 
lowing circumstances:  Mrs.  Moore  was  In  de- 
fault in  respect  of  the  payment  of  the  sums 
secured  by  the  above  trust  deeds  of  1886  and 
1S87,  and  being  threatened  with  a  foreclosure 
and  sale  under  those  deeds,  and  having  no 
property  except  the  premises  In  question,  and 
desiring  nlso  to  improve  tiae  same  by  the  erec- 
tion of  a  substantial  building  for  the  purposes 
J,  of  a  home,  applied  to  Mrs.  Utermehle  for  a 
g  loan  of  $8,000  for  the  period  above  named,  to 
•  be 'secured  by  a  deed  of  trust,  in  the  usual 
form,  on  the  land  and  premises.  She  repre- 
sented the  title  to  the  premises  to  be  good  and 
unincumbered  otherwise  than  by  the  above 
trust  deeds.     Her  application,  the  bill  states, 


waa  accompanied  hj  an  aflmmnce  upon  her 
part  that  she  would  Immediately  commence 
the  construction  of  a  wihstantial  Midc  build- 
ing upon  the  lot  and  premlsee,  with  suitable 
provisions  to  secure  the  payment  or  applica- 
tion of  all  the  proceeds  of  the  loan  "not  re- 
quired to  take  up  the  said  overdue  notes,  rep- 
resenting said  unpaid  purchase  money,  taxes 
then  due,  expense  of  examination  of  title  to 
said  land  and  premises,  conveyancing  and  oth- 
er incidental  expenses  hacurred  on  account  of 
the  negotiation  of  said  loan,  all  of  which  were 
also  to  be  taken  up  or  paid  therefrom  towards 
such  construction."  Relying  upon  said  prem- 
ises, and  the  proposed  security  offered  by  her, 
$8,000,  was  loaned  by  Mrs.  Utermehle  to  Mrs. 
Moore.  Out  of  that  sum,  pursuant  to  the 
agreement  or  understanding  between  Mrs. 
Moore  and  Mrs.  Utermehle,  the  latter  took  up 
the  notes  representing  the  unpaid  purchase 
money  secured  by  the  above  trust  deeds,  and 
paid  the  taxes  then  due  on  the  property,  to- 
gether with  the  expense  of  examinhig  the  title 
and  other  expenses,  all  amoimting  to  $3,291.99, 
which  sum  was  paid  directly  by  Mrs.  Uter- 
mehle to  the  holders  of  the  notes  and  the  par- 
ties to  whom  the  expenses  and  taxes  were 
payable.  Thereupon  Mrs.  Moore  procured  the 
services  of  J.  W.  Myers,  a  builder,  and  entered 
upon  the  construction  of  a  substantial  brick 
dwelling  upon  the  lot  and  premises,  as  agreed 
upon,  and  as  the  condition  of  the  loan  to  her, 
and  the  balance  of  the  $8,000  was  expended  ia 
the  purchase  of  materials  furnished  for  and 
used  in  Its  construction,  and  to  pay  laborers, 
mechanics,  and  others  for  work  done  thereon. 
The  house  was  completed,  and  is  known  as 
"No.  1612  Nineteenth  Street  Northwest."  Mrs. 
Moore  moved  into  it  about  two  months  after 
its  completion. 

Subsequent  to  the  loan  Mrs.  Moore  married 
the  appellant  Wilbume  P.  MacGreal,  and  the 
house  and  lot  is  occupied  by  them  as  a  home. 

Before  the  present  suit  was  instituted,  Mrs.  ^ 
MacGreal,*  under  date  of  June  13,  1890,  ad-g 
dressed  to  Mrs.  Tuylor  a  communication,  as* 
follows:  "In  response  to  your  recent  com- 
munication  calling  attention  to  my  nonpay- 
ment of  interest  upon  the  note  held  by  you  as 
the  representative  of  Mrs.  Utermehle,  I  would 
say  that  I  consider  that  I  have  not  been  well 
treated  in  the  entire  transaction,  and,  inas- 
much as  the  property  now  owned  by  me  ia 
threatened  with  a  suit  to  enforce  mechanics' 
liens  now  already  filed,  I  have  taken  legal 
advice  upon  the  subject  As  I  was  a  minor 
at  the  time  of  these  transactions,— <the  execu- 
tion of  the  deed  of  trust,  ^.,—1  am  advised 
that  the  afi^rmance  or  disaffirmance  of  the 
contract  rests  in  my  direction  [discretion] 
when  I  become  of  age.  I  therefore  will  not 
pay  the  Interest  demanded,  and  at  the  proper 
time  will  take  such  action  as  I  may  be  advised 
to  protect  my  rights." 

Subsequently,  on  the  23d  of  June,  1890,  she 
executed  and  placed  of  record  an  histrument. 
In  which  she  gave  notice  that  she  disafiirmed 
the  deed  of  trust  of  October  22,  1889,  and  the 
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note  deftcrll)ed  in  It  On  the  same  day  she  ex- 
ecuted the  following  paper:  *'I  hereby  dis- 
affirm a  certain  contract  alleged  to  have  been 
entered  Into  between  one  Joseph  W.  Myers  and 
myself  October  2S»  1889,  and  I  disclaim  any 
and  all  liability  thereunder,  for  the  reason 
that  at  the  time  of  the  making  oJ  said  alleged 
contract  I  was  a  minor  under  the  age  of  twen- 
ty-one years,  and  became  of  age  June  20, 
1890;  of  all  which  take  due  notice."  And  on 
June  27,  1890,  she  executed,  and  recorded 
July  14,  1890,  a  deed  disaffirming  the  deed  of 
trust  executed  to  Taylor  and  Woodward,  upon 
the  ground  that  said  deed  had  been  executed 
and  delivered  when  she  was  a  minor. 

The  quarter-yearly  installment  of  interest 
due  the  22d  day  of  April,  1890,  on  the  debt 
secured  by  the  deed  of  October  22,  1889,  not 
having  been  paid,  and  after  notice  to  Mrs. 
MacGreal  of  its  nonpayment,  this  action  was 
instituted  by  Mrs.  Utermehle  on  the  23d  of 
June,  1890,  for  the  recovery  of  the  amount  due 
on  the  note  given  to  her,  and  for  a  decree  for 
the  foreclosure  of  the  deed  of  trust  of  Octo- 
^  ber  22,  1889,  and  a  sale  of  the  property  in  sat- 
§  isf action  of  the  amount  due  to  her. 
*  *She  asked  for  such  other  and  further  relief 
In  the  premises  as  the  nature  of  the  case  re- 
quired. 

Admitting  the  execution  of  the  deed  to 
Woodward  and  Taylor,  and  the  note  therein 
described,  Mrs.  MacGreal  resisted  the  relief 
asked  upon  the  groimd  that  at  the  date  of  the 
execution  of  the  deed  and  note  she  was  under 
the  age  of  21  years,  and  within  a  reasonable 
time  after  reaching  full  age  she  made  and 
placed  upon  record  an  absolute  disclaimer  of 
the  alleged  contract;  of  which  disclaimer,  and 
the  reasons  assigned  therefor,  it  Is  claimed, 
Mrs.  Utermehle,  the  original  plaintiff  and  tes- 
tatrix of  the  appellees,  had  due  notice.  Her 
husband  disclaimed  in  his  answer  any  person- 
al knowledge  of  the  matter  in  dispute,  and 
insisted  that  the  bIH  did  not  state  flacts  en- 
titling the  plalntifiC  to  the  relief  asked.  Wood- 
ward and  Taylor,  trustees,  answered,  admit- 
ting the  allegations  of  the  bill,  and  expressing 
their  submission  to  any  decree  that  might  be 
just  and  proper.  Indeed,  the  arrangement  be- 
tween Mrs.  Utermehle  and  Mra.  MacGreal  was 
made  In  good  faith  on  each  side. 

It  is  not  disputed  tliat  Mrs.  MacGreal  ar- 
rived at  full  age  on  the  20th  day  of  June, 
1890.  And  it  may  be  stated,  as  the  result  of 
the  testimony,  that  when  the  deed  of  October 
22,  1889,  was  executed,  no  inquiry  was  made 
as  to  her  age,  nor  did  she  make  any  represen- 
tation on  that  subject 

In  the  supreme  court  of  the  District  of  Co- 
lumbia a  decree  was  rendered  dismissing  the 
bill.  But  In  the  court  of  appeals  of  the  Dis- 
trict that  decree  was  reversed,  and  a  decree 
passed  which  adjudged  that  there  was  due 
from  Mrs.  MacGreal  to  the  executrices  of  Mrs. 
Utermehle  the  sum  of  $8,000,  with  interest  at 
the  rate  of  six  per  cent  per  annum  until  paid, 
and  the  costs  of  suit;  and  directing  that,  on 
default  in  the  payment  of  principal,  interest 


and  costs  aforesaid  I7  a  day  mmed,  the  lot 

in  question,  with  the  hnprovements  theieon, 
be  sold,  and  the  proceeds  applied  In  payment 
of  such  sum.     1  App.  D.  0.  359. 

The  principal  propositions  made  on  behalf  of 
the  appellants  are:  ^ 

That  the  mortgage  sought  to  be  foreclosed  g 
and  the  note*described  therein  having  been  ex-  • 
ecuted  by  the  maker  during  her  minority,  and 
without  any  fraud  on  her  part  and,  nothing 
in  the  way  of  mtiflcation  having  occurred,  it 
was  competent  for  the  mortgagor,  upon  arriv- 
ing at  full  age,  to  disafllrm  the  contract  alto- 
gether, and  thus  defeat  the  lien  created  by 
that  mortgage  upon  her  property; 

That  while  a  minor  may  not  upon  reaching 
his  majority,  disaffirm  his  contract  and  retain 
such  of  the  fruits  of  the  contract  as  are  hi 
his  hands  ''in  specie*'  at  the  time  of  disaffirm- 
ance, if  he  has  parted  with  the  specific  thing 
received  by  him  under  the  contract  or  if  its 
form  has  been  so  changed  that  its  return  hi 
specie  is  Impossible,  his  right  to  disafiirm 
cannot  be  questioned;  aiid. 

That  the  exercise  of  the  right  of  diaaffirm- 
ance  is  not  in  law,  a  fraud,  although  it  m&y 
work  hardship  upon  the  other  party  to  the 
contract,  nor  is  a  failure  to  disclose  the  fact 
of  Infancy  at  the  time  of  entering  into  the 
contract  a  fraud  that  will  affect  such  right 

These  propositions,  it  IS  said,  are  sustained 
by  Tucker  v.  Moreland,  10  Pet  58,  70,  71,  73, 
74,  77,  and  Sima  y.  Bverhardt  102  U.  a  300, 
301,  312. 

Tucker  y.  Moreland  was  an  action  of  eject- 
ment in  which  plalntlfTs  right  of  recovery  de- 
pended upon  his  having  the  benefit  of  a  deed 
of  trust  executed  by  an  infant  but  which  he 
disaffirmed  after  reaching  full  age.  This 
court,  speaking  by  Mr.  Justice  Story,  said: 
"It  is  apparent  then,  upon  the  English  au- 
thorities, that  however  true  it  may  be  that  an 
infant  may  so  far  bind  himself  by  deed  in 
certain  cases  as  that  in  consequence  of  the 
solemnity  of  the  instrument  it  is  voidable 
only,  and  not  void,  yet  that  the  instrument 
however  solemn.  Is  held  to  be  void,  if,  upon 
its  face,  it  is  apparent  that  it  !s  to  the  prej- 
udice of  the  Infant  This  distinction,  if  ad- 
mitted, would  go  far  to  reconcile  all  the  cases; 
for  it  would  decide  that  a  deed,  by  virtue  of 
Its  solemnity,  should  be  voidable  only,  unless 
it  appeared  on  Its  face  to  be  to  his  prejudice, 
in  which  case  it  would  be  void.**  '"To  give 
effect  to  such  disaffirmance,  it  was  not  neces- 
sary that  the  infant  should  first  place  the  oth-  ^ 
er  party  in  statu  quo."  **The  result  of  the§ 
American  decisions,***lhe  court  continued,  "has* 
been  correctly  stated  by  Mr.  Chancellor  Kent, 
In  his  learned  Commentaries  (2  Comm.  Lect 
31),  to  be  that  they  are  in  favor  of  construing 
the  acts  and  contracts  of  infants  generally  to 
be  voidable  only,  and  not  void,  and  subject  to 
their  election,  when  they  become  of  age,  either 
to  affirm  or  disallow  them;  and  that  the  doc- 
trine of  Zouch  V.  Parsons,  3  Burro vra,  1794, 
has  been  recognized  and  adopted  as  law.  It 
may  be  added  that  they  seem  generally  to 
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hold  that  the  deed  of  an  infant  conveying 
lands  is  voidable  only,  and  not  void,  unless, 
perhaps,  the  deed  should  manifestly  appear  on 
the  face  of  It  to  be  to  the  prejudice  of  the 
Infant;  and  this  upon  the  nature  and  solem- 
nity, as  well  as  the  operation,  of  the  instru- 
ment.** Again:  **In  many  cases  the  disaffirm- 
ance of  a  deed  made  during  infancy  is  a 
fraud  upon  the  other  party.  But  this  has 
never  been  held  sufficient  to  avoid  the  disaf- 
firmance, (or  it  would  otherwise  take  away 
the  very  protection  which  the  law  intends  to 
throw  around  him  to  guard  him  from  the  ef- 
fects of  his  folly,  rashness,  and  misconduct 
In  Saunderson  v.  Marr,  1  H.  Bl.  75,  it  was 
held  that  a  warrant  of  attorney,  given  by  an 
hifant,  although  there  appeared  circumstances 
of  fraud  on  his  part,  was  utterly  void,  even 
though  the  application  waa  made  to  the  equity 
side  of  the  court,  to  set  aside  a  Judgment 
founded  on  it.  So,  in  Conroe  v.  Birdsall,  1 
Johns.  Cas.  127,  a  bond  made  by  an  infant, 
who  declared  at  the  time  that  he  was  of  age, 
was  held  void,  notwithstanding  his  fraudulent 
declaration;  for  the  court  said  that  a  different 
decision  would  endanger  all  the  rights  of  in- 
fants. A  similar  doctrine  was  held  by  the 
court  in  Austin  v.  Patton,  11  Serg.  &  R.  309, 
810.  Indeed,  the  same  doctrine  is  to  be  found 
affirmed  more  than  a  century  and  a  half  ago. 
In  Johnson  v.  Pie,  1  Lev.  169,  1  Sid.  25S,  1 
Keb.  905,  913." 

In  Sims  v.  Everhardt  It  appeared  that  Mrs. 
Sims,  a  minor,— her  husband  uniting  with  her, 
-HM>ld  and  conveyed  her  land  to  Mrs.  Ever- 
hardt, who  paid  the  purchase  money.  Some 
4oubt  being  expressed  as  to  the  age  of  the 
grantor,  she  stated  in  writing  on  the  deed  that 
Bhe  was  then  over  21  years  o^  age.  The  pur- 
chaser went  into  possession,  paid  off  a*mort- 
gage  and  taxes  on  the  property,  continued  in 
possession,  and  made  improvements  up  to  her 
death.  Subsequently  Mrs.  Sims  was  divorced 
from  her  husband,  for  his  fault,  and  shortly 
afterwards  she  gave  notice  to  the  devisees  of 
Mrs.  Everiiardt  that  she  disaffirmed  the  deed 
in  question,  and  demanded  possession  of  the 
land.  That  demand  not  having  been  complied 
with,  she  brought  suit  against  the  devisees  of 
her  grantee  to  set  aside  the  deed  and  for  an 
account  of  the  rents  and  profits  of  the  land, 
'*as  well  as  of  the  amount  she  was  in  duty 
bound  to  pay  to  the  defendants  on  account  of 
the  purchase  money  by  the  grantee  and  the 
mortgage  aforesaid."  The  court  below,  upon 
final  hearing,  dismissed  the  bill.  This  coiurt 
reversed  the  decree,  holding  that,  under  the 
peculiar  circumstances  of  the  case,  including 
the  fact  that  Mrs.  Sims  labored  under  the  dis- 
ability of  coverture  when  she  made  the  deed, 
her  disaffirmance  of  it  was  within  a  reason- 
able time,  and  that  she  was  entitled  to  the  de- 
cree asked.  Mr.  Justice  Strong,  delivering  the 
opinion  of  the  court,  said:  '^The  remaining 
question  is  whether  she  is  estopped  by  any- 
thing which  she  has  done  from  asserting  her 
rights  to  the  land  in  controversy.  In  regard 
to  this  rery  little  need  be  said.     It  is  not  in- 


sisted that  she  did  anything  since  she  attained 
her  majority  which  can  work  an  estoppeL  All 
that  is  claimed  is  that  when  she  made  her 
deed  she  asserted  she  was  of  age  and  compe- 
tent to  convey.  We  are  not,  therefore,  re- 
quired to  consider  how  far  a  married  woman 
can  be  estopped  by  her  acts  when  she  has  the 
single  disability  of  coverture.  The  question 
is  whether  acts  and  declarations  of  an  infant 
during  infancy  can  estop  him  from  asserting 
the  invalidity  of  his  deed  after  he  has  attained 
his  majority.  In  regard  to  this  there  can  be 
no  doubt,  founded  either  upon  reason  or  au- 
thority. Without  spending  time  to  look  at  the 
reason,  the  authorities  are  all  one  way.  An 
estoppel  in  pais  is  not  applicable  to  infants, 
and  a  fraudulent  representation  of  capacity 
cannot  be  an  equivalent  for  actual  capacity. 
Brown  v.  McClune,  6  Sandf.  224;  Keen  v. 
Coleman,  89  Pa.  St  299.  A  conveyance  by 
an  infant  is  an  assertion  of  Ills  right  to  con- 
vey. A  contemporaneous  declaration  of  his 
right  or  of  his  age  adds  nothing  to  what  toft 
"Implied  in  his  deed.  An  assertion  of  an  estop-? 
pel  against  him  is  but  a  claim  that  he  has  as- 
sented or  contracted.  But  he  can  no  more 
do  that  effectively  than  he  can  make  the  con- 
tract alleged  to  be  confirmed.*'  It  may  be  ob- 
served that  the  court  did  not  decide,  in  that 
case,  that  Mrs.  Sims  was  entitled  to  the  land 
without  accounting  to  the  estate  of  Mrs.  Ever- 
hardt for  the  purchase  money,  and  for  the 
amount  paid  In  order  to  discharge  the  mort* 
gage  debt  upon  It 

These  cases  do  not  determine  the  vital  ques- 
tions arising  in  the  one  before  us.  They  un- 
doubtedly do  hold  that  an  infant's  deed  is 
voidable  only,  unless  it  appears  upon  its  face 
to  be  to  his  prejudice,  in  which  case  it  may  be 
deemed  void;  also  that  he  is  not  estopped  by 
his  acts  or  declarations,  however  fraudulent 
or  by  his  silence,  during  infancy,  from  assert- 
ing, upon  arriving  at  full  age  or  within  a  rea- 
sonable time  thereafter,  the  invalidity  of  such 
deed. 

In  the  present  case  it  is  beyond  question  that 
Mrs.  MacGreal*s  deed,  made  while  she  was  a 
widow  and  an  infant  was  voidable,  and  that 
she  disafihnned  It  within  a  reasonable  time 
after  reaching  her  majority. 

But  does  it  follow  that  the  plaintiffs  are 
not  entitled  to  relief  on  account  of  the  money 
advanced  by  their  testatrix,  and  which  was 
lent  to  be  applied,  and  was  applied,  in  making 
valuable  improvements  upon  the  lot  owned  by 
the  infant?  If  the  money  obtained  from  Mrs. 
Utermehle,  the  repayment  of  which  was  at- 
tempted to  be  secm-ed  by  the  deed  of  trust  of 
Octol>er  22,  1880,  had  been  paid  directly  to 
the  infant,  and,  prior  to  the  institution  of  this 
suit  had  been  all  expended  otherwise  than 
in  the  improvement  of  her  lot,  the  case  would 
not  be  so  difficult  of  solution;  for  it  is  well 
settled  that  it  is  not  a  condition  of  the  disaf> 
firmance  by  an  infant  of  a  contract  made  dur- 
ing infancy  that  he  shall  return  the  consid- 
eration received  by  him  if,  prior  to  such  dis- 
affirmance and  during  infancy,  the  specific 
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thing  received  haa  been  disposed  of,  wasted, 
or  consumed,  and  i^annot  be  returned.  In  Boy- 
den  v.  Boyden.  0  Mete.  (Mass.)  519,  621,  Chief 
Justice  Sliaw.  after  observing  that  a  contract 
with  au  infant  is  binding  upon  the  other 
S party  until  it  is  disaffirmed  by  the  infant,  said 
7 that,  if  tlie  infant  '^elects  to*disafflrm  it,  he 
annuls  it  on  both  sides,  and  the  parties  revert 
to  the  same  situation  as  if  the  contract  had 
not  l>een  made.  If  the  minor  refuses  to  pay 
the  price,  as  he  may,  the  contract  of  sale  is 
annulled,  and  the  goods  revest  in  the  vendor." 
In  Green  v.  Green.  09  N.  Y.  553,  Chief  Justice 
Church,  delivering  the  opinion  of  the  court, 
said:  ''The  right  to  repudiate  is  based  upon 
the  incapacity  of  the  Infant  to  contract,  and 
that  incapacity  applies  as  well  to  the  avails  as 
to  the  property  itself,  and,  when  the  avails  of 
the  property  are  improvidently  spent  or  lost 
by  speculation  or  otherwise  during  minority, 
the  infant  should  not  be  held  responsible  for 
an  inability  to  restore  them.  To  do  so  would 
operate  as  a  serious  restriction  upon  the  right 
of  an  infant  to  avoid  liis  contract,  and  in 
many  cases  would  destroy  the  right  altogeth- 
er." In  Association  v.  Herman,  38  Md.  128, 
133,  it  was  said:  **If  the  hifant  disaffirm  an 
executed  contract,  and  the  specific  consider- 
ation can  be  restored,  in  whole  or  in  part,  the 
infant  is  treated  as  a  trustee  of  the  other  par- 
ty, and  must  give  it  up;  but,  where  the  arti- 
cles received  by  him  are  consumed  or  the 
mon^  spent,  the  party  advancing  them  is 
without  a  remedy."  So  in  Chandler  v.  Sim- 
mons, 97  Mass.  508,  514,  the  court  said:  "An- 
other ground  relied  on  by  the  defendant  is 
that  the  deed  [by  the  infant]  cannot  be  avoid- 
ed without  a  return  of  the  consideration.  We 
do  not  understand  that  such  a  condition  Is 
ever  attached  to  the  right  of  a  minor  to  avoid 
his  deed.  If  it  were  so,  the  privilege  would 
fail  to  protect  him  when  most  needed.  It  is 
to  guard  him  agahist  the  improvidence  which 
is  incident  to  his  immaturity  that  this  right  is 
maintained.  Gibson  v.  Soper,  6  Gray,  279- 
282;  Boodey  v.  McKenney,  23  Me.  517.  If 
the  minor,  when  avoiding  his  contract,  have 
m  his  hands  any  of  its  fruits  specifically,  the 
act  of  avoiding  the  contract  by  which  he  ac- 
quired sucli  property  will  devest  him  of  all 
riffht  to  retain  the  same,  and  the  other  party 
may  reclaim  it.  He  cannot  avoid  in  part  onl>', 
but  must  malie  the  contract  wholly  void  if 
at  all.  so  tliat  it  will  no  longer  protect  him 
^in  tlie  retention  of  the  consideration.  Badger 
©V.  Pliinrioy,  15  Mass.  .Si59:  BIgelow  v.  Kinney, 
•  3  Vt.  353.  Or,  if  he*retains  the  use  or  dispose 
of  sucli  property  after  becoming  of  age,  It 
may  be  held  as  an  affirmance  of  the  contract 
by  ^vhicii  he  acquired  it,  and  thus  deprive  him 
of  tlie  right  to  avoid.  Boyden  v.  Boyden,  9 
Mete.  (Mass.)  519:  RoblMns  v.  Eaton,  10  N. 
H.  r»(;i.  But  if  the  consideration  has  passed 
from  his  liands,  either  wasted  or  expended 
fhnin^  ills  minority,  he  Is  not  thereby  to  be 
de|»r!ved  of  his  riglit  or  capacity  to  avoid  his 
1«mh!.  any  more  tlian  he  is  to  avoid  his  execu- 
»ory  contracts.    And  the  adult  who  deals  with 


him  must  seek  the  retarn  of  tbe  conaldenitloii 
paid  or  delivered  to  the  minor  In  the  aame 
modes  and  with  tbe  same  chances  of  lots  tn 
the  one  case  as  ha  the  other.  Dana  y.  Steams, 
3  Cush.  372-^6.  It  is  not  necessary,  in  order 
to  give  effect  to  the  disaffirmance  of  the  deed 
or  contract  of  a  minor,  that  the  other  party 
should  be  placed  in  statu  quo.  Tncker  v. 
MoreUind,  10  Pet.  65-74;  Shaw  v.  Boyd,  6 
Serg.  &  R.  309."  See,  also,  1  Am.  Lead.  Cas. 
(5th  Ed.)  •224,  •232,  ^249,  ^250;  Mustard  v. 
Wohlford's  Heirs,  15  Grat  329,  340;  Creshog- 
er  V.  Welch's  Lessee,  15  Ohio  St  156;  Bureka 
Co.  V.  Edwards,  71  Ala.  248,  256;  Corey  ▼. 
Burton,  32  Mich.  30;  Price  y.  Purman,  27  Vt 
268,  271;  Robinson  v.  Weeks.  56  Me.  102,  107; 
Carpenter  y.  Carpenter,  45  Ind.  142,  146;  Har- 
vey V.  Briggs,  68  Bfiss.  60,  66,  8  South.  274; 
Railway  y.  Higgina,  44  Ark.  293,  297;  Reyn- 
olds V.  McCurry,  100  lU.  866,  859;  Tyler,  Inf. 
§  37,  and  authorities  cited. 

Does  the  present  case  come  within  the  rule 
upon  which  Mrs.  MacGreal  relies?  Under  the 
terms  of  the  loan,  the  money  obtained  from 
Mrs.  Utermehle  waa  used  in  lifting  ezisting 
valid  mortgages  from  her  lot  and  in  placing 
substantial  improvements  upon  it;  and  she  is 
in  actual  possession  of  the  lot  so  improved 
and  freed  from  the  liens  created  by  the  deeds 
of  March  8,  1886,  and  September  3,  1887,  and 
subject  to  which  she  acquired  the  property. 
A  court  of  equity  will  look  at  the  real  trans- 
action, and  will  do  Justice  to  the  adult  if  ft 
can  be  done  without  disregarding  or  impair- 
ing the  principle  that  allows  an  hifant,  upon 
arriving  at  majority,  to  disaffirm  his  contracts 
made  during  infancy.  Mrs.  MacGreal  having 
disaffirmed  her  deed  of  October  22,  1889,  she  6 
is  not  entitled,  as  between* herself  and  the  es-  • 
tate  of  Mrs.  Utermehle,  to  be  protected  except 
in  the  enjoyment  of  such  rights  in  the  prop- 
erty in  question  as  she  had  at  the  time  it  was 
incumbered  by  her  disaffirmed  deed  of  trust 
She  is  not  entitled  to  make  profit  out  of  those 
whose  money  has  been  used,  at  her  request 
In  protecting  and  Improving  her  estate.  Her 
lot  was  subject  to  prior  liens  on  account  of 
the  debts  due  to  Brough  and  Porter  as  well 
as  for  taxes.  Those  debts  have  been  dischar- 
ged, and  her  property  is  no  longer  In  any  dan- 
ger from  them.  The  liability  of  her  property 
for  those  debts,  when  the  deed  of  1889  was 
executed,  cannot  be  questioned.  These  debts 
having  been  paid  by  Mrs.  Utermehle,  the  ap- 
pellees are  entitled,  in  equity,  to  be  subrogat- 
ed to  the  rights  of  the  persons  who  held  them, 
and  who  were  about  to  foreclose  the  liens 
therefor  when  the  application  was  made  to 
Mrs.  Utermehle  for  the  loan  of  $8,000  to  be 
used  in  meeting  those  debts  and  In  improving 
tlie  lot  in  question.  1  Jones,  Mortg.  §§  874, 
S77,  and  authorities  cited.  And  within  the 
meaning  of  the  rule  that,  upon  the  infant* s 
disartirniance  of  his  contract,  the  other  party 
is  entitled  to  recover  the  consideration  paid  by 
him  which  remains  in  the  infant's  hands  or 
under  his  control,  it  may  well  be  held— and 
gross  injustice  will  be  done  hi  this  case  if  it 
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be  not  10  held— that  the  money  borrowed  from 
Mrs.  Utermeble  Is,  in  every  Just  sense,  in  the 
hands  of  lirs.  MacGreal.  To  say  that  the  con- 
sideration paid  to  Mrs  MacGreal  for  the  deed 
of  tmst  of  1869  is  not  in  her  hands,  when  the 
money  has  been  put  into  her  property  in  con- 
formity with  the  disaffirmed  contract,  and  not- 
withstanding such  property  is  still  held  and 
enjoyed  by  her,  is  to  sacrifice  substance  to 
form,  and  to  make  the  privilege  of  infancy  a 
sword  to  be  used  to  the  Injury  of  others,  al- 
though the  law  intends  it  simply  as  a  shield 
to  protect  the  infant  from  Injustice  and  wrong. 
But  we  are  of  opinion  that  the  court  below 
erred  In  adjudging,  as,  in  effect,  it  did  ad- 
Judge,  that  the  appellees  are  entitled  to  have 
their  entire  debt  first  paid,  even  if  all  the  pro- 
ceeds of  sale  be  required  for  that  purpose. 
The  decree  should  have  been  so  framed  as  to 
place  Mrs.  MacGreal,  so  far  as  it  could  be 
edone,  in  the  position  occupied  by  iier  at  the 
t*time  the  deed* of  trust  was  given;  for  only 
by  such  a  decree  can  the  privilege  of  infancy, 
resulting  from  incapacity  to  contract,  be  ef- 
fectively protected.  A  decree  giving  the  ap- 
pellees a  preference  in  the  distribution  of  the 
proceeds  of  sale  for  their  entire  claim  neces- 
sarily must  rest  upon  the  ground  that  one 
who  obtains  from  an  hifant  a  deed  of  trust 
conveying  his  real  estate  to  secure  the  repay- 
ment of  money  loaned  to  him,  and  to  be  ap- 
plied, and  which  is  applied,  in  improving  such 
estate,  may  thereby  make  the  disaffirmance 
of  the  infant  inefiCectual  in  every  case  where 
the  property,  upon  being  sold,  does  not  bring 
more  than  the  debt  attempted  to  be  secured. 
But  no  such  result  can  properly  happen  if  the 
court  enforces  the  established  rule  that,  upon 
the  disaffirmance  of  a  deed  made  during  in- 
fancy, the  infant  is  entitled  to  recover  the 
property  conveyed  by  him,  and  the  adult  to  re- 
cover such  of  the  consideration  paia  by  him 
as  may  remain  in  the  hands  of  the  Infant  at 
the  time  of  disaffirmance.  As  Mrs.  MacGreal 
ought  not  to  hold  the  property  in  its  improved 
state  without  accounting,  as  far  as  possible, 
for  the  money  used  in  protecting  it  from  sale 
for  existing  liens,  and  in  improving  it,  there 
must  be  a  sale  in  order  that  justice  may  be 
done.  But  as  the  disaffirmance  of  her  deed 
restores  her  rights  in  the  property,  a  sale  ought 
not  to  have  the  effect  of  depriving  her  of  the 
interest  she  had  at  the  time  the  deed  of  trust 
was  executed.  The  decree  for  a  sale  was  prop- 
er, but,  upon  the  showing  made  by  this  record, 
it  should  direct  the  proceeds  to  be  applied— 
Fhrst,  In  repaying  to  the  appellees,  with  In- 
terest, the  sums  paid  by  Mrs.  Utermehle  in 
discharge  of  the  prior  liens  created  by  the 
deeds  of  1886  and  1887  and  by  the  taxes  then 
upon  the  property;  second,  in  paying  Mrs. 
MacGreal  :m  amount  equal  to  the  value  of 
the  lot  at  the  institution  of  this  suit  Qess  such 
prior  liens  and  taxes)  without  Interest  on  that 
amount,  and  without  taking  into  consideration 
the  value  of  the  improvements  placed  on  the 
lot;  and,  third.  In  paying  to  the  appellees 
such  of  the  proceeds  of  sale  as  may  remain, 


not  exceeding  the  balance  due  on  the  loan, 
with  interest.   This  last  snm  would  represent 
80  far  88  may  be,  the  value  of  the  tanprove-^ 
ments  put  upon  the  lot  with  Mrs.  Utermehle'sg 
money.   Lynde  t.*  McGregor,  13  Allen,  182,* 
185.   Any  other  decree  will  make  the  disaf- 
firmance by  the  infant  haeff ectual.  If  the  prop- 
erty, upon  being  sold,  does  not  bring  more 
than  the  debt  attempted  to  be  secured.    If  the 
property,  in  its  improved  condition,  does  not 
bring  enough  to  pay  the  whole  debt  due  the 
appellees,  they  will  be  without  remedy  for  the 
deficiency.    If  any  balance  should  remain  aft- 
er satisfying  the  above  claims  In  the  order 
mentioned,  it  will  belong  to  Mrs.  MacGreaL 

The  decree  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  conformity 
with  this  opinion.    Reversed. 

The  CHIEF  JUSTICE  and  Mr.  Justice 
BROWN  are  of  ophiion  that  the  Judgment 
should  be  afiEirmed. 


a«7  U.  8.  618) 
BAUMAN  et  aL  V.  ROSS  et  aL    ROSS  et  aL  t. 
BAUMAN   et  aL     ABBOT   v.   ROSS 
et  aL    ROSS  et  aL  v.  ARMES  et  aL 

(May  10,  1897.) 

Nob.  681,  632,  683,  684. 

Eminent  Domain  —  Assessmcnt  or  Damaobs  — 
Benefits  to  Land  not  Taken —Taxation- 
High  way  A8SB88ICBNT8  IN  DiSTBlOT  Or  COLUM- 
BIA. 

1.  Congress  has  power.  In  the  exercise  of  the 
right  of  eminent  domain,  to  direct,  as  it  has 
done  by  Act  March  2,  1893,  c  197  (27  Stat. 
532),  that  when  part  of  a  parcel  of  land  is  ap- 
propriated to  the  public  use  for  a  highway  m 
the  District  of  Columbia,  the  tribunal  vested 
with  the  duty  of  assessing  the  compensation  or 
damages  due  to  the  owner,  whether  for  the  value 
of  the  part  taken,  or  for  any  injury  to  the  rest, 
shall  take  into  consideration,  by  way  of  lessen- 
ing the  whole  or  either  part  of  the  sum  due  him, 
any  special  and  direct  benefits  capable  of  pres- 
ent estimate  and  reasonable  computation,  caused 
by  the  establishment  of  the  highway  to  the  part 
not  taken. 

2.  Under  the  provision  of  Act  March  2,  1883, 
c.  107,  §  11  (27  Stat  532),  as  to  highways  in 
that  part  of  the  District  of  Colombia  lying  out- 
side of  cities,  that  when  the  use  of  a  part  only 
of  any  parcel  or  tract  of  land  is  condemned,  the 
jury,  in  assessing  damages  therefor,  shall  take 
into  consideration  the  benefit  that  *  the  puriMse 
for  wbich  it  is  taken  may  be  to  the  owner  or  own- 
ers of  such  tract  or  parcel  by  enhancing  the  re- 
mainder of  the  same, '  the  benefits  as  well  as  the 
damages  are  to  be  assessed  as  of  the  date  of  the 
appropriation,  and  the  damages  thus  assessed 
constitute  the  entire  compensation. 

3.  Congress  has  power  to  provide  that  the  cost 
of  a  highway  improvement  in  the  District  of 
Columbia  shall  be  paid  by  the  District,  or  by 
the  owners  of  lands  benefited  by  the  improye- 
ment,  and  not  by  the  United  States. 

4.  ITie  legislature,  in  the  exercise  of  the  right 
of  taxation,  has  authority  to  direct  the  whole, 
or  such  part  as  it  may  prescribe,  of  the  expense 
of  a  highway  improvement,  to  be  assessed  upon 
the  owners  of  lands  benefited  thereby. 

5.  The  class  of  lands  to  be  assessed  for  the 
purpose  may  be  either  determined  by  the  legis- 
lature itself  by  defining  a  territorial  district,  or 
by  other  designation,  or  it  may  be  left  by  the 
legislature  to  the  determination  ef  opmmission* 
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era,  and  be  made  to  consist  of  such  lands,  and 
such  onljy  as  they  shall  decide  to  be  benefited. 

6.  The  rule  of  apportionment  among  the  par- 
cels of  land  benefited  also  rests  within  the  dis- 
cretion of  the  legislature,  and  may  be  directed  to 
be  In  proportion  to  the  position,  the  frontage, 
the  area,  or  the  market  value  of  the  lands,  or 
in  proportion  to  the  benefits  as  estimated  by  com- 
missioners. 

7.  If  the  legislature,  in  taxing  lands  benefited 
by  a  highway  or  other  public  improvement, 
makes  provision  for  notice,  by  publication  or 
otherwise,  to  each  owner  of  land,  and  for  hearing 
him,  at  some  stage  of  the  proceedings,  upon  the 
question  what  proportion  of  the  tax  shall  be  as- 
sessed upon  his  land,  his  property  is  not  taken 
without  due  process  of  law. 

8.  Under  Act  March  2,  1893,  c  197,  {  15  (27 
Stat.  532),  providing  that  the  assessment  shall 
be  nuide  upon  the  lands  benefited,*'  any  lands 
in  the  District  of  Columbia  which  are  benefited 
by  the  improvement  may  be  assessed,  whetlier 
or  not  in  the  particular  subdivision  in  which  the 
highway  Is  established. 

9.  The  directions  that  the  jury  ''shall  ascer- 
tain and  determine  what  proper^  is  benefited*' 
by  the  establishment  of  the  highway,  and  **shall 
assess  against  each  parcel  which  it  shall  find  to 
be  so  benefited  its  proper  proportional  part  of*' 
the  whole  sum  directed  to  be  assessed,  making 
due  allowance,  when  part  only  of  a  tract  has 
been  taken,  for  any  deduction  already  made, 
in  the  assessment  of  damages  for  such  taking, 
"on  account  of  the  benefit  to  the  remainder  of 
the  tract,'*  reasonably  imply  that  the  assessment 
is  to  be  proportional  to  the  benefit,  and  not  to 
the  market  value  or  any  other  test. 

10.  By  the  constitution  of  the  United  States, 
the  estimate  of  just  compensation  for  property 
taken  for  the  public  use  under  the  right  of  emi- 
nent domain  is  not  required  to  be  made  by  jury, 
but  may  be  intrusted  by  congress  to  commission- 
en  appointed  by  a  court  or.  by  the  executive,  or 
to  an  inquest  consisting  of  more  or  fewer  men 
than  an  ordinary  jury. 

11.  In  the  matter  of  assessing  benefits  under 
the  right  of  taxation  it  is  within  the  discretion 
of  the  legislature  to  commit  the  ascertainment  of 
the  lands  to  be  assessed  as  well  as  the  apportion- 
ment of  the  assessment  among  the  different  par- 
cels, to  the  determination  of  commissioners  ap- 
pointed as  the  legislature  may  prescribe. 

12.  Whether  the  estimate  of  damages  and  the 
assessment  of  benefits  shall  be  by  the  same  or 
different  commissioners  is  a  matter  wholly  with- 
in the  decision  of  the  legislature^  as  justice  and 
convenience  appear  to  it  to  require. 

13.  The  benefits  to  be  taken  into  consideration 
and  deducted  in  estimating  the  compensation  or 
damages  under  Act  March  2,  1893,  c.  197,  §§ 
10,  11,  13  (27  Stat.  532),  are  the  special  and  di- 
rect benefits  which  the  appropriation  of  part  of 
the  tract  of  land  for  a  highway  may  cause  to 
the  remainder  of  the  tract;  and  the  benefits  for 
which  an  assessment  is  to  be  made  under  section 
15  upon  such  remainders  and  upon  all  other 
lands  benefited  are  the  general  benefits  accruing 
to  all  the  lands  in  the  neighborhood  from  the 
establishment  of  the  highway. 

14.  It  is  no  objection  to  the  statute  that  the 
owners  of  lands  assessed  for  benefits  under  one 
proceeding  will  be  left  liable  to  be  assessed 
anew  under  future  proceedings  for  establishing 
other  highways  in  otner  subdi\n8ions. 

16.  It  is  witnin  the  power  of  the  legislature  to 
make  the  cost  of  highway  improvements  assessed 
upon  real  estate  payable  forthwith,  and  an  imme- 
diate lien  thereon. 

16.  Under  Act  March  2,  1803,  c.  197,  S  2, 
providing  for  the  recording  of  a  map  of  the  plan 
prepared  by  the  commissioners  for  the  extension 
of  a  permanent  system  of  highways  in  the  Dis- 
trict of  Columbia  outside  of  cities,  and  further 
providing  that  after  the  map  is  recorded  no  fur- 
ther subdivision  of  any  land  included  therein 
shall  be  admitted  to  record  unless  the  same  be 
first  approved  by  the  commissioners,  or  be  in 


conformity  to  the  map,  the  mere  recording  of 
the  map  does  not  entitle  the  ownen  of  lands  to 
any  compensation  or  damages. 

17.  Under  the  constitution,  the  payment  of  the 
damages  to  the  owner  of  the  land,  and  the  vest- 
ing of  title  in  the  United  States,  are  properly  re- 
quired to  be  contemporaneous,  and  the  owner  is 
not  entitled  to  interest  pending  the  proceedings. 

18.  Section  18  of  the  statute,  which  provides 
that  if  the  court  enters  judgment  of  condemna- 
tion in  any  case,  and  appropriation  for  the  pay- 
ment of  the  award  of  damoges  is  not  made  by 
congress  after  being  six  months  in  session,  "the 
proceedings  shall  be  void  and  the  land  shall  re- 
vert to  the  owners,"  means  that  the  title  shall 
be  hdd  to  have  remained  in  the  owners  as  if  no 
proceedings  for  condemnation  had  been  had,  and 
IS  within  the  constitutional  authority  of  the  leg- 
islature. 

Appeals  from  the  Ck>iirt  of  Appeals  of  tbe^ 
District  of  Columbia.  g 

•  These  were  ai^als  In  proceedings  com-* 
meneed  by  petition  of  the  commissioners  of  the 
District  of  Columbia  for  the  condemnation  of 
a  permanent  right  of  way  for  the  public  orer 
certain  subdivisions  of  lands  In  the  District  of 
Columbia,  outside  the  limits  of  the  cities  of 
Washington  and  Georgetown,  under  Act  March 
2,  1893,  c.  107  (27  Stat.  532).  The  cases  in- 
volved the  constitutionality  of  that  act.  They 
were  argued  together,  and  are  stated  In  the 
opinion. 

A.  S.  Worthlngton,  for  Ross  and  others.  Na- 
thaniel Wilson  and  Chapin  Brown,  for  Bau- 
man  and  others.  W.  L.  Coles,  for  Armes  and 
others.  ^ 

8 

*Mr.  Justice  GRAY  delivered  the  opinion  of* 
the  court. 

The  original  plan  of  the  city  of  Washington, 
established  in  1791,  under  the  direction  of 
President  Washington,  and  by  authority  of 
congress,  with  its  symmetrical  arrangements 
of  squares  and  lots,  streets,  avenues,  circles, 
and  public  reservations,  did  not  extend  north 
of  Boundary  street,  or  affect  the  roads  and 
highways  in  the  rest  of  the  District  of  Colum* 
bia. 

By  an  act  of  1809,  the  proprietor  of  any  lot 
or  square  in  the  city  of  Washington  was  au- 
thorized to  have  it  subdivided  upon  submitting 
a  plat  thereof  to  the  surveyor  of  the  District 
of  Columbia,  to  be  certified  and  recorded  in 
his  office,  upon  his  being  satisfied  that  its  di- 
mensions corresponded  with  the  original  lots. 
A.ct  Jan.  12,  1809,  c.  8  (2  Stat.  511);  Rev.  St 
D.  C.  §§  477-481. 

At  a  comparatively  recent  period,  owners  of 
lands  outside  the  northern  boundary  of  the 
city  of  Washington  from  time  to  time  laid  out 
streets  over  their  lands,  and  made  and  record- 
ed subdivisions  thereof,  as  they  pleased,  often 
not  conforming  to  each  other,  or  to  the  general 
plan  of  the  city  of  Washington;  and  congress 
at  last  found  it  necessary  to  take  measures  to 
have  the  streets  throughout  the  District  of  Co- 
lumbia laid  out  upon  a  uniform  plan. 

Congress  accordingly,  by  the  act  of  August 
27,  1888  (chapter  916),  enUUed  ''An  act  to 
regulate  the  subdivision  of  land  within  the  Dis- 
trict of  Columbia,"  authorized   the  commls* 


9Qii 


17  SUPREME  COURT  BBPORTEIiU 


sloners  of  the  District  of  Columbia  to  make 
aiid  publish  general  orders  regulating  the  plat- 
ting and  subdividing  of  all  lands  and  grounds 
in  the  District,  and  required  any  plat  of  subdi- 
vision made  in  pursuance  of  such  orders  to  be 
approved  by  them  before  being  admitted  to 
^  record  in  the  otlice  of  the  surveyor,  and,  in 
g  section  5,  provided  that  "no  future  subdivision 
•  of  landfill  the  District  of  Columbia,  without 
the  limits  of  the  cities  of  Washington  and 
Georgetown,  shall  be  recorded  in  the  survey- 
or's office  of  the  said  District,  unless  made  in 
conformity  with  the  general  plan  of  the  city  of 
Washhigton."  25  Stat.  451;  Comp.  St  D.  C. 
c.  58,  §§  39-43. 

It  was  in  order  the  more  completely  to  carry 
out  the  same  object,  that  congress  passed  the 
act  of  March  2,  1893  (chapter  197),  entitled 
"An  act  to  provide  a  permanent  system  of  high- 
ways In  that  part  of  the  District  of  Columbia 
lying  outside  of  cities,"  the  constitutionality  of 
which  is  now  impugned.     27  Stat.  532. 

The  parts  of  the  act  chiefly  attacked  are  sec- 
tions 11  and  15.  But  the  record  discloses  such 
differences  of  opinion  in  the  courts  below,  and 
the  solution  of  the  questions  Involved  depends 
so  much  upon  a  view  of  the  act  as  a  whole, 
that  it  will  be  convenient  to  state  its  various 
provisions  somewhat  fully. 

The  first  five  sections  of  the  act  relate  to  the 
making,  the  recording,  and  the  effect  of  plans 
for  the  extension  of  a  permanent  system  of 
highways,  in  conformity,  as  nearly  as  prac- 
ticable, with  the  general  plan  of  the  city  of 
Washington,  over  all  that  part  of  the  District 
of  Columbia  which  lies  outside  the  cities  of 
Washington  and  Geoi-getown. 

The  act  begins  by  enacting  that  "the  com- 
missioners of  the  District  of  Columbia  are  here- 
by authorized  and  directed  to  prepare  a  plan 
for  the  extension  of  a  permanent  system  of 
highways  over  all  that  portion  of  said  district 
not  included  within  the  limits  of  the  cities  of 
Washington  and  Georgetown.  Said  system 
shall  be  made  as  nearly  in  conformity  with  the 
street  plan  of  the  city  of  Washington  as  the 
commissioners  may  deem  advisable  and  prac- 
ticable." 

By  section  2,  "the  said  plans  shall  be  pre- 
pared from  time  to  time  in  sections,  each  of 
which  shall  cover  such  an  area  as  the  commis- 
sioners may  deem  advisable  to  Include  there- 
in; and  it  shall  be  the  duty  of  the  commis- 
sioners, in  preparing  such  plans  by  sections, 
as  far  as  may  be  practicable,  to  select  first 
such  areas  as  are  covered  by  existing  sub- 
urban subdivisions  not  in  conformity  with  the 
g,  general  plan  of  the  city  of  Washington.  The 
g  commissioners,  in  making  such  plans,  shall 
•  adopt  and  conform  to  any  then  existing  subdi- 
visions which  shall  have  been  made  in  com- 
pliance with  the  provisions  of  the  act"  of  Au- 
gust 27,  18SS  (chapter  916),  "or  which  shall, 
in  the  opinion  of  the  commissioners,  conform 
to  the  general  plan  of  the  city  of  Washington." 
"Whenever  the  plan  of  any  such  section  shall 
liave  been  adopted  by  the  commissioners,  they 
shall  cause  a  map  of  the  same  to  be  made, 


showing  the  boundaries  and  dimensions  of 
and  number  of  square  feet  in  the  streets,  ave- 
nues and  roads  established  by  them  therein; 
the  boundaries  and  dimensions  of  and  number 
of  square  feet  in  each,  if  any,  of  the  then 
existing  highways  in  the  area  covered  by  such 
map;  and  the  boundaries  and  dimensions  of 
and  number  of  square  feet  in  each  lot  of  any 
then  existing  subdivisions  owned  by  private 
persons;  and  containing  such  explanations  as 
shall  be  necessary  to  a  complete  understand- 
ing of  such  map.  In  making  such  maps,  the 
commissioners  are  further  authorized  to  lay 
out,  at  the  insterscctions  of  the  principal  av- 
enues and  streets  thereof,  circles  or  other  res- 
ervations corresponding  in  number  and  dimen- 
sions with  those  now  existing  at  such  inter- 
sections in  the  dty  of  Washington."  A  copy 
of  such  map,  duly  certified  by  the  commission- 
ers, is  to  be  delivered  to  a  commission  created 
by  this  act,  composed  of  the  secretary  of  war, 
the  secretary  of  the  interior,  and  the  chief  of 
engineers,  for  the  time  being,  who  may  adopt 
or  alter  it,  or  make  a  new  map  instead;  and 
the  map  which  that  commission  shall  adopt 
and  approve  in  writing  is  to  be  delivered  to 
the  commissioners  of  the  District  of  Columbia, 
and  be  at  once  filed  and  recorded  in  the  office 
of  the  surveyor  of  the  District  of  Columbia. 

The  same  section  proceeds:  "And  after  any 
such  map  shall  have  been  so  recorded,  no  fur- 
ther subdivision  of  any  land  Included  therein 
shall  be  admitted  to  record  in  the  office  of  the 
surveyor  of  said  district,  or  in  the  office  of  the 
recorder  of  deeds  thereof,  unless  the  same  be 
first  approved  by  the  commissioners,  and  be 
in  conformity  to  such  map.  Nor  shall  it  be 
lawful,  when  any  such  map  shall  have  been 
so  recorded,  for  the  commissioners  of  the  Dis- 
trict of  Columbia,  or  any  other  officer  or  per-^ 
son  representing  the  United  States  or  the  Di»-g 
trict»of  Columbia,  to  thereafter  improve,  re-« 
paUr  or  assume  any  responsibility  in  regard 
to  any  abandoned  highway  within  the  area 
covered  by  such  map,  or  to  accept,  improve, 
repair  or  assume  any  responsibility  in  regard 
to  any  highway  that  any  owner  of  land  in 
such  area  shall  thereafter  attempt  to  lay  out 
or  establish,  unless  such  landowner  shall  first 
have  submitted  to  the  commissioners  a  plat 
of  such  proposed  highway,  and  the  commis- 
sioners shall  have  found  the  same  to  be  In 
conformity  to  such  map,  and  shall  have  ap- 
proved such  plat,  and  caused  it  to  be  recorded 
in  the  office  of  said  surveyor." 

The  section  concludes  with  a  provision  that 
the  commissioners  of  the  District  of  Columbia, 
"in  order  to  enable  the  said  commissioners  to 
proceed  speedily  and  efficiently  to  carry  out 
the  purposes  of  this  act,"  may,  with  the  ap- 
proval of  the  commission  before  named,  ap- 
point two  civilian  assistants  to  the  engineer 
commissioner,  who,  with  him,  under  the  di- 
rection of  the  commissioners,  shall  have  im- 
mediate charge  of  the  work  to  be  done  under 
this  act. 

Section  3  provides  that,  '•when  any  such 
map  shall  have  been  recorded  as  aforesaid  la 
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the  office  of  the  surveyor  of  the  district,  It 
shall  be  lawful  for  the  owner  of  any  land  In- 
cluded within  such  map  to  adopt  the  subdivi- 
sion, thereby  made,  by  a  reference  thereto  and 
to  this  section  in  any  deed  or  will  which  he 
bliall  thereafter  make;  and  when  any  deed  or 
will  containing  any  such  reference  shall  have 
been  made  and  recorded  in  the  proper  office, 
it  shall  have  the  same  effect  as  though  the 
ti:rantor  or  grantors  In  such  deed,  or  the  mak- 
er of  such  will,  had  made  such  subdivision  and 
recorded  the  same  In  compliance  with  law." 

By  section  4,  "for  the  purpose  of  making  sur- 
ve.vs  for  such  plans  and  maps,  the  commis- 
sioners, and  their  agents  and  employees  neces- 
sarily engaged  In  making  such  surveys,  are 
authorized  to  enter  upon  any  lands  through 
or  on  which  any  projected  highway  or  reserva- 
tion may  run  or  lie."  And  by  section  5,  "the 
commissioners  of  the  District  of  Ck)lumbia  are 
authorized  to  name  all  streets,  avenues,  alleys 
and  reservations  laid  out  or  adopted  under  the 
provisions  of  this  act." 
10  Then  follow  sections  6  to  14.  Inclusive,  con- 
Ftainlng  provisions'* for  the  condemnation  of  a 
permanent  riglit  of  way  for  the  public,  and 
for  the  assessment  of  compensation  or  dam- 
ages to  the  owners  of  lands  by  a  jury  of  seven 
men,  as  foUows: 

By  section  6,  "within  thirty  days  after  any 
such  map  shall  have  been  recorded  as  afore- 
said, which  shall  alter  any  highway  or  high- 
ways in  any  then  existing  subdivision  in  the 
area  included  in  such  map,  or  which  shall  dis- 
pense with  any  highway  or  highways,  or  any 
part  thereof,  in  any  such  subdivision,  the  com- 
missioners of  the  District  of  Columbia  shall 
make  application  to  the  supreme  court  of  the 
District  of  Columbia,  liolding  a  special  term  as 
a  district  court  of  the  United  States,  by  writ- 
ten petition,  praying  the  condemnation  of  a 
permanent  right  of  way  for  the"  public  over  all 
the  land  lying  within  the  limits  of  such  sub- 
division, not  already  owned  by  the  United 
States  or  the  District  of  Columbia  or  dedicated 
to  public  use  as  a  highway,  which  shall  be 
included  within  the  highways  or  reservations 
laid  out  by  the  commissioners  and  indicated  on 
such  map.  Upon  the  filing  of  such  petition, 
the  said  court  in  special  term  shall  proceed  to 
condemn  a  permanent  right  of  way  for  the 
public  over  said  land,  in  the  manner  herein- 
after provided." 

By  section  7,  "as  to  any  highway  or  high- 
ways, or  part  of  any  liighway  or  highways, 
laid  down  upon  any  such  map,  which  shaU  not 
lie  within  the  limits  of  any  existing  subdivi- 
sion, the  commissioners  at  any  time  thereafter, 
when  in  their  Judgment  the  public  convenience 
shall  require  the  opening  of  the  same,  or  of 
any  part  tliereof.  may  make  application  as 
aforesaid  to  tlie  supreme  court  of  the  District 
of  Columbia,  holding  a  special  term  as  afore- 
said, for  the  condemnation  and  opening  of  the 
same;  and  said  court  in  special  term  as  afore- 
said shall  thereupon  proceed,  in  the  manner 
hereinafter  provided,  to  coudenm  a  permanent 
right  of  way  for  the  public  over  all  the  land. 


not  already  owned  by  tiie  United  Btatei  or  the 
District  of  Columbia  or  dedicated  to  public 
use  as  a  highway,  included  within  the  high* 
way  or  highways,  or  part  of  a  highway  or 
highways,  described  in  such  application:  pro- 
vided, that  in  such  case  the  court,  after  publlc^^ 
notice  shall  have  been  given  as  herehiaftorifi 
directed,  shaU  first  hear*evidence  as  to  wheth** 
er  the  pubUc  convenience  does  in  fact  require 
the  immediate  opening  of  the  highway  or  high- 
ways, or  part  of  any  highway  or  highwaySr 
described  hi  such  application,  and  shall  deter- 
mine  that  question  on  the  evidence  submitted 
to  it;  and  if  the  court  shall,  as  to  any  part 
of  the  land  sought  to  be  condemned,  decide 
such  question  in  the  negative,  it  shall  proceed 
no  further  as  to  such  part  at  that  time.  Andi 
if  the  court,  after  such  notice  and  hearlng^^ 
shall  determine  that  the  public  convenience 
does  not  In  fact  require  the  immediate  open- 
ing of  any  highway  or  highways  or  any  part 
thereof  described  in  such  application,  no  fur- 
ther proceedings  shall  be  had  under  such  ap* 
plication." 

Section  8  provides  that  '*when  any  applica- 
tion shall  have  been  filed  in  said  court  in  spe- 
cial term  under  the  preceding  sections  of  this 
act,"  the  comt  shall  cause  public  notice  of 
not  less  than  thirty  days  to  be  given  of  such 
application,  ''which  notice  shall  warn  all  per- 
sons having  any  interest  in  the  proceedings  to 
attend  the  court  at  a  day  to  be  named  in  said 
notice,  and  to  continue  hi  attendance  until  the 
court  shall  have  made  a  final  order  in  the 
premises;"  and,  "after  such  notice  shall  liave 
been  given,  shall  take  no  further  step  until 
the  time  limited  thereby  shall  have  expired^ 
and  shall  afford  all  parties  in  interest  a  rea- 
sonable opportunity  to  be  heard  during  the 
proceedings;"  and  shall,  whenever  11  is  prac- 
ticable to  do  so,  cause  a  slmUar  notice  to  be 
served  upon  each  of  the  owners  of  the  land 
sought  to  be  condemned,  and  upon  the  attor- 
ney of  the  United  States  for  the  District  of 
Columbia. 

Section  9  provides  that  "when  the  object  of 
any  such  application  to  said  court  shall  be,  in 
whole  or  in  part,  to  rectify  or  change  an  ex- 
isting subdivision,  the  court,  immediately  after 
the  expiration  of  the  time  limited  in  such  no- 
tice, shall  proceed  without  delay  to  make  the 
required  condemnation,  so  far  as  it  shall  re- 
late to  any  lands  within  such  subdivision;  and 
as  to  any  lands  not  lying  within  the  Umits  of 
an  existing  subdivision  which  is  sought  to  be 
rectified  or  changed,  the  court  shall  proceed  in 
like  manner  only  after  it  shall  have  deter- 9 
mined,  as  hereinbefore  provided,  that  the  pub-lo 
lie  convenience  requlres*tne  condemnation,  and* 
then  only  to  the  extent  which  the  public  con- 
venience ShaU  require." 

Section  10  is  as  follows:  "When  any  right 
of  way  is  to  be  condenmed  under  this  act, 
said  court  in  special  term  shall  cause  a  Jury 
of  seven  judicious,  disinterested  men,  not  re- 
lated to  any  person  interested  in  the  proceed- 
ings, and  not  in  the  service  or  employment  of 
the  District  of  Columbia  or  of  the  United 
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8tatei»  t»  be  summoned  by  the  marshal;  and 
shall  administer  to  the  jury  an  oath  or  af- 
firmation that  they  will,  without  favor  or 
partiality  to  any  one,  to  the  best  of  their  judg- 
ment, determine  such  questions  as  may  be 
submitted  to  them  by  the  court  during  the 
proceedings.  The  court,  before  accepting  the 
jury,  shall  hear  any  objections  that  may  be 
made  to  any  member  thereof,  and  shall  have 
full  power  to  decide  on  all  such  objections, 
and  to  excuse  any  juror,  and  to  cause  any 
yacandes  in  the  Jury  to  be  filled.  When  the 
Jury  shall  have  been  organized,  the  court  and 
the  jury  shall  hear  and  receive  such  evidence 
as  may  be  offered  or  submitted  on  behalf  of 
the  District  of  (Columbia,  or  on  behalf  of  the 
United  States,  or  by  any  person  having  any 
Interest  in  the  proceedings;  and  the  proceed- 
ings shall  be  conducted,  as  nearly  as  may  be, 
as  dvil  cases  triable  by  Jury  are  now  conduct- 
ed in  said  District;  but  the  order  of  proof  shall 
be  in  the  discretion  of  the  court.  Upon  the 
motion  of  any  party  in  interest,  the  court  may 
direct  the  jury  to  view  the  premises  under 
consideration,  under  such  regulations  as  the 
court  may  prescribe.  When  the  hearing  is 
concluded,  the  jury,  or  a  majority  thereof, 
shall  render  a  written  verdict  in  such  form  as 
may  be  perscrlbed  or  submitted  to  the  jury  by 
the  court,  which  verdict  shall  be  signed  by  the 
jurors,  or  by  a  majority  of  them,  and  filed 
In  the  court.  The  court  shall  have  power  td 
set  aside  such  verdict,  when  satisfied  that  the 
same  is  unjust  or  unreasonable.  One  jury 
may  be  sworn,  and  one  trial  had,  as  to  all  or 
any  of  the  parcels  of  land  Involved  in  the  pro- 
ceeding, at  the  discretion  of  the  court;  and 
where  the  jury  shall  have  rendered  a  verdict 
as  to  more  than  one  parcel  of  land,  the  court 
may  set  aside  the  verdict  as  to  one  or  more 
parcels,  and  confirm  it  as  to  the  others. 
When  the  verdict  of  the  Jury,  in* whole  or  in 
part,  shall  have  been  so  set  aside,  a  new  jury 
shall  be  summoned,  and  the  proceedings  con- 
tinued, until  the  court  shall  have  confirmed  a 
verdict  as  to  all  the  land  Involved  in  the  pro- 
ceeding." 

Section  11  provides  that,  "where  the  use  of 
a  part  only  of  any  parcel  or  tract  of  land  shall 
be  condemned  in  such  a  proceeding,  the  jury, 
in  assessing  the  damages  therefor,  shall  take 
into  consideration  the  benefit  [that]  the  pur- 
pose for  which  it  is  taken  may  be  to  the  own- 
er or  owners  of  such  tract  or  parcel  by  en- 
handng  the  value  of  the  remainder  of  the 
same,  and  shall  give  their  verdict  accordingly; 
and  the  court  may  require,  in  such  case,  that 
the  damages  and  the  benefits  shall  be  found 
and  stated  separately/' 

Section  12  provides  that  no  trial  under  this 
act  shall  fall  by  reason  of  the  death  or  disa- 
bility of  any  Juror  during  the  proceedings, 
provided  the  verdict  is  "concurred  In  by  a 
majority  of  a  complete  jury." 

Section  13  is  as  follows:  "No  evidence 
shall  be  offered  or  received  by  the  jury  as 
to  the  persons  who  will  be  entitled  to  re- 
ceive the  compensation  that  may  be  awarded 


as  to  any  pazcsl  of  land.  If  any  question 
shall  arise  as  to  whether  any  person  claiming 
a  right  to  be  heard  is  in  fact  Interested  in  the 
proceedings,  the  court  shall  hear  and  deter- 
mine the  question  in  a  summary  way,  and  hi 
cases  of  doubt  shall  permit  the  party  to  be 
heard.  The  verdict  of  the  jury  shall  state,  as 
to  each  parcel  of  land  involved  in  the  proceed- 
ing, only  the  amount  of  compensation,  less  the 
benefits,  if  any,  which  it  shall  award  in  re- 
spect thereof,  and  shall  not  contain  any  find- 
ing as  to  the  ownership  of  the  land,  or  the  per- 
sons entitled  to  the  compensation.** 

Section  14  fixes  the  compensation  of  each 
Juror  at  five  dollars  a  day. 

Section  15  provides  for  assessing  and  char- 
ging the  amount  awarded  as  damages,  one  half 
upon  the  Uuids  benefited,  and  the  other  half  up- 
on the  District  of  Columbia,  as  follows:  "That 
the  amount  awarded  by  said  court  as  damages 
for  each  highway  or  reservation,  or  part  there-^ 
of,  condemned  and  established  under  this  ao^g 
shall  be  one  half  assessed  against  th«*land* 
benefited  thereby,  and  the  other  half  shall  be 
charged  up  to  the  revenues  of  the  District  of 
Columbia;  that  one  half  of  the  amount  award- 
ed by  said  court  as  damages  for  each  highway 
or  reservation,  or  part  thereof,  condemned  and 
established  under  this  act,  shall  be  charged 
upon  the  lands  benefited  by  the  laying  out  and 
opening  of  such  highway  or  reservation,  or 
part  thereof,  and  the  remainder  of  said  amount 
shall  be  charged  to  the  revenues  of  the  Dis- 
trict of  Columbia.  The  same  Jury  which  shall 
assess  the  damages  caused  by  the  opening  of 
any  highways  or  reservation,  or  part  thereol^ 
or  by  the  abandonment  of  an  existing  highway 
or  part  thereof,  shall  ascertain  and  determbie 
what  property  is  thereby  benefited,  and  shall 
assess  against  each  parcel  which  it  shall  find 
to  be  so  benefited  its  proper  proportional  part 
of  the  whole  of  said  one  half  of  the  damages: 
provided,  that  In  making  such  assessment  for 
benefits  the  Jury  shall,  as  to  any  tract  a  part 
of  which  shall  have  been  taken  for  sacfa  high- 
way or  reservation,  or  part  thereof,  make  due 
allowance  for  the  amount,  if  any,  which  shall 
have  been  deducted  from  the  value  of  the 
part  taken,  on  account  of  the  benefit  to  the  re- 
mainder of  the  tract  The  proceedings  of  the 
court  and  the  jury,  in  making  assessments 
for  benefits  under  this  section,  shall  oonform 
as  nearly  as  is  practicable  to  the  foregoing  pro- 
visions of  this  act  relating  to  the  assessment 
of  damages;  and  the  verdict  of  the  Jury,  mak- 
ing an  assessment  under  this  section  as  to  any 
parcel  of  land,  shall  not  be  conclusive  until 
the  same  shall  have  been  confirmed  by  the 
court  When  confirmed  by  the  court,  the  as- 
sessment so  made  shall  be  a  lien  upon  the  land 
assessed,  and  shall  be  collected  as  special  im- 
provement taxes  In  the  District  of  Columbia 
have  been  collected  since  February  twenty- 
first,  eighteen  hundred  and  seventy-one  [that 
is  to  say,  as  all  other  taxes  are  collected  (Act 
Feb.  21.  1871,  c.  62,  S  37;  16  Stat  427;  Rev. 
St  D.  C.  §  151)],  and  shall  be  payable  in  five 
equal  annual  instalments,  with  interest  at  the 
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rate  of  four  per  centom  per  annum  from  the 
date  of  the  confirmation  of  the  assessment  by 
the  court.    That  no  expense  for  the  improve- 
^ment  of  any  street,  circle,  reserration  or  ave- 
lonue  laid  out  under  the  provisions  of  this  act, 
?  outside  the*citles  of  Washington  and  George- 
town, shall  be  chargeable  to  the  treasury  of 
the  United  States,  but  such  expense  sliall  be 
paid  solely  out  of  the  revenues  of  the  District 
of  Columbia." 

Section  16  prescribes  the  mode  of  ordering 
the  payment  and  distribution  of  the  compen- 
sation or  damages  to  and  among  the  persons 
entitled  to  receive  the  same,  as  follows: 
••When  said  court  shall  have  assessed  the  dam- 
ages to  be  paid  as  to  any  parcel  of  land  the 
use  of  which  shall  have  been  condemned,  or 
which  sliall  have  been  Injured  by  the  abandon- 
ment of  a  previously  existing  highway,  and 
there  shall  be  no  controversy  as  to  the  persons 
who  are  entitled  to  receive  the  same,  or  as  to 
the  distribution  of  the  same  among  thorn,  said 
court  shall  decree  such  payment  to  be  made; 
and  upon  presentation  of  a  duly  certified  copy 
of  such  decree  to  the  treasurer  of  the  United 
States,  he  shall  report  the  same  to  congress  for 
consideration  and  action,  and  shall  make  such 
payment  to  the  person  or  persons  appearing 
by  such  decree  to  be  entitled  thereto,  as  con- 
gress may  provide.  But  where  any  such  con- 
troversy Shan  exist,  or  where  there  shall  be 
any  doubt  as  to  the  proper  disposition  of  the 
compensation  awarded,  the  court  shall  order 
that  the  damages  assessed  by  it,  Involved  in 
such  controversy  or  doubt,  shall  be  paid  Into 
the  registry  of  the  court;  and  upon  the  presen- 
tation of  a  duly  certified  copy  of  such  order 
to  the  treasurer  of  the  United  States,  he  shall, 
when  the  necessary  money  is  appropriated,  pay 
the  amount  therein  mentioned  to  the  clerk  of 
said  court;  and  the  claims  of  the  respective 
parties  thereto  shall  thereupon  be  heard  and 
decided  by  the  court  as  In  interpleader  suits 
in  equity,  under  such  general  rules  as  may  be 
prescrtbed  by  said  court  in  general  term." 

Section  17.  as  originally  passed,  provided  for 
appeals  from  the  supreme  court  of  the  District 
of  CJolumbIa  In  special  term  to  the  same  court 
in  general  term;  but,  as  amended  by  the  act 
of  January  21,  1890  (chapter  5),  provides  that 
any  party  aggrieved  may  appeal  to  the  court 
of  appeals  of  the  District  of  Ck)lumbla,  upon 
questions  of  law  only,  from  **the  final  order  or 
decree  of  said  court  In  special  term,  fixing  the 
amount  of  damages,  or  the  assessment  for  ben- 
efits, as  to*«iny  parcel  of  land,"  and,  upon  ques- 
tions both  of  law  and  of  fact,  "from  a  final 
Judgment  of  said  court  in  special  term  under 
this  act,  distributing  the  damages  among  con- 
tending claimants,"  and  further  provides  that 
••from  any  Judgment  or  order  of  said  court  of 
appeals,  involving  any  question  as  to  the  con- 
stitutionality of  this  act,  or  of  any  part  there- 
of," any  party  aggrieved  may  appeal  to  this 
court,  and  this  court  "shall  determine  only  the 
question  of  constitutionality  Involved  in  the 
case."  29  Stat.  2. 
Section  18  makes  payment  of  the  damages 


to  the  parties,  or  Into  court,  an  absolute  con- 
dition of  the  taking  possession  of  the  land  by 
the  conunlssloners,  and  of  the  validity  of  the 
proceedings,  and  is  as  follows:  "Whenever 
any  final  decree  shall  have  been  made  by  said 
court,  under  the  provisions  of  this  act,  for  the 
yayment  of  the  damages  to  the  parties,  or  into 
:iie  registry  of  the  court,  and  when  the  money 
iias  been  appropriated  and  paid,  the  commis- 
sioners shall  be  entitled  to  take  immediate  pos- 
session of  the  parcel  of  land  in  regard  to 
which  said  order  of  payment  shall  have  been 
made,  and  the  court  shall  enforce  such  right 
of  possession  by  proper  order,  and  by  process 
addressed  to  the  marshal  of  the  United  States 
for  the  District  of  CJolumbla.  In  case  the 
court  shall  enter  Judgment  of  condemnation 
in  any  case,  and  appropriation  is  not  made  by 
congress  for  the  payment  of  such  award  witli- 
in  the  period  of  six  months,  congress  being  in 
session  for  that  time  after  such  award,  or  for 
the  period  of  six  months  after  the  meeting  of 
the  next  session  of  congress,  the  proceedings 
shall  be  void,  and  the  land  shall  revert  to  the 
owners." 

The  nineteenth  and  concluding  section  re- 
quires the  commissioners  of  the  District  of  Co- 
lumbia to  Include  in  their  annual  report  a  full 
statement  of  their  action,  and  an  estimate  of 
necessary  expenditures,  under  this  act 

Pursuant  to  sections  1  and  2  of  the  act  of 
1893,  a  plan,  in  sections,  was  prepared  and 
adopted  by  the  commissioners  of  the  District 
of  Columbia,  and  a  map  thereof  was  approved 
by  the  commission  named  in  section  2,  and 
was  filed  and  recoided  in  the  surveyor's  office, 
for  the  extension  of  a  permanent  system  of  ^ 
highways  in  so  much  of  the  area  of  the  Dis-g 
trict  of* Columbia  as  is  bounded  on  the  east* 
by  North  Capitol  street,  on  the  west  by  Rock 
creek,  on  the  north  by  the  boundary  line  of  the 
District,  and  on  the  south  by  Florida  avenue, 
formerly  Boundary  street,  and  containing  47 
existing  suburban  subdivisions. 

On  September  27,  1895,  within  30  days  after 
the  recording  of  the  map,  the  commissioners 
presented  to  the  supreme  court  of  the  District 
of  Columbia  a  separate  petition,  under  section 
6,  for  the  condemnation  of  a  permanent  right  of 
way  for  the  public  overall  the  land  lying  within 
the  limits  of  each  of  those  subdivisions,  among 
which  were  one  known  as  "Dennison  &  Leigh- 
ton's  Subdivision  of  a  Part  of  ML  Pleasant 
and  Mt  Pleasant  Plains,"  and  through  which 
Sixteenth  street,  if  ^tended,  would  pass,  and 
another  known  as  the  "Ingleside  Subdivision," 
through  parts  of  wlilch  would  pass  extensions 
of  Seventeenth,  Eighteenth,  and  Nineteenth 
streets.  Upon  the  petition  relating  to  each  of 
these  two  subdivisions,  due  publication  of  no- 
tice was  made,  as  required  by  section  6,  and 
some  owners  of  lands  appeared  and  filed  an- 
swers, alleging  that  the  act  was  unconstitu- 
tional. 

Upon  the  petition  relating  to  the  Dennisoa 
&  Leighton  subdivisioo,  a  Jury  of  se^en  was 
summoned  and  organized,  pursuant  to  sectioo 
10,  and,  after  a  trial  before  Justice  Cox,  and 
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the  introduction  of  evidence  by  the  petitioners 
and  by  the  respondents,  rendered  a  verdict,  in 
the  form  prescribed  by  the  court,  setting  forth 
a  description  of  each  parcel  of  land  altected, 
the  number  of  square  feet  in  the  parcel,  the 
number  of  square  feet  tal^en,  the  number  of 
square  feet  not  taken,  the  compensation  for 
land  taken,  the  compensation  for  buildings  tak- 
en, the  damages  to  the  remainder  of  the  parcel, 
including  damages  to  the  buildings,  the  benefits 
to  the  remainder  of  the  parcel,  and  the  award, 
being  for  compensation  and  damages,  less 
benefits. 

6n  February  6,  189e,  on  motion  of  the  re- 
spondents, Justice  Cox  ordered  and  adjudged 
ttiat  the  verdict  be  set  aside,  and  the  petition 
dismissed,  on  the  ground  that  the  act  of  1893 
was  unconstitutional  and  void,  for  the  rea- 
gsons  stated  in  his  opinion  filed  on  the  same 
Jpday.  In  that  opinion,  the  learned  Judge *ad- 
DOLltted  it  to  be  established  by  the  weight  ol 
authority  that,  under  the  right  of  eminent  do- 
main, the  special  benefits  to  an  individual  lot, 
of  which  a  part  was  condemned,  could  prop- 
erly be  set  off  against  or  deducted  from  the 
amount  found  due  as  the  value  of  the  land 
appropriated  and  as  special  damage  to  the  re- 
mainder of  the  tract  or  parcel,  and  that,  un- 
der the  legislative  power  ot  taxation,  an  as- 
sessment might  be  laid  upon  such  remainder, 
and  other  lands  in  the  neighborhood,  for  the 
general  benefits  derived  from  the  existence  of 
the  new  street.  But  he  held  that  either  a  de- 
duction for  special  benefits,  or  an  assessment 
for  general  benefits,  should  be  for  benefits 
which,  If  not  inmiediately  realized,  should  be 
at  least  so  far  present  as  to  be  certain  and 
presently  ascertainable;  that  the  act  of  1893, 
In  a  proceeding  (such  as  this  was)  under  sec- 
tion 6»  relating  to  a  highway  through  an  ex- 
isting subdivision,  simply  required  a  condenmar 
tlon  of  the  right  of  way,  and  did  not,  as  in  a 
proceeding  under  section  7  relating  to  lands 
not  within  an  existing  subdivision,  also  require 
an  Immediate  opening  of  the  highway;  that 
the  act  authorized  the  taking  of  private  prop- 
erty for  public  use,  and  attempted  to  pay  for 
It  partly  in  future  and  contingent  benefits,  and 
failed  to  provide  for  the  just  compensation  re- 
quired by  the  constitution  to  be  made,  and  was 
therefore  an  unconstitutional  appropriation  of 
private  property,  which  the  courts  could  not 
carry  out;  and,  consequently,  that  section  11, 
as  applied  to  the  case,  was  unconstitutional 
and  void,  and  the  whole  proceeding  must  be 
set  aside.  He  further  suggested,  although  not 
deciding,  that  section  15,  providing  for  an  as- 
sessn^ent  of  half  the  damages  upon  the  lands 
deriving  a  genera]  benefit  from  the  highway, 
could  not  be  carried  out,  because,  while  com- 
mitting that  assessment  to  the  same  jury,  it 
fixed  neither  the  taxing  district  nor  the  rule 
of  apportionment,  and  also  observed  that  "the 
recording  of  the  map  by  the  commissioners,  if 
nothing  is  done  in  pursuance  of  this  step,  is 
only  a  less  Injury  to  the  lot  owners  than  tak- 
ing their  prc^erty  without  paying  for  it**  24 
Wash.  Law  R^.  65-71* 


From  that  Judgment,  the  conunlssloners  ap-,Q 
pealed  to  the  court  of  appeals  of  the  Dlstilctg 
of  Columbia,  which,  in  an*opinion  delivered  by* 
Justice   Shepard,   Justice  Morris   concurring, 
reached  the  following  conclusions: 

(1)  That  under  the  last  clause  of  the  fifth 
amendment  to  the  constitution  of  the  United 
States,  "Nor  shall  private  property  be  taken 
for  public  use  without  just  compensation,"  this 
just  compensation  means  "the  actual  vaJue  of 
the  property  taken,  payable  In  money,  and 
without  diniinutlon  on  account  of  benefits  gen- 
eral or  special,"  although  special  benefits 
might  be  considered  In  respect  of  a  claim  for 
damages  done  to  the  adjacent  land  not  actually 
taken,  and,  therefore,  that  "so  much,  at  least, 
of  section  11  as  provides  for  the  dhnlnution  of 
the  just  compensation  for  the  value  of  the 
land  taken  to  the  extent  of  benefits  accruing  to 
the  remainder  is  beyond  the  power  ot  congress, 
and  therefore  void.*' 

(2)  That,  "in  so  far  as  the  general  principle 
of  the  assessment  established  by  section  15  of 
this  act  is  concerned,  there  can  be  no  substan- 
tial objection,— it  Is  fair,  liberal,  and  regular*'; 
but  that  "section  15  Is  Inoperative  by  failure 
to  conform  to  the  necessary  operation  of  sec- 
tions 6  and  7.  To  accomplish  the  object  ot 
speedy  condemnation  and  rectification  of  streets 
In  localities,  where  hnportant,  some  provision 
should  have  been  made  for  the  creation  of 
definite  taxing  districts.  Including  one  or  sev- 
eral subdivisions  and  sections  adjacent,  where 
it  might  appear  to  be  expedient  and  Just,  so 
that  the  work  of  condemnation,  laying  off,  and 
assessment  of  expenses  of  streets  could  take 
place  promptly  without  complication  with  oth- 
ers. Another  defect  Is  that  the  assessments* 
when  confirmed  by  the  court,  shall  bear  Inter- 
est from  date  of  such  confirmation,  notwith- 
standing the  fact  that  congress  may  not  ac- 
cept them.  If  at  all,  for.  a  year,  possibly,  under 
the  provisions  of  section  18." 

(3)  "That  congress  has  made  no  appropria- 
tion for  the  immediate  payment  of  the  com- 
pensation that  may  be  assessed  does  not  render 
the  act  hivalid." 

(4)  That  the  hivalidity  of  sections  11  and  15 
does  not  make  the  act  as  a  whole  inoperative 
and  void. 

(5)  That  the  record  of  the  maps,  provided  for 
In  the  act  does  not  amount  to  "a  taking  oCg 
the  land,  in  the  sense  that  It* interferes  with* 
the  enjoyment  thereof  by  the  owners  to  an  In- 
jurious ext^it,  beyond  the  power  of  congreas, 
without  a  provision  for  compensation." 

The  result  was  that  the  Judgment  was  re> 
versed,  and  the  cause  remanded,  with  direc- 
tions to  modify  the  judgment  in  so  far  as  It 
dismissed  the  petition,  and  to  reinstate  the 
cause  for  further  proceedings  not  inconsistent 
with  the  opinion  of  the  court  of  appeals.  8 
App.  D.  C.  393. 

Chief  Justice  Alvey  filed  a  separate  opinion, 
holding  section  11  to  be  constitutional  and 
valid,  and  in  this  respect  dissenting  from  hl& 
associates,  but  substantially  ccmcurring  In  the 
rest  of  their  opinion,  and  holding  section  15  to 
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tit  '^Impossible  of  execution,*'  and  "nugatory 
for  the  want  of  certainty,**  in  the  following  re- 
spects: '*Thls  power  of  assessment  for  bene- 
fits, as  given  in  this  section  of  tbe  act,  is  with- 
out territorial  limitation,  and  may  extend  into 
other  subdivisions,  and  the  same  lots  or  par- 
oels  of  land  may  be  subject  to  assessments  by 
other  Juries  thereafter  called  upon  to  make 
assessments  upon  land  benefited.*'  **It  entirely 
fails  to  define  or  prescribe  the  district  or  ter- 
ritory within  which  the  benefits  may  be  as- 
sessed. Whether  confined  to  the  particular 
subdivision  in  which  the  highway  or  street 
may  be  condemned  and  established,  or  wheth- 
er such  benefits  may  be  assessed  against  land 
beyond  the  limits  of  such  subdivision  along  the 
Une  of  such  improvement,  as  extended  into  or 
through  adjoining:  subdivisions,  the  act  is  en- 
tirely silent.  Nor  is  there  any  provision  con- 
ferring authority  upon  commissioners,  or  upon 
the  court,  to  define  such  taxing  district  And 
the  act  wholly  fails  to  provide  how  the  assess- 
ment shall  l>e  apportioned,— whether  with  ref- 
erence to  the  existing  value  of  the  land,  or  to 
the  amount  of  benefit  only  that  may  be  de- 
rived from  the  improvement  when  made."  8 
App.  D.  C.  427-429. 

The  supreme  court  of  the  District  of  Ck>lum- 
bla,  upon  receiving  the  mandate  of  the  court 
of  appeals,  set  aside  the  verdict,  so  far  as  it 
allowed  or  assessed  any  benefits,  and  gave 
Judgment  thereon,  so  far  as  it  awarded  com- 
pensation and  damages  to  the  owners  of  lands. 
From  this  Judgment  the  commissioners,  as 
well  as  one  of  the  landowners,  appealed  to 
the  court  of  appeals,  which  affirmed  the  Judg- 
ment Both  parties  took  appeals  to  this  court, 
being  Nos.  633  and  634. 

Immediately  after  the  original  trial  of  the 
•case  of  the  Dennison  &  Leighton  subdivision, 
the  case  of  the  Ingleside  subdivision  waa  sub- 
mitted to  the  same  Jury,  and  a  verdict  was  re- 
turned in  similar  form,  which,  after  the  first 
decision  of  the  court  of  appeals,  above  men- 
tioned, and  in  accordance  with  that  decision, 
was  parUy  set  aside  and  partiy  affirmed  by  a 
final  Judgment  of  the  supreme  court  of  the 
^  District  of  Columbia.  The  commissioners,  as 
«'  well  as  some  of  the  landowners,  appealed  to 
«  the*€ourt  of  appeals,  which  affirmed  the  Judg- 
ment, and  both  parties  took  appeals  to  this 
court,  being  Nos.  631  and  632. 

The  effect  of  the  decision  of  the  court  of 
appeals  Is  that  the  owner  of  a  parcel  of  land, 
a  right  of  way  over  part  of  which  is  con- 
demned under  this  statute,  is  entitled  to  re- 
cover the  full  value  of  the  part  taken,  free 
of  any  deduction  for  special  benefits  to  the 
remainder,  or  of  any  assessment  for  the  gen- 
eral benefits  received  by  it  in  common  with 
other  lands  in  the  neighborhood. 

In  entering  upon  the  consideration  of  the 
correctness  of  that  conclusion,  the  precedents 
in  the  District  of  Columbia  bearing  upon  the 
subject  are  significant,  especially  as  showing 
tbe  practical  construction  by  congress  of  the 
constitutional  provision. 

In  the  dty   of   Washington,   the  lines   of 


streets  and  avenues  and  public  squares  and 
reservations  were  defined  and  established  hy 
the  original  plan  of  the  city,  and  the  absolute 
and  unqualified  title  in  fee  In  the  lands  with- 
in those  lines  was  vested  in  the  United  States 
by  deeds  of  conveyance  from  the  proprietors 
of  the  lands,  or  by  proceedings  of  condemna- 
tion under  statutes  of  Maryland,  upon  the 
original  laying  out  of  the  city.  Burch*s  Dig. 
217-224,  330,  387;  Comp.  St  D.  O.  pp.  fl64-«a); 
Van  Ness  v.  Washington,  4  Pet  282;  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Steamboat 
Co.,  100  U.  S.  672,  660,  6S1,  8  Sup.  Ct  445, 
and  4  Sup.  Ct.  15;  District  of  Columbia  Com'rs 
V.  Baltimore  &  P.  R.  Co.,  114  U.  S.  463,  460, 
5  Sup.  Ct.  lOOS.  Congress,  therefore,  bad  lit-® 
tie  or  no  occasion  to  provide  for  the  takingg 
of  lands, *imder  the  right  of  eminent  domain,* 
for  streets  and  highways  within  the  dtgr  of 
Washington. 

But  congress  early  began  to  legislate  on  tbe 
subject  of  laying  out  streets  and  highways  in 
other  parts  of  the  District  of  Columbia,  and 
to  provide  both,  for  taking  into  consideration 
benefits  as  well  as  Injuries  in  the  assessment 
of  damai^  sustained  by  owners  of  lands,  and 
for  assessing  and  charging  upon  the  persons 
and  lands  benefited  the  amount  of  such  dam> 
ages. 

Georgetown  was  incorporated  under  the  stat 
ute  of  Maryland  of  1789  (chapter  23),  amended 
by  the  statute  of  1797  (chapter  5^.  2  KUty's 
St  Two  early  acts  of  congress,  amending  the 
charter  of  Creorgetown,  contained  provisions 
for  the  opening  and  extension  of  streets,  as 
follows: 

By  the  act  of  congress  of  March  8,  1805 
(chapter  32,  8  12),  the  corporation  of  George- 
town was  empowered,  in  general  terms,  *to 
open,  extend  and  regulate  streets  within  the 
limits  of  said  town:  provided  they  make  to 
the  person  or  persons,  who  may  be  injured  by 
such  opening,  extension  or  regulation.  Just  and 
adequate  compensation,  to  be  ascertained  by 
the  verdict  of  an  impsrtial  Jury,  to  be  sum- 
moned and  sworn  by  a  Justice  of  the  peace  of 
the  county  of  Washington,  and  to  be  formed 
of  twenty-three  men,  who  shall  proceed  in  like 
manner  as  has  been  usual  in  other  cases  where 
private  property  has  been  condenmed  for  pub- 
lic use.**  2  Stat  335.  The  usual  manner,  un- 
der the  statutes  of  Maryland,  thus  referred  to, 
of  estimating  the  compensation  or  damages 
to  be  awarded  to  the  owners  of  land  for  open- 
ing or  extending  a  street,  had  been  by  in- 
quiring what  damages  they  would  "actually 
sulTer  from  the  passing  of  the  road  over  the 
land,"  "taking  into  consideration  all  conven- 
iences and  inconveniences,  advantages  and 
disadvantages,  arising  thereby,"  or  "all  bene- 
fits and  Inconveniences.'*  Herty*6  Dig.  (17D9) 
p.  459;  St  Md.  1790,  c.  32,  S  8;  Id.  1798.  c.  77, 
§  4;  Id.  1799,  c.  32.  S  2;  Id.  1792.  c.  27,  §  3;  Id. 
1798,  c.  19,  S  3;  2  Kilty*s  St 

The  supplementary  act  of  March  3,  1809,  c- 
30,  after  defining  anew  the  limits  of  George- 
town, provided,  in  section  4,  as  follows:  "Hie 
said  corporation  shall  have  power  to  lay  out. 
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Sopeo,  extend  and  regulate  streets,  lanes  and 
? alleys,  within  the*llmlt8  of  the  town,  as  be- 
fore described,  under  the  following  regula- 
tions, that  is  to  say:  the  mayor  of  the  town 
shall  summon  twelve  freeholders,  inhabitants 
of  the  town,  not  directly  interested  in  the 
premises,  who,  being  first  sworn  to  assess  and 
value  what  damages  would  be  sustained  by 
any  person  or  persons  by  reason  of  the  open- 
ing or  extending  any  street,  lane  or  alley  (tak- 
ing all  beneilts  and  inconveniences  into  con- 
sideration), slmll  proceed  to  as'sess  what  dam- 
ages would  be  sustained  by  any  person  or  per- 
sons whomsoever,  by  reason  of  such  opening 
or  extension  of  the  street,  and  shall  also  de- 
clare to  what  amount  in  money  each  individ- 
ual benefited  thereby  shall  contribute  and  pay 
towards  compensating  the  person  or  persons 
Injured  by  reason  of  such  opening  and  exten- 
sion; and  the  names  of  the  person  or  persons 
so  benefited,  and  the  sums  which  they  shall 
respectively  be  obliged  to  pay,  shall  be  return- 
ed under  their  hands  and  seals  to  the  clerk  of 
the  corporation,  to  be  filed  and  kept  in  his  of- 
fice; and  the  person  or  persons  benefited  by 
opening  or  extending  any  street,  and  assessed 
as  aforesaid,  shall  respectively  pay  the  sums 
of  money  so  charged  and  assessed  to  them, 
with  interest  thereon  at  the  rate  of  six  per 
cent  per  animm,  from  the  time  limited  for 
the  payment  thereof  until  paid;  and  the  sums 
of  money  assessed  and  charged  in  manner 
aforesaid  to  each  individual  benefited  in  man- 
ner aforesaid  shall  be  a  lien  upon  and  bind 
all  the  property  so  benefited  to  the  full  amount 
thereof:  provided  always,  that  no  street,  lane 
or  alley  shall  be  laid  out,  opened  or  extended, 
until  the  damages  assessed  to  individuals  in 
consequence  thereof,  shall  have  been  paid,  or 
secured  to  be  paid."    2  Stat.  537,  53S. 

That  provision  of  that  act,  in  its  leading 
features,  was  singularly  like  the  act  of  1803 
now  in  question.  Like  this  act,  it  provided 
that  the  jury,  in  assessing  the  damages  sus- 
tained by  any  person  by  reason  of  the  opening 
or  extension  of  a  street,  should  take  into  con- 
sideration the  benefits  to  him;  that  the  same 
jury  which  assessed  the  damages  should  also 
ascertain  what  landowners  were  benefited  by 
the  opening  or  extension,  and  what  sums  they 
should  respectively  pay  towards  the  damages; 
ggthat  these  sums  should  be  a  lien  on  the  prop- 
gerty  benefited,  and  should  bear  interest  until 
•  paid;  and  that  the  street  should*! not  be  laid 
out,  opened,  or  extended  until  the  damages 
were  paid  or  secured.  The  act  of  March  3, 
1809,  has  more  than  once  been  brought  be- 
fore this  court,  without  a  doubt  of  its  consti- 
tutionality being  expressed.  Goszler  v.  George- 
town (1821)  6  Wheat.  503;  Hanne winkle  v. 
Georgetown  (1872)  15  Wall.  547. 

In  later  acts,  autUoriziug  the  laying  out  of 
highways  or  tlie  construction  of  other  public 
Improvements  In  the  District  of  Ck)lumbla,  con- 
gress has  repeatedly  made  provision  for  the 
deduction  of  benefits  in  estimating  the  com- 
pensation to  be  paid  to  an  owner  of  land, 
whether  for  the  value  of  the  part  taken,  or  for 


damages  to  the  rest,  even  if  the  result  shoidd 
be  to  leave  nothing  payable  to  the  owner. 

The  act  of  congress  of  July  1,  1812  (chapter 
117,  §  13),  authorized  the  corporations  of  Wash- 
ington and  Georgetown,  or  either  of  them,  to 
build  a  bridge  across  Rock  creek,  and  the 
mayor  to  summon  a  Jury  of  12  disinterested 
freeholders,  each  of  whom  should  be  sworn  to 
"justly,  faithfully  and  impartially  value  aJI 
the  ground  held  as  private  property  and  in- 
tended and  required  to  be  used  or  occupied  by 
reason  of  the  contemplated  erection  of  the  per- 
manent bridge,  and  the  amount  of  damages 
the  proprietor  or  proprietors  of  said  ground 
wiU  sustain  (taking  into  view  at  the  same  time 
the  benefits  which  the  said  proprietor  or  pro- 
prietors will  derive  from  the  erection  of  the 
said  bridge),  according  to  the  best  of  his  skill 
and  judgment;  and  the  inquisition  and  valua- 
tion thereupon  taken  shall  be  signed  by  the 
mayor  and  seven  or  more  of  the  said  jury,  and 
shaU  be  binding  and  conclusive  upon  aU  par- 
ties concerned."    2  Stat  773,  774. 

A  statute  of  Virginia  of  January  27,  1824, 
incorporating  the  Chesapeal^e  &  Ohio  Oanal 
Company,  approved  and  accepted  by  a  statute 
of  Maryland  of  January  31,  1825,  and  ratified 
and  confirmed,  for  the  purpose  of  enabling  the 
corporation  to  carry  into  effect  the  provisions 
thereof  in  the  District  of  Ck)lumbia,  by  the  act 
of  congress  of  March  3,  1%25  (chapter  S2), 
provided.  In  section  15,  that  a  jury  of  not  less 
than  12,  out  of  18  summoned  for  the  purpose, 
should  ''value  the  land  and  all  damages  the  3 
owner  thereof  shall*  sustain  by  cutting  the? 
canal  through  such  land,  or  the  partial  or  tem- 
porary appropriation,  use  or  occupation  of 
such  land,"  and  that,  "In  every  such  valuation 
and  assessment  of  damages,"  the  jury  should 
be  "instructed  to  consider,  in  determining  and 
fixing  the  amount  thereof,  the  actual  benefit 
which  will  accrue  to  the  owner  from  con- 
ducting the  said  canal  through,  or  erecting 
any  of  said  works  upon  his  land,  and  to  regu- 
late their  verdict  thereby;  except  that  no  as- 
sessment shall  require  any  such  owner  to  pay 
or  contribute  anything  to  the  said  company 
where  such  benefit  shall  exceed,  in  the  esti- 
mate of  the  jury,  the  value  and  damages  as- 
certained as  aforesaid."  4  Stat  101,  783,  798^ 
801. 

An  inquisition  under  that  act,  condemning 
land  in  Georgetown  for  the  use  of  the  canal, 
having  been  returned  Into  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia, 
was  objected  to  by  the  owner  of  the  land,  wp- 
on  the  ground  that  no  provision  had  been  made 
for  Just  compensation,  as  requhred  by  the  con- 
stitution. Chief  Justice  Cranch,  in  overruling 
the  objection,  said: 

'*It  is  contended  that  the  constitution  pro- 
vides a  positive,  not  a  conjectural,  compensa- 
tion; that,  under  the  provisions  of  this  char- 
ter, it  may  happen  that  no  compensation  at  all 
may  be  made;  that  the  expected  benefits 
which  the  jury  shall  have  estimated  may  nev- 
er arrive;  and  that,  therefore,  the  Jury  should 
not  have  been  required,  by  the  charter,  to  con- 


BAUMAN  y.  BOS& 


975 


Blder  them  In  their  estimate  of  ralne  and  dam- 
ages. 

''Bat  the  constitatlon  only  proYldes  for  the 
general  principle.  The  means  of  ascertaining 
the  just  compensation  were  left  to  be  decided 
by  the  public  authority,  which  should  give 
the  power  to  take  the  private  property  for 
public  use.  All  the  states,  prior  to  the  adop-. 
tion  of  the  constitution,  exercised  this  right, 
and  still  continue  to  exercise  It  where  It  Is 
necessaiy  to  condemn  land  for  roads  and  other 
public  uses;  and  they  have  generally  provid- 
ed for  compensation  through  the  intervention 
of  a  Jury. 

"It  is  Impossible  for  the  legislature  to  fix  the 

compensation  in  every  individual  case.    It  can 

only  provide  a  tribunal  to  examine  the  clr- 

k-cumstances  of  each  case,  and  to  estimate  the 

•  Just  compensation.  If  the  Jury  had  not  be^n 
required  by  the  charter  to  consider  the  benefit, 
as  well  as  the  damage,  they  would  still  have 
been  at  liberty  to  do  so,  for  the  constitution 
does  not  require  that  the  value  should  be  paid, 
but  that  Just  compensation  should  be  given. 
Just  compensation  means  a  compensation  that 
would  be  Just  in  regard  to  the  public,  as  well 
as  In  regard  to  the  individual;  and  if  the  Jury 
should  be  satisfied  that  the  individual  would, 
by  the  proposed  public  work,  receive  a  benefit 
to  the  full  value  of  the  property  taken.  It  could 
not  be  said  to  be  a  Just  compensation  to  give 
him  the  full  value.  If  the  Jury  would  have  a 
right  to  consider  the  benefit,  as  well  as  the 
damage,  without  the  provision  of  the  charter 
which  requires  them  to  do  so,  the  same  ob- 
jection would  still  exist,  namely,  that,  under 
the  provisions  of  the  charter,  it  might  happen 
that  no  compensation  at  all,  or,  at  most,  a 
nominal  compensation  would  be  made.  The 
Insertion,  therefore,  of  tliat  provision  hi  the 
charter  which  requires  the  Jury  to  do  what 
they  would  be  competent  to  do  without  such  a 
provision,  and  which,  in  order  to  ascertain  a 
compensation  which  should  be  Just  towards 
the  public  as  well  as  Just  towards  the  in- 
dividual, they  ought  to  do,  cannot  be  con- 
sidered as  repugnant  to  the  constitution." 
Canal  Co.  v.  Key  (1829)  3  Cranch,  C.  C.  599, 
eOl,  Fed.  Cas.  No.  2.G40. 

A  year  later,  a  similar  inquisition  returned 
Into  the  same  court  was  objected  to,  because 
the  jury  had  not  found  the  value  of  the  land 
and  the  damages  separately,  but  had  included 
both  in  one  sum,  to  which  Chief  Justice 
Cranch,  after  reading  the  provision  of  the  stat- 
ute above  quoted,  answered:  "The  benefits  to 
be  derived,  therefore,  may  be  as  well  set  off 
against  the  value  of  the  land  as  agaiust  the 
damages,  and  we  see  no  reason  why  the  Jury 
may  not  find  the  result  in  one  entire  sum." 
Chesapeake  &  ().  Canal  v.  Union  Bank  (1S30) 
4  Cranch.  C.  C.  75,  80.  Fed.  Cas.  No.  2,(;r>3. 

The  very  words  of  that  provi.slon  were  re- 
peated in  section  13  of  the  act  of  congress  of 
May  20,  1830  (chapter  104),  incorporating  the 
Alexandria  Canal  Company.    6  Stat.  419,  424. 
^     This  legislation  of  congress,  and  these  decl- 
^  sions  of  the  circuit  court  of  the  District  of 
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flts  against  the  valM  of  land  taken,  as  well 
as  against  additional  damafss,  for  the  con- 
struction of  a  canal,  are  in  accord  with  the 
statement  of  Chief  Justice  Waite,  speaking 
for  this  court.  In  1881,  that  the  construction  of 
a  canal  *'might  confer  benefits  that  would  be 
a  Just  compensation  for  the  private  property 
taken  for  its  use.**  Kennedy  r.  Indianapolis, 
103  U.  S.  599,  605. 

From  1812  to  1890,  a  period  of  mors  than 
three-quarters  of  a  century,  the  general  acts 
of  congress  authorlzhig  the  laying  oat  or  alter- 
ing of  public  roads  in  the  District  of  Columbia, 
outside  the  cities  of  Washington  and  George- 
town, expressly  provided  for  the  deduction  of 
benefits  in  the  assessment  of  damages  to  the 
owners  of  lands. 

By  section  2  of  the  act  of  July  1, 1812  (chap- 
ter 117),  the  levy  court  of  the  county  of  Wash- 
ington was  authorized  to  hiy  out,  straighten, 
and  repahr  such  public  roads;  and  by  section 
3  a  warrant  might  be  Issued  to  the  marshal 
of  the  District  of  Columbia  to  summon  a  Jury 
of  12  disinterested  freeholders,  and  to  ad- 
minister to  each  of  them  an  oath  to  "Justiy, 
faithfully,  and  Impartially  value  the  land  and 
all  damages  the  owner  thereto  will  sustain  by 
the  road  passing  through  the  same,  having 
regard  to  all  circumstances  of  convenience, 
benefit  or  disadvantage,  according  to  the  best 
of  his  skill  and  Judgment;  and  the  Inquisition 
thereupon  taken  shall  be  signed  by  the  mar- 
shal and  seven  or  more  of  the  said  Jury,  and 
shall  be  conclusive."  2  Stat  771,  772.  Ldke 
proceedings  for  the  condemnation  of  lands 
were  provided  for  in  the  similar  act  of  May  B, 
1862,  c.  63,  S  6  (12  Stat.  384). 

In  1803,  the  same  court,  whenever  it  should 
"deem  it  conducive  to  the  public  hiterests  to 
open  a  new  road,  or  change  the  course  of 
an  old  one,**  was  authorized  to  order  the  route 
to  be  surveyed,  and  the  road  to  be  recorded 
and  opened;  and  to  direct  the  marshal  *to 
summon  a  Jury  of  seven  Judicious  disinter- 
ested men,  not  related  to  any  party  inter- 
ested, to  be  and  appear  on  the  premises  on  a 
day  specified  to  assess  the  damages,  if  any, 
which  each  owner  of  land  through  which  the 
road  is  to  pass  may  sustain  by  reason  there- e« 
or';  "but  In  doing  this  they  shall  take  into£ 
consideration  the  benefit  it*may  be  to  him  or* 
her  by  enhancing  the  value  of  his  or  her  land, 
or  otherwise,  and  give  their  verdict  accord- 
ingly," signed  by  the  jury,  or  by  a  majority 
of  them,  and  attested  by  the  marshal.  If  the 
court  or  any  landowner  was  dissatisfied  with 
that  verdict,  the  matter  might  be  submitted 
to  a  Jury  of  12,  proceeding  as  before,  the  ver- 
dict of  whom,  or  of  a  majority  of  whom,  was 
final.  Act  March  3,  1863,  c.  106,  §  8  (12  Stat. 
SOI,  802). 

By  the  act  of  May  9,  1860  (chapter  76), 
empowering  the  levy  court  "to  declare  and 
locate  as  public  highways  such  roads  known 
and  used  as  military  roads  in  said  District 
during  the  Kebellion,  as  said  court  may  deem 
advisable,"  "the  damages  which  the  owners 
of  the  land  over  which  said  roads  pass  shall 
«n»-'t;iin    by    ron-^nn    r»f    smI-I    ro;ii»s    IwMnjr    de- 
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cUred  public  highways**  were  to  be  assessed 
u  provided  In  Act  July  1,  1S12,  c.  n7»  S  3, 
above  quoted.   14  Stat  45. 

In  1871,  upon  the  creation  of  a  government 
for  the  District  of  Culunibia,  with  a  governor 
and  a  legislative  assembly,  the  levy  court  was 
abolished,  and  its  powers  over  public  roads 
under  the  act  of  1863  were  vested  in  the 
board  of  public  works.  Act  Feb.  21,  1871,  c. 
62,  §§  1,  18,  40  (16  Stat.  419,  423.  428);  Laws 
D.  C.  1871,  c  76,  §  2.  In  1874,  when  all 
provisions  of  law  providing  for  a  governor,  a 
legislative  assembly,  and  a  board  of  public 
worlds  In  the  District  of  Columbia  were  re- 
pealed, the  provisions  of  the  act  of  1863  upon 
the  subject  of  highways  were  substantially 
re-enacted,  substitutiug  **the  proper  authori- 
ties" for  the  levy  court,  hi  Rev.  St.  D.  C. 
c  11,  §§  252-265;  it  being  provided  in  sec- 
tion 260  of  these  statutes  that  the  jury  should 
"decide  what  damages,  if  any,  each  owner 
may  sustain  by  reason  of  running  the  road 
through  his  premises,"  and  in  section  2G1  that 
'*in  mailing  their  decision  the  Jury  shall  tal^e 
into  consideration  the  benefit  such  road  may 
be  to  each  owner  by  enhancing  the  value  of 
his  land,  or  otherwise,  and  shall  give  their 
verdict  accordingly."  By  subsequent  acts, 
the  powers  of  the  l)oard  of  public  worlts  have 
^been  vested  in  the  commissioners  of  the  Dis- 
^trlct  of  Columbia.  Acts  June  20,  1874,  c. 
f  837,  §§  1,  2  (18  Stat*  116);  June  11,  1878,  c. 
180.  S  2  (20  Stat  103);  Comp.  St  D.  C.  c.  29. 

Again,  by  the  act  of  April  15,  1886  (chap- 
ter 50,  §  4),  authorizing  the  construction  of 
the  Congressional  Library  Building,  the  dam- 
ages occasioned  by  the  taking  of  land  for  that 
purpose  were  to  be  ascertained  and  assessed 
"in  the  manner  provided  with  reference  to 
the  taking  of  land  for  highways  in  the  Dis- 
trict of  Columbia";  that  is  to  say,  according 
to  chapter  11  of  the  Revised  Statutes  of  the 
District.    24  Stat  13. 

By  the  act  of  August  30,  1890  (chapter 
837,  §  3),  it  was  provided  that  "the  value  of 
the  lulercsts  of  ail  persons,  respectively,"  In 
land  taken  for  the  enlargement  of  the  gov- 
ernment printing  office,  should  be  appraised 
by  three  commissioners  appointed  by  the  su- 
preme court  of  the  District  of  Columbia,  up- 
on the  application  of  the  special  board  created 
by  the  act;  and  It  was  further  provided  that 
thereafter,  "in  all  cases  of  the  taking  of  prop- 
erty In  the  District  of  Columbia  for  public 
use,"  the  like  proceedings  should  be  had  upon 
the  application  of  the  proper  officers.  26  Stat. 
413.  But  the  object  of  these  provisions  would 
appear  to  have  been  to  make  a  change  only 
in  the  persons  who  should  assess  the  compen- 
sation, not  in  the  rule  of  assessment.  And  by 
the  act  of  August  7,  1804  (chapter  232),  It 
was  enacted  that  section  3  of  the  act  of  1890 
should  **not  be  construed  to  apply  to  the 
condemnntion  of  land  for  public  highways, 
nor  to  repeal  chapter  11  of  the  Revised  Stat- 
utes of  the  United  States,  relating  to  the  Dis- 
trict of  Columbia,  In  regard  to  public  high- 
ways, roads,  and  bridges."    28  Stat.  251. 

The  power  of  congress,  exercising  the  right 


of  eminent  domain  within  tbe  District  of 
Columbia,  to  provide  for  the  deduction  of 
benefits  from  the  compensation  or  damages 
for  taking  part  of  a  parcel  of  land  and  injur> 
Ing  the  rest,  does  not  appear  ever  to  have  been 
Judicially  questioned  until  it  was  denied  by 
a  majority  of  the  court  ot  appeals  of  the 
District  of  Columbia  within  the  last  two  or 
three  years.  District  of  Columbia  v.  Pros- 
pect Hill  Cemetery,  5  App.  D.  C.  497;  Rail- 
way Co.  V.  HlUer,  8  App.  D.  O.  289;  District 
of  Columbia  v.  Armes,  8  App.  D.  C.  393.       ^ 

The  position  thus  assumed  by  the  majority^ 
of  that  court  is* not  only  against  the  uniform* 
course  of  previous  legislation  and  decision  in 
the  District  of  Columbia,  but  it  is  opposed  to 
the   great  preponderance   of  the  authorities 
elsewhere. 

In  the  fifth  article  of  the  earliest  amend- 
ments to  the  constitution  of  the  United 
States,  in  the  nature  of  a  bill  of  rights,  the 
Inherent  and  necessary  power  of  the  govern- 
ment to  appropriate  private  proper^  to  the 
public  use  is  recognized,  and  the  rights  of 
private  owners  are  secured,  by  the  declara- 
tion "nor  shall  private  property  be  taken  for 
public  use  without  Just  compensation." 

The  right  of  eminent  domain,  as  was  said 
by  this  court,  speaking  through  the  chief  Jus- 
tice, in  a  recent  case,  "Is  the  offspring  of 
political  necessity,  and  Is  inseparable  from 
sovereignty  unless  denied  to  it  by  its  funda- 
mental law.  It  cannot  be  exercised  except 
upon  condition  that  Just  compensation  shall 
be  made  to  the  owner;  and  it  is  the  duty  of 
the  state,  hi  the  conduct  of  the  Inquest  by 
which  the  compensation  is  ascertained,  to  see 
that  it  is  Just,  not  merely  to  the  Individual 
whose  property  is  taken,  but  to  the  public 
which  is  to  pay  for  It."  Searl  r.  School  DIst., 
133  U.  S.  553,  562,  10  Sup.  Ct.  374.  The  Just 
compensation  required  by  the  constitution  to 
be  made  to  the  owner  Is  to  be  measured  by  the 
loss  caused  to  him  by  the  appropriation.  He 
Is  entitled  to  receive  the  value  of  what  he 
has  been  deprived  of,  and  no  more.  To 
award  him  less  would  be  unjust  to  him;  to 
award  him  more  would  be  unjust  to  the  pub- 
lic. 

Consequently,  when  part  only  of  a  parcel  of 
land  Is  taken  for  a  highway,  the  value  of  that 
part  is  not  the  sole  measure  of  the  compensa- 
tion or  damages  to  be  paid  to  the  owner;  but 
the  Incidental  injury  or  benefit  to  the  part  not 
taken  is  also  to  be  considered.  When  the 
pert  not  taken  is  left  In  such  shape  or  condi- 
tion as  to  be  In  Itself  of  less  value  than  be- 
fore, the  owner  Is  entitled  to  additional  dam- 
ages on  that  account  When,  on  the  other 
hand,  the  part  which  he  retains  Is  specially 
and  directly  Increased  in  value  by  the  public 
improvement,  the  damages  to  the  whole  parcel 
by  the  appropriation  ot  part  of  It  are  lessened.  ^ 
If,  for  example,  by  the  widening  of  a  street  J; 
the  part  which  lies  next  the'street,  being  the* 
most  valuable  part  of  the  land,  Is  taken  for 
the  public  use,  and  what  was  before  In  the 
rear  becomes  the  front  part,  and  upon  a  wider 
street,  and  thereby  of  greater  ralue  than  tlM 
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whole  was  before.  It  l8  neither  just  in  itself, 
nor  required  by  the  constitution,  that  the 
owner  should  be  eu titled  both  to  receive  the 
full  value  of  the  part  taken,  considered  aa 
front  land,  and  to  retain  the  Increase  in  value 
of  the  back  land,  which  has  been  made  front 
land  by  the  same  taking. 

Of  the  overwhelming  number  of  decisions 
in  the  courts  of  the  several  states  which  sup- 
port this  view,  a  few  of  the  most  important 
may  conveniently  be  referred  to. 

By  the  declaration  of  rights  prefixed  to  the 
constitution  of  Massachusetts,  established  in 
17S0,  "whenever  the  public  exigencies  require 
that  the  property  of  any  individual  should  be 
appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor."  Const 
Mass.  pt  1,  art  10.  By  the  statute  of  Massa- 
chusetts of  1786  (chapter  67,  §  4),  the  court  of 
sessions,  upon  determining  it  *to  be  of  com- 
mon convenience  or  necessity"  that  a  new 
highway  or  common  road  should  be  laid  out 
or  an  old  one  altered,  was  authorized  to  ap- 
point '*a  committee  of  five  disinterested  suf- 
ficient freeholders,  in  the  same  county,  to  lay 
out  such  highway  or  road,"  "according  to 
thehr  best  skill  and  Judgment  with  most  con- 
venience to  the  public,  and  least  prejudice  or 
damage  to  private  property";  and  it  was  pro- 
vided that  "if  any  person  be  damaged  in  his 
property,  by  the  laying  out  or  altering  such 
highway,"  the  town  in  which  the  way  was 
should  make  him  *^asonable  satisfaction,  ac- 
cording to  the  estimation  of  the  committee, 
or  the  major  part  of  them";  and  any  person 
"aggrieved  by  the  doings  of  the  said  commit- 
tee, in  locating  said  way,  or  in  estimating 
damages,"  might  have  their  doings,  in  both 
respects,  reviewed  by  a  sheriff's  Jury.  Al- 
though that  statute  made  no  mention  of  bene- 
fits, the  supreme  Judicial  court  of  the  state,  in 
1807,  speaking  by  Chief  Justice  Parsons,  and 
laying  down  'nhe  principles  of  law  which 
ought  to  direct  these  proceedings,"  said:  "In 
estinuiting  the  damages,  the  committee  are 
Snot  confined  to  the  value  of  the  land  covered 
?by  the  load,*  and  the  expense  of  fencing  the 
ground.  The  owner  may  suffer  much  greater 
damage  by  the  road  depriving  him  of  water, 
or  by  otherwise  rendering  the  cultivation  of 
bis  farm  inconvenient  and  laborious,  or  it  may 
happen  that  the  new  highway  may  essentially 
benefit  his  farm,  and  that  he  may  suffer  very 
little  or  no  injury  by  the  location.  The  esti- 
mation ought  therefore  to  be  according  to  the 
damage  which  the  owner  will,  in  fact  sustain 
in  his  property  by  the  opening  of  the  road." 
Com.  V.  Coombs,  2  ^lass.  489,  401. 

'ITie  Siune  rule  was  recognized  in  Com.  v.  Nor- 
folk Serious,  5  Mass.  435,  and  In  Com.  v.  Mid- 
dlesex Sessions,  0  Mass.  38S.  and.  after  being 
consinntly  iicied  on  in  Massachusetts,  was  cm- 
bodied  iu  the  Itevised  Statutes  of  1836,  hi  this 
form:  "In  est iiiin ting  the  damages  sustained 
by  any  pereon  in  his  property,  by  the  laying 
out  altering,  or  discontinuing  of  any  highway, 
the  Jury  shall  take  into  consideration  ail  the 
damage  done  to  the  complainant  whether  by 
17  S.C.-62 


taking  his  property,  or  by  injuring  it  In  any 
nmnner;  and  they  shall  also  allow,  by  way 
of  set-off,  the  benefit  if  any,  to  the  property 
of  the  complainant  by  reason  of  such  laying 
out  alteration,  or  discontinuance."  Those 
statutes  also  provided  that  damages  occasion- 
ed by  the  laying  out  and  maintaining  of  a 
railroad  should  be  estimated  in  the  manner 
provided  in  the  case  of  laying  out  highways. 
Rev.  St  Mass.  c.  24,  S  31;  Id.  c.  89,  S  56. 
And  both  provisions  have  been  re-enacted  h> 
successive  revisions  of  the  statutes.  Gen.  St. 
1860,  c.  43,  S  16;  Id.  c.  63,  §  21;  Pub.  St  1882, 
c.  49,  S  16;  Id.  c.  112,  §  95. 

In  1849  the  supreme  Judicial  court  of  Massa- 
chusetts, in  an  opinion  delivered  by  Mr.  Jus- 
tice Dewey,  with  the  concurrence  of  Chief 
Justice  Shaw  and  Justices  Wilde,  Metcalf, 
and  Fletcher,  held  that,  hi  estimating  the 
damages  for  the  taking  of  land  for  a  railroad, 
any  direct  and  peculiar  benefit,  or  actual  in- 
crease of  value,  thereby  caused  to  land  of  the 
same  owner,  adjoining  or  connected  with  the 
land  taken,  and  fonning  part  of  the  same  par- 
cel or  tract  was  to  be  considered  and  allowed 
by  way  of  set-off,  and  in  reduction  of  dam-|, 
ages,  but  not  any  general  benefit  or  increase  g 
of  value  to  be  occasioned*to  such  land,  in  com-* 
mon  with  all  the  lands  in  the  neighborhood, 
by  the  establishment  of  the  railroad  and  the 
facilities  connected  therewith.  The  conclusion 
of  the  court  was  summed  up  as  follows: 
"The  respondents  are  not  to  have  the  benefit 
of  any  increase  in  value  of  the  petitioner's 
adjacent  land,  so  far  as  he  has  been  benefited 
by  the  railroad,  merely  in  common  with  all 
the  citizens  of  the  neighborhood  or  village, 
by  the  anticipated  general  rise  of  property,  by 
reason  of  the  railroad's  passing  through  the 
town  and  in  the  vicinity  of  their  lands.  It  is 
only  the  increased  value  of  the  land  of  the  pe- 
titioner, arising  from  the  location  of  the  road 
over  some  part  of  it  which  is  to  be  taken  into 
consideration.  If  such  location  over  the  land 
of  the  petitioner  has  raised  the  value  of  his 
adjacent  lands,  then  a  reduction  or  offset  is  to 
be  allowed  the  respondents  on  that  account 
It  is  the  increase  of  value  occasioned  by  the 
location,  and,  of  course,  has  reference  to  the 
state  of  things  existing  at  the  time  when  the 
land  is  taken  by  the  location."  Meacham  v. 
Fitchburg  R.  Co.,  4  Cush.  291,  298,  299.  The 
rule  as  thus  qualified  has  ever  since  been  ap- 
plied in  Massachusetts  to  highways.  Allen  v. 
Charlestown,  109  Mass.  243;  Hilboume  v. 
Suffolk,  120  Mass.  393;  Cross  y.  Plymouth, 
125  Mass.  567. 

In  New  York  the  courts  have  gone  beyond 
this  in  allowing  benefits  to  be  taken  into  con- 
sideration in  diminution  of  compensation  or 
damages  for  land  taken  for  a  highway.  The 
constitution  of  1821  (article  7,  §  7)  declared. 
In  the  very  words  of  the  fifth  amendment  of 
the  constitution  of  the  United  States,  "Nor 
shall  private  property  be  taken  for  public  use 
without  Just  compensation."  The  court  of 
errors,  In  1831,  afilrming  a  Judgment  of  the 
supreme  court  of  the  state,  held  that  the  bene 
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At,  accruing  to  the  owner  of  land  taken  for 
a  street  in  the  city  of  New  York,  liy  the  in- 
creased value  of  adjacent  lands  belonging  to 
him,  might  be  set  off  against  the  loss  or  dam* 
age  caused  to  him  by  the  taking,  and,  If  equal 
to  such  loss  or  damage,  was  a  Just  compensa- 
tion for  the  land  taken;  and  Chancellor  Wal- 
worth, delivering  the  leading  opinion,  said: 
"The  owner  of  the  property  taken  is  entitled 
00  to  a  full  compensation  for  the  damage  he 
^sustains   thereby,   but,   if  the   taking  of  his 

*  property  for  the  public  Improvement  is  a  ben- 
efit rather  than  an  injury  to  him,  he  certainly 
has  no  equitable  claim  to  damages.  Besides, 
it  is  a  well-settled  principle  that,  where  any 
particular  county,  district,  or  neighborhood  is 
exclusively  benefited  by  a  public  improve- 
ment, the  inhabitants  of  that  district  may  be 
taxed  for  the  whole  expenses  of  the  improve- 
ment, and  in  proportion  to  the  supposed  bene- 
fit received  by  each,  in  this  case,  if  the 
whole  value  of  the  property  taken  for  a  street 
in  the  city  of  New  York  is  allowed  to  the 
individual  owner,  the  proprietors  of  the  ad- 
jacent lots  must  be  assessed  for  the  purpose 
of  paying  that  amount,  and,  if  the  Individual 
whose  property  is  taken  is  the  owner  of  a  lot 
adjacent,  that  lot  must  be  assessed  ratably 
with  others.  It  therefore  makes  no  difference 
whether  he  is  allowed  the  whole  value  of  the 
property  taken  in  the  first  instance,  and  is  as- 
sessed for  his  portion  of  the  damage,  or  wheth- 
er the  one  sum  is  offset  agahist  the  other  in 
the  first  place,  and  the  balance  only  is  al- 
lowed." Livingston  v.  New  York,  8  Wend. 
85,  101,  102.  That  decision  appears  to  have 
since  been  considered  as  establishing  that  both 
special  and  general  benefits  from  the  laying 
out  of  a  street  may  be  set  off  against  the 
value  of  the  part  taken,  as  well  as  against  the 
damages  to  the  remainder.  In  re  Furman 
Street,  17  Wend.  649,  659,  671;  People  v. 
Brooklyn,  4  N.  Y.  419,  435;  Granger  v.  Syra- 
cuse, 38  How.  Prac.  308;  Genet  v.  City  of 
Brooklyn,  99  N.  Y.  296,  305,  1  N.  B.  777;  Bl- 
dridge  v.  City  of  Binghamton,  120  N.  Y.  309, 
313,  2i  N.  B.  462;  Bohm  v.  MetropoUtan  Ry. 
Co.,  129  N.  Y.  576.  586,  29  N.  E.  802. 

In  New  Jersey,  in  a  very  recent  case,  a 
statute  authorizing  the  taking  of  land  for  a 
highway,  and  directing  the  commissioners  '*to 
make  a  Just  and  equitable  estimate  and  ap- 
praisement of  the  compensation  and  damages 
each  owner  of  the  real  estate  and  land  to  be 
taken  will  sustain  by  reason  of  such  taking, 
considering  in  such  appraisal  the  condition  in 
which  each  owner's  parcel  will  be  left  after 
taking  so  much  thereof  as  will  be  necessary 
for  said  opening,  and  the  benefits  that  will  re- 
sult from  such  road  to  the  owner  or  owners  of 
osuch  land  and  real  estate,*'  was  held  by  the 
15  supreme  court,  in  an  opinion  delivered  by  Mr. 

•  Justice  Dixon,  to  be  consl8tent*with  the  provi- 
sion of  the  constitution  of  1844  (article  1,  §  16) 
that  '^private  property  shall  not  be  taken  for 
public  use,  without  Just  compensation,'*  for 
these  reasons:  "Just  compensation  for  taking 
part  of  an  entire  tract  of  land  for  public  use 
cannot,  we  think,  be  ascertained  without  con- 


sidering an  the  proximate  effects  of  ttte  tak- 
ing. These  are  the  withdrawal  of  the  part 
taken  ftom  the  dominion  of  the  f oimer  owner, 
the  damage  done  to  the  zesidne  hy  the  sepa- 
ration, and  the  benefit  immediately  accruing 
to  the  residue  from  the  devotion  of  the  part 
taken  to  a  certain  public  use.  Just  compensa- 
tion is  ascertained  by  combining  the  pecuniary 
value  of  all  these  facts.  If  any  be  exchided, 
what  is  given  is  more  or  less  than  la  just 
The  value  of  the  land  taken  is  no  more  es- 
sential to  Just  compensation  than  is  satisfac- 
tion for  the  damage  done  to  the  residue,  nor  is 
it  more  exempt  from  dimlnntion  on  account  of 
benefits  conferred.  There  is,  however,  a  pos- 
sibility of  benefit  to  accrue  from  certain  pub- 
lic uses  for  which  land  is  taken,  like  the  open- 
ing of  highways,  which  should  not  be  consid- 
ered, for  two  reasons:  lirst,  because  this  ben- 
efit is  to  arise,  if  at  all,  in  the  indefinite  fu- 
ture, while  the  compensation  must  be  such 
as  is  Just  at  the  time  of  the  taking;  second, 
because  it  is  so  uncertain  In  character  as  to 
\>e  incapable  of  present  estimation.  Such  ben- 
efit is  that  which  may  spring  from  the  growth 
of  population,  if  it  should  be  attracted  by  the 
public  improvement  for  which  the  land  Is 
taken,  and  from  similar  sources.  It  is  usnally 
styled  general  benefit,  because  It  affects  the 
whole  community  or  neighborhood.  But  any 
benefit  which  accompanies  the  act  of  taking 
the  land  for  the  contemplated  use,  and  which 
admits  of  reasonable  computation,  may  enter 
into  the  award.''  Man^^es  v.  Freeholders,  66 
N.  J.  Law,  88,  92,  25  AtL  322,  323.  The  like 
rule  has  been  upheld  by  the  court  of  errors  In 
the  case  of  a  railroad.  Packard  v.  Railway 
Co.,  t^  N.  J.  Law,  553,  25  AtL  606. 

In  Pennsylvania,  the  constitution  of  1790 
(article  9,  S  10)  decUired,  '*Nor  shall  any  man's 
property  be  taken  or  applied  to  public  use," 
"without  Just  compensation  being  made;"  ando 
that  provision,  without  material  change,  hasS 
been  retained  blithe  constitution  of  1838  (arti-* 
cle  9,  §  10),  and  ia  that  of  1878  (artlde  1,  fi  10). 
The  rule  of  compensation  was  tersely  stated  by 
Chief  Justice  Gibson,  in  1821,  as  follows: 
"The  Jury  are  to  consider  the  matter  Just  as  if 
they  were  called  on  to  value  the  injury  at 
the  moment  when  compensation  could  first  be 
demanded.  They  are  to  value  the  injury  to 
the  property,  without  reference  to  the  penK>n 
of  the  owner  or  the  actual  state  of  his  business; 
and,  in  doing  that,  the  only  safe  rule  is  to  in- 
quire, what  would  the  property  unaffected  by 
the  obstruction  have  sold  for  at  the  time  the 
injury  was  committed?  What  would  It  have 
sold  for  as  affected  by  the  injury?  The  differ- 
ence is  the  true  measure  of  compensation." 
Navigation  Ca  v.  Thobum,  7  Serg.  &  R.  411, 
422.  The  rule,  as  thus  stated,  was  recognized 
by  Mr.  Justice  Strong  in  Watson  v.  Railroad 
Co.,  37  Pa.  St.  469,  481;  and,  in  accordance 
therewith,  it  has  been  uniformly  held  that, 
when  part  of  a  parcel  of  land  is  taken,  direct 
and  special  benefits  to  the  rest  of  the  same 
parcel,  beyond  the  general  increase  in  the  value 
of  property  in  the  neighborhood,  are  to  be  de^ 
ducted.     Plank-Road  Ca  v.  Rea.  20  Pa.  St  97; 
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Railway  (>>.  Y.  McCHoflkey,  110  1%.  St  436,  1 
AtL  665;  Setder  v.  Railroad  Co.,  112  Pa.  St 
66,  4  AtL  870;  Lon^  T.  RaUioad  Go.,  126  Pa. 
St  148,  19  Aa  89. 

In  Oblo,  under  the  constitution  of  1802  (arti- 
cle 8,  I  4),  which  declared,  "Private  property 
ought  and  shall  ever  be  held  inviolate,  but  al- 
ways subservient  to  the  public  welfare,  provid- 
ed a  compensation  In  money  be  made  to  the 
owner/'  the  supreme  court  of  the  state,  in 
1846,  held  that  in  assessing  the  compensation 
for  the  taking  of  part  of  a  lot  of  land  for  wid- 
ening a  street  benefits  resulting  from  the  Im- 
provement to  the  residue  of  the  lot  might  be 
.  set  off,  and  said:  "That  Just  foil,  and  ade- 
.  <nuite  compensation  must  be  made,  and  in 
money,  ia  certahn;  more  cannot  be  required. 
But  if,  in  appropriating  property  of  the  value 
of  $4,000,  when,  by  the  same  appropriation,  the 
value  of  what  remains  is  increased  $2,000,  and 
the  value  of  the  property  taken  is  the  rule  of 
damages,  the  owner  actually  takes  $2,000  with- 
out the  least  consideration^  and  receives  more 
Sthan  the  constitution  enjoins  to  be  paid,  be- 
•  cause  •it  is  more  than  a  compensation.  The 
word  'compensation*  imports  that  a  wrong 
or  injury  has  been  Inflicted,  and  which  must 
be  redressed  in  money.  Money  must  be  paid 
to  the  extent  of  the  injury,  whether  more  or 
less  than  the  value  of  the  property;  and  then. 
In  our  view.  Is  the  language  of  the  constitution 
satisfied.  We  are  confirmed  in  our  opinion  of 
the  correctness  of  the  construction  we  place 
on  the  word  'compensation,'  as  employed  in 
the  constitution,  from  the  fact  that  such  con- 
struction has  obtained  and  been  acquiesced  in 
from  a  period  not  far' short  of  the  organization 
of  the  state  government  In  the  opening  of 
roads,  constructing  turnpikes,  and  appropriat- 
ing lands  for  canals,  benefits  conferred  have 
been  constantly  and  unceasingly  deducted  tram 
the  value  of  the  property,  or  damages  oth- 
erwise sustained.  Long  contemporaneous  con- 
struction of  an  instrument  is  seldom  errone- 
ous, and  Is  always  deserving  of  great  consid- 
eration, when  the  meaning  of  the  instrument  is 
obscure.**  Symonds  v.  Cincinnati,  14  Ohio, 
147,  174,  175.  The  same  rule  was  followed 
so  long  as  the  constitution  of  1802  was  in 
force.  Brown  v.  Clncinnatt  Id.  541;  Kramer 
V.  Railroad  Co.,  6  Ohio  St  140;  Railroad  Co. 
y.  Simpson,  Id.  251. 

The  rule  upon  the  subject  was  expressed  by 
Mr.  Justice  Brewer,  when  a  member  of  the 
supreme  court  of  the  state  of  Kansas,  as  fol- 
k»ws:  ''Outside  of  any  special  constitutional 
or  statutory  restrictions,  the  right  of  the  state 
to  take  private  property  for  public  ise,  and 
the  corresponding  right  of  the  individual  to  re* 
ceive  compensation  for  the  property  thus  taken, 
may  be  assumed."  "But  this  compensation  is 
secured  If  the  individual  receive  an  amount 
which,  with  the  direct  benefits  accruing,  will 
equal  the  loss  sustained  by  the  appropriation. 
We,  of  course,  exclude  the  indirect  and  general 
benefits  which  repult  to  the  public  as  a  whole, 
and  therefore  to  the  individual  as  one  of  the 
public;  for  he  pays  In  taxation  for  his  share 
of  auch  general  beneflta.    .But  If  thB  prc^osed 


road  or  other  tanprorement  innre  to  the  dirset 
and  special  benefit  oC  the  Individual  out  of 
whose  property  a  part  la  taken,  he  receives^ 
something  whk^h  none  else  of  the  public  re-g 
ceive,  and  It  Is  Just* that  this  should  be  taken* 
into  account  In  determining  wliat  is  compensa- 
tion. Otherwise,  he  is  favored  above  the  rest 
and,  instead  of  simply  being  made  whole,  he 
profits  by  the  appropriation,  and  the  taxes  of 
the  others  must  be  increased  for  his  special 
advantage.  Upon  general  principles,  then,  and 
with  due  regard  to  right  and  Justice,  it  should 
be  held  that  the  public  may  show  what  direct 
and  special  benefits  accrue  to  an  individual 
claiming  road  damages,  and  that  these  special 
benefits  should  be  applied  to  the  reduction  of 
the  damages  otherwise  shown  to  have  been  sua- 
tained.**  "The  word  'damages'  is  of  general 
Import  and  Is  equivalent  to  compensation.  It 
Includes  more  than  the  mere  value  of  the  proi>- 
erty  taken,  for  often  the  main  injury  is  not 
in  the  value  of  the  property  absolutely  lost  to 
the  owner,  but  hi  the  effect  upon  the  balance 
of  his  property  of  the  cutting  out  of  the  part 
taken.  He  Is  damaged,  therefore,  more  than 
In  the  vahie  of  that  which  is  taken.  Con- 
versely, the  appropriation  of  the  part  taken 
to  the  new  uses  for  which  it  Is  taken  may  oi>- 
erate  to  the  direct  and  special  improvement 
and  benefit  of  that  not  taken.  Surely,  this 
direct  increase  In  value,  this  special  benefit  re- 
sulting from  the  improvement  the  public  Is 
makhig,  and  for  which  it  must  be  taxed,  re- 
duces the  damages  he  has  sustained.*'  Com- 
missioners T.  O'Sulllvan,  17  Kan.  58-^.  And 
the  rule  has  been  applied  where  the  special 
benefits  equaled  or  exceeded  the  damages,  so 
that  the  owner  of  the  land  received  nothing. 
Tobie  V.  Commissioners,  20  Kan.  14;  Trosper 
V.  Commissioners,  27  Kan.  391. 

Nothing  inconsistent  with  this  view  was  de- 
cided or  intimated  In  the  opinion  of  this  court 
delivered  by  Mr.  Justice  Brewer,  in  Mononga- 
heia  Nav.  Co.  v.  U.  a,  148  U.  S.  312,  13  Sup. 
Ct  622.  All  that  was  there  said  upon  this 
subject  was  as  follows:  'The  'Just  compensa- 
tion' is  to  be  a  full  equivalent  for  the  prop- 
erty taken.  This  excludes  the  taking  into  ac- 
count as  an  dement  in  the  compensation,  any 
supposed  benefit  that  the  owner  may  receive 
In  common  with  all  from  the  public  uses  to 
which  his  private  property  is  appropriated,^ 
and  leaves  it  to  stand  as  a  declaration  that  nog 
private  propertj^  shall  be  appropriated  to  pub** 
lie  uses  unless  a  full  and  exact  equivalent  for 
It  be  returned  to  the  owner.  We  do  not  in 
this  refer  to  the  case  where  only  a  portion  of  a 
tract  is  taken,  or  express  any  opinion  on  the 
vexed  question  as  to  the  extent  to  which  the 
benefits  or  injuries  to  the  portion  not  taken 
may  be  brought  into  consideration."  148  U.  & 
326,  13  Sup.  Ct  626.  And  on  the  next  page 
the  opinion  of  the  supreme  court  of  Mississip- 
pi in  Isom  V.  Railroad  Co.,  36  Miss.  300,  was 
i-eferred  to  and  quoted  from,  not  by  way  of  in- 
dorsing the  peculiar  views  expressed  by  that 
court  in  another  part  of  its  opinion  upon  the 
subject  of  benefits,  but  only  in  support  of  the 
general  proposition  that  while  tba  question 
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what  property  te  needed  for  public  purposes  Is 
to  be  determined  by  the  legislature,  the  as- 
certainment of  what  Is  just  compensation  Is  a 
Judicial  inquiry.  See  Marchant  v.  Railroad 
Co.,  153  U.  S.  380,  385,  14  Sup.  Ct.  894;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago.  166  U.  S. 
226,  17  Sup.  Ct  581. 

The  case,  just  decided,  of  Railway  Co.  v. 
Zlegler,  167  U.  S.  65, 17  Sup.  Ct  728,  In  which 
the  owner  of  a  tract  of  land,  part  of  which 
was  taken  for  a  railroad,  and  the  rest  thereby 
injured,  was  allowed  to  recover  against  the 
railroad  corporation  the  full  value  of  the  land 
taken,  and  also  the  difference  in  market  value 
of  the  part  left,  "irrespective  of  the  effect  on 
the  market  value  by  reason  of  the  building  of 
the  road,"  was  governed  by  the  express  provi- 
sion of  section  2456  of  the  Code  of  Washing- 
ton Territory,  afterwards  embodied  in  section 
16  of  article  1  of  the  constitution  of  the  state 
of  Washington,  requiring.  In  such  a  case,  com- 
pensation to  be  made,  "Irrespective  of  any  ben- 
efit from  any  improvement  proposed  by  such 
corporation."  See  Railway  Co.  v.  Ziegler,  15 
U.  S.  App.  472,  478,  9  0.  C.  A.  548,  61  Fed.  392; 
Enoch  V.  Railway  Co^  6  Wash.  St  393,  33 
Pac.  966. 

The  careful  collection  and  classification  of 
the  cases  upon  this  subject  in  Lewis  on 
Eminent  Domain  (sections  465-471)  shows 
that  in  the  greater  number  of  the  states,  un- 
less expressly  forbidden  by  constitution  or 
statute,  special  benefits  are  allowed  to  be  set 
^off,  both  against  the  value  of  the  part  taken, 
Sand  against  damages  to  the  reminder;  that  in 
*  some  of  those*  states  general  benefits  also  are 
allowed  to  be  thus  set  off;  that  in  compara- 
tively few  states  both  kinds  of  benefits,  or  at 
least  special  benefits,  are  allowed  to  be  set  off 
against  damages  to  the  remainder,  but  not 
against  the  value  of  the  part  taken;  and  that 
in  Mississippi  alone  benefits  are  not  allowed 
to  be  considered  at  all  See,  also,  Cooley, 
Const  Lim.  (6th  Ed.)  697-702;  2  DHL  Mun. 
Corp.  (4th  Ed.)  U  621,  625;  Rand.  Em.  Dom. 
fi§  25^273. 

The  constitution  of  the  United  States  con- 
tains  no  express  prohibition  against  consider- 
ing benefits  in  estimating  the  just  compensa- 
tion to  be  paid  for  private  property  taken  for 
the  public  use;  and,  for  the  reasons  and  upon 
the  authorities  above  stated,  no  such  prohibi- 
tion can  be  implied;  and  it  is  therefore  within 
the  authority  of  congress,  in  the  exercise  of 
the  right  of  eminent  domain,  to  direct  that, 
when  part  of  a  parcel  of  land  is  appropriated 
to  the  public  use  for  a  highway  in  the  District 
of  Columbia,  the  tribunal  vested  by  law  with 
the  duty  of  assessing  the  compensation  or 
damages  due  to  the  owner,  whether  for  the 
value  of  the  part  taken,  or  for  any  Injury  to 
the  rest  shall  take  into  consideration,  by  way 
of  lessening  the  whole  or  either  part  of  the 
sum  due  him,  any  special  and  direct  benefits, 
capable  of  present  estimate  and  reasonable 
computation,  caused  by  the  establishment  of 
the  highway  to  the  part  not  taken. 

The  suggestion,  made  at  the  bar,  that  section 
U  of  the  act  In  question,  aa  applied  to  a  pro- 


ceeding under  section  6  relatfaif  to  an  txtsttag 
subdivision,  allows  the  jury  to  deduct  ooa- 
tlngent  and  8];>eculatlve  benefits  to  arise  In  tlie 
future  from  the  actual  opening  and  Improve- 
ment of  the  highways,  may  be  best  met  by  re- 
curring to  the  general  scope  of  the  act 

In  the  first  section,  congress  directed  the 
commissioners  of  the  District  of  Columbia  to 
prepare  a  plan  for  the  extension  of  a  per- 
manent system  of  highways,  throughout  that 
part  of  the  District  lying  outside  of  the  cities 
of  Washington  and  Georgetovm,  in  conformity 
as  nearly  as  practicable,  with  the  goieral  plan 
of  the  city  of  Washington. 

But  congress  evidently  recognised  the  im-^ 
portance,   for  the   efficient  execution  of  Uam 
scheme,  and  for  the  avoidance  oC^onnecesaaiy* 
expenditures,  to  begUi  by  dealing  with  those 
localities  where  subdivisions  had  been  made 
and  streets  laid  out  by  the  owners  of  the  land, 
regardless  of  the  general  plan;  and  to  leave 
the  completion  of  the  system  through  other 
parts  of  the  District  In  which  the  land  had  not 
been    subdivided,    and    comparatively    few 
streets  had  been  laid  ont  to  be  dealt  with 
afterwards. 

The  commissioners,  therefore,  1^  section  2, 
were  required  to  prepare  their  plan  of  exten- 
sion in  sections,  beginning  with  the  areas  cov* 
ered  by  existing  suburban  subdivisions  not  in 
conformity  with  the  general  plan  of  the  city 
of  Washington,  and  to  prepare  maps  of  those 
sections,  and,  by  section  6,  were  required,  with* 
in  30  days  after  the  record  of  any  such  mnjf 
which  should  alter  or  dispense  with  any  high- 
way in  any  then  existing  subdivision  in  the 
area  Included  in  the  map,  to  present  a  petltimi 
to  the  court  for  condemnation  of  a  permanent 
right  of  way  for  the  public  over  all  lands  with* 
In  that  subdlvLsion,  not  already  owned  by  the 
United  States  or  the  District  of  Columbia  or 
dedicated  to  public  use  as  a  highway;  and,  by 
section  7,  petitions  as  to  lands  not  within  ex- 
isting subdivisions  might  be  presented  to  the 
court  at  any  time  thereafter. 

The  only  substantial  difference  between  pro- 
ceedings for  condemnation  of  a  public  right 
of  way  over  lands  within  an  existing  subdivi- 
sion, under  section  6,  and  over  lands  not  within 
an  existing  subdivision,  under  section  7,  is  that 
as  to  lands  within  an  existing  subdivision,  the 
petition  to  the  court  must  be  presented  within 
30  days  after  the  recording  of  the  map,  and  the 
court  is  then  to  proceed  with  the  condenma- 
tion  (congress,  in  effect  itself  determining  that 
the  public  convenience  requires  the  immediate 
establishment  of  the  new  highways),  whUe,  as 
to  lands  not  within  any  existing  subdivision, 
the  petition  to  the  court  may  be  presented  at 
any  time  thereafter,  and  is  not  to  be  presented, 
nor  any  condemnation  made,  until  the  commis- 
sioners and  the  court  respectively,  have  detw- 
mlned  that  the  public  convenience  requires  the 
immediate  openin^f  of  the  highways  in  question.^ 
Although  the  word  "opening"  does  not  occorce 
in  section  6,  while  it  is  used*  hi  section  7,  yet? 
the  authority  of  the  court  as  defined  in  either 
section,  is  only  *'to  condenm  a  permanent  right 
of  way  for  the  public"  over  the  lands  In  qnss* 
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Hon,  and  does  not  inclnde  the  actual  laying  out 
and  construction  of  the  new  highways.  Con- 
demnation, and  nothing  more.  Is  lilcewise  men- 
tioned in  the  corresponding  proTisions  of  sec- 
tion 0. 

The  provisions  of  section  8,  aa  to  notice  to 
parties  interested*  and  of  sections  10-13,  as  to 
the  summoning  and  organization  of  a  juiy  of 
seven,  and  as  to  their  duties  in  assessing  the 
compensation  or  damages  to  landowners,  in* 
eluding  the  proYision  of  section  11  for  consid- 
ering benefits  in  the  assessment  of  damages, 
are  in  terms  applicable  alllte  to  proceedings 
under  section  6  and  under  section  7. 

So  are  the  provisions  of  section  15,  which 
•direct  the  compensation  awarded  to  be  as- 
sessed and  charged,  one-half  upon  the  lands 
benefited,  and  the  other  half  upon  the  District 
of  Columbia,  and  which,  in  the  use  of  the 
various  phrases,  "highway  condemned  and  es- 
tablished under  this  act,"  "laying  out  and 
openhig  of  such  highway,'*  or  simply  "opening 
of  any  highways,"  evidently  treat  condemna- 
tion, establishment,  Uylng  out,  and  opening  of 
3.  highway  as  denoting  one  and  the  same 
thing,— the  appropriation  or  setting  apart  of 
land  for  a  highway,  and  throwing  it  open  to 
public  travel.—and  have  no  regard  to  the  actual 
grading  or  construction  of  the  highway. 

The  provisions  of  the  act  which  relate  to  the 
•deduction  of  benefits  in  assessing  compensation 
or  damages  are  as  follows: 

Section  11  provides  that,  "where  the  use  of 
a  part  only  of  any  parcel  or  tract  of  land  shall 
be  condemned  In  such  a  proceeding,  the  Jury, 
In  assessing  the  damages  therefor,  shall  take 
hito  consideration  the  benefit  the  purpose  for 
which  it  is  taicen  may  be  to  the  owner  or  own- 
ers of  such  tract  or  parcel,  by  enhancing  the 
value  of  the  remainder  of  the  same,  and  shall 
frive  their  verdict  accordingly;  and  the  court 
may  require,  in  such  case,  that  the  damages 
and  the  benefits  shall  be  found  and  stated  sep- 
arately." 

Section  13  provides  that  **the  verdict  of  the 
Jury  shall  state,  as  to  each  parcel  of  land  in- 
"ii^volved  in  the  proceeding,  only  the  amount  of 
^compensation,  less  the  benefits,  if  any,* which 
it  shall  award  in  respect  thereof."  And  sec- 
tion 15  spenlis  of  the  benefits,  so  deducted,  as 
'nhe  amount.  If  any,  which  shall  have  been 
deducted  from  the  value  of  the  part  taken,  on 
nccount  of  the  benefit  to  the  remainder  of  the 
trac-t" 

Construing  section  11  In  connection  with  the 
rest  of  the  act,  the  words  "the  purpose  for 
which  it  is  taken,"  In  the  provision  that,  when 
the  use  of  a  (Mirt  only  of  any  parcel  or  tract 
of  land  Is  condemned,  the  Jury,  In  assessing  the 
damaires  therefor,  shall  take  Into  consideration 
the  benefit  that  "the  purpose  for  which  It  Is 
taken  may  he  to  the  owner  or  owners  of  such 
tract  or  parcel  by  enhanchig  the  remainder  of 
the  same,"  clearly  signify  the  purpose  for 
which  It  Is  condemned,— the  appropriation  of 
the  land  for  a  highway,  which  Is  distinct  from, 
jind  necessarily  antecedent  to,  the  actual  con- 
-tftruction  and  completion  of  the  way;  and  the 
rbeneflta,  as  well  as  the  damages,  to  be  taken 


into  oonslderatloii,  sm  to  te  catlinated  as  of 
the  date  of  such  appropclatlQn.  TbB  damages 
assessed  as  of  that  date  constitute  the  entire 
compensation  for  such  appropriation  of  land 
for  a  highway,  including  all  injuries  resulting 
from  any  change  of  the  natural  grade  required 
in  the  actual  ccmstructlon  of  the  highway,  and 
also,  it  would  seem,  unless  expressly  provided 
otherwise  by  constitution  or  statute,  any  which 
may  be  caused  by  a  future  change  of  the  grade 
by  the  public  authorities.  CkMazler  v.  George- 
town, 6  Wheat  598;  Smith  y.  Washington,  20 
How.  135,  149;  Ttansportatlon  Co.  v.  Chicago, 
99  U.  S.  685;  Chicago  v.  Taylor,  125  U.  8. 
161,  8  Sup.  Ct  820;  Wabash  R.  Co.  v.  City 
of  Defiance,  167  U.  S.  87,  17  Sup.  Ct  748. 

The  necessary  conclusion  is  that  there  Is 
nothing  unusual  or  unconstitutional  In  the  pro- 
vision of  section  11,  requiring  benefits  to  be 
taken  into  consideration  in  assessing  the  com* 
pensation  or  damages  to  be  awarded  to  the 
owners  of  lands  affected  by  the  establishment 
of  new  highways. 

The  other  principal  question  in  the  case  Is 
of  the  constitutionality  of  section  15,  which 
dh:«cts  "the  amount  awarded  by  said  court  as 
damages  for  each  highway  or  reservation,  or 
part  thereof,  condemned  and  established  under^ 
this  act,"  to  be  assessed  and  charged,  one-half  g 
upon  the  lands  beneflted^thereby,  and  the  oth-* 
er  half  upon  the  District  of  Columbia,  and,  as 
to  the  first  half,  teacts  that  it  '«8hall  be  char- 
ged upon  the  lands  benefited  1^  the  laying  out 
and  opening  of  such  highway  or  reservatl<», 
or  part  thereof;  that  'the  same  Jury  which 
shall  assess  the  damages  caused  by  the  open- 
ing of  any  highways  or  reservation,  or  part 
thereof,  or  by  the  abandonment  of  an  exlstinf 
highway,  or  part  thereof,  shall  ascertain  and 
determioe  what  property  is  thereby  benefited, 
and  shall  assess  against  each  parcel  which  It 
shall  find  to  oe  so  benefited  Its  proper  propor- 
tional part  of  the  whole  of  said  one  half  of  the 
damages:  provided,  that  In  making  such  as- 
sessment for  benefits  the  Jury  shaU,  as  to  any 
tract  a  part  of  which  shall  have  been  taken 
for  such  highway  or  reservation,  or  part  there- 
of, make  due  allowance  for  the  amount.  If 
any,  which  shall  have  been  deducted  from  the 
value  of  the  part  taken,  on  account  of  the 
benefit  to  the  remainder  of  the  tract";  that 
**the  proceedings  of  the  court  and  the  Jury,  In 
making  assessments  for  benefits  under  this 
section,  shall  conform  as  nearly  as  Is  practica- 
ble to  the  foregoing  provisions  of  this  act  re- 
lating to  the  assessment  of  damages;  and  the 
verdict  of  the  Jury,  making  an  assessment  un- 
der this  section  as  to  any  parcel  of  land,  shall 
not  be  conclusive  until  the  same  shall  have 
been  confirmed  by  the  court";  and  that,  "when 
confirmed  Dy  the  court,  the  assessment  so 
made  shall  be  a  lien  upon  the  land  assessed," 
and  shall  be  collected  as  other  taxes  are  col- 
lected, "and  shall  be  payable  In  five  equnJ 
annual  Instalments,  with  Interest  at  the  rate 
of  four  per  centum  per  annum  from  the  date 
of  the  confirmation  of  the  assessments:^  the^ 

court."  ^oogfe 

The  provlsioiis  of  this  section  are  to  be  r»> 
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fened,  not  to  the'  right  of  eminent  domain^ 
bnt  to  the  right  of  taxation;  and  the  general 
principles  applicable  to  this  branch  of  the  case 
have  been  affirmed.  b7  a  series  of  decisions  of 
this  court 

It  was  contended  by  some  of  the  owners  of 

lands  that  the  public  improvement  proposed 

was  not  of  a  local  character,  but  was  for  the 

advantage  of  the  whole  country,  and  should 

^be  paid  for  by  the  United  States,  and  not  by 

a  the  District  of  Columbia,  or  by  the  owners  of 

•  the  lands  affected  by  the*improvement  But 
it  is  for  the  legislature,  and  not  for  the  judl« 
dary,  to  determine  whether  the  expense  of  a 
public  improvement  should  be  borne  by  the 
whole  state,  or  by  the  district  or  neighborhood 
immediately  benefited.  The  case  in  this  re- 
spect comes  within  the  principle  upon  which 
this  court  held  that  the  legislature  of  Alabama 
might  charge  the  county  of  Mobile  with  the 
whole  cost  of  an  extensive  Improvement  of 
Mobile  harbor,  and,  speaJ^ing  by  Mr.  Justice 
Field,  said:  "The  objection  urged  is  that  it 
fastens  upon  one  county  the  expense  of  an 
improvement  for  the  benefit  of  the  whole  state. 
Assuming  this  to  be  so,  it  Is  not  an  objection 
which  destroys  its  validity.  When  any  pub- 
lic work  is  authorized,  It  rests  with  the  legis- 
lature, unless  restrained  by  constitutional  pro- 
visions, to  determine  in  what  manner  tiie 
means  to  defray  its  cost  shall  be  raised.  It 
may  apportion  the  burden  ratably  among  all 
the  counties  or  other  particular  subdivisions 
of  the  state,  or  lay  the  greater  share  br  the 
whole  upon  that  county  or  portion  of  the  state 
specially  and  immediately  benefited  by  the 
expenditure.''  Mobile  Co.  v.  KimbaU,  102  U. 
S.  691,  703,  704. 

The  legislature,  in  the  exercise  of  the  right 
of  taxation,  has  the  authority  to  direct  the 
whole,  or  such  part  as  it  may  prescribe,  of  the 
expense  of  a  public  improvement,  such  as  the 
establishing,  the  widening,  the  grading,  or  the 
repair  of  a  street,  to  be  assessed  upon  the  own- 
ers of  lands  benefited  thereby.  Davidson  v. 
New  Orleans,  96  U.  S.  97;  Hagar  v.  Reclama- 
tion Diet.,  Ill  U.  S.  701,  4  Sup.  Ct  603;  Spen- 
cer V.  Merchant,  125  U.  S.  345,  365,  856,  8 
Sup.  Ct.  921;  Walston  v.  Nevin,  128  U.  S. 
578,  582,  9  Sup.  Ct.  192;  Lent  v.  Tillson,  140 
U.  S.  316,  328,  11  Sup.  Ct.  825;  Illinois  Cent 
R.  Co.  V.  Decatur,  147  U.  S.  190,  198,  199, 
13  Sup.  Ct.  293;  Paulsen  v.  Portland,  149  U. 
S.  30,  13  Sup.  Ct.  750.  This  authority  has 
been  repeatedly  exercised  in  the  District  of 
Columbia  by  congress,  with  the  sanction  of 
this  court.  Wlllard  v;  Presbury,  14  Wall. 
676;  Mattingly  v.  District  of  Columbia,  97 
U.  S.  687;  Shoemaker  v.  U.  8^  147  U.  S.  282, 
286»  302,  13  Sup.  Ct  361. 

The  class  of  lands  to  be  assessed  for  the 

purpose  may  be  either  determined  by  the  leg- 

^  Islature  itself,  by  defining  a  territorial  district, 

gor  by  otlier  designation;   or  it  may  be  left  by 

•  the  legislature  to  the  determination  of  com- 
missioners, and  be  made  to  consist  of  such 
lands,  apd  such  only,  as  the  commissioners 
shall  decide  to  be  benefited.  Spencer  v.  Mer- 
chant and  Shoemaker,  v.  U«  8^  above  cited; 


Irrigation  Dlst  t.  Bradley,  164  U.  8. 112»  16T«. 
168,  176,  176»  17  Bop.  Ct  66;  UhDoan  t.  May- 
or, 166  U,  S.  719, 17  Sup.  Ct  1001.  See,  alsob 
the  Viery  able  opinion  of  the  court  of  appeals 
of  New  Yoric,  deliyered  by  Jndge  Rugglefl^  lit 
People  T.  Brooklyn,  4  N.  Y.  419,  430. 

The  rule  of  apportionment  among  the  parcels 
of  land  ben^ted  also  rests  within  the  discre- 
tion of  the  legislature,  and  may  be  directed  to 
be  in  proportion  to  the  position,  the  frontage* 
the  area,  or  the  market  value  of  the  lands,  or 
in  proportion  to  the  benefits  as  estimated  by 
commissioners.  Mattingly  v.  District  of  0<k 
lumbia,  Spencer  y.  Merchant,  Walston  t. 
Nevin,  Shoemaker  T.  U.  8^  Paulsoi  t.  Port- 
land, and  Irrigation  Dlst  t.  Bradley,  above 
cited. 

If  the  leglslatnre,  In  taxing  lands  baiefited 
by  a  highway,  or  other  public  improvement 
makes  provision  for  notice,  by  publication  or 
otherwise,  to  each  owner  of  land,  and  for  hear- 
ing him,  at  some  stage  of  the  proceedings,  up- 
on the  question  what  proportion  of  the  tax 
shall  be  assessed  upon  his  land,  his  property  Is 
not  taken  without  due  process  of  law.  David- 
son V.  New  Orleans,  Spencer  v.  Merchant 
Walston  T.  Nevin,  Lent  v.  TlUson,  Paulsen  v. 
Portland,  and  Irrigation  Dist  T.  Bradley* 
above  cited. 

The  whole  sum  directed  by  section  16  to  be 
assessed  upon  lands  benefited  Is  one-half  of 
"the  amount  awarded  by  said  court  as  dam- 
ages for  each  highway  or  reservation,  or  part 
thereof,  condemned  and  established  under  this 
act"  This  fixing  of  the  gross  sum  to  be  as- 
sessed was  clearly  within  the  authority  of  con- 
gress, according  to  the  above  cases. 

The  dass  of  lands  to  be  assessed  Is  defined 
by  dh-ectlng  that  the  aforesaid  sum  "shall 
be  charged  upon  the  lands  benefited  by  the 
Uiyhig  out  and  opening  of  such  highway  or 
reservation,  or  part  thereof,"  and  that  the 
Jury  "shall  ascertain  and  determine  what  prop- 
erty is  thereby  benefited."  And  the  rule  of 
assessment  is  defined  by  the  further  direction^ 
that  the  Jury  "shall  assess  against  each  par^g 
eel  which  it  shall*flnd  to  be  so  benefited  its* 
proper  proportional  part  oV  the  sum  afore- 
said, with  a  proviso  that  as  to  any  tract 
part  of  which  only  hsa  been  taken,  due  allow- 
ance shall  be  made  "for  the  amount  if  any, 
which  shall  have  been  deducted  from  the  val- 
ue of  the  part  taken,  on  account  of  the  benefit 
to  the  remainder  of  the  tract" 

It  was  argued  that  section  16  was  too  oncer- 
tain  to  be  put  in  execution,  because  it  failed  to 
define  the  district  or  territory  within  which 
the  benefits  might  be  assessed,  and  did  not 
even  specify  whether  the  assessment  should 
or  should  not  be  confined  to  lands  within  the 
particular  subdivision  in  which  a  new  high- 
way was  established.  But  in  either  alterna- 
tive the  assessment  could  not  Include  Unds 
outside  of  the  District  of  Columbia;  and  the 
section  would  be  equally  constitutional  wheth- 
er the  district  of  assessment  was  the  particu- 
lar abdivision,  or  the  whole  District  of  Co- 
lumbia. And  there  does  not  appear  to  be  any 
uncertainty  as  to  which  alternative  was  la 
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tiM  ooatemplatkm  of  ocmgrem.  The  lands  to 
be  aaaessed  being  described  generally  as  *'tlie 
lands  benefited"  by  the  condemnation  and  es- 
tablishment of  the  new  highway,  or  by  the  aban- 
domnent  of  an  existing  highway,  and  again 
aa  the  "property  thereby  benefited,"  and  as 
the  lands  which  the  Jnry  '*flnd  to  be  so  bene- 
fited," without  any  words  of  restriction  to 
lands  in  the  particular  subdivision,  the  rea- 
sonable Inference  Is  that  all  lands  so  benefited, 
lying  within  the  exdnslve  Jurisdiction  of  con- 
gress over  the  District  of  Columbia,  may  be 
included  In  the  assessment  The  question 
what  parcels  of  lands,  within  the  district  so 
ascertained,  are  benefited,  and  therefore  liable 
to  be  assessed,  might  Justly  and  constitutional- 
ly, as  appears  by  the  cases  above  cited,  be 
oommltted  by  congress  to  the  determhiatlon 
of  the  tribunal  intrusted  with  the  authority  of 
making  this  assessment 

Nor  can  we  entertain  any  serious  doubt  aa 
to  the  rule  of  assessment  which  is  to  gor- 
«m.  The  directions  that  the  Jury  "shall  as- 
certain and  determine  what  property  is  ben- 
efited" by  the  establishment  of  the  highway, 
and  "shall  assess  against  each  parcel  which 
^  it  shall  find  to  be  so  benefited  its  proper  pro- 
oportional  part  of"  the  whole  sum  directed  to 
f  be  assessed,«making  due  allowance,  when  part 
only  of  a  tract  has  been  taken,  for  any  deduo* 
Hon  already  made,  In  the  assessment  of  dam- 
ages for  such  taking,  "on  account  of  the  bene- 
llt  to  the  remainder  of  the  tract,"  reasonably, 
if  not  necessarily,  imply  that  the  assessment 
la  to  be  proportional  to  the  benefit,  and  not  to 
tlie  market  value  or  any  other  test;  and  are 
equivalent  to  the  words  in  the  "Rock  Greek 
Park  Act,"  directing  hmds  In  the  District  of 
Columbia  to  be  assessed,  "as  nearly  as  may 
be,  in  proportion  to  the  benefits  resulting  to 
such  real  estate."  Act  Sept.  27,  1880,  c  1001, 
I  6  <2B  Stat  403);  Shoemaker  v.  U.  S.,  abore 
dted. 

la  support  of  the  Judgment  below,  much  re- 
liance was  placed  upon  the  opinion  of  the  su- 
preme court  of  New  Jersey,  delivered  by  Chief 
Justice  Beasley,  in  State  v.  Hudson  Co. 
Gom'rs,  37  N.  J.  Law,  12.  But  the  statute 
there  held  unconstitutional  left  it  wholly  un- 
certain whether  the  cost  of  the  public  Im- 
provement, or  only  an  undefined  part  thereof, 
ahould  be  assessed  upon  the  owners  of  lands 
benefited,  and  directed  the  amount  assessed 
to  be  apportioned  among  several  townships, 
without  prescribing  or  indicating  any  rule  of 
apportionment  Some  expressions  in  the  opin- 
ion, if  wrested  from  their  context  can  hard- 
ly be  reconciled  with  the  decisions  of  this 
court  above  cited,  or  with  the  Judgment  of 
the  court  of  errors  of  New  Jersey,  delivered 
by  Chief  Justice  Bensley,  in  a  later  case,  ad- 
judging a  statute  to  be  constitutional,  which 
directed  the  expenses  of  improving  certain 
public  roads  to  be  estimated  by  commission- 
ers, and  to  be  by  them  assessed  upon  lands 
found  by  them  to  be  benefited,  In  proportion 
to,  and  to  the  extent  of,  the  benefit  received, 
and  the  rest  of  the  expense  to  be  assessed  up- 


on the  conntj.    State  T.  Boad  Oom*lnm  42  N. 
J.  Law,  608. 

It  was  objected  to  the  validity  of  section  15 
that  it  conmiits  the  assessment  of  beseflts  up- 
on lands,  whether  withfai  or  without  the  par- 
ticular subdivialon,  benefited  by  the  establish- 
ment  of  a  new  highway,  to  "the  same  Jury" 
which  estimates  the  compensation  or  damages, 
nnder  the  previous  sections,  for  taking  lands 
within  the  subdivision  for  the  purpose  of  the 
highway.  Some  confusion  has  perhaps  arisen^ 
from  designating* tile  tribunal  of  seven  men,;s 
which  is  to  estimate  the  damages  and  to  as- 
sess the  benefits,  aa  "a  Jnry,"  wh^i  it  is  hi 
truth  an  inquest  or  commission,  appointed  by 
the  court  under  anthorlty  of  the  act  of  oon- 
gress,  and  differing  from  an  ordinary  Jury  in 
consisting  of  less  than  12  persons,  and  in  not 
being  required  to  act  with  unanimity.  Pnb- 
lisUng  Ca  T.  FUher,  166  U.  S.  464^  17  Sup. 
Ct  618;  SprtngviUe  v.  Thomas,  166  U.  &  707, 
17  Sup.  Ot  717. 

By  the  constitution  of  the  United  States, 
the  estimate  of  the  Just  compensation  for 
property  taken  for  the  public  use,  under  the 
right  of  eminent  domahk,  is  not  required  to  be 
made  by  a  Jury,  but  may  be  intrusted  by 
congress  to  oommlssioners  i^pointed  by  a 
court  or  by  the  executive,  or  to  an  inquest 
consisting  of  more  or  fewer  men  Khan  an  or- 
dinary Jury.  Custiss  T*  Turnpike  Co.,  C 
Cranch,  233;  Secombe  t.  Balkoad  Co.,  23 
WalL  108,  117,  118;  U.  &  v.  Jones,  109  U.  S. 
513,  519,  3  Sup.  Ct.  346;  Shoemaker  T.  U.  S., 
147  U.  S.  282,  800,  301,  18  Sup.  Ct  361;  Long 
Island  Water-Supply  Oo.  v.  Brooklyn,  166  U. 
S.  685,  17  Sup.  Ct  718. 

Likewise,  in  the  matter  of  assessing  bene- 
fits, under  the  right  of  taxation,  tt  is  within 
the  discretion  of  tile  legislature,  as  shown  by 
the  authorities  already  referred  to  upon  this 
subject,  to  commit  the  ascertainment  of  the 
lands  to  be  assessed,  aa  wdl  aa  the  apportion- 
ment of  the  assessment  among  the  different 
parcels,  to  the  determination  of  oommisslon- 
ers  appointed  as  the  legislaiture  may  prescribe. 
See,  also.  People  T.  City  of  Buffalo,  147  N.  Y. 
675,  42  N.  E.  344. 

Whether  the  estimate  of  damages  and  the 
assessment  of  benefits  shall  l>e  intrusted  to  the 
same  or  to  different  conmiissioners  Ls  a  mat- 
ter wholly  within  the  decision  ctf  the  legisla- 
ture, as  Justice  and  convenience  may  appear 
to  it  to  require.  And  there  are  many  prece- 
dents for  intrusting  the  performance  ct  both 
duties  to  the  same  persons.  Act  March  3, 
1809,  c.  30,  S  4,  above  dted;  T  fttat  538;  Coo- 
ley,  Tax'n*  (2d  Ed.)  612;  in  re  Pittsburgh 
Dist,  2  Watts  &  S.  820;  In  re  Amsterdam 
Common  Council.  126  N.  Y.  158,  27  N.  B.  272. 

It  was  suggested  in  argument  that  section 
11,  authorizing  a  deduction  of  benefits  In  as- 
sessing damages,  and  section  15,  authorizing 
an  assessment  for  benefits,  both  fail  to  makeS 
it*certain  what  benefits  are  intended,  and  may* 
subject  the  landowner  to  a  double  assessment 
But,  upon  a  view  of  all  the  provisions  relating 
to  these  matters,  the  reasonable  construction 
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is  that  the  benefits  to  be  taken  into  consldenir  | 
tioD  and  deducted,  in  estimating  the  compen- 
sation or  damages  under  sections  10,  11,  and 
13,  are  the  special  and  direct  benefits  which 
the  appropriation  of  part  of  a  tract  of  land 
for  a  highway  may  cause  to  the  remainder  of 
the  tract;  and  that  the  benefits  for  which  an 
assessment  is  to  be  made  under  section  15,  up- 
on such  remainders  and  upon  all  other  lands 
benefited,  are  the  general  benefits  accruing  to 
all  lands  in  the  neighborhood  from  the  estab- 
lishment of  the  highway;  and  section  15  care- 
fully guards  against  the  possibility  of  a  double 
assessment,  by  directing  the  jury,  in  assess- 
ing benefits  under  this  section,  "to  make  due 
allowance  for  the  amount,  if  any,  which  shall 
liave  been  deducted  from  the  value  of  the 
part  taken,  on  account  of  the  benefit  tx>  the 
remainder  of  the  tract"  Both  the  award  of 
damages  and  the  assessment  of  benefits  are 
to  be  made  by  the  Jury  of  seven  under  the 
supervision  of  the  supreme  court  of  the  Dis- 
trict of  Columbia;  neither  is  conclusive  upon 
the  parties  until  confirmed  by  that  court;  and 
both  are  subject  to  revision  in  matter  of  law 
by  the  court  of  appeals.  The  instructions  giv- 
en at  the  trial  upon  the  proper  elements  of 
benefits  in  either  stage  or  aspect  of  the  case 
have  not  been,  and  could  not  be,  brought  be- 
fore this  court  for  revision;  the  jurisdiction 
of  this  court  being  limited  by  section  17  of 
the  act  of  1893,  as  amended  by  the  act  of  Jan- 
uary 21,  1806  (chapter  5),  to  the  determination 
of  the  question  whether  the  act  of  1803,  or 
any  part  thereof,  is  unconstitutional. 

All  the  parties  to  these  proceedings  had  due 
notice  of  the  assessment  of  benefits  under  sec- 
tion 15,  as  well  as  of  the  assessment  of  dam- 
ages under  the  earlier  sections,  by  the  publica- 
tion of  notice,  In  accordance  with  section  8, 
warning  them  to  attend  the  court,  "and  to 
continue  in  attendance  until  the  court  shall 
have  made  a  final  order  In  the  premises.'*  If 
the  lands  of  any  other  persons  should  b« 
sought  to  be  assessed  for  benefits  under  section 
15,  notice  would  be  required  to  them  by  the 
S  provision  thereof  that  "the  proceedings  of  the 
^  court  and  the*iury,  in  making  assessments  for 
benefits  under  this  section,  shall  conform  as 
nearly  as  is  practicable  to  the  foregoing  pro- 
visions of  this  act  relating  to  the  assessment 
of  damages." 

The  objection  that  the  owners  of  lands  as- 
sessed for  benefits  under  these  proceedings 
will  be  left  liable  to  be  assessed  anew  under 
future  proceedings  for  establishing  other  high- 
ways in  other  subdivisions  is  without  force. 
Whenever  it  has  been  provided  by  a  general 
law  that  a  part  of  the  expense  of  establish- 
ing any  highway  shall  be  assessed  upon  all 
lands  in  the  neighborhood  benefited  there- 
by, it  may  often  happen  that  the  same  land 
may  be  benefited  by  each  of  two  highways  laid 
out  at  successive  periods  of  time,  and  be  liable 
to  be  assessed  accordingly.  Take  a  simple 
example  by  way  of  illustration:  Suppose  a 
highway  Is  laid  out  from  north  to  south,  in- 
creasing the  value  of  the  lands  through  which 
tt  runs  and  of  all  other  hinds  in  the  neighbor- 


hood, and  assessments  of  a  portion  of  the  coet 
are  made  upon  all  such  lands  and  collected, 
and  another  highway  is  subsequently  laid  out 
from  east  to  west,  crossing  the  first  highvray 
at  right  angles;  it  may  well  happen  that  there- 
by the  same,  or  some  of  the  same,  parcels  of 
land  benefited  by  the  first  highway,  may  be 
further  increased  in  value,  in  common  with 
other  lands  in  the  neighborhood,  by  the  laying 
out  of  the  second  highway;  and,  to  the  extent 
to  which  they  are  so  increased  in  value,  they 
may  justly  and  lawfully  be  subjected  to  a  new 
assessment  The  like  result  may  take  place 
when  a  highway,  established  at  first  througift 
one  subdivision  only,  is  afterwards  extended 
through  another  subdivision. 

Objection  was  made  to  that  part  of  section 
15  which  provides  that  the  assessment,  when 
confirmed  by  the  court,  shall  be  a  lien  upon 
the  land,  and  be  collected  like  other  taxes,  and 
"be  payable  in  five  equal  annual  instalments, 
with  interest  at  the  rate  of  four  per  centum 
per  annum  from  the  date  of  the  confirmation 
of  the  assessment  by  the  court"  But  it  la 
within  the  commonly  exercised  and  Indisputa- 
ble power  of  the  legislature  to  make  taxes  of 
any  kind,  assessed  upon  real  estate,  payable 
forthwith,  and  an  Immediate  lien  thereon.  In^ 
the  leading  case  of  Davidson  y.  New  Orleansg 
the  objection  that  thevassessment  was  actoaDj* 
made  before,  instead  of  after,  the  work  was 
done,  was  held  to  be  untenable;  and  Mr.  Jus- 
tice Miller,  speaking  for  this  court,  said:  "As 
a  question  of  wisdom,— of  judicious  economy,-* 
it  would  seem  better  in  this,  as  in  other  works 
which  require  the  expenditure  of  large  sums  of 
money,  to  secure  the  means  of  payirent  before 
becoming  involved  in  the  enterprise."  96  U.  S. 
100. 

In  coming  to  the  conclusion  that  both  section 
11  and  section  15  are  in  aU  respects  consitn- 
tlonal,  we  do  not  find  it  necessary  to  inwke 
the  familiar  rule  of  construction,  well  express- 
ed in  Chief  Justice  Alvey's  opinion  in  the  pres- 
ent case  as  follows:  "Every  reasonable  intend- 
ment should  be  indulged  in  order  to  maintain 
the  act  in  its  entirety,  and  if  there  be  any  rea- 
sonable mode  of  construction  by  which  the  en- 
tire act,  and  every  provision  thereof,  may  be 
sustained,  as  against  a  mere  plausible  con- 
struction tending  to  a  contrary  result,  the  for- 
mer mode  of  construction  must  prevaiL  It  Is 
only  when  no  other  reasonable  construction 
can  be  supported  that  an  act  of  congress,  or 
any  part  of  it,  can  be  declared  to  be  unconsti- 
tutional and  void,  or  invalid  for  any  cause.** 
8  App.  D.  C.  421,  422. 

The  objections  taken  in  argument  to  the  con- 
stitutionality of  other  parts  of  the  act  may  be 
more  briefiy  disposed  of. 

The  recording  of  the  map  under  section  2 
does  not  constitute  a  taking  of  any  land,  nor  In 
any  way  interfere  with  the  owner's  use  and 
enjoyment  thereof.  The  provision  of  that 
section  that,  after  the  map  has  been  record- 
ed, no  further  subdivision,  not  in  cooformlty 
with  the  map,  shall  be  admitted  to  record, 
goes  no  further  than  the  earlier  acts  of  con- 
gress of  January  12,  1800  (chapter  9,  and 
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August  27, 1&S8  (chapter  016),  dted  at  the  be- 
ginning of  this  opinion*  and  is  clearly  within 
the  authority  of  congress  to  prevent  anything 
being  placed  upon  the  public  records  which 
may  tend  to  defeat  Its  object  of  securing  oni- 
formity  in  the  entire  system  of  highways  in 
the  District  The  provision  of  section  3  giv- 
ing to  any  deed  or  will,  duly  recorded,  which 
refers  to  the  subdivision  made  by  the  map, 
the  same  eifect  as  if  such  subdivision  had 
,  been  made  and  recorded  by  the  grantor  or 
;^  testator,  tends  to  promote  the  same  object, 
V  and  •benefits  rather  than  injures  owners  of 
lands.  The  provision  of  section  2  forbidding 
the  commissioners  of  the  District  of  Columbia 
and  all  other  public  officers  or  agents  to  ac- 
cept, improve,  repair,  or  assmne  any  respo» 
sibility  in  regard  to  highways  not  in  conform- 
ity with  the  map,  does  not  touch  the  rights 
of  owners  of  lands,  but  was  evidently  intend- 
ed to  prevent  the  District  of  Columbia  from 
being  held  responsible  to  travelers  upon  such 
highways,  under  the  law  prevailing  in  the 
District,  as  declared  by  this  court,  and  suf- 
fered to  remain  unchanged  by  congress. 
Barnes  v.  District  of  Columbia,  91  U.  S.  540; 
Detroit  V.  Osborne,  135  U.  S.  402,  4»8,  10 
Sup.  Ct  1012;  District  of  Columbia  t.  Wood- 
bury, 136  U.  S.  450,  457,  10  Sup.  Ct  990. 
The  object  of  the  recording  of  the  map  is  to 
give  notice  to  all  persons  of  the  system  of 
highways  proposed  to  be  established  by  sub- 
sequent proceedings  of  condemnation.  It  does 
not  restrict  in  any  way  the  use  or  improve- 
ment of  lands  by  their  owners  before  the 
commencement  of  proceedings  for  condem- 
nation of  lands  for  such  highways,  nor  does 
It  limit  the  damages  to  be  awarded  in  such 
proceedings.  The  recording  of  the  map,  there- 
fore, did  not  of  itself  entitle  the  owners  of 
lands  to  any  compensation  or  damages. 
Shoemaker  v.  U.  S.,  147  U.  S.  282,  321,  13 
Sup.  Ct  361;  Proaser  v.  Railroad,  152  U. 
S.  59,  14  Sup.  Ct.  528;  In  re  Pittsburgh  Dis- 
trict,  2  Watts  &  S.  320;  In  re  Forbes  Street  70 
Pa.  St  125;  In  re  Furman  Street  17  Wend. 
649;  Forstcr  v.  Scott,  136  N.  Y.  577,  32  N.  B. 
976;  Steuart  v.  Baltimore,  7  Md.  500,  516. 

The  act  throughout  clearly  manifests  the 
Intention  of  congress  that  especially  with  re- 
gard to  the  highways  in  existing  subdivisions, 
all  the  proceedings,  from  the  preparation  of 
a  general  plan  by  the  commissioners  of  the  Dis- 
trict of  Columbia  to  the  award  and  payment 
of  damages  for  lands  taken  or  injured,  the 
assessment  of  the  amount  of  those  damages 
upon  lands  benefited,  the  taking  possession  of 
the  land  condemned,  and  the  actual  con- 
struction of  the  highways,  shall'  go  on  with- 
out unnecessary  delay.  By  section  2,  the 
commissioners  are  directed  to  make  the  plan 
In  sections,  beginning  with  areas  covered  by 
existing  subdivisions,  and,  as  soon  as  the  map 
« of  any  section  has  been  approved,  to  record  it, 
♦  and,  in*order  to  enable  them  "to  proceed  speed- 
ily and  efficiently  to  carry  out  the  purposes  of 
this  act,*'  are  authorized  to  employ  assistant 
engineers  to  have  Immediate  charge  of  the 
work;    and  by  section  4  the  commissioners 


and  their  agents  bx%  anthortod  to  enter  upon 
lands  to  make  surveys.  By  section  6,  within 
80  days  after  a  map  has  been  recorded  which 
changes  highways  In  an  o^iftfring  subdivision, 
the  commissioners  are  to  present  to  the  court 
a  petition  for  the  condemnation  of  a  pemuu 
nent  right  of  way,  over  all  lands  Included 
within  the  highways  laid  out  upon  the  map. 
By  section  10,  the  damages  to  all  the  parcels 
of  lands  involved  In  the  proceedings  may  be 
estimated  by  one  Jury;  and  by  section  15 
the  same  Jury  may  be  intrusted  with  the  as- 
sessment of  those  damages  upon  lands  ben- 
efited. By  section  16,  what  damages  have 
been  assessed,  the  court  Is  to  order  payment 
thereof  to  the  parties  or  into  its  registry,  and 
a  copy  of  the  order  is  to  be  presented  to  the 
treasurer  of  the  United  States,  to  be  report- 
ed by  him  to  congress.  And  by  section  18,  as 
soon  as  the  damages  have  been  assessed  and 
paid,  the  commissioners  are  to  take  lmme> 
diate  possession  of  the  land;  but  If  congresi^ 
during  six  months  of  its  session,  omits  t» 
make  the  necessaiy  appropriation,  the  pro- 
ceedhigs  are  to  be  void,  and  the  lands  to  be- 
long to  the  owners. 

Under  the  constitution,  and  Iqr  the  express 
provision  of  section  18  of  this  act  tSie  Unit* 
ed  States  are  not  entitled  to  possession  of  the 
land  until  the  damages  have  been  assessed 
and  actually  paid.  The  payment  of  the  dam- 
ages to  the  owner  of  the  land  and  the  vest- 
ing of  the  title  in  the  United  States  are  to 
be  contemporaneous.  The  constitution  does 
not  require  the  damages  to  be  actually  paid 
at  any  earlier  time,  nor  is  the  owner  of  the 
land  entitled  to  Interest  pending  the  proceed- 
ings. Shoemaker  v.  U.  S.,  above  dted;  Sweet 
V.  Rechel,  159  U.  S.  380,  16  Sup.  Ot  43. 

The  last  clause  of  section  18,  which  pro- 
vides that  If  the  court  enters  Judgment  of  con- 
demnation in  any  case,  and  appropriation  for 
the  pajrment  of  the  award  of  damages  is  not 
made  by  congress,  after  being  six  months  hi^ 
session,  "the  proceedings  shall  be  void,  sndg 
the  land  shall  revert  to  the^owners,**  dearly* 
means,  by  the  words  'the  proceedings,*'  all 
the  proceedings,  not  merely  the  award  of 
damages,  but  also  the  assessment  of  benefits; 
for,  if  the  award  of  damages  is  void,  there  re- 
mains no  sum  to  be  assessed  for  benefits.  The 
phrase  "and  the  land  shall  revert  to  the  own- 
ers" is  not  happily  chosen,  for,  the  damages  not 
having  been  paid,  the  title  in  the  land  has  never 
passed  out  of  them;  but  the  clear  meaning  is 
tliat  the  title  to  the  land  shall  be  held  to  have 
remained  in  the  owners  as  if  no  proceedings 
for  condemnation  had  been  had.  This  provi- 
sion secures  the  owners  from  being  compelled 
to  part  with  their  lands  without  receiving  Just 
compensation,  and  is  within  the  constitution- 
al authority  of  the  legislature.  Railroad  Oo. 
V.  Nesblt  10  How.  395;  Garrison  t.  New 
York,  21  Wall.  196. 

The  result  is  that  there  is  nothing  In  the 
act  of  March  2»  1893  (chapter  197),  incon- 
sistent with  the  constitution,  and  therefore 
the  Judgments  of  both  of  the  courts  of  the 
District  of  Columbia  sust  be  reversed.    So 
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tBT  MM  thiB  CMBBM  ATO  dlsdosed  l^  tlie  records 
Bent  np,  it  would  seem  that  Judgment  should 
be  entered  upon  each  of  the  verdicts  as  origi- 
nally returned.  But  the  appellate  Jurisdic- 
tion confeiTed  upon  this  court  being  restricted 
to  the  determination  of  the  question  whether 
the  act  of  1803,  or  any  part  thereof,  is  un- 
constitutional, the  safer  and  more  proper  form 
of  judgment  appears  to  this  court  to  be: 

Judgments  of  the  court  of  appeals  and  of 
the  supreme  court  of  the  District  of  Columbia 
reversed,  and  cases  remanded  for  further  pro- 
ceedings not  Inconsistent  with  this  ophiion. 


ae?  u.  s.  638) 

INTERSTATE  COMMERCE   COMMISSION 
V.  DETROIT,  G.  H.  &  M.  RY.  CO. 

(May  24,  1897.) 

No.  689. 

Carribrs—Interstatb  Commerob  Law— Oontin- 

UOU8  CaRKIAGB— LONO  AND  SlIORT  HaUIi — 

Cartage — Publication  of  Sohedulbs. 

1.  A.  state  railroad  corporation,  when  it  volun- 
tarily engages  in  interstate  commerce,  by  malung 
an  arrangement  for  a  continuous  carriage  of 
goods,  becomes  subject,  so  far  as  such  traffic  is 
concerned,  to  the  provisions  of  the  interstate 
commerce  law. 

2.  The  fourth  section  of  the  interstate  commerce 
law,  prohibiting  a  grtAter  charge  for  a  shorter  than 
for  a  longer  haul  over  the  same  line  in  the  same 
direction,  in  respect  to  railroad  transportation, 
applies  only  to  the  carriage  by  rail;  and  when  the 
property  has  been  discharged  from  the  company's 
cars  at  the  city  of  their  destination,  without 
any  greater  charge  for  the  longer  haul,  the  obli- 
gations of  the  company  under  this  section  are 
fulfilled,  and  it  is  no  violation  thereof  for  tiie 
company  to  then  furnish  free  cartage  to  the 
stores  or  business  houses  of  the  consignees.  21 
0.  C.  A.  103.  74  Fed.  803,  affirmed. 

3.  A  railroad  company,  which  for  many  years 
prior  to  the  passage  of  the  interstate  commerce 
law  furnished  free  cartage  between  its  depot 
and  the  business  houses  of  shippers  or  consignees, 
will  not  be  held  guflty  of  violating  section  6  of 
the  act  by  its  failure  to  publish  the  fact  of  free 
cartage  in  its  schedules  of  rates,  in  the  absence 
of  any  general  order  by  the  interstate  commerce 
commission  requiring  such  publication.  21  C.  C. 
A.  103,  74  Fed.  803,  affirmed. 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit. 

The  Detroit,  Grand  Haven  &  Milwaukee 
Railway  Company,  a  corporation  of  the  state 
of  Michigan,  operates  a  railroad  wholly  within 
that  state,  running  westwardly  from  Detroit 
to  Grand  Haven.  In  connection  with  Eastern 
roads,  it  Is  engaged  in  interstate  commerce. 
Upon  its  line  are  the  cities  of  Ionia  and  Grand 
Rapids,  distant  124  and  157%  miles  from  De- 
troit, respectively.  It  has  an  established  tariff 
of  freight  rates  to  these  points  from  New  York, 
Philadelphia,  and  other  points  east  of  Detroit. 
^  On  September  18,  1888,  Stone  &  Carten.  re- 
^  tail  merchants  at  Ionia,  filed  a  petition  before 
*  the  interstate  commerce^commisslon,  complain- 
ing that  said  railroad  company  was  unduly 
discriminating  apainst  Ionia,  and  preferring 
Grand  Rapids,  In  violation  of  certain  provisions 
of  the  interstate  commerce  act.  The  company 
filed  an  answer,  .  \id  the  case  was  heard  upon 
a  written  stipule  'on  of  facts,  which  constitut- 


ed the  sole  evidence  on  which  the  cue  wmm 
submitted  to  the  commlsoicm  for  decision. 

The  fturts  found  by  the  commission  were  mm 
follows: 

"(1)  The  complainants  are  co-partners  doing 
business  under  the  firm  name  of  Stone  &  Car- 
ten, and  are  engaged  in  the  sale  at  retail  of 
goods,  wares,  and  merchandise  in  the  city  of 
Ionia,  county  of  Ionia,  and  state  of  Michigan, 
purchasing  said  goods,  wares,  and  merchan- 
dise at  Philadelphia,  Pa.,  New  York,  N.  Y., 
Boston,  Mass.,  and  points  east  of  Detroit, 
Mich. 

"(2)  That  the  respondent  railway  company 
is  a  corporation  existing  under  and  pursuant 
to  the  laws  of  the  state  of  Michigan,  and  Is  a 
common  carrier  of  passengers  and  property  for 
hire  between  the  city  of  Detroit  and  the  city 
of  Grand  Haven,  both  of  said  places  and  its 
entire  line  of  railroad  being  in  the  state  of 
Michigan;  but  it  does  not  own  and  control  a 
line  of  steamboats  plying  across  Lake  Mich- 
igan between  Grand  Haven  and  Milwaukee^ 
Wisconsin,  but  there  is  a  line  of  steamboats 
engaged  in  the  transportation  of  persons  and 
property  across  Lake  Michigan  between  Grand 
Haven  and  Milwaukee,  from  which  the  re- 
spondent receives  traillc  consigned  over  its  road 
from  Milwaukee,  and  to  which  It  delivers 
traffic  from  its  road  destined  to  Milwaukee. 
That  all  of  said  boats  are  under  the  control 
and  direction  of  an  Independent  corporation, 
organized  under  the  laws  of  the  state  of  Mich- 
igan, by  the  name  of  the  Grand  Haven  &  Mil- 
waukee Transportation  Company.  That  the 
management  of  the  business  of  the  last-named 
company  is  under  the  management  and  con- 
trol of  the  same  officers  as  those  which  man- 
age and  control  the  road  and  business  of  the 
respondent. 

*'<3)  The  respondent,  for  Its  services  as  a 
common  carrier  for  continuous  shipment,  un- 
der a  conunon  arrangement,  of  property  from 
Detroit  to  its  stations  on  its  line  of  transporta- 
tion, established  and  published  a  schedule  of g 
rates  and  charges,*  a  tariff  of  freights  which* 
makes  on  all  freights  from  Philadelphia,  New 
York,  and  Boston,  and  all  other  points  east 
of  Detroit,  consigned  over  the  respondent's 
road,  the  same  rates  and  charges  for  the  com- 
plainants which  are  made  and  charged  for  the 
same  class  of  freights  to  the  merchants  do- 
ing business  at  the  city  of  Grand  Rapids;  a 
copy  of  which  schedule  or  tariff  is  hereto  an- 
nexed, and  made  and  deemed  a  part  of  this 
stipulation. 

"(4)  The  shipments  of  freight  from  Phila- 
delphia, New  York,  Boston,  and  points  east  of 
Detroit,  which  are  delivered  to  the  respond- 
ent's road  at  said  city  of  Detroit,  and  trans- 
ported by  it  over  Its  line  of  railway,  pass 
through  the  dty  of  Ionia  before  i*eaching  the 
city  of  Grand  Rapids.  That  It  is  a  shorter  dis- 
tance from  Detroit  to  Ionia  than  from  Detroit 
to  Grand  Itaplds,  and  over  the  same  line,  in 
the  same  direction,  the  shorter  being  included 
In  the  longer  distance. 

"(5)  That  the  respondent  provides,  at  its 
own  expense,  drays,  carts,  and  trucks,  at  the 
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•city  of  Grand  Rapids,  for  the  Berrlce  of  traii»- 
porting  merchandise  and  freight  generally,  as 
well  as  merchandise  and  freight  consigned 
from  Philadelphia,  New  York,  Boston,  and 
points  east  of  Detroit  between  its  station  at 
Grand  Rapids  and  the  places  of  business  of 
merchants,  traders,  and  other  patrons  of  Its 
road  at  that  place,  which  service  it  performs 
without  additional  charge  to  the  owner  or 
uhlpper  of  property  on  account  thereof.  That 
this  service  Is  not  furnished  to  complainants, 
or  other  merchants,  traders,  and  patrons  of  its 
road,  at  the  city  of  Ionia.  That  this  service  at 
-Grand  Rapids  has  been  openly  and  notoriously 
rendered  for  a  long  period  of  time,  to  wit,  for 
twenty-five  years  and  upwards.  That  its  sta- 
tion at  the  said  city  of  Grand  Rapids  is  within 
the  corporate  limits  thereof,  and  is,  on  an  aver- 
age, one  and  a  quarter  miles  from  the  busi- 
ness sections  of  said  city  where  the  traffic  of 
the  places  tributary  to  respondent's  road  orig- 
inates and  terminates,  while  respondent's  sta- 
tion for  receiving  and  discharging  freight  and 
property  at  the  city  of  Ionia  is  not  to  exceed 
an  eighth  of  a  mile  from  the  business  center 
of  said  dty.  That  at  the  city  of  Grand  Rapids 
S  there  are  two  other  railroads,  the  Michigan 
?  Central  Railroad  and*the  Grand  Ri^ids,  Lan- 
sing &  Detroit  [Detroit,  Lanshig  ft  Northern?] 
Railroad,  both  of  which  are  Immediately  and 
directly  hi  competition  with  respondent's  road 
for  the  business  of  Grand  Rapids.  That  the 
stations  of  both  of  said  roads  for  receiving  and 
discharging  freight  and  property  at  Grand 
Rapids  are  near  the  business  center  of  said 
city,  requiring  only  short  haul  to  and  from 
their  stations,  on  an  average  about  one-quar- 
ter of  a  mile.  That  respondent  did  the  carting 
of  freight  to  and  from  Its  station  at  Grand 
Rapids  substantially  in  the  same  manner  as 
at  present  long  prior  to  the  time  when  either 
said  Michigan  Central  or  Grand  Rapids,  Lan- 
sing &  Detroit  Railroads  consti'ucted  to  that 
place. 

"<6)  That  the  actual  cost  of  carting  or  dray- 
Ing  freight  from  respondent's  warehouse  in 
the  said  city  of  Ionia  to  the  several  places  in 
said  city  of  Ionia  to  and  from  which  traffic 
has  to  be  hauled  is  two  cents  per  hundred- 
weight That  the  cost  of  carting  or  draying 
freight  transported  over  respondent's  line  to 
and  from  the  places  of  business  of  the  mer- 
chants, traders,  and  other  patrons  of  its  road 
at  Grand  Rapids  is  two  cents  per  hundred- 
weight. 

"(7)  That  there  is  but  slight  competition  en- 
countered by  the  complainants  and  other  per- 
sons, firms,  and  corporations  engaged  in  busi- 
ness at  the  city  of  Ionia  Interested  In  shipping 
over  respondent's  road,  with  similar  bushiess 
at  the  city  of  Grand  Rapids." 

"(9)  That  complainants  have  not  brought 
any  suit  for  the  recovery  of  money  or  damage 
for  which  the  respondent  is  alleged  to  be  liable 
under  the  provisions  of  the  act  to  regulate 
commerce,  but  have  elected  to  adopt  this  pro- 
cedure as  the  sole  means  of  obtaining  relief. 

"(10)  The  city  of  Grand  Rapids  has  a  popu- 
lation of  about  70,000.    The  city  of  Ionia  has 


a  population  of  about  6,000.  The  freight  traf- 
fic to  and  from  Grand  Rapids  by  all  roads  in 
1887  amounted  to  985,685  tons.  The  freight 
traffic  to  and  from  Ionia  by  all  roads  for  the 
same  time  amounted  to  about  55,000  tons. 

"(11)  Cartage  by  railway  companies  in  sIm-H 
liar  manner  to  that  at  Grand  Rapids  is  con-g 
ducted  by  other  railway  ^companies  at  ezcep-* 
tional  stations  In  the  state  of  Michigan,  and 
more  or  less  extensively  practiced  by  com- 
panies bi  other  states  at  exceptional  stations." 

On  April  26, 1890,  the  commission  decided  the 
case,  which  is  reported  in  S  Interst  Commerce 
Com.  R.  113,  and  made  the  foUowmg  order: 

"It  is  ordered  and  adjudged  that  the  defend- 
ant, the  Detroit,  Grand  Haven  &  Milwaukee 
Railway  Company,  be  and  It  is  hereby  requhred* 
within  thirty  days  from  and  after  the  service 
of  a  copy  of  the  report  and  opinion  In  this  pro- 
ceeding and  of  this  order,  to  wholly  cease  and 
desist  from  furnishing  free  cartage  of  freights 
at  Grand  Rapids,  hi  the  state  of  Michigan, 
whereby  rebates  from  its  lawfully  published 
schedule  of  rates,  fares,  and  charges  at  Its 
station  or  office  hi  Grand  Rapids  are  given  to 
shippers  and  consignees,  and  charges  for  the 
transportation  over  its  line  of  property  shipped 
from  Eastern  points  to  Grand  Rapids,  afore- 
said, are  made  less  than  charges  for  the  trans- 
portation over  its  line  of  like  kinds  of  property 
shipped  from  the  same  Eastern  points  to  Ionia, 
in  the  state  of  Michigan." 

On  November  2,  1891,  the  commission,  hav- 
ing been  informed  that  the  company  would  not 
comply  with  the  order  until  the  judgment  of 
the  commision  should  be  judicially  confirmed, 
filed  a  petition  hi  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Michigan, 
seeking  to  enforce  the  order.  To  this  an  an- 
swer was  fllvsd  by  the  company,  admitting  the 
facts  to  be  as  found  by  the  commission,  and 
alleghig  certahi  additional  facts,  to  support 
which  testimony  was  adduced. 

The  circuit  court  on  August  7,  1894,  entered 
a  decree  in  the  following  terms: 

"It  is  hereby  ordered,  adjudged,  and  decreed 
that  the  mandatory  writ  of  injunction  of  this 
court  do  issue  to  said  respondent,  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Company, 
commanding  it  and  its  officers  and  agents  to 
forthwith  desist  and  refrain  from  affording  free 
cartage  at  said  city  of  Grand  Rapids,  unless 
a  like  service,  or  its  equivalent  in  value  by  re- 
duced rates,  be  at  the  same  time  afTorded  at^^ 
said  city  of  Ionia,  and  unless  the  fact  that  suchg 
free  cartage,  or  such*  equivalent  reduced  rate* 
afTorded  at  both  points,  shall  be  noted  on  the 
established  tariffs  of  freights  and  charges  pub- 
lished as  required  by  law."  Interstate  Com- 
merce CJommission  v.  Detroit,  G.  H.  &  M.  Ry. 
Co.,  57  Fed.  1006. 

From  this  decree  an  appeal  was  talcen  to  the 
circuit  court  of  appeals  for  the  Sixth  circuit, 
and  that  court  on  April  14,  1896,  entered  a 
decree  reversing  the  decree  of  the  drcdlt 
court,  and  directing  the  dismissal  of  the  com- 
mission's petition.  And  from  the  decree  ot  tne 
circuit  court  of  appeals  an  appeal  wa  taken 
and  allowed  to  this  court 
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Aast  Arty.  Gen.  Whitney,  for  appellant. 
Harrison  Geer,  for  appellee. 

Mr.  Justice  SHIR  AS.  after  stating  tlie  facts 
In  the  foregoing  language,  delivered  tlie  oijId- 
ion  of  tbe  court. 

The  petition  of  Stone  &  Garten,  retail  mer- 
chants at  Ionia,  addressed  to  the  Interstate 
Commerce  Commission,  alleged  violations  by 
the  railway  company  of  sections  2,  3,  and  4  of 
the  Interstate  commerce  act. 

The  opinion  of  the  commission  sustained  the 
petition  avowedly  imder  section  4  of  the  act, 
but  their  order  or  decree  appears  to  have  been 
based  upon  both  sections  4  and  6.  The  cir- 
cuit court,  as  we  gather  from  the  opinion  of 
Circuit  Judge  Taft,  and  the  dissenting  opinion 
of  District  Judge  Severens,  treated  the  case 
as  arising  under  alleged  violations  of  sections 
2.  3,  and  4.    57  Fed.  1005. 

The  opinion  of  the  circuit  court  of  appeals 
discusses  the  caae  at  large.  43  U.  S.  App. 
308,  21  C.  C.  A.  103,  74  Fed.  803. 

But  the  assistant  attorney  general,  who  ap- 
pears in  this  court  as  counsel  of  the  interstate 
conmierce  eommlssioD,  dispenses,  In  his  elabo- 
rate brief,  with  any  consideration  of  sections 
2  and  3,  and  confines  his  attention  to  sections 
4  and  6.  His  language  Is  as  follows: 
g  ''Section  2  of  the  statute  is  referred  to  In  the 
•  petition  of  *8tone  &  Garten,  but  la  not  tbe  basis 
of  the  decision  of  either  commission  or  court. 
Section  8  also  (the  undue  preference  clause)  is 
immaterial  at  the  present  stage  of  the  case. 
Undoubtedly  a  preference  is  granted  to  Grand 
Rapids  over  Ionia,  but  whether  the  preference 
is  undue  or  unreasonable,  within  the  meaning 
of  the  clause  in  question,  was  not  decided  by 
the  conmiisslon.  Their  decision  was  based  up- 
on other  sections  of  the  act.  Nor  did  the  cir- 
cuit court  base  its  decision  at  all  upon  this 
provision.  Hence  we  shall  submit  no  argu- 
ment upon  It. 

**ThIs  leaves  for  consideration  section  4  (tlie 
long  and  short  haul  clause)  and  section  6  (the 
schedule  clause).  Under  section  4,  we  seek  to 
protect  the  shippers  of  Ionia.  Under  section 
d  we  seek  to  protect  the  humbler  and  more 
ignorant  shippers  of  Grand  Rapids,  that  they 
may  not  suffer  through  lack  of  publicity  of  the 
privileges  which  their  larger  rivals  enjoy." 

In  our  disposition  of  the  case  we  shall  there- 
fore consider  only  the  contention  now  made 
on  behalf  of  the  commission,  namely,  that  the 
conduct  of  the  railway  company,  In  furnishing 
cartage  free  of  charge  to  the  merchants  of 
Grand  Rapids,  and  In  not  furnishing  similar 
service  to  the  merchants  of  Ionia,  a  town  .-(3 
miles  distant,  and  in  failing  to  publish  such 
free  cartage  in  the  schedule  published  at 
Grand  Rapids,  constituted  a  violation  of  the 
provisions  of  section  4  and  section  6  of  the 
interstate  commerce  act 

One  dl  the  findings  of  the  commission  is  that 
the  railroad  company,  as  a  common  carrier  for 
continuous  shipment,  under  a  common  arrange- 
ment, of  property  from  Detroit  to  its  stations 
on  its  line  of  transportation,  established  and 
published  a  schedule  of  rates  and  charges,  a 


tariff  of  freights  which  makes  on  all  firelffhta 
from  PhUadelphlat  New  York,  and  Boston, 
and  all  other  points  east  oC  Detroit,  consigned 
over  the  company's  road,  the  same  rates  and 
charges  for  the  complainants  which  are  made 
and  charged  for  the  same  class  of  freights  to 
merchants  doing  business  at  the  city  of  Grand 
Rapids.  But  there  is  no  complaint  made  of 
that  fact  Indeed,  It  is  conceded  by  the  cono- 
mission  that  so-called  ''group  rates'*  are  not  in 
violation  of  tbe  long  and  short  haul  clause;^ 
and*therefore  If  there  were  nothing  else  in  the* 
case,  except  that  the  company's  charges  were 
the  same  for  like  kind  of  property  transported 
to  and  from  Ionia  as  those  charged  tc  and  from 
Grand  Rapids,  to  and  from  pohits  outside  of 
the  state,  no  complaint  would  have  been  made 
or  entertained. 

The  sole  comphilnt  urged  is  that  the  railway 
company  carts  goods  to  and  from  its  station 
or  warehouse  at  Grand  Rapids  without  char- 
ging Its  customers  for  such  service,  while  Its 
customers  at  Ionia  are  left  themselves  to 
bring  thehr  goods  to  and  take  them  from  the 
company's  warehouse,  and  that,  in  its  sched- 
ules posted  and  published  at  Grand  Bapids, 
there  is  no  notice  or  statement  by  the  compa- 
ny of  the  fact  that  it  furnishes  such  cartage 
free  of  charge.  These  acts  are  claimed  to  con- 
stitute violations  of  sections  4  and  6  of  the  in- 
terstate  commerce  act 

The  language  of  section  4  la  as  follows: 

*That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act 
to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  pas- 
sengers or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  condi- 
tions, for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the 
shorter  l>eing  included  within  the  longer  dis- 
tance; but  this  shall  not  be  construed  as  au- 
thorizing any  common  carrier  within  the  terms 
of  this  act  to  charge  and  receive  as  great  com- 
pensation for  a  shorter  as  for  a  longer  dis- 
tance: provided,  however,  that  upon  applica- 
tion to  the  commission  appointed  under  the 
provisions  of  this  act,  such  common  carrier 
may,  in  special  cases,  after  investigation  by 
the  commission,  be  authorized  to  charge  less 
for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property;  and 
the  commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the  op- 
eration of  this  section  of  this  act." 

The  Detroit,   Grand   Haven  &  Milwaukee 
Railway  Company  is  a  corporation  of  the  state 
of  Michigan,  and  its  road  lies  wholly  within 
that  state.    In  addition  to  Its  local  business.^ 
It  is  engaged  as  a  common  carrier  in  Interstate^ 
commerce,  by*  arrangements  made  with  con-* 
necting  railroads.    For  a  period  of  upward  of 
25  years  before  these  proceedings  this  company 
has  openly  and  notoriously,  at  Its  own  expense, 
transferred   goods   and  merchanctise  to  and 
from  its  warehouse  to  the  places  of  business 
of  its  patrons  In  the  city  of  Grand  Rapids. 
The  station  of  the  company,  though  within  tb^ 
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limits  of  the  city,  la  distant,  on  an  average, 
in  miles  from  the  business  sections  of  the 
city  where  the  traffic  of  the  places  tributary  to 
the  company's  road  originates  and  terminates. 
Section  3  of  the  Compiled  Laws  of  the  State 
of  Michigan  of  1871  is  as  follows: 

"Every  railway  company  in  this  state  is  au- 
thorized to  make  personal  delivery  of  every 
parcel,  package,  or  quality  of  goods  or  proper- 
ty, If  the  consignee  of  such  property  shall  re- 
side within  two  miles  of  the  terminus  or  rail- 
way station  or  other  terminus  of  the  carriage 
of  such  property  by  the  main  line  of  such  car- 
rier, and  they  are  hereby  authorized  to  em- 
ploy or  own  all  the  means  necessary  to  per- 
form such  duty,  and  to  place  the  men  and  ve- 
hicles therefor  under  the  government  and  sole 
regulation  of  the  superintendent  or  other  prin- 
cipal officers  of  such  companies.  Such  deliv- 
ery shall  be  at  the  house,  shop,  office,  or  other 
place  of  business  of  the  consignee,  according  to 
the  nature  of  such  property,  and  where  the 
owner  or  consignee  desires  to  have  the  same." 
The  theory  of  this  enactment  evidently  is 
that  the  duties  and  powers  of  a  railway  com- 
pany reached  no  further  than  the  carriage  of 
goods  and  merchandise  Intrusted  to  it  to  its 
station  or  warehouse,  and  that  an  additional 
grant  of  power  was  needed  to  enable  the  com- 
pany to  act  as  a  carrier  between  its  station  or 
warehouse  and  the  house  or  office  of  the  own- 
er or  consignee.  However  this  may  be,  this 
record  exhibits  the  case  of  a  Michigan  railroad 
company  engaged  for  a  quarter  of  a  centmy 
in  collecting  and  delivering  goods  and  mer^ 
chandise  at  and  to  the  houses  and  business 
e«  places  of  its  customers  without  any  charges 
J  beyond  those  made  for  the  railway  service. 
•  •Undoubtedly,  in  the  case  of  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Compa- 
ny, during  all  that  period,  no  Just  objection 
could  have  been  made,  and  no  objection  was 
made,  to  this  mode  of  doing  business  in  the 
city  of  Grand  Rapids.  Nor  can  it  now  be  pre- 
tended that  it  is  unlawful  for  that  company  to 
continue  to  so  receive  and  deliver  goods  and 
merchandise  in  that  city  in  all  cases  In  which 
the  goods  and  merchandise  are  transported 
by  its  railway  between  points  within  the  state. 
Has  the  passage  of  the  interstate  commerce 
act  rendered  it  no  longer  lawful  for  this  com- 
pany to  continue  its  long-time  method  of  re- 
ceiving and  delivering  at  Grand  Rapids  goods 
and  merchandise  which  form  that  part  of  its 
business  which  belongs  to  interstate  traffic? 
Or,  rather,  Is  such  mode  of  business  an  infrac- 
tion of  the  fourth  section  of  that  act? 

It  must  be  conceded  that  a  state  railroad 
corporation,  when  it  voluntarily  engages  as  a 
common  carrier  in  interstate  commerce,  by 
making  an  arrangement  for  a  continuous  car- 
riage or  shipment  of  goods  and  merchandise, 
is  subjected,  so  far  as  such  traffic  is  concern- 
ed, to  the  regulations  and  provisions  of  the  act 
of  congress.  Cincinnati.  N.  O.  &  T,  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U.  S. 
184,  IG  Sup.  Ct.  7(K).  So.  likewise,  it  is  set- 
tled tluit  when  a  state  statute  and  a  federal 
statuti*  operate  upon  the  same  subject-matter, 


and  prescribe  diff^ent  roles  concerning  it» 
and  the  federal  statute  is  one  within  the  com- 
petency of  congress  to  enact,  the  state  statute 
must  give  way.  Railway  Go.  v.  Hefley,  168 
U.  S.  98.  15  Sup.  Ct.  802. 

Accordingly,  the  commission  contends  that 
while  it  may  be  lawful  for  the  railway  com- 
pany to  collect  and  deliver  articles  of  domestic 
commerce  without  making  a  charge  for  cart- 
age, and  while  it  is  likewise  lawful  for  the 
company  to  establish  the  same  rates  of  freight 
and  charges  for  like  kind  of  property  carried 
to  Ionia  and  to  Grand  Rapids,  yet  it  Is  unlaw- 
ful for  the  company  to  collect  and  ddlver 
goods  and  merchandise  free  from  charge  for 
cartage  in  Grand  Rapids,  while  it  only  receives 
and  delivers  like  goods  and  merchandise  at 
Ionia  at  its  station  or  warehouse.  And  the^ 
reason  given  for  this  contention  ia  that  the^ 
fourth  section  of  the  interstate* commerce  act* 
provides  that  "It  shall  be  unlawful  for  any 
common  carrier,  subject  to  the  provisions  of 
the  act,  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transporta- 
tion of  passengers  or  of  like  kind  of  property, 
under  substantially  similar  circumstances  and 
conditions,  for  a  shorter  than  a  longer  dis- 
tance over  the  same  line  In  the  same  direction, 
the  shorter  being  included  within  the  longer 
distance.*' 

Under  the  fftcts  as  found  and  the  ooncessiona 
as  made,  the  commission's  proposition  may  be- 
thus  stated:  There  is,  conventionally,  no  dif- 
ference, as  to  distance,  between  Ionia  and 
Grand  Rapids,  and  the  same  rates  and  char- 
ges for  like  kinds  of  property  are  properly 
made  in  the  case  of  both  cities.  But,  as  there 
is  an  average  distance  of  1^  of  a  mile  be- 
tween the  station  at  Grand  Rapids  and  the 
warehouses  and  offices  of  the  shippers  and 
consignees,  such  average  distance  must  be  re- 
garded as  part  of  the  railway  company's  line, 
if  the  company  furnishes  transportation  facili- 
ties for  such  distance;  and  if  it  refrains  from 
making  any  charge  for  such  transportation 
facilities,  and  fails  to  furnish  the  same  facili- 
ties at  Ionia,  this  is  equivalent  to  charging- 
and  receiving  a  greater  compensation  in  the 
aggregate  for  the  transportation  of  like  kind 
of  propei-ty  for  a  shorter  than  for  a  longer 
distance  over  the  same  line,  in  the  same  di- 
rection, the  shorter  being  included  within  the 
longer  distance. 

The  circuit  court  of  appeals  was  of  opinion 
that  this  proposition  is  based  on  a  false  as- 
sumption, namely,  that  the  distance  between 
the  company's  station  and  the  warehouses  of 
the  shippers  and  consignees  is  part  of  the  com- 
pany's railway  line,  or  is  made  such  by  the 
act  of  the  company  In  furnishing  vehicles  and 
men  to  transport  the  goods  to  points  through- 
out the  city  of  Grand  Rapids.  The  view  of 
that  court  was  that  the  railway  transportatloi> 
ends  when  the  goods  reach  the  terminus  or  sta^ 
tlon  and  are  there  unshipped,  and  that  any- 
thing the  company  does  afterwards,  in  the 
way  of  land  transportation.  Is  a  new  and  dis- 
tiuct  service,  not  embraced  In  the  contract  for 
railway  carriage.   The  court,  in  a  learned  opin* 
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Ion   by  District  Judge  Hammond,  enforced  I 
^thia  view  by  a  reference  to  numerous  English 
peases,  which  hold  that  the  collecting  and  de- 
•  livery^of  goods  is  a  separate  and  distinct  busi- 
ness  from  that  of  railway   carriage;    that, 
when  railroad  companies  undertake  to  do  for 
themselyes  this  separate  business,  they  thereby 
are  subjected  to  certain  statutory  regulations 
and  restrictions  In  respect  to  such  separate 
business;  and  that  they  cannot  avoid  such  re- 
strictions by  making  a  consolidated  charge  for 
the  railway  and  cartage  service.    43  U.  S.  App. 
308.  21  C.  C.  A.  103,  74  Fed.  803. 

We  agree  with  the  circuit  court  of  appeals 
in  thinking  that  the  fourth  section  of  the  Inter- 
state commerce  act  has  in  view  only  the  trans- 
portation of  passengers  and  property  by  rail, 
and  that,  when  the  passengers  and  property 
reached  and  were  discharged  from  the  cars 
at  the  company's  warehouse  or  station  at 
Grand  Rapids,  for  the  same  charges  as  those 
received  for  similar  service  at  Ionia,  the  du- 
ties and  obligations  cast  upon  this  company 
by  the  fourth  section  were  fulfilled  and  satis- 
fled.  Hie  subsequent  history  of  the  passen- 
gers and  property,  whether  carried  to  their 
places  of  abode  and  of  business  by  their  own 
vehicles,  or  by  those  furnished  by  the  railway 
company,  would  not  concern  the  interstate 
commerce  commission. 

It  may  be  that  it  was  open  for  the  commis- 
sion to  entertain  a  complaint  of  the  Ionia  mer- 
chants that  such  a  course  of  conduct  was  in 
conflict  with  sections  2  and  3  of  the  act;  but,  as 
we  have  seen,  such  questions,  if  they  really 
arose  in  the  proceedings  before  the  commis- 
sion and  in  tlie  chrcuit  court,  have  been  with- 
drawn from  our  consideration  in  this  appeal 
from  the  decree  of  the  circuit  court  of  appeals. 
This  disposition  of  the  questions  arising  un- 
der section  4  renders  It  unnecessary  to  consider 
whether,  upon  the  facts  disclosed,  the  services 
rendered  by  the  railway  company  at  Grand 
Rapids  and  Ionia,  respectively,  were  render- 
ed under  '^substantially  similar  circumstances 
and  conditions,"  and  whether  that  phrase  when 
used  in  section  4  may  not  have  a  broader 
meaning  and  a  wider  reach  than  when  used 
in  section  2,  and  also  whether,  if  the  circum- 
stances and  conditions  were  substantially  dis- 
similar, the  railway  company  could  only  avail 
itself  of  such  a  situation  by  an  application  to 
the  commission  under  the  terms  of  the  proviso 
gto  section  4. 

•  •  The  remaining  question  is  whether,  when  a 
railway  company  furnishes  free  cartage  facili- 
ties, even  lawfully  (that  is,  in  circumstances 
and  conditions  that  would  reUeve  the  com- 
pany from  charges  of  violating  sections  2,  3, 
and  4),  the  provisions  of  section  6  apply.  That 
section  is  in  the  following  terms: 

"That  every  common  carrier  subject  to  the 
provisions  of  this  act  shall  print  and  keep 
open  to  public  inspection  schedules  showing 
the  rates  and  fares  and  charges  for  the  trans- 
portation of  passengers  and  property  whlcli 
any  such  common  carrier  has  established,  and 
which  are  in  force  at  the  time  upon  its  route. 
The  schedules  printed  as  aforesaid  by  any  such 


common  carrier  shall  plainly  state  the  places 
upon  its  railroad  between  which  property  and 
passengers  will  be  carried,  and  shall  contain 
the  dassiflcation  of  freight  In  force,  and  shaO 
also  state  separately  the  terminal  charges,  and 
any  rules  or  regulations  which  in  anywlss 
change,  affect  or  determine  any  part  or  tbm 
aggregate  of  such  aforesaid  rates  and  flures 
and  charges." 

It  is  not  claimed  that  the  railway  company 
has  not  otherwise  compiled  with  the  provislona 
of  this  section,  but  the  complaint  is  that  there 
was  no  statement  In  its  schedules,  prhited  and 
kept  open  to  public  inspection  at  Grand  B^^ 
ids,  of  the  privilege  of  free  cartage.  It  Is  con- 
tended for  the  conunisslon  that  this  failure  to 
publish  the  fact  of  free  cartage  in  the  sched- 
ules might  result  In  ignorance  by  some  ship- 
pers of  the  existence  of  such  a  privilege,  and 
that  thus  the  knowing  ones  would  enjoy  an  ad- 
vantage not  possessed  by  others. 

In  view  of  the  finding  that  this  priTQege  had 
been  openly  and  notoriously  granted  to  the 
shippers  and  consignees  at  Grand  Rapids  for  a 
period  of  25  years,  it  Is  difficult  to  suppose  that 
this  practice  was  not  well  known  to  all  who 
would  have  occasion  to  rely  upon  It.  It  should 
also  be  noticed  that  no  complaint  is  made  In 
the  present  case  by  any  resident  of  Grand 
Rapids.  It  may  well  be  doubted  whether  cart- 
age, when  furnished  without  charge,  comes 
within  the  meaning  of  the  phrase  "tormhial 
charges,"  or  can  be  regarded  as  '*tL  role  mt 
regulation*'  which  in  any  wise  "changee,  af*| 
fects  or  #  determines"  any  part  or  the  aggre-f 
gate  of  the  rates,  fares,  and  charges. 

Judge  Gooley,  In  expressing  the  opinion  of 
the  commission,  well  said:  "It  must  be  con- 
ceded that  cartage  is  not.  In  general,  a  terminal 
expense,  and  is  not,  in  general,  assumed  by 
the  carrier.  The  transportation,  as  between 
the  carrier  and  its  patrons,  ends  when  the 
freights  are  received  at  the  warehouse,  and 
the  charge  is  made  for  a  service  which  ends 
there."    3  Interst.  Commerce  Com.  R.  113. 

We  are  informed  by  an  extract  from  the  an- 
nual report  of  the  commission  for  1889  (3  In- 
terst Commerce  Com.  R.  309)  that  there  are 
many  railroad  companies  throughout  the  coun- 
try which  furnish  free  cartage  at  some  of  their 
stations,  but  that  in  no  instance  do  the  rate 
sheets  or  schedules  contain  any  statement  to 
that  effect 

However,  In  a  matter  of  this  kind  much 
should  be  left  to  the  Judgment  of  the  commis- 
sion, and  should  It  direct  by  a  general  order, 
that  railway  companies  should  thereafter  re- 
gard cartage,  when  furnished  free,  as  one  of 
the  terminal  charges,  and  include  it  as  such  Id 
their  schedules,  such  an  order  might  be  regard- 
ed as  a  reasonable  exercise  of  the  commission's 
powers. 

But  we  are  not  persuaded  by  anything  we 
see  in  this  record  that  the  defendant  company 
has  acted  in  any  intentional  disregard  of  the 
sixth  section. 

The  decree  of  the  drcult  court  of  appeals  ^ 
affirmed* 
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Disposed  of  by  the  Supreme  Court  of  the  United  States  at  the  October  term,  1896, 

without  opinions,  including  cases  dismissed  in  vacation 

pursuant  to  the  twenty-eighth  rule. 


AGRICULTURAL  DITCH  CO.  r.  FARM- 
ERS' INDEPENDENT  DITCH  CO.  (April 
80,  1897.)  No.  613.  Id  error  to  the  supreme 
court  of  the  state  of  Colorado.  See  45  Pac  444. 
Charles  J.  Hughes.  Jr.,  for  plaintiff  Id  error.  C. 
8.  Thomas  and  W.  H.  Bryant,  for  defendant  in 
error.  No  opinion.  Dismissed  for  the  want  of 
Jurisdiction  for  the  want  of  a  final  judgment. 


In  re  AMBLER.  (December  7, 1S96.)  Augus- 
tus L  Ambler,  in  pro.  per.  No  opinion.  Motions 
denied. 


AMERICAN  BELL  TEL.  CO.  r.  WESTERN 
UNION,  TEL.  CO.  etaL  (April  li  1897.)  No. 
641.  James  J.  Storrow,  for  appellant  J.  H. 
Beutom,  Jr.,  and  John  F.  Dillon,  for  appellees. 
No  opinion.  Petition  for  writ  of  certiorari  to 
the  United  States  circuit  court  of  appeals  for 
the  Fbst  ch-cttit  denied. 

AMERICAN  BXP^'coTv.  STATE  OF  IN- 
DIANA. ADAMS  EXP.  CO.  t.  SAME. 
UNITED  STATES  EXP.  CO.  v.  SAME.  (Feb- 
raary  1,  1897.)  Nos.  469,  470,  and  471.  In  er- 
ror to  the  circuit  court  of  Marion  county,  Ind, 
Lawrence  Maxwell,  Jr.,  and  James  0.  CJarter. 
for  plaintiffs  in  error.  Wm.  A.  Ketcham  and 
Judson  Harmon,  for  defendant  in  error. 

Mr.  Chief  Justice  FULLER  delivered  the  opin- 
ion of  the  court 

These  were  three  actions  instituted  by  the  state 
of  Indiana,  in  the  circuit  court  of  Marion  county, 
In  that  state,  against  the  American  Express 
Company,  the  Adams  Express  Company,  and  the 
United  States  Express  (jompany,  to  recover  un- 
paid taxes  for  the  ypars  1893  and  1894. 

The  defendants  filed  answers,  setting  up,  among 
other  defenses,  that  the  act  under  which  the 
taxes  were  assessed  was  invalid,  because  in  con- 
travention of  the  constitution  of  the  United 
States. 

The  causes  were  consolidated,  and  tried  by  the 
circuit  court,  which  made  a  special  finding  of 
facts,  and  stated  conclusions  of  law  thereon  in 
favor  of  the  defendants,  and  entered  juflpment 
accordingly.  The  consolidated  cause  having  been 
carried  on  appeal  to  the  supreme  court  of  the 
state,  the  judgment  below  was  reversed,  and  the 
cause  rpniantlod,  with  instructions  to  restate  the 
conclusions)  of  Inw,  and  to  enter  judgment  against 
the  def(Midant  in  each  case  as  specifically  directed. 
42  N.  E.  483.  This  was  done,  and  from  the  judg- 
ments so  entered  writs  of  error  were  sued  out 
from  this  court. 

The  legislation  of  the  state  of  Indiana,  the 
▼alidity  of  which  is  attacked  in  these  cases,  so  far 
corresponds  with  that  nf  the  state  of  Ohio  that 
the  questions  presented  upon  this  record  are  the 
same,  in  effect,  as  those  considered  In  Sanford  ▼. 
Poe,  and  other  cases  (just  decided)  17  Sup.  Ot. 
806,  and  require  no  re-examination. 

For  the  reasons  there  given  the  judgments  are 
afDrmed. 


Mr.  Justice  WHITB,  dissenting. 

Mr.  Justice  FIELD,  Mr.  Justice  HARLAN, 
Mr.  Justice  BROWN,  and  myself  dissent  from 
the  judgment  of  the  court  in  these  cases.  As 
there  is  no  sabstantial  difference  between  the  le- 
gal questions  presented  in  the  Ohio  cases  and 
those  in  the  present  cases,  the  reasons  stated  in 
the  dissent  announced  in  the  former  are  relevant 
here,  and  are  referred  to  as  furnishing  the  rea- 
sons for  this  dissent. 


AMERICAN  EEARROW  CO.  r.  SHAFFER, 
Commissioner,  et  al.  (March  29, 1897.)  No.  228. 
Appeal  from  the  circuit  court  of  the  United  States 
for  the  Western  district  of  Virginia.  See  68 
Fed.  750.  F.  S.  Blair,  for  ap>pellant.  R.  Taylor 
Scott,  for  appellees.  No  opinion.  Dismissed  Cor 
want  of  jnnsdiction 

ANGLO-CALIFORNIAN  BANK  r.  SECRE- 
TARY OF  TREASURY.  (April  30,  1897.) 
No.  764.  J.  F.  Evans,  for  petitioner.  The  At- 
torney General  and  Sol.  Gen.  Conrad,  opposing. 
No  opinion.  Petition  for  a  writ  of  certiorari  to 
the  United  States  circuit  court  of  appeals  for  the 
Nmth  circuit  denied.  See  22  0.  (3.  A.  527,  76 
Fed.  742. 


AUGUSTIN  ▼.  UNITED  STATES.  (March 
1,  18970  No.  572.  In  error  to  the  circuit  court 
of  the  United  States  for  the  Eastern  district  of 
Louisiana.  Morris  Marks,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  United  States.  No 
opinion.  Dismissed  on  motion  of  Mr.  Charles 
F.  Buck,  In  behalf  cf  counsel  for  plaintiff  In  er- 
ror. 


BAKER  V.  BRICKBLL.  (March  15,  1897.) 
No.  845.  In  error  to  the  supreme  court  of  the 
state  of  California.  Charles  N.  Fox,  for  plam- 
tiff  in  error.  S.  W.  Holladay  and  E.  Burk  Hoi- 
laday,  for  defendant  in  error.  No  opinion.  Dis- 
missed for  want  of  jurisdiction,  on  the  authority 
of  City  and  County  of  San  Francisco  ▼.  Itsell, 
133  U.  S.  66,  10  Sup.  C3t.  241;  Bacon  v.  Texas, 
163  U.  S.  207,  16  Sap.  Ct  1023,  and  cases  cited. 


MILLIKEN.     Ql&j  24,  1897.) 
^Ed^ar  H.  Farrar,  Benjamin  F.  Jonas, 


i7s.a 


(991) 


BARROW  V. 

No.  800.    ~ 

and  E.  B.  Kruttschmitt,  for  petitioner.  No 
opinion.  Petition  for  a  vrrit  of  certiorari  to  the 
United  States  circuit  court  of  appeals  for  the 
Fifth  circuit  denied.  See  20  C.  C.  A.  559,  74 
Fed.  612. 


BLYTHE  et  al.  ▼.  HINCKLEY.  (May  24, 
1897.)  No.  804.  In  error  to  the  supreme  court  of 
the  state  of  California.  Jefferson  C^handler,  B. 
Burke  Holladay,  and  L.  D.  McKisick,  for  plam- 
tiffs  In  error.  Wm.  H.  H.  Hart,  John  H.  Boalt, 
Thomas  B.  Bishop,  W.  W.  Foote,  A.  R.  Cotton, 
and  John  Garber,  for  defendant  in  error.  No 
opinion.     Dismissed  for  want  of  jurisdiction. 
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BONDHOLDERS  AND  PURCHASERS  OP 
IRON  RAILROAD  v.  TOLEDO,  D.  &  B.  R. 
€0.  et  al.  (April  12,  1897.)  No.  r>«7.  John  C. 
Coombs  and  CbarlcR  H.  Hanson,  for  appellants. 
Clarance  Brown,  for  appellee.  No  opinion.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States 
<drcuit  court  of  appeals  for  the  Seventh  circuit 
denied.    See  10  C.  C.  A.  319,  62  Fed.  166. 

BOSTON  SAFE-DEPOSIT  &  TRUST  CO. 
▼.  GROOME  et  al.  (October  26,  1896.)  No. 
574.  Henry  B.  Tompkins,  for  appellant.  Wil- 
liard  Parker  Butler,  for  appellees.  No  opinion. 
Petition  for  a  writ  of  cei-tiorari  to  the  United 
States  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit denied.    See  21  C.  C.  A.  807,  75  Fed.  209. 

BOSTON  SAFE-DEPOSIT  &  TRUST  CO. 
▼.  WILKINS  et  al.  (May  10,  1897.)  No.  573. 
On  writ  of  certiorari  to  the  United  States  cir- 
cuit court  of  appeals  for  the  Fifth  circuit.  Hen- 
ry B.  Tompkins,  for  appellant.  H.  J.  May,  C. 
B.  Lucky,  L.  H.  Spilman,  and  Alex  C.  King,  for 
appellees.  No  opinion.  Decree  affirmed,  with 
costs,  by  a  divided  court,  and  cause  remanded  to 
the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Georgia. 

BROOKLYN  &  nTyTfERRY  CO.  ▼.  Mc- 
MAHON.  (March  15,  1897.)  No.  681.  In  er- 
ror to  the  supreme  court  of  the  state  of  New 
York.  James  Troy,  Georice  Betthune  Adams, 
and  Thomas  H.  Troy,  for  plaintiff  in  error. 
Charles  J.  Patterson,  for  defendant  in  error.  No 
opinion.  Dismissed  for  the  want  of  jurisdiction 
on  the  authority  of  Missouri  ▼•  Andriana,  138  U. 
S.  496,  11  Sup.  Ct  385. 

BULLARD  V.  DES^  MOJNES  &  FT.  D.  R. 
CO.  (March  1,  189 i.)  No.  317.  In  error  to  the 
supreme  court  of  the  state  of  Iowa.  E.  F.  Bul- 
lard,  for  plaintiff  in  error.  N.  W.  Robert  Math- 
er, for  defendant  in  error.  No  opinion.  Dismiss- 
ed per  stipulation.    See  56  N.  W.  498. 

CAMPBELL  et  al.  v.  RICHARDSON  et  al. 
(February  1.  1897.)  No.  683.  Wm.  L.  Pierce 
and  Allen  Webster,  for  appellants.  Frederick  P. 
Fish,  W.  C.  Strawbridge,  and  John  G.  Johnson, 
for  appellees.  No  opinion.  Petition  for  a  writ 
of  certiorari  to  the  United  States  circuit  court  of 
appeals  for  the  Third  circuit  denied.  See  22  C. 
d  A.  669,  76  Fed.  976. 


CAPITAL  BANK  OF  ST.  PAUL,  MINN., 
▼.  SCHOOL  DIST.  NO.  26,  BARNES  COUN- 
TY, N.  D.  (January  25,  1897.)  No.  204.  Wm. 
Jones,  for  plaintiff  in  error.  Wm.  Small  and 
Samuel  L.  Glnsl>el1.  for  defendant  in  error.  No 
opinion.  Petition  for  a  writ  of  certiorari  to  the 
United  States  circuit  court  of  appeals  for  the 
Eighth  circuit  denied.  See  11  C.  C.  A.  514,  63 
Fed.  938. 


CARSON  ▼.  BOHL.  (November  6,  1896.) 
No.  283.  Appeal  from  the  United  States  circuit 
court  of  app«^nls  for  the  Sixth  district.  John  Lit- 
tle, for  apix'llant.  No  opinion.  Dismissed,  with 
costs,  on  motion  of  counsel  for  appellant.  See 
11  C.  C.  A.  IG,  G3  Fed.  26. 

CHAPMAN  V.  UNITED  STATES.  (AprU 
19,  1897.)  No.  749.  Goorge  F.  Edmunds,  A. 
J.  Dittenhoefer.  and  J.  M.  Wilson,  for  petitioner. 
No  opinion.  Petition  for  a  writ  of  certiorari  to 
the  court  of  appeals  for  the  District  of  0)lumbia 
denied. 


CHAPMAN  V.  UNITED  STATES.  (AprU 
21,  1897.)  No.  291.  Appeal  from  and  in  error 
to  the  court  of  appeals  of  the  District  of  (Colum- 
bia. Samuel  Sheila barger,  J.  M.  Wilson,  and 
George  F.  Edmunds,  for  appellant  and  plaintiff 
in  error.  The  Attorney  General  and  Sol,  Gen. 
-C'ourad,  for  the  United  States.    No  opinion.    Dis- 


missed pursuant  to  tbc  rixteenfh  rale.  See  9 
App.  D.  C.  122,  8  App^D.  C.  302. 

CHAPPBLL  ▼.  CHAPPELL.  (February  15, 
1897.)  No.  478.  In  error  to  the  court  of  ap- 
peals of  the  state  of  ^laryland.  See  83  Ati.  ^K>. 
Thomas  C.  Chappeil,  pro  se.  Samuel  Maddox 
and  David  Stewart,  for  defendant  in  error.  N« 
opinion.    Dismissed  for  want  of  joriadiction. 

CHENEY  V.  BILBy!  (October  19.  1896.) 
No.  561.  Charles  E.  Bdagoon,  tor  appeiiant,  in 
support  of  the  petition.  No  opinion.  Petition 
for  a  writ  of  certiorari  to  the  United  States  cir- 
cuit court  of  appeals  for  the  Eighth  drcoit  de- 
nied.   See  20  C.  g  A.  291,  74  Fed.  62. 

CHICAGO,  B.  &  Q.  R.  CO.  ▼.  CITY  OF 
CHICAGO.  (March  1,  1897.)  No.  130.  In 
error  to  the  supreme  c^urt  of  the  state  of  Illinois. 
See  37  N.  B.  79.  John  J.  Herri(±,  for  plain- 
tiff in  error.  John  S.  Miller,  for  defendant  In 
error. 

Mr.  Justice  HARLAN  delivered  the  opinion  of 
the  court  This  was  a  proceeding  for  condemna- 
tion under  the  constitution  and  laws  of  Illinois 
similar  to  the  one  just  disposed  of. 

For  the  reasons  stated  in  the  above  ease  (No. 
129,  17  Sup.  Ct.  581).  the  judgment  of  the  su- 
preme court  of  Illinois  is  afflnned. 

CHICAGO,  B.  ft  Q.  R.  (X).  r.  JONES. 
(December  18,  1896.)  No.  150.  In  error  to  the 
supreme  court  of  the  state  of  Illinois.  John  J. 
Herrick,  for  plaintiff  in  error.  J.  B.  Cesma, 
for  defendant  in  error.  No  opinion.  Dismiswd, 
with  costs,  on  motion  of  counsel  for  plaintiff  In 
error. 

CHICAGO.    K.    &    N.    BY.    CO.    r.    VAN 

CLEAVE.  (November  5,  1896.)  No.  148. 
In  error  to  the  supreme  court  of  the  state  of 
Kansas.  See  83  Pac  472.  W.  F.  Evans,  for 
plaintiff  in  error.  No  opinion.  Dismissed, 
with  costs,  pursuant  to  the  tenth  rule. 

CHICAGO,  M.  "ft^ST.  P.  BY.  CO.  r. 
GRANT  et  al.  (November  9,  1896.)  No. 
644.  In  error  to  the  sjpreme  court  of  tiie  state 
of  Iowa.  George  E.  Clark,  for  plaintiff  in  enor. 
Charles  A.  Bishop,  for  defendants  in  error.  No 
opmion.  Dismissed,  with  costs,  per  stipulation, 
on  motion  of  Mr.  Charlei  A.  Bishop,  for  defend- 
ants in  error. 

CHICAGO,   ST.  P..  M.  &  O.   BY.  CO.  ▼. 

ROBEUTS.  (December  7.  1896.)  No.  14. 
In  error  to  the  supreme  court  of  the  state  of 
Minnesota.  See  51  N.  W.  478.  Thomas  Wil- 
son, for  plaintiff  in  error.  J.  L.  Macdonald,  for 
defendant  in  error.  No  opinion.  Judgment  af- 
firmed, with  costs,  by  a  divided  court.  Mr.  Jus- 
tice FIELD  took  no  part  in  the  consideration 
and  decision  of  thib  case. 

CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO.  ▼. 
ROBERTS.  (December  7,  1896.)  No.  15. 
In  error  to  the  supreme  court  of  the  state  of 
Minnesota.  See  51  N.  W.  478.  Thomas  Wil- 
son, for  plaintiff  in  error.  J.  L.  Macdonald,  for 
defendant  in  error.  No  opinion.  Judgment  af- 
firmed, with  costs,  by  a  divided  court.  Mr.  Jus- 
tice FIELD  took  no  part  in  the  consideration 
and  decision  of  the  case. 


CHISHOLM  et  al.  ▼.  ABBOTT  et  aL  (De- 
cember 21,  1896.)  No.  051.  John  Lowdl  and 
E.  S.  Dodge,  for  appellants.  No  opinion.  Peti- 
tion for  a  wnt  of  certiorari  to  the  united  States 
circuit  court  of  appeals  for  the  First  circuit  de- 
nied.    See  22  a  C.  A.  418,  76  Fed.  238. 


CLAFLIN  et  al.  v.  TUTTLE.  (April  12, 
18970  No.  763.  Edmund  Wetmore  and  0. 
W.  (jould,  for  petitioners.  B.  F.  Lee,  oppos- 
ing.    No  opinion.     Petition  for  a  writ  of  oer- 
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tiorari  to  the  United  States  circuit  court  of  ap- 
peals for  the  Second  circuit  denied.  See  22  0. 
C.  A.  138,  76  Fed.  227. 


CLEVELAND,  C,  C.  &  ST.  L.  RT.  CO.  t. 
BROWN.  (November  2,  1896.)  No.  120.  On 
a  certificate  from  the  United  States  circuit  court 
of  appeals  for  the  Seventh  circuit.  See  20  C.  0. 
A.  147,  73  Fed.  970.  John  T.  Dye,  for  plain- 
tiff in  error.  Samuel  P.  Wheeler,  for  defendant 
in  error.  No  opinion.  Stricken  from  the 
docket 


COHEN  T.  UNITED  STATES.  (November 
2,  181K>.)  No.  4S5.  In  error  to  the  district  court 
of  the  united  States  for  the  district  of  Maryland. 
Willinm  Ck>lton,  for  plaintiff  in  error.  The  Attor- 
ney General  and  Asst.  Atty.  <3en.  Whitney,  for 
the  United  States.  No  opinion.  Judgment  re- 
versed, and  cause  remanded  for  farther  proceed- 
ings to  be  had  therein  in  confonnity  to  law  on 
the  authority  of  McElroy  ▼.  U.  S.  (No.  402,  de- 
cided to-day)  17  Sup.  Ct.  31. 


CRAEMER  V.  STATE  OF  WASHINGTON. 
(December  14,  1806.)  No.  457.  In  error  to 
the  supreme  court  of  the  state  of  Washington. 
See  40  Pac  944.  James  Hamilton  Lewis  and 
F.  B.  Crosthwaite,  for  plaintiff  in  error.  Joseph 
Shillington  and  A.  W.  Hastie,  for  the  state  of 
Washington.  No  opinion.  Dismissed  for  the 
want  of  jurisdiction,  on  the  authority  of  Spies 
▼.  Illinois,  123  U.  S.  131,  8  Sup.  Ct.  21,  and 
other  cases. 


CUTAJAR  V.  UNITED  STATES  et  al. 
(March  1,  1897.)  No.  192.  Appeal  from  the 
circuit  court  of  the  United  States  for  the  South- 
ern district  of  New  York.  See  60  Fed.  744. 
Charles  A.  Hess,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  United  States.  No 
opinion.  Dismissed  on  authority  of  counsel  for 
appellant. 


DAILEY  et  al.  v.  STATE  OF  OHIO.  (Octo- 
ber  19,  1896,)  No.  152.  In  error  to  the  su- 
preme court  of  the  state  of  Ohio.  See  37  N.  E. 
710.  J.  Hubley  Ashton  and  A.  J.  Woolf,  for 
plaintiffs  in  error.  No  opinion.  Dismissed, 
with  costs,  on  motion  of  Mr.  J.  Hubley  Ashton, 
for  plaintiffs  in  error. 


DAVIS  V.  UNITED  STATES.  (November 
2,  1S96.)  No.  124.  In  error  to  the  district 
court  of  the  United  States  for  the  Western  dis- 
trict of  Texas.  A.  H.  Garland,  for  plaintiff  in 
error.  The  Attoruer  GeneraL  for  tne  United 
States.  No  opinion.  Dismissed  pursuant  to  the 
sixteenth  rule. 


DEARBORN  ▼.  MORAN  et  al.  (December 
14,  1896.)  No.  82.  In  error  to  the  supreme 
court  of  the  state  of  Washington.  See  27  Pac. 
230.  Frederic  D.  McKoiiney  and  John  P.  Fay, 
for  plaintiff  in  error.  No  opinion.  Dismissed, 
with  costs,  on  motion  of  Mr.  Frederic  D.  Mc- 
Kenney,  for  plaintiff  in  error, 

DEIMBL  V.  STROIIEni  et  al.  (April  12, 
1897.)  No.  769.  Hiram  T.  Gilbert,  for  peti- 
tioner. Levy  Mnyer,  opposing.  No  opinion. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  circuit  court  of  appo.ils  for  the  Seventh 
circuit  denied.  See  23  (1  C.  A.  407,  77  Fed. 
802. 


DOHERTT  ▼.  KNOWLTON.  (November 
80,  ISOG.)  No.  663.  In  error  to  the  supreme 
judlcinl  court  of  the  state  of  Maine.  See  33  Atl. 
18.  Ellis  C.  Johnston,  for  appellee.  No  opin- 
ion. Docketed,  and  dismissed,  with  costs,  on 
motion  of  Mr.  Ellis  0.  Johnston,  for  defendant 
in  error. 
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DOWBLL  et  al.  r.  APPLEGATB  et  aL 
(March  1,  1897.)  No.  191.  In  error  to  the 
supreme  court  of  the  state  of  Oregon.  John  H. 
Mitchell,  for  plaintiffs  in  error.  No  opinion. 
Dismissed,  with  costs,  pursuant  to  the  tenth  rule. 


DUBUQUE  &  S.  C.  R.  CO.  ▼.  SAMPSON. 
SAMPSON  T.  ILLINOIS  CENT.  R.  CO.  et  al. 
CEDAR  FALLS  &  M.  R.  CX).  ▼.  ILLINOIS 
CENT.  R.  CO.  (October  13,  1896.)  Nos.  5,  6, 
7.  Appeal  from  the  circuit  court  of  the  Unit- 
ed States  for  the  Northern  district  of  lUinoia. 
John  N.  Jewett,  Clarence  A.  Seward,  and  Wm. 
D.  Guthrie,  for  Dubuque  &  S.  0.  R.  Co.  Fran- 
cis B.  Daniels,  for  Sampson.  James  Fentress 
and  B.  F.  Ayer,  for  Illinois  (3ent  B.  Ok  No 
opinion.    Dismissed  per  stipulation. 


DYEE  V.  UNITED  STATES.  (December  7, 
1896.)  No.  429.  In  error  to  the  district  court 
of  the  United  States  for  the  Western  district  of 
Arkansas.  Wm.  M.  CraTens,  A.  H.  Garland, 
and  R.  0.  Garland,  for  plaintiff  in  error.  The 
Attorney  General,  Sol  (xen.  Ck>nrad,  and  Asst 
Atty.  (Jen.  Dickinson,  for  the  United  States. 
No  opinion.  Judgment  reversed  upon  confes- 
sion of  error  by  counsel  for  the  defendant  Sa 
error,  and  cause  rema.nded  for  further  proceed- 
ings in  conformity  to  law. 

EAST  TENNESSEE,  V.  &  G.  RY.  CO.  et 
al.  V.  JORDAN.  (October  16,  1896.)  No. 
178.  Appeal  from  the  circuit  court  of  the  Unit- 
ed States  for  the  Southern  district  of  Georgia. 
Henry  Crawford  and  F.  L.  Stetson,  for  appel- 
lants. Hoke  Smith  and  Marion  Erwii^  for  ap- 
pellee. No  opinion.  Dismissed,  with  oosts, 
per  stipulation. 


EINSTEIN  et  al.  ▼.  UNITED  STATED 
(April  30,  1897.)  No.  793.  Charles  Curie,  W. 
Wickham  Smith,  and  David  Ives  Mackie,  for 
petitioners.  No  opinion.  Petition  for  a  writ 
of  certiorari  to  the  United  States  drcuit  court 
of  appeals  for  the  Second  circuit  denied.  See 
24  C.  C.  A.  346,  78  Fed.  797. 

ELMORE  et  al.  vTviCKSBURG,  8.  &  P. 
R.  CO.  (November  4,  1896.)  No.  142.  In 
error  to  the  supreme  court  of  the  state  of  Louisi- 
ana. N.  T.  N.  Robmson,  for  plaintiffs  in  error. 
Edward  Colston,  for  defendant  in  error.  No 
opinion.  DismiBsed,  with  costs,  pursuant  to  the 
tenth  rule. 


EWER  T.  PEOPLE  OF  STATE  OP  NEW 
YORK.  (November  2,  1896.)  No.  119.  In 
error  to  the  supreme  court  of  the  state  of  New 
York.  See  24li.  Y.  Supp.  500.  A.  J.  Dltten- 
hoefer,  for  plaintiff  in  error.  Elbridge  T.  Gerry, 
for  People  of  State  of  New  York.  No  opinion. 
Dismissed,  with  costs,  the  case  having  abated. 

FITZGERALD  &  MALLORY  (X)NST.  CO. 
V.  FITZGERALD.  (April  22,  1897.)  No. 
385.  In  error  to  the  supreme  court  of  the  state 
of  Nebraska.  See  67  N.  W.  158.  Isham  Rea- 
vis  and  John  F.  Dillon,  for  plaintiff  in  error. 
No  opinion.  Dismissed,  with  costs,  on  motion 
of  counsel  for  plaintiff  in  error. 

GOODSELL  V.  DELTA  &  PINE  LAND 
CO.  et  al.  (March  22,  1897.)  No.  537.  In 
error  to  the  supreme  court  of  the  state  of  Miss- 
ist^'mn.  See  18  South.  452.  T.  B.  Catron,  for 
pluiutiff  in  error.  Frank  Johnston,  for  defend- 
ants in  error.  No  cpinion.  Dismissed  for  want 
of  jurisdiction  on  the  authority  of  Bacon  v. 
Texas,  163  U.  S.  207,  227,  16  Sup.  Ct.  1023; 
Railway  Co.  v.  Chicago,  164  U.  S.  454,  17  Sup. 
Ct.  129;  Missouri  v.  Andriano,  138  U.  S.  496. 
11  Sup.  Ct.  385;  Railroad  Co.  v.  Plainview,  143 
U.  S.  390,  12  Sup.  Ct.  530:  Evers  v.  Watson, 
156  U.  S.  527,  15  Sup.  Ct.  430;  ajfid  other  easp* 
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GOWDY  V.  GREEX.  (April  30.  1897.)  No. 
8G3.  Apijcal  from  ilie  cireiiu  coii.t  of  the  Unit- 
ed States  for  the  district  of  South  Carolina. 
See  ()9  Fed.  805.  Henry  N.  Obonr.  for  uppel- 
laut.  Xo  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


GREEN  ▼.  FARMERS'  LOAN  &  TRUST 
CO.  et  al.  Olnrch  22,  1897.)  Nos.  747  and 
748.  Charles  W.  Ogden,  for  petitioner.  No 
opinion.  Petition  for  writ  of  certiorari  to  the 
United  States  circuit  court  of  appeals  for  the 
Fifth  circuit  denied.  See  24  C.  C.  A.  506,  70 
Fed.  222. 


GREGORY  ▼.  KEMP  VAN  EB.  (Decem- 
ber 7,  189G.)  No.  591.  Appeal  from  the  circuit 
court  of  the  United  States  for  the  district  of 
Massachusetts.  See  15  0.  C.  A.  33.  67  Fed. 
837,  29  Fed.  588.  F.  A.  Brooks,  for  appellant. 
Russell  Gray,  for  appellee.  No  opinion.  Dis- 
miseed,  with  costs. 


GULF.  O.  &  S.  F.  RY.  CO.  ▼.  ROFP.  (De- 
cember 2,  1896.)  No.  194.  In  error  to  the 
United  States  circuit  court  of  appeals  for  the 
Eighth  drcuit.  J.  W.  Terry,  A.  T.  Britton,  A. 
B.  Browne,  and  P.  L.  Soger,  for  plaintiff  in  er- 
ror. John  J.  Weed  and  O.  L.  Herbert,  for  de- 
fendant in  error.  No  opmion.  Dismissed, 
with  costs,  per  stipulation. 

HAMER,  Tax  Collector,  r.  WEBER 
COUNTY,  UTAH,  (March  26,  1897.)  No. 
248.  Appeal  from  the  supreme  court  of  the  ter- 
ritory of  Utah.  See  37  Pac.  749.  C.  C.  Rich- 
ards, for  appellant  No  opinion.  Dismissed, 
with  costs,  pursuant  to  the  tenth  rule,  and  cause 
remanded  to  the  supreme  court  of  the  state  of 
Utah. 


HAMER  T.  WEBER  COUNTY,  UTAH,  et 
al.  (March  26,  1897.)  No.  244.  Appeal  from 
the  supreme  court  of  the  territory  of  Utah.  See 
87  Pac.  741.  C.  C.  Richards,  for  appellant. 
No  opinion.  Dismissed,  with  costs,  pursuant  to 
the  tenth  rule,  and  cause  remanded  to  the  su- 
preme court  of  the  state  of  Utah. 

HARMON  ▼.  HARMON  et  al.  (two  cases). 
(March  8,  1897.)  Nos.  466  and  467.  On  write 
of  certiorari  to  the  United  States  circuit  court 
of  appeals  for  the  Seventh  circuit.  See  17 
C.  C.  A.  479,  70  Fed.  894.  B.  A.  Otis,  Charles 
B.  Wood,  and  Horace  S.  Oakley,  for  appellants. 
James  S.  Norton  ana  Clarence  A.  Burley,  for 
appellees.  No  opinion.  Dismissed,  with  coste, 
and  mandates  granted,  on  motion  of  Mr.  Clar- 
ence A.  Burley,  for  petitioners. 


HENDERSON  BRIDGE  CO.  T.  COMMON- 
WEALTH  OP  KENTUCKY.  (April  29, 
1897.)  No.  832.  In  error  to  the  court  of  ap- 
peals of  the  state  of  Kentucky.  See  31  S.  W. 
486.  James  P.  Helm  and  Helm  &  Bruce,  for 
plaintiff  in  error.  No  opinion.  Dismissed, 
with  coste,  pursuant  to  the  tenth  rule. 


HENRY  ▼.  ALABAMA  &  V.  R.  CO.  (Octo- 
ber 19,  1896.)  No.  17,  Appeal  from  the  cir- 
cuit court  of  *he  United  States  for  the  Southern 
district  of  Mississippi.  Wade  R.  Young,  for 
appellant.  No  opinion.  Dismissed,  with  costs, 
on  the  authority  of  Jacobs  t.  George,  150  U.  8. 
415,  14  Sup.  Ct.  159. 

HENTZ  et  al.  t.  CORNWALL.  (November 
80,  1896.)  No.  122.  Appeal  from  the  court 
of  appeals  of  the  District  of  Columbia.  James 
K.  Redington,  for  appellante.  Edward  H. 
Thomas,  for  appellee.  No  opinion.  Dismissed, 
with  costs,  and  mandate  granted  on  motion  of 
Mr.  Edwaird  H.  Thomas,  for  appellee. 


HILL  T.  CORCORAN.  (November  16, 
1896.)  No.  9.  In  error  to  the  supreme  court 
of  the  state  of  Colorado.  See  25  Pac.  171. 
W.  C.  Beecher,  for  plaintiff  in  error.  Frederic 
D.  McKenney,  Samuel  F.  Phillips,  and  C.  S. 
Thomas,  for  defendant  in  error.  No  opinion. 
Judgment  affirmed,  with  costs,  by  a  divided 
court. 


HOOE  et  al.  v.  WERNER  et  al.  (April  5, 
1897.)  No.  373.  In  error  to  the  circuit  court 
of  the  United  States  for  the  Western  district  of 
Wisconsin.  A.  R.  Bushnell,  for  plaintiffs  in  er- 
ror.    S.  S.  Barney,  for  defendante  in  error. 

^ir.  Chief  Justice  FULLER.  The  only  dif- 
ference between  this  case  and  that  just  decid- 
ed (Hooe  V.  Jamieson,  17  Supu  Ct.  596)  is  that 
the  proposed  amendment  was  allowed,  and  the 
action  then  dismissed  for  want  of  jurisdiction. 
For  the  reasons  above  given,  this  case  must  take 
the  same  course  as  tliat     Judgment  affirmed. 

HOSKINS  T.  STATD  OF  MINNESOTA. 
(January  15,  1897.)  No.  166.  In  error  to  the 
supreme  court  of  the  state  of  Minnesota.  See 
62  N.  W.  270.  M.  D.  Munn,  for  plaintiff  in 
error.  No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 

HOWARD  T.  UNITED  STATES.  (Octo- 
ber 27,  1896.)  No.  74.  In  error  to  the  circuit 
court  of  the  United  States  for  the  Western  dis- 
trict of  Tennessee.  William  H.  Carroll,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  United  States.  No  opinion.  Dismissed, 
with  costs,  pursuant  to  the  tenth  rule. 

HUDSON  V,  UNITED  STATES.  (April  22, 
1897.)  No.  297.  In  error  to  the  district  court 
of  the  United  States  for  the  Western  district  of 
Arkansas.  See  65  Fed.  68.  WiUiam  M.  Crav- 
ens, for  plaintiff  in  error.  The  Attorney  Gen- 
eral, for  the  United  States.  No  opinion.  Dis- 
missed pursuant  to  the  tenth  role. 

HUDSON  V.  UNITED  STATES.  (January 
26,  1897.)  No.  179.  In  error  to  the  district 
court  of  the  United  States  for  the  Western  dis- 
trict of  Arkansas.  William  M.  Cravens,  for 
plaintiff  in  error.  The  Attorney  Creneral,  for 
the  United  States.  No  oiunion.  Dismissed  pur- 
suant to  the  tenth  role. 

HUNINQ  V.  UNITED  STATES.  (April  28, 
1897.)  No.  808.  Appeal  from  the  court  of  pri- 
vate land  claims.  H.  L.  Warren,  for  appel- 
lant. The  Attorney  General,  for  the  United 
States.  No  opinion.  Dismissed  pursuant  to  the 
tenth  rule. 


HURLBUT  LAND  &  CATTLE  CO.  r. 
TRUSCOTT,  County  Tteasurer.  (February  L 
1897.)  No.  51Z  Appeal  from  the  United 
States  circuit  court  of  appeals  for  the  Ninth 
circuit.  See  19  C.  C.  A.  374,  73  Fed.  60.  Jere- 
miah M.  Wilson,  for  appellant  Jason  W.  Stiev- 
ell,  for  appellee.  No  opmion.  Dismissed  for  the 
want  of  jurisdiction  on  the  authority  of  Smith  v. 
Adams,  130  U.  S.  167,  9  Sup.  GL  666:  McLish 
V.  Roff,  141  U.  S.  661,  12  Sup.  Ct  118;  Hume 
V.  Bowie,  148  U.  S.  2i45,  IS  Sup.  Ct.  582;  Gur- 
nee  v.  Patrick  Co.,  137  U.  S.  141,  11  Sup.  Ct 
34;  Bender  v.  Pennsylvania  Go^  148  U.  S.  508, 
13  Sup.  Ct  640.        

ILLINOIS  CENT.  R.  (X).  T.  DAVIDSON. 

(March  8,  1897.)  No.  696.  James  Fentress 
and  William  E.  Mason,  for  petitioner.  Ed- 
ward Ryan  Woodle,  opposing.  No  opinion.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States 
court  of  appeals  for  the  Seventh  drcoit  denied. 
See  22  C.  O.  A.  806,  76  Fed.  f  17.^^^  I  ^ 
igitized  by  VjOOQ  Ic 


MEMORANDUM   DECISIONS. 


JOHNSON  T.  BALTIMORE  &  P.  R.  CO. 
(March  19,  1897.)  No.  210.  Appeal  from  the 
court  of  app(*nls  of  the  District  of  Columbia. 
See  4  App.  D.  O.  491.  Samuel  Maddox  and 
J.  M.  Wilson,  for  appellant.  Enoch  Tottcn,  for 
appellee.  No  opinion.  Dismissed  per  stipula- 
tion.   

JONSON  ENGINEERING  &  FOUNDRY 
CO.  V.  STEAM  YACHT  PARADOX.  (Jan- 
uary 20,  1897.)  No.  176.  Appeal  from  the 
district  court  of  the  United  States  for  the  South- 
ern district  of  New  York.  George  Hoadly,  for 
appellant.  No  opinion.  Dismissed,  with  costa, 
pursuant  to  the  tenth  rule. 

KANSAS  CITY,  FtTs.  &  M.  R.  CO.  r. 
SEAWELL  et  al.  (October  13,  1896.)  No. 
65.  In  error  to  tne  supreme  court  of  the  state 
of  Missouri.  See  24  S.  W.  1002.  Wallace 
Pratt,  for  plaintiflP  in  error.  Edward  P.  Gates, 
for  defendants  in  error.  No  opinion.  Dismiss- 
ed per  stipulation. 

KING  et  al.  ▼.  PORT  ROYAL  &  A.  RY.  00. 
et  al.  (January  13,  1897.)  No.  293.  Appeal 
from  the  circuit  court  of  tne  United  States  for 
the  district  of  South  Caroliiia.  A.  C.  King,  for 
appellants.  Henry  A.  M.  Smith,  for  appellees. 
No  opinion.  Dismissed;  costs  to  be  paid  by  ap- 
peliees  per  stipulation. 


KING  et  al.  ▼.  UNITED  STATES.  (Octo- 
ber  19,  1896.)  No.  508.  In  error  to  the  cir- 
cuit court  of  the  United  States  for  the  Western 
district  of  Arkansas.  The  Attorney  General, 
Sol.  Gen.  Conrad,  Asst.  Atty.  Gen.  Whiting, 
and  Asst  Atty.  Gen.  Dickinson,  for  the  United 
States.  No  opinion.  Judgment  reversed  up- 
on confession  of  error  by  counsel  for  defendant 
hi  error,  and  cause  remanded  for  further  pro- 
ceedings in  conformity  to  law. 

KNIGHT  T.  INTERNATIONAL  &  G.  N. 
BY.  CO.  et  al.  (March  31.  1897.)  No.  263. 
H.  Chilton,  for  plaintiff  in  error.  No  opinion. 
Petitk>n  for  a  writ  of  certiorari  to  the  United 
States  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit. See  9  C.  C.  A.  376,  61  Fed.  87.  Dis- 
missed for  want  of  prosecution. 

KNOXVILLB,  C.  G.  &  L.  E.  CO.  et  al.  r. 
MASON  et  aL  (July  31,  1896.)  No.  138.  In 
error  to  the  court  of  appeals  of  the  state  of 
Kentucky.  See  26  S.  W.  534.  Edmund  F. 
Trabue,  for  plaintifiEs  in  error.  William  Lind- 
say, for  defendants  hi  error.  No  opinion.  Dia- 
mlBsed  pursuant  to  the  twenty-eighth  rule. 


KRUG  ▼.  STATE  OP  WASHINGTON. 
(December  14,  1896.)  No.  477.  In  error  to  the 
supreme  court  of  the  state  of  Washington.  See 
41  Pac  126.  James  Hamilton  Lewis,  for  plain- 
tiff in  error.  Joseph  Shillington  and  A.  W. 
Etastie,  for  defendant  in  error.  No  opinion. 
Dismissed  for  the  want  of  jurisdiction  on  the 
authority  of  Spies  v.  lUinois,  123  U.  S.  131,  8 
Bup.  Ct.  21,  and  other  cases. 

LATTA  et  al.  t.  NEUBERT.  SAME  ▼. 
CORN.  SAME  T.  RUGG.  SAME  v.  GAR- 
NETT.  SAME  v.  SUMPTER  et  al.  (May 
10.  1897.)  Nos.  304,  320-329.  Appeals  from 
the  United  States  circuit  court  of  appeals  for  the 
Eighth  circuit.  See  15  C.  C.  A.  231,  68  Fed. 
72.  N.  M.  Rose  and  G.  B.  Rose,  for  appellants. 
John  McClure,  for  appellees. 

Mr.  Chief  Justice  FULLER.  The  parties 
haring  stipulated  that  these  cases  shall  abide 
the  event  of  Latta  v.  Granger  (jost  decided) 
17  Sup.  Ct.  746,  the  decrees  of  the  circuit  court 
of  appeals  therein  are  severally  reversed,  and 
the  decrees  of  the  circuit  court  are  also  sev- 
ermlly  reversed,  and   the  causes  remanded   to 


that  court  with  directions  to  enter  decrees  In 
conformity  with  the  opinion  In  Latta  ▼.  Granger* 
Ordered  accordingly. 

LAZARD  et  aL  v?MBRCHANTS'  &  MIN- 
ERS' TRANSP.  CO.  (April  27,  1897.)  No. 
305.  In  error  to  the  court  of  appeals  of  the 
state  of  Manrland.  See  26  Atl.  897.  E.  G. 
Kremer  and  Jefferson  Chandler,  for  plaintiffs  hi 
error.  Wm.  Pinckney  Whyte,  for  defendant 
fai  error.  No  opinion.  Dismissed,  with  cobIb, 
pursuant  to  the  tenth  rule. 

LINCECUM  V.  UNITED  STATES.  (No- 
vember 30,  1896.)  No.  343.  In  error  to  the 
district  court  of  the  United  States  for  the  North- 
ern district  of  Tezaa.  X.  B.  Saunders,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  United  States.  No  opmion.  Dismissed, 
with  costs,  pursuant  to  the  tenth  rule. 

LITTLE  ROOK  &  ^.  8.  RAILWAY  v. 
PENROB.  (March  31, 1897.)  No.  262.  In  error 
to  the  supreme  court  of  the  state  of  Arkansas. 
John  P.  Dillon  and  W.  S.  Pierce,  for  plaintiff 
in  error.  Sol.  F.  Clark,  for  defendant  hi  er* 
ror.  No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 

LOUISVILLE  TRUST  00.  v.  CITT  OP 
CINCINNATI.  (December  7,  1896.)  No.  660. 
Alexander  Pope  Humphrey,  George  M.  Davie, 
E.  A.  Ferguson,  and  St  John  Boyle,  for 
petitioner.  Frederick  Hertenstein  and  J.  D. 
Brannan,  opposed.  No  opinion.  Petition  for 
a  writ  of  certiorari  to  the  United  States  circuit 
court  of  appeals  for  the  Sixth  drcuit  denied. 
See  22  0.  O.  A.  834.  76  Fed.  296. 

LUMBERMAN'S  NAT.  BANK  OP  WIL- 
LIAMSPORT  V.  HUSTON.  (May  10,  1897.) 
No.  203.  In  error  to  the  court  of  appeals  of  the 
District  of  Columbia.  See  8  App.  D.  C.  202. 
J.  J.  Crawford,  for  plahitiff  in  error.  SoL  Gen. 
Conrad,  for  defendant  in  error. 

Mr.  Justice  HARLAN  delivered  the  opinion 
of  the  court. 

The  most  favorable  view  of  this  case  for  the 
plaintiff  in  error  is  to  regard  it  aa  presenting  the 
same  question  that  was  determined  in  Bank  v. 
Nebecker  (Just  decided)  17  Sup.  Ct.  76a  For 
the  reasons  stated  in  the  opinion  in  that  case, 
the  judgment  is  affirmed. 

Mr.  Justice  WHITE  ooncors  hi  the  leaiilt 


Ex  parte  McCAULLY.  Ex  parte  LUSBT. 
(March  1,  1897.)  Nos.  8  and  10,  Original. 
Henry  E.  Davis  and  J.  M.  Wilson,  for  petition- 
ers.    Sol.  Cren.  Conrad,  for  respondent 

Mr.  Chief  Justice  FULLER.  These  an 
petitions  for  hal)eas  corpus  to  discharge  peti- 
tioners from  confinement  on  convictions  under 
the  oleomargarine  law,  on  the  ground  of  the  un- 
constitutionality of  that  enactment  So  far  as 
that  question  is  concerned,  it  is  conceded  that  the 
records  are  substantiallv  the  same  as  the  record 
in  the  CtLse  of  Koilock  gust  decided)  17  Sup. 
Ct  444,  and  the  applications  must  be  disposed 
of  in  the  same  way.    Writs  denied. 

McGINNIS  V.  UNITED  STATES.  (Novem- 
ber 16,  1896.)  No.  652.  Appeal  from  court  of 
claims.  The  Attorney  General  and  Sol.  Qen, 
C3onrad,  for  the  United  States.  No  opinion. 
Docketed  and  dismissed  on  motion  of  Mr.  Solic- 
itor General  Conrad,  for  appellee. 


MATTHEWS  et  al.  v.  HEVNER  et  al.  (Oc- 
tober 28,  1896.)  No.  77.  Appeal  from  the 
court  of  appeals  of  the  District  of   Columbia. 


See  2  App.  D.  0.  349.     Charles  N.  Mattiiews, 
>pellants.     Arthur  A.   Bimey,   for  appel- 
lees.    No  opinion.     Dismissed^  witl 


suant  to  the  tenth  mleb    igitized  by 


096 


17  SUPREME  COURT  REPORTER, 


MAYOR,  ETC.,  OP  CITT  OF  ANNAPOLIS 
T.  REVELL  et  al.  {April  2,  1897.)  No.  277. 
In  error  to  the  court  of  appeals  of  the  state  of 
Maryland.  Seo  ;^.1  Atl.  (K).").  Wni.  Pinckney 
Wh^te,  for  plaintiffs  in  error.  John  Prentiss 
Poo.  for  defendants  in  error.  No  opinion.  Dis- 
missed, with  costs,  pursuant  to  the  tenth  rule. 

MKHCHANTS'  &~MINEUS'  TRANSP.  CO. 
V.  NOKFOLK  &  W.  R.  CO.  et  al.  (two  cases). 
(November  2,  1896.)  Nos.  G29.  630.  Eugene 
P.  Carver  and  Edward  E.  Blodgett,  for  appel- 
lant. William  G.  Roelker,  for  appellees.  No 
opinion.  Petition  for  writ  of  certiorari  to  the 
United  States  circuit  court  of  appeals  for  the 
First  riicuit  denied.  See  21  C.  C.  A.  169,  74 
Fed.  006. 


MERRITT  et  al.  t.  PRESIDENT,  ETC., 
OF  BOWDOIN  COLLEGE  et  al.  (May  24, 
1807.)  No.  798.  Appeal  from  the  circuit  court 
of  the  United  States  for  the  Northern  district  of 
California.  See  75  Fed.  480.  Charles  H.  Lov- 
ell,  for  appellants.  Thomas  H.  HuliLanl.  E.  S. 
Pillsbury,  and  Robert  Y.  Hayne,  lor  app'll<  t^ 
No  opinion.  Dismissed  for  want  of  jurii^ilu  lion 
on  the  authority  of  Colvin  ▼.  City  oC  JsirksnQ- 
vUle,  158  U.  S.  456,  15  Sup.  ti.  S^^H:  llie 
Bayonne.  150  U.  S.  692,  16  Sup.  Cl  isr.;  Cliip- 
pell  V.  U.  S..  160  U.  S.  499,  507,  508,  10  i>up. 
Ct  397,  and  cases  therein  cited.  AuTirmnced  by 
Mr.  Justice  HARLAN.  The  CHIEF  JUS- 
TICE did  not  sit,  and  took  no  part  in  the  con- 
sideration and  disposition  of  this  motion. 

MEXICAN  CENT.  RY.  CO.  t.  BVBY. 
(May  24,  1897.)  No.  805.  A.  T.  Britton  and 
A.  B.  Brown,  for  petitioner.  No  opinion.  Pe- 
tition for  a  writ  of  certiorari  to  tlie  United  States 
circuit  court  of  appeals  for  the  Fifth  circuit  de- 
nied. 


MISSOURI  PAC.  RY.  CO.  t.  SIMMONS. 
(January  4,  1897.)  No.  118.  In  error  to  the 
supreme  court  of  the  state  of  Missouri.  D.  D. 
Duncan,  W.  S.  Pieice,  and  J.  F.  Dillon,  for 
plaintifiE  in  error.  Wm.  M.  Williams,  for  de- 
fendant in  error. 

Mr.  Justice  GRAY.  Railway  O).  v.  Simmons, 
argued  and  decided  with  this  case  (Railway  Co. 
V.  Mathews,  17  Sun.  243),  and  reported  below 
in  121  Mo.  340,  25  S.  W.  936,  was  substanUally 
limilar,  and  in  that  case  also  the  judgment  is 
affirmed. 


MOORE  T.  CITY  OF  EUFAULA.  (Octo- 
ber 15,  1896.)  No.  30.  In  error  to  the  supreme 
court  of  the  state  of  Alabama.  See  11  South. 
921.  G.  B.  Clark.  C.  W.  Wells.  Henry  D.  Clay- 
ton^ John  F.  Dillon,  and  Hush  Ta^rgart,  for 
plaintiff  in  error.  G.  L.  Comer,  for  defendant  in 
error.  No  ()i)inion.  Dismissed,  with  costs,  on 
motion  of  Mr.  J.  H.  Ash  ton,  for  plaintiff  in 
error. 


MT.  PLEASANT  EQUITABLE  CO-OPER- 
ATIVE INS  r.  et  al.  T.  W.  P.  XOBLK  MER- 
CANTILE CO.  et  al.  (Ootol)or  13,  ISDG.)  No. 
441.  Appeal  from  the  suiircnie  couit  of  the 
ti'rritory  of  Utah.  See  4'J,  Pac.  StU).  C.  W. 
Bennett,  for  appellants.  C  S.  Vaiiun.  for  ap- 
p(li(X>s.  No  njiiuion.  Appeal  dismissed,  with 
costs,  per  siipdlatioii,  and  cause  remanded  to  the 
supreme  court  of   the  biate  of   Utah. 

MURPHY  V.  STATE  OF  WASHINGTON. 
(January  27,  1897.)  No.  543.  In  error  to  the 
supreme  court  of  the  state  of  Washington.  See 
43  Pac.  44.  (Jeoi>;e  M.  Emory,  for  plaintiff  in 
error.  Af.'dison  \\'.  il.istie,  for  the  state  of 
Washington.  No  opinion.  Dismissed,  with 
costs,  pursuant  to  the  tenth  rule. 


MUTUAL  BEN.  LIFE  INS.  CO.  ▼.  HUHB- 
NER  et  aL  (October  23,  1886.)  No.  51L 
Appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas.  D.  M.  Valen- 
tine, for  appeiiant.  No  opinion.  Dismissed, 
with  costs,  ou  motion  of  counsel  of  appelUuit. 


NATIONAL  ACC.  SOC.  ▼.  SPIRO.  (No- 
vember 30,  189G.)  No.  460.  On  a  certificaU 
from  the  United  States  circuit  court  of  appeals 
for  the  Sixth  circuit.  H.  D.  McBumey,  for 
plaintiff  in  error.  H.  H.  IngersoU,  for  defend- 
ant in  error. 

Mr.  Chief  Justice  PULLER,  Thia  ie  a  cer- 
tificate from  the  circuit  court  of  appeals  for 
the  Sixth  circuit,  propoundinir,  after  a  prelimi- 
nary statement,  the  following  question: 

''Does  a  defendant,  by  filing  a  petition  in  a 
state  court  for  removal  of  the  cause  to  the  Unit- 
ed States  court,  in  general  terms,  unaccom- 
panied by  a  plea  in  abatement,  and  without 
specifying  or  restricting  the  purpose  of  his  ap- 
pearance, thereby  waive  objection  to  the  juris- 
diction of  the  court  for  want  of  sufficient  service 
of  the  summonsr  18  C.  a  A.  382,  71  Fed. 
897. 

For  the  reasons  givek  and  on  the  aathoritiei 
cited  in  the  above  cause  of  Railwsj  Co.  v.  Brow. 
17  Sup.  Ct  126^  the  question  must  be  answered 
in  the  negative.     Certificate  accordingly. 

Mr.  Justice  BREWEB  and  BIr.  Jostles 
PECKHAM  dissented. 

NATIONAL  BANK  OF  COMMERCE  v. 
CITY  OF  SEATTLE  et  aL  SEATTLE  NAT. 
BANK  V.  CITY  OF  SEATTLE  et  al.  PU- 
GET  SOUND  NAT.  BANK  v.  CITY  OF  SB- 
ATTLE  et  al.  WASHINGTON  NAT.  BANK 
V.  COUNTY  OF  KING  et  aL  (April  12.  1807.) 
Nos.  223-226.  In  error  to  the  supreme  court 
of  the  state  of  Washington.  Harold  Preston, 
for  the  banks.  John  K.  Brown,  for  city  of  Se- 
attle and  others.  A.  F.  Burleigh,  for  ooonty 
of  King  and  others. 

Mr.  Justice  SHIRAS  delivered  the  opinion  of 

the  court 

The  bills  of  complaint  in  these  cases  are  sab- 
stantially  of  the  same  legal  imoort,  so  far  as 
any  federal  question  is  concerned,  with  that  con- 
sidered in  the  case  of  First  Nat.  Bank  of  Aber- 
deen V.  County  of  Chehalis,  17  Sup.  Ct  629,  in 
which  the  opinion  of  this  coort  has  just  been 
delivered. 

The  only  difference  that  we  notice  is  that  in 
connection  with  the  allegation  that  there  exist- 
ed large  amounts  of  taxable  moneyed  capital 
owned  by  resident  citizens  and  invested  in  inter- 
est-bearing loans  and  securities,  there  is  made 
the  additional  alleipration  that  all  of  said  other 
moneyed  capital  referred  to  was  all  the  moneyed 
capital  in  the  city  owned  by  resident  Individual 
citizens,  and  invested  in  interest-bearing  losns, 
discoimts,  and  securities,  except  that  mvested 
in  incorporated  banks  located  in  the  city. 

It  is  not  perceived  that  this  additional  allega- 
tion calls  for  any  different  conclusion  than  the 
one  reached  in  the  previous  case.  We  are  still 
uninformed  whether  the  moneyed  capital  left 
unassessed  was,  as  to  any  material  portion 
thert'of,  moneyed  capital  coming  into  competi- 
tion with  that  of  national  banks.  The  averment 
that  the  moneyed  capital  exempted  was  "taxa- 
ble" does  not  enable  us  to  say  that  it  therefore 
consisted  of  investments  within  the  meaning  of 
the  term  '^moneyed  capital'*  as  used  in  the  act 
of  congress. 

The  judgment  of  the  supreme  court  of  Wash- 
ington is,  In  each  case,  affirmed. 


Mr.  Justice  HARLAN,  Mr.  Justice  BROWN, 
id  Mr.  Justice  WhtlTE    dissent 


and 


NATIONAL  FOUNDRY  ft  PIPE  WORKS, 
Limited,  et  al.  v.  ANDREWS  et  al.  SAME  v. 
CITY  OF  OCONTO.  (April  26,  1897.)  Nos. 
725,    72G.     George   H.    NoyeiK    fdr  xetiUoneia. 
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W,  H.  Webster,  opposing.  No  opinion.  P^ 
tition  for  writ  of  certiorari  to  the  United 
States  circuit  conrt  of  appeals  for  the  Seventh 
drcoit  denied. 


NATIONAL  MACH.  CO.  v.  WHEELER  & 
WILSON  MANUFXJ  CO.  (April  30,  1897.) 
No.  790.  Edwin  H.  Brown,  for  ijetitioner. 
Livingston  Gifford,  opposing.  No  opinion.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States 
eircnit  conrt  of  appeals  for  the  Second  circuit 
denied.     See  24  C.  C.  A.  6(13,  79  Fed.  432. 

NATIONAL  SAFR-ISePOSIT,  SAVINGS 
A  TRUST  CO.  V.  STERirrr  et  al.  (March 
22,  1897.)  No.  751.  In  error  to  the  court  of 
appeals  of  the  District  of  Columbia.  R.  Ross 
Perry,  for  plaintiff  in  error.  No  opinion.  Dis- 
miR»ed,  with  costs,  and  mandate  granted  on 
motion  of  Mr.  R.  Ross  Perry,  for  plaintiff  in 
error. 


NEWARK  ELECTRIC  LIGHT  &  POWER 
CO.  V.  GARDEN.  (April  20.  1897.)  No.  780. 
Mahlon  Pitney  nnd  .lobn  O.  H.  Pitney,  for  peti- 
tioner. Henry  M.  Gardner,  opposing.  No  opin- 
ion. Petition  for  a  writ  of  certiDrnri  to  the 
United  States  circuit  court  of  apr^als  for  the 
Third  circuit  denied.  See  23  0.  0.  A.  649,  78 
Fed.  74. 


MURPHY  ▼.  COLORADO  PAV.  CO.  et 
al.  (April  19,  1897.)  No.  720.  Appeal  from 
the  circuit  court  of  the  United  States  for  the 
district  of  Colorado.  C.  S.  Thomas.  W.  H.  Bry- 
ant, and  Frederick  D,  McKenney,  for  appellant. 
James  S.  H.  Brown,  for  appellees.  No  opinion. 
Dismissed  for  want  of  jurisdiction,  on  the  au- 
thority of  Smith  V.  McKay,  IGl  U.  S.  355.  16 
Sup.  Ct.  490;  Carey  v.  Railroad  Co.,  161  U.  S. 
llS  16  Sup.  Ct.  537.  See  Colorado  Pav.  Co. 
▼.  Murphy,  78  Fed.  28. 

NORDSTROM  v.  STATE  OP  WASHING- 
TON. (December  14,  1896.)  No.  284.  In 
OTor  to  the  suoreme  court  of  the  state  of  Wash- 
ington. See  85  Pac.  382.  James  Hamilton 
Lewis,  for  plaintiff  in  error.  Joseph  Shillington 
and  A.  W.  Hastie.  for  defendant  in  error.  No 
opinion.  Judgment  affirmed,  on  authority  of 
Hnrtado  v.  California,  101  U.  S.  516;  Davis  v. 
Texas,  139  U.  S.  652,  11  Sup.  Ct.  675;  McNulty 
▼.  California,  149  U.  S.  (W5,  13  Sup.  Ct.  959; 
Talton  V.  Mayes,  163  U.  S.  376,  16  Sup.  Ct.  986; 
and  Draper  ▼.  U.  S.,  164  U.  S.  240,  17  Sup  " 


107. 


Ct 


NORTHERN   PAC.   R.    CO.   r.   BEATON. 

gi'ebmary  15,  1897.)  No.  217.  In  error  to  the 
nited  States  circuit  court  of  appeals  for  the 
Ninth  circuit.  See  12  C.  C.  A.  301,  64  Fed. 
563.  W.  B.  Cnllen,  A.  H.  Gariand,  W.  J. 
Curtis,  and  C.  W.  Bnnn,  for  plaintiff  in  error. 
Thomas  C.  Bach,  for  defendant  in  error.  No 
opinion.  Dismissed,  with  costs,  on  motion  of 
Mr.  A.  B.  Browne,  for  plaintiff  in  error. 


NORTHERN  PAC.  R.  CO.  v.  CANNON  et 

al.  (October  14,  1S9(3.)  No.  32.  Appeal  from 
the  United  States  circuit  court  of  appeals  for  the 
Ninth  circuit.  See  4  C.  C.  A.  303.  54  Feil.  252. 
A.  n.  Garland,  F.  M.  Dudley,  W.  J.  Curtis,  and 
Charles  W.  Bunn,  for  appellant.  Edwin  W. 
Toole  and  William  Wallace,  Jr.,  for  appellees. 
No  opinion.  Dismissed,  with  costs,  on  motion 
of  Mr.  A.  B.  Browne,  for  appeUant. 

NORTHERN  PAC.  R.  CO.  r.  CITY  OF 
SPOKANE  et  al.  (October  13,  1896.)  No. 
207.  Appeal  from  the  United  States  circuit 
court  of  appeals  for  the  Ninth  circuit.  A.  H. 
Clarland,  W.  J.  Ourti»»  and  C.  W.  Bunn,  for  ap- 


pellant   No  opinion.    Dbrntssed,  wfth  eosta,  on 
authority  of  counsel  for  appeUant 


NORTHERN  PAC.  R.  CO.  r.  MACT.AY  «t 
al.  (November  4,  1896.)  No.  145.  In  error 
to  the  United  States  circuit  court  of  appeals  for 
the  Ninth  circuit.  See  9  O.  O.  A.  609,  61  Fed. 
554.  James  McNaught,  F.  M.  Dudley,  W.  J. 
Curtis,  and  Charles  W.  Bunn,  for  plaintiff  In 
error.  No  opinion.  Dismissed,  with  costs,  on 
motion  of  counsel  for  plaintiff  in  error. 

NORTHERN  PAcTr^OO.  t.  MORTBN- 
SON.  (October  13,  1896.)  No.  237.  In  error 
to  the  United  States  circuit  court  of  appeals  for 
the  Eighth  ditruit  See  11  C.  C.  A.  335,  63 
Fed.  530.  James  McNaucht.  W.  J.  Cortia,  and 
Charles  W.  Bunn,  for  plamtiff  in  error.  F.  B. 
Kellogg,  for  defendant  in  error*  No  opinion. 
Disnussed  per  stipulation. 


NORTHERN  PAC.  R.  CO.  r.  TEETER. 
(October  13,  1896.)  No.  236.  In  error  to  the 
IJnited  States  circuit  court  of  appeals  for  the 
Eighth  circuit  See  11  C.  C.  A.  332,  63  Fed. 
527.  James  McNnught,  W.  J.  Curtis,  and 
Charles  W.  Bunn,  for  plaintiff  in  error.  M.  B. 
Clapp,  for  defendant  in  error.  No  opinion.  Dis- 
missed per  stipulation. 

OMAHA  &  0.  B.  RAILWAY  &  BRIDGH 
CO.  OF  NEBRASKA  et  al.  ▼.  SMITH.  (April 
12,  1897.)  No.  672.  In  error  to  the  supreme 
court  of  the  state  of  Iowa.  See  66  N.  W.  1041* 
John  N.  Baldwin,  for  plaintiffs  in  error.  Wini- 
fred S.  Strawn,  for  defendant  in  error.  No  opin- 
ion.    Dismissed  for  the  want  of  jurisdiction. 

OREGON  SHORT  LINE  &  U.  N.  RY.  CO. 
T.  NORTHERN  PAC.  R.  CO.  (December  L 
1896.)  No.  275.  Appeal  from  the  United 
States  drcuit  conrt  of  appeals  for  the  Ninth  cir- 
cuit. Jolm  F.  Dillon,  for  appellant  Charles 
W.  Bunn  and  W.  J.  Curtis,  for  appellee.  No 
opinion.  Dismissed,  without  costs,  per  stipula- 
tion, and  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary  or  proper  to  carry 
out  the  terms  of  the  stipulation,  or  otherwise 
to  secure  the  rights  of  the  parties. 

PATTON  V.  TEXAS  &  P.  BY.  00.     Msrch 

8,  1897.)  No.  149.  In  error  to  the  United 
States  circuit  court  of  appeals  for  the  Fifth  di^ 
cuit  See  9  C.  C.  A.  487,  61  Fed.  259.  Leigh 
Clark,  W.  O.  Hart  and  Millard  Patterson,  for 
plaintiff  m  error.  John  F.  Dillon,  W.  S.  Pierce, 
and  D.  D.  Duncan,  for  defendant  in  error.  No 
opinion.  Dismissed  for  want  of  jnrisdictioDt  be- 
cause the  Judgment  is  not  final. 

PARSONS  ▼.  STATH  OP  MISSOURL 
(April  5,  1897.)  No.  245.  In  error  to  the  su- 
preme court  of  the  state  of  Missouri.  See  27 
S.  W.  1102.  John  B.  Onig,  for  phiintiff  in  er- 
ror. R.  F.  Walker,  for  tiie  State  of  Missouri. 
No  opinion.  Judgment  affirmed,  with  costs,  on 
the  authority  of  Emert  r.  Miasoori,  156  U.  S* 
296,  15  Sup.  Ct  367. 


PHILLIPS  V.  CHEROKEE  NATION  OR 
TRIBE  OF  INDIANS  et  al.  (October  27. 
1896.)  No.  76.  In  error  to  the  United  States 
court  in  the  Indian  Territonr.  S.  S.  Burdett, 
for  plaintiff  in  error.  John  C.  Fay,  for  defend- 
ants in  error.  No  opinion.  Dismissed,  with 
costs,  on  motion  of  counsel  for  plaintiff  in  error. 

PRATHBR  T.  UNITED  STATES.  (No- 
vember  30,  1896.)  No.  546.  In  error  to  the 
court  of  appeals  of  the  District  of  Columbia.  J. 
M.  Wilson  and  H.  B.  Davis,  for  plaintiff  in  er- 
ror.    Sol.  Gen.  Conrad,  for  the  United  States. 

Mr.  Chief  Justice  FULLER.  On  the  ques- 
tion of  our  appellate  jurisdiction  this  case  dif- 
fers in  no  material  respect  from  Chapman  y. 
U.  S.  Uust  decided)  17  Sup.  Ot  78.   The  motion 
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to  dismiss  the  writ  of  error  Is  sustained.     Writ 
of  error  dismissed. 

PRICE  et  al.  v.  CIITSM.  (October  13,  180G.) 
No.  2.  In  error  to  the  supreme  court  of  the 
Ftnte  of  Arkansas.  See  15  S.  W.  8S3,  1031. 
John  F.  Dillon,  for  plaintiffs  in  error.  S.  W. 
Wiiliams,  for  defendant  in  error.  No  opinion. 
Dismissed,  with  costs,  pursuant  to  the  tenth 
rale. 


RAYMOND  V.  LANGE.  (February  15, 
1897.)  No.  7in.  Api)onl  from  the  circuit  court 
of  thp  United  States  for  the  Eastern  district 
of  Louisiana.  No  opinion.  Docketed  and  dis- 
missdl.  with  costs,  on  motion  of  Mr.  WilUam  A. 
Maury,  for  appellee. 

RECTOR  T.  FITZGERALD.  (January  19, 
1897.)  No.  104.  Appeal  from  the  United 
States  circuit  court  of  appeals  for  the  Eighth 
circuit.  See  8  C.  C.  A.  277,  59  Fed.  808.  U. 
M.  Rose  and  G.  B.  Rose,  for  appellant  Sam 
W.  Williams,  for  appellee.  No  opinion.  Dig- 
misscd,  with  costs,  pursuant  to  the  tenth  role. 

RELIANCE  MARINE  INS.  CO.,  Limited, 
▼.  NEW  YORK  &  CUBA  MAIL  S.  S.  CO.  et 
al.  (January  18,  1897.)  No.  (584.  W.  W. 
McFarlnnd,  foi  appellant.  Harrington  Putnam, 
for  appellees.  No  opinion.  Petition  for  a  writ 
of  certiorari  to  the  United  Suites  circuit  court 
of  appeals  for  the  Second  circuit  denied.  See 
28  0.  C.  A.  183,  77  Fed.  317. 

ROCKWELL  T.  FARMERS'  NAT.  BANK 
OP  LONGMONT.  (October  80,  1896.)  No. 
117.  In  error  to  the  court  of  appeals  of  the 
state  of  Colorado.  See  86  Pac  905.  L.  C. 
Rockwell,  for  plaintiff  in  error.  No  opinion. 
Dismissed,  with  costs,  pursuant  to  the  tenth 
ruie. 


REPUBLICAN  MIN.  CO.  r.  TYLER  MIN. 
CO.  (March  29.  1897.)  No.  750.  W.  B. 
Hey  burn  for  petitioner.  No  opinion.  Petition 
for  a  writ  of  certiorari  to  the  United  States  cir- 
cuit court  of  appeals  for  the  Ninth  circuit  de- 
Died.     See  25  C.  C.  A.  178,  79  Fed.  733. 

RURS  ▼.  TELFENEr"  (March  29,  18970 
No.  755.  Joseph  Wheeler  and  Clarence  H. 
Miller,  for  petitioner.  J.  L.  Peeler,  opposing. 
No  opinion.  Petition  for  a  writ  of  certiorari  to 
the  United  States  circuit  court  of  appeals  for  the 
Fifth  circuit  denied.  See  57  Fed.  973  j  8  O.  0. 
A.  585,  CO  Fed.  228;  24  C.  C.  A.  688,  79  Fed. 
1001. 


RYAN  ▼.  STAPLES.  (March  8,  1897.)  No. 
703.  C.  S.  Thomas,  W.  H.  Brjant,  and  Fred- 
eric D.  McKenney,  for  petitioner.  Hugh  But- 
ler, opposing.  No  opinion.  Petition  for  a  writ 
of  error  or  a  writ  of  certiorari  to  the  United 
State's  ciicuit  court  of  appeals  for  the  Eighth 
circuit  denied.  See  23  C.  C.  A.  551,  78  Fed. 
5G3. 


ST.  LOUTS  CAR-COUPLER  CO.  T. 
SIIICKLE,  HARRISON  &  HOWARD  IRON 
CO.  (March  8,  1897.)  No.  098.  Chester  H. 
Krum  and  Fn^deric  D.  McKenney,  for  petition- 
er. George  H.  Knight  and  Melville  Church, 
opposing.  No  opinion.  Petition  for  a  writ  of 
certirnari  to  the  United  States  circuit  court  of 
appeals  for  the  Eighth  circuit  denied.  See  23 
CCA.  433,  77  Fed.  739. 

SAFETY  TNSI'LATr:D'  WIRE  &  CABLE 
CO.  V.  MAYOR.  EPC.  OF  CITY  OF  BALTI- 
MORE. (February  1.  1.S07.)  No.  G04.  Wm. 
IMiiku'y  Whytc,  for  plaintiff  in  error.    No  opin- 


ion. Petition  for  a  writ  of  oertforarf  to  the 
United  States  circuit  court  of  appeals  for  the 
Fourth  circuit  denied.  See  20  C  C  A.  453,  74 
Fed.  303. 


SAVANNAH,  F.  &  W.  RY.  CO.  T.  FLORIDA 
FRUIT  EXdLVNGE.  (M.iy  24,  1897.)  No. 
141.  Appeal  from  the  United  States  circuit  court 
of  appeals  for  the  Fifth  circuit.  John  E.  Hart- 
ridge,  for  appellant     C  M.  Cooper,  for  appellee. 

Mr.  Justice  BREWER  delivered  the  opinion 
of  the  court. 

The  conclusions  announced  In  the  case  just  de- 
cided (Interstate  Commerce  Commission  T.  Cin- 
cinnati, N.  O.  &  T.  Ry.  Co.,  17  Sup.  Ct.  896)  dis- 
pose of  this,  and  for  the  reasons  stated  in  that 
opinion  the  judgment  of  the  court  of  appeals  is 
reversed,  and  the  case  remanded  to  the  circuit 
court,  with  instructions  to  enter  a  decree  for  the 
defendant  dismissing  the  bill  without  prejudice. 

Mr.  Justice  HABLAN  dissented. 

SCALES  et  al.  ▼.  DILLINGHAM  et  aL  (No- 
vember 2,  1896.)  No.  79.  In  error  to  the  court 
of  civil  appeals  of  the  state  of  Texas.  See  24 
S.  W.  975.  J.  J.  Darlington,  for  plaintiffB  in  er- 
ror. J.  Hubley  Asbton  ana  R.  S.  Lovett,  for 
defendants  in  error.  No  opinion.  Diamiissedt 
with  costs,  pursuant  to  the  tenth  role. 

SHORT  et  al.  r.  PIBRCB  et  aL  (October  13, 
1896.)  No.  315.  Appeal  from  the  supreme  court 
of  the  territory  of  Utah.  See  89  Pac  474. 
James  N.  Kimball,  for  appellants.  No  opinion. 
Dismissed,  with  costs,  on  authority  of  counsel 
for  appellants,  and  cause  remanded  to  the  wa- 
preme  court  of  the  state  of  Utah. 


SHREVB  et  al.  r.  CHEESBMAN  et  aL  (No- 
vember  4,  1896.)  No.  143.  In  error  to  the  dr- 
cuit  court  of  the  United  States  for  the  district  of 
Colorado.  See  37  Fed.  36;  40  Fed.  787;  16  0. 
C.  A.  413,  69  Fed.  785.  CO. Parsons,  for  plain* 
tiffs  in  error.  Charles  J.  Hughes,  Jr.,  for  de- 
fendants in  eiTor.  No  opinion.  Dismissed,  with 
costs,  pursuant  to  the  tenth  rule. 

SMITH,  Secretary  of  the  Department  of  tiie 
Interior,  et  al.  v.  RAYNOLDS.  (March  16, 
1897.)  No.  626.  Appeal  from  the  court  of  ap- 
peals of  the  District  of  Columbia.  The  Attor- 
ney General  and  Asst.  Atty.  Gen,  Whitney,  for 
appellants.  Alphonso  Hart,  for  appellee.  No 
qpmion.  Decree  reverbcd,  on  the  authority  of 
Stock  Co.  ▼.  Smith,  165  tJ.  S.  28,  17  Sup.  Ct 
225,  each  party  to  pay  their  ovni  costs  in  this 
court,  and  cause  remanded  to  the  said  court  of 
appeals,  with  directions  to  reverse  the  decree  of 
the  supreme  court  of  the  District  of  Columbia, 
and  remand  the  cause  to  that  court  with  direc- 
tions to  dismiss  the  bill,  with  costs,  for  want  of 
proper  parties. 


SPRINGER  LITHOGRAPHINa  CO.  T. 
FALK.  (August  4,  1896.)  No.  107.  In  error 
to  the  United  States  circuit  court  of  appeals  for 
the  Second  circuit  See  8  C.  C.  A.  224,  59  Fed. 
707.  John  W.  Boothby,  for  plaintiff  in  error. 
Benno  Lewinson,  for  defendant  in  error.  No 
opinion.  Dismissed  pursuant  to  the  twenty- 
eighth  ruie. 


STALLCUP  T.  CITY  OF  TAOOMA.  (Feb- 
ruary  15,  1897.)  No.  450.  In  error  to  the  su- 
preme court  of  the  state  of  Washington.  See 
42  Pac.  541.  E.  O.  Wolcott  and  John  F.  Shaf- 
roth,  for  plaintiff  in  error.  B.  S.  Grosscup,  for 
defendant  in  error.  No  opinion.  Dismissed  for 
the  want  of  jurisdiction,  on  the  authority  of  New- 
port Light  Co.  V.  City  of  Newport  151  U.  S.  028, 
14  Sup.  Ct.  429;  Gormley  v.  Clark.  134  U.  S. 
338,  10  Sup.  Ct.  554;  Marchant  v.  Railroad  Co., 
^  153  U.  S.  380, 14  Sm».  Ct  894;  Leeper  ▼•  Tex- 
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ai,  189  U.  S.  462,  11  Sup.  Ot  577;  Iowa  Cent. 
Ry.  Co.  y.  Iowa,  160  U.  S.  380,  10  Sup.  Ct.  344; 
Eu6ti<i  V.  Eulles,  130  U.  S.  361,  14  Sup.  Ct.  131; 
and  other  cases. 


STAXDLEY  et  al.  v.  ROBERTS,  Sheriff. 
(OctolKT  28,  1806.)  No.  81.  Appeal  from  the 
United  States  circuit  court  of  appeals  for  the 
Eighth  circuit.  G.  B.  Donison,  for  appellants. 
No  opinion.  Dismissed,  with  costs,  pursuant  to 
tlie  tenth  rule. 


STATE  OF  INDIANA  v.   STATE  OF 

KENTUCKY. 

(May  24,  1807.) 

No.  2. 

BonMT>ART   BETWBBN  STATES. 

This  was  an  original  suit,  brought  by  the  state 
of  Indiana  against  the  state  of  Kentucky  for  the 
purpose  of  determining  the  boundary  line  between 
them.  The  proceedings  heretofore  had  in  the 
cause  are  shown  in  the  reports  contamed  in  10 
Sup.  Ct.  1051,  136  U.  S.  470;  16  Sup,  Ct.  320, 
150  U.  S.  275;  and  16  Sup.  Ct.  1162.  163  U.  & 
620. 

W.  A.  Ketcham,  for  complainant  R,  N.  Cim- 
ningham,  for  defendant. 

Mr.  Chief  Justice  FULLER  announced  the  de- 
cree of  the  court. 

This  cause  coming  on  to  be  heard  on  the  re- 
port of  Amos  Stickney,  Gustavus  V.  Menzies, 
and  Gaston  M.  Alyes,  commissioners,  hereinbe- 
fore appointed  to  ascertain  and  run  the  boundary 
line  between  the  states  of  Kentucky  and  Indiana, 
and  continued  by  the  decree  of  this  court  herein 
entered  May  18,  1806,  for  the  purpose  of  perma- 
nently marking  said  line  as  set  form  in  their  then 
report,  which  was  approved  by  this  court  on  that 
date,  and  to  make  report  thereon  to  this  court, 
which  report  now  made  is  as  follows: 

•To  the  Honorable  Melville  W.  Fuller,  Chief 
Justice  of  the  Supreme  Court  of  the  United 
States: 
**The  undersigned  commissioners,  appointed  by 
this  honorable  court  in  the  above-entitled  cause, 
respectfully  report:  That  pursuant  to  the  order 
made  in  said  cause  at  the  October  term,  1805, 
continuing  the  commission  for  the  purpose  there- 
in stated,  they  gave  notice  for  bids  for  the  stone 
moniunents  and  iron  posts  and  setting  of  the 
same  to  mark  the  boundary  line  as  established 
by  the  order  of  this  court.  The  conunission  met 
at  the  custom  house  in  the  city  of  Evansville, 
Indiana,  on  the  0th  day  of  April,  1807,  and  re- 
vived and  opened  the  bids  for  the  above-named 
material  and  Tvork.  The  casting  of  the  iron 
posts  was  let  to  the  Heilman  Madibie  Works,  of 
Evansrille,  Indiana,  for  the  sum  of  one  hundred 
and  twenty  dollars  ($120.00),  it  being  the  low- 
est and  best  bidder;  the  making  and  setting  in 
place  of  the  three  stone  monuments  was  let  to 
F.  J.  Scholz  &  Son,  of  Evansville,  Indiana,  for 
the  sum  of  two  hundred  and  forty-five  dollars 
(1245.00),  said  firm  being  the  lowest  and  best 
bidder;  the  setting  of  the  sixteen  iron  posts  was 
let  to  Eb.  Cross,  of  Evansville,  Indiana,  for  the 
anm  of  one  hundred  and  ninety-seven  dollars 
($107.00),  he  being  the  lowest  and  best  bidder. 
That  contracts  were  made  with  each  of  snid 
parties,  and  bonds  taken  for  the  honest  and  faith- 
ful performance  of  the  contracts.  That  on  the 
7th  day  of  May.  1807,  after  the  engineer  in 
charge  of  the  work  had  reported  innt  the  monu- 
ments had  been  erected,  and  posts  placed  in  posi- 
tion, in  conformity  to  the  order  of  the  court,  and 
the  location  on  the  established  line  of  each  monu- 
ment and  post  had  been  verified  by  accurate  ob- 
aervotions^  and  measurements,  the  commission, 
accompanied  by  the  engineer,  visited  the  line, 
and  by  observations  and  measurements  satisfied 
themselves  of   the  accuracy   of   locations,   and 


that  the  work  of  making  and  placing  Hie  bonndary 
marks  had  been  well  done,  and  in  accordance 
witli  the  order  of  the  court. 

"We  herewith  attach,  as  a  part  of  this  report, 
the  report  of  the  engmeer  in  charge  of  the  works. 
Also  a  statement  of  expenses  incurred  and  com- 
pensation of  the  commissioners  since  making 
the  former  report,  which  we  recommend  be  ad- 
judged as  cost  equally  against  the  parties  to  the 
suit.  We  further  recommend  that  upon  the  con- 
firmation of  this  report  a  certified  copy  of  the 
same  be  sent  to  the  governor  of  the  state  of  In- 
diana, and  one  to  the  governor  of  the  common- 
wealth of  Kentucky. 

"Your  commissioners  therefore  pray  that  this 
report  be  confirmed,  and  they  be  discharged* 
*'Amos  Stickney, 
''Gustavus   V.    Menciea» 
"Gaston  M.  Alves, 

"Oonunissioners.*' 

"To  the  Honorable  Commissioners  on  the  Indiana 
And  Kentucky  Boundary  line  at  Green  River 
Islaiid: 

"Gentlemen:  In  accordance  with  your  Instruc- 
tions, I  made  plans  and  detailed  drawings  for 
stone  and  hron  monuments,  to  permanently  mark 
the  line  between  the  states  of  Indiana  and  Ken- 
tucky, at  Green  River  Island,  to  r^lace  the 
cedar  posts  as  placed  on  it  during  the  winter  of 
1806.  Upon  your  approval  of  the  plans  and  let- 
ting the  contracts  for  the  monuments,  I  proceed- 
ed to  verify  the  line  and  angles  to  satisfy  myself 
that  no  post  had  been  moved.  On  the  completion 
of  the  montm[ients  I  superintended  the  work  of 
setting  them. 

**The  three  monuments  of  stone  are  of  sawed 
Green  River  limestone,  18  inches  in  cross  sec- 
tion and  6  feet  in  length.  At  the  starting  point 
on  the  section  line  between  sections  14  and  16, 
town  7  south,  range  10  west,  the  monument  has 
the  word  'Initial*  on  the  side  next  section  14, 
on  the  north  side  the  word  'Indiana,*  and  on  the 
south  side  the  word  'Kentucky,*  cut  horizontally 
in  the  stone  near  the  top,  in  Egyptian  letters. 

"Near  the  midway  distance  along  the  line,  and 
near  the  line  between  sections  8  and  9,  the  second 
stone  monument  is  set.  with  the  word  'Indiana' 
cut  on  the  northerly  side,  and  the  word  'Ken- 
tucky* cut  on  the  southerly  side,  similar  to  the 
first  monument. 

"At  the  terminal  point  going  down  the  Ohio 
river,  the  third  stone  monument  Is  pUced.  The 
word  Indiana'  is  cut  on  the  northeasterly  side, 
the  word  ^Kentucky'  on  the  southwesterly  side, 
and  the  word  Terminal'  on  the  northwesterly 
side,  in  the  same  style  as  the  first  monument. 

"For  ead)  of  these  monuments  there  was  an 
excavation  made  six  feet  square  and  four  feet 
deep,  in  the  bottom  of  which  one  foot  in  thickness 
of  concrete  was  placed  and  well  rammed.  On 
this  the  stone  was  placed  on  end,  and  filled  around 
with  concrete,  well  rammed  to  the  surface  of  the 
ground,  leaving  three  feet  of  the  stone  above  the 
ground. 

"At  each  of  the  16  intermediate  angles,  iron 
monuments  were  placed.  These  are  of  cast  iron, 
round,  six  inches  in  cross  section,  the  top  closed 
and  a  square  pedestal  cast  on  the  lower  end.  the 
casting  being  three-quarters  of  an  inch  thick. 
The  word  'Indiana'  on  the  one  side  and  the  word 
'Kentucky'  on  the  other  were  cast  in  raised  let- 
ters, the  words  reading  downward. 

'*An  excavation  was  made  for  each  of  these 
three  feet  square  and  three  and  one-half  feet  deep, 
and  six  inches  of  concrete  well  rammed  in  the 
bottom,  on  which  the  post  was  set,  and  filled 
around  with  concrete  to  the  surface  of  the  ground, 
leaving  three  feet  above  ground.  In  four  places 
where  silt  had  accumulated  rapidly  on  account 
of  a  depression  in  the  ground,  the  excavation  was 
made  more  shallow,  but  in  each  case  the  con* 
Crete  bed  is  three  and  one-half  feet  in  depth,  and 
the  earth  banked  around  it  to  protect  the  con- 
crete. 

"Great  care  was  taken  in  having  centers  cat 
In  each  monument,  and  pladng  them  on  the  ez- 
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ftct  angle  point  on  the  line  as  originally  located. 
"Every  monument  was  set  and  completed  un- 
der my  own  personal  supervision. 

"Respectfully  submitted, 

"G.  G.  Genung,  O.  IL 
••Bvansvffle,  Ind.,  May  6th,  1897." 

Statement  of  Expenses  Incurred  and  Compensa- 
tion of  the  Commissianers  Since  Mak- 
ing  Former   Report. 

O.  C.  Genung,  Civil  Engineer.— 
Services  of  himself  and  assist- 
ants, making  plans,  specifica- 
tions, writing  contracts,  verify- 
ing lines,  angles,  and  points 
on  boundary  line,  laying  out  and 
superintending  work,  expenses 
of  teams  for  self  and  commis- 
sioners at  various  times  for  su- 
pervising  and    Inspecting   work  $    106  60 

Keller  Printing  Company,  for 
printing  and   typewriting 12  60 

Heilman  Machine  Works,  16 
iron   posts    120  00 

F.  J.  Scholz  &  Son,  3  stone  monu- 
ments, placed 246  00 

Eb.  Cross,  placing  16  iron  posts 
in  concrete   197  00 

Expenses  of  Lt.  Col. 
Amos  Stlckney,  com- 
missioner      $  34  60 

Services    as    member 
of  commission 100  00 

134  60 

Expenses  of  Gustavus  V. 

Menzies,    commissioner       10  00 
Services   as   member 
of  commission 100  00 

110  00 

Expenses  of  Gaston  M. 

Alves.    commissioner. .         7  60 
Services  as   member 
of  commission 100  00 

107  60 


Total    $1,122  00 

It  is  ordered,  adjudged,  and  decreed  that  their 
said  report  this  day  filed  be,  and  the  same  is 
hereby,  atflrmed. 

It  is  further  ordered,  adjudged,  and  decreed  that 
the  compensation  of  the  commissioners  and  ex- 
penses attendant  upon  the  discharge  of  their  du- 
ties in  permanently  marking  said  line  as  direct- 
ed by  the  decree  of  May  18,  1896,  be,  and  the 
same  are  hereby,  allowed  at  the  sum  of  $1,122, 
in  accordance  with  their  report,  and  that  said 
charges  and  expenses  and  the  costs  of  this  suit 
to  be  taxed  be  equally  divided  between  the  parties 
hereto. 

And  it  is  further  ordered,  adjudged,  and  decreed 
that  the  clerk  of  this  court  do  forthwith  transmit 
to  the  chief  magistrates  of  the  states  of  Kentucky 
and  Indiana  copies  of  this  decree,  duly  authenti- 
cated, under  the  seal  of  this  court. 


STATE  OF  LOUISIANA  ex  rel.  CITI- 
Zi^.NS'  BANK  OF  LOUISIANA  v.  BOARD 
OF  ASSESSORS  FOR  PARISH  OF  OR- 
LEAXiS  et  a  I.  (May  24,  1807.)  No.  483.  In 
error  to  the  supremo  court  of  the  state  of  Lou- 
isiana. Wm.  A.  Maary.  for  plaintiff  in  error. 
M.  J.  Cunninglram,  for  defendants  in  error  state 
tax  coll(H'tors  and  assessors.  Saml.  L.  Gilmore, 
for  defendant  in  error  city  of  New  Orleans. 

Mr.  JiLstice  WHITE  delivered  the  opinion  of 
the  court. 

The  reasons  piven  for  our  decree  in  the  case  of 
City  of  New  Orleans  v.  Citizens'  Bank  of  Lou- 
isiana (juat  decided)  17  Sup.  Ct.  905,  are  de- 
cisive of  this  cause,  which  comes  on  error  to 
the  supn^nie  court  of  the  state  of  Louisiana. 
The  controversy  presented  to  that  court  was 
whether  property  bought  in  by  the  Citizens' 
Bank  under  foreclosure  of  its  stock  and  stock 
•oan   mortgages   became   a  part  of  its   capital. 


and  as  sndi  was  not  liable  to  taxation.    TIm 
supreme  court  of  Louisiana  held,  conceding,  ar- 

Sendo,  the  nontazabllity  of  the  capital,  that 
i  real  estate  so  purchased  was  taxable. 
State  T.  Board  of  AiseHors,  48  La.  Ann.  35,  18 
South.  753. 

The  theory  on  which  the  writ  of  error  was 
prosecuted  Is  that  this  decision  of  the  siQ>reme 
court  of  the  state  of  Louisiana  constitutes  an 
impairment  of  the  obligations  of  the  contract 
arising  from  the  diarter  of  the  bank. 

As,  in  the  case  just  decided,  we  have  held 
that  the  property  bought  in  by  the  bank  under 
foreclosure  of  its  stock  mortgages  was  not  the 
capital  of  the  bank,  and  therefore  was  not  cov- 
ered by  the  estoppel  of  the  thing  adjudged,  the 
conclusions  there  expressed  are  in  all  respects 
applicable  and  decisive  of  the  controversy  here 
presented,  and  the  judgment  of  the  supreme 
court  of  Louisiana  is  therefore  alBrmed. 

STATE  OF  SOUTH  CAROLINA  t.  PORT 
ROYAL  &  A.  RY.  CX>.  (January  13,  1807.) 
No.  323.  Appeal  from  the  circuit  court  of  the 
United  States  for  the  district  of  South  GaroUna. 
A.  T.  Smythe,  William  A.  Barber,  and  Alex. 
C.  King,  for  appellant.  Heniy  A.  M.  Smith 
and  H.  G.  Cunningham,  for  appellee.  No 
opinion.  Dismissed,  costs  to  be  paid  bj  the 
appellee  per  stipulation. 

STATE  OP  SOUTH  CAROLINA  t.  PORT 
ROYAL  &  A.  RY.  00.  et  al.  (Januair  13, 
1897.)  No.  292.  Appeal  from  the  arcoit 
court  of  the  United  States  for  the  district  of 
South  Carolina.  Wm.  A.  Barber,  for  appd- 
lant.  Henry  A.  M.  Smith,  for  appellees.  No 
opinion.  Dismissed,  costs  to  be  paid  by  a^ 
pellees  per  stipulation. 

STATE  OP  WASHINGTON  t.  OOOVKRT. 
(Eight  cases.)  (November  9,  1896.)  Nos.  90- 
97.  Appeals  from  the  drcidt  court  of  the 
United  States  for  the  district  of  Washington. 
W.  C.  Jones,  for  appellant.  Joseph  H.  Ghoate 
and  0.  E.  S.  Wood,  for  appellee.  No  opinion. 
Orders  reversed,  with  costs,  and  causes  re- 
manded, with  directions  to  discharge  the  writs 
and  dismiss  the  petitions,  on  the  aathority  of 
Ex  parte  RoyaU,  117  U.  S.  241,  6  Sop.  Gt 
734;  Whitten  v.  Tomlinson,  160  U.  &  281- 
242,  16  Sup.  Gt  297,  and  cases  dted. 

STATE  OP  WISCONSIN  ex  reL  BAI/T 
ZELL  V.  SIEBECKER,  Circuit  Judge.  (No- 
vember 16.  1896.)  No.  8.  In  error  to  the 
supreme  court  of  the  state  of  Wisconsin.  A. 
L.  Sanborn,  for  plaintiff  in  error.  H.  W. 
Chynoweth  and  Charles  B.  Buell,  for  defendant 
in  error.  No  opinion.  Judgment  affirmed* 
with  costs,  on  the  authority  of  vVurts  t.  Hose- 
land,  114  U.  S.  606,  5  Sup.  Ct.  1086,  and  Irri- 
gation Dist  ▼.  Bradley  (just  decided)  17  Siipi. 
Ct.  56. 


TEXAS  &  P.  RY.  GO.  t.  GAY  et  aL    (May 

10,  ia97.)  No.  298.  In  error  to  the  supreme 
court  of  the  state  of  Texas.  See  26  S.  W. 
599,  30  S.  W.  543.  John  P.  Dillon.  W.  S. 
Fierce,  and  D.  D.  Duncan,  for  plaintiff  Ui 
error.  W.  Hallett  Phillips,  for  defendants  hi 
error.  No  opinion.  Judgment  affirmed,  with 
costs,  on  the  authority  of  Railway  O.  v.  John- 
son, 151  U.  S.  81,  14  Sup.  Ct  250;  RaUway 
Co.  V.  Anderson,  149  U.  S.  237,  13  Sup.  Ct. 
,S48;  Say  ward  v.  Denny,  158  U.  S.  ISO,  15 
Slip.  Ct.  777;  Railway  Co.  v.  Bloom^s  Adm% 
1G4  U.  S.  636,  17  Sup.  Ct.  216. 

TEXAS  &  P.  RY.  CO.  v.  NOLAN.  (Novem- 
ber 3,  1896.)  No.  137.  In  error  to  the  Unit- 
ed States  circuit  court  of  appeals  for  the  Fifth 
circuit.  See  11  C.  C.  A.  202,  62  Fed.  552. 
John  P.  Dillon  and  W.  S.  Pierce,  for  plain- 
tiff in  error.  No  opinion.  Dismissedt  with 
costs,  pursuant  to  the  tenth  rule. 
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TEXAS  ft  P.  BY.  CX).  t.  SCOVIUiB. 
(December  9,  1896.)  No.  136.  In  error  to 
the  United  Statee  circuit  ooort  of  appeals  for 
the  Fifth  drcoit  See  10  O.  a  A.  479,  62 
Fed.  780.  John  F.  Dillon.  Wimdow  S.  Pierce, 
and  D.  D.  Duncan,  for  plaintiff  in  error.  No 
opinion.  Dismissed,  with  costs,  on  motion  of 
Mr.  John  F.  Dillon,  for  plaintiff  in  error. 


THE  TITAN  ▼.  LEQG  et  al.  (April  80. 
1897.)  No.  787.  Henry  W.  Gk>odrich  and 
John  A.  Deady,  for  petitioner.  Henr7  Gal- 
braith  Ward,  opposing.  No  opinion.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
circuit  court  of  appeals  for  the  Second  circuit 
denied.     See  24  a  C.  A  464.  79  Fed.  117. 

THOMAS  T.  LANE  et  aL  (October  29, 
1896.)  No.  99.  In  error  to  the  supreme  court 
of  the  territory  of  Arizona.  See  87  Pac  470. 
Rochester  Ford,  for  plaintiff  in  error.  Frank 
W.  Hackett,  for  defendants  in  error.  No  opin- 
ion. Dismissed,  with  costs,  pursuant  to  the 
tenth  rule. 


TUCKER  ▼.  McKAY.  (October  19.  1896.) 
No.  20.  Appeal  from  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts. 
See  29  Fed.  295.  Charies  Allen  Taber.  for  ap- 
pellant. James  J.  Myers,  for  appellee.  No 
opinion.  Dismissed  for  the  want  of  jurisdic- 
tion, on  the  authority  of  Smith  ▼.  McKay,  161 
U.  S.  866,  16  Sup.  Ct.490. 

UHTHOFF  T.  UNITED  STATES.  (Octo- 
ber 23,  1896.)  No.  486.  In  error  to  the  district 
court  of  the  United  States  for  the  district  of 
Maryland.  William  Golton,  for  plaintiff  in  er- 
ror. The  Attorney  General,  for  the  United 
States.  No  opinion.  Dismissed,  with  costs, 
pursuant  to  the  tenth  rule. 

ULMAN  T.  MAYOR.  ETC.,  OF  CITY  OF 
BALTIMORE  et  al.  (January  25.  1807.)  No. 
174.  In  error  to  the  court  of  appeals  of  the 
state  of  Maryland.  See  80  Atl.  43.  M.  R. 
Walter,  for  plaintiff  in  error.  Thomas  G. 
Hayes,  for  defendants  in  error.  No  opinion. 
Jud^nnent  affirmed,  with  costs,  on  the  authority 
of  Spencer  t.  Merchant,  125  tJ.  S.  845,  8  Sup. 
Ot  921. 


UNION  PAC.  RY.  CO.  t.  NOVAK.  (Jan- 
uary 4, 1897.)  No.  157.  In  error  to  the  United 
States  circuit  court  of  appeals  for  the  Ninth 
circuit.  See  9  C.  C.  A.  6^,  61  Fed.  573.  John 
F.  Dillon  and  J.  M.  Wilson,  for  plaintiff  in  er- 
ror. O.  B.  Hallam  and  S.  O,  Hyde,  for  defend- 
ant in  error.  No  opinion.  Dismissed,  with 
costs,  on  motion  of  J.  M.  Wilson,  for  plaintiff 
in  error. 


UNITED  STATES  ▼.  CHICAGO,  R.  I.  & 
P.  R.  CO.  (December  21,  1896.r  No.  69.  In 
error  to  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Illinois.  The  At- 
torney General  and  Sol.  Gen.  Conrad,  for  the 
United  States.  Robert  Mather,  for  defendant 
in  error.  No  opinion.  Judgment  affirmed  by  a 
diyided  court. 


UNITED  STATES  t.  GOMEZ  et  al.  (Feb- 
ruary 1.  1897.)  No.  115.  Appeal  from  the  court 
of  private  land  claims.  The  Attorney  General, 
for  the  United  States.  No  opinion.  Dismissed, 
on  motion  of  Mr.  Solicitor  General  Conrad,  for 
the  appellant. 


UNITED  STATES  y.  GURULE  et  al. 
(Februray  1,  1807.)  No.  183.  Appeal  from  the 
court  of  private  land  claims.  The  Attorney 
General  and  Matt  G.  Reynolds,  for  the  United 


States.    No  opiidoB.   DIsmiOTdl  M  motfon  H 
Mr.  Solicitor  General  Ck>nrad,  for  appelant. 

UNITBD  STATES  t.  JARAMILLO.  (Feb- 
ruary 1.  1897.)  No.  185.  Appeal  from  the 
court  of  private  land  claims.  The  Attorney 
General  and  Matt  G.  Reynolds,  for  the  United 
States.  N.  L.  Jeffries  and  George  Hill  How- 
ard, for  apoellee.  No  opinion.  Dismissed  on 
motion  of  Mr.  Solicitor  Ckneral  Ck>nrad,  for 
appeUant 


UNITED  STATES  t.  KING.  (NoTember 
80,  189a)  No.  109.  Appeal  from  the  circuit 
court  of  the  United  States  for  the  district  of 
South  CaroUna.  See  59  Fed.  9.  The  Attorney 
General  and  Asst  Atty.  Gen.  Dodge,  for  the 
United  States.  J.  P.  Kennedy  Bryan,  for  ap- 
pellee. No  opinion.  Dismissed  on  the  author- 
ity of  Chase  y.  U.  S.,  155  U.  S.  489,  15  Sup.  Gt 
174. 


UNITED  STATES  t.  MARTINEZ  et  al. 
(February  1,  1897.)  No.  132.  Appeal  from  the 
court  of  pnvate  knd  claims.  The  Attorney 
General,  for  the  United  States.  No  opinion. 
Dismissed  on  motion  of  Mr.  Solicitor  Gfeneral 
Conrad,  for  appellant 

UNITED  STATES  et  aL  t.  OTERO.  (April 
8,  1897.)  No.  272.  Appeal  from  the  court  of 
private  land  claims.  The  Attorney  (SeneraL  for 
the  United  States.  No  opinion.  Dismissed  on 
motion  of  Mr.  Matt  G.  Refolds,  for  appellants. 

UNITED  STATES  t.  PEREW  et  al.  (Feb- 
ruary 1,  1897.)  No.  116.  Appeal  from  the 
court  of  private  land  claims.  The  Attorney 
General,  for  the  United  States.  No  opinion. 
Dismissed  on  motion  of  Bir.  Solicitor  Gleneral 
Conrad,  for  appellant. 

UNITED   STATES   v.    REYMOND  et  aL 

(March  15,  1897.)  No.  706.  Appeal  from  the 
court  of  private  land  claims.  The  Attorney 
General,  for  the  United  States.  S.  B.  New- 
comb,  for  appellees.  No  opinion.  Dismissed  on 
motion  of  Mr.  Solicitor  (General  Conrad,  for  a^ 
pellant. 


UNITED     STATES     T.  ROETTINGER. 

(OctoI>tir  14,  ISDG,)  No.  19.  Appeal  from  the 
oji^rt  of  rklma.  See  26  Ct  Cl.  891.  The  At- 
torney General,  A««t  At^.  (Jen.  Dodge,  and 
CbarlcA  C.  Bmney.  for  the  United  States.  J. 
W.  Warrln^on^  for  appellee.  No  opinion.  Dis- 
missed per  stipulation. 

UNITED  STATES  t.  UNION  PAO.  RY. 
CO.  et  al.  SAME  t,  ST.  PAUL  &  S.  C.  R.  CO. 
et  aL  (February  15,  1897.)  Nos.  819,  822. 
Appeal  from  the  United  States  circuit  court  of 
appeals  for  the  Eighth  drcuit  15  a  C.  A.  121. 
m,  67  Fed.  973,  974.  Sol.  Gten.  Conrad,  for  the 
United  States.  Thomas  Wilson,  for  appellees 
St  Paul  &  S.  C.  R.  Co.  et  aL  John  F.  Dillon, 
for  appellees  Union  Pac  Ry.  Co.  et  al. 

Mr.  Justice  BREWER  delivered  the  opmion 
of  the  court. 

The  facts  in  these  cases  are  different  from  the 
facts  in  the  case  just  decided.  U.  S.  v.  Winona 
&  St.  P.  R.  Ck>.,  17  Sup.  Ct.  368.  But  the 
principles  announced  in  the  foregoing  opinion 
are  conclusive  of  the  rights  of  the  parties  here- 
in, and  so,  without  any  statement  in  detail  of 
the  facts,  and  for  the  reasons  given  in  that  opin- 
ion, the  decrees  in  these  cases  will  be  afOrmed. 


UNITED  STATES  ex  reL  LONG  T.  LOCJH- 
REN,  Commissioner  of  Pensions.  (October  26, 
189G.)  No.  333.  In  error  to  the  court  of  ap- 
peals of  the  District  of  Columbia.  Thomas  S. 
Ilopliins,  Fred  A  Baker,  and  James  C.  Carter, 
for  plaintiff  in  error.   The  Attorney  Gkneral, 
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SoL  Gen.  Coorad,  and  Asst  Atty.  Gen.  Whit- 
ney, for  defendant  in  error.  No  opinion.  Dis- 
missed, without  costs  to  either  _party,  on  au- 
thority cf  U.  S.  T.  Boutwell,  17  Wall.  604,  and 
other  cases. 


UNITED  STATES  MUT.  ACO.  ASS'N  OF 
CITY  OF  NEW  YORK  v.  IIODGKIN.  (Jan- 
uary 11,  1S97.)  No.  220.  In  error  to  the 
court  of  appeals  of  the  District  of  Columbia. 
John  B.  Lamer,  for  plaintiff  in  error.  Joseph 
J.  Darlington  and  Irwin  B.  liinton,  for  defend- 
ant in  error.  No  opinion.  Dismissed  per  stip- 
ulation. 


VON  SCHMIDT  t.  BOWERS.  (April  6, 
1897.)  No.  754.  M.  A.  Whoaton  and  F.  J. 
Kierce,  for  petitioner.  John  H.  Miller,  oppos- 
ing. No  opinion.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  circuit  court  of  ap- 
peals for  the  Ninth  circuit  denied.  See  80  Fed. 
121. 


WALKER  et  al.  y.  KEENAN  et  al.  (Octo- 
ber 19,  189C.)  No.  533.  Ed.  Kenna,  for  appel- 
lants. A.  W.  Green  and  H.  S.  Robbins,  for  ap- 
pellees. No  opinion.  Petition  for  a  writ  of 
certiorari  to  the  United  States  circuit  court  of 
appeals  for  the  Seventh  circuit  denied.  Mr. 
Justice  Gray  took  no  part  in  the  consideration 
of  this  application.  See  19  C.  C.  A.  6GS,  73 
Fed.  755. 


WESTERN  UNION  TEL.  CO.  T.  BATES. 
(August  5,  1896.)  No.  55.  In  error  to  the 
supreme  court  of  the  state  of  Georgia.  See  20 
S.  E.  639.  John  P.  Dillon,  George  H.  Fearons, 
and  Rush  Taggart,  for  plaintiff  in  error.  Frank 
A.  Arnold,  for  defendant  in  error.  No  opinion. 
Dismissed  pursuant  to  the  twenty-eighth  rule. 

W^ESTERN  UNION  TEL.  CO.  t.  DAILY. 
Auditor.  (December  7,  1896.)  No,  448.  Ap- 
peal from  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana.  S.  O.  Pickens,  Wil- 
lard  Brown,  and  Charles  W.  Wells,  for  appel- 
lant. AVilliam  A.  Ketcham,  for  appellee.  No 
opinion.  Dismissed,  with  costs,  on  motion  of 
counsel  for  appellant. 

W^ESTERN  UNION  TEL.  CO.  T.  HOW- 
ELL. (March  29,  1897.)  No.  251.  In  error  to 
the  supreme  court  of  the  state  of  Georgia.  See 
22  S.  E.  286.  J.  Hubley  Ashton  and  George 
H,  Fearons,  for  plaintiff  in  error.  No  opinion. 
Dismissed,  with  costs,  pursuant  to  the  tenth 
rule. 


WESTERN  UNION  TEL.  CO.  t.  KEMP. 
(April  8,  1897.)  No.  290.  In  error  to  the  su- 
preme court  of  the  state  of  Nebraska.  See  62 
N.  W.  451.  J.  Hubley  Ashton  and  George  H. 
Fearons,  for  pl.'iintiff:  in  error.  No  opmion. 
Dismissed,  with  costs,  on  motion  of  Mr.  J. 
Hubley  Ashton,  for  plaintiff  in  error. 

WESTERN  UNION  TEL.  CO.  et  al.  ▼. 
KNOX.  (July  17,  1806.)  No.  501.  In  error  to 
the  circuit  court  of  Union  county,  state  of  Mis- 
sissippi. J.  Hubley  Ashton  and  George  A. 
Fearons,  for  plaintiff  in  error.  Charles  B.  How- 
ry, for  defendant  in  error.  No  opinion.  Dis- 
missed pursuant  to  the  twenty-eighth  rule. 

WESTERN  UNION  TEL.  CO.  ▼.  MICHEL- 
SON.  (November  2,  1890.)  No.  121.  In  error 
to  the  supreme  court  of  the  state  of  Georgia. 
See  21  S.  E.  169.  J.  Hubley  Ashton  and 
George  H.  Fearons,  for  plaintiff  in  error.  Sam- 
uel B.  Adams,  for  defendant  in  error.  No  opin- 
ion*   Dismissed,  with  coats,  per  stipulation. 


WESTERN  UNION  TEL.  00.  T.  NORp 
MAN,  Auditor  of  Public  Accounts.  (December 
2,  1806.)  No.  614.  Appeal  from  the  circuit 
court  of  the  United  States  for  the  district  of 
Kentucky.  See  77  Fed.  13.  George  H.  Fear- 
ons, Charles  W.  Wells,  Willard  Brown,  and 
Lawrence  Maxwell,  for  appellant.  W.  J.  Hend- 
rick,  for  appellee.  No  opinion.  Dismissed,  with 
costs,  per  stipulation. 

WESTERN  UNION  TEL.  CO.  t.  POH,  Au- 
ditor of  State  of  Ohio,  et  al.  (December  10, 
1896.)  No.  352.  Appeal  from  the  United  Statei 
circuit  court  of  appeals  for  the  Sixth  drcniL 
See  16  C.  C.  A.  (f&,  69  Fed.  657.  Lawren<» 
Maxwell,  Jr.,  Willard  Brown,  and  (Carles  W. 
Wells,  for  appellant.  J.  K.  Richards,  Thomaa 
McDougall,  and  F.  S.  Monnett,  for  appellees. 
No  opinion.  Dismissed,  with  costs,  on  motion 
of  Mr.  Lawrence  Maxwell,  Jr.,  for  appellants. 

WESTERN  UNION  TEL.  (30.  T.  POB,  An- 

ditor  of  State  of  Ohio.  (December  10,  l896w) 
No.  401.  Appeal  from  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Ohio. 
Lawrence  Maxwell,  Jr.,  Charles  W.  Wells,  and 
Willard  Brown,  for  appellant.  F.  S.  Monnett, 
J.  K.  Richards,  and  Thomas  McDongall,  for 
appellee.  No  opinion.  Dismissed,  with  costs, 
on  motion  of  Mr.  Lawrence  Maxwell,  Jr.,  for 
appellant 


WESTERN  UNION  TEL.  00.  T.  POB,  Au- 
ditor of  State  of  Ohio.  (December  10,  1896.) 
No.  405.  Appeal  from  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Ohio. 
Lawrence  Maxwell,  Jr.,  Charles  W.  Wells,  and 
Willard  Brown,  for  appellant.  F.  S.  Monnett, 
J.  K.  Richards,  and  Thomas  McDourall,  for 
appellee.  No  opinion.  Dismissed,  with  costs, 
on  motion  of  Mr.  Lawrence  Maxwell,  Jr.,  for 
appellant 


WESTERN  UNION  TEL.  CO.  t.  RAWL- 
INGS.  (December  14,  1896.)  No.  259.  In  ex^ 
ror  to  the  supreme  court  of  the  state  of  Georgia. 
See  23  S.  E.  416.  J.  Hubley  Ashton  and  (George 
H.  Fearons,  for  plaintiff  in  error.  No  opinion. 
Dismissed,  with  costs,  on  motion  of  Bir.  J.  Hub- 
ley  Ashton,  for  plaintiff  in  error. 

WESTERN  UNION  TEL.  CO.  t.  STATE 
OF  NORTH  CAROLINA  ex  lel.  BOARD  OF 
RAILROAD  COM'RS  et  al.  (April  8,  1897.) 
No.  288.    See  18  S.  E.  3S9.    In  error  to  the  sn- 

Jreme  court  of  the  state  of  North  Carolina, 
ohn  F.  Dillon,  Rush  Taggart,  Greorge  H.  Feai^ 
ons,  and  Robert  Stiles,  for  plaintiff  in  error. 
No  opinion.  Dismissed,  with  costs,  on  motion 
of  Mr.  J.  Hubley  Ashton,  for  plaintiff  in  error. 

WESTERN  UNION  TBL.  CO.  t.  TYLER. 
(October  19,  1896.)  No.  57.  In  error  to  the 
supreme  court  of  appeals  of  the  state  of  Vir- 
ginia. See  18  S.  E.  280.  J.  Hubley  Ashton, 
John  F.  Dillon,  George  H.  Fearons,  and  Rush 
Taggart,  for  plaintiff  in  error.  No  opinion. 
Dismissed,  with  costs,  on  motion  of  Mr.  J. 
Hubley  Ashton,  for  plaintiff  in  error. 

WHEELAN  T.  BRICKBLL.  (Mardi  15, 
1807.)  No.  346.  In  error  to  the  supreme 
court  of  the  state  of  California.  See  38  Pac 
85.  Charles  N.  Fox,  for  phiintiff  in  error.  S. 
W.  HoUaday  and  E.  Burke  Holladay,  for  de- 
fendant in  error.  No  opinion.  Dismissed  for 
want  of  jurisdiction,  on  the  anthority  of  Califor- 
nia ▼.  Holladay,  159  U.  S.  415,  417.  16  Sup.  OL 
53;  Bacon  ▼.  Texas,  163  U.  S.  207,  2^,  16 
Sup.  Ct.  1023,  and  cases  cited. 

WHITBHILL  T.  MEBARS  et  sL     (Maidi 
80,  1897.)    No.  260.     Appeal  from  the 
court   of  the  territoiy   of   Utah.    ** 
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Patnam,  for  appellant  8.  Shellabarger  and 
J.  M.  Wilflon,  for  appellees.  No  opinion.  Dia- 
missed,  with  costs,  pursuant  to  the  tenth  rule, 
and  cause  remanded  to  the  supreme  court  of 
the  state  of  Utah. 


WILSON  T.  UNITED  STATES.  (Noyem- 
ber  2,  1896.)  No.  416.  In  error  to  the  dis- 
trict court  of  the  United  States  for  the  district 
of  Indiana.  J.  W.  Kern,  for  plaintlfiE  in  error. 
The  Attorney  General  and  Asst.  Atty.  Gen. 
Dickinson,  for  the  United  States.  No  opinion. 
Judgment  affirmed,  on  the  aathority  of  Rosen 
T.  U.  S.,  161  U.  a  ^,  16  Sup.  Ct  434,  480. 

WOOD  T.  FOX  (April  19,  1897.)  No.  66. 
Appeal  from  supreme  court  of  the  territory  of 
Utah.  Arthur  Brown,  for  appeUant  J.  M.  Wil- 
son, for  appeUee. 

Mr.  Justice  HARLAN.  This  case  depends  up- 
on the  same  facts  aa  appear  in  the  aboTO  caaa 


(Whitney  t.  Fox,  17  809.  Ot  719,  &«a  for  the 
leasons  stated  in  the  opinio  1  in  that  caaa  the 
judgment  is  affirmed. 

YOES  T.  UNITED  STATBS.  (January  18. 
1897.)  No.  563.  Appeal  from  the  court  of 
claims.  L.  T.  Mlchenar  and  R.  R.  McMahon, 
for  appellant  The  Attorney  Oenoral,  for  the 
United  States.  No  opimon.  Dismissed  per  stipu- 
lation on  motion  of  Mr.  Asaistant  Attorney  Gen- 
eral Dodge,  for  appellee.  See  80  Ct.  CL  870, 
and  81  Ct.  CL  293. 

YOSEMITE  MINING  ft  MILLING  GO.  ▼. 
GALIGHER  et  aL  (October  20,  1806.)  No. 
218.  Appeal  from  the  supreme  court  of  the  ter- 
ritoryof  Utah.  See  37  Pac  264.  Arthur  Brown 
and  Henry  P.  Henderson,  for  appellant.  Parley 
L.  Williams,  for  appellees.  No  opmion.  Diamiss- 
ed  per  stipuiatioii.  and  cause  remanded  to  the  au- 
prema  court  ot  the  state  of  Utah. 
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WRITS   OF  CERTIORARI. 


PetitioDB  for  writs  of  certiorari  have  been  granted  in  the  foIIowlDg  caaes: 


Boeton  Safe-Deposit  &  Trust  Co.  y.  WUkins. 

Olarke  y.  The  Elf  rida. 

Farsyth,  y.  Hazmnond. 

Hendry  y.  Ocean  S.  S.  Go. 

Hubbard  y.  Tod. 

Hyer  y.  Bichmond  Traction  Go. 

Kingman  y.  Western  BianuTg  Go. 

LoniSYille  Banking  Go.  y.  New  Albany  ft  G.  By. 

LoniSYiUe  Tmst  Co.  y.  New  Albany  &  G.  By. 

Mercer  County  y.  Provident  life  &  Trust  Co. 

Biissouri,  K.  &  T.  Trust  Go.  y.  Krumselg. 


Mutual  Life  Ins.  Co.  v.  Phinney. 

Southern  By.  Go.  v.  Carnegie  Steel  Cta. 

Standard  BloYator  Go.  v.  National  Go. 

Stuart  v.  Easton. 

United  States  y.  Buffalo  Natural  Gas  Fuel  On. 

United  States  v.  Dudley. 

United  States  y.  lies. 

United  States  y.  Boessler  ft  Hswalacher  Obsm- 

icalGo. 
United  States  v.  The  Three  Friends. 
Willis  v.  Bastem  Trust  ft  Banking  Oow 


Petition  for  writ  of  certiorari  has  been  denied  in  the  following 
American  Sugar-Beflning  Go.  v.  The  O.  B.   Booth. 
17  &a  a004) 
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